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ABADI. 

and proprietor of a mauza alleged that the suit 
house was given to the ancestors of the defend- 
ants for the purpose of administering to the 
spiritual needs of the people of the locality and 
that they were wrongfully constructing a temple 
on it and prayed for po.ssession, when it ^^as 
found that the plaintiff failed to prove the case 
set up by him and that the defendants never 
acknowledged the plaintiff’s title and that they 
had been holding the house for a considerably 
long time and far in excess of the statutory 
period, 

He/d: — that the defendants had acquired a 
title to the house by adverse possession. 
(Bennett and Agarwal, JJ ) Iqbal Hussain 

V. Shankar Dayal. 18 Luck. 155=200 T.C. 744= 

15 R.O. 43=1942 R.D. 548=1942 O.W.N, 351 = 
1942 A.W.R. (C.C.) 234=1942 O.A. 255= 

A.I.R. 1942 Oudh 427. 

■ ^^Posifion of agricultural tenant. 

The tenants of an agricultural village are in no 
better position than licensees. (Verma, Plowden' 
and Sinha.JJ.) Hafiz Mahomed Shiam Lal. 
I.L.R. (1944) All. 619=1944 A.L J. 321=1944 A. 

W. R. (H.C.) 206=1944 O.A. (H. C.) 206=1944 
A,L.W. 397=A.I.R. 1944 All. 177 (F.B.). 

•^Rights in house in village abadi. 

A riyaya in a village abadi is entitled to retain 
possession of his ^ housc^ appurtenant to his 
tenancy until he is either ejected fronf his hold- 
ing or he abandons the village. But if nhe house 
is not appurtenant to the holding, the person 
who has built the house, has only a right 
of residence in it so long as the honse^ does not 
fall down or the tenant does not abandon 
the holding. (Yorke and Ghulam Hasan, JJ.) 
Khagga V . Humma. 195 I.C. 381=14 R.O. 76= 
1941 AX W. 673=1941 O.L.R. 579=1941 O.A. 
555=1941 R.D. 492=1941 A- W.R. (Rev) 537= 
1941 O.W.N. 823- A.I.R. 1941 Oudh 449. 

•Town or agricultural villa ge^Test. 

Where the District Gazetteer describes a 
certain area as a town and also states that there 
is a bazaar carrying on a flourishing trade in 
grain, a police station, a post office and that it is 
administered under Act- X of 1856, and that 
houses are assessed to taxation and other docu- 
ments indicate that there was an inn in the place 
and that out of a total number of 374 houses only 
49 belonged to agriculturists and the rest to 
persons following other professions, the place is j 
a town and not an agricultural village. (Bennett I 
and Agarwal JJ.) Iqbal Husatn v, Shankar * 
Dayal. 18 Luck IS 5=200 I.C. 744=16 R O 43 
= 1942 R.D. 548=1942 O W.N. 351=1942 A W 
R. (C.C.) 234=1942 O.A. 255=AJ.R. 1942 
Oudh 427. 

abandonment. 

‘■—Of issue: See Appeal. 

— —Of plea. See Practice. 

.^.p - Of holding. See (1) Agra Tenancy Act 
.^.(i^‘26) S.107. 

(2) C P. Tenancy Act 
(I OF 1920) S 35. 

(3) Bengal Tenancy Act. 

(4) Landlord and Ten- 

' .'1 ant. 

-^Ah^mce olfecorded co-tenant for number 
of — Presuniphon, if any. 


ACCOUNTS. 

Where a pc; ;oi. i.s recorded, as a co-tenant and 
claims to be '^till so recorded, ahaiinoi nunt can- 
not he presumed from ah.>v nee froir the 
vilingc (or a mimber f vear^. (Shr njf, S. M ) 
Tn-\yatAli Chhoti ‘ 1941 R.D, 72i~=1941 
O.A. (^upp ♦ 6.>0= 1941 A W.R. (Rev) 680= 
1941 A.L.J(Supp) 123. 

—What u'ill amount to-- MoJicn loax escape 
mg into rroey -^AUcmpt lo saloage ai cn up bv 
ozmer—Open dealing in suPvaged ‘lea.vbv public at 
large-^No protest by tnciie>- As.n rli,>n oj rights 
by ozone r after six zaeek.s — F, KtopptI 

Where m«dteii wax escapc'd from tl e lefnery 
of a comp iny as a resii t id' fire and i'ii.ukI its 
way intt) the river ai,d nmaerous cia ek.s and 
the company after a futile ailcmi ! at salva.-^ii g 
gave it up and kep^ ((liiet lor tiiiU‘aMl in 

the meanwhile private ii.dividuals who had 
salvaged {jortions of the wax sold it openly to 
others without any protect from the c«'nipuny 
who were aware of .such sales ai,d w1k» did not 
even then assert their title to the wax .so st Id 
but six weeks after the fire, piilili.died a notice to 
the general public that tlsey were the owne.sof 
all the wax so salvaged and tha! people dealing 
in it did so at tlieir peril, in a suit hy the comi»any 
against a purchaser of such wax, for its 
recovery or alternatively its value, held, that 
the company had abandoned the w ax and that it 
became first the property of nobody and then 
the property of the first person to reduce it to 
possession, and tliat as the company hutl stood 
by and allowed purchases and sales of the wax 
in question wdthout asserting their title, they had 
made the public believe that they had no further 
interest in the wax and to act upon that Ijcdk'f 
and hence the company was estopped from setting 
up title to the wax. (Roberts, C J., and Blagden, 
/,) Tan vSoonLi Burma Oil Co.. Lu> ’1941 
Rang.LR. 153=194 I.C. 887=14 R R. n=A I 
R. 1941 Rang. 166. 

ABATEMENT. 

Of Appeal and suits. SceC, P Code, 0. 22, 

— — Of Criminal Ca.se— Death of complainant—. 
Effect Criminal trial— Abatement. A.I.R 

1943 Pat 379. 

Of rent. See Landlord and tenant 

T.P. Act-Lkask. 

Agra Tenancy Aci’. 

Bengal Tenancy Act. 

Bihar Tenancy Act. 

0) Bombay Abkari -^ct. 

(2) Madras Abkari Act 
AGRICULTURTSTS-Relief of 
See (1) Bombay Agricultural Debtors’ Re- 
lief Act, 

Agriculturists’ Relief Act. 
rA \ Agricul'i urists Relief Act. 

e™,™. a' ° i— 

ACCOUNTS. 

See Debtor and Creditor. 

Hindu Law— Joint Family. 
Limitation Act, S. 19, 

Mortgage. 

Partnership. 

Principal and Agent, 

Stamp Act. 


ABKARI: 
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ACCOUNTS. I 

Trust=5. 

WiLi -Kxfciitors. 

Accounts stated, alf^o Limitation Act 

Art. 64 

Accounts stated— FrcAi cause of action - 

Items barred hv Ihnitaiion — Re-ofeninq of. 

Where tHe fiitrv in the arcnnnts hetwfen the 
parties sho^v that the acr-emt between the 
parties had beei^ settled, it affords a 'resh cans^ 
of action and it is imm deriai that some of the 
items were barred by time. The Court need nr t 
see whether any portion of the amount found 
due and admitted bv the defendant was letzally 
due to the plaintiff or not. The account state<l is 
biiidiiu? on the parties and it cmnot be reopetird 
on riny ,i?ronnd exc< ol fraud or ni'Stalce (.'hjar- 
mil and Madrirv. JJ ) T.al 7 ', My ''le' 

PrA'^ad 199 T.C 698-194'’ RU 320-14 R,0 
M4t=1942 A W.R (C C 1 109 - 19-12 O.W.N. l-IT 
■■=1942 O.A, 88=1 A I R. 1942 Oudh 311. 

Accounts stated— Oriohi and discharnr of 

liability to account — Rfnfed or settled account a^id 
account stated or settled— Distinction, 

The right in A to an account by B is estahHshc«1 

when facts are alleged and proved by A that B 

is an accounting party and that B has not 
accounted at all or properly. But the obligation 
on the part of B is primn facie discharged 
if he alleges and proves either (1) that 
accounts have been rendered or taken and 
stated or settled or (2) that he has received A 
and has accounted for X, ^tated or settled 
account means something different from an 
account stated or settled which would, by agree- 
ment based on consideration found between A 
and B an implied promise to pay. There is a 
broad difference between the position where an 
account is rendered and where an account is stated 
or settled. In the former case the accounting 
party must support it in the Court. Tn the 
latter case the other party is bound unless it can 
be opened. An account rendered may be turned 
into an account stated or settled if it is not 
challenged for such a time that an acceptance of 
it will be implied. [Right to open the account 
discussed*] (’^ione, CJ- and Ba.se, J.) Radhtk.^ 
Prasautl Nanp Kumar. 217 I.C. 39t=:i7 R. N 
86 =I.L.R. 1944 Nag. 63=1942 N.LJ. 355=A. 
I R. 1944 Nag. 7. 

Accounts stated— Re-opening of— Grounds 

—Burden of proof. 

An account stated may be re-opened on any 
ground— for instance, fraud or mistake— which 
would justify setting aside any other agreement. 
In the particular circumstances of each case, the 
parties are entitled to show that the account 
stated should be re opened^ on the ground, of 
fraud or mistake — the question of onus depend- 
ing on the nature of relationship between the 
parties and the surrounding circumstances which 
are established in the case. (Manohar Lall and 
QhaUtfjh IJ.) Taioobinu Prasati Sahu v, Mt. 
H^ria. 20 Pat, 130=196 I.C, 220=14 R.P. 183 
=8 B.R. 8=A,I.R.*1941 pat. 433. 

— **Dharma khata"'*- Men«m<7 Presump- 
tion. 

It must be presumed that the *dharma khatd 
is no more than a separate ‘^charity account*' 
which usually exists in the account books of 


acquiescence. 

Hindu commercial trading firms and to which a 
part of the income is credited from time to time, 
when it is not <?hown when it was started, by 
whom and for what partiridar ])nrpose or «>iir- 
p,''Scs, and there i*' noth’og to show that the 
family had divested itself of its ownet'-hin of the 
moneys in the fund The aniotiut oiij^l'^rding 
in the' acei'mnt is not dedirntrri to rharit\ in the 
sense that it renses to be the properly of the 
firm. {Teh Cb'Vid and Berketf, If 1 R.atu Ki* 
SHANT 7 '. Om P‘\RKASTI 197 TC. 4S1 14 R L. 

241=43 PL.R 489=A.TR 1941 Lab. 347. 

Opening halancr—If shout I he ignored 

Where arcr-iunts are to W talcen in r<'S,^ect of a 
partnership, the eipeidnti luihuicc oo {h<* da^ of the 
rommenrement of the period of acrountiug ts 
just as mtirh part of th<' at'C'fUuU as ruiv other 
entr\', and provided th<‘yn' ree willi the closing 
hal nre, ouvht to he t'dccui into consideration. 
(Dasdes.) R AM Pai. P.H,\G Ch ANP SoNi. 1940 
A.MLJ. 125. 

Right to — tlDien arises. 

It is well settlefl that a person is not entitled to 
an accounting f '•otn anothrr unless a right to 
account arise.s Stich a right can arise between 
an agent and Ids princir»nl, nr between a mort- 
gagee in possession and his mortgagors, nnd in 
certain other cases (Bose, TA BAVWAiiriAL 
GuRTT 7L RA^rKTSTTORF GtU’TT T.L R <'1945') Nag. 
820=1945 ^N.LJ.563=AI.R. 1946 Nag 21. 

Settled accounts — Reopening— Grounds. 


Wben parties .settle accotinhs the presumption 
ought to be that they have settled the accounts 
with their eyes open and that thevknew what the 
accounts contained and then decided w»hat the 
settlement ought to be. A party who wishes to 
reopen a settled account has therefore to make 
out a very strong cn.se on the ground either of 
fraud or of substantial mistake of both parties, 
Mere unreasonableness of some items is no 
ground for reopening accounts. (Grille, C. f and 
Puronik .(.) Batranglalt' ANANTurAi.. IL.R. 
0944) Nag. 101=217 I C. 277=17 R N. 100= 
1944 N.LJ. 99=A.I.R. 1944 Nag. 124. 

Suit for— When lies. 

The proposition that a suit for accounts can 
only be brought by a principal against bis agent, 
or by one partner against another partner or In a 
cestui que trust against his trustee is too narrow 
to he acceptable. The correct position is that the 
plaintiff must satisfy the Court that either be- 
cause of a particular trade usage, or of the 
peculiar relations between the parties the defen- 
dant is an accounting party or it is not possible 
for him to g«t any relief except by calling upon 
the defendant to render account tc him, and if he 
does that the suit for accounts would lie. (Tefa 
Singhf JA DtWAK Chanp SaNt Ram v, Bhacat 
Ram, 47PX.R.407. 

ACQUIESCENCE. 

See also Evidence Act, S, 115. 

ESTOFPEt. 

-Doctrine of — AvailahiUiy — Conditions^ 


Building onanoihePs land, 

Acquiescence which will deprive a man of his 
legal rights must amount to fraud, and a man is 
not to be deprived of bis legal right uplcss hehai 
acted in such a way as would make it franduledt 
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adverse possession 

Limitation Act, Aur. Uvi-is 
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ADVERSE POSSESION. 

Mortgage. 

Partners. 

PossessioHr-Nature oi, 

Possession of Mutwalli. 

Possession under invalid title. 

Question of. 

Acquisition of title— Auction purAiaser— 

Right to tack on his period of possession to that 
of the judgment-debtor s 


An auciiun-purchaser only gets whatever tiilc 

Ih-ui 


his judgment 'debtor may lidve hid. VVliere tlic 


ioiig 


judgmeiit debior necer iiad anything more ^ 
an, immature title w ich was as.'saiLd anc t lere 
fore, as it were, came under suspension berore it 
did ever mature, tlien the auction-purchaser can 
be in no belter {msTion than his )udgment“(lebtor 
was at the daie of the decree or the date ot 
the actual dispossesJon. As only possession nas 
to be considered in a question as to adverse pos- 
session, the auction-purchaser’s possession in 
continuation of a suspend.ed possession can be ot 
no benefit to him, {Verma md 
LALty. Sunder Lal. I.L.R, (1943. AU. 

I C. 44=16 R.A. 204=1943 A.L.J. 485 2j=l943 
O.A, (H C.) 236=1943 A.W.R. • H C- ) 236=1943 
A.L.W. 547=1943 O.W.N. (H.C.) 323=A.I.R. 
1944 All. 17. ^ 

Acquisition of title— Discharging*rain water 

from roof over neighbours land — Title to that 
land— If acquired. 

Discharging rain water from one’s roof over a 
neighbour’s land may at best give rise to a right 
of easement, but cannot create title to that land 
by adverse possession, for, such enjoyment of 
the land is quite consistent, with recogniiion of 
the real owner’s title to the land. Adverse pos- 
session, as is well-established, pre-supposes an 
assertive enjoyment of a right of property to 
the exclusion or in denial of the title of the 
real owner: in other words, the acts of pos- 
session or enjoyment by or on behalf of the 
adverse possessor must be of an unequivocal 
character referable only to a claim ot right, 
(BiswaSsJ.) Mahindra Nath Gum v. Suraj- 
MAL. 45 C.W.N.17. 

■^ A cquisition of title— Equity of redemption 

—Acts that would constitute adverse possession 


^ 44 Boni. L.R 146 , 

‘.idcqatsition oj a tic 

nite body —S' uii’.sCCiKiir p'ofcriy 

possession by mcmbcfS oj a panic. 

Wiicrc puiiscs'iion of ii iiuciU.oiOfi a -d in icUuitc 
bodygoc.-. iKKk lo U.uc umm. auaui oi -u lar us 
iiic laemory ui luan uauKlu , u ickui vT.f',.u cuti 
iihvavs l>c iuuuu fur Miui a ui a cun 

tie protected a.m ni.uuiuiccd. ihu .i* u. t truui 
sucii ancient in»s^e»>ion uiul pos .anui unu 

trust and like cuacs. tiie law m Imnu uoc> nut 
allow such a {aaiy to o\wi and h 
perty ; uur clue ' ttm law a lu 
acquire property 
adverse po^s^.;^su,/n. 
the face oi it not <n a .-c 


oai uar 
lici^ u i'od) to 
ti\, uicic pu' n I qh ioii and 
In liic case u; puipi. j !> un 
uhu nature' 0 vn I nch 


Adverse possession of the equity of redemp- 
tion must be referable to some acts, or dealings 
with the equity of redemption as distinct from 
the subject-matter of the mortgage. Mere 
assertion in judicial proceedings of a title which 
is unfounded at the date when it is made cannot 
support a plea of prescriptive acquisition, (Kaul 
and Misra, JJ.) Kodi Lal v. Ahmad Hasan. 
20 Luck. 356=1945 O.A. (C C.) 121=1945 A.W. 
R,(C.C,)121=al943 A.L.W. (C.C.) 116=1945 O. 
W.N. 123=A.IR. 1945 Oudh 200. 

Acquisition of title— Estate held under 
rules of Government as inalienable and imparti- 
ble and passing to successor unencumbered by 
debts or charges— Alienation by holder — ^Validity 
— AUeuec in possession for over 12 years— Effect 
— Adverse possession— Successor— If bound by 
5idverse possession against predecessor, Sek 


is a subject ut rcdigiuii^ Vf-uac t.u poj c>' 
sioii of it by Uicnibeis ol ucuhlc Uu u to 

tim<. iiuiucinorial, theur pu.s-c mtiNi in pie* 

SLinicd to h.tvc a legal tu ugin . ict nri;q tic 
respected tbuuga it iua> luu iu* tn a 

particular case to biul tlu* nuniic uiui ihc ixlint 
of this po.sschbion. KLUijpai uhu Toi Jj. i ^ 

DKA Chandra Sinc.h v. Kam. 

(1942) All. 1 = 198 l.C. 82- 14 K.A. 2ol 1941 A. 
W.R. tRev.) 1016 12)^-4941 A.L.W. 1U14 1941 
A.L. j. 688=A.i.R. 1942 All 1. 

Acquisition oj title -Hindu lady m po.sses- 

sion of property on husbana s disappeafanc^*—' 
Nature of estate— If adverse to her husband. 

Where a liiiuM lady acquiics by prcHTii.tictn 
title to immovable property on the u^. eiiuu* tliat 
she bad been possessing it as a Himln wnhnv, 
on the disappearance ot her hu:than«# thDt 
properly does aoi hecuiue her ^tli£lh■un, and 
on her death it would be mhented, m l ly her 
heirs but by tile heirs of iiei bu^l^^ni^ MiC, m 
claiming the widow’s tustaic, doCii i.i.tl <1*111.41 
any animus to exclude her hnsf»and. The vmIc’s 
possession on disappeauuite oi htr hu-baud is 
accordingly pos.session not ntlvcr.se to her 
husband. {Mitier, Khundkhar and /‘tih JJ.) 
Bibhabati Dhvi '£>. Rami'-ndka Nauaya.n IvoY. 202 
l.C. 551=15 R.C. 355=47 C.W.N. 9'^ AIM. 
1942 Cal. 498 (S.B.). 

Acquisition of title— Law ul liniitation 

even beiore 1877 confened title <.n adverse 
possessor. Kainandini Dlvi t-. .Manmaiaial 
Isee t).U. Wc6-40Vol.L Col, 3211 J A.I.R. 1941 
Cal. 223. 

Acquisition of title— Person i:cercisifig fuxf- 

ment right— Cannot acquire htk to the land by 
adverse possession 

A person who exercises a right as an etie- 
ment over the land of another cannot acoutre 
title to the land by adverse possession* (faMiAU. 
CJ.t and C hatter ji, J.) Traders and ,\Une«i 
Ltd., r/. Dhirendra Nath* 23 Pat US=AJwH* 
1944 pat. 261. 

— — Acquisition of title— Possession mder 
invalid title. 

If possession is acquired by a person tinder m 
invalid title and he continues in possession lor 
over the statutory period, the title becomes an 
unassailable one. Where in a suit lor rent the 
defendant sets up an adverse title and it is 
decided that he is not a tenant of the plaintiH 
-and the suit is dismissed, the deftndant’t title 
. beomes adverse to the plain tif capable of btiag 
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ADVERSE POSSESSION. 

periccie^l by tur the requisite period. 

{Agarwal J } Ram Char an ^ingh v. Chuni 
j.AL .95 IC. lo R O. 573:-1941 O.L R. 

545=1941 O.A. 5b5 = 1941 AW R., Rev.) 604= 
1941 RB 559 = 1941 O W.N. £43=A.I.R. 1941 
Ouda 454. 

Acquisitioji of tilie~P/ ojecling cornice over 

neighbour s kind-Tide to that land—Ij acquired. 

In ordt. r to cunstiiute auverse possession, 
there must be ei'fective exclusion of the leui owner 
from the pi'opcny, .aid as a rule, the extent of 
such exclusLUi i> ihe measure of the right which 
is acquireh by .alvcr e po^^cssiun. By projci ting 
a cornice over a neigiibour’s land for the 
statULor> penud ana utider conditions which 
would peimita litle to grow by prescription, it 
may be ttiU' pjsMliIe (o acquire arigut by adverse 
pOyseSaiuH, bui it will be merely a right to main- 
tain the projection. 1 he po, '•es.sion will in fact 
be merely oi me space covered by the cornice, 
and the prtscripii\e right arising in cunsequcnce 
will, thereto: e, be limited to this space only 
So far as the land beneath, or so iar even as the 
column of a.r heiow' the cornice or the snper- 
iticumiieni ai. above ii is conc^ rued, there will be 
no - .ccupaiion, and conse(pientl> no ou.^ter of the 
real owner. Ouster from tiie cornice-space will 
noi necessarily operate as ouster from anything 
beyond it, either above or below. {Biszvas, J ) 
Mahjndka Naih Guin v. Surajmal. 45 C.W.N. 
17. 

— Acquis Jion of title-— Right to collect rent 
of land'— ^is sign ec oj—If can acquire title by 
Prescription and adverse possession. 

\ transfer ol a right to collect lent of immov- 
able propemy is a iramsfer of an interest in 
immovable properiyn it is nut a mere i»crsoiial 
right bin a sou ol jagir, and the transferee; 
of such a rigui < an iuttuire title hy prescription { 
and adver.se iio.'^sesGon {Harries C.J. and Mere- i 
dull, J.) pADMAKUMAlH V. Kanua PadHANO. 195 • 
LC. d03=l4 R.P. 91=7 Cut.L.T. 14-^^22 P.L.T. . 
514=7 BR. 881=1941 P.W.-.,. 33=A.I.R. 1941 
Pat. 219, ; 

-Aaiuisition of title '-Trespasser. 

Atresp-s-er i.-, a per. son wiu> lakes over pro-, 
perty to ilie exclu- ion and without the permis- 
sion Ol the real owner and means to hold it as I 
his own overtly iudicaiiag this intention to the I 
world m micu a manner iluit u simuht be a notice i 
to the reaP.HNuer tlnU his title to tlie property is I 
denied- Tin posse sion is adverse so that hy j 
the cUiux of time it vvouhi ripen into title. (Mir 
Ahmad.],} liAimuju Rahman Rhan AIaho- 
mi) Zaman. 212 I C. 193=16 R. Pesli. 76= A I 
R. 1944 Pesh. 32. 

^'' ^ Acquisition of title -'A'respassePs iUk— 

i>C 0 pe and extent, 

Any title which a trespasser snay acquire is 
strictly limiiod to what he has aetuaily passes* 
sed. ileiice i i the case of a tre- passer on the, 
possession - d' a part he cannot found a presumption i 
of possession of the whole. A party who i> in j 
possession without title, can have no construe- i 
tive posses: ion l. 'vaid the limits uf his actual 
possession, if the premises fium a connected 
and unbroken entirety there may bt a presump- 
tion of Constructive possession even in favour 
of a trespasser, (Niyogt, J.) Nago Rao v* 
I^GitSHWAE, IX*R. (1943XNfte- 726^=211 tC, 


ADVERSE POSSESSION. 

266=16 R.N. 187=1942 N.L.J. 375=:A.I.R. 1944 
Nag. 20. 

^Acquisition of title — Trustees— Possession 

•under void trust deed — Effect — Acquisition of 
title j or trust — Right of trustees to retain pro- 
perty for themselves. 

Trustees in possession under a void deed of 
trust can acquire a good title by adverse posses- 
sion as against tlie settlor and those claiming 
under him : that is to say, trustees acquire a 
possesssory title against those claiming under the 
trust resulting from the invaluhty of the chari- 
table n ust, since a claim under such resulting 
iiust is a claim adverse to the deed. But trus- 
tees who enter into possession of property 
Ostensibly on trusts subsequently ascertained to 
be void cannot retain the property for themselves 
when tne claim of the settlor and his heirs has 
bccmue statute barred. {Beauinont, C. JAand 
Kania. J ) FazlHussuin "'Hakafally z-l Maho- 
! MKOALLY ABiiULALLY. i,L,R. (1943) Eom, 495= 
j 210 l.C. 183=16 R..B 179=45 Bom. L.R. 614= 

I A.I.R 1943 Bom. 366, 

; Acquisition of title — Trust — Failure of 

^ trust for uncertainty — 'Trustees holding property 
; and using tt for charitable and religious purposes 
. for over Id years— Effect— Possession — If adverse 
I to heirs at- law. 

i Wliere it’tistecs treat property as dedicated pro- 
perty ami use it as such for charitable and reli- 
gious purposes for more than twelve years» such 
retention of property by the trustees on behalf of 
the chanty in spue of the failure of the charity 
for vagueness and uncertainty, is not a posses- 
sion in trust for the heirs-at-law, but a posses- 
.sion for the charity and adverse to the heirs-at- 
law ; and the tiustees alier the lapse of 12 years 
aciiinre a title for the charity by adverse posses- 
sion. (Tyahji.J.) Hajx Ishak .Mooba v.Faiz 
.\iAHaMhn oui.TAN. IX.K. (1943) Kar, 166= 
cil l.C. 540=16 R.8. 18y=AI.R. 1943 Sind 134. 

.•Icquisition of title — Trust property held by 

i i inti n father and sun- i'liihcr trustee in respect 
of property- Possession of son adversely for 
Pwelve years- Effect— 1 itle—If acquired. 

If two perhuu.s are in joint enjoyment of pro- 
perty belonging to another advei sely to the latter 
hut one ol them is disabled by ^ his fiduciary rela- 
tionship to tlu* owner (e.g,, being a trustee) from 
acquiiing any interest in the property by adverse 
pus^^ession, the other wliu is under no such disabi- 
lity cun acquire title to the property the extent 
ol ids enjoyment. Tiie fact that the two per- 
sons happen to be members of a joint Hindu 
family owning other properties as a unit with no 
<k fined shares therein (e.g.^ father vvho is a 
trustee and his son) can make no differtneeto 
the application of this principle- The adverse 
possession of the son will not b© affected by the 
fiduciary disability attaching to the father in his 
capacity as trustee, and there would be nothing to 
jMA vent lus acquiring title by adverse possession 
tu a half-share in the property. (Paimjali 
Sasiri, J.) AjsJANkya Bastri v. RaJAgopaI*a 
Chkttiar. 204 l.C, 131=1942 M.W N, 548= 
55 B W. 509=A.LR. 1942 Mad 699=15 R.M, 
702=1 1942) 2 MXJ. 187. 

—Acquisition of title— Trust property— 
Trustee repudiating trust and treot^g property ds 
jjoini family property— Tfustee m4' 
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ADVERSE i^OSSESSlDi^. 
be said that the posscssiou ui the cu-ovviier cia’m- 
ing adverse possession creates a title bj^puscr.p- 
tioii. (Ghiilam Hasan. J.) Usuf Hasafi v , 
Raunaq Alx. 203 I.C. 391-~15 R.O. 2o5=l942 
O.W.N. 522=1942 A.VV'.R. (C.C.) 324 (3; = 
1942 O.A. 438=A.IR. 1943 Oudh 54. 

Co-owners — Prooj of ouster — Necessity, 

Unless there is a pi oof of ouster or cle ir 
denial of title of a co-owner, tiie possession held, 
by the other co-heirs must be deemed to be < 0 
behalf and for benefit of all. {Niyogi J.) 
-GuLABCHANDSAO z/. BASHlkUliDiN. IL.R. (l94lj 
Nag. 244=195 I.C. 44=14 R.N. 28=1941 N.LJ. 
127=A.I,R. 1941 Nag. 141. 

Co-sharer — Building by co-sharer on joint 

land — If ouster of other co-sharers* 

The mere fact that a co-sharer has built ex- 
tensively on a portion of joint land cannot 
amount to an ouster of the other co-sharers. 
Almand J.C,) Mian Shaujff Gull v. Said Gul. 
196 I.C. 444=14 R. Pesh. 30=A.I.R. 1941 Pesh. 
65. 

• ‘^Co-sharers— -co-sharer in possession of 

specific portion of joint property by arrangement — 
If must give up possession— Evidence Act S. 

116 . 

A co-sharer may certainly acquire title by ad- 
verse possession as against another co- sharer in 
respect of joint property. If a co-fbarer in 
possession of joint propej ty declares oppnly that 
he is possessing it not as a co-sharer but in his 
own right by virtue of a title hostile to that of 
the other co-sharers, he must be taken to be in 
possession not as a co-sharer, but in possession 
adversely to his co-sharers. The position of a 
co-sharer is not analogous to that of a tenant or 
licensee. He does not come into possession by 
virtue of any contract or license whereby he lias 
bound himself to restore possession on the termi- 
nation of the contract or the withdrawal of the 
license. .He possesses the property independently 
of any such obligation and therefore he is not 
estopped from asserting an independent title. A 
co-sharer who is m possession of a specific 
portion of the joint property by an amicable 
arrangement need not therefore first give up his 
possessmn before he can acquire title by adverse 
possession. {Sen and Blank, JJ.) Harenura 
CHANBRAt/. Sasibala. 49 C.W.N. 751. 

A ‘Sharers Mortgage by one — Effect of. 

A co“Sharer cannot claim adverse possession 
against another co sharer by merely mortgaging 
the house m which he possessed a share. (Mir 
Mahomed Ayub. 205 
I.C. 603=15 R. Pesh. 99=A J.R. 1943 Pesh. 17. 

"^“^—Co-sharers— Mortgage by one— Effect of. 

I he mere fact that a co-sharer has mortgaged 

thejointproperty is not sufficient to show that 

he was repudiating the title of the other co- 
sharers. Such mortgage will be subject to the 
shares of the parties at the 
time of partition. To amount to an ouster the 
exclusive but it must be 
known to the other 
co-sharers. {Bh%de, J.) Khuda Bakhsh Ata 
Mohammad. 201 I.C, 159-15 R.L. 33=44 P.L. 
H. 133=A.I.R. 1942 Lah. 135. 


ADVERSE POSSESSION. 

Ill tue c.ise oi .‘■iiaujikiNaiul jointly (;\vi;cd b}' 
ail ilie V t/in 'pr -t ii'.s, c.xciuhivt* 
by one or two CO ,'a)cr>, howeicr b>iig. cannot 
cuiii'tT any tuic nn tlitin. 'i'o . cij iiic tiib by 
lUTScriptioH ti c‘\ stniiv overt act nr 

acts .anuuniin^. to the on ;e. oi OiO KSt ui the 
propriciury b.xl) . Cl'ctc ClnihC u/ui /h'n .l/ ’/no 
nicdJJ,) Jaw ALA Soxii v. jAonisit SiAo, 195 
1 C. 244=14 K.U 49=43 P.L.R. 41 -:A.l.i<. 1941 
Lah. 144. 

Co-sharcr'i — ^'Juunilat iand idan^jer of 

portion by one uj proprietors ■■ Cos.sjcrec in 
eaxlusive possi ssiun jor 12 years * aeguires 
prescriptive iiile. 

Uninterrupted sole pos^cno m uf -no c-*- iiarm 
ot a part of juict prni.oi ly I amivU, Uhuii: nnuc 
amount lo ousU. r oi oilierN. it u*,iv obea 
a cu-siiarer in a.'-senion ot a In j tiie litl.; a 

hubtile ovci t ur.t tiiut the >iatnte i-cy. ; ~ tu run 
against the otl’ei co-d.urer.s Cl ek (. k.- .d and 
Beckett. JJ .) Guulam X aiu 1;mi k 
197 I.C. 609: 44 R.L. 263=43 iXL.K. 337 A. I. 
R. 1941 Lah. 307. 

Co-tenants ■ Limits to the rule that po.sses- 

sion oj one is /m/ adverse mjainst ihe o liier—JidHt 
possesssion if ojjends rule as to ext lustre po.rses- 
sion. 

The rule that in the ca.ee of Cii'teiianl*^ tfie 
possession of one is not adverse a:iani>l the other 
does not apply wliere ti.e person chtiu iiig to be 
in adverse po.s.sc.ssion is a ytrangei. 1 in; mere 
fart that tir- property is joint would not ulteiul 
against tiie rule that the pusse.ssion ought 
be exclusive. {iMathur, J ) Fateh Chanb v. 
ChhedaLal. 1943 A.L.W. 160. 

C o-tena nts—0 iisle r— No cessi ty—i) lah o me- 

dan families zmth lady members — Prooj i>f esclu- 
sioH. 

Although ilie possession of one ortenant is 
not deemed adverse to the other wo unants 
the existence of the relation of co-tenam.N dues 
not preclude one co-ten mt from establKhiug ;in 
adverse possession in fact as against the 
other co-tenants. Much stronger evafenre is 
required to show an adverse litdd h> a 

tenant-in-common than by a stningcr A co-Uoant 
will not be perinitteti to claim the iffoteciion 
of the statute of limitation unle^is it civarly 
appears that he ha.s repudiated the title of his c<i- 

teuant and is holding adversely to ; it must 
further be established that the f:i« <il advir^e 
holding was brought home to the r, <n 

there must be outward acts of exclusite owiier- 

ship of such a nature as to give notice to the eo- 
tenant that an adverse posses.^jon and diSHeisiti 
are intended to be asserted, .Mere posses'* 
Sion, however exclusive or long continued, 

It silent, cannot give one co tenant in 
sion title as against the other o-tenant/ In 
thecaseof Mahomedan families the praetkeis 

wnSlrf'k' property including their 

(ihe womens) .share and being content not to 
demand what thc^ are entitled to receive but to 
receive such maintenance or care as the males 
choose to give them. In that state of fact iriocs 
not prove a custom of exclusion that women are 
m fact excluded. Xor does .i\ suffice to 
prove ouster. One can no more prove m$%tt 
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ADVERSE POSSESSION. 

tiiati ui;e can prove cu^Luiii :u tNichulc by nn reiy 
showing that iu iact iiic w uiucu iiave been coti- 
tenl to be looked ait( r and li-.ve not iii-iU ;ed and 
have not been tuid wiaii i.'i beiiiK done by the 
males as icgaid.s ihe s.iarcs. {Siurc, C. J.and 

Bo^e, /.) b'AkDO^Kj AH AX bl'iiUM U KaZI SllA 

TiUUDiN I.L.R. (1942) Nag. 7dl--201 I.C. 325 
=15 R.N. 40=1942 iM.L.J. 2oi™A.I.R. 1942 
Nag. 75. 

— — Zd i spos^i css ion-dldiai am o unts ia — Pc rs o n 
having right to collect rentaj chimindari ~ Ji' lien 
ousted from possession. 

A person who iu en Cullc^ ting la nls from 

the tenanls in a zouindaiy cniu(»- lie ^aid to lie 
ou.'.ted irotn po^se>>ion unbr s and until a cl on! 
0 £ such iici Sun iui reCuvc.3 ut rent iia< laiied. 
He can assert ids possession (udy ny recovcjy 
of rcius and until he iia^ laiUd to leciA’cr lent 
it cannot be said llial he lia.’t i>ecu >jn;Uud ; coin 
possession. (Ilarries C..£. ond Alerediih, J .) 
Padmaku.maki V, Nanha I’ahiiaxo. 195 I C. 203 
= 14 R.P. 91=7 Cut. L.T. 14=7 B.R. 881:- 22 P. 
L.T. 514=1941 PW.N. 33=AI.R 1941 Pat. 
219. 

'Esse ntials. 

Possession must be adeipiatc in coiiliimil> 
publicity and exicnt to be adverse to the ownt r. 
It is not necessary that the adverse po<;*cssi‘'ii 
should be brought to the knovvle<)ge ut the 
owner; it is suUiciviu it it i.s oven and witinmt 
any attempt at concealmciu. (Broomfield and 
Macklin, JJ ) Prabhakar Bxiaskar KRisuNA. 
Rao Mokoba. 203 I C. 443 = 15 R.B. 236=44 
Bom.L R. 718 = A.I.R. 1942 Bom. 317. 

^Essentials — .dctiial knoiclcdge of real 

owner — Ij essential'~~yl\eal o ner ' absent Jrom 
British India not voluntarily but under sentence 
of transportation — Relevancy 

Possession, to be a<lver.>e, necti not bel-nown 
by the real owner to be adverse a.«. hn g a.' it is 
open and capable ol being known by the panics 
interested m the iiroperty. I'ln lact that ilie real 
owner was absent irom liriiisb India an<l that 
his absence was not voluntai^ but ettfoiced, 
under a sentence of lranspor!;uii>n, is lad a 
ground of exemption from limitation, and 
would not prevent the starting of mlvcr^c pos.ses- 
sion. (Abdur Rahman, J } K hprhswami Xaimu ?*, 
KiH'i’U.swAMi NAUnj. 1941 M.WJ4. 738^. 54 
L.W 502=200. I.C.239=15. R.M, 21 a.:A.I.R. 
1941 Mad. . G:- (1941; 2 MXJ. 255. 

Esseniials- Actual hnowkdf/e of rightful 

owner-^ Necfssii)^-^Acts tvhich leould change 
nature of permtssitfc possession or that held in 
fiduciary capacity » 

Adverse possession need not be shown to 
have bectJ Virought to the knowledge of the 
rightful owner, but this rule can appl> only to 
one who h a Complete stranger, Ordinarily igno- 
rance on the part of the true owner of his right 
or of its infringement does not prevent the 
operation of thc^ statute Imt when one is in 
pQSsesdun which is either permissive or held in 
a Muciury t%ipacity,one catuud by a mere secret 
and undiscI .oscfl wisli alter the character of one’s 
posscH'^ion to get time rurming in one’s own 
favour. (Niyogi, /.) Naco Rao v, Jageshwar. 
hh.R. 1943 Nag, 726=211 I.C. 266=16 R.N. 187 
»|942. HXJ.$75.=AXR. im Nag, 20. 


; ADVERSE POSSESSION. 

I " ' — Essentials — Continuity oj possession- Proof 
; required. 

I To cuii^iitiiti' adverse possessionhiic possession 
j liiust be actual, open, uioii’en upleh, .ahonuus, 
j c’:(.lu;4\c ,oid cuntiiiuous. \', iau such po^.session 
j In cotiiiiuiLd lor id^cuis, ii coalers ai; i.^ucteasi- 
! b.e title upon the poss^^.ssoi. ii, order .0 prove the 
i coo till luiuce «d' po-^se^sioii it is not i-ecessary to 
pjMve an aciiial b dil> coalimious possession. 

1 jssfssit ‘U ma^ be vuaiiiuiou even the ugh the 
actual ac'S of pus ' i ssioa ;ue ai considerable in- 
terval. iiow iiuiM.v acts 'Os po^^es^i^ 11 vvill lead 
.u tile iiifeu ucc u i coidinuii^ ot \ sscssiiai wo-uld 
ii^ pci-d upon ibe nat nie of iht Mildect possessed. 

1 he will ii>ell ina^v beMilluocul ii mauifested in 
a * ai/prepruHe eiiviuuiUK n ' ol facts. W’hcie the 
iaiul ill el a tresP'as'w r is tutai'nle of 

yielding only tei> crop- a and. iis tloodiiig 

unrii.g tile J alio ^cinSoH '.oico not injcrftic in any 
ay Wiiii the latoiogof Uie^etwo s. r. |) , it cannot 
be iield ilnd los p*. l.•.''ns''ion is nui ci>idiuuous 
tnrougliuui tne uar (Ahf.ohn , lli and iyi, .1 J .) 

I Hi- .M A.x I A EtiMAio t )hiu n. M inx.Moki-. Zlmin- 
iiARV To, Lin. i L.R. (1 4l) 2 Cai. 298=45 C. 
IW.N. 782 201 I.C. 134 n. IS R.C. 135 -A.I R. 
j 1942 Cal. 233. 

j Essentiai\‘ — If sliauld be brought to the 

kno^etedge of the o^e}ler. 

‘ It is m^i mpurid tiuit to comditule miversc 
possessioij itniusi havehicii l»o»ugl't to the kuow- 
I ledge of the ownci of tile propei't} . It is sulli- 
cient that rlic pos.se"ision beovcit and svithout any 
j attempt at eonceainu-ni.su tiua the person against 
! whom time in running ought if he ext rci.T^cs due 
' v.gi lance to be aware of w hai is happening* If 
I lac rigiUs have been opvnly umu puL it cannot be 
'{oeatkd tiiiit the fail was not itruugUi to tlic 
iiotoT nl the ovvocr. (.Vioi/n J.) KAOiUhSAIt 
; I ‘UA -.All T, LaI.OO SinOOHAKAN. I.L,R. ( 1941 ) 

' Nag 691 :198 I.C. 345: 14 R.N. 217 = 1941 N. 

I l..j. 407-.. A l.R. 1941 Nag 311. 

— b.^.iidials' Mongmge- ' Sale bynu^rjgagor 
: v.'dhe'Ut knowledge ot muitgagee-' V‘endee 
■ t.dcing posses'' iuu ’-Po -se*' •'ion nut aclveisc to 
: mortgagee under Lnglivb mortgage, IasraO 
i'Aooji SmjHAUAi. j Vee y.l h i9j6*40 VoL 1, 
i Tol. AMd.i 191 LC.483. 

i . — L^)'eniiais "iJmiS’--Pentpoyary acts- Af can 

1 constiiuie. 

! in dclermiuifig the tjue.4ion v.hclhtr ptLSses- 
; >iun was liosiih* and notorious r-o as to charge 
the :eal owmei w ith notii'r tit Ibc adverse daifft, 
the nattne, the silnatimi and the of the pro- 
perty must be considered. Acts of temporary 
and dimsy eharaclcr like the use of the place 
for pla>ing, cooking on occasioi/S and keeping 
cattle and hens do not destroy tisc title of the 
<-.vn(r. {Vorkc and Uhukm I tasan. Jf.) iQBAt 
t\UV, 1 lUMAVUN QAtiAR, 194 I.C. 50—13 H, 0 , 

: 515=1941 O.L.R. 374=1941 OW.N. 537=1943. 
O.A, 320 = 1941 A W.R (Rev.) 289=AI R. 1941 
Oudh 436. 

Essentials - P ublicity---^Knowledge of true 

owner-^lf necessary 

In order to constitute adverse possession it 
; lias to be established that the possession of the 
(defendant was in denial of the plaintiff’s right 
! and that it was adequate in cuntinuity, in pupli- 
( city and in ext.ent* It is npt however* 
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ADVERSE POSSESSION. 

to principle and authority to imply constructive 
possession of the trespasser (claimant) througli 
the rightful owner as his tenant while the land is 
submerged so as to enable tl e trespasser as a 
wrong-doer to obtain title hy adverse possession.. 
For submergence to interfere with conti'Uimis 
adverse possession it is not necessary to show 
that the submergence is of such a nature as to 
interfere with the usual nnrlcultural operations in 
the neighbourhood. It is enough if the submeu- 
gence prevents such use as the possessor woidd 
normally have but for the flooding and sub 
mergence. On the di'^pnssession of the trC'< 
passer by w major of flood‘d, the constructive 
possession is in the true owner; in other words 
the land after submersion becomes derelict, and 
so long as it remains submerged, no title can be 
acquired against the true owner. The submer- 
sion interrupts the continuity of the possession 
of the trespasser, when it deprives the trespasser 
of the use and occupation of that land as agricul- 
tural land during the months of submersion. He 
cannot be then said to,be in effective possession 
of that land during that time ; the possession of 
the true owner revives, and the trespasser gets 
no title by adverse possession. (Harries, C. J, and 
Manohar Lull, J.) .Secret aey of .State for Tnfta 
V , Ram bachan Lal. 20 Pat. 497=195 l.C. 746= 
14 HP. 151=7 B.R. 969=22 Pat. L.T. 35=A.I. 
R. 1941 Pat. 422. • 

Interrupiion—Suii hy decreediolder tinder 

0, 21 R. 63. C. P. Code— Effect on adverse pos 
session of successful claimant'-Running of time 
— If arrested. 

An order of attachment does not interrupt the 
possession of a person holding adversely to the 
true owner, but the filing of a suit for a decla- 
ration of the right to attach property against the 
person in possession does. A decree holder whose 
attachment ^ has been raised is given hy the 
statute the right to in.'ititute a suit for a declara- 
tion of his right to attach, and the declaration 
aiust have regard to the rights of the parties 
««t the date of the institution of the suit. It would 
be a negation of the right given by 0 21. R. 6'^. 
C. P . Code, to hold that, when the suit has been 
filed in time, the person wrongly in possession of 
the property can get a title by adverse possession 
after the institution of the suit. The institution 
of the suit arrests the running of time in favour 
of the person in possession and when the suit i.s 
filed before the expiry of 12 years from the date 
of the adverse po.ssession, the court would be 
entitled to declare by it.s decree the rights of the 
parties at the date of the suit, (LeaeJu C,J. and 
Lakshmana Rao. J.) Fatima Bibi v, Haji Maho- 
MEi! Usman-. I.L.R. (1943) Mad. 696=1943 
M.W.N 170=56 LW. 132 f2)=212 I C. 27= 

42S = (1943) 

■■^~~—'inlerruption--Symbolical delivery of Pos- 
sesion— Effect. 

The delivery of symbolical possession even 
erroneously operates as actual possession against 
the judgment debtor and his representatives 
Where there is a tenant of the judgment-debtor 
who is bound by a decree for possession and the 
peon executing the process for delivery, errone- 
dusly delivers possession under 0. 21, R. 36 CP 
ODde, instead of under R. 35, leaving the tenant ' 


I ADVERSE POSSESSION, 
in po^ses'-iou, such irn giilar delivciy operates to 
break th.e ad' er^e po^se^^sion t.f the juthopcpt- 
debtor. {Meredith and '\%nha. JJ,) Kkwhna 
, lhvu\s\p .SiN’un T'. .\iiYAXATn CiHa'i \ ic 22 Pat, 
i513=216 XC 111=11 B.R, 97™17R.P, U5= 
AIR. 1944 Pat. 77. 

Interruption — ^ynihdicaJ pns.s^'s.^^ii^n tu pur- 
suance of purchase at rent sale--/! intertupts 
possession of trespasser. 

Thephintiff (a purchaser ut a ret t sale', hav- 
ing tflUained a .sale certificate ohtaiiu'd 
cal delivery of possession though lu* vr.\> eiit'fh d 
to get actual posses'.-ion cif theproperM- ^oirehas- 
ed after removal of theder«mdant wdiM had all 
along been living in a building in i\iu 1 dding 
purchased hy the tilnintiff. In n mjiI h\’ the 
plaintiff for possession within 12 years o>’ the 
symbolical delivery, the defendant \)]i aded tliat 
the suit was barred and that sht‘ had hi vi\ in 
possession adversidy for over 12 wars before 
suit and that the symbolical delivery di I nut 
interrupt her adverse possession 

that tbe taking of symbolical 
did inlerftre witli tlie pos«esdoM of tfu* defen- 
dant and that the latter could tluoa fto'e start 
her adverse r'osscssion only fnmi the date of the 
symbolical delivery. ( Kuppus':ea*ry Ay\af\ .1) 
SatHAFPA ChF.TTI V ThAVVANAY'KI * A V MAP. 

1942 M W N 543=55 L W. 548=204 l.C 382= 
15 R.M. 750=A.I.R. 1942 Mad. 698 • ■(1942) 2 
M.L.J. 305. 

Landlord and tenant — Acquisition of rent'” 

free title — Assertion of hostitU title If io hr 
brought io notice of landlord. 

^ Assuming that a tenant can acquire a rent free 
title to Hnd adversely to the landlord hy a sort- 
ing a hostile title, he can acquire an adverse tiflr 
if his assertion has been !)rought to the noM'ce of 
the landlord. {Harries, CJ and Fad Alt, J.) 
Chtntt Kaharin V. h'lnpA Shankar 

IPt B.R. 750v. 1941 

P.W N S13=A,I.R. 1941 Pat. 488. 

Landlord find tenant — Claim !•< liii/hfr 

status — T enant if can set np, 

A landlord who allows a tenant to assert the 
validity of an invalid lease for the statutory 
period may be debarred from suhseqneifflv qties* 
twninK tje right of the tenant to hoh! iiiKlVr the 
lease. The ptirciple is that in such a ease, the 
personcominK into possession uikIit a lease 
which IS invalid or void asi against the person 
seeking to eject him becomes a trespasser, and 
as such, after the expiry of the statutory period, 
he acquires by prescription the limited right 
under the lease, whether it be a lease for a term 
or a lease in perpetuity. But where there is no 
question of the tenant holding under m invalid 
or void lease and the po.sscssion of the tenant 
originates in lawful title it is doubtful whether 
he could .set up a claim to a higher .status as 
r ^ pos<jession. 

’«=« C* " «»= 

and Unant-rnteresi of berman- 
S i ' transfered to land 
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adverse possession. 

VViierc a nuii-purnianeiU tenancy was crvaie-l 
before the T. i’. Act and was, tfierefure, not 
transferable, the iranst'erof flic tenancy to the 
knowledge of the landlord r.nd the relinquish- 
ment of possession in fiivonr of the l^a^'^ferec 
would aiiiouiu to forfenurc or abandi nniei t of 
the tenancy, and the possess!' m of the transferee 
would be adverse. The transi'erce would a' tiuii o 
the limited interest of a peimmenl tenant by 
adverse possession for H'ore than 12 year'-. 
(Nasim AH and Pal, JJ.) Jo(;t:NimA Krishna 
SuBASHiNi I L R. ( 1941) 2 Cal. 44~74 CL.j, 
145=197 I C, 376 = 14 R C. 351=45 C.W.N. 
590=A.I.R. 1941 Cal. 541. 


ADVERSE POSSESSION. 

'Landlord and tcnnii!~~Te nancy at -iKiill or 

from month to monlh— Disclaimer of title hy 
tenant — Effect —Subsequent possession by tenant 
— / y adverse, 

In the ease of a tenancy at will or fi oin month 
to monlh, wlun tlic teirnit disclaims the title o£ 
the laiidiord by atlorning' to another, tliere is a 
cessation (»f tht tenancy and the landl rd has 
the riglil :o iniinedie.u. possession and can eject 
the tenant, pMsse^ion of the ’enanl thereafter is 
ho^de end adver-e to the landlord. (J^enkata- 
t ajnitna R(Uk i \J and Sni(n!r(i'7\Hi! M ndaliar, J.) 
XlAlOn'KVK (iOWl'A ‘V. LMCSII M!AU. 50 Mys 
H.C.R.20. 


Landlord and tenant — Landlord scrvinij 

notice to quit — snbsetiuent acceptance lA rent 
from tenant for over 12 years — hlvcrsc title to 
remain inland — If acquired by tenant. 

Where a landlord who serves a notice to <init 
on his tenant, accepts rent from him for a period 
of more than 12 yea, is, the tenant cannot, in a 
subsequent ejectment suit plead that he has 
acquired the right to remain in occupation of tin* 
land !iy adverse possessio^n ( Sheiirer. J.) 
Chaogani.al Makwatu -y I npra Kuot, 194 t.C 
459=13 R.P. 723=7 B.R. 775=AJ.R. 1941 Pat. 
495. 

Landlord and teninit — Permanent tenancy— 

Permanent lea.se invalid for want of registration 
— Possession under — Conduct showing posses- 
sion as permanent tenant or mirasdar — Effect — 
Acquisition of permanent tenancy. See Regis- 
tration Act, S. 49. proviso. 44 Bom.L.R, 534, 

-^Landlord and tenant — Permanent tenancy 

Lease creating permanent tenancy unretfisfered — 
Admissibility to show nature of possession — 
Tenant holding land for 12 years \i}ider lease and 
paying rent to landlord — Acquisition of pernio- 
neni right. 

A limited interest in immovable pron^Tty can 
be acquired bv adverse pos‘'es>i<m. Where a 
document such as a lease (le< d purporting to 
create or cemfer a permanent tenure is invalid for 
want of registratioti or otherwise, and the le-^see 
has been holding the land for a period twelve 
years in as-iertion of a permanent ri^ht, lie 
would certainly acquire a right liy adverse pos- 
session, especially when it h shown that the land- 
lord has been receiving rent from him. The 
lease, though inadmjssihle in evidence, can lu* 
looked into and relied on for the purpose of 
ascertaining the nature of possessioi* of the 
claimant^ Ic’ see (Nagesvara fyer and Suhrn- 
manva Alvar. J/A Huciianna v. Vknkatappa. 
20 Mys. L. J. 224-46 Mys. H.C.R, 660. 

Landlord and tenant— Possession of 

tenant AVhen ntay become adverse. 

The General rule is that the possession of the 
tenant is that of his landlord. Xo enable him ti» 
hold adversely to his landlord it is necessary 
for him to renounce the idea of holding as tenant 
and to set up and as'^ert an exclusive right in 
himself. It is further essential that the landlord 
should have actual notice of ‘the leuanTs claim, 
or that the tenant's acts of o wnership should ht* 
of such an open, notorious and hostile character 
that the landlord must have known of it ( ^yed 
Nasim AH and Ran. JJ.) Sambhu Nath Bhakat 
Vf Sree Sree Sridhar Thakxjr. 73 C.L J. 76. 


1 .aiidloiui a’ul tenant — Tenancy {(.r life — 

.Successors in pos^cvsion in,{ paying rciu- — Ad- 
verse — Title h\- If acqi.i^ed. See 

r.F.A^i— Covs’i KUCTjf'N. 45 Bom.L.R 194. 

— / aadlord and tenant— Tena>v'y right — 

Overt . let Mere payment of rent of part of hold- 
iiifi. 

Where, there is no tithei overt act which 
would to show denial of the rights of the 

tenants mere pa\iHent oi rent <T a portion of the 
hohliny hy anoti.er can hardly be rtgardtsl a.i 
an uvf‘rl act asserlitig tidver^e I'O.s'-C'.sion. (<hir- 
reff, f.M) XfAiiAPAji T.I ACJATi'Ai Sin(;h. 1941 A. 
W.R fRev.^ 754 aW-,1941 O.A. (Supp.) 675 
(1)=1941#R,D. 730(2L 

Lairdlord and tenant — 'Tenant — If can pres- 
cribe against landlord and resist ejectment. 

A person in posses.sion as tenant paying rent 
cannot prescribe against his landlord; and the 
fact that a tenant has been in possession for over 
20 years wnttld not enable him to acqttirea title 
against his landlord under the Idniitalion Act 
aud to claim that he is not liable to ejectment. 
(Pritngh and Vut/ni, If A Dahbaiu Lai. Mnm 

ANK-FGANT fOAl. AsS^ *01 ATION. f TP. 22 Pat* 

554=25 P.L.T, 120=A.I.R. 1944 Pat. 30. 

1 and lord and tenant— I'enant tn posse moa 

of landlord’s land not included in tenancy for 
over 12 years and including it in site of perma 
npiihoivie built on tenancy land— A cqtii.^txon of 
title as permanent tenant— lAmiiation Act 
Art. H2, 

Where a tenant is shown to have been in pos- 
- sessitii) of a plot of land beh.ngitig to his landlord 
I for over twelve years and to have included it in 
the site of his petmanent house which he had 
I built upon the land included in Ids tenancy, he 
1 mu-^t be held to have acquire*! a title to that land 
i hy adverse possessiun as api citninlng to his per- 
Im uamf tenar t y, aufl the I.u'dioid i.s debarred 
j under .-\rt. 142 of the IJmitatioj; Act from 
! recovering khas pos.-C'Sioji (T that td<d of land ; 
hut lie is not barred fnini bringing a suit for fix- 
ing a rent am! (nr recovery iT arrears of rent for 
<hice years. Tht lenaht's possc.ssion is only in 
the ch;*ractcrfT a leinmt am! ts not adverse to 
the latidlord in the churacier of a landlord. 
(Hrmiqh, JA BAf.pFE Jin THAKURt». foci Saho, 

9 Cut.L.T. 57-212 LC. 273=16. JR.P, 267ss 

10 B R. 4a6=A J.R. T944 Pat. 109. 

Landlord and tenant— Tenant settled on 

hnd under unregistered paiia— Possession a/— 
// adverse. 

Where a tenant is settled on land under a padta 
which is invalid for want pf regiatratiw,^^ 
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adverse possession. 

WiieiL' '<-»■ iivin-pcrmaucnt tcuancy was create j 
before the T. Act and wa^;, therefurty iiDt 
transferable, the jransse.rof the tenancy to the 
knowledge u! the hnulliird and tie relinquish' 
ment of pn^'esdon in favour (;f the traiL^fcree 
■vvouid auMun* to fm* ft if tire i^r ahand( nmci^t of 
the tenancy, and the pos.'^essien of th.e transferee 
would he adverse. 1'he I vans Scree wanild a- qni' a 
the Innited intei est of a peunment tenant hy 
adv^erse possession for teore tine; 12 year'-. 
(Nasim Ali P<i!, JJ.) Iouknihox Krishna 
Subashini IL R. *1941) ?■ Cal. 44 t- 74 CL.]. 
145=197 1 0 376-14 R C. 351- 45 C.W.N. 
590=:A.I.R. 1941 Cal 541. 


ADVERSE POSSESSION. 

“ — — Landlord and fciLiiil—l'cnancy at will or 
from mouth to month— Disclaimer of title hy 
fcnani—’Bjfecl—Siibscqiicnt possession by tenant 
— Ij adverse, 

In the case of a tenancy at will or from month 
to month, when the tene.nt disclaims the title of 
the lanclloni hv atinriiing lo '.inother, there is a 
i ces.sr.tion <<f the tceiiuey and the landl rd has 
' iiie right to iniiin. di,!?e possession and can eject 
1 the tenant. Ih^sswsion of the ‘enani thereafter is 
1 ho-t‘U‘ end adverse t<> tlic landlord. (I^crikaia- 
mamaiia hhun D,J and Srufaimrclu d/vt hi liar , ./.) 

' vf.xio'nhVK (lOwi'A T'. L\kshmiau. 50 Mys. 
‘ H.C.R,20. 


Landlord onJ lenanf—I andlord serouui l.andloinhuul leiLint—Te nancy for life 


notice to quit — ^Hbsetincnt acceptance / rent 
from tenant for or'cr \2 \\'>>rs—~. Idrerse title to 
remain in land— 'I f acquired by tenant. 

Where a landlord who st'rves a nutice to quit 
on his tenant, accepts rent from him lor a period 
of more than 12 yeai"-^, the tenant (\*uinot, in a 
subsequent ejectment suit plead that he ha* 
acquired the right to remain in (aanuiation of thf 
land hy adverse posscssto". ^ t S’/o'tO'er, J,) 
CHAc.uANr.AT, M ARWAUt IniiuaKi'ot. 194 l.C 
459=13 R.P- 723 =7 B.R. 775=A.I.R. 1941 Pat. 
495. 

-Landlord anti tenant — Permanent t< nancy— 

Permanent lease, in *alid for want of resist ration 
— Possession under — (‘onduct showing t>osse>' 
sion as permanent tenant or mirasdar — Effect- 
Acquisition of permanent tenancy. Slee 
TRATioN Act, S. 49. proviso. 44 Bom. L.R. 534, 
--^—Landlord and tenant — Permanent tenancy 
Lease creatlnf/ permanent lenanry unreoisfrred - 
AdniissihUiiy to show nature of possession--^ 
Tenant holdiwj land for 12 yeais under lease and 
payinq rent to landlord — A Ciiuisition of perma- 
nent right. 

A limited interest in imm-ivahle prnrv'fty can 
be acquired In' adverse pos''esvi(in. Where a 
document such as a lease de* d purp orting to 
create or omfer a pei ttnuire is invalid for 

want of registration or ofherwise, itnd thy lessee 
has been holding^thc land fi>r a period of^ twelve 
years in as'^ertion of a pennamuit riulit, he 
would certainly acquire a right hy adverse pos 
session, especially wfien it h' *^hown that tlie land- 
lord has been rerciying rent from him. The 
lease, though inadmissible in evitlence, can le 
looked irUo and relied on for the purpose of 
ascertaining the nature of possession of the 
claimant le-See (Nages^uim Iyer and Suhra- 
manva diyar. 1 1.) HiTctt.ANSA v, Vknkatapfa. 
20 Mys. L. J. 224' H6 Mys, H.C.R. 660. 

—^Landlord and Unant-^Fossession of 
tenant AVhen tnay become adverse. 

The General rule is that the posse?jsinn of the 
tenant that of his landlord. Xo enable him to 
hold .adversely to his landlord it is necessary 
for him to renounce flie idea of hrdding as tenant 
and to set up and assert an exclusive right iti 
himself, It is further essential that the lamllord 
should have actual notice of the teuaniV claim, 
or that the tenant’s acts of owners^hip should he 
of such an Open, notorious and hostile character 
that the landlord must have known of it ( S'yerf 
Nasim AH and Ran. JJ,) Sambhu Kath Bhakat 
V* Srbe Sree Srjdhar Thakuh, 73 C.L.J. 76. 


Successes ''s in n.U paynig rt-nl — Ad- 

verse uttssts ii'i; — Titk' by If ucqu! ed. See 
l.pA'c- ClnNSi iU'c 1 P‘N. dSBom.L.R 194. 

1 iindlord and tenant— 7'enanry right — 

Daert Act Mere payment of rent of part of hold- 

in, f. 

W here there i-i no idhet overt ac't wiiich 
wotdd g.' to .show deiiiul of tlierigld^ of the 
teiuuus uuu'e piuineut of lent of u. portion of the 
h<»Id ng hy aiK'ti er can hrird'y he regarded as 
an ovt'vt act a^serii! advia-' e po^ 
reff, J M ) .\lAUAPAji oA MWivw SfNoH. 1941 A. 
W.R tRev.t 754 (It 1941 O.A, (Supp, f 675 
,1).- 1941*R D, 730'2b 

landlord and tenanh-Tenavf — // can pres- 
cribe against landlord and resist ejectment, 

I A person in po'^seysion as tenant paying rent 
'cannot prescribe againvt his landlord; and the 
' fact that a tenant has been in possession for oyer 
?n years wn^nhl not enable him to accpiirea title 
.’q.'iiinst his landlord mi<ler tin* I, imitation Act 
I a 'd to claim that he is not Itiddf* tarn* jcrtincnt. 
(Praugh and Sinha, ID f tARRARi I.Ar, M UPl ZL 
i* wuu'oAN’T (“oAi Ass'mma rroM. f *ny 22 Fat 
554V..25 P“.L.T. 120-A.lK. 1944 Bat. 30. 

-I (indlord and fen int -I'eniint in possessio^i 

f*/ landlordfs land not ineluded in tenancy for 
07 rr X2 years and including if in site of perma 
nent hoti^e hnili an tenancy land ^-Argnt.dton of 
title o.c permanent tenant— Limitation Act. 
An, 142. 

Where a tenant is jilmwu to have hcen in pos- 
se.ssi(jn of a plot of land belong iitg to his landlord 
for over twelve years and to have inehnfed jt irt 
I the of Ins i»ennaucnt house which he had 
! built upon ti e laid included in his tenancy, he 
1 mn-t he held to have acquircil a title to that land 
. hy adver-e as nt>t ertaiuiug to his per- 

* m uicnt teuaiev, ami Gie lii dlotd is debarred 
minder Art. 142 of the IJinlfafion Act from 
; recovering khas pos.-c*sio») of that phd of land j 
but i:e h not barred from hrtnging a suit for 6x« 
:ng a rent and for recuvmy of arrears of rent for 
^hree years. The tenahths posses'^uui iserdyin 
the ch:*.n{Ct»*r c,r a tenant and b not adverse to 
the landlord in the character of a landlord* 

fProuglu JJ^ BAfj'FP. T^N Th AKtiR Jom Sahit, 
9 Cut.L.T- 57-212 T.C. 273=16. R.P. 267ss 
to B R 486=A r.R, |944 Pat. 109* 

Landlord and tenant— Tenant se filed on 

hnd under unregistered patta— Possession of— 
If adverse. 

Where a tenant is settled on land under a 
which is, invalid for vvant 
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ADVERSE POSSESSI ON. I 

Character of — Death or abdication of niahaai'-- i 
If alters character of possession. See iriiNOU ' 
Law — Keligious Endowment — Math. 22 Pat. 
133. 

——Question of — Not a^pure question of fad. 

The question of adverse possession cannot oe 
said to he a pure question of fact. It is a ques- i 
tion of inference trom the admitted and proved 
facts of each case. {Plowden and Sinha,Jj.) 
Chandra Bali Fathak -z/. B hag wan Prasad 
Fande. I.L.R. (1944) All. 533=1944 A.W.R. 
(H.C.) 242=1944 O.A. 242=1944 

A.L.W. 583=1944 A.L.J. 344. 

ADVOCATE. 

See (i) Legal pRAcrtTioNER. 

(2) Bar Councils Act. 

AGENCY. 

See (1) Contract Act (Chapter X, Ss. 182- 
238). 

(2) Principal AND Agent. 

AGENCY RULES, R. 49 — Order 

refusing application to rehear appeal decreed ex- 
parte — Appealability, 

An order refusing an application to rehear an 
appeal, decreed ex parte is appealable under R. 
49 of the Agency Rules. For the purpose of the 
Agency Rules the order is a “decree’' and hence 
an appeal would lie to the High Courtnunder R. 
49, assuming that the Civil Procedure Code is 
applicable in such a case. (Chatter ji and 
Meredith, JJ.) Guranna v. Kshetri Mohanty. 
23 Pat. 442=25 Pat. L.T. 116=1944 P.W.N. 
.485=10 Cut. L.T. 51=A.I.R. 1944 Pat. 297. 
AGRA PRE-EMPTION ACT (XI OF 1922), 
SB. 1 (3) and 19 — Sale of property situated 
Partly within and partly outside a municipality — 
Applicability of Act to property within munici- 
Pality-^Pre^emptor’s right how affected. 

Where out of the property sold a portion is 
found to be situated within the limits of a muni- 
cipality and the rest of the area sold is outside 
the limits, the Agra Pre-emption Act has no 
application in view of the provisions of sub-Q. 
W of S. 1 of that Act to such portion of the 
property sold as is within the municipal limits. 

of a claim to pre-empt such a sale,* 
the dismissal of the pre-emptor’s claim with 
to the area within the municipal limits 
would disentitle him to a decree with respect to 
the area outside those limits by reason of the 
provisions of S. 19 of the Act. (Iqbal Ahmad, 
CJ,andBraund, /.) Sher Singh v. Kishore 
210=1945 A.L.J. 99= 
35=1945 AX.W, 65=1945 
O^N. (HX.) 65=A.I.R. 1945 All. 237. 

Mahomedhn who has 
^ade a wahf alaUaulad — Cannot maintain suit 
fw pw-pmpUon. Banwari Ram v. Mahomed 
Khan. , [«e Q. D. 1936-40 Vol. I rff 
All. 74=194 ir. 72=13 
«A^:i.4 <»=A,;3t.l941 All. 49. 

■ 11— 5a/e hy reversionary heir 

of prior traits ferees 

■*“** 

- WSere ^ter tiie reversion opened, the rever- 
definite sum of monev 
entire prspert, thg last hpldgr which was • 


AaRApRt£-l2MPriON ACT. 

in the possession of prior transferees without 
title and for the recovery of vvtiioii the vendee 
was to bear tiie expenses, tiic transaction 
amounts to a sale as dcliacd m S. 5 h Transfer of 
Property Act, tor a viChiute and ascertained sum 
and as such a suit for pre-empaou in respect of 
the transaction is uramtainablc. (Iqbal Ahmad. 
CJ. Ismail and Dar, JJ.) Jag at Prasad v. Ueo- 
NATH Singh. X.L.R. (1942) Ail. 169=198 I,C. 
257=14 R.A. 272=1942 O.A. (iSupp.) 56=1942 
R.D. 67=1942 A.W.R. (H.C.) 1=1942 A.L.W. 
1=1942 A.L.J. 1=A.X.R. 1942 Ail. 71 (F.E.). 
— S. 4 ^ (1)— BenuDU transaction-- Pica in 
defence to suit for pre-emption. 

In view of the delinition of *co-sharer’ in S. 4 
(1) of the Agra Pre-emption Act, a beiiami, 
transaction can be set up m defence m a suit for 
pre-emption. (AUsop. J .) Saidun-nissa v. 
Mohammed Yusuf. l.L.R. (1943) Ail. 300= 
1945 A.L.J. 126 Ci;=1945 O.W.N. Ui.C.) 107= 
1945 A.L.W. 114 (2)=1945 A.W.K. (H.C.) 
73(1). 

S. 4 (1) — Suit for pre-emption — Condi- 
tions necessary— Vendee becoming co-sharer by 
virtue of an exchange — Deprivation of that pro- 
perty during pendency of pre-emption suit— - 
Right of pre-emption cannot be exercised. Atl- 
MULLAH V. Mahomed Khalil (J-D, 1936-’40. 
Voi. 1, Col. 3213.J 191 I.C. 385=13 R.A. 258. 

S. Estoppel against assertion of right 

of pre-emption— N otice to co-sharers by person 
through whom sale was arranged. 

The failure of a co-sharer to pay attention to a 
notice issued to all the co-shareis by a person 
through whom the sale was arranged, asking 
them whether they wished to purchase the pro- 
perty in question, is no ground for estopping him 
from exercising his right of pre-emption. Nor 
couldit justify the inference that the co-sharer 
had received his right to pre-empt the property. 
If the vendees wished to bind the co-sharers, they 
ought to have given them the proper statutory 
notice under S. 14 of the Agra Pre-emption Act. 
( AUsop . J .) Nath 00 v , Hori Lal. X.L.R. U945) 
AIL 294=1945 O.W.N.(H.C.) 108-1945 A.L.W- 
115=1945 A.W.R. (H,C.) 76=1945 A.L.J. 129= 
A.I.R. 1945 AIL 196. 

^S. l^Notice— Proper form of. 

It is for the pre-^emptor receiving notice to 
make enquiries as to the details of the considera- 
tion. It IS not necessary to send a draft of th^ 
proposed transfer or of all details of the consi- 
deration in the notice. (AUsop and Hamilton. JJA 
Liaquat Khan v. Abdul Majid. Khan. I . XNR . 

15 —Principle underlying esHne* 
t%pn of r%ght of pre-emption hy estop PH---K»t€n- 
s%on— Limit. * r. 

The only way in which a person could be estop- 
serting a right of pre-emption is set 
out in Ss. 14 and 15, Agra Pre-emption Act The 
prmaple underlying the extinction of the rkht 
has been extended to certain cases in whtdi in- 
stead of a written notice and a written refimal 
there has been a refusal by word of mouth oat in 
Sams such way, But it is pat 
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AGRA PRE-EMPTION ACT. (1922) 

extend this principle any further and hold that 
even m the absence of express or explicit refusal 
that must be inferred trom the conduct of a 
certain person. (^Mathur, Ji) JiHAiRo Bux 
Singh v. bbagwati Singh. 1943 A.LW. 370. 

— S. 14 — Riijht to pre-empt — Does not arise 

unless sale is effected. 

The right ot pre-emption would arise at the 
date of ttie sale and a subseexaent desire on the 
part of the vendors to enforce their ex-proprie- 
tory rignes would not ailuct the issue. (Allsop 
and Hamilton. JJ.) Lia<.juat Ivhan v. Abdul 
Majid Khan. I.LR. (1944) Ail. 519=219 I.C, 
411=1944 A.L J. 354=1944 A W.R, (H.C.) 234 
=1944 U.A. (H.C j 234=1944 A.L.W. 535=1944 

0. W.N (H.C.) 213=A,I.R. 1944 All. 234. 

— — S. 15. Proviso — tVhen applicable. 

The intention of the Proviso to S. 15 of the 
Arga Pre-emption Act is that a co-sharer siiould 
not be introduced without the knowledge of the 
possible pre-emptors. There is nothing m the 
proviso to sugge:.t that the right of pre-emption 
will subsist if ail the prospecuve vendees are not 
the ultimate purchasers, {nllsop and Hamilton. 
JJ.) LiAQUAr Khan t/. Abdul Majid Kuan. 

1. L.R. (1944) All. 519=219 I.C 411=1944 A.EJ 
354=1944 A.W.R. (H.C.) 234=1944 O.A. (H. 
C.) 234=1944 A.L.W. 535=1944 O W.H. (H C.) 
218=A.I.R. 1944 AIL 2b4. 

— Ss. 16 and IZ—Flaintiff included as co- 
sharer m different subdivision an imperfect 
partition prior to decree — dffect. 

Where as a result of an imperfect partition 
during the pendency of a suit for pre-emp- 
tion, tile vendoi and the vendee are included in 
the sa ne patti but the pUiniilf becomes a co-sharer 
in another sub-division, the suit for pre-emption 
has to be dismisaed. ({Allsop, J.) Ganda Singh 
t/. Kundan Singh. I.L.R. (1945) All. 421=1945 
O.W.N.^H.C.) 107 (1)=1945 A LW. 114 (lj= 
1945 A.W.R. (H.C.) 93=A.I.R. 1945 All. 205. 

-S. DecreF— Meaning of — Cardinal 


date for determining rights of parties. 

The mere fact that the decree of the trial 
Court was set aside by the first appellate Court 
and the case was remanded to the trial Court 
did not destroy the plaintiff's right of pre-emp- 
tion. The loss of interest subsequent to any 
decree for pre-emption cannot affect pre-eniptoPs 
claim. The cardinal date for the determination 
of rights of parties is the date of the origmai 
decree of the trial Court, (iqbal Ahmads C.J.t 
and Dar^ J.) Surendra Bahadur Singh v. 
Rajendra Bahadur Singh. I.L.R (1942) AIL 
165=199 1.0469=1942 R.D. 177=14 R.A, 382 
=1942 A.L.L 45=1942 O.W.N, 61 = 1942 A.L 
W. 54=1942 0,A. (dupp.) 61 il)=X942 A.W.R. 

35=A.1.R. 1942 AIL 128. 

S. 19— Etiect— Dismissal of claim to pre- 
empt on sale covering property situate partly 
within and partly outside Municipal limits so far 
as property within the municipal limit is con- 
cerned. See Agra Pre-emption Act, Ss. 1 C3) 
AND 19. IX.R, (1945) AIL 210. ^ ^ 

19 and U-P, Land Revenue Act, S* 13 1-— 
Suit for partition— -Effect of partition proceed** 
inga— Loss of right subsequent to decree by trial 
Court — Effect — Partition proceedings when 
jAmj Singh Ha* Narain SiN«a, 


AGRA TENANCY ACT. (I I OF 1901) 

[see Q. D. 1936-40 VoL I, Col. 54.] 191 LC. 759 
=12 R.A. 270. 

Ss, 21 and IS— Extinguishment of rights of 

CO- plaintiff— Effect on other plaintiffs’ right. ^ 

If a person entitled to pre-empt is a co-plaintiti 
with another who had such rights under S* 12 but 
i had lost them under S. 15 of the Agra P re - 
j emption Act, his rights also are extinguished. 

I {Allsop and Hamilton, JJf) Liaquat Khan V. 
Abdul Majid Kuan. I.L.R. (1944) All. 519^ 
219 I.C. 411=1944 A.L.J. 354=1944 A.W.R. 

! (H.C ) 234=1944 O.A. (H.C.) 234=1944 A.L. 
W. 535=1944 OW.N. (H.C.) 218=A.X.R. 1944 
All. 254. 

i *S. 21 — Scope and applicability — Effect of 

! soma of the plaintiffs losing the right during 
: pendency of suit. . 

; S. di of the Agra Pre-emption Act is connnea 
' ill its operation to tacts existing on the date of 
' the institution of ilie suit and not to facts that 
; may come nuo existence after that date, in other 
! words, the quesnon wheliicr any of the plaintijis 
, had or had not a right of pre-emption must be 
' determined by rcierence to the state of atfairs 
existing on the date of tlie institution of the suit 
' and not by reference to subsequent events. If 
all the plaintiffs m a pre-emption suit have a 
. right to exe^ci^e the right of pre-emption on the 
date that the suit is hied, the mere fact that 

; some of the plaintiffs lose that right 

j pendency of the suit cannot adversely affect the 
rights of the remaining pUintilfs. In this con- 
nection it should be remembered that S, 21 is in 
the nature of a penal section and as such must be 
I strictly construed. In view of S. 19 of the Act 
: no relict could be given to those ylaintiils who 
; have lost their right during the course of the 
' suit. But as regards phiintiu.s who had the 

' right both on ihe date uf the suit and on the date 
of ihe decree they are uuatlected and are entitled 
to adeciee, H goal Ahmad, 

RameshwaR V, Shlo Shankhr. I L.K. (194^ 
All. 493 -207 I.C. 411 = 16 H.A. 43=1943 0_A. 
(H.C.J 68=1943 A.L J. 157=1943 
=1943 O.W.N (H.C.>173=1943 A.W.R. ..H.C.) 
68=A.l R, 1943 All- 196. 

: S. 24 and C.P. Code, 0. 20. R. H—Dtcrtt 

' for pre-empHon— Right oj vtndet to rents ami 

profits till date of deposit. . 

, As the riijhts o£ the pre-emptor in the prooer- 
I ty accrues only on deposit of the purchase money 
i as directed by the pre- emption decree, the ven- 
! dee is entitled to tlie rents and profits ot the 
property for the period 
such deposit. (Dar and Mahk 
CHANDEHt/, IhlAGWAN IMSS. I.L E* (1944) 
499=218 I C. 139=1944 375=1944 OA* 

{H C.) 227(1)=X944 O.W.N, (H.C ) 

A. W.R, (H,C,) 227 (l)=:A.I3* 1944 A. m 
AGRA TENANCY ACT (II of 1901). S. 
Occupancy Rwhls-Acquisition 
long and continuous possession, before am arm 
death of tenant ---Fayfnent of rent to mmtora 

i ^‘wherf a mortgagee of a holding 
long and continuous 
the death of the tenant and had ^cn 
direct to the land and 

tenant he must be held to 
cy rights before tho A4^ 9f ^ 
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AGRA ACr. (II OF 1901) 

3\e\l ^[LS[a u. T viVPAT X'IrstR, 1941 R.D. 871 
=1941 A.W.R (Rqv.) 1035=1941 Oj\. 882 (2). 

ii-^OcciipTicy right— I j' could be con- 
ferred by, zamindar under, 

Uader Agra Teaancy x\ct, 1901, the zammdar 
was not prcclaJel fc'rorn giving rights corres- 
ponding to those of an occupancy tenant and 
was liahle to be hell byanl by the terms of his 
agreement in that respect. But the tenant would 
still be recorded as a non-occupancy tenant and 
not as an occupancy tenant. (Harper. S. M, and 
Sathe, J. M.) Ganga Prasad v. Nanhe. 1941 
R.D. 266=1941 A.W.R. (Rev.) 277=1941 O.A. 
(Supp.) 226=1941 A.L.J. (Supp.) 85. 

— ~S. 11 and Agra Tenancy Act, (III of 
1926) S. 16— Partnership,— Occupancy rights— 
—Acquisition— Competency — Test. 

Where the partners do not regard themselves 
as a number of partners cultivating as partners 
and co-tenants under the Act, but regard them- 
selves as an association engaged in the business 
of cultivating not in any personal capacity but 
as shareholder's in a business, holding their 
shares on basis of ‘anna' shares calculated on the 
capital of each partner, they cannot acquire 
occupancy rights, (Darling ^ S, M, and Bomford, 
IM.) MACKINNON V. SaMPAT KuMAR SlNHA. 

1941R. D. 678. 

-7— S. ll— Seven yeaPs^ lease— Test— Presump- 
tiofi— Exclusion of period from computation 
under S. 11 — Circumstances negativing. 

Though there may be some ground for assu- 
ming that a tenant had agreed to hold under a 7 
years' lease in the case of leases executed early in 
the year, the same thing cannot be said in respect 
pf leases executed later in the year in the absence 
pf clear evidence to that effect. Hence in the 
case of a lease executed after the commencement 
pf the agricultural year where there is no evi- 
dence stpart from the recital in the lease to show 
that the tenant had agreed either before or at the 
commencement of the agricultural year to hold 
the land on a 7 years' lease, it is not a lease for a 
term of not less than 7 years and therefore the 
period of such lease could not be excluded from 
computation under S. 11. Agra Tenancy Act. 
iSaihe^J.M.) Sheo Prasad v. Sunder Singh. 
1942 O.A. (Supp.) 484=1942 O.W.N. (B.R.) 

.S* Congenital deafness and dumbness — 
If a disqualification to succession. 

Uhder the old Rent Act of 1881 inheritance was 
according to personal law. . Congenital and incu- 
rable deafnpss and dumbness would have been a 
^ 'fp Recession then. But after the Act of 
person can succeed to a holding 
S. 23 of the Act. (Shirreff, S. M) Misri 
A.W.R. (Rev). 795 (1)= 
1941 l&A. (Supp.) 706=1941 R.D. 692. 

Deojii <)/ co- 

*^i^*^^ucdessiqn—J^eceased, joint with one only 
C. W Qf others, if affects question. 

Sucwssion will be governed by the law [n force 
^ of the yeath of the tenant. A tenant 

® 5® his individual capacity under the 

jeij^npy ^ct and even when a co-tenant dies 
currency of Act of 1901, succession 
mast f9Uow according to S.22of that Act and 
ajl the remaining brothers would succeed to his 


AGRA TENANCY ACT, (1 1 1 OF 1926) 
share. U is iaimaterial that Uie 'leccasc l formed 
a joint family with one only of them. iOibiCf J ^ 
M. and Ross, A.i\L) B voiiciia Singe t-, t^Aotm- 
NATti Singh. 1944 R.D. 179 (2) =1944 A.W.R^ 
(Rev.) 98 (2). 

6l—Morl'jage of occupancy holding— 

Validity— Right (A\ mortgagee to eject mort- 
gagors representatives taking forcible posses- 
sion, 

A mortgage of occupancy plots is voidable 
under S- 31 of the Agra Tenancy Act of 1901 and 
not void ab initio. Hence such a mortgagee Iras 
a perfect title to sue against representatives of 
his mortgagor who have taken wrongful posses- 
sion of the plot from him. (Sathc, J, M.) 
Jhurraoo V. Rajvi ivuNvvAR. 1941 A.W.R. (Rev.) 
560 (1)=1941 R.D. 583 (2)=1941 O.A. (Supp.) 
491 (1). 

^(III OF 1926)— Service of notice of eject- 
ment— Several defendants— Technical defect as 
regards service on one .--If can be condoned. 

Where in certain execution proceedings five of 
the defendants wlio were brothers were duly 
served and the sixth who was the widow o£ the 
sixth brother refused to receive the notice but the 
process-server failed to affix a copy of the notice 
to the widow’s house, held that the interest of the 
widow of the sixth brother was fully and duly 
represented and that the technical defect in ser* 
vice of notice could be certainly condoned, the 
service having been otherwise duly proved* 
(Harper, S, M. and Saihe, J, M.) Bharat 
Singh v, Dharam Pal. 1941 A,W.R (Rev.) 
262=1941 O.A. (Supp) 211=1941 R.D, 113, 

-S. 3 (2)— Land'— Use of land for purposes 

other than agriculture for which if was let— If 
and when it ceases to be Hand*, 

A tenant's holding does not cease to be ‘land' 
under the Agra Tenancy Act merely because he 
uses it for other than agricultural purposes. But 
if a tenant sublets his land to a sub-tenant for 
other than agricultural purposes, the land would 
not be land' under the Act in a dispute between 
the tenant and his sub-tenant though it would be 
land' so far as a dispute between the zamindar 
and the tenant is concerned. (Shirreff, L M, and 
Sathe, J.M,) Sakhawat Au v. MahbooB Au« 
1942 O.W.N. (B.R.) 79-1942 OA* (Supp.) 46= 
1942 R.D. 111=1942 A.W,R. (Rev.) 46, 

Ss. 3 (2) (ll) and lZ--Fht held by fixed 

rate tenant— Nature of— Building on whm 


justified. 

The plot with a fixed rate tenant is ‘land’s* 
defined m S. 3 (2) of the Agra Tenancy Act and 
he IS not entitled to make any construction on it 
qualify as an ‘improvement’ 
within tte meaning of S. 3 (11) of the Act and 
unless it IS satisfied that test would amount to 
an acfaonable invasion of the landholder’s righh 
^ro«Md, JJ.y ShamtI 
S^up Das ®. Asharfi Sinoh, I.L.R. { 1941) 
250=192 I.C. 496=13 RJL 327=1941 

AM- 906=1841 A.WJt 
61 O.W.N. 12=A.I,R, 1941 AU, 

musUlba—If legal 
rent SeeU, P. TcirAircy Act, S. 3 (18) aW) Am 
T«NANcyAcT,S.3(3X 1941R,1 js4 
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AGRA tenancy ACT (III OF 1926) 

Ss. 3 (4) and 226'—S ay ar— 'Income derived 

by holding land for purpose of brick kiln — If can 
he taken into account in suit under S. 226. 

The words for the like at the end of suh-S. 
(4) of S. 3 of the Agra Tenancy Act have to be 
interpreted as covering only such rights as are 
ejusdcm generis or akin to the rights previously 
described. The right of a co-sharer to receive a 
certain income in respect of land which he holds 
for the purpose of a brick kiln is not akin to the 
rights described under the head of ‘Sayar’ in 
sub S. (4) of S. 3. Sucli^ an income cannot be 
taken into consideration in a suit under S- 226 of 
the Agra Tenancy Act, {Yorke. /.) Ram Das-?'. 
Ata Hussain. 1941 AXJ. 558-1941 R.D. 
840=1941 C.A. CSupp) 745=1941 A.W.R. j 
(Rev.) 840=197. I.C. 851=14. R A. 255=1941 i 
A.L.W. 892=A l.R. 1941 All. 397. | 

S 3 (15) and United Provinces Tenancy ; 

Act (1939), S. 3 {^)’-Grovc — Existence of trees i 
and open spaces — Cultivation possible — diaracfcr ! 
of land— Determination-Factors to be taken into 
consideration. 

Where there were half a do7.cn small self- 
grown trees in the northern two-thirds portion 
of a plot and that part was not cultivated but 
the existence of the trees and the shade did not 
prevent cultivation in the southern portion, 
was held that the character of the land must be 
determined by considering the plot as a whole 
and not piecemeal and considered by that 
standard such plot was not groveland. (Ehirreff, 
5.M.) Raghunath Sahax v. Rashiu Ahmad 
Khan. 1942 O W.N. (B.R.) 131 =1942 A.W.R. 
(Rev.) 146 (3)=1942 O.A, (Supp) 166 (3)= 
1942 R.U. 197. 

S. 3 (15) — Grove land— Land planted with 

Bel trees, 

Bel trees come within the term h roes* and 
lands planted with them could constitute a grove 
under the Agra Tenancy Act- if they satisfied 
the other conditions laid dowm in S. 3 (15) of 
that Act. (Sat he, S.M. and Ross, A.M.) Stuaj 
Husain Khan v. Miit Mohammad TTusain. 
1944 R.D: 422=1944 A.W.R. (Rev.) 210 (2), 
S. 3 (15) andExpIn. 11, United Provin- 
ces Tenaney Act (1939), S. 3 (6)— Grove— Phi 
containing Bel trees near the boundary and 
guavas, pomegranates and plantains in the rest o/ 
the area. 

Where a plot contain.s 36 Bel trees .standing on 
or near the boundary, the rest of the area being 
covered with guavas, pomegranatc.s am! plan- 
tains, it does not make it groveland under the 
definition in S. 3 (15) of the Agra Tenancy Act 
read with the second explanation, ft may become 
groveland under the definition in the U.P. 
Tenancy Act. (Shirreff^ S,M,) Kagkonath 
Sahai V. Rashid Ahmad Khan, 1942 R. D. 
197=1942 O.W.N. (B.R.) 131=1942 A.WR. 
(Rev) 146 <3)=1942 O.A, (Supp. (166 (3). 

4 (d)— Entry as khudkasht for 1333-F-~‘ 

Plot in fact lying fallow for that year^'^-Effect. 

An entry as khudkasht for a }ear is not 
incorrect simply because the plot was fallow for 
a particular year. As regards 1 333- F the law 
merely requires that the record should he as 
khudkasht and not that it should be actually 
cultivated. (Harpefr S* M,) SuBjro v, I’meao. 


AND RE\nENUE. 42 

AGRA TENANCY ACT (III OF 1926) 

1941 A. W, R.(Rev.) 26 =1941 R. O. 35=1941 
O. A. (Supp) 165. 

S. 4 (d)— Mortgagor cultivating land as 

ikekadar— Cultivation if as landlord*. 

Where a mortgagor cultivates the land mort- 
gaged as a thekadar the cultivation is not as 
landlord and the land does not become his sir, 
{Harper. S.M.') SviUlov.Vu'RAO. 1941 A.WR, 
(Rev) 26=1941 R. D. 35=1941 O.A. (Supp)165. 

S. 4 (d) — Sir — Requirement as to being 

'recorded as the khudkasht of the landlord*— 
S irict construction — Necessity. 

The requirement in S. d (d) of the Agra 
Tenancy Act that the latid should be Recorded 
as the khudkasht of the ‘landlord' is to be cons- 
trued strictly and hence when land is not so 
recorded one of the chief conditions of the 
definition is not fulfilled and the land cannot be 
said to he under .S. 4 (d). (.^hirreff, S. M.) 
Okokt Kunwar 7^ Kesrt. 1942 R. D. 266=1942 
O.W.N. rB. R.) 200=1942 A. W. R. (Rev) 148 
(2)=1942 0. A. (-Supp.) 168 (2). 

— Ss. 6 and 14— Ex-proprietary rights — Fai- 
lure to claim by a co-sharer on sale of share of 
joint sir— Effect. 

When one out of several joint ^ .uV holders 
tran.sfers hi.s property without claiming any cx- 
proprietar;^ rights, the holding becomes the sir of 
the remaining sir holders, (.^athc, J. ilf.) Gor* 
dhana V. Birdat.. 1942 O.W.N. (B. R.) 67=1942 
R.D. 99=1942 A.W.R. (Rev.) 171 (1)=1942 
O.A. (Supp.) 191 (1). 

S. 1— .Joint sir holdings— Effect of transfer 

, of some plots by some proprietors on the rights of 
I others. 

Where some of the proprietors having joint JtV 
holdings transfers some specific plot .s to a third 
person, if it can be shown that the remaining pro- 
prietor has agreed in fact to the division of the 
transfer of certain specific plot.s to the vendee 
by the vendors then he would be precluded from 
claiming the whole holding a.s his Wr. But in the 
absence of such a consent, the mere fact that the 
vtmdors have transferred certain specific plots to 
the vendee cannot extingui.sh the riglits of the 
, remaining proprietors in the plot so transferred 
unless the remaining proprietor's right to get 
back posse.ssion h extingui.shcd by limitation. 
(Shirreff, J.M. and .Sathe. AM.) Rafio ^^hmad v, 
Mittar Sf.k, 1941 O.A. (Supp.) 895=1941 A.W. 
R. (Rev.) 1102. 

Ss. 12 and 22— Fixed-rate tenant— Position 

and rights o f. 

A fixed-rate tenant is in a privileged poiifiom 
He has right.s appro-ximatu g to the rights of an 
owner; hut his rights are not absolute iimmuch 
as thelandholdcr retains the rights of proprietary 
reversion. In other worths, notwithstanding, such 
dominion as a fixed-rate tenant has over his 
holding, the Jand holder remains the proprietor. 
(CoHister, Bafpat and Bramd, JI .) Shanti Sasup 
Das AsharfiSxkoh. I.L.R. (1941) Alt 250 
= 192 IC. 496=13 R.A. 327=1941. AX.W. 18= 
1941 O.A. (Supp.) 34=1941 A, W.R. (H.C.) 34 
=1940 AXJ. 906=1941 A,W,R. (RevJ 41 
= 1941 O.W.N. 12=A.IR. 1941 Ali61(FJj 

; S. 14 end T. P. Act. S* ciVl 

1 perdenie litc by Sir holdett 
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AGRA TENANCY ACT (III OF 1926) 

Effect — Subsequent sale in execution of that 
property — Rights of parties. 

The effect of S. 52. T P. Act, is hy no means 
that a pendenfeUte h entirely void. Tn the 

case of a family alienation by a gift by the judg- 
ment debtor of his zamindari property including 
sir lands, no exproprietary right's are created and 
the donees become not only proprietors hnt sir 
holders, subject only to the rights of the decree 
holder. They become ex-proprietary tenants in 
the sir land after sale in execution of the decree. 
(Yorke. /.') Raghubte v. ‘Rachubtr Saban. 1942 
O. W.N. 87=11942 A.L.W 62=1942 R.D. 158. 

- S 14 — Joint sir — Sale of proprietary in- 

terest by one— Subsequent sale by another — 
Acquisition of ex-proprietary right. 

Where two brothers held certain plots as their 
sir and one of them sells his pronrietarv interest 
and the other becomes the sole sir holder and 
when he in his turn sells his sir intere'it he alone 
acquires an ex-propnetarv title^ (Harper. ^.M.) 
Wy'ELLf. Phillips 7/. Stanley Phtt lips. 1941 A. 
W.R. (Rev,) 512=1941 R.D. 536=1941 O.A. 
(Supp) 471. 

Ss. 14 and 15 — Surrender of ex-proprieiary 

rights — When becomes elective — Agreement to szirrender 
on date of transfer of proprietary rights, but sa^tc- 
Hon under S, 15 granted suhsequently^Ri ghts of 
parties in the intervening period. » 

Ex-proprietary rights are not extinguished till the 
sanction required by S. iS of the Agra Tenancy Act 
is obtained. Hence, where there is on the date of the 
transfer of proprietary rights an agreement to surrender 
the ex-proprietary rights, but the necessary sanction 
under S. 15 is obtained only some months la^er, the 
ex-proprietary rights are not extinguished till that dafe. 
for there is no provision in the Tenancy Act as to the 
sanction dating back to the date of the agreement. In 
such a case, the tenant of sir becorhes a suh-tenant of 
the ex-proprietary tenant when there is a transfer and 
such rights . become extinguished on sanction to 
surrender being obtained and thereafter he becomes 
a trespasser unable to take adv antage of S. 29 of the 
Tenancy Act of 1939. (Malik, j) r)rN DavaL 
Qadam Singh. 1945 A.L-W. 331*1945 O.W NT 
(H.C.) 284*1945 A-W.R (H.C.) 226=1945 A.L.J. 
603=AJ.R, 1946 AH. 54. 

S. 14. (Vy-- Acquisition of ex- proprietary 
rights under— Determining period. 

^ The conditions of the year on which the parti- 
tion papers are to be based should determine the 
question whether ex-proprietary rights have 
arisen or not. (Harper, S.M. and Sathe, JM) 
Pal Singh v. Shankfr Bux Stngh. 1941 R.D 
1137=1941 O.A. (Sapp.) 927=1941 A.W.r! 
(Rev.) 1158. 

■ ' ■ ■- - '•“S. i^-—Scope and applicability. 

The Agra Tenancy Act introduced in S. 15 a 
restriction on the waiver of ex-proprietary rights. 
Th.e T'estrit^ion applies however to agreement 
executed Within six months of a transfer. Where 
? arbitrator was accepted 

by all parties oy an agreement by which they all 
minqmshed their rights to ex-proprietary right 
dfid which was executed more than six years 
before the transfer of proprietary rights took 
place after the confirmation of partition, held 
that px-pr,opnetary rjghiswere given up, (Shir* 


AGRA TENANCY ACT (III OF 1926) 

reff, JM) Ram Sttbhag Ram v. Ramt.akkan. 
1941 A.W.R. (Rev.) 509 Cl)=1941 E.D. 535= 

1941 O.A. (Supp.) 468 (1). 

S. 15, Proviso— .*tpt>lirabiliiy — C ondi/ions— 

Simultaneous acreemeut fo'/o7i>rd by rVr withdrazval and 
ipph cation under S. 36, I .and Revenue Act. 

The law as laid down tn the prftvi«.n to S, 15 of the 
Agra Tenancy Act onlv contemplate'; a .■'•iinuitaneous 
agreement to waive cx-proprietarv right‘d— and when 
there is such an agreement the law is satisfied ; hence a 
•ill h^eq net! t withdrawal of that and nn anpliciUinn under 
S. 36 of the 1, and Rjvenae Act cannot take? it aw*ay 
fre'tm the proviso to l5. (Ron^. fAf) ImnandaN 
MfSRA BiSnEO MISRA. 1945 B.D. 415- 1946 A. 
W.B,.(Rev.) 201. 

. 15. last Proviso and S. 3 (V\— Scope and, 

applicability — Purchaser of equity of redemption 
froyn a sir holder if can become At holder by 
redeeming mortgage. 

The purpose of the last proviso to S. 15 of the 
Agra Tenancy Act was to enable the mortgagor 
to regain sir and not to enable a third party to 
become a sir holder. The purcha*;er of the equity 
of redemption cannot become a sir holder. So S* 3 
(1) ha's no meaning with reference to the proviso 
to S, 15 of the Agra Tenancy Act beacu'-e there is 
something repugnant in the subject or context 
namely that the mortgn.gor\s succe^'^ors by pur- 
chase can never have sir rights (Po.ss, AM) 
AfTTTFR 5 >en V. Tfja, 1944 R.D 129=1944 AW.R, 
(Rev.) 66. 

S, 15 (2) — Privilege under if confined to 

vendor only— Vender resiling front surrender — 
Vendee if can enforce fulfilment of surrender. 
The pnvilege of applying for surrender is 
conferred hy S. 15 (2); Agra Tenancy Act on the 
vendor only. When his application is rejected and 
an appeal by him is requested to he also rejected 
no right is conferred on the vendee to enforce 
the fulfilment of the surrender. (Shirreff SM, 
and Saihe. J.M^ Rirktt v. Parmi^tma 5vAEan 

1942 O.WN.fB.R A 235 (2^=1942 O.A* (Supp.) 
162 (2)=1942 A.W R (Rev.) 142 (2). 

“S. 15 (2) Reguiremenisof. 

What S. 15. r2) requires is that tlie mortgage 
should not refer to w in general hnt whoHv to 
specific plots. (Harper, S.M. and Sathe, JM,) 
Ntader V. Kanhatya 1941 R.D. 257=1941 O.A 

250=1941 

A.LJ. (Supp.) 53. 

_ 'S* (S)TTOSri$t:}— Meaning oppJicaMHtf, 

The meaning of the proviso to S. 15(5) of the Agra 
Tenancy Act js that the mortgaged pmi^erfy must 
consist solely of Sir, It must be a spetige area of Sir 

where the mortgage is of lx>th .S'rV and non„>Sir plots. 
[Acton, A, M. and Rnss^ J. MJ\ lRHAN?At 5lrN0H v, 

BTh^ 39^2 W.R, (Rov.) 189 1046 

Tenancy Act (Hot 

^J~ppp7ka.l)Uity — 'Admission of fo- 
to extsUng tenancy ^ 

admitted to an already 
■Agra Tenancy Act does rnt apn'y. tSathe A id'i. 

15Ll94fE]X3&'’'> (Eeyj 
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AGRA tenancy act. (Ill OF 1926.) 

■ — S. 17 — Occupancy rights, in Plots forming 

part of statutory holding — If could he conferred. 

Where the plots form part of a statiitorv holfl- 
ing, occupanev rightc; couM not he conferred in 
respect of those nlnts. , (^hirreff, J.M.') Ph.x- 
coo Ram Uhtt Naratn Stngh. 1941 AW.R. 
(Rev.) 5«9 (2)=1941 R.D, 533=1941 O.A. 
(Supp) 543. 

—— S. l7 — Occupancy rights — Power of co- 
sharer to confer. 

A co-sharer cannot confer occupancy rights 
without the consent of the other co-sharers and a 
widow with limited rights cannot confer such ] 
rights without the consent of the reversioners or 
of the Pistrict Tndee, (Safhc, P.M.) Raoho- 
BANS KUNWAB V- M ANBAKTTA'Nr SfNGH. 1943 R. 
D. 173=1943 A.W.R. (Rev.) 91 . 

S. 1?^ — A Pplicafion uitder-— Absence of verifi- 

cationhefore Court — Effect. 

Where an application under S. 18, AgraTen- 
anev Act, is not verified before Court as required 
by that section, if it has not resulted in any 
material iniustice to the parties should he con- 
doned under S. 9P C. P. Code. (Sofhe. .fjf.) 
Mtr Tbrahtm 7>. 5^itbhan Kitan. 1942 O.A, 
(Supp ) 373 (1)=1942 A W.R. fRev.) 347 (1)= 
1942 O.W.N. (B.R.) 563=3942 R.D. 691. 

— S 18 — Application under — Tf governed hy 
S. 296. U. P. Tenancy Act. SeeV» P. Tenancy 
Act, S. 296 and Agra Tenancy Act, S. 18. 1941 
A.W.R. (Rev.) 972. 

— . — g iB^Order in proceedings under-— ‘Second 
appeal. 

Tn proceedings under S. 18 for the record of 
occunanev rights there i.s no second anpeal. 
(Safke. /.JVf.) Mtr Tbratttm v. SnmrAN Khan. 
1942 O.A.(Sunp) 373 a)=1942 A, W.R. fRev ) 
347 (1)=1942 O.W.N. (B.R.) 563=1942 R.D. 
691. 

Ss. 18 and 19 — Proceedings under-*S. 2% 

of U. P. Tenancy Act, if nnpHes to. IT. P. 
Tenancy Act, S. 296. 1941 A.W.R. (Rev.) 929. 

• S. 19 — Admission to tenancy— Acceptance 

of rent for six years. 

Where there has been an acceptance of rent for 
six years and the regular management of the 
estate is not proved, it is right to infer that the 
tenant was not holding without con.sent. (Shir- 
reff, J.M.) Kami.akar ^tNGK Thengm, 1942 
O.A.(c;upp.)44a)=1942 0.WN. (BR) 38 a) 
=1942 A.W.R, (Rev.) 44 (1 >=1942 R.D. 54 (1). 
— ; — S. 19—Statutorv tenancy — Claim as to — 
Heirs ^holding over after expiry of lease — New 
lease in favour of mother of the heirs — Validity. 

Where on the^cleath of a le.ssce his heirs conti- 
nued in possession and held over after the expirv 
of the lease and after the Tenancy Act, 1926. 
came into force and a lease %vas executed there- 
after in favour of the mother of the heirs, held 
that the heirs had acquired certain rights hy 
holding on after the expiry of their fathers lease, 
and it was not open to the zamindar to enter into 
a new contract over their heads ignoring their 
rights. (Harper. S.M.') Hpsain Ranh v. 
Nathua. 1941 RD, 262=1941 A.W.R. '(Rev.) 
346=1941 O.A, (Supp.) 260, 

Ss. 19, 40 and 4l-**8tattP( f'' tenanf—Tci- 

ant under deed pi ipr to Act of 1926, itjtiimhi 
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occtipancy rights — Acquisition of lands — Section 
applicable. Rapha Prasap Shastrt v. Dtryo- 
dhan Stngh. r ^ee Q.D. 1936-40 Vnl. T, Col. .3215.1 ' 
1941 A.W.R. rRev.) 100=1941 O.A. (Supp.) 88. 

— S. 19, Third proviso, cl. (b) — Applicability 

— Land in river bed. 

Where the land in question is situated in the 
bed of a river and the t-ent i‘? varying from year 
to year, according to the actual area cultivated 
every year the laud cannot he held to be one 
under stable cultivation and it is covered by 
r1. rh) of tbe third proviso to S. 19 of the Agra 
Tenancy .Act tinder which no statntr^ry rights 
accrue in respect of such lands. (Harper. S. M. 
nnd Safhe, I. M.) T.^KSHMT Sahat v. Baspeo 
Dttbey- 1041 A W.R. (Rev.) 504=1941 O.A. 
(Supp.) 463=1941 R.D. 581. 

S, 20 (2). Proviso 1 (b) — Scope and effect 

nf— Right of heir of statutory tenant to slump 
remission — Admission of such heir, if constitutes 
ne7V tenancy. 

Under proviso (1) ^h) to S. 20 Q) of the Agra 
Tenanev Act the zamindar i.s given a period of 
3 vears for filing a suit for ejectment agnin.st the 
heir of a statutory tenant after the period of 
5 years allowed to him under S. 20 (2) 5s over, 
Tt is after this period of 3 years is over that the 
right of t1^ zamindar to sue for the heir’s eject- 
ment is ex.tingtnshed_ and then the heir hceomes a 
statiitorv tenant in his own rights under S. 19 (h) 
of the Agra Tenancy Art and till then he i.s 
entitled to the slump remi.ssion enjoyed by the 
deceased tenant. 

Per Harper, The admis.sion to tenancy 

of the heir of a statutory tenant does not amount 
to a new contract of tenancy within the intention 
of tlie revis’on scheme. (Harper. S.M.and Safhe, 
T.M.) Taist RAMTf. T.akshmt Shankar, 1941 
R.D. 584 -1941 O A. (Supp ) 575 (2). 

S. 20, Proviso (h)—ApplicahiHty—Eject'» 

ment proceeding.^ not legal. 

The reference to eiectment proceedings in pro- 
viso (h) of S. 20, Agra Tenancy Act, refers to 
legal proceedings and legal efectment Where 
there is no IcgaJ proceeding and no legal eiect- 
ment, the proviso (h) to 20 has no applica- 
tion. (Harper. S.M. and Shirr eff. Dnp- 

HArrf, PiNPESHARr. 1041 A.W.R. (Rev.) 1093= 
1941 O.A, (Supp.) 886. 

S. t2 --Permanent lessee of fixed-rate 

tenancy— Rights. 

A permanent 1ea.se purporting to transfer all 
the rights of a fixed-rnte tenant, including the 
right to eject the sitting tenants is quite valid. 
And the lessee can exercise all the rights inclu- 
ding the right to eject the sub-ten-mts, (Shirreff^ 
\LM) Pamphtt Rat v km\n Am Kwan. 
1941 A.W,R. (Rev.) 834 fl)=1941 R.D. 757= 

1 1941 O.A, (Supp.) 739 (1). 

j ""-Ss, 23 (1) and 34 (1) — Sate of gfo%>e ex- 
proprieiary tenant — Validity. 

Under the law as it stood prior to the U. F. 
Tenancy Art of 1939, ex-proprietary rlght.s did 
arise in sir land even though it was occupied fey a 
grove. When there is a sat'^ < f grove by an bc- 
proprietarv tenant it is void imder 5. 34 (I) pf 
the Agra Tenancy Act. (Sathe, S. lid.f 
■ pRAPAPfAlCAn rBAltAN, 1942 
?U37 i( 1)«1942:A*.W.R. (Rev.) ^ 
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^Ss. 23 (2) (b) and 44— Co-tenant admitted 

by widow, life tenant — Status after widow’s 
death. 

Where a person is admitted as co-tenant by the 
widow in possession as a life tenant, he can only 
acquire the rights of a co-tenant during her life- 
time. and after her death he becomes a tres- 
passer. (Saihe, J. M.) Tdris v, Maula Baksh. 
1941 A.W.R. (Rev.) 809=1941 R.D. 735=1941 
O.A. (Supp ) 720. 


— " — Ss. 23 (2) (b) and 44 — Tenant with life 
interest admitting co-tenant — Status of stick co- 
tenant— Death of life tenant— Co~ tenant’ s liability 
to ejectment. 

Where a stranger is admitted as a partner in an 
existing holding the rights of the tenant cannot 
be thereby enhanced in any way. Therefore 
when a widow with a life interest only in a hold- 
ing admits a co-tenant with the consent of the 
landholder, she does so only for the duration of 
her own tenancy rights (ie.) for her lifetime 
or up to the date of her remarriage. She could 
not transfer one iota more than the interest she 
herself held. On the termination of her tenancy 
rights by death, the new comer cannot assert any 
rights of his own as he came in the holding only 
as a partner or co-tenant of the existing tenant 
and not on account of his admission as a tenant in 
his own right and hence he can be ejected as a 
trespasser. {Harper, SM, and Sathe JM.) Laxmi 
Chakd w. Jhandu. 1941 O.A. (Supp.)- 95=1941 
A,WR. (Rev.) 107=1941. R.D. 33. 


S. 23 (2) (b). Proviso-— Recognition con- 
templated by — Admission of consent to transfer 
by lambardar— If amounts to recognition. See 
U- P. Tenancy Act. S. 33 (2) (r) and Agra Ten- 
ancy Act, S.23 {2)\h) Proviso. 1941 R.O. 286. 

S. 23 (2) (b), Proviso— and object of 

The proviso to S. 23 (2) (b) of the Agra 
Tenancy Act (corresponding to S. 33 (2) (c) of 
the U. P. Tenancy Act) explains what is meant 
by a co-tenant in connection with the clause 
which renders it legal for a tenant to release or 
transfer his interest in favour of a co-tenant. It 
was probably intended to cover all legal aspects 
of co-tenancy but it is not quite exhaustive as a 
definition, for cases may arise in which a person 
becomes a co-tenant by estoppel. (Shirreff, SM ) 
Lachhmi Naratn V. Ram Dei. 1942 OWN 
(B.R.) 315=1942 R.D. 404=1942 A.W.R. (Rev.) 
276 (1)=1942 O.A. (Supp.) 302 (1). / 

S. 24— Chela— of agricultural holding 

ronferrmg heritable rights— Representative of 
lessor, if can question chela's right to succession. 

With or without a will a chela is not an heir to 
an agricultural holding under the Agra Tenancy 
Act. But ^ where a lease purports to confer 
heritable rights, the lessor's representative is 
estopped from denying that a chela who succeeds 
as the heir to the deceased lessee, is a tenant in 
succession to the deceased lessee. This does not 
cqnfiict the principle that estoppel cannot 
operait^ against law for there is no express provi- 
smn of law that a person who is not an heir under 
the Agra Tenancy Act but whom the landholder 
agrees to treat as an heir and admit to the ten- 
^ncy, can be ejected as a non-occupancy tenant. 
iShtrreff, J,M.) Bhairo Kumar Prasad v 
Maakanbe Gtr. 1941 A.W.R. (Rev.) 811=1941 
O.A. (StippO 748=1941 K D. 891. ^ 


AGRA TENANCY ACT, (III OF 1926), 

S. 24 — Chela — Right to succeed guru under 

S.24—If can also claim by blood relationship, 

A chela is not entitled to succeed his guru 
under S. 24 of the Agra Tenancy Act. But there 
is nothing to prevent him from claiming by rea- 
son of blood relationship. (Sathe, /. M.) Gur- 
charan Prasad 7'. Bikrama Ram Sant. 1942 
A.WR. (Rev.) 122 (2') = 1942 R D. 255=1942 
O.W.N, (B.R.) 189=1942 O.A (Supp.) 139 (2), 

S. 24— Co-sharing— Clear Proof of— Neces- 
sity. 

Where a person claims to succeed to an occu- 
pancy holding on the ground that he is the nearest 
co-sharing collateral, there must be clear proof 
of the fact of co-sharing. Where the proof con- 
sisted of the statements of three witnesses who 
merely stated in general terms that the cultiva- 
tion was joint, it is not sufficient to prove co- 
sharing. (Harper, S. M. and Sathe, J. M,) 
ShiamLal V. JuMMAN. 1940 R.D, 600=1941 
A.W.R. (Rev.) 91=1941 O.A. (Supp.) 79. 

S. 24— Co- sharing— Evidence of. 

Where during the minority of a tenant his 
uncle who was also his nearest collateral mana- 
ges the holding, pays rent to the zamindar 
directly and shares the balance of profits with 
the minor, on the death of such a tenant, the 
uncle does not become a trespasser but is the 
nearest co-sharing collateral of the deceased 
tenant entitled to succeed him. (Harper, S,M.) 
Ranjit Singh v, Munna Khan. 1940 R D, 607 
(2)=1941 A.W.R. (Rev.) 93 (2)=1941 O.A. 
(Supp) 81 (2). 

S,24—Co-shari'H e-’ExhUwe or oihsr 7 mse, if a 

pure question of law — Onus — What would constiinU s<r- 
sharing. 

A question whether co-sharing in cultivation is 
established or not is not solely a question of law. It 
raises both a question of fact and a qut^stion of law, 
whether the facts found constitute co-sharlng in law and 
the onus is on those who rely on it. Co sharing m not 
established by vague .statements of witnesses that the 
person concerned lived and shared in cultivation with 
the tenant. There must be evidence of definite acts 
ronstituting co-sharing. (Di&le, S, M.) ShaMRatHI 
Kunwarix'. Abhairaj. 1946 E.D. 267«1946 A. 
W.R. (Rev.) 139. ® 


- -^,24— Co -sharing in cultivation by collate- 
ral— Absence of Pooling of resources— When and 
wJun not countable against claim to succession, 

proof of pooling of resources 
with the deceased by the co-sharer claiming to 
succeed though may not be counted against him if 
as a matter of fact he had no agricultural resour- 
ces of his own which he could have pooled, would 
succeeding where it is shown 
It® -.I? '■esources and did not pool 

of the deceased. (S'aihe, J.M ) 
w.RamKishan Mau 1842 
p (® ®')307=194aiR.D, 396=1942 A.W. 
R. (Rev.) 262 (1)=1942 O.A. (Supp.) 288 (1). 

— “w* dKtttstk 

culhvahon—Su^ciencf, 

livW Concerned have been 

deceased tenant as a member of a 
^ puld be no separate resources 

J®’*'* cultivation 
mUwt he held to fall withm the category of co- 
sharing according to lavi (sX, ).M) 

\lBptITI NaSAIM SlNCp V, CHEAJKtIRI SlKCB 
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1942 O.WN. (B.R. 155=1942 O A. (Supp.) 
125=1942 R.D. 221=1942 A.W.R. (Rev.) 108. 

'S..24 — Co- sharing— One of the holdings in pos- 
session of third pxriy in Hen of interest — Joint holding 
in respect of others — Presumption of co-sharittgy if caji 
arise. 

Where a holding is in the possession of a third 
party in lieu of interest, a claimant, cannot suc- 
ceed to it on the basis of co-sharing. Co-sharing 
in cultivation might be presumed from the fact 
of the last owner living jointly with the clai- 
mant and cultivating other holdings also jointly 
with him. But where co-sharing was physically 
impossible owing to the mortgage no such pre- 
sumption can he drawn, {’^hirreff SM. and S'aiJie 
J.M.) Chunni T.al v. Santu Chamak. 1942 
R.D. 717=1942 O.A. (Supp.) 403=1942 O.W. 
N. (B.R.) 589=1942 A.W.R, (Rev.) 377. 

" — — -S. 24 — Co-sharing— Pooling of resources— 

Limits to the rule. 

Pooling of resources is one of the (Titeria and 
not the sole criterion which goes to_ prove 
whether a person had co-shared in cultivation 
or not. Where therefore a claimant had no 
resources of his own which he could pool with 
those of the deceased but still actively took part 
in the cultivation of the latter's holding in all 
other respects he could not be held not to have 
co-shared simply because he had no agricultural 
stock or implements which he could pool with 
those of the deceased. {Sathe, JMf) Bhagwati 
Prasad Stngh z/. Sheo Shankar. 1941 A.W.R. 
(Rev.) 509 (2)=1941 R.D. 481=1941 O.A. 

(Supp.) 468 (2), 

“S. 24 — Co ‘Sharing — Pooling of resources — 

Necessity. 

Pooling of resources where there are ^ any 
resources to be pooled is an es.sential condition 
for proving co-sbaring. {Sathe. A. M,) Nanak 
Chanp - y. Mohan Singh. 1941 A.W.R. (Rev.') 
1128 (2)=1941 O.A. (Supp.) 909 (2). 

- S. 2^— Co-shoring — Presumption — Parts to or 

provid. 

No co-sharing in the legal sen.se can be pre- 
sumed in the case of a collateral having agricul- 
tural stock of his own unless there is evidence to 
show that hi.s stock was pooled with that of the 
deceased in the cultivation of the plot in tiue.stion 
(Sathe. S.M.) Nanak Cuanp v. Cuiranh. 

1943 A.W.R. (Rev.) 332 (1)=1^43 R.D. 560: 

S. 24— Cihsharing — - Pecfui sites — /Existence of 

agricultural resources — IJecessity of projiug pooling. 

Where a collateral has agricultural resources 
of his own it must be shown that they were 
pooled with the resources of the deceased before 


AGRA TENANCY ACT . (Ill OF 1926). 

1942 0.W.N. (B.R.) 308=1942 O.A. (Supp.y 
208=1942 R.D. 397. 

S. 24 —‘Lfeir not succeeding under — Liability 

for arrears of rent owed by deceased — Enforceability of 
decree. 

The heir of a deceased tenant is liable for 
arrears of rent c'ved by the latter even if the 
former did not succeed to the holding under S. 
24 of the .A,gra Tenancy Act. Any decree that 
mav be obtained will be executable under S 52, 
C. P. Code. (Shirreff, J. M. and Sathe, M.) 
Duni Chant) IVIaosoodt. 1942 O.W.N. (B R.) 
20 (1)=1942 O A. (Supp.) 17 (1)=1942 A.W. 

, R. (Rev.) 17 (1) = 1942 R D. 36 (1). 

1 Ss. 24 and 26 — Succession on death of widcrw 

' (ff statHio>-y tenani — R: gh{< of brothers of statutory 
1 tenant- ~ Preferential claim on basis of co- tenancy — If 
1 ran arise. 

1 W’here there are four brothers of a statutory 
tenant surviving On the death of the widow, even 
if three of them are found t(') liave lived separate 
frotn the statutory tenant and only one remained 
joint with i<im, .succes.siou i*^ governed strictly 
by S. 24 of tlie Agra Tenanej' Act winch gives all 
brot he.rs an e(iual right. S 26 specifically ex- 
I eludes any claim on the Ijiisis of co-tenancy 
except when tlu‘re is no other ludr under S. 24. 
{Harper, S.M. and Shlrreff, J.M.) iniDiiAr v, 
niNitKSHui. 1941 O.A. (Supp.) 886=1941 A.W. 
R. (Rev.>1093. 

S. ‘24, Class (vii) — A^’earest cid lateral — 

I Crucial point of time. 

Under S. 24, Clas.s (vii), Agra Tenancy Act,, 
the rights of the collaterals arises for the first 
time when the wddow die.s or remarries. When 
succession opens in such a case, the question to 
be examined is whether the ckunianl is at that 
time the nearest of all the surviving collateral 
i male relatives of the deceased male tenant and 
' whether he had co-.shared in the cultivation of 
' the holding at the time of tlie death of the 
deceased mrde tenant. {Harper, ^,M , and Sathe. 
•J.M) SiARAM V. fb\!.5iKt). 1941 R D. 233=1941 
0,A. (Supp.) 205»::1941 A.W.R, (Rev.) 256=: 
1941 AX.J, (Supp.) 58. 

— S. 24— tPidiUo of OiCuptiney tenaf.i — Re^mar- 

riage of— Rights of suctesston under S, 24— If affected 
fy any reeoptition by t he t tmfn hu. 

On re-marriage the t<-nancy rights of the 
, widow of an occupumey^ tenant terminate and no 
recognition by the* i^amindar can overrule any 
rights of succe.ssiois acquired under S. 24 of the 
Agra Tenancy Act, (Harper, S. M, and Sathe, 
J.M) CiHUNNi Tamna. 1940 R.D. 624=1941 
A.W.R. (Rev ) 429=1941 R.D. 663 (2). 


It can be held that there was legal co-sharing, Ss. 24 and 35 (1) (a) Widow of oceu* 

(Shirreff, S.M, and Sathe, J M,) iNtiHAjrr Singh pancy lenani— Re-mandagc—Tcrminatc.s her 
V. Bipat. 1942 A.W R. (Rov.) 123=1942 R D. rights, San(:ua.m 7). K!'SH(n)A>. f.w 0,1). 1936 
257=1942 O.W.N. (B.R) 191=1942 O.A. -*40 Vol 1. Col. 32I6|. 1941 ALJ, (Supp) 

(SuppA 140. 12=1941 R.D. 118. 

'Ss. 24 and 25 — Covenants— Relation between— — S. 25 and U, P. Tenancy Act (1939), Ss, 

Succession on the death 0 / one— ‘Law appluable. 36 and 37 — Scope and applkability of S. 2^— Hindu 

Co-tenants in a holding are tenants in comoii , daughter hm in g life interest in occupancy holding— 

and not joint tenants and when one of ^such co- Succession an her death when Tenancy Act of 1926 was 

tenants dies, succession is go veined by Ss. 24 and m force, 

25 of the Agra Tenancy Act and the correspond- The two sub-clauses to S. 25 of the Agra 
ing sections in the new Act. A joint hcldirg does Tenancy Act governed all cases of female 

not go to the survivors only by the right ci tenants: one clause governed those with 

survivorship. (ShifrtfffSM.ondSaihe.JM) i absolute right and the other clause governed 
Facbxbir t'. L/jiHi, 1942 A.W, R (Rev ) 188= ; those ’v\ith a Hpiitjd right Females pi 
Q,D»*^ • 
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medan families hqviner absolute estates would 
come under S. 25 (2) and their inheritanee 
would descend to the'r sons. Females of Hindu 
families having only life interests would come 
under S. 25 O) and their snece^sion would go to 
the heirs of the last male tenants. Hence, where 
on the death of a Hindu oceiipancv tenant, his 
daughter inherits the holding un^^er the Rent 
Act of 18*^1 and d'ps at a time when the Agra 
Tenancy Act of 1926 was in force, her son could 
succeed to the holding only if he proved co-shar- 
ing with the last male tenant. (T-larpf'r ^.M ^ 
Mange v. Mant 1941 R D. 163“1941 O.W.N, 
469=1941 A.W.R, (Rev.) 342=1941 O.A. 
(Supp.) 256. 

S. 25 — Widow inh^ritins^ r^nmrryin^ 

-^Effect — Right of sons by second marriage io inherit 
the holding. 

Where a widow inheriting a holding remarries, 
her rights are antomafierdiv extingiii^jhed from 
the date of remarriage. But if she i.s allowed to 
cultivate the holding as before she acquires 
fresh rights in her own right, if the zamindar 
knew of the remarriage and her sons by the 
second marriage are entitled to inherit those 
rights under 25 (2) of the Agra Tenancy Art. 
(Ehirreff. S.,M. ^afhe, JM) Harnatfi 
Sunder Rtbt. 1942 R.D. 732=1942 A.WR. 
(Rev.) 398=1942 O.A. (Supp.) 424=1942 
O.W.N. (B R.) 604. ^ 

S 25 (1) and (2"! — Ahir widoiv 'inheriting 

holding and re-marrying when Act X hi of 1881 was 
in force — Law go7>erning succession on her death after 
Tenancy Act of 1926 . 

Where a widow of the caste of Ahirs, in which 
remarriage is permitted by custom, inherits a 
holding from her husband and re-marrles when 
Act XTT of 1881 was in force and remains in 
possession till her death after Agra Tenancy 
Act of 1926 had come into force, succession to 
the holding would he governed by S, 25 (1) and 
not by S. 2.5 (2) of the Agra Tenancy Act. 
(Scathe, JM,) Raghunath Stngh v, ShtamLal. 
1942 A.W.R. (Rev ) 500=1942 O.A. (Supp.) 
526=1942 O.W.N. (B.R.) 752. 

- ‘S. 25 (2) — Abplicahilitv — Death of wido-w 

whose name was entered by *way of consolation — Eifect. 

Where a wiHow who accordingto the personal 
law is not an heir to her hushanc! in the presence 
of sons, happens to be only a sleeping partner in 
the holding and whose name is entered by wav of 
consolation dies, succession is not governed bv 
S.25 (2) of the Agra Tenancy Act. On her death 
her name should he expunged and no rights can 
pass to her daughter’s sons, from her. {Sathe, 
AM-) ChattRamz;. Jaswant Stngh. 1941 O^A. 
(Snpp.) 739 (2)=1941 A.W.R. (Rev.) 834 
(2) =1941 R.D. 896. 

'*■ 'Ss. 25 (2) (b) and ^^--“Succession to oceu-' 

pancy holding-^^Husbrnd if can succeed to wife suc- 
ceeding her father prior to 1901, 

Where a daughter succeeds her father’s rights 
as a co-tenant in an occupancy holding prior tq 
1901, it is under the personal law and her right 
is only to a limited estate and it ceases on her 
death* Hence though she might die after 1926 
the position would not be changed and her interest 
would pass by survivorship to the other co-tenants 
under S*26, Agra Tenancy Act and her husband 
ttmiot inherit it under S. 25 (2) (b) (SMrreff, 

SM^i^ndSaiheJM,) Sxjrajbhan v. Jagannath 


AGRA tenancy ACT, (III OF 1926). 

1942 RT). 366=1942 O.A. (Supp) I7l (2)= 
1942 O.V/.N. (B.R.) 277=1942 A.WR (Rev.) 
151 (2). 

S. 26 — Acquisition of bidding, if for joint 

family — Onus — Evidence of payment of rent and fosses- 
Aon of part of land — X^alne. 

The tnirden of proving that n hfdding has been 
acqfiired for the whole joint fsnitlv hes under S. 
26. Agra Tenancy Act, on the party which asserts 
jointness and not on the party in whose name 
alone the holding is «hown in the nnpers. Mere 
possc.ssion of the land in dispute and payment of 
rent direct to zamindar do not constiftite 
conclusive evidence that the holding is joint, 
(SMrreff, JM. and Eafhr. AM) Nawaia v. 
Kewat.. 1941 R.D. 1125=1941 O.A. (Supp.) 
931=1941 A.W.R. (Rev) 1162. 

S . 26 — Co-dfaritig — Re<pd 

A hov of 12 or 13 3 fears reading in a school is 
not likely to he of nnv material assistance in agri- 
cultural operations and hence he is incapable of 
co-sharing in cultivation. The, requisite as t<» pool- 
ing of resources is necessnrv The removal of 
the condition as to co-sharing in the new Act is 
no ground for giving reprospective effect to that 
view when that Act itself does pot authorise 
(hat. (HnrPcr, fi.M. aiul Sathe JM) Buota 
Stngh v. Tagpis;!? Naratn Singti. 194 1 A W.R, 
(Rev ) 269=1941 O A. (Supp.) 218=1941 R.D. 
290=1941 A.L. J. (Supp.) 65. 

— S. Z2 —Effect of surrender on suh tenancy— 
Ri aht<! of new lessee. 

When a tenant^ in chief surrenders with the 
termination of his rights, the rights of the sub- 
tenant terminate under S. 32 of tbc Agra Tenancy 
Act. The new lessee becomes the landholder so 
far as the actual cultivation is concerned and is 
thus entitled to exercise his option as to whether 
the interest of the suh-tenant .should he maintain* 
ed or not. Tf he decides that he sliould tiot be 
maintained the former stjh-tcnant heromes a 
trespasser. PTis status remains the same irrespec- 
tive of whether the lease conferred on the new 
lessee the rights of a non-occupanev tenant or any 
superior tenancy rights, (TJarpor. SMS 
Mangrtt 7'. Sahdet. 1942 O.A. (Supp.) 206=1942 
A.W,R (Rev) 186=1942 O.W.N. (BR.) 539. 

'A ' fl*)’ 'Pvo'Vl^oSnb-trnant nlltnocii to 

continue after exfjnguishment of interest of tenmt in 
chief — Effect . 

According to the proviso to sub-sec. (1) to S. 32 
of tbe Agra Tenancy Act when the interests of 
the tenant in chief is extinguished and the land- 
lord allows the Suh-tenant to continue then all 
covenants previously binding and enforceable as 
between the tenant and sub-tenant thereupon 
become binding and enforceable as between the 
landholder and sub-tenant. His liability to pav the 
same rent which he wa.s paying continues, 
reff^ S.M, and Safhe^ JM.) Khuskivat.t tg 
Muhema^ 1942 O.A. (Supp.) 35=1942 A.wi: 
(Rev.) 35=1942 O.W.N. (B.R.) 45=1942 R.D. 

— 32 (3y—Surrrtnier of chief tmanev—Sui- 

sistence of subtenancy — Incase of tenancy in chief— If 
canhi made only after expiry of suhAenaney. 

m tbc tenant 

I possession of a sub-tenant 

' retain possession of it, it is uppecefsary 

to;, the zamindar tp wait until, the sub-tenanrr 
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rights of the suh-teriant expire before leasing out 
the tenancy in chief. (Shirreff. J M. and Safhe, 
Katlan?/. Thandoo, "1941 O.A. (^pp.) 
955 (2) =1941 A W.R. (Rev.) 1207. 

S. 35 (f) — Dispos<tession of ex-proPrie1ary 

tenant hy a co-sharer — Extinguishment of rights 
— Period. 

Where one of the co-sharers di'^possesses an 
ex-proprietary tenant and is in possession from 
1342-F., it is not enough to extinguish the ex- 
proprietary rights of the tenant vho has a period 
of 12 years within \\hich to sue for the eiect- 
ment of the co-sharer and he is hence entitled to 
have his name retained as an ex-proprietarv 
tenant in the Ichatauni. (Shtrreff, S M. and 
Safhe, T M.) Mfwa Ram 7'. Dttfoa 'Da'^. 1942 
O.WN. (B.R > 691=1942 O.A. (Supp.l 483. 

S. 35 (1) (f) — Extinguishment of rights 

under —Onus. 

To establish a case of an extinguishment of 
tenant's rights under S. 35 (1) tf) of the Agra 
Tenancy Act, it is for the plaintiff to show that 
the defendant has been out of possession for so 
long that he hac locf his rights under the serfioTi. 
(Sathe.A M) Satik 7' IMatttt T.al. 1041 AW. 
R fRev^ 923 f2)=1941 O A, (Supp.) 797 (2)= 
1941 K D. 814. 

S. 36 and U P. Tenancy Act (1939) S 46— 

Tenant with non-ocrupancv riahts — Acquisition of 
mortgagee rights — Termination of mortgage — 
Status of tenant 

Where the question was whether a tenant with 
non-occupancy rights under the Act of '1901 
whose rights terminated hy the acquisition of 
mortgagee rights hecam<=» a trespasser when the 
mortgage terminated, heldi 

Per Harper^ S. M. — Timt the tenants' rights 
w'ere in abeyance and under tlie now Art he be- 
came a tenant again hut with statutory rights. 

Per Shlrreff, J. ilf,— That the mortgage must 
be regarded as terminating the tenancy which 
existed merciv as a tennncA' from v<‘nr to year, 
(Harper, S. M. and Shirr eff, J. M.) Tacdt«h 
Napatn Sfwak Panufy 7'. Kai.t rTrAUA>r -‘am. 
1941 Rtl 665=1941 O.A. (Supp.) 613=1941 A. 
W.R. (Rev ) 673. 

S. 37--Dmsion of holding — Plea of u prior 

division of certain plots and Prayer for iJwir 
exclusion— Procedure to he followed. 

When the representatives of one of the two 
tenants having ocettpancy rights in a holding sue 
for equal division but the other tenant pleads a 
prior division of certain plots and claims ex- 
clusive tenancy therein and equal division in the 
rest, ^ to allow such a claim would make the 
division unequal and hence the whole hokl’ng 
should he divided lialf and half. ( Shirreff, J.M ) 
Tamrshar Ahir V. F.al Bfhabt Anra. 1941 
A.W.R (Rev.) 568=1941 O A. (S^upp.) 499. 

Ss 37 and AA*--PartHion decree under 

S, 37— Effect on rights of parties in divided shares 
— Decree Jf capable of execution— Party in pos- 
session of the share of another after decree—!/ 
can he ejected under S. 44 — Proper remedy. 

The rights of the respective parties of a case 
Under S. 37 of the Agra Tenancy Act do not cease 
in the divided shares until actual separation 
takes place on the spot in pursuance of the decree 
whether through Court or hy private arrange- 
ment Thcreforff if the parties do not .obtain 
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separate possession in accordance with^ the 
decree by "mutual arrangement, the aggrieved 
party can and should lake out execution 
proceedings to have the S. 37 decree 
executed through Court. Until the parties 
obtain separate possession cither by mutual 
arrangement or through Court in pur- 
'luance of a decree under S. 37, the rights of 
both the parties in the whole holding continue 
unaffected and till ihr n they cannot be deemed to 
be trespassers in respect of plots in their posses- 
sion, though it mieht belong to the share of 
another under the decree, end aTainst such per- 
sons a suit under S. 44 of the Tenanev Act does 
not lie. The only remedy open to a person who 
cannot lake out execution of a decree under 

S. 37, owing^ to limitation is to have his share 
partitioned under S 40 of the U. P. Tenancy Act, 
corresponding to S, 37 of the old Act, as the 
cau'>'c of action under that cerfion is a continuing 
one. (Harper, ^ Hf. n^ul Snfhe. J M) Jfot 7/. 
PnACFiTT, 1941 R. D 37—1941 A.W.R. (Rev.)' 
160=1941 O A /Supp.) 112^ 

S. 37 — Private partition — ?iuh«cnuent suit 

for divicion of hohlinev — All hnlditurs, if should 
he inchKlcd. See IT. P. 't'p>jAxrY Act. 40 and 
Aura Tfnancv Arr. ^ .37 1941 R B 501 (2). 

^8,37 and Sch TV. Grimp B Serial No. 1 — 

^uit for of qroves forming tenants* hold- 

ings on which rent is not assessed — Maintain- 
ability. 

Though rent has not been assessed on groves 
forming tenant, s. holdings a .suit for their divi- 
sion would lie under .F. 37, Agra Tenancy Act. 
Tt is true that in ^^ch TV, Group B, .Serial No.^1 
the court-fee which has got to be paid in a .suit 
uuder S 37 has a reference to the rent payable 
^ on ihv holding hut that does not mean that a 
holding on xvliirh no rent lias been as'^cssed and 
whieh is hHa lagani cannot be mat ter of partition 
under ^ 37 Tf only refers to the {laMnent of 
nourt* fe(‘ and does nf)t in any xvav exchide any 
, tmopertv from tiu* or^eratiou of S. 37 which 

■ otherwise comes within tlie express words of 
.S. 37 simply hccniuT mi lamt in fact has been 
n<;sessrd. '(Ihifpai a*^d '^gar.H) Pam Sttnpfu 7A 

T. au MoHAMAf AP. 1943 AUW, 153. 

; , 3 . 37 -«. 5 f/j 7 under— Prior private partition 

, -Effect of. 

There is nothing in law again.st joinf holders 
of a tenancy effecting a tifivate partition, but 
only if must he satisfactorily proved. Tf agree- 
uunt to divide the holditig is dear and definite 
and is intendf^d to provide a permanent division 
‘ and lias bi*on a(‘f|umsred tp Iw the l^.tlnindar, it 
cannot he c!m11eng(nl afterwarefs, (Harper, S M. 
i and Shirreff, J V.),11w.arka v. Vanohak, 1941 

■ A.W.R. (Rev.) 500=194rR.D, 524=1941 O.A. 
' (Supp ) 459. 

' Ss. 37 and 121 — Suii utfder S. 37 — Division 

I —Rif^hfs of parties'— One of (he parties admitting 
i co-fenant 7 nlh consent of Zemindar - Right of thi 
; other to sue under S. 121. 

i Where one of two co-tenants brings a suit 
under S. 37 of the Agra Tenancy Act for division 
of the holding and the holding h divided btil 
w'itbout the consent of the zamindar the rcsponsi** 
bility for tbe rent of whole of theJ(ioldifi|^ 
r< mains Joint and the rights of both pj^rties con* 
tinue in both portions of the bolding' 

'the division. Hence, 
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admits another as his co-tenant with the consent 
of the zamindar, the other has every right to 
sue under S. 121 for the declaration of his rights 
as the act of the other admitting a new co-tenant 
affects his rights. (Safhe, /. M^ PatsT Kunwatu 
V. Baljor Tew art. 1941 B.D 66=1941 A.W.R. 
(Rev.) 248=1941 O.A. (Supp.) 197. 

•—3.37. Proviso — Formal division of holding — 
Landholder being some of the co'ttnauts — Necessity for 
agreement in writing. 

There could have been no final division of a holding 
between co-tenants when Act III of 1926 was in force 
unless the landholder had agreed thereto in writing as 
required by S. 37 of that Act. Though the lancllord , 
might have been some of the co-tenants, nonetheless j 
the proviso required the agreement to be in writing. 
{Sathe, S.M. and Dihle, /.M.) JUGAL KiRHORE RaI 
Bansi Kohar. 1945 A.W.B. (Rev.) 64 = 1945 R. | 
D. 104. I 

S.^ 40 — Acquisition for fanning on im- ; 

proved Imes — Absence of land to be given in i 
exchange — Money compensation— When justified. | 
Where in the case of an acquisition of land for | 
purposes of better farming, it is found that there J 
IS no land in the same village to be given in j 
exchange and the applicant holds joint i'tV and ! 
khudkasht in a neighbouring village with another ' 
who could not be legally compelled to part with , 
his share in any of the joint sir or khudkasht, and j 
where the tenants are not resident in fnt village i 
in suit and will retain a considerable amount of i 
cultivated land in the village in suit as vvell^as in 
the neighbouring village in which they reside, the ; 
acquisition of their land on cash compensation is 1 
not unreasonable. (Shirreff, J. M.) Rijai Baha- | 
DUR Singh v. Islam Ahmad. 1941 O.A, (Supp.) 
605 (2)=:1941 R. D. 660=1941 A, W. R. (Rev.) 
665. 

— S.41 and U.P. Tenancy Act (1939), S. 54 
— Refusal to acquire — Proper reason— Reason- 
ableness of the application— Test. 

The^ reasonableness of the application for 
acquisition has to be judged from the grounds on 
which the zamindar desires the acquisition of the 
land in question and not from the consequences 
which the acquisition will entail to the tenant, j 
such as his being left with very little other land 
for his maintenance which is not a ground for ' 
refusal to acquire under S. 41 of the Act. I 
(Harper, S. M. and Sathe, J. M.) Umakant 1 
Pande V. Kaindhatya Lac. 1942 O.A. (Supp ) ' 
226 (2)=1942 O.W.N. (B.R.) 522=1942 A.W.P;^, i 
(Rev.) 200 (2). 

S. 41.(1) (e) and U.P. Tenancy Act 

(1939). S. 54 — Construction-^ Acquisition for 
building houses to he let within Municipal limits ' 
— /f can he made. ' 

The phrase ‘ necessary for the management or 
development of the estate ’ occurring in S. 41 (1) 
(e) of the Agra Tenancy Act does not qualify the 
words ‘building houses' occurring in the begin- 
ning of that sub-clause and hence land can be 
acquired for building houses within Municipal 
limits even if those houses are meant for Ijeing 
let out or for personal occupation. (Harper, S. 
M, and Sathe, J.M.) Umakant Pande v, Kandh- 
ArsTA Lal. 1942 O.A. (Supp ) 226 (2) =1942 O 
W.N.F(B.R.) 522=1942 A.W.R. (Rev.) 200 (2), 

> 78.^ 4 (1) (t)— Construction— Purpose of 

acaumtwn. 
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The qualification of sub. Cl. (c) to Cl. (1) of 
S. 41 of the Agra Tenancy Act to the effect that 
the purpose iinist be for the management or 
development of the estate does not apply to the 
term ‘houses’ in that sub-section for if it did 
there would be no need to repeat the words 
‘other buildings.' (Harper, S.M, and Sathe, J.M.) 
AIohan T,al re Man(;at. 1942 O A. (Supp.) 226 
('1)=1942 AW.R. (Rev.) 200 (1)=1942 

O.W.N. (B.R,) 521. 

S, 44 and U. P. Tenancy Act. S. ISO—* 

Damages on dectment — Necessity --Limit to the 
discretion of Court. 

According to S. 44 of the Agra Tenancy Act. 
the trespasser shall be liable to pay (laniages and 
discretion is given to the Court to decree tfiose 
damages up to four times the annual rental, 
Hence normally some damages sliould 1 k‘ allot- 
ted, but the amount only is left to the discretion 
to the Court. (Harper. S.M. and Sathe, J.M.) 
PiKTin Stngu IK Mahan Lai., 1941 R.D. 170= 
1941 O.W.N. 508=1941 A.W.R. (Rev.) 340= 

1941 O A. (Supp ) 254. 

S. 44 and U. P. Tenancy Act, S. 180— 

Damage.s' on ejectment — Nece.vHiy. 

Per Harper, S.M, — S. 44 of the Agra Tenancy 
Act .says that the trespasser shall be liable to 
pay damages. The amount i.s at the discretion of 
the Court. 

Per Sathe, J.M. — Tt is not mandatory under S. 
44 of the Tenancy Act to award damages in 
every case wdiere ejectment i.s decreed. It would 
he wrong however to refuse damages for 
inadequate or no reasons. For» in that case a 
subsequent suit for damages on the part of the 
plaintiff is barred. (Harper, S.M. and Sathe. 
J.M.) Shkr Singh %>. Mahf.ndra Pkatap. 1941 
R D. 177=1941 A.W.R. (Rev.) 341=1941 O.A. 
(Supp.) 255. 

~S. 44--7)a/e of trespass — 'FenanDtn- chief 

acquiescing in the possession and later treating it 
as trespass. 

Where a tenant-in-chief acquiesce.s in tlie pos- 
se.ssion of another for some time and then treats 
him as^ trespasser, it cannot be said as a general 
proposition that the other person becomes a 
trespasser from the time the tenant-in-chie£ 
treats him as trespasser. .V.ilf.) Sum- 

mer V. Ram Prasad. 1942 A.W.R. (Rev.) 124= 

1942 OA. (Supp) 141=1942 O W.N. (B.R.) 
222 = 1942 R.D. 288. 

S. Decree under— Mature of— Limita- 
tion applicable. 

A decree under S. 44 of the Agra Tenancy Act 
is not a money decree and the limitation for 
such a decr^ is therefore one year under serial 
5 of group F of the 4th Schedule of the Agra 
Tenancy Act. (Shirreff, S.M. md Sathe, J.M) 
Ram Lal Singh v. Moazzam Au. 1942 O.A. 
(Supp.) 170=1942 R.D. 391=1942 O.W.N. 
(B.R.J 302=1942 A.W*R. (Rev.) 150. 

S. 44 — Fjectment and immediate reinstate- 
ment— If effects a break in the tenancy— Tenant t 
tf a trespasser. 

. Where a tenant is ejected but is reinstated 

immediately thereafter, the ejectment does not 
constitute a break in his tenancy and his posses- 
sion docs not become that of a trespasser. 

1941 O.W N 255=1941 R D. 86-1941 A.W.R. 
(Rev.) 266=1941 0-A. (Supp.) 215, 
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-"*Ss. 44 and 99 ~~LLjectnient of tenant by one 
of the la liholdcrs — Proper remedy of ejected 
tenant. 

Even if otie oC the landiialders ejects a tenant 
the remedy of the latter would be to sue under 
S. 99 of the Agra Tenancy Act and not under S. 

Sachan- Sinuh. 

1943 A.L.W. 283. 

S. A:^—Lambanlar's right to eject co- 

shirer— 'Terms of wajib-iiTarD, if can affect. 

The tcrins of a w ijib-iil-arz cannot prevail 
against the common and statutory right of the 
lambirdar to sue for the ejectment of a co- 
sharer who takes possession of a plot against 
his will 111 an undivided lambardari inahaL 
i^athe, A.M.) Fasi (Jlla v. VVasi Ulla. 1941 
^^^^819=^1941 O.A. (Supp.) 741=1941 A.W.R. 

— ; — S. Landholder* for purposes u/™ 

Widow of fixed rate tenant given certain plots in 
a compromise with the reversioner. 

Where certain plots were given to the widow 
pf a fixed rate tenant for her maintenance under 
a compromise with the reversioner and she is to 
pay the rent, slie is the tenant and being the 
tenant she is entiled to be regarded as land- 
holder for the purpose of a suit under S.44of 
the Agra Tenancy Act. (Shirreff, J.M.) \Lvn 
Chaubey V . Manki. 1942 O.A. (Supp,) 29 
(2)=1942 A.W.R. (Rev.) 29 (2). 

— -^S. 44— -Lease of theka land to sons of 
thekadar— Termination of theka—Does not 
render the lessees liable to ejectment as trespas- 
sers. Ajodhya Nath v. Roshan LAl. [see Q. D 
1936-40 Voll. Col 3218]. 1941 A.W.R, (Rev.) 
61=1941 O.A. (Supp.) 48. ^ 

’■ S. 44— Liability to ejectment— Co-tenant 

admitted by life-tenant with landholder's con- 
sent — Death of life tenant. See Agra Tejnancv 
Act, Ss, 23 (2) and 44. 1941 A.W.R. (Rev.) 
107. 

Z ""’"'Ss. 44 and 197 '^-'Liability to ejectment— 
pormer grove-holder replanting grave after 
allowing land to remain baujar — Scope and apph- 
cabiHty of S. 44. 

The presumption raised by S. 197. Agra 
Tenancy Act, that the grove-holder holds land 
in respect pf which he is grove-holder as a non- 
pccupancy tenant under a lease the term of which 
will expire when the land ceases to be grove- 
land contemplates that after the grove has been 
cut and removed the grove-holder continues to 
be in possession of the land and cultivates the 
same. Where he is not in cultivation and the land 
IS lying banjar and later on is planted with trees 
without the landholder's permission he cannot 
resist a suit under S. 44 on the ground that he was 
a non-occupancy tenant. Further, S.44 does not 
necessarily apply to a rank trespasser. If the 
possession of the other party was without con- 
land^holder S. 44 would apply. 
iil Nandan Lal V . Mahno Lal. 
1943 AX.W. 69=1943 R.B. 254. 

"T’” “S. 44 and U. R. Tenancy Act (1939) S. 

Liability to ejectment-''^Lessees under ficii- 
itous permanent lease by widow-^Ciml Court 
Relaxing lease to be without consideration-^ 
Ejectment of kssee-^Limitation-^Siarting point, i 

Where a ^rmanent lease executed by a Hindu j 
wdftw haabiiudficlarfidbyaavil ^utt ‘ 
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ope without consideration in a suit by the rever- 
sioners, the ^lessees are trespassers and liable to 
ejectment. The period of limitation would run 
not from the dale of the lease but from the date 
of ilie widow’s death. (Harper, S. M. and 
Shirreff, J.M.) Bhergu hath Pande v. KawAl 
Patti ivuar. 1941 R.O. 873. 

S. 44— Liability to ejectment — Tenants of 

sir on disallowance of claim of ex-proprietary 
rights — J^heir status. 

Where ex-proprietary rights are claimed by 
the owner and disallowed on the ground that it 
was made too late, the tenants become non- 
occupancy tenants of khalsaiand from the date 
of the disallowance of the claim for ex-pro- 
prietary rights and are not trespassers who could 
be ejected under S. 4-1 of the reiiancy Act. 
(Shirrcjf, S.iM. and Sat he, J. M.) Snw Ram v. 
Pankatesuwak Tlwaki. 1941 A.W,R. (Rev). 
786=1941 O.A, (Supp.) 697=1941 A.LJ 
(Supp.) 126=1941 R.U. 810. 

S. 44 and C. P. Code, O. 21, Rr. 89 and 

100 — Liability tu ejectment under N. 4J — Person 
not party to decree, in possession — T'ormal deli- 
very of possession to decree-holder — Person in 
possession if bound to apply under 0. 21, R. 6’9, C\ 
P, Code. 

Where immovable property is sold in exe- 
cution or a decree and a person who is not a 
party to the suit and against whom no decree has 
been passed is in possession of that immovable 
property and formal possession is given to the 
decree-holder, two courses are open to the 
person in possession. He can either give up 
possession in accordance with the formal order 
in which case he would have a right to object 
under K, 100 oC 0. 21, C P. Code, or he might 
retusc to comply with the furmai order of dis- 
possession and continue to remain in possession 
m whice case he will have committed no ofience 
as he is unaffected by the decree and he is not 
liable to ejectment under S. 44 of the A^ra 
Tenancy Act. lie was not bound to have applied 
O 21, K. fc9. (Harper, SM. and Saihe /.M.) 
Anand Prasad v. Raghuuik Tewarx. 1941 O.A. 
(Supp.) 93=1941 A W.R. (Rev.) 105=1941 A. 
DJ. (Supp.) 3 3 = 1941 R.D. 238 =1941 O.W.N. 
492. 

— 44— Liability to ejectment under-* 

Tenant of proprietary rights not claimed 

in proceedings under S. 36, (7. P. Land Revems 
Act. 

Where in proceedings under S. 36 of the U. F 
Land Revenue Act e.x-proprictary rights arc not 
claimed, the tenant of sir becomes the non- 
occcupancy tenant of khalsa land from the date 
o£ the termination of such proceedings and a suit 
under S. 44» Agra Tenancy Act, to eject such 
a tenant as a trespasser is misconceived. He 
could not be ejected as a trespasser, (tatheJM*) 
Samun Singh v . Fautdar Lonia. 1942 R.D. 371 
=1942 O.A.(Supp.) 172=1942 O.W.N.(B,R.) 
282=1942 A.W.R. (Rev.) 152. 

^ -Ss. 44 and 99— New tenant— If hound hy 

judicial orders passed on old tmanTs apPUcaliPn 
—Ejectment of new tenant— Proper remedy,, 

A new tenant who takes land vacated by a 
former tanant does so at his own risk and snb^ 
icet to any. orders which' may be passed 
Judicial Canrt in fevpiirM 
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Hence where d teiiLiiU vvas ejccieJ. and anew 
teiiani; lei into possesssion and the former tenant 
applied for review and succeeded m seitiag 
aside Che ejectmeat order and obiained formal | 
daklial dekani lie can sue me new tenant for 
ejectment under S. 44 of the Tenancy Act and it 
is not open to the ncvv tenaiU to plead tuat they j 
were put into possession oy the Zainindar and j 
that cue suit saouid nave been hied under S. 94 
.of the Agra Tenancy Aci (Harper, S.id. and 1 
Saihe, J.M.) ivH jshali v. Govumd. 1941 A,W.R. ' 
,(Rev.) 493=1941 K.D, 485=1941 O.A. (Supp.) 


AGRA tenancy ACT, (1 1 1 OF 1926). 

case can conic under S. 99 of lUc Act, it mast be 
proved mat me dispossession was t.ic act ot ail 
Ciie recordjd co'snarer.> ontuied to coiiect rent 
L'roiU me tenant asid not of so.ue oniy oi them. 
(Harper, d.Ji. and Sathc, J,H.) Gv)i*i CiiAMau v, 
dAimUiiAN duAMAK. 1941 A. vV.ai. fRev.) 
104 -1941 O.A. eSapp.) 92=1941 R.G. 39. 

— — Ss. 44 and 99 —HelaUae applicabUUy-^liea- 
lisatwn of rent by /Catnindar jroin sub-tenant 
after death of tenant —isjj'ect on nyhts oj chiej 
tenant's successor^ 

1 Where certain sub-tenants become the sub- 
tenants oi the successor of Uie duel lenaut and 


— S. 44 -Occupancy lease of specific sir plots 

—Liability of lessee to ejectment. 

in cue case of an cccupany lease oy a sir holder 
pf sulhcient plots, it is ttie conferment of occu- 
pancy right and not the admission to tenancy 
which IS .invalid. la such a Cdse the landlord can- 
not repudiate tne deiendauc's admission to tne 
holding as a tenant and so the latter could not 
be ejected as a trespasser. But it the lease was 
legally null and void there would be no estoppel 
against the landlord, pleading the invalidity of 
the lease. (Shirreff, J.M.) Kam Lagan Singh 
v„ Sarju. 194i A.W,R. (Rev.) 559=1941 O.A. 
XSupp.) 490=1941 R.D. 534. 

— — -S. 44 and United Provinces Tenancy 
Act (X7II of 1939), S. 29 (3L)~-l^mdency of 
suit under 6, 44 when new Act came into force — 
Defendant found to be non-occupancy tenant — 
PlaiHtijf tf entitled to any relief — Kights of defen- 
dant. 

Where the defendant in a suit brought under 
S. 44» Agra Tenancy Act is found to oe a non- 
occupancy tenant and the suit is pending when 
the new Act came into force, the plaintiff not 
having taken any proceedings against the defen- 
dant as non-occupaiicy tenant, is not entitled to 
relief against him as such under that Act. It 
also follows :that when tne U. P. Tenancy Act 
came into force, the defendant, who had been, 
non-occupancy tenant, became a hereditary 
tenant under S. 29 (a) of the U. P. Tenancy Act, 
when no longer liable to ejectment as non-occu- 
pancy tenant. (Shirreff, S.M.) Raghunandan 
Singh 2 ;. Nathu. 1942 A.W.R. (Rev) 405= 
^942 O.A. (.Supp.) 431=1942 O.W.N. (B,R.) 


— ^S. 44 and 266— Purchaser of Zamindari 

share acting as^ sole landholder — Ejectment of 
ex-proprietor— Suit to eject subsequent trespasser 
--If defective under S. 2o6. 

£ Purchaser of Zamindari share acts 

for a long time as the sole landholder and also 
gets the ex-propnetary tenant ejected under S. 
79 of the Agra Tenancy Act, he can sue alone to 
eject another as a'trespasser who takes posses- 
swn of the land on tne plea that another co- 
sharer had settled it with him. Such a suit is 
not defective under S. 266, for the plaintifE must 
land-holder even in 

■ Relative applicability. 

by even one or some of 

„ »sdgr i».44fif the Agra Tenancy Aet, before a 


me Zamindar realises rent from them diiccUy, it 
cannot have the citecc oi either cxuuguisiuug the 
cnief tenant's r ignis or oi inakiug die possession 
oi the sub-teiiants as one Liuuu*h tiic Zaiumdar, 
so as to Dring the case under S. 99 oi tne Agra 
Tenancy Act. Even li the suu-teiiaats begin to 
exercise adverse possession irum me date oi Uie 
death oi me ciiici teiuiit, ihcir :,utus remains 
only that of ircsvpassers and the period oi iimua- 
tion ior the successor oi the ciuci tenant to hlc 
a suit for liieir ejectnieiu is 12 years under 
S. 44 of the Act. (a>athe, A. M.) Salik v. 
MaujiLal. 194i A.W.R. (Rev.; 923 (2;= 
1941 O.A. (Supp ) 797 (2;=1941 R.U. 614. 

"*Ss. 44 and 99—Kemedy of dispossessed 

tenant. 

Where the dispossession of a tenant is by a 
process of law, even if it was by iraud, his 
remedy is under b>. 99 of the Agra Tenancy Act. 
(Shirrtff, J.M.) Ram ASitEY v. Nook Hahomed. 
1941 A.W.R. (Rev.) 513 (1)=:1941 R.i>. 550 
(1)=1940 O.A.4/2 (1), 

S. 44 and U. P. Tenancy Act, S. 180— 

night to sue to eject trespasser — Eenofi ni possession of 
grove land though not as grove holder. 

Where a person m possession of grove land is 
treated only as some kmd oi lenaiu, out is not a 
grove-holder, it does not saieguard ium when 
ne takes his stand as a ianahuider possessing 
specific rights under the Tenancy Act and seeks 
to utilize the provisions given to a landholder m 
seeking a remedy against those who encroached 
upon his rights, (tiarper, S.M.) Gulzaki v. 
Mewa Ram. 1941 R.JU, 172=1941 O.W.N. 
462=1941 A.W.R. (Rev.) 339=1941 OJV, 
(Supp.) 253. 


S. 44'“.^7g4/ to sue Under— Coildciing co- 
sharer in divided peUti^ if can $m to eject another 
co-skarer. 


A collecting co-sharer in a divided patti could 
sue for the ejectment of another co*sharcr who 
had taken possession of tenant^s land without his 
permission. (Shirreff » and Sathe, JM.) 

OuDH Narain V. Sardar. 1942 OJk. (SuppJ 
127=1942 R. A 195= 
1942 A.W.R. (Rev.) 90=1942 A,L,J. (Supp.) 
30, 


S, ^4— Right to sue under— Death of occmpancy 

tenant— Lands cultivated a khudkasht by the £&- 
sharers—Suit by one to eject trespasser on plot in Ms 
khudakasht — MaintainabilUy. 

The mere fact that a plot lies in the khild- 
khast of a co-sharer does not establish him as 
the landholder thereof. Whereon the death of 
an occupancy tenant, various co^^sbarers took 
possession of the various plots comprised in the 
balding and cultivated Ihsa askhadkwbt that 



5l 


aViU CRIMINAL AND REVENUE. 


62 


AGRA TENANCY ACT, aU OF 1926). 

would not entitle one of them alone to sue for i 
ejectment oi a trespasser m tiie absence of pioof | 
tiiat tue division oi the holding was ouierwise j 
than a mere matter ot convenieuce among the co- i 
sharers or ihac in the ailotmeiiL oi certain plots ' 
to the plain tiif, the righta of the co-parccaary ' 
body were permaaeatiy waived, {^darper, SJd.) 
PiKAN IvoiiR V. Dallu. 1940 R.D, 623=1941 
A.W.R. (Rev.) 433=1941 R.D. 4d0=194i U.A. 
(Supp.) 539. 

ght to sue under — Lambardar coUect^ 

in£ reutf if can sue alone. 

In an undivided laaibardari luahal rents arc 
not only paid to the iainbardar but they are also 
payable to him on behalf of all the other co- 
sharers, in tile absence oi any custoiii or usage to 
the coairary. In such cases eacii individual co- 
sharer is not, Willie the ianibardar is the land- 
holder C'w-a-w the tenants and other occupiers 
pf land. The right to liic a suit ior arrears of 
rent and ejectment therefore vests in such 
rnahais on the lamhardar who can eitercise it on 
behalf of the whole co-parccnary body even 
against individual co-sharers. {Harper, S.iM. 
and Rathe, J,M.) Tej Singh v. KanM Cuawd, 
1941 A.W.R. (Rev.) 180=1941 O.A. (Supp.) 
124=1941 A.L.J. (Supp.) 40=1941 R.D. 110. 

S. 44 and U. R. Tenancy Act (1939), 
S. 180 — Right to sue under — Lambatdar // Can sue to 
eject CO- sharer taking una%Uhonsed possession of plots 
included in an ex-proprtetary holding.. 

If a tenant in chief does not choose to take 
action against a person who has committed tres- 
pass against him, it is still open to the Zamindar 
to take action against the trespasser on ins own 
account if he considers that the trespass com- 
mitted against his tenant is likely to allect his 
(the Zamindar's) constructive possession over 
the land. Hence where a co-sharer in a Alaiial 
takes unauthorized possession oi plots included 
in an ex-propnetaiy hoiaing, it is open to the 
lambardar to sue to eject him even if Uie tenants 
do not take any steps m the matter. (.)>Jnrrcij\ 
S,M, and Rathe, JM.) Bahaduu Singu v. Shek 
Singh, 1942 O.W.N. CB.R.) 321=1942 A.W.R. 
.(Rev.) 208=1942 O.A. (Supp.) 234=1942 R.l>. 
‘410. 

— 44— to sue under — Landholder — 
Widonu of fixed rate tenant in possession of plots allotted 
for maintenance under eompromtSe with reumrsoners — 

. Trespasser, if can oh feet to her status* 

Where a widow of a fixed rate tenant under 
a compromise with the reversioners is m posses- 
sion Oi certain plots given to her for her main- 
tenance and has to pay the rent herseli m respect 
of them, she is a tenant and as such being re- 
garded as a landholder for the purpose oi a suit 
under S. 44, Agra Tenancy Act, when the com- 
promise is not objected to by the zamindar, a 
trespasser cannot question it and deny the right 
pf the widow to file the suit. {Rhtrrejf, JM.) 
Moti Chaxjbey V. MST. Manki. 1942 O.W.N. 
(B.R.) 98 (2)=1942 R.D. 130 (2). 

— S. 44 — Right to sue under^JUssee of land poss^ 
esMoh of which was with a trespasser, 

A lease given by a Zamindar to another is not 
invalid merely because actual possession of the 
plot in question was with a trespasser* The 
lease is a valid one and the lessee acquires 
tenancy rights under it and is entitled to sue for 
litfiWfiCtmtntcf thgtr^spat^r, ishkff^S SM^ 
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and Rathe, JM.) Indehjii' Cheuu. 1942 , O.A, 
(Supp.) 39 (i)=1942 A.W.R. (Rev.) 39 (1) = 
1942 O.W.N. (B.R.) 83=1942 Ru. 120. 

— "— S . 44 — Right to sue under — Mortgagee in Pos^ 

session of sped jic plots. 

fn tiie absence of clear proof of any private 
partition, a morigage wall possession of specific 
plots becomes invalid and such a mortgagee can- 
not sue to eject any ot Uie representatives of 
the original proprietors as trespassers when they 
liappeii to Lake possession on an abandonment or 
suironder. i^RIurreJjM.M.) Deo Narain Singh z/. 
Gaya i^RASAu Singh. 1941 A.W.R. (Rev.) 557 
=1941 O.A. (Supp) 488 (2) = 1941 R.D. 669. 

S. 44 — Kg., he to sue undct — Zamindar if can 

\ sue for ejectment oj trespasser when tenant does not 
choose to sue. 

1 1 the tenant does not choose to take action 
against a person wiio commits trespass against 
I mm, it IS still open to me zamindar to take 
I action against lUe trespasser ua ins own account 
I if he considers that the trespass committed 
I against his tenant is likely to affect his (zamin- 
j dar’s) constructive possession over ihe^ land. 

I {Shirrcjj , R. M. and bathe, J .M.) Ounii Narain 
; t;, Saudar. 1942 O.A. (Supp.) 103=1942 O.W.N. 
i (B.R.) 127=1942 A.W.R. (Rev.) 90=1942 R.D, 

1 193=1942 A.L.J. (Supp) 30, 

S. 44— holder— If ‘landholder under 

S, 44. Ramfat Singh v. Nageshar Singh, [see 
Q.D. 1930- '4U Vpl. 1 Col. 3219.] IX.R. 0940) 
All. 678. 

. Ss, 44 and 107- Suit against^ trespasser— 

! Latter cannot plead that holding has been aban- 
doned. SAHPEi Kunwau ti. Usman, [see Q. u. 
1930-^0 Voi. 1 Col. 0221 j 1941 A.LJ. (Supp.) 16 

S. 44 — Suit for ejectment — Plea of admission 

I to tenaney — Jintry in K hat aunt as tenant of seven years 
j standing — /‘resumption if any — Liability to ejectment. 
i Wiiere in a suit for cjeclmeiit under S.44o| 

; the Agra Tenancy iict, tiie delendant pleaded 
. that he hud been admitted to the tenancy and 
. pruduced no evidence apart from an entry m the 
■ U49 Khatauni showing him as a tenant ol seven 
, years standing and cenaui rent receipts which 
; did not mow that the payment was in respect of 
; the holding but there was evidence to show that 
! the delendant was a sub-tenant of the holding 
; and was holding on after the abandonment pf the 
holding by the lormer tenant 

Held, that the entry in the Rhatauni was con- 
sistent With liic evidence and did not raise any 
, presumption as to existence of a contract of 
; tenancy and that the defendant was liable to 
ejectment. {Shirrc}j\ J . M.) I^Iahangi ChaMAB 
, V. Kesho Pkasau Fandey, 1941 R.D. 865=1941 
I O.A.tSupp.) 744=1941 A.W.R (Rev.) 839, 

844— Suit to eject sub-tenants as trespass- 

I ers — Starting point of limitation— Collector in 
possession of holding. See U. P. Tenancy Acy 
i (1939). S. 180 Anp Agra Tenancy Act, S, 44. 

; 1941 R.D. 240. ^ ^ ' 

I ^S. 44 and Evidence Act, S. U^Suit to 

eject as trespassers — Be tend ants in possession after 
: efeciment under S. 86— /Vaj of exieutim proceedings 
being jictitious^^OnuS'^Presufftption oks to kged ,prr\ 
ceedings, . , ^ ma c 

Where a zamindar filed a suit under Sr 44 o»: 
the Agra Tenancy Act to eject as trespassers 
heirs of a statutory tenant -whp^ , 
niain 
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86 of the Tenancy Act and the defendants plead- 
ed. that the ejectment proceedings were fictions. 

Held that the burden ot proving that the pro- 
ceedings in ejectment were iictitions lay on the 
defendants, thett all legal proceedings must be 
presumed to have been taken with due care and 
in accordance with the provisions of law until 
the contrary was proved and that in the absence 
pf any evidence to the contrary the order of 
ejectment and the dakhal dlhani must be accepted 
as genuine and to have been correctly carried 
put and that the defendants were trespassers 
liable to ejectments {Harper^ S.M. andSatlie 
Bashir Ahmad Khan v. iVlARtcANDEy 1941 R.O. 
198=1941 A.W.R. (Rev.) 350=1941 O.A. 
(Supp.) 264. 

S. ^4'—Suit under — Contract of tenancy — 

Desirability of fratning issue as to factum. 

In suits under S. 44. Agra Tenancy Act, it 
would be better to have an issue as to the exis- 
tence or otherwise of a contract of tenancy, 
properly framed. (Shirreff, J.M.) Govind Kao 
t/. Almikurmi. 1941 A.W.R. (Rev.) 556 (2) = 
1941 O.A. (Supp.) 487 (2)=1941 R.D. 675 (1) 

; S. 44— Suit under—Maintainabilily — Party 

in possession of share of another after decree 
under S. 37. See Agra Tenancy Act, Ss. 37 and 
44. 1941 R.D. 37. 

S. 44 —Suit under — Onus—Disp^^ted entries 

in patwari papers— Value, 
in suits under S. 44, Agra Tenancy Act, the 
burden of proving that the land in dispute 
settled with the defendant is on the party who 
sets up such a defence. Entries in the patwari 
which have been in dispute ever since they were 
made, cannot constitute sufficient evidence for 
discharging the burden of prool . {Shirreff ^ 
and Sathe, A. M.) Asa Ram 2 ;. Niader. 1941 
R.I>. 1111=1941 O.A. (Supp.) 945 (1)=1941 A. 
W.R. (Rev.) 1194 (1). 

— ;~S. 44 — Suit under— Plea in defence of ad- 
mission to tenancy^ — Onus— Presumption of 
tenancy^ if justified. 

Where in a suit under S. 44 of the Agra 


Tenancy Act the defendant pleads an admission 
to tenancy, it is for him to prove the contract 
which he asserts. From the mere fact alone of 
the plaintiff being a small Zamindar, it slxould 
not be inferred that he would not have allowed 
the defendant to remain in possession for a long 
time but for a contract of tenancy. {Harper^ S, 
M, and Shirreff, JM.) Ram Dass v. Rasiawan 
Lonia. 1941 A.W.R. (Rev.) 508=1941 R.D. 
546 (1)=1941 O.A.(Supp.) 467. 

^ — S, under — Plea in defence of be- 

i'itg tenant in chief — Onus— Mara fat entry, if can 
create title. 

W^here the defendant in a suit under S. 44 of 
the Agra Tenancy Act claims that he is the 
tenant in chief, the burden of proving his title 
lies on him. The mere existence of a marafat 
entry cannot create title and is totally inadequate 
to prove the title set up. {Shirreff S.M, and 
^hthe,J.M.y JOET Ahir z;. TimaL Ahir. 1942 
308=1942 O.W.N. (B.R.) 242=1942 A.W. 
R. (Rev.) 243 (2)=1942 O.A. (Supp.) 269 ( 2 ). 

— 7 * 8 . 44 — Suit under — Plea of adverse pos- 
session j-S farting point— Formal dakhal dihani* 
fwi followed by actual physical dispossession— 
affect. 


AGRA TENANCY ACT, (III OF 1926). 

A formal dakhal dihani even though^ it may 
not be followed by an actual physical disposses- 
sion extuiguishes all the rights of the defendant, 
flence, if Liic latter continues to remain m posses- 
sion a fresh cause of action arises. Where a 
tenant though ejected under the provisions of the 
Agra Tenancy Act of 1901 contimicd in posses- 
sion and a fresh .suit was filed for his ejectment 
under S. 44 of the Tenancy Act of 1926 and 
decreed and the zamindar given a formal dakhal 
dihani but the tenant still continued in possession 
and a fresh suit was filed again under S. 44 and 
the defendant pleaded adverse possession from, 
the date of ins ejectment under the old Tenancy 
Act. 

Held, that adverse possession started only 
from the date of the formal dakhal dihani 
obtained by the zatnmdar in his first suit under 
S. 44ol the Act of 1925. {Harper, S. M, and 
Sathe, J. lU.) ViHHun Nauain Singh v. Kan- 
dhiya, 1941 R.D. 26=1941 A.W.R. (Rev.) 103 
=1941 O.A. (Supp.) 91=1941 A.L.J. (Supp.) 
28. 

S. 44-.: Suit under— Pica of ex~ proprietary 

I tenancy— Absence of evidence— Rchance on judg- 
ment not deciding question. 

1 The judgment in an arrears of rent .suit against 
I certain alleged ex-proprietary tenants dismissing 
' it on the ground tliat defeudauts were either sir 
or khudkasht holders of the land in dispute can- 
not be used as an authority for holding in a 
subsequent suit under S. 44 of the Agra Tenancy 
Act against the same defendants, that they are 
ex-proprietors of the land in dispute in the 
absence of evidence to show how and when they 
became ex-propnetary tenants, {Sathe. /. M,) 
Megh Singh v. Lala Ram. 1942 A.W.R. (Rev.) 
55 (2)=1942 O.W.N. (B.R.) 116=1942 O.A 
(Supp.) 55 (2) =1942 R.D. 148. 

S. 44 — Suit under— Plea of limitation in 

defence— Pacts to be proved. 

In a suit under S. 44 of the Agra Tenancy Act, 
before the defendant could plead limitation he 
has to show that he was in i)ossession of the 


holding for at least 12 years to the knowledge of 
the plaintiff. {Sathe, JM.) Bansu v. KaMA- 
DHANI. 1941 O.A. (Supp.) 443=194L A,W,R. 
(Rev.) 484=1941 R.D. 582. 

Ss. 44 and 99— Suit under S. 44-«If can 

be decreed under S, 99. See Agra Tenancy 
Act. Ss. 192, 44 and 99. 1941 R.D. 317=1941 
A,W.R. (Rev.) 358. 

S. 44 — Suit under— Stay of proceeding:^ 

Act, if applies. See U. F. Stay or Froceewngs 
Act and Agra Tenancy Act. S. 44. 1940 R*D» 
622. 

S. ^i—Smt under — Tenant in adverse 

Sion for ovir^ 12 years— Bfm* 

A tenant in adverse possession for over 12 
years cannot be sued under S. 44. Agra Tenancy 
Act. {Harper, SM. and Sathe, JM.) Bishnatb 
Singh Raghunath Singh. 1941 A.W.R 
(Rev.) 454=1941 O.A. (Supp.) 356=1941 R.D* 
414. 


cm Mng— Tenant, 


S, 44— undtr^ 

when can sue, 

A suit under S, 44 of the Agra Tenancy Ac, 
must be brought by a landholder. The latter 
t&rifi includes a tenant wba can sue a trgifiaMsr 
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for ejectment. {Harper^ S. M, and Shirreff, J.M.) 
TfJFANi V. Deokall 1941 O A. (Supp.) 808 (2) 
=1941 A.W.R. (Rev.) 934(2)=1941 R.D. 916= 
1941 A.LJ. (Supp) 124. 

Ss. 44 and 99—Terinination of right of 

tenant in chief— Date— Applicability of S. 99— 
Condition necessary — freating suit under S, 44 
as one under S. 99. 

A tenant in chief cannot lose his right merely 
because the zamindar has begun to treat a tres- 
passer whom he had not put into possession as 
the tenant in chief. The time for a suit to eject 
such a tenant runs from tiie dale the zamindar 
recognizes the trespasser as a tenant. Evcr:> 
litigious claim made by a defendant that he is 
holding the particular land from the zamindar 
does not render S. 99, applicable to the case. 
Before a case can fall under ihe section it 'must 
be shown that the claim to hold the land from the 
Zamindar is a bona fide one, A suit under S. 44 
can be treated as one under S. 99. {Shirreff, S. 
M. Saihe, J.M.) Puttoo Lal v. i-IiRA Lal. 1942 
O.A. (Supp.) 52=1942 A.W.R. (Rev.) 52=1942 
O.W.N. (B.R.) 150=1942 R.D. 216. 

-S. 44, Sch. IV, Group B, Serial No. 2— 

Starting pomt of limitation under— Transferee 
obtaining effective possession after litigation 
against other fraudulent transferees — Defendant 
let into possession by latter—Suii to eject him. 

Where a transferee of proprietary right had 
to file civil suit against subsequent fraudulent 
tranferees to obtain effective possession, the 
starting point of limitation for a suit for eject- 
ment of defendants who were let into possession 
by the fraudulent transferees would be the date 
when effective ^ possession was obtained by the 
plaintiff and it is also that date from which the 
defendant’s occupation would be deemed to be 
unauthorized by the landholder. {Dible J. M,) 
Kariya Bharath V. Ski KIishan Sahi. 1943 
R.D. 177=1943 A.W.R. (Rev ) 199 (1). 
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be the legal rent by the parties could not become 
the legal rent merely for that reason and even if 
the Zamindar actually collected more than the 
leual rent it did not become legal rent and the 
I difference between the two figures remained 
j Zaid Matalba and was not recoverable by pro- 
I cess of law ; and (iv) that the document could 
i not be taken to be an agreement for enhance- 
i ment of rent. {Safhe, J. M.) Parchand Bir 
I Stngh V. Gaya. 1942 R.D. 363=1942 O.A. 
i (Supp.) 176=1942 O W.N. (B.R.) 274=1942 A. 
I L.J. (Supp.) 32=1942 A.W.R. (Rev.) 156. 

: S. 50- -Enhancement — Agreement not 

registered — Effect. Sec U. P. Tenancy Act, 

, S. 98 AND Agka Tenancy Act, S. 50. 1941 R.D. 

; 265. 

S. 54 — Suit under--Ptndency when new act 

' came into force — If can be decided under S. 114 
: of the new Act. See U. P. Tenancy Act, Ss. 296 
AND 114 and Agra Tenancy Act S. 54. 1942 
: A.W.R. (Rev.) 271, 

S. 54 (a) — Abatement of rent — Basis of 

calculation. 

Per Harper S.M. — There arc no provisions and 
j no rules framed by Government to say how 
! abatements are to be made under S. 54 (a) of the 
’ \gra Tenancy Act. The policy of the Act by the 
i introduction of roster latcs clearly was to en* 

, courage the use of these rates and it is not 
j illegal to place reliance on rates arrived 
at as a result of a special inquiry, 

I for the purposes of abatement. Courts should 
' have up-to-date rates to guide them and the rent 
: should not be abated proportionately to the fall 
in prices. This however is not the same thing 
; as to say that all rents^must be reduced to the 
‘ absolute valuation. Special reasons for not 
doing so exist in individual cases and the law 
in the Tenancy Act botii previously and now 
! permits Courts to take account of them. 

Per .Vu//ic, y.iVi. — In suits filed under S, 54 (u) 


-S. SO— Applicability — Document stating 

particular sum as legal rent which was being paid 
and asking for correction— Tenant if estopped 
s from denying that the amount stated was not ihe 
actual rent — Effect of admission in the document 
—Document, if an agreement to enhance rent. 

Where a document merely began by reciting 
that the legal rent which the tenant had been 
paying and which the Zamindar had been collect- 
ing was Rs. 75 although only Rs. 37 was shown 
in the Patwari's papers and ended up with a 
prayer that the correct figure of rent might 
be entered in the Patwari’s papers and was signed 
by both the Zamindar and the tenant : 

Held («)» that the document was nothing more 
than an application containing two admissions by 
the parties (1) as to the legal rent and (2) as to 
its having been paid to the Zamindar in the past ; 
(ii) that where there was nothing to show that 
the admission operated as an estoppel against 
the tenant, it was open to him to prove that the 
legal rent was only Rs. 37 notwithstanding his 
aamisston to the contrary; (Hi) that the admis- 
sion of the parties contained in the document that I 
the legal rent was Rs. 78 had no evidential value 
under S. 21 of the Evidence Act, for what is the 
jsgal rent is a point of law and any %ure saidlo 


of the Agra Teiuuicy Act, the abatement should 
ordinarily be based on the fall in prices though 
it need not ncce.ssarily be exactly proportionate 
to it. The reduced expenses oi cultivation 
should be taken into account and the new rent 
should be checked by comparing it with the rent 
arrivc<i at by applying the standard fair and 
' equitable rate.s. (Harper S. M* and Sathe J.M,) 
KAstnE*AT T kwahi V BtKAin. 1940 RJk 570=s 
1941 A.W R. (Rev,) 83=1941 O.A. (Supp.) 71. 

S. 60— Right to commiitatian''--/f affected 

by varialion of produce from year to year* 

S. 60 of the Agra Tenancy Act gives a right to 
a tenant to have tlie rent commuted which can- 
not be taken away from him merely on the ground 
that the produce varies from year to year. (Shir^ 
reg, SM and Sathe. JM,) Jatan Tew Raj 
Narain Ral 1941 R.D. 743=1941 
(Supp.) 621 (2)=! 941 A.W.R. (Rev.)6Sl (2). 

— — S. 69---^AppHcability—Snb*icnanhw 
S. 69 of the Agra Tenancy Act does not ap9iy 
enhancement of a sub-tenanfs rent Heuc4,# 
registered instrument is not necessary for thepur* 
pose and can be made by an oral afrefiSenif: 
(Saihe, AM A Hari Gofal v. Avim Mi. IWl 
O.A. (Supp.) 963 (2)=1941 PM! 

lais m. , ; „ , ' ,, 
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— — «S, 80 — Ejectment after period of grace — 
Deposit a couple of hours after ejectment — 
Refusal to receive deposit — If irregular or illegal. 
Where after the notice under S.SO Agra Tenancy 
Act, was served and after the expiry of the period 
grace an order for ejectment is passed and a 
:oupleof hours later the judgment debtor brings 
:he money into Court and asks permission to depo- 
sit and it is refused there is nothing irregular or 
ilegal in the procedure to justify interference in 
revision, (^Shirreff, J.M. and Sathe, A,M.) 
Shcam Lal V . Raj Kumar Singh. 1941 O.A. 
(Supp.) 817=:1941 A.W.R. (Rev.) 973. 

S. 80 and U. P. Tenancy Act (1939), 

S. ISl— Execution of order under — Notice- 
Necessity, 

The law does not require notice to be given by 
the court before the execution of an order under S. 
JO Agra Tenancy Act or S. I of the U.P. Tenancy 
Act. But notice would be necessary under O. 21, 
R. 22 if the order is executed more than a year 
liter its date. (Shirreff, S,M, and Sathe. J.M,) 
Mahadeo V. Sheo Prasad. 1942 O.A. (Supp ) 
A.W.R. (Rev.) 414=1942 O.W.N. 
(B.R.) 657. 

, ' S* SO — Notice under — Formal defect in 

servtce-^Judgment-debtor aware of proceedings 
^Effect, * 

A formal defect in the service of notice will not 
matter, if as a matter of fact the judgment 
debtor had knowledge of the proceedings. 
{Shtrreff, J.M. and Sathe, A.M.f Suryapal 
Singh z/.Adram. 1941 O.A, (Supp.) 792=1941 
A.W.R.(Rev.) 918=1941 R.D. 935^^ 

S. SO— Review of order under— Ground of 

absence of notice to one of the co-tenants — Availa- 
omty — Service on others — Presumption, 

An application for review by one of a number of 
co-tenants should usually be refused, even if there 
is some doubt about the due service of notice on 
tne tenant seeking review, when one or more of 
the co-tenants has on receipt of due notice had an 
opportunity of showing cause why he and his co- 

(Shirreff, S M, and 
JoHRi Mul z/, Chhidda. 1942 O.W.N. 
(2)=1942 R.D. 248 (2) 1942 A W R 
(Rev.) 169 (2)=l942 O.A. (Supp.) 189 (2). 

“ . . (2)— Ejectment, technically before 

i^y^^Elefect, if can he taken advan- 
^^^Sment-debior who failed to pay 
arrears after two years, 

before the expiry of 
debtor^'X. irregular, the judgment 

♦hAl/.., f ^ thereafter does not pay 
the^arrears of rent, cannot take advantage of the 

lef Mwi efectment 

mYc fiift— Pa V. NiaBEEMAL. 

Ptdi'i a- 4=1941 O.W.N. 546 (2) 
238— 308=1941 OA. (Stjpm) 

L W 397 f2t-7Q/®i=V941 462=1941 A. 

194l’ C ) 130=A.I.R. 

(3)— -Extension against oro visions 
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'S. 80 (3)— Extensiorn of time uiuler— 

Inadequacy— 'Revision — Grounds. U, p. 

Pic N A Ncv Ac r, S. 170 (.s) ani) Agka Tk nancy 
Act, S. 83(3). 1941 R.D. 342. 

— ^ S. 81 — Vpplicatioa under —C! aim for 

prior arrears not included — Fresh suit for^ — li.ir 
of O. 2, U. 2. Sec C. P. Cnni.:. < ). 2. \i. 2 vxi) AGrc\ 
Tenancy Acr, S. 81. 1942 O.W.N. 140. 

Ss. 81 and93—2doticc under— Failure of 

tenant lu appear --Application for possession 
after new Act — Proper procedure. See U. i' 
Tenancy Act. S. 296 and Agka tenancy act 
S s. 81 AND 93. 1942 A.W.R. (Rev.) 59. ’ 

S. ^2 -Compromise of suit iinder-'EjecF 

}7tent on failure to pay costs be j ore a date fixed— 
Execution of decree, on default of payment— If 
barred,. 

Where a suit under S. 82 of the Agra Tenancy 
Act is compromised and a provision is made that 
on failure to pay the costs before a particular 
date the defendants would be ejected, the decree 
embodying the compromise could be executed 
on default in payment of costs. The executing 
Court cannot go behind the decree, and the 
compromise is neither unlawful nor does 
it contain any provision in the nature of penalty. 
(Shirreff, S.AL and Sathe, J.Mf) Banwari Lal 

V. Puttu Lal. 1942 O W.N. (B.R.) 31=1942 
R.D 47=1942 A.W.R. (Rev.) 101 (1)=1942 O 
A. (Supp.) 116. 

c — fjnl' P. Tenancy Act, 

Ss. 296 and 171— under S. B2 of Agra 
Tenancy Act disposed of under S, 171 ofU. F, 
Tenancy Act— Tenant if entitled to benefii of S 
83 of the Agra Tenancy A ct. ^ ^ ’ 

The benefit of S. 83 of the Agra Tenancy Act 
would not be available to a tenant in the case of 
a suit filed under S, 82 of that Act but disposed 

Tenancy Act 

(Shirreff, S.M, and Sathe, J.M > Abdul Rahman 
t/.HARisH Chandra. 1942 R.D. 441=1942 A 

W. R. (Rev.) 201 (2)=1942 O.A. (Supp ) 227 

(2) =1942 O.W.N. (B.R.) 352. 

Ss. 85 and U—AppHcability-Fixed rate 

tenant. 

The words ‘notwithstanding anything contain- 
ed m this section’ in sub-S. (3) of S. 85 of the 
Agra Tenancy Act makes it quite clear that what 
was meant by the Legislature was that while the 
landlord was at liberty under S- B4 of the Act to 
sue for a decree for ejectment such as is refer- 
red to m Cls. (1) and (2) of S. 85, he might also 
add a prayer m his suit under S. 84 for one of 
the reliefs mentioned m the sub-clauses to Cl. 

(3) or he might sue exclusively under S. 84 for 

one of such reliefs or for a combination of them. 
Tij® m this section show clearly that O, 

^ tenant having been 

}f ^ exempted from ejectment by S.84, it 
IS obvious that the provision in S. 85, which 

injunction, et^ 
addition to suing for ejectment. 
®PP'’«‘'on whatsoever to a ted 
rate tenant. (Colhster, Bafpai and BrmndTjJS 
Shanti Sarup Das v, Asharpi t f » 

(1841) All, 250=192 
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AGRA TENANCY ACT. (Ill OF 1926).. 

1941A.L.W, 18=1941 O A. (Supp.) 34=1941 
A.W.R. (H.C.) 34=1940 A L.J. 906=1941 A.W. 

R. (Rev.) 45=1941 O.W.N. 12=A.I.R. 1941 
All. 61 (F.B.). 

— 'S. 86 — Application under — If can be con- 
verted into suit under S. 207. See Agra Ten- i 
ANCY Act, Ss, 207 and 86 and C. P. Code, S. 99. I 
1941 A.W.K. (Rev.) 5. 

S . 86 — Suit under — Plea in defence of per- 
manent lease — Lease lound to be by one only of 
the plaintiffs — Order of ejectment conditional on 
return of nazarana — Propriety. 

Where in a suil under S. 86 of the Agra 
Tenancy Act, the defendant pleads a permanent 
lease m defence and it is found that the lease was 
by one only of the plaintiffs, an order making 
whole decree of ejectment conditional on the 
return of the nazarana paid is not proper, inas 
much as it will be unfair to the plaintiS who 
had neither granted the lease nor received the 
nazarana. {Shirreff, SM. and Saihe, JM.) 
Khurshed Husain v. Mohan Kewat. 1941 
A.W.R. (Kev.) 800=1941 O.A. (Supp.) 711= 
1941 R.D. 729. 

• 'Ss. 95 and 264 — Scope and applicability. 

S. 95 of the Agra Tenancy' Act does not refer 
to a decree given under the provisions of that 
Act. It refers to a decree or order executed 
under the provisions of that Act. Whether an 
ejectment decree is given in a Revenue Court or 
in a Civil Court it is executed under the same 
legal procedure. If given in a Revenue Court 

S. 2j 4 of the Agra Tenancy Act provides that the 
provisions^ of Civil Proceduie Code apply. 
(Harpeff S-M.) Tondiv Dhappua. 1941 O A, 
(Supp.> 784=1941 A.W.R. (Rev.) 910=1941 
R.D. 894. 

*— S. 99— Applicability. See Agra Tenancy 
Act, Ss. 44 and 49— Relative applicability. 
1941 A.W.R. (Kev.) 104. 

—S. 99 — Applicability — Conditions. See Agra 
Tenancy Act, Ss. 44 and 99. 1942 A.W.R. 
(Rev.) 52. 

j S. 99--ApPl^ability--Mere plea of holding 
under zamindar if enough. 

Any litigious allegation that the defendant is 
holding land through the zamindar is not enough 
to bn^ a case within the mischief of S.99 of the 
Agra Tenancy Act. Before that section can ap- 
ply it must be shown that the plea is a bona fide 
and real one and that the defendant does not pos- 
5^,®. ^ derivative title from the landholder. 
(Shtrrei, J.M, and Saihe, AM.) Kallan v. 

JHANDW. 1941 P A, (Supp.) 955 (2)-:l94i a. 

W.R. (Rev.) 1207, 

] -Ss. 99, 121 and Z^0--ApplicabUUy^Suit 

for possession of occupancy plots --Absence of 
of clam of tenancy or claim through land* 
holder-*CognisahilUy by Civil Court, 

'Where in a suit for possession of certain occu- 
pancy plots alleged to have been transferred dar- i 
ing the plaintiff's minority and which was not 
binding on hun, the defendant never claims to be ■ 
a ten^t of any sort or kind, nor does he make ! 

allegation by virtue of which he could be said 
to be claiming through the landholder* or a pei^ ; 
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son claiming as landholder Ss. 99 and 121 of the 
Agra Teuancy Act do not apply. As the suit 
does not come within the fourth Schedule of the 
Act S, 230 IS inapplicable. Such a suit is cogniz- 
able by the Civil Court (Pernta, /.) Kapildeo 
Ahlr z/. Sarat Kukml I .L.R. 1943 All 857= 
210 I.C 314=16 R.A 176 = 1943 A.L J. 480= 
1943 A.LW. 524=1943 O.W.M. (H.C ) 308= 
1943 O A- (H.C.) 216=1943 A.W.R. (H.C.) 216 
=A.I.R. 1943 All. 378. 

S. 99— Competency to sue under — Person 

declared to be not in possession in proceedings 
under 5', US, Cr. P. Code - Plaintiff asserting to 
be still in possession. 

A suit under S. 99, Agra Tenancy Act by a per- 
son w!io has been declared to be nut in possession 
in proceedings under S. 145, Cr. P. Code is com- 
petent even though he miglii siiil assert that he 
has been and is in possession all along. (Harper 
S.M.) Tara Chand^'. Nauain Sini.h. 1942 A. 
W.R. (Rev.) 86 (1)=1942 O.A, tSupp.) 122. 

S. 99~ Dispossession — Removal of crops— 

If amounts to. 

A removal of crops by itself does not constitute 
dispossession. (\aihc,JJ'L) Jamiluddin Ch- 
HOTTO. 1941 R.D 317 = 1941 O.A. (Supp.) 272 
=1940 A.W.R. (Rev.) 358=1941 A.L.J. (Supp.) 
72, 

— S. 99— Ejectment set aside on review — Land 
' settled with sub-tenant in the interval— Remedy of 
former tenant. 

Where after a tenant is ejected, the ejectment 
is set aside on review^ but in the meanwhile the 
land is settled by the Zumirular with the former 
sub-lenant, the only renudy which the old occup- 
p tney tenant has for obtaining back the land from 
the new tenant who was liis foimer .subdcnani is 
to sue under .S. 99 uf the Agra Tenancy Act with- 
in six months ut his being restored to possession 
after the sotting aside <d' the ejectment order. 
If he fails to do that the pos.scssion uf the new* 
tenant cannot be thereafter disturbed. (SaihCt 
J M ) AimuL Fakah Falat Bind. 1942 H.JD, 
389=1942 O.A. (Supp.) 175=1942 O.W.N. 
(B.R.) 300=1942 A.W.R. (Rev.) 15S. 

, S. 99— Remedy of dispossessed tenant, 

: See Agra Tenancy Act, Ss. 44 and 99, 194X A. 

I W.R. (Rev.) 513(1). 

: — — S, 99— Suit under— Awarding of damages 
, not clamed — Legality, 

, Where in a suit under S. 99 of the Agra Ten'* 
ancy Act damages aie claimed only for the period 
[ up to the filing of the suit, the Court is not justi* 
i fied in awaniing dam.igcs for any subsetjuenl 
: period. (Shirreff, SM* and Saihe, JM ) Matt** 

; HiLi Sharan Guita V. Ram I Jayau 1942 0 A. 
‘(Supp.) 71=1942 O.W.N. (BR.) Iia»l94a 
J A.W.R. (Rev.) 65=1942 R.D, 144. 

i — ^S. 99Suit under— MaintawabiHty—Ledsi 

and subeqmnt sale of sir plots to lessee— VsMor 
If can sue under S, 99, 

Where there has been a lease of sir ploti iMad 
the lessee had been put in possession and 
there is a subsequent sale of the same 4*V.plot|;., 
to the same lessee and the, vector 
agrees to the vendlees remdniHlr tn 
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there is no illegal dispossession of the vendor 
and hence a suit under S. 99 of the Agra Ten- 
ancy Act by the vendor against the vendee must 
faiL (Harper, S.M.) Balwant - y. GulzaR. 1941 
O.A. (Supp.) 607=1941 R.D. 661=1941 A.W,R. 
(Rev.) 667. 

— S. 99 — Suil under — Gnus of proving it to 

he within time. 

The duty of proving that his suit under S. 99. 
Agra Tenancy Act, is not barred by limitation 
lies on the plaintiff. (Harper, S\M,) Tara 
Chanda;. Narain Singh. 1942 O.A. Supp.) 122 
=1942A.W.R. (Rev.) 86(1). 

S. 99-^SuU under— Proof of contract of 

tenancy^ Sufficiency. 

The production of receipts for payment in 
respect of life tenancy and the entry in thepat- 
"vvari papers that the plaintiffs are tenants with 
six years* period, is not sufficient to prove a 
contract of tenancy between the plaintiffs and the 
zamindar. (Sathe, J.M.) Surendra I\1an AIisir 
V. Indrajit Pratap Bahadur Sahi. 1941 A.W. 
R. (Rev.) 792=1941 O.A. (Supp.) 703=1941 
R.D. 725. 

— Ss. 99 and 37 — Suit under S. 99 — Maintain- 
ability — All co-tenants not joining — Holding 
though divided not consented to by landholder, 

A suit by some only of the co-tenants of a hold- 
ing under S, 99 of the Agra Tenancy Act to re- 
cover possession is not maintainable even though 
there might have been a division of the holding 
in a case under S. 37 of the Act, when such 1 
division has not been consented to in writing by 
the landholder. (Harper, S.M, and Shirreff, J. 
M.) SuRAj Bali Singh v. Kamla Lal. 1941 R. 
I>. 588=1941 A.W.R. (Rev,) 572=1941 O.A. 
(Supp.) 540. 

S. 99 and U. P. Tenancy Act (1939), 

5; under S.99 of the Agra Tenancy Act 

filed on 30th J une, 1939 — Limitation — Law govern- 
ing. 

Where a suit is filed under S. 99 of the Agra 
Tenancy Act on the 30th June, 1939, the period 
of limitation governing it would be six months 
under the Agra Tenancy Act and not three years 
under U.P, Tenancy Act. Hence if the plaintiff 
is not proved to have been in possession within 
six^ months prior to the filing of the suit, his 
claim would be barred, (Harper, S.M. and 
Smmff, J.M.) Ram Kishore Singh v. Meva 
(Supp.) 824=1941 A.W.R. 
Wev.) 980=1942 O.W.N. (B.R.) 130=1942 R. 
D. 196« 

Tenancy Act. (1939) 
S. IZZj-SuiT under S. 99 of the Agra Ten- 
ancy Act—Ma%nta%nahikty in Revenue Court— 
Lam occupied hy buildings at the time of suit. 

Where the land is agricultural land at the time 
When the dispossession is alleged to have taken 
ground of action for a suit 
undpr S. 99 of the Agra Tenancy Act, even if it 
IS occupied by buildings at the time of the institu- 
t|on the suit* the suit would nevertheless be 
the Revenue Courts. (Shirreff, 
Khan v. Sardar. 1941 
(I)=i941 R.D. 498 (1)= 
X941 O.A. (Supp.) SS8 (1). ^ ' 
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~-S. 99 (1) Tvoviso— Applicability— Person 

not liable to ejectment by ‘liriue of other Acts. 

Per Harper, SAL (Sat he, .lAL dissenting).— 
The proviso to S.99 (1) of the Agra Tenancy 
Act refers to a person who is liable to an eject- 
ment order during the year under the wuiding of 
S. 86 of the Act and is not affected by any sub- 
sequent or other Act independent of 'ihis^ Act 
siu'h as the Stay Actor the U. ih Encumbered 
Estates Act. (Harper, S.M. and Sathc, J.M.) 
Niauer a Kanhaiya. 1941 R.D. 257=1941 0. 
A. (Supp.) 199=1941 A.W.R. (Rev.) 250=1941 
A.L.J. (Supp.) 53. 

S. 99 (1), Proviso and U.P. Tenancy Act 

(1939), S. 296 — Suit for restoration of possession 
by non-occupancy tenant of sir land — Decree in 
November ]939—Eff'cct of U. P. Stay of Proceed- 
ings Act, S. 1 {2)— 'U.P. Tenancy Act comiing 
into force after decree and before appeal — 
Effect of. 

Where a suit by a non-occupancy tenant of sir 
land for restoration of possession under S. 99 of 
the Agra Tenancy Act was decreed on 21st 
November, 1939 and upheld in appeal, he/d, on 
second appeal (i) that with reference to the parti- 
cular case the current agricultural year ended on 
,30th June, 1940 and that as the Stay of Pro- 
ceedings Act came into force on 21sl September 
1937 and its application could not extend beyond 
21st March, 1949, the tenant was liable to eject- 
ment between 1st April, 1940 and 30tb June, 1940. 
(n) that the fact that the Agra Tenancy Act was 
not in force after 21st March, 1940 and also 
when the first appeal came on for hearing was of 
no consequence and the proviso to S.99 (1) of 
the Agra Tenancy Act applied and that the 
plaintiff was not entitled to a decree for posses- 
sion. (Harper, S.M, and Saihe, J,M,) Babu 
RAM- iy. Bidhl 1941 R.D. 261=1941 A.W.R. 
(Rev.) 275=1941 O.A. (Supp.) 224=1941 A.L. 
J. (Supp.) 62, 

Ss. 103 and 107— Surrender in favour of 

one of the co-sharers— Not legal— Responsibility 
for rent — Would cease only when landlord takes 
possession under S. 107 (4) Manual Chanu v, 
Rasool Bux. [see Q. D. 1939-'40 VoL 1, Col* 
3223]. 1941 A.L.J. (Supp.) 3. 


S. 103 and U. P. Tenancy Act. S. ZZ—Sur* 

render— Limits to the rule requiring delivery of 
actual possession— Representation of minor. 

^ The dictum that no surrender is valid unless 
actual possession is delivered applies only to 
those cases where the tenants surrendering the 
holding are in physical possession themselves* 
A constructive possession cannot impair the 
validity ot a surrender and this possession ceases 
from the date on which the oral or written sur- 
render takes place. Where all the tenants of an 
occupancy holding surrender, a step-l)rother can 
represent his minor brother unless their interests 
are adverse. (Shtrreff, S. M. and Sathe^JM.) 
Satyadeo CuAumv. Kesho Chaube. 1942 RJD. 
716=1942 A.W.R. (Rev.) 397=1942 O.W*K. 
(B.R.) 588=1942 O.A., (Supp.) 423 ! 

— — S. lOZ^Surrender — Validity— Surrender 
not m favour of all co -sharers— Actual sutren^ 
djer taking place— Effect. 
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Per Shirreff, /.M.-^Wbere there is an actual 
surrender the fact that the deed is in favour of 
some only of the landholders cannot atfect the 
fact that the holding was relinquished in accord- 
ance with the deed and as such tenant’s rights 
are extinguished by such surrender. 

VtrSaihe. A.M. — If the surrender is notin 
favour of all the co-sharers the tenancy right 
must be held to be subsisting and not extinguished. 
(Shtrreff, J.M. and SaAie, A.M.) Champu v. 
Raghubir SiNGQ, 1941 O.A. (Supp.) 958—1941 
A.W.R. (Rev.) 1210. 

— — S. 101— Ahaiidunmcnt — Presumption — 
Criieria. 

In certain circumstances the tenant is liable Ic 
be presumed to have abandoned his h.olding on 
the expir3' of ttiat period for which he could sub- 
let. Tlie criteria in such cases are that the tenant 
in chief must have ceased to cultivate the hold- 
ing, executed no written sub-lease, left in charge } 
some one who could not have inherited the hold- j 
ingand there is no agreement in writing by the | 
landlord to the arrangement. (Harper, S.M.) i 
Girdhart Ganga Prasad. 1941 R.D. 449- = 1941 i 
O.A. (Supp.) 445=1941 A.W.R. (Rev.) 486 (2). | 

S.107— Abandonnumt-"- Presumption — Sub- i 

sequent possession— Nature of See U. P. I 
Tenancy Acr, S. 87 and Agra Tenancy Act, I 
S. 107. 1941 R.D. 285. 

S. 107 — Abaml(inment'‘ — Sitb^tenant , if cati sue 

for declaration based on. 

Though a trespasser cannot in -a suit for eject- 
ment plead abiuKlonmenl, but it is only open to 
the zaminclar to plead it, 3 et where a lambardar 
supports a sub-tenant in the plea, lie can sue for 
a declaration of title based on abandonmctit. 
(Harper, S.M) GiRUHAra?'. Ganca Prasad. 1941 
R D. 449=1941 O A. (Supp.) 445=1941 A.W.R. 
(Rev.) 486 (2). 

S. 107 and U. P. TenancyAct, S. 87— 

Abandonment — Unnecessary /indi/iif as to alhtndonm*'nt 
of cultivation — If operator as rc.^ judicata— 
Mah'n^ arrangement for snltiration dnrfnjf absence— 
If negatives abandonment . 

Wliere in a prior case decided <;ti the ground 
that there was no relatiojiship of landlorti and 
tenant between the plaintiff and defendant there 
was an unnecessary finding that tlie plaintillf had 
^abandoned the cultivation', Held tliat it did not 
operate as res judicata in a subsequent ‘ uit on a 
question of abandonment. ^ Where a ^ tenant 
makes arrangements for cidtivation during his 
absence there is no abandonment in the legal 
sense of the word (Shirreff, J,MI} Moiun 
Ali V. Buchunu. 1941 A.W.R, (Rev.) 566= 
1941 R.D. 501 (1)=1941 O, A. (Supp,) 497. 

S. 107 — Plea of abandonment-^ IP/io can i>ivoke. 

A plea of abandoi ment can be invoked oi ly by 
the zamindar and not by the recorded sub- 
tenants, (Harper, S. M.) GA jAi.nAR Singh v, 
ViUYA Ram* 1941 O A-iSupp.) 445 (l)=194I A 
W.R. (Rev.) 486 (l)=l94f R.D. 517. 

S. 107 — Plea of abandonment— Wit 0 can inv{b!e. 

The provisions of S. 107, Agia TenancyAct 
regarding abandonment can only be invoked by 
a:amindar and not by the recorded sub-tenants. 
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If the zamindar does not choose to resume a 
holding, the sub-tenant cannot urge that he has 
become the tenant in chief on the ground 
that the holding has been abandoned by the 
recorded chief tenant. (Harper, S.M. and Sathe, 
J.M.) Tulsi Chamar V. Chhedi Ahih. 1941 
A W.R. (Rev.) 99=1941 O.A. (Supp.) 87=1941 

R. D. 40~l94l AL.J (Supp) 32. 

— — 'Ss. 107 , 44 and 99 — Non payment of rent— 
One of the co-sharers alone cannot take posses- 
sion on the plea of abandonment— Correct pro- 
cedure — Effect of not following it. Sahdei Kun- 
warl;. Usman, [see Q.D. 1936— ’40 Vol. I Col. 
3223]. 1941 A.L.J. (Supp.) 16. 

S. 107 — Tenant leaving; village and trying 

cuPination elsewhere— Another taking fields and paying 
arrtars according to a rra?ige meni — Return of tenant 
and permitting of rarangemeni to continue— Creation 
of sub-tenancy or abandon mesit. 

Where owing to difticulties as regards rent a 
tenant leaves the village and seeks cultivation in 
another village and a third person takes his fields 
and agrees to pay the arrears and continues to 
do so for three years when the former tenant 
returns and he allows the arrangement to continue 
further, the arrangement ’s more of the nature 
of a sub- tenancy and there cannot be said to have 
been an aUandoninent by the tenant. (Shirreff, 

S. M. and Sathc. J.M.) Mathwari v. Naraxn* 
1942 0,A (Supp.) 67=1942 A.W.R, (Rev.) 61= 
1942 0.W.N. (E R.) 213=1942 R,D. 279. 

S. 107 (1) — Written notice — JVecessity — land 

holder aware of arrangement 

If the landholder is aware of the arrangement 
the written notice under S. 107 (1) of the Agr= 
Tenancy Act is not indispensable. (Shirreff, S. 
M.) I.ilawati 7/ Chaou. 1942 A.W.R. (Rev.) 
120=1942 R.D. 265=1942 O.W.N. (B.R.) 199= 
1942 O.A. (Supp.) 137. 

‘S. 107 (2) — Applicability. 

Where it has not been shown that a person left 
the village after leaving the holding in the charge 
of a person on whom t lie holding would have 
devolved in the ca.'^e of the death of the former 
it cannot be said that the latter has inherited the 
holding from the former under S. 107 (2) of the 
Agra Teiianc) Act. (Saihe, J,M.) Bansu v. 
Ramauhani. 1941 OA. (Supp.) 443=1941 A, 
W.R. (Rev.) 484=1941 R.D. 582, 

— S. 107 (3) and (4) — Abandonment— Presump- 
tion - IPhen arises — Disappearance from village 
\ Property left with one on mhom it would nut devolve — ■ 

1 Payment of rent direct by sub-tenant. 

Where an occupancy^ tenant disappears from 
the village, and there is no proof of a written 
sub-Iease> and the property is left in charge of 
one on wliom it uould nut devolve and thesub^* 

I tenaiu has been paying rent direct to the Isind- 
! lord, a presumption of abandonment of the 
: holding arises and the occupancy rights are 
extinguished. (Harper, S.M, and Shirreff, JM.) 
Setabu Ahir V. Paksad Ahir. 1941 R.D. 862= 
1941 A.W.R. (Rev,) 1071=1941 0,A. (Supp.) 
669 (2). 

- — — S. 107 iZy*-“If»owledii of zamindar ae 
letting— If dispemts with the necessitv for 
consent. 
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the Agra Tenancy Act and the Board connot 
give any relief. {HarPefS.M. ci^id Saihe J.M.) 
Kishore Singh v. Ganga Bishun. 1941 O A. 
(Supp.) 387=1941 K.D 419=1941 A. V7. R. 
(Rev.) 455=1941 A.LJ. (Supp.) 94. 

S. 2 AS— Decision on objection ihat execut- 
ing Court was debarred from execnling decree — 
Appealability- 

Where before the executing Court an objection 
is raised that that Court was debarred by law 
from executing the particular decree sought to 
be executed, the decision of that Court on that 
objection is in substance a decision of a question 
arising under S. 47, C.P. Code and therefore an 
order against which an appeaj is maintainable 
under the provisions of S. 248 of the Agra 
Tenancy Act. (Yorke,!,) Tunda v. Makhan 
Lal. 1943 A.L.W. 321. 

S. 249 and C. P. Code (1908). S. 105— 

Order of remand — Remedy against — Scope of 
S, 249— If inconsistent with latter part of S. 105, 
C. P. Code- 

The Agra Tenancy Act does not provide for an 
appeal to High Court from an order of remand 
passed by a District Judge. But in a second 
appeal that might be preferred from the ultimate 
decree of the District Judge, the propriety or 
otherwise of the order of remantF could be 
agitated. S. 249 of the Agra Tenancy Act is not 
inconsistent with that portion of S. 105, CP. 
Code, which permits such a procedure. (Iqbal 
Ahmad, CJ- and Dar, /.) Rao Rani v. Culah 
Rani. I.L.R. 1942 All. 810=205 I.C. 249=15 
R.A. 397=1942 A.W.R. (H.C.) 221 =1942 A.L. 
W. 475=1942 A.L.J. 446=1942 O.A. (Supp.) 
530 (2) = A,I.R. 1942 All. 351. 

S. 250 and C. P. Code, O. 47 — Review 

application to the Board— Compliance zvith 0, 47, 
if necessary. 

Compliance with 0, 47, C.P. Code, though 
necessary for S. 251 of the Agra Tenancy Act, 
has no bearing in the case of a review application 
under S 250 of the Act. (Harper, S.M. and 
Sathe, J.M.) Chunni v. Jamna. 1940 R.D, 
624=1941 A.W.R. (Rev.) 429 = 1941 R.D. 663 
( 2 ). 

S. 251 — Review of ejectment order — Good 

grounds for. 

The facts that the person ejected is in actual 
possession and that he had paid the decretal 
amount in the case in which ejectment took place 
are not good grounds for reviewing an order of 
ejectment. {Shtrreff, S.M. and Saihe, J.M ) 
Ramkrishan V. Shankar Lal. 1942 A.W.R, 
(Rev.) 127=1942 R.D. 263=1942 O.W.N 
(B.R.) 197=1942 O.A. (Supp.) 144. 

252— Revision— Competency— Case not 

‘decided*. SeeU.P. Tenancy Act, S. 275 and 
Agra Tenancy Act, S. 252. 1941 A.W.R. (Rev) 
183 . 

252 — Revision — Competency — Order 

saff^ioning restoration. 

Though an order rejecting a restoration appli- 
cation is appealable under 0. 43, R. 1, C.P. Code, 
an order sanctioning restoration is not appealable 
apd can only be revised by the Board under its 


revisioiiary powers. (.ShtrreU, J.M. and 
• A.M.) Dkkd Chanii t;. Ram yAKAix. 19410. 
; A. (Supp.) 316=1941 A.W.R. 972=1941 R.D. 
943. 

; S. 252 — Revision— Cottsid era tion of ques- 

; tions of fact. 

■ Objections relating to questions‘of fact arc not 
considered in revisions which arc contli'cd^ tiidy 

I to legal defects or defects relating to jurisdiction 
' !»y S. 25J cd the Agra Tcii nicy Art. (Shirreff, 
J M. and Safhc> A.M) Mnui.i Phau v- IhrA.M- 
I n.vR Lal. 1941 O.A. (Supp.) ”320 =1941 A.W.R. 

I (Rev.) 976--1941 R.D. 945. * 

i S. 2 S 2 —Re 2 fsii>H—Ohriinis mistake. 

' \n oiudrtis mistake will he corrected in revi" 

: sioii. (Harper, S.M. and Saihe, J.M.) Kikpa 
Ra.m V. Dost XTahomhu. 1940 R.D. 604 (1)= 

, 1941 A.W.R. (Rev.) 94=1941 O.A. (Supp.) 82. 

i S. 252 — ^'evision - flrdee as to easts- 

; Interference. 

' W'hcre a t'onrt in settin’; asitlc an e.r parte 
I decree directs the payimiit ol a certain ,'^um as 
I (osis to the <'»ppf>-'‘de purty, it cannot he suid that 
I it has acted in the exercise of its jurisdiction 
: illegally or with material irregularity inasnitK'li 
as it presumably \v;n; cvvare of the actual ctxsts 
; involved by the postponement and knew the 
; circiimsiance.s of the parties. Such an <irder cati- 
;not be interfered with in rivision. (Harper, S, 

■ M. and .'Gallic, J .M.) Tiicam .Sinoii Sahib 
Singh. 1940 R.D. 586=1941 A.W.R. (Rev.) 60 
=1941 O.A. (Supp.) 47. 

: S. 253 — High Court— Power.s of. in rtvi* 

i Sion. C P. CioitE, S. 115 ANP Agra Tenancy 
i Act, S. 253. 1941 A.W.R. (H.C.) 130. 

I y-S. 265 — Lease by lamhanlar- Vendeney of 

i partition proceedings— Validitv of lease. 
i Where only partition proceedings havto been 
i confirmed and the sub.se<iuent proceedings for 
i the carrying out of tlie partition still remain to 
I be done, a /awbardar grants a lease on economic 
j rent, it is ruit invalid as the iambardar wa> still 
; rcspO!isibk: for the administration of the estate 
; mid it cai.tud be .said that lie has acted contrary 
i to his dutic.s as lambnrdar. (Harper. S.M. and 
I Sathe, J.M.) Asey Snut Lai.. 1940 R.D. 587 
1=1941 A.W.R. (Rev.) 89=1941 O..A. fSupp.) 

'S, Right of lamb ardor to sue for 

rent— Absence of share in palti-^Hmikidtd 
mahal— Meaning— Proof of distmini jor two 
years— If proves title or establishes custom to 
distrain. 

A lambardar cannot sue for rents in a pattt in 
which he has no share— Onlinartly the term 
undivided mahaV in S. :'65of tlie Agra Teuancy 
Act would mean a mahal in whicli liierc had mt 
been imperfect partition. But where ihe diviitioii 
m a particular case is even more complete and 
euective and the revenue free holders are noi to* 
sharers in the mahal and where the co^sharers 
with the lambardar as their representative have 
no proprietary interest in a particular plot and 
; no responsibility for revenue with regard to it» 

' the lambardar cannot sue for rent in rcftpect of 
; It. The fact that the lambardar had twice sue** 



89 


CIVIL. CRIMINAL ANl3 REVEJSTUE. 


90 


AGRA TENANCY ACT, (III OF 1926). 

~S. 270 —Payment to third party— Good 

faith — Test. 

'I he pa:, me lit to u third party pleaded in a suit 
fur ai'icars uf icnt, cannot be in good faith if the 
tfiimits had not been making the alleged pay* 
uienfcs to such third party up to the date of filing 
of sail. S.M. and Sathe, J -M ) Chim- 

MAN Lal V. SuKHA. 1942 O.W N. (B-R.) 141 — 
1942 O.A. (Supp.) 129-^1942 R.D. 207=1942 
A.W.R. (Rev.) 112. 

S. 270— Plea of payment in ‘good faith’ — 

SiJsminabihty — Chrcumistam es. See U. P. h'EN- 
ANOY 'ACT, S, 247. ANi* AORA '1'KN.ANCV ACT, S. 270, 
1941 U D 296 (2), 

- - S. 270 and U. P. Tenancy Act. S, 247-7 
i'lcu Of paymt'a! to third party in del once to suit 
for arrears of renl—Intplcading of such third 
pai [v-'-N ccc^siiv~-AJa}idatury characicr of S. 
270.“ 

W'licre in a siui for arreai'b of rent the tenant 
' pleads in defence payment to a third party from 
: whom he took the land then it is imperative that 
1 sucli t).irly slujidd be added as a party to the suit 
' and the suit decided thereafter. The provisions 
' of S. 270 t»f Agra Tenancy Act winch rt quire the 
j addition aie mandatory. {Shirreffy S. M> and 
' Sathe. J.M.) BiNnicsawARi Prasad v* Allah 
D iYA. 1942 R.D. 203=1942 O.W.N. (B,R.) 137 
=1942 AW.R. (Rev.) 162 (2)=:::I942 O.A. 
(Supp.) 182 (2). 

S. Z1 1— Right of appeal— Forum— DeUf- 

minaiion—N eio Act coming into force before 
filing of appeal. 

The right of appeal is governed by the date of 
the iustitiuion of suit and not by the date of the 
liliijg of the appeal. Everything that follows on 
tlie institution of a suit, is governed by the date 
of the in.Klitution, unless there is any contrary 
provision in any new enactment coming into force 
thereafter. Hence when an application under S. 
240, Agra Tenancy ."'ct, is dismisse<i after U. F. 
Tenancy Act came into force, the appeal against 
the order of dismissal lies lu the Board under 
S. 2-)8t4) of the Agra Tcnuucy Act and not to 
the Commissioner under S. 271 of the U. P- 
Tenancy Act, ^Uarper^ !),M. and Sathc, J. M^) 
Kanak SiNcai V. .Muhbub Ali Khan. 1941 
O.W.N, 254= 1941 A.W.R. (Rev.) 184=1941 
O.A. (Supp.) 128=1941 R.D, 81=1941 A.LJ. 
(Supp.) 51. 

- -■ ■-S. 270-'-.V<'n/*c of Assistant CoUcctoPs 
; poioers — Question oj proprietary right'-^ If can be 
■ decided h < him. 

S. 270, Agra Tenancy .Vet deals with the pro* 
i cedure to be adopted and the proof to be submit- 
i land-holder sues a tenant for arrears 

n ^ j- r Right Of appeal i rent or a tenant contests a distraint against a 

Per Shirrefjf /.M.—An intervener who ha.s been landholder. If the status of the parties is admit* 
added m an arrears of rent suit as,a defendant at i ted an Assistant Collector is not due to gobeyood 
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cessfuliy distrained in two years cannot prove his 
title to do so or even to establish a custom. 
\Shirreff, S.M. and Sathe, J.M.) Khazuk v. 
Har Prasad. 1942 A.W.R. (Rev.) 121=1942 
O.A. (Stipp.) 133=1942 O.W.N. (B.R.) 225= 
1942 R.D. 291. 

— S. 265 — Applicability — Co tenants. 

S. 266 of the Agra Tenancy Act applies to thc^ 
case of co-tenants also and not merely to co- 
shares in proprietary rights, {llurpt'r, S.M. and 
Shirreff, J.M.) So raj Bali Sikoh z;. Kami.a 
Lal. 1941 R-D. 588=1941 A.W R. (Rev.) 572= 
1941 O.A. (Supp.) 640. 

-3.266 — Applicability — Suit by one co- 

sharer alone — Proof of separate colkction-- 
Effect. See U. P. Tenancy act, S,s. 245 and 24u 
AND Agra Tenancy Act, S.s. 205 and 2u0, 1941 

R. D. 326. 

S. 266 — Joint morUjagees — Right of one 

alone to sue for profits. 

Per Sathe, J.M. — A suit by one only of two 
joint mortgagees for arreais of profits Is bad 
under S. 266 of the Agra Tenancy -Vet. iShirrejf, 

S. M. and Saihe^ J.M.) Shital Prasad r. Asa 
Ram. 1942 A.W.R. (Rev.) 372=1942 O.W.N. 
(B.R.) 509 = 1942 O.A. (Supp.) 399. 

'S. 266 — Right of collecting co^sharcr to sue 

alone, for ejectment of trespasser. 

Where a person is shown to be the sole collect- 
ing co-sharer he is the agent acting on behalf of 
the co-sharers and hence he is entitled to sue | 
alone for the ejectment of a trespasser. {Harper, ' 
SMf) Bhagwan Singh v. Bajrang Bali. 1941 1 
R.D. 27=1941 A.W.R, (Rev.) 176=1941 O.A. i 
(Supp.) 120. ' 

— ; — S. 266— .Suit by some co-.sharers only — 
Plaintiffs alone interested in the khudkasht rigiits 
sought to be protected— Absence of other co- 
sharers not fatal to suit. Ram pat Singh t. 
Nageshar Singh. Q,H 1936- -’40 Vol. I Col. 
3226.] I.L.R. (1940) Ail. 678. 

S. 266 (1) — Right io file a suit under-^Co’- 

sharer permitted io hold himself out as sole 
landholder of khalsa land. 

Even in Khalsa land if the co-.sharers permit 
one of the co-sharers to hold himself out a.s the 
sole landholder of any particular holding, t>r 
holdings he must be treated as an agent on behalf 
of ali the others in respect of that holding or 
holdings and in that capacity would be entitled to 
file suits by himself under S* 206 (1) of the Agra 
Tenancy Act. {Sathe, J.M.) Ham LakHan Pan- 
DEY t/. Jagdeo Ahir. 1942 O.W.N. (B.R.) 285= 
1942 O.A. (Supp.) 198 (1)=1942 R.D. 374= 
1942 A,W.R. (Rev.) 178 (1). 


his own request has no right of appeal 
Per Sathe, J.M. --Thoxigh ordinarily an inter- 
vener has no right of appeal, if the decree actual- 
ly passed directly affects him, he should have a 
right of appeal (Shirreff, J.M. and Sathe. J M.) 
Sakhawax Ali v . aeboob Au, 1942 O.W.N. 
(B.R.) 79=1942 O.A. (Supp.) 46=1942 A.W.R. 
(RevO 46s=4«42 R.D. 11 1. ^ 


the question of payment in good faith etc* But it 
IS also open to the defendant to plead that the 
plaintitf is not entitled to sue. In such a 
question of proprietary right has to be decioea 
in the Court of the Assistant Collector, iHarpel^ 
S. M, and Sathe, J. M.) Roshan 
Charan Ul* 1941 pt A. (Bilpp.) 
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S. 271 {D— Question of proprietary title— 

Submission to Civil Court-Po-jaer oj Civtl Court 
to refer that issue to arbitration. 

A Civil Court to wiiicli an ‘issue, on the ciues- 
tion of proprietary right’ has been subniitled 
under S- 271 (1) of the Agra Tenancy Act, has 
jurisdiction to refer that issue to arbitration 
under S. 1 of Second Schedule to the C. P. Code 
and the finding based upon that award in toe 
arbitration proceedings is a valid finding. (Thom, 

C. J; Ganga Nath and Braiindi JJ.) Maha I’I-AM 
tr. Harbans. I.L.R. (11^41) All. 193=193 I. C. 
17=13 R.A. 380=1941 A.LJ. 63=1941 R. 0 . 135 
=1941 O.W.N. 393=1941 A.L/W. 232=1941 
A.W.R. (H.C.) 25=1941 O.A (oupp.) 25=1941 
A,W.R. (Rev.) 36=A.I.R. 1941 All. 101 (F.B.). 

S. 271 (4) and U. P. Tenancy Act, S. 286 

(4) — Difference between, <See U.P. i'ENAiSiCY Act. 

S. 286 (4 j AND Agra Tenancy Act, S. 271 (4). 

1941 R.D. 693 (2). 

■'■Ch, IZ--- Applicability —Theka by a licensee 

Ch. 13 of the Agra Tenancy Act does not at all I 
apply to a theka given by one not a proprietor | 
but a licensee, {Harper, S.M. and Satke. A.M.) 
Roshan Lal V. Ram Charan Lal. 1941 O.A, 
(Supp.) 888= 1941A,W.R. (Rev.) 1095. 

Sch. II List II Serial 10— Claim for 

land revenue as a deduction in profits 'suit — If a 
• claim by way of set-off. See. Agra Tenancy 
Act, S. 222 and Sch. II List II, Serial 10. 1941 
R.D, 877. 

" — Sch. II, List II, Item iOSet off in res- 
pect of excess payment in prior years— Availabi- 
lity, 

In view of item lO in list II in Sch, II to Agra 
Tenancy Act no set-off can be allowed in 
respect of excess payment made by the tenant in 
^eyious years. {Harper, SM. and Sathe, LM ) 
PuttooLal^/. Bansidhar. 1941 O.A. (Supp.) 
384 (1) = 1941 A.WR. (Rev.) 452 (i)=1941 
R.D.418 (1). 

Sch. IV, Group F. Serial Nos. 3 and S— 

Decree declaring proper rent and the costs to be 
paid— Is declaratory primarily and only subsidi- 
arily for costs— Limitation is one year. Mohabbje 
Ali Khan v. Chhotey. Q.U. 1936—^40 Vol. 1 
Col. 3227.] 1941 A.LJ. (Supp.) 5. 

Sch. IV, Group F, Serial Nos. 3 and 5— 

Execution for costs in decree for diviston— 
Limitation^-Naiure of decree. 

Where after a division was carried out in 
pursuance of a decree for it, the costs portion 
of it is executed, the limitation is 3 years under 
Serial No. 3 of Group F of the IV Schedule to the 
Agra Tenancy Act and not one year under Serial 
No. 5. The decree is a money deciee at that 
stage for there was nothing left to execute but 
the money part of the decree. {Shirreff, L M.) 
NarainLalz;. Shivchaban Singh. 1q 41 A.W.R 
^^•>766=1941 O.A, (Supp.) 675 (2)=l94i 

T-Sch. IV. Gr. F Serial No. 5 — Revival of 
prAor^ecution application— Test. Limitation 
Act. Art. 182 and Agra Tenancy Act, Sch. IV, 
Gr.F Serial No. 5. 1942 R.D 699 

LOANS ACTcKII OF 


AJMER LANO REV. REGN (1877). 

S. 7. (1) (c)— Recovery unda — Difference 

between— 'Provision of Berar L ; / Revenue Code 
applicable lo recovery under former Act- 
It CciLinot be di.'^puted that lue amount recovera- 
bleuiider the Agriculturists' Loans Act, in contra- 
distinction to a sum recoverable un<lcr the Land 
improvenieiil Loans Act, is a sum recoverable not 
as a iaml revenue out as an arrearof land revenue. 
:duch a sum recoverable under the Act as applied 
to Berar is recoverable under S. 141 (d) and not 
under S 141 (c) of the Berar Land Revenue Code, 
in the case of a sale for such a recovery what is 
iransterred is not the holding free of all encum- 
brances but notiiing more than the riglit, title and 
interest of the detauUer. lienee in a suit under 
S. 45 of the Berar\..Aiitnaleii Villages IVnancy 
Law against the tenant and such a purchaser, 
for the recovery of arrears of rent and cesses, 
the latter is liable to pay it, for he stands only in 
the position of the cleiaulter (Grille. /.)Mahadeo 
Ambauas V . TkimbaicKasiunath. IL.R. (1942) 
Nag 88=199 I.C. 51=14 R.N. 268=1942 N.L.jf. 
56=A.I.R 1942 Nag. 50, 

AHMEDABAD MUNICIPAL CODE, E. 380— 

-Cm/j mam- 

factured within inunicipality taktn ouiAde far faHlita^ 
ting transport and brought into munictpality—Termtnai 
tax — If UvlabU. 

The word “import*’ in K. 380 of the Ahinedabstd 
Municipal Code be given its ordinary meamngi 
that is, to bring something within the municipal UmitB 
troiu a place without its boundaries, irrespective of the 
consideration as to whether the goods were manufactured 
within the municipal limits, how long they were outside 
those limits and tor what purpose. ‘Import’* cannot be 
construed as meaning that no terminal tax la to b« 
levied on goods at the time of their impon within the 
municipal limits if they are merely in the process of 
transit from the place of manutacture within the munici* 
pal limits. (Wadia and Rajadhyaksha, JJ.) 

LAL BHaGWAN U.'VS z/. AHMEDABaD MUNiCIPAUTY. 
I.L.R. (1946) Bom. 132 219 LO 436^47 BOm. 
L.B. 100 *= AJ.R. 1916 Bom. 261. 

AHMEDABAD SHARE AND STOCK 
BROKERS' ASSOCIATION RULES, K.U7 
{bf—AppHcabiltty and constructwn-< onduct of 
member dealing with another as consHiuent'--- 
Power of Board to deal with. 

Under R. 117 (b) of the Alimcdabad Share aod 
Stock Brokers' Association Rules, which provides 
that “the Board may order a member who fails to 
meet an obligation to a member or non member 
arising out of a stock exchange transaction to be 
declared a defaulter" if the Board find an obliga- 
tion binding on a member, whether to another 
member or to a non -member, arising out of a 
stock exchange transaction, then they can act on 
the rule. There is nothing whatever^ in the rule 
to show that the member must have incurred the 
obligation as a broker. The Board has power to 
deal with a member even when he deals as a 
constituent and not as a broker. (Beaumonts CJ* 
and . Wassoodewp 7.) Lalskai folceahd 
V, Ahmkdabad Share and Stock Brokers asso* 
ciATioN. I.L.R. (1943) Bom. 197=207 IX* 
263=16 R.B. 22=45 Bom. L.R. 226=A.I JR. 
1943 Bom. 180. 
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AJMER LAND REVEI^UE REGXLA 
TION (n_OF 1877), Ss. 25 
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Under S, 25 of the Ajmer Land Revenue 
igulation the Chief Cornmissiouer is einijoevc red 
decide who is to hold'jand in lieu^of mamienance 
ainst any Istimrardar where the applicant is a 
imber of his family. Not only under this 
:lion is the decision conclusive, but S. 119 of 
me Regulation is an expres.s bar to the iastitu- 
m of a suit on the subject in any Civil Court 
)avies,) Bakhta war Singh v. Chanter Singh 
41 A.M.L.J. 1. 

Ss. 31 to 36 —Effect of — Occupancy tenancy 

lor to Act, if affected — Occupancy tenancy, if 
alienation. 

The Bhum Regulations have no retrospective 
ect and hence any alienation made or olcu- 
ncy tenancy granted prior to the Keguhuions 
11 continue to be valid. The grant of a per- 
inent occupancy tenancy amounts to an alicna- 
n. {Davies.) Ganga Nath Singh v. Shro 
tRAiN. 1940 A.M.L.J. 88. 

-—S. 119 — Bar of Civil Court's jurisdiction. 

[n revenue, matters Civil Courts are jirechided 
)m interfering by S. 119 of the Ajmer Land and , 
venue Regulation. {Davies, J.C.) Rama v. 

R DastgiR Chilla. 1943 A.M.L, J. 69 
[MER LAWS REGULATION (III OF 

77), S. S-—Benami transaction — Ij can affect 
exemption. 

Ught of pre-emption is a personal matter which 
mot possibly be the subject of an assignment 
1 hence it would be entirely against the spirit 
the law of pre-emption to allow a benami 
.nsaction to have any legal force in this con- 
;tion, {Davies.) AfSar-un-nissa v. Abdul 
XIM. 1941 A.M L.J. 65. 

S. Z^Sale of several plots— Fariial pre- 
ptian, when permissible. * 

Vhere the plots of land sold are not contiguous 
*tial pre-emption may be allowed. {Davies.) 
LA Bux V. ViSHUN Chandra. 1944 A.M.L J. b, 

MER MUNICIPAL REGULATION 
^25), Ss. 93, 94 Proviso and 2S4:— Recovery 
amount sought under S. 234— Fo rim of appeal 
linst order— Appeal beyond time — Permis- 
ility, 

in amount sought to be recovered under S. 234 
the Ajmer Municipal Regulation is originally 
:overabIe under S. 222 as a tax. Against an 
ler of tax^ltion an appeal lies to the Commis- 
ner. Where an appeal in such a ca.>e is pre- 
red Jo the Commissioner after the period of 
itation owing to a mistaken choice uf a dif- 
cut forum, the proviso to S. 94 would permit 
h anappealif the appellate ofiker is satisfied 
t there was sufficient cause for the delay. 
%vies.) Municipal Committee, Ajmek v. 
PEROR. 1942 A.M.L.jae. 

— SB. 176 and 234— a/ fa ckursed fi^r 
age of building materials an ^mmkipal street-^ 
7Verabiliif hy summary process under S. 234 , 

is clear from the terras of S, 176 of the Ajmer 
liclpal Regalations that the amount charged for the 
age of building materials on municipal street is not 
at all but a fee. Hence it ia recoverable by 
raary procMs under the proviaion* of 234 of 


AJMER TALUKD’S LOAN REGN. (1911)* 

Regulations. {Davies.) MUNICIPAL COMMITTEE, 
AJMER Shiam SUNDAi^. 1945 A.M.L.J. 3. 

S. 233 — Failure to give notice under— 

Effect— Setting aside order of dismissal on appeal 
— Further appeal, if See C.P. Code, O. 43 

R. 1 (u) AND O. 7, R. 11 (d) and Ajmer Muni- 
cipal Regulation, S. 233. 1942 A.M.L.J. 13. 

AJMBR RBGULATION {111 OF 1914), S. 22(2) 
— ICfi/mydments prior to application under — Duty of 
Collector— Form of applicaiior . 

Ho; ore making an appli-Mti on undci S. 22 (2) of 
Ajit'tr Regulation 111 oi 1914, lito Collector must 
in ikn soines'niof enquiry to satisfy himself that a 
t!;vil ('onrt Iris pa.-secl a deerto or order contrary to the 
provisions of tiiat Regulation. 8. 22 (2) does not *;on- 
I teuit>!ate a mechanioal application as soon as some 
I jjrivMte party makes <i motion to the CMilector about it. 

; 'I’lie cxpit‘s>iou ’‘when it appears to the tJollector** is 
; .-ignificant. .S. 22 (2) contemplates a formal application 
j by liie (Jolhn tor. A meiu tiuloisement at the foot of a 
I private party’s application forwarding the Sait! applica- 
j lion to the Di.Mrim Judge foi favour of neCessaiy action 
cannot amount to an application within the meaning of 
8.22(2), 't‘he application, to fall under S. 22 (2), has 
got to be of such a nature as to amount to an appeal 
undei the Civil Ihocjclure Code. (Fyas.) l.AL 
CHAND The COLLECTtjR. 1946 A.M.L.J. 66. 

AJMER f ALUKDAR’S LOAN REQULA- 
TION (II of 1911)— Attached funds paid into 
Court prior to notification— Disposal — Procedure. 

There is no provision in the Talukdar's Loan 
; Regulation as to what should be done with sums 
I of money which reach the hands of Civil Courts 
by way of attachment and payments after the 
date of the notification. Return of the money to 
the person to whom a loan is to be matle through 
the Commis.sioner is the only course open. 
{Davies.) Gokal PraSHad t?. Au Rasul. 1941 
A.M.L.J. 101. 

Ss. 6, 7 and IB—Disa/dltty contemplated 

by S. I’—Datc'^ of commenrement and termination 
— Mo/tjrage in ihe interval— LuibiDty of exeeutani or 
his leeol representatives. 

The starting of the disability contemplated in S. 7 of 
the Ajmer Taluqdar’s Loan Regulation of 1911 is not 
the date of the TaluqdarV aj plication to the Commis- 
sioner under S. 3 of the Regulation, nor the date of the 
Chief Commissioner’s order to the Csomnussioner under 

S, 5 but it is the date of the notice issued under sub- 
S, (1) of S. 6. Similarly, at the other end, the date of 
cessation of the dihaWlily would Ixj the date on which 
tlie Commis. iuimr would issue a notification under S. 18 
on being satisfied that the Uduqdar concerned had 
ulreatly bectime freeti from indebtedness. Hence a 
mortgage executed during the subsistence of the die^ 
alnlity is voitl ah tnitio and cannot create any liability 
either a.H regards the executant or his legal 

atives. {Vyas,) PaNMAL KaNWAK v. LmUUAM 

SilSfOHJl. 1946 A.M.L.J. 29. 

-S. 7—i\fortg<ige hy istimrurdar*i sem^/d^iiHy 

Created by. 

Where a mortgage In esceculed by th« of an 
istimrardar, the fact that he had no right, title or 
interest in respect of the propertlen at the date of 
mortgage does nf»t mean that there h m |)ersoiitl 
liability m fur at be Is concerned lor ihe moWgaged'"' 
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ALLAHABAD HIGH COUKT RULES. 

could not create a liability on them. UV'.) i’'\NMAL 

KaNWAR V. LaCHMaN SiNOHJf. 194:6 A M L,J. 29. 

ALLAHABAD HIGH COURT RULES, 
General (Civil)} Ch. XXI, Hr. 22 zind 23 Lon-' 
ientious litigation — Test, 

Rr. 22 and 23 of Qi. XXI of the General 
Rules (Civil of the Allahabad High Court draw a 
distinction between contested and uncontestud 
litigation and make it depend upon \vhcther there 
has been a decision 'on the merits aftei contest. 

A decision as to the amount of Court-fee payable, 
is not a decision ‘on the merits’ although it may 
give rise to some measure oC contest. {Braun.d, 
/.) Shiva Shankar Lal Sharma v. Ramji Lal. 
195 I.C. 781=14 RA 81=1941 AX.J. 290-1941 
A.W.R. (Rev.) 405=1941 O.A.(Supp.)331=1941 
R.D. 312=1941 A.W.R. (H C.) 166=1941 
A.L.W. 428=A.I.R. 1941 All. 285. 

(CRIMINAL), Chap. II R. I -Fresh 

vakala-tnania, in appeal — If necessary. 

OncQ di vakalainama Ivds hetn iiltd in the trial 
Court, it holds good for such Courts as the 
pleader has a certificate for, provided that the 
vakalatnama authorises him to appear there on 
behalf of his client. {Hamilton,!.) Emperor. 
«;.ChhaJJu. I.L.R. 1941 All. 633=197. I.C 
497=43 Cr.L.J. 173=14. R.A. 206=1941 A.L.J. 
344=1941 A Cr.C. 145=1941 A.L.W. 653=1941 
A.WR. (H.C.) 246=1941 O.A. (Supp.) 599= 
A.I.R. 1941 AIL 336. 

ALLUVION AND DILUVION. Xer also 
Bengal Alluvion and Diluvion Act. (IX of 
1847) and Bengal Alluvion and Diluvion Regula- 
tion (XI of 1825). 

— Accretion formed in one season— If ''gra-' 

duair 

Where an accretion has been formed in one 
season and one season only the process of accre- 
tion cannot be described as gradual. {King, J ) 
Subramania Aiyar V. Province of Madras. 203 
I.C. 271=1942 M.W.N. 633=A.I.R. 1942 Mad 
660=:(1942) 2 M.LJ. 223. 

—Dhardhura— Custom applying irrespective 
o^f change of course of river being either gradual 
Of sudden— Reasonableness— Enforceability. 

A custom of dhardhura which applies irrespec- 
tive of the change of the course of the river being 
either gradual or sudden, is not unreasonable 
and hence could be recognized and enforced by 
Courts, iAllsop and Verma, JJ.) Rabhey 
ShyAm z;,Ram Dhan Lal. 1942 A.L.J. 661=1942 
A.L.W. 629=205 I.C. 505=15 R.A. 425=A.I.R. 
1943 All 68. 

■ ■ ■ 'Diaraland — Submersion— -Kaiyat without occu- 
pancy right failing to pay rent — Effect — ^Forfeiture of 
rights — Claim to tenancy on re-appearance of land— 
Sustainability. See Bihak Tenancy act, S. 180. 

24 Pat. 444. 

— . Entry after alluvion— Requisites to be 

proved, 

,,Ftt Sathe, A.M , — Before any land can be 
entered after its alluvion as the property of its 
former owners its identity on the other side of 
the river must be established. Such identity can 
be satisfactorily established only by justaposi- 
tion and sup^rimposition pf maps of villages pn 


appeal. 

both sides of the river. {Shirretf, JM, and 
Sathe, A.M.) Avadhishi Pkatar Sh\r,H v. 
1>ASHUFAT PRATAP SiNGH. 1941 O.A. (Supp.) 
951=1941 A.W.R. (Rev.: 1200. 

--Laukds tn tUai and nnvi t' rtver—Kimht to- 


Rc-fonned i.ind—Rti^d of prhiotu owner— Cf owRs 
ri^ht to <mnct ship of ^ iver^hed — Rule. 

The Crown’s owiieiship of the bed uf a liver will be 
presumtd it the river it> either tidal or navigable. In 
deciding thequehtion of navigability oi a uvei in ctise 
of a dispute us to a lankii in an estate the navigability 
should be decided ^vilh releience to the conditions 
prevailing at the time of the grant. Where the river is 
shown to have been then navigable, the fact that the 
volume of water flowing in ti.e stream has since 
diminished as the ^t^uIl of an artificial erection of tiam 
walks and that it has liieteby been remiured not 
navigable during certain parts of the year will be 
immaterial, Whcte the process of iormatiun of a 
lanka in a navigable or tidal river cousi.sts ordinarily m 
the rise of sand-bank owing to the .shifting of the river- 
bed by floods, the planting ot the sand-bank with reeds 
the interception of silt by leeda grown on the sand and 
the gradual formation of Cultivable laial which would be 
considerably above the water level at all seasons except 
during high floods, there can be no question of any 
completed title by lateral accretion to the land to which 
the sand-bank is attached, until the soil has been 
deposited so as to laisc the bank aljove the ordinary 
level of the water. If, however, the siuuhbank is a re* 
formation of land formerly owned and wabhed away, the 
owner can be presumed to retain his title in the isite of 
the land formerly occupied by him, and when it re* 
appears, even though the ro-forniation is incomplete, he 
would lie entitled to a declaration of his right 
thereto, provided the re-formation is identifiable with 
the original land and there has been no abandonment of 
his right therein. {IVadswoftk and Fatanlah Suftrit 
JJ .) PROVINCE OF Madras Jaoannadha 

KaJU. I.L.R. (1945), Mad. 420^ (1945) % M.L Z, 27 
AMENDMENT. 

Of pleadings. See C.ib Code, S- 152. 

C P. Code, O* 6, R- 17. 

Of decree. .SV^ (1) Gib Code S. 152- 

(2) Decree. 

APPEAL. 


— — Abandonment of issue in trial Court— Laier 
ruling on the point — Point if can he raised 
appeal. 

Where in the trial Court an issue is not pressed 
by the counsel and subscyiucnt to thabthere is an 
authoritative decision on the point, the party is 
not bound by the admission of his counsel in the 
trial Court and can raise the point in appeal 
{Yorket J.) Asu Begam v. Baghubar DaVAL- 
192 I.C. 327=13 R.O. 352=1941 A.W.R. (C.C.) 
13=1940 O.W.N, 1249=1940 O.A. 1210=1941 
O.L.R, I13=A J.R. 1941 Oudh 203. 

— Abandoned plea, if can be raised. 

Where a plea was not only not raised in tlie 
Court below but was expressly abandoned cam 
not be raised in appeal. {Madehy, /.) GaNGA 
Gulam z/. Sheo Mangal Bajpai. iSJLticlc. 632= 
if A9' ^08=204 I.C, 237=1942 A,W.R. (C.C) 
356(3)=1942 O.A. 588=1942 O.W.N. 72$= 
A.I.R. 1943 Oudh 83 

Abatement. SeeOR, Cope, O. 22 Rr. 4, 9 

n. 
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appeal. 

^Abatement — ^idt against several persons in- 

eluding minors— Decision against plaintiff— 
Appeal by plaintiff voithout impleading minor 
defendants— Abatement. 

Where a suit against certain persons some of 
whom are minors is decided against the plaintiff 
and the plaintiff appeals without impleading the 
minor defendants the appeal does not abate if 
plaintiff is satisfied with a decree against the 
minor defendants. (Agarii'ala» 7.) Sh-:()n.\ni)an 
Gope i;. Shahdeo Kha'i ik. 191 I.C. 597.=:13 R.P. 
332=7 B.R 235=A. I.R. 1940 Pat. 671. 

—Appeal in regard to auction sale — Auction- 
purchaser — Necessr.ry party. 

The auction-purchascr is a iv ces.sary pa^ty in 
any appeal in resiiect of the sale in winch he was 
the purchaser, {Sathe.S.M,) ZAtiKhu Hasan z;. 
Mujtaba Husain. 1943 A.W.R. (Rev.) 185 (1) 
=lg43 R.D. 303 (1). 

—^—Appellate Court— Appreciation of oral evi- 
dence— Weight to be attached. 

The appreciation of oral evidence by the trial 
judge is no doubt entitled to gieat vytight by the 
appellate Court, but that appiecialion must be 
tested by the otjier proved facts in the case, 
especially if the evidence is substantially coiroho- 
rated by tho.se facts. {Divatia and Macklin, JJ,) 
Secretary OF State v. Chiman Lal Jamnapas. 
IL.R. (1942) Bom. 357~2U1 I.C. 420=15 R.B. 
76«44 Bom. L.R. 295=A.I.R. 1942 Bom. 161. 

‘Appellate Court— Findings of fact not 
drawn from demeanour of witnesses. 

Where the findings as regards facts have been 
drawn from “argumentative “inferences" from 
the testimony, oral and documcniaty, produced by 
a witness, and depend upon “the weight ot 
evidence'" and “the inlicrent probabliities of the 
story." and not on tiie credibility induced by his 
“whole demeanour in the wifnC'S box," or ‘the 
manner in which he answers questions", the trial 
court is in no better position than the Court of 
Appeal in discovering the truth. {Sir Madhavan 
Nairf) Al. Vr. St, Vihappa (. tucri iar z;. Pkiua- 
KARUFAH Cheitjar. 1945 M.W.H, 322=47 
Bom, L.R. 608=49 C.W.N. 211=Al.R. 1945 
P.C.35=(1945) 1 M.L.J. 136 (P C.), 

Appellate Court — Interference— Assessment of 
damages by trial Court. See Tort— Damages. 
(1945) 2 M.L.J. 257 (P.C). 

———Appellate Court— Powers of — Interference 
with correct order on technical ground. See 
United Provinces Encumbered Estates Act, 
S. 46— Exercise of DtscRETioN. 1943 R.D. 152. 

— — Appellate Court — Powers of— Production 

of evidence. 

Where an Appellate Court had the originals of 
documents produced before it to satisfy itself as 
to the correctness of the copies which alone were 
produced in the lower Court, it was so entitled to 
allow the production of such evidence and it in 
no way prejudiced the other paity who could not 
make a grievance of it on appeal (Ailsop and 
Hamilton* JJ.) Ram Kaeiv. Pyake Lae. 1943 
A.W.R.CH.C.) 52=206 I.C. 415=15 RA 521 
=1943 AX.W. 183=1943 O A. (H.C.) 52=1943 
O.W.N. (H.C.) 101=1943 AXJ. 93=A4.R. 
1943 AIL laa. 

QJD.-Z 


appeal. 

—Appellate Court — Power to set uf) new ciu: 
inconsistent zvith plea in tr at Court — Remind of 
suit for trial of new case — Propriety. 

\n appellate Court has no power to set up^ a 
new case tor a pariy, winch is inconsistent with 
iu.s pleas in the trial Court and to send back the 
Sint for trial of the new case that it has set^ up. 
Sucii a procedure would cause irreparable injury 
to the other parly. {Abdul Chani and Subrah- 
nianya AiyarJJ,) Baskariah Chf.nnabasapba. 
20 Mys.L.J. 17.^46 Mys. H.C.R. 539, 

Appellate Court — Procedure tchen in doubt. 

When an apiidlaie Couit is in doubt as to liie 
correctness oi the lower Courl’s order, the order 
of the inal Court should be maintained, {^kirreff* 
S.M. and Sat he, J.M.) Raghunatii Prasad 
Singh v. Mahommed iNooh. 1942 O.W.N. (B.R.) 
.519 (2) = i942 A.W.R. (Rev.) 337=1942 O.A. 
, (Supp.) 363. 

Appellate Court— Right to look into subse* 

qiicni events. 

The Appellate Court is entitled to look into 
subsequent events' for the purpose of doing 
coniibeie j usuce to tfie parties and in particular, 
for avoiding furtiicr iuigation. iMukkerjea and 
Sharpe JJ.) 'Iakak Chandra Das v. Anukul 
Chandra. 49. C. W.N. 716. 

Appellate Court— Setting up new case for 

party— Error of law. 

The judgment of a lower appellate Court is 
vitidtcd by a clear error of Jaw if it sets Up a 
case lor a plaintiff which he himself had not set 
up in the trial Couit, {Ghulam Hasan, J.) 
Hashmat Jahan V. SuEo Dulary. 17 Luck. 472 
=198 I.C. 184=14 R.O. 380=1941 O.W.N, 1340 
= 1941 A.VJ.R. (Kev.) 1148=1941 OA. 1038 = 
A.I.R.1942 Oudh 180. 

—Appeal — .Appreciation of evidence — Inter* 
feieiice Nand Kishwar Bux Ruy v.Qqvai Bux 
Rai. [see Q,D, i9jt)-40. VoL 11, Col. 2033. j I.L. 
R. (1940) Kar. (P.C.) 235. 

A Predation of epide nee by trial Court— 

Interjerence. 

Where the District Munsiff after a detailed 
examination of the evicitncc conies to the conciu' 
bion that the evidence was true the Distict Judge 
on appeal ought not to reverse this finding with- 
out stating his reasons, {teach, C.J.» V enkatara* 
mana Rao and Paianjali Sasiri. JJ.) kiUNiSAMl 
iMUDAEix;. Karasafpa kluiJALi. I.L.H (1941) Mad. 
785=196 I C. 406=14 K.M. 293=1941 M.W.N. 
655 =aJ.H, 1941 Mad. 539=(1941) 2 MXj. 
79 (F.B.). 

— — Binding nature— Person unsuccessful in 
getting m pleaded — Not bound by result of appeal 
A person is not bound by the result of any 
appeal to which he has not succeeded in getting 
I himself made a party. (Tek Chand and Beckett 
JJ.) Shanti Lal?/. F. JhiiRA Lae Sheo 
I.L.R. (1942) Lah.603=l98. I.C 726=14 RX* 
,351=43 PX.R. 47l=AJ.B*l94lLafa. 402* 

-—-—-Competency— Abatement of suit— Order declar- 
ing— Right of «p|5eal. C, P. ' Codti 'Ry3. 
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•^CompeUncy—Applicalion to Court — Order 

on not appealaole — Subsequent nidkiiiij of rule 
givmj rijht of appedl—EjJect— Right of appeal 
and ri^ht to linil j iiginent^Distinction. 

Wnen at tiie tim:; an application is made to a 
Court no right of appeal exists against an order 
on such application, the fact^ that subsequently a 
rule IS made establishing a right of appeal would 
not make an appeal maintainable unless there is 
something in the rule which expressly or by ; 
necessary implic ition gives it retrospective effect. i 
There is no logical distinction betvveen a right of i 
appeal and a right to a tinal judgment without an 1 
appeal. Both are equally vested rights. {King ' 
and Kuppuswami Ayyar, JJ.) Examiner of Local 
Fui^d Accounts v, C)UB.<amania Muijaliar. I.L.R. 
(1943) Mad. 501-207 I C. 612^16 R.M. 139-55 
L.W. 778:=1942 M.W N. 755=A.X.R. 1943 Mad, 
203 (1)=1942) 2 M.L.J. 667. 

—^^Competency— Decision on some of the isstces 
— Judgment and decree issued that issues arc 
found against plaintiff— If "^decree"' — Appeal- 
ability, 

Where in a suit for maintenance, the Court 
frames several issues and decides some of the 
issues first, writing a separate judgment giving 
resons^ and issuing a decree to the effect that 
those issues “are found against the plaintiff", and 
adjourns the suit tor evidence oJu the other 
issues, an appeal lies from the decree so deciding 
the first set of issues. The decisions on those j 
issues cannot be regarded as mere findings. The | 
judgment and the decree incoroporating the find- j 
ings must be regarded as an adjudication con- I 
clusively determining the rights of the parties 
with regard to some of the matters in controversy 
in the suit. An appeal theretore lies because 
there is a decree* and the plaintiff cannot be 
deprived of his remedy of appeal merely because 
ffie trial Court passes decrees which may be 
defective. {Happel, J.) Venkayamma zi.Ramayya. 
1943 M.W.N. 589—56 L.W. 539=A.LR 1943 
Mad. 767=:(1943) 2 M.L.J. 348=211 1.C. 63=16 
R.M. 480, 

7 " . s^Competency-^If affected by subsequent 
legislation. 

An appeal which was incompetent on the dale 
when it was filed could not become competent as 
the result of a new Act passed subsequent to the 
filing of the appeal. {Varma, J.) Het Ram a;. 
Collector of Aligarh. 197 I.C. Il4=14 R A 
185=1941 A.L.J. 513=1941 A.L.W 828=1*941 
O A-XSupp.) 634=1941 A.W.R (Rev.) 702= 
1941 R.D. 772=A.I.R. 1941 All. 355, 

— Competency — Method of ascertainment. 

Ordinarily when one wishes to find out whether 
an appeal is competent one has to examine the 
judgment and decree or order and then see whe- 
ther it can be brought within the statutory provi- 
sions which allow an appeal. One has not to 
decide the appeal on the merits before one is in a 
position to say whether the Court has jurtsdic- 
^On to hear the appeal or not. {Henderson, JO 
Sakkal Sardar V, Is WAR Das Thxrani. I LR 
(Wl) 2 Cal 366=199 I.C. 740=14 R C. 529= 
4 F L J. ( a C,; 405=A.I.R. 1942 Cal. 230. 

; Competency— Mortgage suit— Order direct- 

mg preparation of account and making out of 

final decref-Aiiealability. ^ 


lOd 


appeal. 

‘\t o.'.k*;* i I A m iri dirovrling that au 

LXd mt ue iircuirel at 1 ilail J^'Crcc made oil is 
a jC Appe ilibio; tjio irly ag^^neve 1 nr.ni aw.iit 
Jie uomphAio I of tiie fn il at;} then file a 

regiilir^ appeal agaiiisi ihui. (Rowlatil and 
ChatU'rji, JJ.) Sh.vnti Devi u. {vhotai Pr.\sAd 
SiNGti, 199 LC. 5il-14R P. 590=S B.R. 550=: 
23 Pat. L.T. 6l5=A,I.R. 1942 Pat. 340. 

Competency — Oialcr not drawn up under 

142, C. P. C'ude=Appcai^MaintiuiiahiHty. 

C. P. Coim, S. 1 13. 45 Bom, L. R. 961. 

Coinpetency-Suli filed as small cause suit 

— Disposal by Judge ha. iiuj small cause po7vers— 

I Right of appeal — Suit numbered as original Jinf 
: —Efject, 

When a suit is iilu<i as a small cause suit and is 
' actually disposed <£ by a Judge wiuj has the 
: necessary puwcis to try it as a small cati.'-e suit, 

1 it must be dccnucl to Iiave been disposcTl of as a 
: small cause suit, aiul ihei eiurc there can be no 
right oi appeal against the (lecr<,e in the suit 
Tnis principle must be applied even tht iigh the 
suit may have been uunihered as an original suit 
after filing ami before di.^po.sal. {King, J.) 
Arunagiri Goundan V. Ramaswami Rillai. 
1941 M.W.N. 829=54 L,W. 324=A.I.R. 1941 
Mad.867=(l9'41) 2 M.L.J. 537. 

Comt’clency—Suit for parhtion^Plea by 

defendant that suit is bad as being for partial 
paritiion—Diunissal of suit—Dejendant dissatis- 
j led with some statement in judgmenl — Right to 
appeal. 

Where a suit for partition is resisted by a 
defendant on the ground that the suit is one for 
partial partition arid is dismissed on that ground 
it is not open to that defendant to appeal against 
the decree of dismissal merely because he is dis- 
satisfied with some of the .staicincnt.s in the judg- 
ment No finding in the judgment of dismissal 
can operate as res judicata the rights of the 
parlies being left entirely untouched by the 
dismissal of the .suit. {Leach, C. J. and Krishm- 
swami Ayyatigar, J.) Bafayya v. Kama- 
KRISHNAYYA. 57 L.W. 470=1944 
527=A,I.R. 1945 Mad. 39=(l944) 2 MXJ. 


— I — Consent decree— 'Parties agreeing orally to 
by Judge and to abide by decision givco— 
Decision— If award of arbitrator— Appeal from 
If lies. See ARBITKATION ACT, CHAB. IV, 


Effect' 
decision' 

47 BomX.B. S88. 


— ^Construction of orders — Order **remitting 
hack** notice of appeal ^'to be dealt with according 
to law*’ — Parlies, not compelled to proceed with 
appeal. 

An order “remitting back^* a notict of appeil 

to the appellate tribunal “to be dealt with accord- 
ing to law’ gives the parties only a right which 
the parties are not compelled to exercise to ac 
adjudication by the appellate tribunal (lord 
Justice Du Parcq,) Shrre Meenakshi Mats, 
Ltd V . Patel Bros. 71 1.A. 106=I.L.R. (1944) 

230=216 

MW M "ti? ^ LJ. 395=1944 

M.W.N. 561-57 L W. 520=48 C.W.N. 690=46 
841=1944 A.W.R. (P.C.) 46=1944 
O.A, (P.C.) 46=11 B Jl. 133=AXS 1944 P C 
;6=(W2M.L.J. it (P.C.). 
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- ^Conversion into revision--If claimable as of 
right. 


Conversion of appeal into revision is entirely 
discretionary and cannot be claimed by a party a^ 
of riglit. iSathe S. M) Ali Mewas v . Anwar* 
Bibi. 1944 A.W.R, (Rev.) 271. 


Cross-objection — Both sides filing appeals 

--One appeal beyond limitation — If can be treated 
as cross-objection. 


Where both plaintiff and defendant hie sepa- 
rate appeals and the defendant's appeal is lime- 
barred, it is not open to the Couit to treat it as 
cross-objection to the plaintiff 's appeal. (Almond, 
J. C.) Mahomed Sakwar Khan v . Ghafour 
Beg. 211 I.C. 343=16 R.Pesh.67=AJ.R. 1944 
Pesh. 7. 


— ; — Duty of appellant-— Proof of incorrectnc.s^ 
of judgment. Ram Charan Das 'y. Bhacwat 
Saran. IseeQD. 1936 -'40 Vul. I. CoL 32j7.j 
191 1.C. 620=13 R.A 242. 


~ - -Effect of new enactment on procedure rela- 

ting to appeals Suit filed under Agra Tenancy Act 
and decided under new Act— -Procedure 
The procedure regarding appeaD is determined 
not by the date on which the appeal is actually j 
filed but by the date on which the suit was } 
originally filed. Hence in a suit filed under the 
Agra Tenancy Act but decided under the new 
Tenancy Act, the appeal would be governed only 
by the Agra Tenancy Act. (Sathe^ S.M.) Chabu • 
V , Mahipat. 1944 R.D. 39=1944 A.W.R. (Rev.; { 


Failure to file first Court's order— Proce- 
dure to be followed. 

If an appeal is filed without the necessary copy 
of the first Court’s order, the appeal should be 
deposited as incompUl'^ and then when the copy 
decide the question of limitation 
(Shirrefi, J.M ) Bachan Kai z/. Brh Narain 
Rai. 1941 A W.R. (Rev.) 565 (1)=1941 O.A 
(Supp.) 496 (1)=1941 R.D. 668. 

Filing of — Does not operate as slay 

C P. Tenancy Act. (1930). S. 6 (6). I94i N L 

J. 50. 


APPEAL. 

weil as on questions of law, the C.mrt of appeal 
has to consider and weigh tiic j udgaicnt appealed 
against. It has to examine the inaLerials on the 
record and to come to it.s owii conclusions, 
(R.C. Muter, Khundkar and Pal, JJ) Bibhahati 
Devi v . Kamendra Narayan Koy. 202 I.C. 
551=15 R C. 355=47 C.W.N. 9=A.I.R. 1942 
Cal. 498 (S.B.) 

Finding of fact — Finding as to execution and 
ittestation of will, 

zV liiuling as to cxecatiun and attestation of a will is 
a pure tiaduig of tact. {Lord Thankirion.) MaNINDRA 
' :H.ANI)RA L.ALA V. ivi tH \LUXMl BANK, LTD. 2li P. 

i L.T. SO-TD C.w.3^. lOiO 1^.0.106===* 

tmS) 2M.L.J. 46'P.C.;. 

Finding of fact-interference. 

There are cases in which evidence is so well 
balanced tliat an inference eitlier way can rea- 
sonably he drawn, in such_ cases, the appellate 
tribunal may select the inference they choose; 

I but they can hive no equal choice between an 
j inference that is safe, and one that is luT safe. 

I Not safe, means that there is not evidence from 
wliich the mlerence can reasonably be drawn. 
(Lord Atkin.) Sris Chandra Nandy v. Kakha- 
tananda I'hakuu. 68 I.A. 34 .=;I.L.R. (1941) 1 
Cal. 468=1941 P.W.N. 263=1941 O.A. 457= 
1941 AWK. (P.C) 34=1941 O.L.K. 329 = 7 
B.R. 656=13 RP.C. 173=73 C.L J. 555= 
I.L.R. (1941) Kar. (P C.) 54=43 Bom.L.R. 
794=193 I.C. 220=1941 O.W.N. 572=22 Pat. 
L.T. 286=53 L.W. 469=1941 M.W.N. 354 = 
1941 A L.W. 419=45 C.W.N. 435=A.1,R. 1941 
P.C.16=(1941) 1 M.L.J. 746 (P.C.). 

Finding of fact— Interference. 

In a civil appeal the Court should not interfere 
with fiudiiigs of fact unless it is satisfied that the 
trial Court is clearly wrong. The judgment 
must show tiiat tlie findings of the trial Court 
and the reasons therefor have been fully consi- 
dered by the appellate Court. Further the 
appellate Court should give its reasons for rever- 
Mug the finding.^ of the trial Court if it decides to 
reverse them. (Sen, J.) Nani I’atka v. jMadhh- 


- Finding of fact based on oral evidence — 
Interference on appeal. 

A Court of appeal always attaches a great 
weight to the opinion of the trial Judge on the 
credibility of the witnesses called before him 
and It would be contrary to settled principles that 
the appellate Court should substitute its opinion 
on the facts based on the written depuMtions for 
the opinion of the trial Judge who saw the wit 
nesses m the box. A decision arrived at on a 
consideration of the oral evidence cannot be 
lightly differed from and it is not open to the 
appellate Court to consider the evidence in print 
before It and find out whether it would have 
come to the same conclusion as the trial Judge 
bad. (Beaumont CJ. and Kama, J.) Khimti 
KaraMhI. LL.R. ( 1941 ) Bom. 

177=43 BomXR. 

35=A.I.R. 1941 Bom. 129. 

Finding of fact— Duty of appellate Court 

^ Where the law gives a right of appeal from a 
juagm^at pf a trial Cmrt pn guestipn« pf fact as 


SUDAN Lera. 73 C L J. 196. 

If to be against whole decree. 

An appeal mu-^t be preferred against the whole 
decree, though for ttic purposes of valuation the 
subject-matter in dispute in appeal only is 
valued. An appeal is not preferred against any 
item or items in a decree* (Harries, CJ. Pasl Ali 
and Manc/har Lall, JJ.) Raja Bhaja Sunder Deb 
V, Rajendra Nauayan iiiiANT Deo. 20 Pat. 
459 = 195 i.C. 344=7 B R. 906=14 R P. 109=22 
PatL.T. 736=A.X.R. 1941 Pat. 269 (S.B.) 


Incompetent appeal— Correction of iecre* 

though appeal incompetent. 

Though an appeal is incompetent, the appcIlaR 
Court can make alterations in the decree so m 
to bring the operative portion of the decree intc 
conformity with the language used in th** parth 
cufar enactment in question. (Bojpai am Daft 

Ij.) iljAHOMED MOHTASHm V. JOTl pBASAOi 

I L.R. (1941) All. 360=194 1.0.801=1941 A.W. 
R (Rev.) 306=1941 O.A, (Snpp,) 287=1^41 
A,h,l 246«X94I R3. 4i9»l94l^ 
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APPEAL. . ' APPEAL, 

(2)=14R.A. 7^:1941 O.W.N. 502=1941 A.W. -Judgn 

R. (H.C.} 123=A.1.R. 1941 All. 277, , Necessity? to 

.[ncotnpeieat appeal entertained and dis- i An appcil 
mused on aierus — Second appeal — llaintaiiia- j ^ eyiaea(^ 
bility — Procedure — High JwOurt's power to inter- ^ 

fere — Ejccent or — K.e\^iSioa. See C. P. Code, S. 

100. (1942> 2 M.LJ. 450. 

^ . K.D. 540 (1 

-Interference — Credibility of witness — ^ . 


502=1941 A.W. ^Judgment of reversal— Reasons for— 

Ul. 277, , Necessity to give, 

itertained and dis- i appellate Court must give reasons based on 

an.ieAl Vlaintaina- i ^'^'^deace, if it disagrees with the liading of 

irt's power to inter- Court. Viarper, S.M. and Shirrejf, 

See C P Code S I v KAsiAVVAiNf Lonia, 1941 A. 


W.R.(Rev.j 508=1911 O..A, (Supp.) 467=1941 
R.D. 546 (1). 

Opinion ot trial Judge, In a case involving a ~7 Jurisdiction io hear— Inherent power— 
question of fact tae decision oi whicn depends Absence of fornial order^EjJ ect — Appeal — Revi’‘ 
on the reliance to Joe placed on the testimony oi Lumpelency. 

witnesses the view of the judge who tried the No Court has an inherent right to sit in appeal 
case and saw the witnesses is entitled to great I over another Court. The jurisdiction to hear 


weight. Wnere the only question is which set ot 
witnesses is to be believed the hndings of the tnal ! 
Judge Should not be lightly regarded on a mei'e j 
calculation of probabilities by the Court oi ; 
appeal. {Nasim Ali and B, N. Row, JJ.) ' 
RAjjsANDij^ti z/. Aswini Kumar Chowdhury, 1. I 
L.R. .1941) 1 Cai. 457=13 R.C. 363=193 I.C. I 
82=A1.R. 1941 Cai. 20=72 C.L.J. 181=45 C. i 
W.N.96. ! 

Interference— “Entry in record of rights — | 

Construction — binding that land described as i 
‘belagan'" is not rent tree land— Inteiferencc in j 
Letters Patent appeal. See Record of RiGHXs— - | 
Entries in. 7 B.R. 750. 

Interference with trial Court's appreciation 

%of evidence— PP hen justified. 

An appellate Court u always slow and reluc- 
tant to substitute for the appreciation of the 
evidence by the trial Court its own estimate 
thereof, as undoubtedly the tnal Court has the 
great advantages ox having seen the witnesses, 
heard their testimony and maikcd their demea- 
nour ; and in appeal the appellate Court would 
generally be content to accept the appreciation of 
evidence of the trial Court. But where the trial 
Court fails to notice certain important aspects in 
the case and thereby arrives at wrong conclu- 
sions owing to misappreciation; the appellate 


Court would be justified and would even be Chand v . Shree Lachmi Kant Rao. 
bound to interfere and go into the evidence 280=2111 0.242=10 B.R. 354=16 B 
Itself. Wavis, CJ.and Lobo, J.) Kassim Haji A.I.R. 1943 Pat. 320. 

Khan v . Emperor. I.L.R. (1943) Kar. 294=212 

I.C. 109=45 Cr.L J. 596=A.1.R. 1944 S. 94. ^ JMewpiea 


Introduction of new record after order 

under appeal — If can be considered on appeal. 

Where a new record of certain information is 
put into the file after an order is passed which is 
appealed against, then it should be ignored when 
the appeal is dealt with and not taken into consi- 
deration at all. (Sat he, S.M. and Ross, A.M.) 
Rup Rani v . Dharam Singh. 1943 R D 51 
(1)=1943 O.W.N. (B.R.) 51 (1) = 1943 O.A. 
(Rev.) 30 (2)=1943 A.W.R. (Rev.) 30 (2), 

Judgment of reversal— Discussion of rea^ 

sons given by original Court— Necesstiy. 

If the reasons given by the appellate Court for 
reversing a decree are so cogent as to justify the 
finding, no discussion of other less convincing 
reasons is necessary for making it a proper Judg- 
ment. iKhundkar and Lodge, JJ.) Sashi 
Khmari Devi v . Dhirendsa Kishore. LLR 
1'C. 241=14 R.C. 199=^ 
AC r Tir N 699=A,I.R. 1941 Cal. 248. 


appeals is coiifencd by statute. Where in an 
inquiry in a case no formal order is drawn up, 
there is no decree or order from which an appeal 
will lie. Nor can an application in revision lie 
vvheti no order has been drawn up. (Beaumont 
CJ. and Sen, /.) Karim miya Hamdumiya v 
Jafahali BawaiMiya. 202 I.C. 574=15 R.B 
171=44 BomL.R. 666=A I.E. 1942 Bom. 279 

Letters Patent appeal — Leave when given. 

I Ganfatrao z/. Sheikh Badak. [see Q.D. 1936-40 
I Vol II Col. 2639.] X.LR. (1941) Nag. 460. 

' Limitatoin — Appeal filed in time not sub- 

sequenily traceable— Another appeal filed after 
expiry of limitation— ip time-barred. 

Where an appeal is hied within the period of 
liiiiuation and is not subsequently, traceable, 
another appeal hied after the expiry of limita- 
tion is not lime barred as it must be taken to be a 
re-construction of the lost appeal. (Harries, CJ, 
and Mehr Chand Mahajan, J.) Kuljas Kai v . 
Pala Stngh. 219 i.C. 425=46 P.L,R, 350= 
A.i,R, 1945 Lah. 15. 

New grounds. See C. P. Code, 0. 41, R. 2. 

New plea. 

A contention involving point of law can be 
raised for the first time in appeal where no new 
facts require to be investigated and decided, 
(Manohar Lall and Shearer, JJ.) Bhankumar 
Chand 2^. Shree Lachmi Kant Rao. 22 Fat. 
280=2111 0.242=10 B.R. 354=16B.F. 209= 
A.I.R. 1943 Pat. 320. 

; plea 

A new ground raised ai the time of arguments 
' which has not been taken in the grounds of 
appeal cannot be considered. (Satke, SM.) 

, Hashmat Ali v . Gilla Mal. 1943 A.W.R, 
: (Rev.) 11 (2)=1942 O.W.N. (B.R.) 803 (1)= 
; (1942) R.D.) 98S(1)=1943 O.A. (Rev.) ll (2). 

. IPew plea ai late stage in appeal. 

) The appellate Court is loath to grant an appel- 
I lant permission to lake an entirely new point for 
• the first time in appeal. It would not be right to 
allow the appellant to raise at a late stage in the 
appeal a point which was never- raised before. 
(Harries, CJ. and Fasti AH, J.) DeokinandaN 
Pd. Singh v . Parmeshwari Pd. Singh. 1^1 P. 
r W.N.582. 


. — ' New plea — Cannot be raised in appeal when 
It depends on evidence not available to appellate 
Court. ^ 

A party who could have raised a plea in the 
trial Court, when it was possible to take evi- 
deuce, but who did not take it thj^iit cannpt be 
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appeal. 

allowed to rai^e it as a new point in appeal, when , 
it depends on evidence which is not available to 
the appellate Court. (Dwafta and Macklin, //.) ■ 
HaRKUBAI FAKTRCH.\Nn V- S H A N KF RilH Al ZAUFR- ■ 
BHAI. 215 I.C. 12=17 R B. 117=45 Bom. L R. 
1014=A.I.R. 1944 Bom. 37. 

New plea — Cannot be raised in appeal zvhen 

fresh issue and evidence required to determine 
same. 

A new plea which is not raised in the pleading-s, 
and which involves the raising of a fresh issue 
and the taking of fresh evidence, cannot be 
permitted to be raised or heard in appeal 
{Krishnaszvanii Ayyangar and Horzvill, //.) 
■RaTAH of VeNKATAOTRI 7.f. SOBHANADRI ATP-A RaO 

I.L.R. (1944) Mad. 663 = 216 TC 120 = 1944 
M.W.N. 350=:A,I.R. 1944 Mad. 2ll = (1943) 2 
M.L.J. 645. 

New plea changing ^ character of suit in 

second appeal — Permissibility. 

Where a vendee instituted a suit alleging that 
the vendor's title bei’ig defective lie was entitled 
to return of the consideration money paid by him 
under the sale deed the nature of the suit could 
not be allowed to be changed in second appeal as 
one for recession of the conveyance. (Davies, 
C. J, and Weston, J ) Ai.i.AHrnNO Bacho v 
Udhoomal. I.LR. (1942) Kar. 32=202 I.C. 
584=15 R.S.51=A.I.R. 1942 Sind 81. 

-—New plea — Execution sale — Order refecting 

application to set aside^ Appeal — Nezv plea of 
fact requiring investigation of fad— If can be 
raised for first time. 

A judgment-debtor cannot lie by in the execut- 
ing Court, and then bring up in appeal an allega- 
tion which would re(juire an inve'^tigntioii into 
facts and found upon it a propo.'^ition of law 
that the sale is bad. He ought to put forward 
such an allegation during the exeiuititui pro- 
ceedings, and if he does not do so, he cannot 
be permitted to put forward the same in an 
appeal against an order refusing to >.e( n'.;ido the 
sale. (Burn and Mocketf. .hi.) Sif ^ '.’TTr; a. 
CHETTiARt^ Nahacwawt Ayvar X' Co. Si RW 
365=1941 M.WN 985=201 TC 1.S6- 15 R M. 
247=A.LR. 1942 Mad. 97=(1941) 2 M.T..:J. 550 

^New plea— Letters Patent appeal. 

An entirely new p'dnt d'-'pendant on <|t?e.stioTts 
of fact cannot be allowed to he raised for the 
first time in a Letters Patent atn'crd. (Tek 
Chand and Sale. //.) GoPAt. Dr-wt v. 

Fatima. 209 IC 75 = 16 RX. 83=45 P.LR. 
X43=AXR. 1943 Lah. 113. 

New plea — Letters Patent Appeal. 

It is not the practice of the Homf>ay High 
Court to allow new points to be raised or argued 
in Letters Patent appeals, (Broomfield and 
Macklin, //.) Gamesii l\*AMcfr axowa (ioFAL 
Lakshman. I L.R. (1943) Bom. l04-r 204 
I.C. 402=15 R B, 319=44 BomX.R. S19=AI. 
R. 1943 Bom. 12. 

~-New plea—Obfectian that suit under S. 92 

C.P. Code zvas not instituted by all who ^ot con- 
sent — When open for first time in appeal. 

Unless the facts are not in dispute, tie point 
thM the suit was not instituted by all those to 


appeal. 

whom consent was given to institute the suit by 
the Collector under S. 92 read with S. '93. C. P. 
Code cannot be allowed to he rai'^t'd for the 
first time in appeal (Daz'is, C.J--, and Tyahji J ) 
l\fuICJlANIt 2 '. hr ARK' IRH INBAS TLR. (1941) 
Kar. 204=194 I.C. 461=13 R S. 277=A.I.R. 

1941 Sind 88. 

Nezv t>lea — Oh j ection fa admissibility of 

document — CertHied copy admitted in trial Court 
zeithout objection. 

Wiicre ihe (»bjecttun to be Irkeii is not that 
the dt'^euiiient is iti itself inadmissible but that 
the mode of i»ro(r>r put forward is irregT’Inr or 
insu fficie.nt. it is es.sonfial (bat (be objection 
should be taken at the tn-’d i efore the document 
is marked as an F.xhibit and admiMed to tin* 

' record. A party cannot He by tintil the case 
cOnu' bef ore a Cotjrt of apperd an<! then com- 
plain for the first time <)f the mode of proof. 
Where, therefore, a certified copy of a registered 
d.ncument has ficen adrn it t(‘d in evidence without 
, objection in the trb'i I Court, the Appellate Court 
; cannot reject tlw document either on the ground 
that no fonndaticin has been laid for the admis- 
sion of secof dary evidence or on the ground that 
' there is no evidence to prove th(‘ execution of 
' tlie document. (Sir George Pankin). Gopat Has 
\ V. Srf TirAiPtitren, IX. R fl943'> Kar (PC) 
69=1 943 A L J 292=207 T.C 553= 1 943 O W. 

I N. 334=1943 A X W. 466=1943 A W.R. (P.C ) 
14=1943 0 A. (PC.) 14=16 RPC 47=56 L. 
W 593=10 B R. 7=47 CWN 607=46 Bom. 
L.R 220=A.I.R. 1943 P.C. 83=(1943) 2 MX. 
J 51 (P C.). 

New pica — Obicctir.n tfv maintainability of 

suit if can be raised in appeal-- Duty <>f C'ourt to 
rai.se wlnai it cfunes to its uf»tice NAGMurtt- 
SIIAN.A BtfATTA V . SlO' T 11 A M Nt A . free Q- L. 

1936 - '40 V<d. If. Gil. 2642.] 45 ^fys.H C.R 321. 

pjezv plea - Permizsihility in append. 

An objection as to the mode of nllotinent of 
properties in a partitirsn by arid* raftirs canr^ot he 
raisral for the first tiitu* on appeal. (IJarrlez, (\ 

J and Mivtohnr lull J) I’tANt BAftA’U'R Jha v. 
Srm'Ka>?t Tha. 22 Pat 108-211 lC‘l37-' 
10 BR 344 = 16 R.P. 201: AIR. 1943 Pat 
285. 

.^g'zti plea — /Ven iis to mainttnntibdiiy of suit 

or appPcnlion. 

A point about (be maintain, 'ibditv of an apfdi- 
cntii<n V'.. hi'-!' eogs to the r<n.f <;<[ ft i* j'tri-dieii. ui 
of the Ct on t *'ar'i be raised for tU- I'u^t time in 
(he lligii Cbnirt ilnciudi it put in fh« 

lower appfllan' Court, (Idzatia, I.) CiiiMAN 
T.ai. lsnwM<rAi. Mfu'iw rr {rsiou or 

i'ACTftiuEc, ILR. (1942) Pom 649 t' 202 IC 
597.- 15 R,B 172=44 BomLR. 

1942 Bom. 273, 

-Ab'ic //ea of absence of jurisdiriton 

If can be raised in late stage, tn appeal or 
rezdsion, 

A substantial ciuestion of Jnrisdtctton, UiiUfly 
that a Court has no » pitrti^ 

cular Older suo motu. can be raised »t any it»g4 
of a case, in apjK-al or in revision. (Midd/eia$t») 
Fa ujPA R V. F8a»oph Kvuab 'MnkAi-p' 

B.R.i78* 
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APPEAL, 


'New plea— ‘Plea not raised in Court below 

and not taken in grounds of appeal, 

A point which is not taken in the lower Court 
and which is not taken in the grounds of appeal 
cannot be raised for the first time in the course 
of the hearing of an appeal. {Krishnaswami 
Ayyangar and Kunhi Raman^ JJ.) Narayana- 
swAMi Ayyar V. Narayana Iyengar. I.L.R. 
(1943) Mad, 509-210 T.C 268=16 R M. 409= 
66 L W 25=A.I.R. 1943 Mad. 288=(1943) 1 M. 
LJ. 114. 

New plea — Plea not raised in grounds — If 

can be urged. 

It is not open to an appellant to urge a plea in 
appeal which was not specifically raised in the 
grounds of appeal. (Agarwal and Madeley, JJ.) 
Matman Nissan v Patrshwari Prasad. 19 
Luck. 204=207 I.C. 522=16 R.O. 37=1943 O.A. 
(C.C.) 115=1943 O.W.N 180. 

New plea — Plea not raised in grounds--' If 

can be argued. ^ ^ 

Where a point is not taken in the grounds of 
appeal and the appellant is also not concerned 
with it, it cannot be considered in the appeal. 
(^athej S. M. and Ross, A.M.) Ori Lal i:/. .Sita 
Ramc. 1943 A.W.R. (Rev.) 168 (2)=1943 R.D. 
299. 

r" 

^New plea — Plea not raised in trial Court 

or in grounds of appeal — If can be raised at 
hearing of appeal. Narasimha Ayyar v, 
Krishna Ayyar. [see Q. D. 1936’ — 40, Vol. TI, 
Col. 2643.] 192 I.C. 85=13 R-M. 526. 

— I — New plea— Plea of estoppel— If can be 
raised for first time in appeal or second appeal 
A party wishing to avail himself of the plea 
of estoppel must plead the estoppel in the trial 
Court, so that his opponent may be able to show 
that there is no room for the application of the 
doctrine. If that is not so pleaded and the 
parties go to trial on other plaint issues, the plea 
should not be allowed to be raised for the first 
time in appeal or in second appeal. (Manohar 
Lall and Chatter ji J].) Japo Singh v. Btshu- 
nath Lal. 196 I.C 849=14 R P, 257=8 B R. 
127=22 Pat.L.T. 821=A I.R. 1942 Pat. 71. 

— ; — New plea — Plea of exemption from limi- 
tation raised in second appeal. See C. P. Cope, 
0.7, R. 6. 1943 NLJ. 611. 

New Plea— Plea of limitation. 

A plea of limitation founded on undisputed 
acts is a question of law, and may be taken in 
ppeal for the first time. (Davis CJ., and Lobo, 
J,) Kupomal Codumai- V. Mt. Janat. I.L-R. 
(1941) Kar. 124=14 R.S, 78=196 I C. 565= I 
A.I.R. 1941 Sind 158. 

—New Plea-— Plea of limitation given up 

before issues in trial Court. Sharifa Begam v. 
Court op Wards, [see Q.D. 1936— '40 Vol, II, Col 
2676.] IL.R. (1941) Lah. 843=191 1.0. 676=13 
RX. 343. 

New plea— Plea of limitation— If can be 

raised in appeal 

A plea of limitation which depends upon a 
question of fact cannot be raised for the first 
time in appeal as a matter of right. Where the 
question cannot be decided without taking fresh 
evideneef the appellate Court will generally 


refuse to entertain the plea. (Abdul Chant and 
Subramania Aiyar, JJ.) Baskariah v- Chinna* 
BASAPPA. 20 Mys.L.J. 17=46 Mys.H.C.R. 539. 

New plea — Plea of limitation raised in 

grounds of appeal before first appellate Court but 
not urged before it — If open in second appeal. 

A plea of limitation raided by the defendant in 
the grounds of appeal before the first appellate 
Court but not urged by counsel can be urged in. 
(Almond, CJ. and Mir Ahmad, J.) Mst. Noor 
Tana v. Mst. Chana. 206 I.C 497=16 R 
■Pesh. 3=A.I,R. 1943 Pesh. 43. 


Appeal— Nezo plea— Plea of jninority in 

second — Li mitation. 

A plea of minority to support a claim to the 
benefits of S. 6 Limitation Act, cannot be raised 
for the first time in second appeal. (Stone, C.J, 
and Clarke, J .) Shivjiram Dhannai.al v. Ghu- 
LAB Thand Karooram. I.L R ( 1941 ) Nag. 144= 
1940 N.LJ 607 = 194 I.C. 806=14 R.N. 14= 
A.I.R. 1941 Nag. 100. 


New plea — Plea of mixed law and fact — If 

can be raised at late stage in appeal 
A plea which i.s not one of pure law, but one of 
mixed law and fact, cannot be allowed to he taken 
at a late stage in appeal, when the other side has 
had no opportunity to let in evidence to meet it. 
( ‘tbdul Ghani and Subrahmania Ai\ar, JJ.) 
Siddvef.rappa V. Rudrachari. 48 Mys.H.C.R. 
351=21 Mys.L.J. 239. 


New plea— Plea of novation — If can he 

raised for first time in second appeal 
A plea that a transanction was as to novation 
cannot be raisad for the first time in second 
appeal, (^tone, C.J, and Clarke, J.) Shivji 
RAM DhANNALAL V, GuLABCHAND KaUJORAM. L 
L.R. (1941) Nag. 144=1940 N L. J, 607=194 
I.C. 806=14 R.N. 14=A.I.R 1941 Nag. 100. 


New plea— Plea of res Judicata—// can he 

entertained and given effect to in appeal for first 
time — Subsequent events — Duty of Court to take 
note of. 

Ordinarily it is not permissible for an appel- 
late Court to affirm the decision of the trial 
purt giving effect to a plea of res judicata taken 
before itself for the first time. But when the 
final finding on which the plea rests is given 
while the appeal is pending the appellate Court 
ts not only Justified, but bound to take notice of 
the final judgment arrived at between the parties 
and give e^ct to the same. The Court is bound 
to take riotice of everts which have suhcequently 
happened. (Abdur Rahman, J) Rangayva v. 
Ramayya. 197 I C. 448=14 R,M. 367=54 L.W. 
241=1941 M.W.N. 981=AJ,R. 1941 Mad. SlSi 

— ^ "New plea— Plea of tqb judicata—// can he 
raised for first time before full bench, hearing a 
reference by a bench. 

The Bench in Letters Patent appeal referred 
the case to ^e Full Bench. The plea that suit 
in tne Civil Court was barred by res judicata by 
Yirtue of the^ decision of the Revenue Court 
cannot be raised before the Full Bench hearing 
the case on reference bv the Letters Patent 
Bench (Tek Chand, Dalip Singh. Bhide, Abdul 
Kashid and Mahomed Munir^ JjS Baru 
I^Niadar. I.L.R. (1943) Lah. 191=202 I.C, 407= 
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15 R L. 133=44 PX.R, 488=A.I.R. 1942 Lah. ' 
217 (F.B.). j 

New plea — Plea of res judicata — If can he ! 

raised for first time in appeal. j 

A Court of appeal would be very reluctant to ; 
allow a plea of res judicata to be raised for the | 
first time in appeal, or to give any finduig on the] 
point when the quesiion was not pleaded and when 
noissue was raised on \i {U arries.C.L and Maaohar 
LallJI) Shiva Prasad Singhs*. Skis Chandra 
Nandi. 22 Pat. 220=210 I C. 426=rl6 R.P. 147 
=A.I.R. 1943 Pat. 327=10 B R. 259. 

pjgifj pl^Q — Pica, that admission in document 

not before Court amounts to acknotvledgmcnf 
under S- 19, Limitation Act — Permissibility in 
second appeal 

A new point tliat an admission in a documenl 
which is neither on the record nor proved in the 
case, constitutes an acknowledgment under S. 19, 
Limitation Act, cannot be permitted to he raised 
for the first time in second Appeal. {Broomfield 
and LokuTjU.) Raghavendracharya Ardach- 
ARYA^;. Vaman Shriniwas. 208 I.C. 285=16 
R.P. 64=45 Bom. L.R. 253.=A.I.R. 1943 Bom. 
191. 

New plea— plea that suit falls under S 69 I 

(2) of Partnership Act — If can be raised in I 
appeal. See Partnership Act, S. 69 (2). (1942) i 
2 MXJ. 636. ! 

New plea— Point of law depending on facts j 

— If can be raised. 

It would not be right in appeal or second appeal I 
to allow a point of law to be raised which | 
depends on questions of fact which the party 
relying on the point has not chosen to raise in | 
the lower Court. {Beaumont, CJf) Anniji 
Bajaba?/. Dadu Tukaram. 195 I.C. 732=14 
R.k 73=43 Bom.L.R. 222=A.I.R. 1941. 

Bom. 197. 

New plea— Point of law depending on acts j 

— Objection to competency of execution petition] 
on ground of insolvency of decree-holder and \ 
failure to issue notice under 0 .2\t R, 16, C.P. ! 
Code — If can be raised in appeal, 

Points of law depending largely on precise 
facts should not be allowed to be raised for the 
first time in appeal. An objection that an execution 
petition was not competent because at that tirne 
the decree-holder was an insolvent and nn 
objection that notice under 0. 21. R. 16.. C. P 
Code, had not been taken out to llu* transfer oi 
the decree, arc essentially objfctinns which 
depend on facts and should therefore he raised in 
the first Court and cannot he permitted in appeal. [ 
{Mockett and Shahahuddln, JJ ) Thimma Reduy i 
V. Subbarayudu. 1944 M.W.N, lli=A.I.R 
1944 Mad.425=(1944) 1 M.LJ. 225. 

New plea— Point of latv — If can he raised. 

. Though a point raised for the first time in 
appeal may involve a pure question of law, if it 
depends on facts and ll ose facts are admittedb 
not disclosed in the plaint or anywliere In the 
record before the appellate Court, the plea is not 
entertainable at that late stage. (Collister and 
Bajpai, JJ.) Sagar Mal v. Parshottam Das. 198 ' 
id 385=14 E.A* 279=1941 A.W.R, (H.C.) , 
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371=1941 A.L.W, 1095=1941 A.L.J. 770=A.I 
R. 1942 All 36. 

— ; Nezsjplea — Point of lazo — If can he enter- 
tained for first time in appeal. 

_ It is well set tled that, provided the determina- 
tion of a question of law which is raised for the 
first time in appeal does not depend upon a 
decision as to facts which are in dispute, the 
I appellate Court is not only competent but should, 

I in the interests of justice, entertain the plea 
I (Dhatia and Lohur J J Mi '.dhap-.'M Copal v. GopaL 
I Dhondo. 232 I.C. 291=16 R.B. 345=45 Bom, 

; L.B. 980=A.I.R, 1944 Bom 50. 

New plea — Law If can be raised for first 

time — Second appeal— Point of law'. Fazl Haq v. 
Dawau Shah. {Sec Q D. 1936—40. Vol. II 
j Cob 2646.] 192 I .C. 343=13 R. Pe.sh, 37 

1 Nezv plea — Point of lazo — Mixed question 

I of lazo and f ict parinarship as regards its constitu^ 

I tion if can be raised for first time in appeal. 

The legality of the constitution of a partner- 
.«;hip is clearly a mixed question of law and fact 
cannot be raised for the fir.st time in appeal. 
(Davis C.J. and. Lobo, J.) Mulchand Ta.homal 
V . Shandas Jathanand 194I.C. 350=13 R.S. 
271=AJ,R. 1941 Sind 73. 

Nezv j^lea — Pure question of law. 

A pure question of law, that a suit is barred by 
a specific provision of law, can be raided for the 
first time in appeal. (Chatter ji and Shearer^ JJ.) 
Badrinarain V. BENfMADHo. 23 Pat. 947=220 

I. C. 25=11 B.R. 449=A.I.R. 1945. Pat. 186. 

Nezu plea— Question involving investigation 

of fresh facts. 

A question, thougli one of law, which w'ould 
involve an investigation of fresh facts, cannot be 
allowed to be raised in appeal for the first time in 
the 001^*50 of the arguments. (ICadsworth and 
Fatanjali Sasiri, JJ ) Subram man ya.m v Subba 
Rao I.L.R. (1944) I/ad. 749=57 L W. 64= 
1Q*14 M.W N. 67=A.I.R. 1944 Mad. 337=(1944) 

1 M.L J. 147. 

New plea— Question of f act not arising on 

the record — If open in appeal. 

A question of fact which has not been raised 
or agitated in the trial Court and which does not 
arise on the record cannot be allowed to bt* raised 
at the appellate stage {Kanin A. C.J. and Chagla. 

J. ) Navnttlal < liUNiLAi. z? BAtuiKAo (No. 2;. 
I.L.R. (1945) Bnm. 82=46 Bom.L.R. 787= 
A.I.R. 1945 Bom. 137, 

- — Nezo pica— Question of fad— Plea of non- 
access hetueen sponse.z—Ii permissible m appeal 
A question which is purely one of fact, e.g. 
as to iion-acccs.s between spouses# and which is 
not definite^ rai.sed in the pleadings should not 
he permitted to be raised during course of argu- 
ments even in the trial Court, much less so in a 
Court of appeal. An appellate Court should not 
permit such a plea to be raised before it or 
dihcuss it and make it the sole basis Of its 
judgment, (Ahdur Rahman, /> Manjci^a 
MtJDAUARt;. Awmakanntj. 201 I C. 39=15 R* 
M, 180=54 L.W, 411=A.I.R. 1942 Mad. m, 

~~ New Flea— Question of Jurudie$i0i 
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A plea of Jurisdiction which is based op the 
evidence already on record is purely a point of 
law and can be raised even in a Court oi appeal. 
(Sathe, SM. a'id AJf.) Hahibul Nisa z>. ! 

Salim Bux. 1944 A.W.R. (Rev*) 281. 

New plea— Question of jurisdiction. j 

A point that the civil Court had no jurisdic- | 
tion to entertain stiit in view ot the provisions of 
S.21. Punjab Alienation of Land Act, can be 
rai'ied for the first time in appeal, {Almond, J C) 
Nawab Khan t;. PiR Nazir Ahmad. 203 I. C. 
203=15 R. Pesh. 57=A.I .R. 1942 Pesh. 81. ! 

New plea — Second appeal j 

The High Court in second appeal cannot 
entertain an entirely new point if for its decision 
fresh facts have to be found. (Harries, C. /. and 
Manohar LallJ ) Badri Mahto v. Lochan S ah. 
198 I.C. 821=8 B.R. 465=14 R.P. 505=A.I.R. 
1942 Pat. 264. ^ 

New plea — Second appeal. 

It is too late for a party to raise in second 
appeal, an entirely new defence which would give 
rise to entirely differet issues from those actually 
framed in the case, (Vorke, J.) Tara Chand v. 
Dipa. 1944 A.L.W. 483. 

New plea — Second appeal — Plea of undue 

influence. ^ 

A plea of undue influence cannot be allowed to 
be raised for the first time in second appeal 
(Almond, J.C. and Mir dhmad J ) Karam Din v. 
Anant Ram. 193 I.C. 51=13 R. Pesh.=49 A.I.R. 
1941 Pesh. 6. 

—New plea — Suit by remote Hindu reversionei 

to declare invalid alienation by widow — Finding of 
existence of nearer reversioner — Plea in appeal of fiaud 
and collusion on part of nearer reversioner — If open for 
first time. See HINDU LAW— REVERSIONER. (1915) 

2 M.L.J. 442. 

— -A/'eTW plea—Suit for possession and rent 
against tenant— Plea of title not made out— Plea 
of insufficiency of notice to quit— Permissibility 
in appeal 

Where a tenant who is sued for possession and 
rent raises a plea of title and fails in it in the 
first Court, he cannot be permitted to raise, for 
the first time in appeal, a new plea as to the 
sufficiency of the notice to quit. (Meredith and 
Shiha, JJ.) Krishna Prasad ^inoh v. Adya- 
NATH Ghatak. 22 Pat. 513=216 I C. lll=ii 
B.R. 97=11 R.P. 115=A.I R. 1944 Pat 77. 

N ew plea— Rights when may he raised for 

first time in appeal 

Though in a sense an appeal is a continuation 
of a suit rights which could be pleaded and 
enforced before a suit was finally adjudicated by 
the first Court, cannot be pleaded as of right for 
the first time during the pendency of the appeal. 
An appellate Court can give effect to such rights 
only as had come into being before the suit had 
been disposed of and which the trial court was 
competent to dispose of. (Harriest C.J,, Abdul 
Rashid and Abdur Rahman, JJ.) Zahur Din v. 
Jalal Din. LL.R. (1944) Lah. 443=215 I.C. 
SfJS=17 R.L. 136=A.I.R, 1944 Lah. 319 (F.B.) 

— Qitti^ Finding as to separation of joint 
family^ 


j Though there is a presumption in favour of 
I jointness in the case of a Hindu family, when it 
' is once found by a trial Court that the family was 
not joint atid it is appealed against the onus is 
clearly on the appellant to show that the judg- 
ment appe lied against was wrong. (Collisier and 
Verma, JJ ) IMahabir Prasad v. (^hahta Devi, 
1943 A.L.W. 116. 

Order in e-xecution. See S. 47, C. P. Code. 

Order to be appealed against — Series of 

appealable orders. 

Where appeals are allowed from a series of 
orders following one another the question whether 
the existence of a subsequent order will or will 
not make an appeal against a previous order in- 
fructuous depend.s upon the relative nature of 
the two orders, If the second order is the prin- 
cipal order and effectively dccide.s the rights and 
liabilities of the parties, then if it is allowed to 
become absolute and binding on the parties by the 
nc)n-filing of an appeal against it, its existence 
will render an appeal against a previous order of 
i an interlocutory nature infructuous. Pjut where 
I on the other hand the first order is the principal 
! order deciding the rights and liabilities of the 
I parties and the second order is merely a consequ- 
ential one, an appeal will lie against the first 
order and the second order will be automatically 
amended in the light of the orders finally passed 
in the appeal against the first order (Sathe, 
S. M.) SiDH Nath v. R.ajendra Shanker. 

1943 A.W.R. (Rev.) 80=1943 R.D. 156. 

Parties— Addition of — Limitation— Rent 

reduction case — Appeal by landlord zmih regard 
to some tenants— Subsequent addition of other 
tenants after period of limitation for appeal— 
Competency. 

Where the landlord does not appeal against th?> 
decision in a rent reduction case with regard to 
some of the tenants he cannot subsequently add 
such tenants as partie.s to the appeal after the 
time for appeal has expired. (Middleton.) 
Thaloo Mahton V. Mathura Prasad. 8 B.R. 
247. 

Parlies if can be impleaded after limitation. 

An appellant cannot be permitted to implead a 
party after the expiry of the period of limitation. 
(Sathe, S.M.) Zaheer Ha.san v. MujtAnA 
Husain. 1943 A.W.R. (Rev.) 185 (1)=1943 
R.D. 303 (1). 

Parties— Non- inclusion of party not inie-' 

rested in appeal-*! f fatal to appeal 
The non-inclusion of a party to the suit as a 
party to an appeal is not fatal to the appeal, if 
such a party is not interested in the subject 
matter of the appeal. (Shirreff, S.M. and Sathe 
J.M.) Budhu Singh v. Basant Rat. 1942 O. 
A. (Supp.) 494 (1)=1942 O.W.N. (BFt.) 728= 
1942 A.W.R. (Rev.) 468 (1), 

Parties— Suit against principal and agent— 

Decree against one alone— Appeal by that defen- 
dant — Other defendant if a necessary party. See 
Principal and Agent— Suit AGAiNSt. 1940 
Rang. L.R. 693. 

— - — -Parties — Suit for contribution against sevi^ 
rai dejentianis— Decree in basts of calculation 
claimed by plaintiff— Appeal by one of defendants 
suggesting different basis— Other defendants if 
^^ecessary parties. 
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In a suit for contribution against several defen- 
dants for arrears of revenue paid by the plaintiff- 
the latter claimed contribution on the basis nj the 
shares owned by each of them. The trial Court 
gave the plaintiff a decree as claimed. One of 
the defendants filed an appeal without impleading 
the other defendants contending that contribution 
should be levied on a different basis. 

that the other defendants were not only 
proper but necessary parties to the appeal and 
that the appellant could not get any relief in their 
absence. (Henderson. J) Srischandka Nandi 
V. AfAHOMED Ibrahim KIeat. 79 CX.J. 45^48 
C.W.N.484=::A.I.R. 1944 Cal. 383. 

Points for determination — Dtiiy of af^pclfate 

Court to state distinctly and separately — Lumping 
together of several questions— Propriety — C.F. 
Codct 0. 14. R. 1— Object of. 

It is for the purpose of avoiding confusion that 
in the trial court issues are required to be framed 
under 0. 14. R. 1, C P. Code, as to each umterial 
proposition affirmed by one party and denied by 
the other. The requirements for the hearing of 
an appeal are not so strictly stated because the 
legi.^lature presumably had confidence in the dis- 
cretion and good sense of appellate Courts to 
recognise the necessity for distinguishing the .se- 
veral points arising in a case. But to lump to- 
gether questions which arise in an appeal only 
tends to confusion and is not the proper way for 
an appellate Court to state the points of determi- 
nation in an appeal, to dub together several dis- 
tinct questions. (Rowland, J.) Chunda Mahton 
V. Lal Bholanath Sah Deo. (1943) P.W.N. 117. 
Privy Council — See 

(1) C P. Code Ss. 109 & 110. 

(2) Privy Council. 

- — Remand — Duty of Court — Decision of ‘^ome 

of the issues — Undesirability. SufolaL Juc.al 
Ktshore. [see Q.D. 1936-40 VoL II Col. 2717,1 
191 IC. 566=13 R.N,203. 

Remand — When to be made — Remand 

enabling parties to adduce fresh evidence — IVo- 
priety of. Bhagvat Sa«trulu v. T.akshmi- 
KANTAM. [^ee QV. 19-’6-40 Vol. il. Col. 2650 ] 
191 I.C. 383=13 R.M.484. 

Reopening ^ of case — Failure to adduce evi- 
dence on a point in the trial Court owing to zarong 
legal advice. 

Where a litigant on the advice of his counsel as 
to the legal position decides to call no evidence 
on a particular point he cannot he aih>\'ed to 


substantive right such as a right of appeal in 
civil cases can arise before a suit is instituted and 
the cause of action itsel f cannot bring such a 
right into existence, {Grille, C . J . on difference 
between Niyogiand Dighy, //.) Sitao jHOLfA 
Diiimau V. Emperor. I.L R. 1943 Nag. 73 = 1943 
NLJ. 16=AJ.R. 1943 Nag 36=205 I.C. 161 = 
44Cr.L, J. 237=15 R.N. 187=6 F.L.J. (H.C.) 53. 

Right of— Civil Procedure Code — Appli- 

cahiliiy — Appeal to Privy Council— Competency. 

It is true that a right of appeal is a creature of 
.astatine; theie isno inherent light of appeal 
against the decision of a Court. But a distinction 
; lias to be made between a clas'^ of ca^ns where 
.special powers are conferred up(.ii special trlbu- 
, iials constituted fora special jiurpose and cases 
where appeals lie even under .'special Acts to 
j the ordinary Conrt.s in the ordinary wtiy. Where 
' a light of appeal i.s given to the Courts in the 
ordinary way, then thc^ ordinary provisions of 
the Civil Procedure Code apply. A right of 
; appeal to His J^fajesty in Council from a decision 
; of a High Court would have to be definitely 
excluded by statute if it is not to be available in 
accordance with the provisions of the C. P, Code, 
(Davis. CJ. and O^SulLvan, J.) Ai.umal v. 
SnuHRAJ I L R. (1944) Kar. 216=216 I.C 
319=17 R S. 66=A.I..R. 1944 Sind 220. 

Right of — If inherent against cveiy order 

nnde by Court. See Trust Act. S. 74. I.L.R. 
' (1943) Kar. 213. 

; Right of —Nature. 

i A right of appeal is a creature of statute. If 
docs not avail an appellant to contend that a 
j statute does not prohibit an appeal. It i« r.eces- 
j «iary for him to show that the statute affirmati- 
'vely confers the right of appeal, (Parma, J.) 

! Het Ram 7;. Collector op Alioarii. 197 IC 
114=1941 R.D 772=1941 A.LJ. 513=1941 A. 

: LW 828=1941 OA. (Supp 634=1941 A.W* 
iR.(Rev.) 702=AI.R. 1941 All. 355. 

, Right of— New enactment proztidtng for 

! appeal-- Effect on pending proceedings. 

, Where a new enactment coming into force 
; during the pendency of a suit provides an appeal 
; where previously no appcallay, then an appeal 
j will lie, unless barred by the tt-rms of the cnact- 
i ment, (Bennett and Made ley, //.) Sher 
Bahadur Singh t'. Ram Narain Singh. 1944 
iAWR (CC.) 265=1944 OA (C.C.) 265= 
1944 OWN. 416=A.X.R. 1945 Oudh 1. 


have the matter reopened in appeal on establish- 
ing that the view previously taken by his coun- 
sel was erroneous. (Bennett and Madelcy, JJ.) 
Jogendra Stngh ‘i.’. Bkopiks Bank of Northern 
India Ltd. 17 Luck. 441 = 197 I C. 791=14 R.O 
359=1941 O.W.N. 1309=1941 A W R. (Rev.) 
1114=1941 O.A.993=A.I.R. 1942 Oudh 122. 

Right of— When arises. 

\yhen a civil action has begun a litigant in tliat 
action is entitled to substantive rights such as 
the right of appeal as existed at the time the 
action was brought and those rights cannot be 
altered to his detriment dining the pendency of 
the litigation which includes an appeal to the 
highest tribunal available. Neither can there be 
alteration in his favour by any subsequent legis- 
lation when finality has once been reached. No 
Q^D,— 8 


~ Rtghi of Suit foy dccltiratioH iff tenciHcy 
rwhts—Distnissal — Tenant nn/v appealing^ 
y.amindar only made a rc^pondenP-Dismissal-^ 
Zaniuidar it can appeal against. 


Whereon the dismis.sal of a .suit for declara- 
tion of tenancy right.s the tenant alone appeals 
and the zaiumdar i> only made a party and it is 
dismi.'^sid the ’.camindar cannot appeal against it, 

' for he not having appealed from the first Co«rt*s 
decree it had become final as against him. (Sathe 
AM.) Jagaunaih Prasad Singh v* Shvam 
Sunder Dube. 1942 R D. 714=1942 A.W.R 
(Rev.) 389=1942 O.W.N. (BB.) 586=1942 O, 
A. tSupp.) 415, 

— — Subsequent events- Ctgnia;9rce.o|:, ehingi, 
of diet mstai. CCS ' ^ 
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appeal. 5*^^ U. P. Tenancy Act, S. 296. 1941 

O.W.N. 969. 

Subsequent events — Pozver of appellate 

Court to take note of subsequent legislation and io 
grant relief on basis of same— Rule — Nature of 
appeal. 

An appellate Court is entitled to take into 
account legislative changes since the decision 
under^appeal was given. The Court in the exer- 
cise of its appellate jurisdiction has the power 
not only to correct error in the judgment under 
appeal but to^ make such disposition of the case as 
justice requires; and in determining what justice 
does require, the Court is bound to consider anj 
change, either in fact or law, which has super- 
vened since the judgment was entered. An 
appeal is in the nature of a re-hearing, and in 
moulding the relief to be granted in a case on 
appeal, the Court of appeal is entitled to take in- 
to account even facts and events which have come 
into existence after the decree appealed against. 
The duty of the Court is to administer the law 
of the land at the date when the Courtis admi- 
nistering it, and the appeal may be heard and 
determined on the basis of a provision in an 
enactment passed only during the pendency of 
the appeal. (Czyyer, CJ. Sulaiman and Varada- 
ckariar , J I .) Lach mesh war Prasad;S^hukul v> 
Keshwar Lal Chaudhuri. 20 Pat. 429~T3 R. 
F.C. 4=191 10.659=1941 O.L.R. 82=22 Pat. 

L. T. 119=1941 A.W.R. fF C.) 39=1941 M.W 
N. 136=1941 O.A. 224=45 C.W N. fF R) 65= 
1941 OW.N. 372=1941 PW.N. 133=7 B R. 
362=3 F.L J. 73=73 CX. J. 51=53 L W. 373= 
1941A.L.W 255=A.I.R. 1941 F.C. 5=(1941) 1 

M. L.J. (Supp,) 49 (F.C.). 

appropriation. See Contract Act, Ss. 
59—61. 

ARBITRATION. 

See also (1) C. P. Code, Sch. JI (Now repealed 
(2) Arbitration Act. 

— — Appellate proceedings declared nullity— 
Effect on original azvard. 

When the rules governing an arbitration pro- 
vide for an appeal from the first award, ihe 
result of declaring the proceedings by way of an 
appeal to be a nullify must be to leave the parties 
in the position which they occupied immediately 
^fore those abortive proceedings were begun. 
The notice of appeal is still effective and the 
original award stands until such time as it may | 
be replaced bpn effective decision of the appel- I 
late body. The original award cannot be said to 
be merged in the appellate decision when the I 
appellate proceedings are declared to be a nullity, i 
Pareq.) Shree Meenakshi* 
Ltd. z/. Patel Bros. 71 I A. 106=1. L.R ! 
(1944) Bom. 469=I.L.R (1944) Kar. (P C ) ■ 
RP.C. 42=1944 A.L.J 1 
395=19^ M.W.N. 561=57 XW. 520=46 
Bpm.L.R. 841=1944 A W.R. (PC) 46=48 C 
590=1944 O A. (P C ) 46=11 B R 133= 
A.I.R. 1944 P,C. 76 = (1944) 2 MX.J. 17 (P C.) 

coniraci^Architeci 
appointed arbitrator— Architect expressing otv 
mon or having money claim against one tart's— li 
disqualification io act as arbitrator. t ^ J 


ARBITRATION. 

An architect is not disqualified from acting as 
arbitrator in respect of a building contract merely 
by the fact that there is m^uiey due to him as 
architect from one of the parties or by the fact 
that he has expressed his opinions when he has 
made it clear that he is ready to adjudicate on 
the contentions of the parties with an open mind 
after hearing them. (Lobo, J,) Sakhi 2^Iaho- 
MEi) Hydfr c;. Tharoomal, I.L.R. (1941) Kar. 
505=197 IC. 523=14 R.S. 109=A.I.R. 1941 
Sind 202. 

Arbitrator— Cannot delegate duties except 

as to ministerial Acts. 

All arbitrator cannot delegate his duties except 
in regard to purely ministerial acts. (jDt« 
Mohammad and Sale, JJ ) PunIab Province?;. 
LakhmiDa<s. 216 I C. 231=17 RX. 180=46 
P.L.R. 50=A.I.R. 1944 Lah. 149. 

* A rbi t rat or — Juri sdi cti m ■— Obi rcH on to — When 


to he raised — Waiver of ohUction — What amotints i 
Party takini; part in proceedings — IPh; n estopped. 

In consitlering the jarisdiction of urbitrators the same 
strictness ought not to be applied which would be appli- 
cable if it were a question of suhiuission to the jurisdic- 
tion of a Court. It is clear that if a party to a Habmis- 
sion appears before the arbitrators and merely takes 
part in a preliminary discussion, he dots not thereby 
waive his right to object to the jurisdiction of the arbi- 
trators before the latter actually enter upon the con* 
sideration of the matters upon which they make 
their award. If, however, after objecting to the 
jurisdiction and such objection having been overruled, 
he proceeds with the case, under protest, to dcf<*nd him- 
self, he does not lose his right thereafter to say that the 
arbitrators acted without authority. But w’htn no 
objection to jurisdiction is taken and a party takes part 
in the proceedings on the assumption that the proceed- 
ings are before a competent tribunal, it is not permis- 
sible to that party to object to jurisdiction thereafter and 
contend, that the whole of the proceedings are coram 
non fudice. When pleadings have beem exchanged, 
issues have been settled and a large quantity of evidence 
has been adduced and documents produced and so on, it 
would be unjustifiable for a party to raise the question of 
jurisdiction, because the objecMon comes ton late, 

( A tacd 'U. /.) A I L T N 1 H A G U ( lUN DN UT N JO 1 CATE, 

Ltd., In re. 47 Bom.L.B. 420. 

— 'Arbitrators — Jurisdiction to remriie award 

after issue. 

Arbitrators become officio on issuing 
an award and have no jurisdiction suhsequenily 
to re-write tlie original award. (IV or land Mere- 
dith. JJ.) Ch H\T i Lal?;. Ram Charitfr Sahu. 
195 I.C. 87=14 R.P. 83=7 B.R. 864=A.I.R. 
1941 Pat. 215. 

Arbitrator— Misconduct— Arbitrator having 

personal knowledge of some of the facts of the 
case— Effect of — Azoard—If invalid. 

No doubt cases might arise in which the use by 
an arbitrator of bis personal knowledge as a ■ 
ground for rejecting the evidence put beiore him 
might amount to misconduct ; but much must 
depend upon the nature of the arbitration md 
the relations between the arbitrator and ''the 
I ppties. Mhere the arbitrator is from the family 
I circle of the parties, he must recessarily make 
inquiry in the light pf his personal knowledge 
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of the family, and so long as he bases his inquiry 
on the materials placed before him read in the 
light of his knowledge of the family, he cannot 
be held to be guilty of misconduct on that 
account. 

Quaere. Whether as a matter of law an award 
can be invalidated merely because the arbitrator 
is personally acquainted with some of the fact^i 
upon which a decision is required. (IVadsworih 
and Patanjali Sastri, JJ.) RAMANUjAciiARrAR 
V Vatapathra Saver THATHACrrARtAR, 1942 
M.W.N. 811=55 L.W 814=I.L R. (1943) Mad. 
443=206 I.C. 207=15 R.M. 936=A.I .R. 1943 
Mad. 172=(1942) 2 M.L.J. 698. 

Arbitrator— Misconduct — Decision by lot 

and failure to take evidence — If misconduct. 

In a reference to arbitration to partition certain 
properties, the allotment of the properties to the 
parties by the arbitrator by lot amounts to mis- 
conduct, unless such allotment by lot is made 
by the arbitrator in the presence of Ihe parties 
and with their full concurrence. Where the 
reference did not require it the failure of the 


ARBITRATION. 

contend objection io award as time barred under 
Art, 15S, Limitation Act, as amended by Arhttra* 
Hon Act, 

If a party to an award governed by the Arbi- 
tration Act wrongly applies under Sch. II, CP. 
Code, for filing it and for a decree thereon, he 
cannot be allowed to contend that the opposite 
party's objection to the award is barred by limi- 
tation under Art. 158 of the Limitation Act, as 
amended hy the fourth Schedule of the Arbitra- 
I tion Act. (Milter and Sharpe, JJ.) Nanibala 
! SAiiA T'. Ram Gopal Saha. 48 C.W.N. 721= 

! A.I.R. 1945 Cal, 19, 

■; Award —Bad in part — Severability-^ 

' Procedure. 

Where an award is bad in part, if that portion 
I of the award is severable and the remainder of 
1 the award is good, that portion of it canbe 
! maintained. There is nothing compelling a Court 
either to accept or reject an award in toto. 
(Mafhur J) Badri Narain Upadhya v, Raj 
Narain Upadhya. 1944 A.L.W. 66. 


arbitrator to take evidence or keep minutes of 
the proceedings, does not amount to misconduct. * 
(Harries, C. J. and Manohar Lull, J) Ram ' 
Bahadur Jha v. Srfe Kant Jha. 22 Pat. 108= 
211 I C, 137=10 B.R. 344=16 R.P. 201=A.I. 

R. 1943 Pat. 285. 

^'Arbitrator — Misconduct — • Reference for 

effecting oartition — Omission to divide some pro- 
perties because of difiicultie.'?. — Effect Sec 
Arbitration— Award. 22 Pat. 108. 

Arbitrator — Misconduct'' — What amounts 

to — Cross negligence or recklessness apparent on 
face of award — Effect of, 

“Misc mduct” in an arbitrator is not confined 
to corruption or dishonesty ; there may be mis- 
conduct even though the arditrator has been 
honest or free from corruption. Proof of 
irregularities in procedure, which would amount 
to no proper hearing of the matter in dispute, 
would be misconduct sufficient to vitiate the 
award without any imputation of dishonesty or i 
partiality of the arbitrator. If there is an indi- ! 
cation of gross negligence or recklessness on the i 
face of the award, that would aLo amount to a j 
form of “misconduct", as it might it.self be sit f- ! 
ficient to show that there was no proper hearing | 
of the matter in dispute (Faal All, C.J and 
Sinha, J.) SAnHu Singh - y. Ramuko Sinoh. 1943 • 
P.WN. 65=210 T.C 565=16 R.P. 181=10 BR. 
299=AI.R. 1943 Pat. 318. 

’-‘A rb itrato rs — Po zvers o f — RepreseniatWe 

character of party seeking to enforce agreement — , 
Power to determine. 


Award— Construction — Principal — Award 

by layman arbitrator zmder Co-operative Societies 
Act— Duty to give plain meaning io-words. 

In interj^reting an award made by a layman 
arbitrator, the Conrt should give the words their 
plain meaning unlike in the case of a decree of 
Court in which certain words have often a precise 
technical meaning. The award passed by an 
arbitrator appointed under the Co-operative 
Societies Act consisted of three parts : The first 
part directed that the defendant.s 1 to 6 do pay 
plaintiff a certain sum of money; the second pro- 
vided that in default, the mortgaged property 
specified or a sufficient part thereof should be 
void ; the third part was to the effect that if the 
.sale proceeds be found insufficient, the plaintiff 
might recover the balance from the defendants 
personally or from his or their other properties. 


field, (1) that the first part of the award could 
not be regarded as an independent remedy availa- 
ble to the plaintiff but mu.n be read with the 
other two parts ; (2) that tlie ordinary meaning 
to be attached to the words of the award was 
that the property should be sold in the first ins- 
tance ard only if .some arruunt tlicrtafter 
remained due to the plahitiff could the defendant 
be arrested or his other property sold; (3) that 
ilu* mere use of the w’ords “the defendants do 
pay pluiiitiff" was not conchisive of the Cfue.stion 
of p^Tsoiiai liability td the defendants, (HotwUL 
J.) XlKlCNAKSHIsrKnARAM ('HiriTTAK V. VkLAMBAI. 

Ammae. 1944 M.W.N 251=57 L.W. 317=A I 
R. 1944 Mad. 423=(1944) 1 MX.J. 301. 


When a reference comes before arbitrators, 
and a party who is not the original contracting 
party seeks to enforce the arbitration agreement, 
the arbitrators have to inquire whether the party 
is entitled to enforce it. That is a question 
which has to be determined by the arbitrators 
and not by the Court. (Kania, J.) Shivchandrai 
Jhunjhunwali.a t;. Panno Bibi. I.L.R. (1943) 
Bom. 280=208 XC 627=16 R.B 95=45 Boto, 
L,R. 392=A.I R. 1943 Bom. 197. 

Award governed by— Party wrongly apply- 
ing under C^P, Code for decree thereon — ft may 


I —Azmrd — P. nf orceahiltiy— Absence of decree* 
When on referpee to arbitration an award Is 
I passed, if there is no objection to its validity, it 
can he enforced even though no decree has been 
passed on the basis of the award. (Madeley, A) 
Bai.krishna V . M$t. Sukhdei. 1943 O.WN# 
350=1943 O.A. (C.C) 203=19 Luck, 

210 l.C 451=16 R.0. 136=AJX 1943 OkM 
442. ^ .:a:; 

Award^FimlUy'^Cintri/^. 

, consider* 
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Once it is found that the arbitrator had pro- ; 
ceeded illegaly, the decision of the arbitrator, | 
must be set aside. It c.innot be said | 

that a suit will be incompetent in the ; 

face of such an award. {Din Mohammad ami 
Sale, JJ.) Punjab Province z;. Lakhmi Dass. 
216 I.C 231=17 R.L. 130=46 P.L.R- 50=AJ. : 
R. 1944 Lah. 149. 

"Award — Grounds for ckaUen?irg'^ Arhii rotor 

given wide powers ns to mode of enquiry — Award if can 
he questioned on the ground of inadoqmzii’ representa- 
tion of parties who were minors. 

Where the reference to the arbitration gives full ' 
power to the arbitrator to decide tf) the best ot hi^ 
light and judgment and in any luanner he deemed 
proper and an award is given, it would not lx.* open to : 
challenge on the ground that the arbitrator did nor give 
the minors in the case any notice of the proceedings, 
that they were not represented and that theu interests | 
were not safeguarded. {Waliullah and Sinha. JJ) 
Bebi Das. V. Keshava Deo. 1945 A.W.R. (H.O ) ' 
243. 

Award — Irregularity — E fject-- Absence of 

one arbitrator at one meeting — Effect on atvard. 

If a formal decision is made at a meeting at ; 
which one of the arbitrators is absent hut .sub- 
sequently the same is adopted by all jjie arbitra* . 
tors ^ in the presence of all the parties who, 
acquiesce in it, the irregularity arising out of the , 
absence of one of the arbitrators at the first 
meeting cannot be relied on as a ground to sef 
aside the award. The irregularity must he held 
to be waived by the parties. (Kania J.) B.m 
Laxmibai V. Shrtuhar Manik. 45 Bom.L.R. ' 
416=A.I.R. 1943 Bom. 221=210 I.C. 144=16' 
R.B. 174. , I 

Award — Partial award made by arbitrators. 1 
accepted by parties — Arbitration becoming infructuaus 
by death of some arbitrators— Suit in respect of matters 
covered by award — If lies, 

A reference to arbitration was made without the 
intervention of Court to make a partition. The arbi- 
trators made an interim award by which they effected a 
partition of the bulk of the properties. The partif^ 
accepted this award and they were placed in possession 
of their respective allotments in terms thereof, .Subse- 
quently the arbitration became infructuous by reason of 
the death of some of the arbitrators. In a suit brought 
by one of the parties for pirtition of the entire proper- 
ties including those covered by the award, 

Beld^ that the suit should proceed only for partition 
of the properties not covered by the award. {Khundkar 
and Biswas, JJ .') GanGA ProSad GUiN v, Upendra 
NATH. 49 O.W.N. 316. 

Award— Registration— Necessity— ‘Refer en^ 

ce through intervention of Court. 

An award for partition of property made by 
arbitrators appointed by the Court with a view to 
having Its terms incorporated in a decree of the 
Court is not one which is compulsorily registra- 
ble. {Bennett and Madeley. JJ.) Shfr Baha- 
dur Singh t;. Ram Narain Singh. 1944 AW 
265=1944 O.A. (C.C.) 265=1944 
O.W.N. 416=A.I.R. 1945 Oudh 1, 


ARBITRATION. 

maintenince — Aivard acted upon bv mah members 
but }W decree passed— IVidoiCs riqht to enforce 
the maintenance c::ct!rdrd— Doctrine of part per- 
finincricc. 

Ill a rcivrenre to url)itr:\ti<uj of a parfilitui suit 
ccuicenung a joint Mindu fatnily 5t is ofu-n to the 
arbitrators to award niahilcnatice t(^ a widow 
though she was not a party' tc» the ^uit. \Nium 
such an award has been .acted upon In the male 
members of the family taking possession of tfieir 
respective shares but no tiecrce w.as passed the 
latter fact cannot he pleaded in bar of the widow's 
riglit to enforce the maintenance awarded to her 
inasmuch ns the doctrine of part performance 
would become apjilicabb' fri the ca^e. ( .Vio/e/fv, 
./ ) Bai, Krishna w \fs'r StiKHiwi. lo Tajck' 
362=210 T.C 451=16 R.O. 136 1943 b.W.N* 
350=1943 O.A. (C-C.) 208-:A.I R. 1943 Oudfi 
442. 


-Setting aside- - Aisiakrn interpret 
-Not a ground for setiing aside 


. Scope— Reference to arbitration of 

of joint Hindu family Proberiv 
Widow, npt a party to suit, if can be amrded 


A'KHird- 

iation of law 
aboard. 

An award bastal on an errnneoU', intortindation 
of a general statute such as the f lirnlu \\'omen's 
Rights to Property .\ct, cannot bi‘ ;.rf aside by 
the Tourt on t he groumi of nu -ftike Law. A 
mistake of law can be iitvoKaoI to obtain the in* 
icrvention r>f tlie ('ourt <ndv if iMs a mistake of 
ln\v with regard To n private right f Mocketi and 
Kv.nhi Raman. JJ.) X^ nka ja Rao v. TbAOMA- 
V/MIJ 'I'w.ARAM.M A. I.L.R. (1944) Mpd, 861= 
1944 M.W.N. 105/ 57 L.W. n9.=A.T.R 1944 
Mad. 324-=(1944) 1 M.L.J. 140. 

/heard — ^uit to set asiiic an ground of 

patent error— Maintamihiliiy, 

A suit to set aside an award mafic hs an arhi- 
frator on a reference by the Registrar id Co- 
operative Sociel'es on the gruumi of a patent 
error of law on a (|ttestion tsf limitation, is 
m-ifutaimahle. (Roberts. (\J. and Rhaden, J) 
Co-OPEKATIVK TOW.N Ib\NK i»E HiNVaOA V U 
Kyan Tha. 1940 RangL.R. 739 194 I.C 
220=13 R.R. 286=AJ.R, 1941 Ratv^. 104, 

““ -^A tea rd — Validity- -A d / udi cation upon m ah 

fers beyond limits of snbmisnon-' -E feet of. 

^ While it is correct that since the lecnH Arbitra- 
tion Act there need be no form of submission 
and the authority and jurisdiction of th*- arbi- 
trator is to be ascertained fromttse agreement for, 
arbitration, nevertheless when the part ies set out 
specmcally what disputes liave arisen aip! wdiat 
relief js souglit in conseqimicc of the alleged 
deiault by one party, those are the oiily matters 
upon which the arbitrators are renuired to in- 
quire and to adjudicate, I f they go beyond what 

was required for their consideration and decide 

question? beyond which they were required to 
adjudicate, their award is void «« toto. (.Genllf, 
JkwmajHkkkai.ai., 46 
3;^ Cal. 13:-204 I.C, 

191=15 R.C. 480=77 C.L.J. iS. 

— ~^a'ord — binding nalure—AU 
arburalors «n< panmPalmg-Abstnee of noHtt 
to porhes as to dais of hearing. 

^'■Utrators have not participated 
of ca»e A the 
npariBg has not been given to the patliei, the 
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parties, the award passed in such proceedings is , 
defective and would not hind the imrues. ' 
(Sathe, S M,) aIanni v. li vmacharan Lal. , 
1944 A.W.R. (Rev.) 270-1944 R.D. 541. 

Award —Validity — Appeal from original 

board — Corniucnceiuent ol iiearing by tribunal of 
members coustituLed under rules — Subi>equeiiL 
witndrawal of one nicaiUer— iieanug of appeal 
concluded and award made by rest of the 
members ”• Effect — Award— if nuihty--Uoar(i 
making appellate award consisting of more thaii 
the requisite quorum — If regularises prucecdnigs. 
See Arbitration Ac r, S. 16. 44 Bom.L.R. 4d5. 

-Award — Validity — Arbitrator directed to 

divide debts also — Award allocating liability Jor 
debts btU not dividing xn detail — Ministerial act 
lejt to be done afterwards — If refusal to make 
award. 

On a reference to arbitration, the arbitrators 
were required to divide the entiie property and 
the debts mentioned according to their guu l and 
bad qualities. In respect ot tUe debts the awarti 
provided as follows: ‘’R^-garding the joint debts 
due to others the parties siiad discharge the 
debts due to others according to the accounts in 
half and half. As it has been learnt that some of 

the creditors filed suits and as none ot the 

creditors are parties to the kararnama in our 
favour it has not been possible to devide the 
said debts."* 

Heldf that it could not be said that the arbitra- i 
tors had refused to make the award with refer-! 
ence to the debts, and that they had sui'riciently ' 
allocated the liability ot the panics, leaving the , 
ministerial acts to be completed after the hgures • 
of the debts were finally know. (Mockett and 
Kunhi Raman, JJ.) Venkata Kao v, Padaia- ^ 
VALLI Tayakama. I .L.R. (1944) Mad. 861= 
1944 M.W.N. 105=57 L.W. 119=A.1.R. 1944 , 
Mad. 324=1944) 1 M.L.J. 140. 

—Award — Validity — Award made in absence 
of parties-— Arbitrators not acting on strictly 
admissible evidence — Rules of arbitration of 
Bengal Chamber of Commerce. 

The Rules of the Tribunal of Arbitration of 
the Bengal Chamber of Commerce included the 
following provisions 15. A dispute will 
normally be decided by the Court (meaning arbi- 
trators) on the written statements of the parties 
and oral evidence will not be taken nor will the 
parties be entitled to appear or any formal hear- 
ing be held. The Ctmrt shall have power, 
however, if it thinks fit to appoint a time and , 
place for the hearing of tiie reierance and to 
hear oral evidence. 16. In any case of a formal | 
hearing no party shall without the permission of 
the Court be entitled to appear by counsel, 
attorney, pleader, advocate or adviser but the 
Court in its discretion may require the parties, 
with or wiihout witnesses to attend before it. 
20, The Court may proceed with the reference 
notwithstanding any failure to hie a written 
statement within due time and may also proceed 
with the reference in the absence of any or both 
of the parties who being entitled to appear 
before the Court after due notice refuse or 
neglect to attend,*" After the parties to the 
arbitratidu hedged Ifogthy writti^ 


ARBITRATION. 

the Registrar of the Tribunal served them with 
a noace Headed “general arbitration"' the body 
of wiiiclircadas folio ws: — “I Dog to give notice 
tiiat ihe above arbiiratioii will Lake blace here at 
4p..ii. on ruesJay, ciie I2tn uist." The arbitra- 
iion took plcice at that time and place and none 
ot the panics aiLeiidcd it. Tne arbitrators made 
their award and communicated it to the parties, 
in a proceeditigs commenced by one otthe parties 
to hCt aside the award, it was contended (i) that 
the .o’burators “misconducted" themselves by 
proeccamg (7,r on inadequate giouiids thus 
dcpuviiig tuem of an opporiuidiy of adducing 
evidence and arguing their case, (2) that the 
aibitrators acted on inadmissible evidence and 
(5) tiiat the award did not deal with ail matters 
III dispute. 

Held, (i) that the arbitrators did not proceed 
cx parte at ail but proceeded according to the 
no I null piocedurc cuntempiated by the Rules, 
that the notice served upon the parties was not a 
notice oi a formal hearing and the parties had 
. o liglit lo be present and further such notice 
was covered by Rule 20; (h) that the arbitrators 
were not bound by strict lulcs of evidence which 
weie .ipplicable to Courts of law although they 
should act in accordance with natural justice 
and that it was not contrary to natural justice, 
for arbitrStors to act on materials on which 
ordinary and reasonable people would naturally 
act; and (in) as the award recited that the 
arbitrators had carefully considered all the docu- 
ments submitted to., them, it must be assumed, 
m the absence of ariy evidence to the contrary, 
that they considered ail matters in dispute. 
(Blagden J.) Chandra Bhan Bilotia v, 
Gandatrai and Sons. I.L.R. (1943) 1 Cal. 156 
=213 I.C. 63=16 R.C. 624= A.I.R. 1944 Cal. 
127. 

Award — Validity— Award signed by only 

three out of five arbitrators — Decree based pn 
vitiated. 

Where only three out five arbitrators sign an 
award, it is a material irregularity which vitiates 
a decree based on the award. (HorwilU /.) 
Venairamayya V. pAPAYYA. 56 L.W. 419=194$ 
M.W.N. 548=A.I.R. 1943 Mad. 718=211 I.C. 
378=16 R.M. 516=(1943) 2 M.L.J. 152. 

; — Award— Validtiy— 'Failure to give oppof* 

tuiiity to produce evidence* 

The fact that sufiicient opportunity was not 
given to all the parties to appear and produce 
evidence before the arbitrator, is a defect fatal 
to the award. (Din Mahommed and Salit 
i^uNjAB Province v* Lakhmi Dass, 216 Lw 
231=17 R.L. 180=46 P.L.R. 50=A.I .R. 1944 
Lab. 149. 

A wa rd — Va Hdity^Lease^ Valmiio n clause 

—Froviswn for appointment of panchas or valuers 
by lessor as well as lessee*-- Arbitrator pppoiniea 
by one alone*— Award^Validity, 

A clause in a lease dealing with the rights 0$ 
the parties at the end of the period of the 
provided that "ihe lessee should 
panck or valuer on his own tii# c® 

lessor should appoint one punch 
aad that there should be one ■ WTOw/ 
of both. Aft«r m ^ 
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price which the said Panchas might fix for the As!,.ird ~FMity-Ob^ that 

lessee’s stractares, the lessee was to ha, id over anotMr lat^resUdm sabijcl-matler k.is >to t joined 


the land to tae lessor cogecaer vvitli the struc- 
tures. If the lessee did not approve of the 
valuation mide by the panchas or it the lessee 
did not appoint tne panch m time then the lessee 
was to remove the structures within a. fixel 
period and to clear up the land and give up 
possession to the lessor. If the lessee failed to 
do so, then the lessor was to take the land iiito 
his possession with the structures thereon or 
without the structures if there be none, according 
to la^v.” When the lease expired the les.^ee 
appointed an arbitrator on his behalt to value 


in re J ere >t ce — M aintainabiUty. 

A (lersoii who is a party to a rd'erence to 
atbiUation connot object to au award made 
therein oil the ground tliat another person who 
was interested in the subject-matter of the 
reference did not join in the reterence, when 
such person has not objected to the reference. 
iLobt ), /.) Toyo Mknka Kaisha Ltd.zl Sohan- 
SfNG Harnamsing. I.L.R. (1943) Kar. 438:=:2l3 
I .C. 354^17 R.S. 9 -A.I.R. 1944 Sind. 51. 

I — Azviird — Validity— Pozver of Court to go 


the properties, but the lessor declined to appoint behind azvard -Adequacy of mater ials p or award 
one when called upon to do so by the lessee. If can be challenged. 

The lessee then treated his appointee as sole An award made in an arbitration cannot be 
arbitrator authorised to act under the clause m challenged on tlic ground that liic arbitrator had 
the lease and the arbitrator made a report or made tlie award witliouL adequate materials i.ir., 

j _ _ . • r .1 ^ • .r ... . A.l ^ ' * T.l _ . j. 


award after giving notice of the various meetings 
which he was holding. The award was hied in I 
the High Court and the lessor on whom notice 
of the hiing of the award was served applied to 
set aside the award. 

Held, that the clause did not entitle the lessee 
to authorise his appointee to act as sole arbitrator 
and did not authorise the arbitrator alone to 


materials on which a L'ourt of Jaw would not 
liiive decided to that e fleet. To do so would 
amount to going beiiiad the awjird which is not 
witliin the jurisdiction of liie Court, i Kania, /.) 
SuiVCHANDRAl JUUN J UUNWACt.A V lb-VN'N<> BiBI, 

I.L.R. (1943J Bom. 280-208 I. C. 627=16 K.B. 
95=45 Bom.L.R.392=A.I,R. 1943 Bom. 197. 

A-ward Validity — Reference to make 


proceed to value the structures. The award was partition— me properties not partitioned owing 
not therefore binding on the lessor ami' hence was lodijjiculltes A-ward, if illegal . 

Uable. to be set aside. (^Kama, /.) Cursetji r., « reference to arbitration for makmg a 


liable, to be set aside. t^Kama, /.) Cursetji a reference to arbitration for makmg a 

partition, the carrying of pattis i.s a matter 
^B. 327— 44 Bom. L.R. 859— A.I.R. 1943 Bom entirely for the arbitrators and if in their dis- 

cretion they allotted certain bonds to one patti 
—Award— Validity— Notice to appear not Rnd not lo another no complaint can be made 
served on all parties. against them. The arbitrators can leave some 

11 1 j X 1 . Items joint owing to the dilficulties whfcli would 

^ ^ 4 .^^^ parties had not been encountered if tliey were partitioned. (Harries 

C.J.andMmoharLallJ.) Ram Bahai, uk Jha 


^ ^ 4.^^^ parties had not been encountered if tliey were partiti 

served with a notice to appear before the arbitra- Manohar Lull, /.) Ram 

Sree Kakt Jka^ 22^ Pat. 108 


Mohammad and Sale, //,) Punjab Province v 
Lakhmi Dass. 216 I.C. 231=17 RL. 180=46 ’ 
P.L.R. 50=A J.R. 1944 Lah. 149. 


Pat, 285: 
201 . 


=211 I.C. 137=10 B,R. 344=16 R.F. 


. , „ , Award — Validity— Reference to arbitration 

* Award— Validity— Oh je chon by ^ one party under Arbitration Act — Subfech matter partly, 
inat ^ner party had no right or capacity to refer same as subject- mat ter in pending suit — Reference 
io^bitraUon or to appoint attorney to execute to arbitration through Court also— Award by, 
reterence to arbitrahon— Sustainability, arbitrators under Arbitration Act—Validityr" 


Although a party may by reason of some disabi- Jurisdiction to make award, 

there is a reference under the Arbitration 
Wbitption, that circumstance is not one that can Act. relating to the subject-matter of a pending 
oeraised as aground for disputing the validity of suit in which also there is a reference to arbitra* 
award by the other parties to the reference tion through Court under Sch. 11, C. P* 0>de, 

II one of the the reference and the award under the Arbitra*- 
ShrtiffH Ka is incapable, the objection tion Act are bad, for there cannot be two conflict- 

submission, A party will ing jurisdictions relating to one and the same 
W u in the submission matter, the jurisdiction of the Court in the suit, 

thfe ® attack and the j urisdicfcion of the arbitrators under the 

Se Presumption in Arbitration Act, even though the subject-matter 

nartv comntSn?n^*^£ic of the two proceedings is in part only the same* 

of the disability In such a case, it is impossible to separate the 
ooento^a nartv ar no.t be award made on the reference to arbitration under 

filed in Cour/ to ^^^rd is the Arbitration Act into parts so as to separate the 

ground that anothf^r^^nL+^v part relating to the subject-matter of the arbi* 

proceedings had ^^ 4 .^ arbitration tration through Court, and the award must fall 

K apofint ana«^^^^^ arbitration ia its entirety. The validity of the award under 

as arbitra- 

*rmur<iuon, Vi-OPO J.) iOYA MENKA KaiSHA LtI). +Ara 
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.Award — Validity— Evidence recorded by j 

some of the arbitrators— O thers sijning award \ 
after reading recorded eMcnce. 1 

Where a reference is maiie to a number of ] 
arbitrators and some of them record evidence 1 
and tnen the award is sent to the absentee 
arbitrator who gets himseif acquainted with the ! 
evidence before coming to a decl^ion the awaid ! 
is not invalidated. It is not e:,seiuial that all the ' 
arbitrators should be present when all the evi- 
dence is recorded. (BagtileyJ.) UroHiAiNu 
v Daw Newfi. 192 I.C. 801 = 13 RM. 197=A.I . 
R. 1941 Rang. 22. 

Award — When takes effect— Award decla- 
red on certain date hut signed later. 

Where an award was declared by the arbitra- 
tors in the presence of both parlies cn a certain 
date but signed by them on a later dale, the 
effectiveness of the award is not postponed to the 
date on which it was signed. The award becomes 
effective on the date on which tiie parties are 
made aware of it. (^Sen^ J.) Suuhir Kumar 
Chakravarty V. Bilasbati Drvi. 45 C.W.N. 
223, 

Clause in contract — Provision for reference 

to Financial Commissioner J or the time being — 
Reference made to one of two Financial CommiS' i 
Stoners — Transfer by him to the other— Legality. \ 

Where an arbiiradon clause provides for sub- : 
mission of any dispute to the Financial Commis- 
sioner for the time being, and a dispute is refer- 
red by the parties to one of the two Financial 
Commissioners It is not open to the individual 
so selected to divest himseit of his duties and ! 
transfer the case to the other Financial Commis- j 
sioner. (^U in Mohammad and JJ.) Fujnj.ab i 

Province v. Laichmi Dass. 216 I .C. 231=17 R. i 
L. 180=46 P.L.R. 50 = A.I ,R. 1944 Lah. 149. 

Permission of Court— Award — Superses 

sion — Appeal — Revision — If lies, See CP. Code, 
0, 23, R. 3 AND S. 115. 1941 N.L.J. 333, 

-’R eference by some heirs only — Award, 

binding nature. 

Where only three out of five heirs made a 
reference to arbitration about inheritance the 
mere fact that all the heirs did not join in the 
reference is no ground for upsetting the award su 
far as those people who made the reference arc 
concerned. (Baguley, J.) U Po Hlaing z/. Daw 
Ngwe. 192 I.C. 801 « 13 R.R. 197=A.I,R. 1941 
Rang. 22. 

’‘Reference — Construction — Parties to appeal 

agreeing to refer '"'‘all our disputes** to layman arbitra- 
tor and agreeing to abide by his award Subfeet matte/ 
of submission— Matter of appeal or whole dispute— 
Award — If can be impeached. 

Pending an appeal, the parties thereto came to 
an agreement to refer their disputes to arbitra- 
tion and applied to the Court to remit the appeal 
to the arbitrator chosen by them, who was a lay- 
man and a relation of both the parties. The agree- 
ment recited that they of their own accord ^'have 
appointed as our sole arbitrator for settle- 

ment of all our disputes in this case. We 
therefore pray that the appeal case may be 
oamifidflVirtfitlifisgid arbitnt&r, Thp gwitr4 


ARBITRATION. 

given by him shall be accepted by us without any 
objeciioa.” 

fletdy tliat tiic subject of the submission to 
arbitration ciearly was the whole dispute and not 
merely the marter of the appeal, that the whole 
case w’as to be heard de noiro by the arbitrator 
’.vho was to setife all the disputes and the a\yard 
made l»y him could not he impeached even if it be 
o!,e that a Court would not give or one which 
would not be made by an arbitrator who was a 
lawyer, {l.ord Justice Goddard.) MoiundAR 
k vMlNUAK SlNOH, 215 I-C- 316 = 17 R. 
P.c. 33=1944 PWN. 564= U B R. 119=1944 
ALT 384- 57 L W. 518-^:1944 A.W.R. (P.C.) 
47=AJ.R. 1944 P.C. 83=(1944) 2 MX.J. 227 
(PX.). 

Reference — Construclion — Refercnce of 

dispute over estate —A rbitrator if can charge PfO~ 
pcrly in Javour of widoiv. 

A ’'eference to the arbitrator giving power to 
decide the dispute between the parties over an 
estate in such manner as appeared to him just and 
equitable is witlc enough to allow the arbitrator 
to create a charge for the maintenance of the 
widow. {Davis. CJ.and IPestOfij jEtHA- 

NANJJ Du AMBERDAS t'. IdiRABAI. I .L.K. (1942) 
Kar. 36=202 I.C. 152=15 R.S. 24=A.I .R. 1942 
Sind. 79. « 

Reference — Legality — Unilateral rej erence* 

A reference to arbitration by one of the parties 
is illegal, until and unless the other party had 
refused to join in the reference. {Din Maham* 
mad and Sale, JJ.) Punjab Province v. Lakhmi 
Dass 216 I.C. 231=17 R.L. 180=46 PX.R. 50 
=A.I.R. 1944 Lah. 149. 

Ref erence in pending proceedings without 

permission of Court — Legality — Vutscr of 

jurisdiction of Court. 

Where after the passing of a preliminary parti* 
lion decree in which minors were involved, a 
reference to arbitration is made without the per- 
mission of Court which has the effect of ousting 
the jurisdiction of Court, the entire proceedings 
are void ab initio. (Davies.) Kishan LaL MuNSHI 
V. Bir Chand. 1943 A.MX.J. SO. 

Reference to — Authority-y*Mother acting 

t;n behalf of minor daughter— Binding character. 
Har Narain Kunwar r. Sajjan Pal Singe. 
r,w Q.D. 1936— '40 Vol. 1 Col. 3228J 67 1. A. 

k6=IX.R. (1940) AIL 719=1 X.R. (1940) 
Kar. 366=43 Bom.L R. 141 (P.C.). 

Reference to— Power of Court to Pass any 

order affecting subjecMuatier of suit. 

OiiCe a suit has been referred to arbitration, so 
long as that reference stands, the Court which 
aas made the reference has no power to pass any 
order, which in any way would z^tci the subject* 
matter of tlie suit. The Court, has coii8e<|ticntly» 
no jurisdiction after the suit has been referred 
to arbitration and as long as the rcfereni^ subatitft 
to intervene and give the plaintiff permission to 
withdraw his suit. (Nawal Kuhoftt CX) Ram* 
CHANDRA V. SORAjMAL. 1943 44 (CIv*) 

Refifinci—P'alidity — Rifenm* signed by ef 

fk/it bn^ike/s mko kad a pmsr of aiierruy frm amiMif 
broiker wko was aiio ike eeriifient^i gmfdim #/ 
ikird kretker^ « eMeiMmg mmm^ 
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ARBITRATION ACT, (IX OF 1899) 


before date of reference— Coumd for mifun 
sent to reference — Binding nature* 

A salt against three brothers one of whom wa^ a 
minor was decreed. The cetcide'aled guaidiuu was ouf 
of the brothers and he huviiig retused to act an appeal 
was filed on behalf of the minor under tne guardianship 
of a lady. The other two brothers aLo appeako. 
When the appeal came on for hearing the matter was 
referred to arbitration. The minor had become a inuyn 
by that time. The reference was signed by one ot the 
brothers who also happened to have a power ot attorney 
executed in his favour by the other brother for himseii 
and as certificated guardian of his minor brother. The 
advocate who appeared tor the appellants aUo consent- 
ed. On a contention by the quandom minor that he 
not having signed the reference there was no valid 
reference. 

Heldy that in the circumstances the brother who 
signed the reference had authority to sign it on bcbali 
of all the appellants; that the oral coiusei»t of tht 
counsel bound the party and that the reference coulo 
not be invalidated on the ground of the quandom 
minor not having signed it. {^Malik and Bennett, /J.) 
Madho PRASAD S'. Kanhaiya Lal. 222 I.C. 375= 
1945 O.WN. (H.O.) 302 = 1945 A.L.W (H.C.j 349- 
1945 A.W,R.(H,C.) 308 C2) = 1946 A.L.J. 861=A J. 
R. 1946 A. 1. 

——Stay of suit — Discretion'- Contract with 
arbitration clause — Subsequent coiu^ct creating 
new rights and imposing new liabilities — Suit on 
aoth — Stay of suit — If to be granted. 

Where a second agreement between the pa^tie^ 
materially affects, alters and modifies the rfgius 
of parties under a prior agreement and eonieis 
rights and imposes liabilidcs wliicli are not at .dl 
to be found in the original agieemciii an arbitia- 
tion clause contained m the first agreement but 
not found in the second has no applicability to 
the new rights and liabilities .so imposed ami 
conferred. The Court will not in such a case stay 
a suit based on both the agreements. ilUackvecll, 
/.) Ramda? Dwaricadasz/. The Okirnt I'lcruKtS, 
IX.R. 1942 Bom 759=15 R.B. 249=203 I.C. 
569=44 Bom.L.R. 739=:A.I.R. 1942 Bom. 332. 


different contracts or an attenipt to reedfy ma 
tei'^ by ‘Uie parly can clothe with jurisdiction tf 
urbi ration u ibunai \vhich ai its inception wa 
illegal and \^iUlOlU juriMlicliun. ,\ii award mad 
!)y sucii It ttiunal Nvi il be invalid a’al c.innot 
;i:ed iu couit. {Loho, J.) dinSHo KabusHik 
Kai.sha l;nc MriAUiANB uakiciianu, 196 3 
C. l5 = 14R.S. 58 :A.I.R. 1941 Sind 111. 

S. 15— Construction Is if it were a decre 

of the CaiirC — Aioard fUed m Nigh Courts 
bxecufton — Linutaiiun-’^Ltmitation Act, Art. 18 
—Appl.cability, 

When S. 15 of the .•\rhitration Act .speaks o 
ihc award being ‘’enioiceablc as if it were 
dcci ce ot ibe Conn/' the expression lias to b 
read as inciuduig both the inanuer oi cxccutioi 
and llic tune vviibin which execution mus 
take i>iace. An awtu'd under the Act whicl 
l^ fikd til the iiigii Court, is executable as ; 
deciceot tiie iiigu Couit ni virtue of S. 15 o 
the Aci, and therefore Art. 183 of tne Limiiatio; 
Act will apply to sucli a case. {Beauniont, CJ 
, and Kama. J .) NaDiRsh AW fi Contractor t 
GAjKAj SheokakaNdas. 43 Bom.L.K. 1006= 
I.L.R. 1942=Bom 124=198 I.C. 505=14 R.B 
3il=A.I.R. 1942 Bom,34. 

S. 19— Application for stay— Discretion o: 

Ci-urt -C ircum>iaia;es justifying lefusai — Pan; 
cancelling contract'"" Kight to invoke arbiiratioi 
clause. Toeakaai Chambalal v. Jrwanram 
Gancaraai. tJ.D. 1936 — '40 V^oL I Coh3^29 
193 I.C. 126 = 13 R.C. 370=A.LR. 1941 Cal 39 

S. 19—Appitcu.Uon made under Act of iS9S 

—Act oj 1910 tn Operation at Ume aj hearing 
provisions applicable* 

Where an application was made under th< 
Arbitration. Act of 1899 put though by the time 
' the application was heard the Arbitration Act oi 
! 1940 in operation the Act of 1 99 would 
, prevail. (Ale N air, J.) RtT'CHANh^e TannaLAL 
‘200 I.C. 145=14 K.C. 678=A.I.R, 1941 Cal 
! 415. 


ARBITRATION ACT (IX OF 1899)-- 
Reference under in respect of matter in cli.spute 
in pending civil suit — Award— -Validity. Sec 
Arbitration -Awaru. l.LR, (1941) Kar. ' 

570. 

2— Agreement executed at Amrtisar— 

Applicability of Act— Punjab Amendmeni Act I ^ 
1915^^^’ -S'. 2— Punjab Government Notification, ^ 

The combined effect of S. 2 of the Punjab i 
Amendment Act I of 1911 and the notification' 
issued by the Punjab Government in 1915 is that 
the provisions of the Indian Arbitration Act 
apply only to those agreements executed at ' 
Amritsar which are (1) in writing and (2) in i 
which it is declared that the Indian ! 

Arbitration Act shall apply. (Tek Chand and \ 
Din Mahomed. //.) Bombay Co, Ltu. 'v. Raiuja 
Kishan. I, L.R. 1942 Lah. 386 = 198 I.C 744.=:! 
14 RX. 357=43 P.L.R.344=A,I.R. 194i Lah. 
279. 


^S. 11 -Award — Validity of — Original 

appomiment of arbitrators bad—Mffect o1\ 

No subsequent realization of a mistake as to 
th^ distinction bgtween th^ arbitratipa clauses in 


— ^"'S. 19— Contract— Arbitration clause— Ques* 
tion if xvords were untcrpotatea—If cm he dech 
ded by arbitrators*— Bar to ndt* 

The question whether there has been an inter* 
polation ol certain words though they may go to 
the loot of the contract, fails with m the arbitra* 
tion clause and can be decided by the arbitrators 
and a suit will not be maiiUainable, (Me Na%f* 
J.) Rupchanu V* Pankalau 200 I.C. 145=14 

R. C. 678=A.LR. 1941 Cal 415. 

— — S 19—Cmir(ict containing arbitration ciami 
—One party alleging breach by other and claiming 
rescission of contraciSuii by other agaimt h%m 
—Latter, if entitled te order staying suit. 

Where a contract contains an arbitration clause 
and one party to it alleges breach by the other of 
its provisions and claims to have rescinded the 
contract on that ground, the dispute is one aris*- 
ing out of the agreement, if therefore, the 
other party brings a suit agabt him in respect of 
the contract, he is entitled to an order und^ 

S. 19 of the Arbitration Act staying that suit* 
(Lort IVilHams, /*) Krishna v- Harifada. 
IX.R. (1941) 2 Cal, 534=41 C.W.N. 984=199 
VC. 418=14 R.C,544=A.LE, 1942 Cal. 83, 



129 


CIVIL, CRIMINAL AND REVENUE. 


130 


ARBITRATION ACT (IX OF 1899). 

S. 19 — Stay of suit — Discretion of Court. 

S. 19 of the Arbitration Act confers a discre- 
tion upon the Judge ^ Jt IS a judicial discretion, 
but there is nothing in the section which would 
justify the Court in holding that the discretion 
should not be exercised on the ground that a dif- 
ficult question of law is raised. It cannot be laid 
down as a principle that merely because a difficult 
point of law is raised a Judge must necessarily 
exercise his discretion in a part'cular manner 
and that he must refuse to stay the suit. {Davis, 
CJ, and Weston, J .) Ayaram AtamparkaSh v. 
SuKHDEN & Co. I.L.R. (1941 Kar 587=199. 

I. C. 707=14 RS. 197=A.I R. 1942 Sind 57. 

S. 19— 5 /ay of suit — Discretion of Court 

--Contract — Arbitration clause— Question of lazv 
— Power to stay suit. 

Where the point involved for decision is an im- 
portant and intricate quesuon of law biich as 
frustration of contr ict by reason of the outbreak 
of war which a Court of law is in a better posi- 
tion to decide than laymen the Court is entitled 
to exercise its discretion under S. 19 of the 
Arbitration Act and refuse stay even if there is 
an arbitration clause in the suit contract (Lobo, 

J. ) SCTKHDEV & Co. V. AyaRAM ATAMPRaKASH . 
196 I.C. 188=14 R.S. 67=A.I.R. 1941 Sind 99. 


ARBITRATION ACT (X OF 1940). 

and Manohar Lall, J.) Narsen’GH Prasad Boobna 
V. Dhankaj Mills 21 Pat. 544=204 I.C. 583= 
15 R.P. 231=9 B.R. 169=A.I.R. 1943 Pat. 53. 

-S 19 — Step in the proceedings — Def endant 

sttppited with copy of plaint — Grant of time by 
Court for filing written statement. 

Proceedings cannot be saM to have commenced 
until the defendant has been supplied with a copy 
of the plaint and if time is then fixed for the 
preparation of the written statement, the time 
for this purpose is necessarily given by the Court 
and it cannot be regarded in any sense as a step 
taken in the proceedings by the defendant 
{Beckett, J.) Pkem Nath Pran Nath v. Amba 
P.ARSHAK 193 I.C. 167=13 R.L. 435=AJ,R 
1941 Lah. 64. 

(X of 1940) — Applicability — Application 

under Act of 18PP — Act of \940 coming into force 
at time of hearing— Whether new or old Act 
applicable. 

An application made under the Arbitration 
Act of IS^-^Q must be governed by that Act only 
even though the new Act of 1940 had come into 
or»eration at the time when the application was 
heard. {McNair, J.) Rupchand v. Pannalal. 
A.IR. 1941 Cal. 415.=2U0 I.C. 145=14 R.C. 
678. 


S. 19 — Stay of suit — Grant of — Allegations 

of fraud — Contract — Arbitration clause — Suit im- 
peaching clause in contract as forged and alleging 
fraud — When to be stayed. 

Questions of fact and law upon which the 
jurisdiction of the arbitrator depends are for the 
Courts. It is not for an arbitrator to decide 
whether a contract, as put forward by one of the 
parties, contains forged clauses or interpolations 
or contains clauses which have been inserted as 
the result of fraud or mistake or the like. Such 
disputes go to the factum and existence of the 
contract and should be decided and must be 
decided by the civil Courts. A suit involving 
such questions should not be stayed and the issue 
as to whether an added or interpolated clause is 
binding on the party impeaching it should first be 
decided by the civil Court. Where there are 
serious allegations, which if established, would 
amount to a case of fraud, there is a prtma facie 
case of fraud, and the civil suit should not be 
stayed. If the person opposing an application to 
stay a civil suit is charged with fraud, the Court 
will invariably refuse to stay ; a charge of fraud 
is a very serious matter and any person charged 
with it has a right to have such a charge investi- 
gated by the Court. On the other hand if the party 
resisting an application to stay a civil suit is the 
party making a charge of fraud, different consi- 
derations will arise as the person charged does 
not desire trial by the civil Court. In such a case 
the Court will stay the suit unless a prima facie 
case of fraud is made out. A suit in which a 
prima facie case of fraud has been established 
should not be stayed until it has been decided 
whether or not the added clause in respect of 
which fraud is alleged, is binding on the party 
alleging it. If the decision upon that question is 
m favour of the party impeaching the clause, 
further proceedings in the suit will be stayed and 
all other questions must be referred to arbitra- 
tion as provided in the. contract. IHarrieSi CJ^ 


Applicability — Award made before coming 

into operation of Act. 

The Arbitration Act of 1940 on its true con- 
struction has no operation in respect of an award 
made before the Act came into force; it only 
applies to an award made under the Act. {Beau- 
mont, C. J. and Rajadhyakska, J.) Manji Ramji 
V. H. M. Mehta & Co. 45 Bom. L.R. 940= 
A.I.R. 1943 Bom. 463=211 I .C. 61=R.B.263. 

Applicability to Revenue Courts. 

It is wrong to say that the Arbitration Act does not 
apply to Revenue Courts. {Ross, J, M.) RaGHUBaR 
Day AU z'. BiRj Mohan Lal. 1945 R.D. 316»1946 
I A.W.E.(Eev.) 116(1). 

I S. 2 (c) — '‘Courf* — Jurisdiction— Condi- 

* Hons for. 

j The word Court in S. 2 (c) of the Arbitra- 
tion Act cannot be construed as meaning that a 
Court has jurisdiction to receive an award only 
; if the whole cause of action arose within the 
jurisdiction of the Court. Heading the sub-scc- 
; tion as worded, it is clear that any Court which 
! would have jurisdiction to decide the question 
j arising from the subject matter of the reference 
i would be the proper Court in which the award 
j may be filed. To give the Court jurisdiction it is 
( not necessary that the whole cause of action 
f should arise there. The Court has jurisdiction 
I to determine the subject-matter of the disputes 
I between the parties when the parties reside 
' within its jurisdiction or when the land is within 
, its jurisdiction. (Kama, J.) Chrsetji Jamshedji 
i V . R. D. Shirabe. 204 I.C. 519=15 E.B. 327= 

; 44 Bom. L.R. 859=AT,R. 1943 Bom. 32. 

I S,8 — Applicability'— Arbitration agreement 

! — Reference to single arbitrator made condiHortal 
i on agreement of parties. 

j S. 8 of Arbitration Act is inapplicable tp an 
arbitratipn agrpempnt 
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ARBITRATION ACT (X OF 1940). 

single arbitrator is conditional on all the parties 
agreeing to do so, and tiiere is an altera itive 
provision for appointine it of two arbitrators. 
(Das, /) Suis\Lcn\,siD:^ V Bhur v Mahomkd 
Ibrahiac, I.L.R. 1913 2 Cal. 298=210 I.C 454 = 
16 R.C. 430=47 C.W.N. 570 = A.£.R. 1943 Cal. 
484. 

. — ... ,gg^ 1 ]^ and 15 — Filing of award- 
if necessary 


arbitration act (X OF 1940). 


Dkavaji. ILE. (1945) 
*=AXR 1915 Nag. 117. 


f /.) NaRAYAN' 

, Nag. 323 - 1915 NX J. ICO = 

Ss. 14 25 and 42 ■— //rpt/nz/ion in suit--" 

Award— Decree based on—Paiiureta i}ive notice 
to party— Effect on decree. 

It is the duty of arbitrator.s in arbitration in 


XV AU L41W VXtitJr KJ k a i t * u U / i iU 

suits to give notice to the parties that an award 
-Uecreei been made; after the award is tih*d in ("ourt 
it is tiie duty of the Court to give notice to the 
As soon as the objections raised by a party to parties of the fact that the award has been filed 
the filing of an award are duly considered and , so that they might iiav'e an opportim ty to fic 
overruled, the award should be made a rule of their objections to the award. The failure to 
the Court A decree in accordance with the ; give notice as required hv the Act is a material 
award IS superfluous, as the award when filed ; irregularity which vitiate> the decree !<ased on 
amounts to a decree itself. (Abdur Rahman, J.) the avvard. (iioro'HI, J,) \T:NKAUi.\MAYVA v, 
Bhagat Ram v, Ambala Commercial Bank, Papayya. 56 L.W. 419r:i943 MW.N. 548 =A, 
Lm 45P. L.R. 215=209 I.C. 332=A.I.R 1943 I I.R. 1943 Mad 718=(i943) 2 M L. T. 152.^-211 
^ah.222. ! I.C. 378=16 R.iM. 516. 


-S. 14 — Arbitration — Basis of Absence of ' 


-S. 14—/<Vf’j‘ i}/ iiriniratces flit paiJ—Af 


difference between parties— Application made to . tf cvfmpctent /L'c awar/. 
stifle prosecution and to get order from Court — ' “Pi.s j*. . - a . 

Validity of reference and award. I nmT mC\h‘ I-Ta 

1 • r n J- • . . ! produce the award in Court if ihtrir fees .uni charges 

_ 1 he legal basis of all proceedings m arbitration I are nolpai.l. lint if th .7 choose to produa- it even 
IS the existence of a d-iirerence or dispute between j though their charges have not been paid, there is 
the parties to the arbitration proceedings. Where nothing in S. 14 of the Arlhtration Act which tuohilhts 
1 appears to the Court that there is no genuine i such a thing being done. The non p.»y!nent of the 
reference to arbitration, and that tli^re is no real | and charges due in re.spec£ of tiie arbitration and award 
di erence between the parties but tnat the appH' i cannot be regarded a.s non-coinprianee with the piovi- 
cation IS a mere device to stifle inquiry into the | sions of this section, when the ur'nuutors are inepared 
merits ot the transactions between money-lender : to file the aw^ard, and have, um a matter of fart, 
and an agriculturist and that it has been made by duced it in Court. iPuntnU\ /,) N'aravaN v, 
tne pleaders engaged by the parties in criminal ' t t -o r tr, 4 1 -\ * t\ , it H.m -r « 

p^ceedings in respect of a non-compoundable 
ohence,^ linked up with and followed by civil 
proceedings, in order to obtain an order which 
can be enforced as a decree, it must' be held that 
such a reference is invalid ;and the award follow- 
ing would be inoperative on the ground that the 
reference is the result of an understanding bet- 
ween the parties to abandon the prosecution of 
a non-compoundable case. The reference itself 
IS a bogus reference- (Davis, C, J. and IVeston, 

J.) Motumal Issardas v. Haji Ibrahim Khan 
I.L.R. (1943) Kar. 390=212 I.C. 287=16 R.S 
254=AJ.R. 1944 Sind 80. 


— — -S. U and 0. P. Code, 3. llQ-^AppEcatUu for ; 
mni award made by at'bitraiors at request of some of i 
parties — Arbitrators omitting to mention tAis in applD \ 
cation but applying for amendment— Court dismissing I 
application as untenable — Remsion — Application in\ 
revision filed by aggrieved party— ^If competent. 

Where an application for filing an award under S, 14 
of the Arbitration Act is mad^ by the arbitrators at the 
request of some of the parties, the mere circumstance 
that the arbitrators have not mentioned this fact in 
their application is not a matter of great consequence. 
If an application is made by them later on to have 
the mistake rectified by amendment, the Court should 
allow that application. If the Court refuses to allow 
the amendment and dismisses the application for filing 
the award as untenable, it fails to exercise the jurisdic- 
tion vested in it by law and the High Court will inter- 
fere in revision. Where an application for filing an 
award is made by arbitrators at the request of some of 
the parties, the proper procedure is to allow the parties 
to take up the litigation in their hands and relieve the 
arbitrators. Therefore, the mere fact that the arbi- 
trators have not filed an application in revision would 


DEWAjr. I,L.E. (1945) Nag. 323*1946 NX J. 109 
«A.LE. 1946 Nag. 117. 

Ss. U, 31 (2). 32 and 3^— Scope md effa t of— 

Money ad fudged under award — Suit to recover— Mai n* 
tainabilHy — Procedure, 'S'# 

A separate suit does not Hu to recover a sum of 
money adjudged by an award in favour of ;i party to 
an arbitration to which thu Arbitration Act applies. 
The successful party is confined to the remedy by W'ay 
of an application under thu Act itself. Even qmt-tions 
raised in defence as to the existnncf, validity ur vHtA 
of the award cannot Ire gone into by any Court other 
than the Court in which the award may iKi hied, i 

J,) RASHID jAMSHICt) .SONS k CO. n 

Moolchand Jothajke. 1945 M.W.N, 456-^68 
L.W. 350 »( 1945) 2MXX 98. 

— Ss. 14 zxiA2$Signing hyuU orbitraiors--- 
Necessity— Difference of opinion mnontf urbitra* 
tors, if affects question— 0 mission of uU to sign— 
If tnvahdaies award— Proper procedure in such a 
case. 

In accordance with Ss. 14 and 25 of the Arbi- 
tration Act it is necessary that ail the arbitrators 
should sign the award. Though no doubt the 
view of the majority is to prevail when there is a 
airference of opinion, that docs not remove the 
necessity of the signatures of all in accordance 
with S. 14. But the omission of some to sign 
does however, necessarily invalidate the 
award. The Court in such a case should remit 
^ ^he defect in accordance 

A, M, 

VkliPKxxixd Laryao SmcH V, Ratah Lac. 
1944 A.W.R. (Rev.) 164 (2)=sl944 RP. 32$. 


uuvcnoi mea an application in revision would -S 14 fi . 

not disentitle the persons aggrieved from filing 
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It is not necessary under S. 14 (1) of the 
Arbitration Act that Uie arbitrators should them- 
selves give notice of tlie award to the parties. 
The giving of the notice is Ujt any judical func- 
tion but only a ministerial act wlrch the arbitra- | 
tors are entitled to delegate to their attorneys | 
A notice given by their attoriiej-s is therefore a 
proper and lawful notice, (Kottia. J.) Bai | 
Laxmibai z;. Shridhak Manik 45 Bom L.R. 416 
= A.LR. 1943 Bom. 221=210 I.C. 144=16 R.B. 
174. 

S. 14 (1) — Notice of making and signing 

award — Time for— If to he given on same day oj 
making and signing. 

S. 14 (0 of the Arbitration Act does not 
require that the making of the award, signing the 
award and giving notice to the parties should all 
be done at the same time; the section cannot be 
read as compelling the arbitrators to give notice 
on the same day on wliich the award is made and 
signed, ft is of course the duty of the arbitrators 
after they make and sign tijcir award to give 
notice to the parties within a reasonable time 
which must be fixed according to the circumstan- 
ces of each case. (Kanin J.) Bai Laxmjbai v. 
Shridhar Manik. 45 Bom. L.F. 416=AJ.R 
1943 Bom 22l=2l0 i.C. 144=16 R.B. 174. 

■" S. 14(1) — Scope — Awird’^Valid — Absence 
of signature of one arbit r at o>— Effect--- Agnentmt U 
ref er— Provision that did si on should be unanimous — 
All arbitrators joining in dett deration and agreeing in 
decision — Absence of signature of one — If renders award 
invalid. 

Where a matter is referred to arbitration by j 
agreement of the parties which provides that the i 
award to be_ binding on them must he the unani- { 
mous decision of the arl>itrators, then if all the j 
arbitrators join in the deliberation and agree in a i 
certain decision, the award would be binding on 
the parties to the reference even though (me of 
the arbitrators, whether accidentally, inadver- 
tently or deliberately, does sign the award. The ; 
absence of the signature of an arbitrator on the j 
award is not fatal to the validity of the award! 
provided he takes part in the deliberations. It is 
the unanimous agreeir.ent where all the arbitra- ; 
tors are required to agree which is the judicial j 
determinatiun of the dispute referred to them by j 
the parties ; the signing of the award is not a j 
judicial act but is merely the record of what has ! 
already been done in the judicial e.xercise of the | 
functions of the arbitrators. {Manohar Lail and 1 
Beevor^ JL) Raghubir Pandey v. Kaulesar 
Pandey. 23 Pat. 719=218 I C. 275=18 R.P. 22= i 
1945 P.W.N. 214=11 B.R. 276= AI.R. 1945. 
Pat. 140. j 

— S. 14 (X)—Applicaiion to set aside award before | 
it is filed — If competent. i 

An application cannot be made to .set aside an 
award till it is filed in Court. (Me, NoiV, /.) 
Bengal Jute Mills Co . Ltd. v jewraj Heeralal. ' 
I.L,R (1943) 2 Cal. 392=218 I.C. 182^:18 R.C. 
S=A.I.R. 1944 Cal. 304. 

^ S. 14 plication to set aside before 

filing of award — Competency. 

Under the Arbitration Act of 1940, it is not 
competent tq a party to, file; an applicatipc 
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setting aside an award till the award has been 
filed in Court. (Chagla, J.) Ratanji Virpal Sc 
Co. V. Dhirajlal Manilal, I. L.R. (1942) Bom. 
452=200 I.C. 32=14 R.B. 389=44 Bom. L.R. 
175=A.I.R. 1942 Bom. 101. 

S. 14 (2) — Award beyond pecuniary Jurisdiction 

— rr,p:r urd.r to be. Made — C.'P.Code, S. 1^1 and 
0.7, A\ 10. 

Where a Court finds that it has no pecuniary jurisdic- 
tion to entertain an application for filing an award, the 
proper order is one of return of the application for pre- 
sentation to the proper Couit and not one of dismissal of 
the application. Under K. 338-B (5) of the Rule - 
ft allied unciei S. 44 of the At biiration Act, every appli- 
cation under S. 14 (2) of the Act for filing an award is 
to be registered as a suit. On the analogy of 0.7, 
R, 10 read with S. 141, C. P. Code, a Court is 
competent to pass an order returning an application for 
presentation to the proper Court. (Pose and Sen JJ. 
Vin.avak DinkaR z'. ANant Duskar. 1945 N.LJ 
253--A.IR. 1945 Nag. 214. 

S. 14(2} — Alvar d relating to partition — ’Valua- 
tion for Jurisdiction — Suits Valuatiju Act, S. 8. 

The valuation ior the purpose oi the jurisdiction for 
filing an award relating to partition, is the valuation of 
the share to be partitioned and not the valuation of the 
entire property. 5. 8 of the Suits Valuation Act is not 
applicable as k. applies to suits where ad vaioritn court- 
tee is payable. i^Bose and Sen, J/.) VirayaK 
DiNKaKz^. ANaNT DinKAR. 1945 NL.J. 253 = 
A.I.E. 1946 Nag. 214. 

„ .g. 14(2)-— Limitation— Letter by arbitrator filing 

award — If application by party — Limitation— Limitation 
Act, Art. 178 See HM. ACT, ART. 178. 47 Bom.L.E. 
317, 

S. IS— Execution of award— Objection to— 

Judgment-debtor, if can raise. 

Where the judgment-debtor was afforded an 
opportunity to contest dhe legality of the award 
when it was filed and he raised certain objections 
which were overruled, it is not open to him to 
raise fresh objections after an application for 
execution is given. It was incumbent upon him 
to have raised all the objections that he had, and 
he could not raise some at that time and reserve 
other.s in his armoury for a later occasion. {Ahdur 
Kahman, J.) Bhagat Ram tr, Amdala Commer- 
cial Bank Ltd. 209 I.C. 332=45 P.L.R. 215= 
A.X,R. 1943 Lah 222. 

— — Ss. 15 (b) and Jurisdiction of Court — 
Arbitrator not deciding question— Court must 
remit award to the arbitrator under S. 16 for 
reconsideration. 

Clause (b) of S. 15 Arbitration Act permits 
modification or correction of an award where the 
award is imperfect in form or contains any obvi- 
ous error which can be amended without affect* 
ing such decision. But this cannot be strained to 
give the Court jurisdiction to record finding on 
questions which the arbitrator has not decided. 
The proper course for the Court is to remit the 
award to the arbitrator under S. 16 for reconsi- 
deration (Davisr C.J. and Weston, /-) Tulja- 
1 MAE CHIMANDAS V* BiKHCHAND BhAWANDAS* 

! I.L.R. 1943 Kar 395=209 I.C. 420=15 B.Sr 
A.r.R, 1943 Sind 131. 

-S. 16 — Awards Appellate Board-^CoHsfUu^ 

jtion^Boafd pf nine me^ere 
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appeal — IVithdfciwdl of ons nieiiihcr and conlinuo- 
tion of hearing by remaining members — A-ioord 
Validity— Articles of association providing for 
quorum of sir members— Effect. 

When once a board has been constituledi to j 
hear an appeal against an award and the board ! 
has taken cognisance of the appeal and has com- 
menced to hear it, then the board constitutes the 
appellate tribunal, and it is not open to any 
member to withdraw, and for the remaining 
members to continue the appeal, unless of course, 
the parties agree to that^ course being adopted. 

If the parties are not willing to go on before the 
remaining members afresh board must be con- 
stituted. The fact that under the articles of 
association the quorum for a board was only six 
or that the withdrawal of one member from the 
board would have made no difference to the i 
decision is immaterial. Where an award is given | 
by such improperly constituted board, the proper ; 
procedure is not to set aside the original award ; 
but to declare that the decision by the appellate * 
board was a nullity and refer the matter to the 
board of directors of the cotton association to be 
dealt with according to law. (Beaumontt C. J. 
and Somjee, /.) Patel Bros. v. Shree Meenak- 
shi Mills, Ltd. I.L.K. (194?) Bom. 558=202 
I. C. 188=15 R.B. 140=44 Bom. L.R. 485=A. 
I.R. 1942 Bom. 239. 

— S. 16 — Fozoer to remit award— Award 
declared nullity, 

S. 16 of the Arbitration Act empowers the 
Court to remit a defective award only in the 
cases specified there in and in no others. When 
what purports to be the decision of arbitrators is 
a nullity, there is no power to remit it. Nor is 
there need for any such power, since there is 
nothing to remit and the parties are entitled to a 
new and effective hearing and determination. 
(JLordlustke DwRarcq.) Shree Meenakshi Mills 
Ltd. V , Patel Bros. 71 1 ,A. 106=1 .L.R. (1944) 
Bom. 469=1 .L.R. (1944) Kar. (P.C.) 230=216 
I.C. 169=17. R.P.C. 42=1944 A.L.J. 395=1944 
M.W.N. 561=67 L.W. 520=46Bom. L.R. 841= 
1944 A.W.R. (P.C.) 46=48 C.W.N. 590=1944 
O.A. (P.C.) 46=11 B.R. 133 A.I.R. 1944 P.C.76 
=(1944) 2M.L.J. 17 (P.C.). 

'S. 16 (1) (c) — Power of Court to remit award 

— Non-registration of award — If ground for remitting 
Under S. 16 (1) (c) of the Arbitration Act the 
Court can remit the award to the arbitrator for 
re-consideration only if it finds an error of law 
in the award itself or in some document actually 
incorporated there to on which the arbitrator had 
based his award, that is to say, finds the state- 
ment of some erroneous legal proposition which 
is the ^sis of the award. It cannot remit the 
award if it finds a wrong conclusion on a ques- 
tion of fact. Want of registration of the award 
is a defect dehors the award or the decision of 
the arbitrator, and so is not covered by S. i6 (1) 
(<?) of the Act iMiiter and Sharpe^ //,) Nani- 
BALA Saha v. Ram Gopal Saha. 48 C.W.N. 721 
=A.I.R. 1945. Cal. 19. 

— — S. 17 andSch. I, para. Z— Applicability-- 
Arbitration under Co-operative Societies Act. 

Assuming that S. 46 of the. Arbitration Act is 
apphc^le to arbitration under rules framed 
under S. 43 qf the Co-pperative Societies Act, S., 
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17 and Seh. I para, 3 of the Arbitratiun Act are 
inapplicable to such arbitration as the machi- 
nery and the procedure of arbitration indicated 
by the provisions of IL 22 oi the Kulc.s 
framed under S- 43 of the Co-operative Societies 
Act are totally xncoiisi.stent with the provisions 
of the Arbitration Act. {Mukherjea and Blanks 
JJ) Nanda KrsnORE Gosvv.vvn v. Bai i.v Co- 
operative Credit Society, t/ric I.L R. 1943 2 
Cal 431=208 I.C. 196=16 R.C. 152=47 C.W. 
N. 478=A.I.R. 1943 Cal. 255. 

Ss. 17 and 39 an 1 U.P. Tenancy Act, 

Ss to 212— Applicability of Arhuraiivn Act 

to Kevotut? Courts — Appeals against decree, or 
orders passed on rejerence to arbitration- -Provi- 
sion of law governing. 

The Arbitration Act extends to tin* whole of 
British India. As Uevenne Courts in I ‘nited Pro- 
vinces exercise their jurisdiction as Civil Courts 
the Act applies to such Chairts. As the thlh 
Tenancy Act inake.s no special provisiiui for 
appeals against decrees ov ordeis pas.se‘I as a 
result of reference to arhitration, .such appeals 
must be governed by Ss. 17 and 3^1 of^thr Arbitra- 
tion Act; nut by tiie provision> <d’ Ss. 263 to 272 
of the U. 1'. Tenancy Act {Sailu\ A. M, and 
Dihie,/, M,) 1 )aK'Vao .SiKcn rv Ba'can Lae. 1944 
A.W.R. (Rev,) 164 (2)v 1944 R.D. 325. 

S. 17 — Atvard filed in Court — // becomes 

decree — Suit on award filed in Court— I j barred. 
An award does not become a decree bevause it 
is filed in Court, it only becomes execulai4e as a 
decree* The cause of action on the a wan! still 
subsists and it is open to a party to base his 
action On the award. Jt is therefore open U> a 
party who has already filed an award obtained by 
him in Court to file a suit on that very award. 
iChaghj J,) Avau.o Mills, t/ru. r. BAurnHAi. 
Chandulal. 211 I,C.110:v-i6 R B, 269o.4S Bom, 
L.R. 904=A.I.R. 1944 Bom. 12. 

S. n— Decree on aivard—Pinality, 

Where an objection to the invalidity of an 
award on any ground whatsoever is n<tl made 
when the aggrieved party had an opportfinity to 
do so if made i.s rejected ami a decree is passed 
in accordance therewith, such a decree !K*cunies 
final and is unassailable either by way of appeal 
or revision. {CAndam Hasan, /.) Jafar v, AtmUL 
Gafoor. 208 1.0.187=16 R.O. 65-1043 O.A 
(00)130=1943 O.W.N. 198=A.I.R. 1943 Oudh 
304. 

S* 17— Limitation for application to set 
aside awar i expiring on Sunday— Such applica- 
tion made on following day»-Judgment pro- 
nounced on award earlier on same day— Ivilcct 
of.6^^LiMiTATioN Act, S. 4. I.L.R. (1942)2 
Cal. 160. 

“Ss. 17 and SO— Power of Court to set aside 
award mo motu — Pozoer to inquire into nenuitie- 
ness of ref erence. 

There is nothing in S. 17 of the Arbitration 
Act to exclude the power of the Court to s«t 
aside an ward except on the applkalion of a 
party. A Court has power to set aside an award 
sup motu for proper reasons. S* 30. by implica- 
tion gives the Court power to set aside an award 
which has been improperly obtained. Para. 21 
(1), of the second schedule to the C P, Code 
clearlv iyiv#»c ~ - 
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abuse of its process by bogus references made 
with ulterior purposes. It cannot therefore be 
said that the Court has no power to inquire into 
the genuineness oI_ arbitration proceedings the 
award in which it is asked to file even when the 
arbitration proceedings are found to be bogus 
proceedings and a fraud upon a statute; e.g., 
upon the Dekkhan Agriculturists’ Relief Act. 
(Divis, C.J. and JVeston, J.) AIotumal Tssardas 
V. HAjr Ibrahim Khan. I.L.R. (1943) Kar. 
390.=212 I.C. 287—16 R S. 254“A.r.R. 1944 
Sind 80. 

-S, 19-~‘Cortslnictio}i->-“Aa'ard has been set 

aside.’* 

The words ‘where an award has been set aside’ 
in S. 19 of the Arbitration Act refer clearly to 
the setting aside of the award by the Court and 
not by the agreement of parties and the conse- 
qucnces indicated in S. 19 can follow only where 
the award is set aside by Court. (Ghulam Uasan 
J.) /?AMKSHWAR 7' SURAJMAN 1943 O.W.N. 366 
=1943 A.W.R. (C.C.) 104-210 I.C. 416--=-'16 R. 
0.184—1943 O.A. (C.C.) 236— A. I. R. 1943 

Oudh 435. 

— ~S. 20 — Agrcimmt lost or destroyed --I f can be 

ordered to be /died. 

An agreement to refer the matter to arbitration can 
be ordered to be “filed in Court” before the institution 
of any suit when it has been lost or accidentally des- 
troyed or happens to be in the possession of the opposite 
party. The word “filed” in S. 20 of the Arbitration 
Act is not used in the sense that the written agreement 
must be physically produced in Court before it can be 
accepted or ordered to be acted upon. There is no 
reason why a party who wishes to enforce a written 
agreement of that kind should not be able to prove it by 
secondary evidence when evidence of that nature is 
permitted or admissible under the Kvidtm'o Act. 
{Barries, C.J. and Abdur Kahmatt, J.) DUNI Ch.and 
Ram Rarkash Pkkmchand Maya D.ass. 47 F. 
L.E. 214= A.I.R 1946 Bah. 264. 

S, 21— Absence of consent of parties inlercsl- 

— Effect— Co-tenant not contesting suit for 
division of holding— If should also consent. 

In a suit for the division of a holding the co- 
tenants of that holding are certainly interested in 
the division whether they appeared to contest 
the .suit or not Jlencc their consent to arbitra- 
tion of the suit matter is essential and without 
such consent the or<!er of the trial Court to 
refer the suit to arbitration is beyond jurisdic- 
tion. (Saihe, AM. and Diblo, J.M.) Uabyao 
Singh v. Katan Lai.. 1944 A.W.R. (Rev.) 164 
(2)^1944 R.D. 325. 

Ss. 21 to Applicability— Oral reference by 

parties to sftit to arbitration by fudge — Judge, if be- 
comes arbitrator — Decision —1/ award— Appealability. 

Where a judge is asked to arbitrate between the 
parties to a suit before him, he cloe.s m t cease to be a 
Court and become a pure arbitrator. Nor does his deci- 
sion amount to an award within tiie meaning of the 
Arbitration Act. The provisions of Chapter IV of the 
Act imply necessarily that the arbitrator must be a 
person other than the Judge, Hence where the parties 
to a suit agree orally to refer their disputes to arbitra* 
tion by the trial Judge and to abide by his decision, the 
judge is not an arbitrator though he purports to act as 
s»cb| and his decision cannot be held to be an award 
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falling under the Arbitration Act. But the decision 
is final and is not appealable for the reason that a party 
cannot go back on his consent to abide by the decision. 
{Diratia, J.) DaLAL zj. JaMADAR. 47 BOm.L.R. 
388. 

S.21 — Applicability — Reference by cotinsel 

I on behalf of party to suit — Sufficiency. 
j A reference to arbitration consented to by 
I counsel duly authorised by a party to a litigation 
I is valid. The fact that the party himself had not 
; signed the application will not invalidate the 
'reference. (Abdur Rahman, J.) Sukh Lal v. 

1 Mamchanb. 46 PL.R. 348==219 I.C. 162—18 
I R.L, 46- A.I.R 1945 Lah. 34. 

! S.21 — Jurisdiiiion of Court to refer niatri- 

I monial dispute for iho decision of arbitrators. 

I The terms of S. 2 1 of the Arbitration Act are 
I exceptionally wide and the Court has jurisdiction to 
! refer for the decision of arbitrators any matter in 
dispute in a matrimonial suit and arbitrators are com- 
. petent to pas.s an awarti in respect of such disputes. The 
1 Court can pass a decree in terms of such an award, 
\(Ih'ers,J') RaMUHAMMA t/, KASI NAIDU, A.I.B. 
1946 Mad. 269 = (1945) 1 M.B.J. S9G. 

S. 21 — Reference to arbitration — Validity — 

Application signed by counsel. 

Where th<f power of attorney given by a party 
to his counsel authorises him to refer a matter 
to arbitration, the validity of reference to arbi- 
tration cannot be impugned on the ground that 
the party himself has not signed the application 
when it has been signed by his counsel. (Abdur 
Rahman. J.) Dale Singh v. Mamchand. 219 
I.C. 162=46 P.L.R 348=A.I.R. 1945 Lah. 34. 

S. 21 — 'S^tif — If excludes execution pro- 

cecdings. 

Though S. 21 of the Arbitration Act uses the 
word ‘suit’, there is no rea.son to restrict its 
meaning in such a way a.s to exclude execution 
procccilings which are only a contiiuiation of tiie 
suit. (Ghulam Hasan, J .) Jayar v. Abdul 
G.m-ooh. 208 I C. 187=16 R.O. 65=1943 O.A. 
(C.C.) 130=1943 O.W.N. 198=A.I R. 1943 
I Oudh 304, 

j S. 23 — Declaratory suit as to validity of 

I widow’s alienation — Reference to arbitration — 

! Per^nissibihiy, 

! A suit praying for an alienation by a widow to 
i be declared invalid and not binding on the plain- 
- tiff, can be referred to arf-itration. (Abdur 
\RaJman, /.) Hare Shankar Mst. Amraoti. 

i 219 I.C 70=46 P L.K. 108=A I.R- 1944 lah. 

! 280. 

; — S. 23 — Rifcrenci to arbitration in pending suit 

\ — -When Court ceases to hove Jurisdiction to deal with 
; suit. 

I In order to vest jurisdiction in the arbitrators to deal 
i with a pending suit, it is necessary that the Court should 
make an order referring the suit to them and should 
specify in the order such time as it thinks reasonable for 
the making of the aw^ard. It is only when the matter is 
referred to arbitration by the Court in that manner that 
under sub- Sec. (2) of S* 23 of the Arbitration Act, the 
Court ceases to have jurisdiction to deal with the suit on 
such matters therein as are referred to arbitration. 
^ {Yahya AiU /-) NAKAYANASWAMI;-, 
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Manicka Nattar. 1916 M.W.N. 706=68 L.W. 
610 = (1945)2M.L.J.482. 

S. 28 — Award beyofid time allowed — Effect-- 

Jurisdiction of CouH to accept it. 

A Court cannot accept an award given after the 
expiry of time allowed by the Court. There can be no 
retrospective extension of time. {Eoss, RAGHU- 
BAR DAYALz/. BRIJ MOHAN LaL. 1945 A.W.R. 
(Kev.) 116 (1) = 1946 R.D. 316. 

Ss. 30 and 41— Dispute adjusted by parties after 

award — Right of parties to ask Court to set aside award. 
See ARBITRATION ACT, SS. 41 AND 30. A.I B. 1946 
Pesh. 41. 

— S. 30— Scope — Setting aside award — Grounds 
— Arbitrators fixing high fees— If sufficient. See ARBI- 
TRATION Act, SCH. I, PARA. 8. I.L.R. (1944) Kar. 
354. 


-S. 31 — Scope of. 


S. 31 of the Arbitration Act is not an enabling ! 
section, but a section which merely defines the | 
jurisdiction. {Me, Nair, J.) Bengal Jute i 
Mills Co., Ltd. v. Jewraj Heeralal. I.L.R. j 
(1943) 2 Cal. 392=218.1 .C. 182=18 R.C. 8=A. I 
I.R. 1944 Cal. 304. 

— ~Ss. 32 and 33— Challenging validity of 
contract containing arbitration clSuse — Proper 
procedure. 

Having regard to S. 32 of the Arbitration Act, 
1940, a suit for a declaration that a certain con- 
tract containing an arbitration clause is l)y way of 
gaming and wagering and as .such void and for an 
injunction to restrain the Tribunal of Arbitration 
from proceeding with the arbitration is not 
maintainable. The proper procedure is to make 
an application to the Court under S- 33 of the 
Act to be decided on affidavits, or on other evi- 
dence if deemed expedient by the Court. (JLort 
Williams, J) Peokinandan Dalmta t;. Basant- 
LAL. IL.H. (1941) 2 Cal. 123=196 I C. 851= 
14 R.C. 290=45 C-W.N, 88l=A.I.R. 1941 Cal. 
527. 

; — Ss. 32 and 40 to enforce award 

Jurisdiction of small Cause Court, 

S. 32 of the Arbitration Act bars suits chal- 
lenging an award, but does not bar a suit to 
enforce an award The jurisdiction of a Small 
Cause Court to entertain such a suit is not barred 
by S. 40 of the Act. {Pollock, /,) Nanhelal v. 
Singhai Gulabchand. I.L.R. 1944 Nag 340= 
210 l.C. 473=16 R N. 159=1943 N.L.J 543=A 
I.R. 1944 Nag. 24. 
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S. 33 — Application under — Power of Court to 

decide on aflid,u it^ or on evid-nce, 

; S. 33 of the Arbitration Act empnwcr.s a (hniit to 
; decide a case on affidavits but, it may in appropriate 
i cases, wheat vc;r it deems it ju.st and expedient may .set 
i down an application for hearing on other evidence und 
j it may pass such orders for tr^covery and particidurs as 
I it may do in a suit. {Sen, /.) IJI.AIUI.AK t'. FIRM 
I radhakishan Kamkhahava. X.L.E. (1946) Nag, 
j634. 

I ^,33- -Order rejecting application-- Pevi- 

i sioti, 

I An application made under S. 3,3 of tlie Arbi- 
j tration Act to cfiallenge tl;e validityof an arbj' 
j tration agreement or to have theefiVet of tfiat 
] agreement detcrinincd does n«d full eitlun' nnder 
j S. 20^ or S. 39 (4) of the Act. Therefore a 
; revision from an order rejecting sticli an applj- 
j cation can he entertained. {Ahdur Pahmtir, J,) 

I Radha Kishen?'. ('u„ 212 l.C. 411 

=17 R.L. 16=45 P.L.R.287=A. I.R. 1943 Lah. 
295. 

•S. 33— Proceedings under— Nature 


Procedure to be followed 
Where an applicaficni 


— - — S. 33— Applicability and scope — Case 
under Bombay Co»operative Societies Act- 
Arbitration proceedings— Jurisdiction — Civil 
Court s powers. See Bombay Co-operative 
Societies Act, Ss. 54 to 64. 45 Bom L.R. 676. 

^S. 33 — Application under— Forum, 


The Court at the place where the contract has 
taken place and the defendant also resides, is 
competent to entertain an application made under 
S. 33 of the Arbitration Act. {Ahdur Rahman 
J,} Radha Kishen Bombay Co., Ltd 21^ 


aj 

....der S. 33 uf the 

Arbitration Act is filed challenging tlte existence 
or validity of an award, the procedtirc lair! down 
in Ss. 14, 25 and 16 of tlie Act is not made imme- 
diately^ applicable. Proeeeding*^ under S. 33 
are entirely different from the proceedings under 
S'^. 14 to 17 of the Act and the Cruuit is not 
bound to pronounce a judgment m arcordunce 
with the award merely because it was dismissing 
the application under S. 33 filed by the other side 
especially when it had not been moved to pass 
any such order by the re-pondent. S. 33 was 
enacted to provide a speedy remedy to a party 
objecting to a reference or an award, and instead 
of having to file a stparatc .suit for the purpose 
he can now merelv move an application wldcli 
has to be generally <fcridt*d on affi Javifs. (d/nt/mr 
and Malik, //.) f?Ai.wANT Singh v, Ram('hauan 

37S:=1944 A W'r. 
(H.C.) 134=1944 0,A. (H.C )I34 --^1944 A L W 
434=1944 A.L.J. 241=A I.R;1944 All 188 (1)^ 

Ss. 34, 3^ 4iX—‘ApplicatitHt for stay*- fhttp 
of Court— Acting with materinlirregutarii)/ in cr^r^ise 
of pmoers under S. 34—EnrisionSs, 39 md 4l tf 
deprives power of ffsgk Courts 

The language of S. 34 of the Arhitradon An ihrady 
implies that the arbitration clause .dmuld rt six*ctet! 
and it is only when a dear case \mti made out by 
the plaintiff and ‘^f difficult que.-tions of hw are likely 
to arise, such as wouldineviiahly email a fpn hd ra4 
being prepared and reference to the Court mach !w an 
arbitrator » that the Court should enter wmm an inquiry 
and decision of the case. Where a Court actii In amtra- 
yentionof this salutary principle, it am with material 
irregularitvmtheexerri^eof its jurbdktiou or mwers 
under b 34 and interference in v vhkai would he iu»ti- 
fied. 1 here is nothing in S. 39 or S. 41 to deprive the 
f ugh Court of the powers conferred Iw S |iS, C Ih 
Code. {Wahulfcil! and Sinha, //.) CHaRaN Da4 

fH.O.) 49~.1B46 A.L.W. 66«» A.l E. 1046 All 146* 

-J— Ss. S3 and U-^Aptlicotun for 

Of absence of agreemcni of arhitr^i^^sr 
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Jurisdiction of Court to dePrmine existence ox non- 
existence of arUtration agreement — Separate applied'- 
iion — Necessity, 

S. 33 of the Arbitration Act does not take away the 
right of a party to >ct up as a defence to an application 
for stay the non-existence of any agreement of arbitra- 
tion when the agreement is propounded under S. 34 by 
the other side. It is not necessary that he should 
mako a substantive application for that pnipose. The 
Court under S. 34 has jurisdiction to determine 
whether there was an arbitration agreement or not. 
Under S, 34, the defendant who applies for a stay has 
to say that there is an arbitration agreement. If the 
plaintiff says that there is no agieomcnt, that issue 
arises between the parties. There is nothing in S. 34 
to prevent the Court from deciding that issue to enable 
it to pass an order under the section. S. 33 provide.s 
for a case where a party wants to obtain the Court’s 
declaration of non-existence of an agreement for his 
own use. In such a case ho has to make an application 
to get the judgment. {Kania and Chagla, /./.) 
UHaGWANDAS ATMASINO V , ATMAijlNti. 47 Bom.L. 
Fw. 716 - 1946 Bom. 494. 

S. Appointment of medical referee of 

insurance company — Arbitration clause m agree- 
ment. — Termination of service for gross 
negligence—Suit for damages— Jf to be stayed. 

A medical referee of an insurance company 
was appointed under a written agreement which 
included an arbitration clause which provided 
that any dispute arising between parties concern- 
ing their rights, liabilities or duties under the 
agreement would be referred to arbitration. The 
company terminated his services on a charge of 
gross negligence in respect of a medical report. 
In a suit for remuneration and damages for the 
wrongful termination of services: 

that the company had the right to have 
the suit stayed under S. 3-1 as the dispute con- 
cerned rights and liabilities under the agreement. 
(Panckridgey J.) Happy India Insurance Co.. 
Ltd, t;. Kumud Bandhu Ckakravarty. 199 I.C. 
768=14 K.C. 657=A.I.R. 1941 Cal. 503. 

S. 34 — Burden of proofs 

S. 34 of the Arbitration Act h a discretionary section. 
If one of the parties contends that because of an agree- 
ment between them the normal jurisdiction of the 
Court is given up by the other side, the onus of proof 
is on him who makes the allegation. Therefore the 
party who alleges such an agreement has to satisfy tlie 
Court first, betore he asks the Court to stay its hands 
in respect of a suit which is pending and which is filed 
in the normal course by a phintiif, tt is not for the 
plaintiff to prove the non-exi^-tence of an agreement. 
IjCmiaand C^agta //,) BH tGVgANnAS ATMA'^ING 
z/. ATMA.StNG. 47 716- Al.B. 1945 Bom. 

494. 

S. 34 — Contract — 4rbitratton clause — Bind- 

ing agreement to refer — What amounts to — Dis- 
pute arising out of contract -Suit for damages 
for breach— A pplication for stay by defendants — 
Competency, 

On 20—4-1940, the plaintiff placed an offer 
with the defendants for the purchase of goods, 
CLF. Bombay, shipment January and for 
February, at sellers* option, subject to sellers' 
ability to obtain steamer space, the country of 
.origin being Ainerica* The defendants accepted 
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the offer on the conditions and terms specified* 
Subsecjucntly difficulties arose in connection with 
the shipment of goods from America and the 
correspondence between the parties disclosed that 
the defendants informed the plaintiffs that 
unless the latter intimated to the defendants their 
willingness to extend the time for shipment the 
defendants would treat the order as cancelled. 
Nothing was done thereafter till December, 1941, 
when the plaintiffs called upon the defendants to 
inform them whether the goods sold had been 
shipped and when they were expected to arrive. 
The defendants replied stating that they had 
accepted the offer, but were constrained to con- 
sider the order as cancelled. After further 
correspondence the plaintiffs filed a suit for 
damages for breach of contract on 27 — 3 — 1942. 
On 13 — 5—1942 the defendants applied for stay of 
suit under S. 34 of the Arbitration Act on the 
basis of an arbitration clause in the contract 
which, inter alia, provided \ “any ^ complaint, 
claim, dispute, doubt or question arising out of 
this indent, may at the instance of either party 
heretofore be referred to arbitration etc."' 

Held, (1) that there w'as a binding agreement 
to refer to arbitration the disputes arising 
betw^een the parties ; (2) that it could not be said 
that the defendants were not ready and willing at 
the date of the filing of the suit to submit the 
di.spute to afbitration. The defendants did not 
deny the factum of the contract, their attitude 
being that while admitting that a binding con- 
tract had been concluded, they had, in the event 
which supervened, become entitled to cancel it, 
and the dispute arose out of an admitted con- 
tract and depended upon the evidence adduced in 
relation to it ; 0) that there was no obligation 
upon the defendants to claim arbitration before 
the plaintiffs filed the .suit; (4) that since the 
plaintiffs did not ask the defendants, whether 
they desired to go to arbitration before filing the 
suit, but filed the suit notwithstanding the arbi- 
tration clause which was binding upon them, the 
defendants could rely on the clause after suit and 
apply for stay of suit on the basis of that clause. 
ilUackivell, J) Chhabildas Nandlal and Co. v* 
Damodar Kheisey AND Co. 45 BomL.R. 387= 
212 I.C. 189=16 R.B. 336=A.I.R. 1943 Bom. 
199, 

9s. S4 and 36 — Comtruciion and scope — 

"Id gal proceedings*** 

S. 34, Arbitration Act, creates an exception to the 
general law relating to procedure, vft„it empowers the 
Court which has jarisdictiem to decide a dispute to refuse 
to do so. Where an arbitration is In existence S. 35, 
which is a corollary or counterpart of S. 34 and which is 
new, is clearly intended to modify the English commote 
law rule in relation to the n atters in que.stion which was 
the law prevalent before 1940. The ^‘legalproceedlirgs’' 
which are liable to be stayed under S 3^ are proceedings 
"‘in respect of any matter referred.** But the legal 
proceedings which, if notice is given of them to the 
arbitrators or umpire, may render invalid subsequent 
proceedings In the arbitration must be legal proceedings 
“upon the whole of the subject-matter of the refer- 
ence/* {Blagden, /) ALL INDIA GROUNDNUT 
Syndicate, Ltd., /«r/. 47 Bom BE. 420. 

S. ZA— Right to claim stay— Not negatitffd 

by failure i& demand arbitration in reply to notice 
of suitn 
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The fact that a party in reply to a notice of suit- 
failed to refer to the clause in the contract pro- 
viding for arbitration and ask for an arbitration 
in accordance with it does not put an end to the 
right to claim under S. 34 of Arbitration Act that 
the suit should be stayed and the matter decided 
by arbitration according to the contract. {Malik, 
/.) Indian Steel and Wire Products I.td v. 
Debi Prasad Malaviya. I.L.R. (1944) All. 
341=1944 A.L.W. 369=1944 A.LJ- 379=1944 
O.A. (H.C.) 130=1944 A.W.R. (H.C.) 130= 
A.I.R. 1944 All. 253. 

S. 34— 5?oy — Conditions for— Contract— 

'Arbitration clause — Defendant not to insist on 
arbitration before suit by plaintiff — Application 
for stay of suit on basis of arbitration chwse-- 
Duty of Court to stay suit. 

The mere fact that a defendant, who is threa- 
tened with legal proceedings for breach of a con- 
iract containing an arbitration clause, does not 
before the institution of the suit, insist on the 
arbitration clause, but relies on it for the first 
time after the suit is filed, is no ground for not 
granting his application for stay of proceedings 
under the Arbitration Act. When there is a 
binding agreement to submit any dispute arising 
out of the contract between the parties to arbitra- 
tion and the dispute appears to be^ eminently 
suitable for determination by commercial arbitra- 
tors, the Court ought to give effect to that 
agreement and stay the suit. {Blackwell, J.) 
Chhabildas Nandlal and Co. v. Damodar 
Khetsey AND Co. 212 I. C. 189=16 R.B. 336= 
45 Bom.L.R. 3S7=AJ.R. 1943=Bom, 199. 

S. 34— of suit'— Charge of fraud or 

misconduct made against a party — Latter desiring 
public investigation. 

If the claim made in the suit and the claim 
referred to arbitration under an arbitration 
clause are the same the suit should prima facie 
be stayed. But the principle has often been acted 
on that if a dispute involves a charge, such as 
one of fraud, it ought not, if the party charged 
desires otherwise, to be decided by an arbitrator 
in privacy. If the facts alleged to constitute the 
fraud or misconduct would have mere evidentiary 
value in the investigation of the di=pu1e they 
would not in themselves be a ground for refuS' 
ing the stay of the suit on the application of 
cither party. If on the other hand they are 
■matters which would be directly in issue, then 
if the party against whom these charges are made 
wants the matter to be investigated in public, he 
ought to be allowed this^ and the stay of the suit 
should be refused, (Blagden, /.) Eastern 
Steam Navigation Co, , Ltd. - u. Indian Coastal 
Navigation Co., Ltd. IL.R. 1942 2 Cal 539= 

46 C.W.N. 933=207 I. C. 90=16 R.C. 30=A,I 
R, 1943 Cal. 238. 

^.ZA—Stay of suit— 'Grant of — Considera'- 

Hons — PoSsHbility of arbitration becoming tn- 
fructuous — If relevant. 

The possibility that the arbitration may be- 
come intructuous should not be altogether over- 
looked in determining whether or not a stay of 
suit should be ordered. (Das J.) Subal- 
CHANDRA BhUR V. MaHOMED TbRAHIM I L R 
(1943) 2 Cal. 298=210 I C. 454=16 R.C. 430= 

47 C.W.N. 570=:A.I.R. 1943 Cal. 484. ^ 
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~ S.Z4-*Step in the proceedings' — AppUcu' 

tion for adjournment to file zeriiten slaicmcni-- 
Presumption — Onus- 

Prima facie an application for adjotirnincnt to 
enable the defendant to file a wrlttcti sfatement 
should be treated as a ‘step in the proceedings’ 
within the meaning of S. sU of the Arbitration 
I Act But there may he such applications which 
, are not so and in such cases whole burden is upon 
! the^ defendant to establish tlie circumstances 
which will lead to the result the cflert should not 
be given to the prima facie meaning of tl^c appli- 
cation. {Dar and Sinha, //.) Hour Kishoki. v. tl 
P. Government. I.L.R (1944) All. 681".:1945 
AX.J 38=218 I. C 159 = 18 R.A. 3=1944 AX. 
W. 542=1944 O.A. (PI.C.) 255=1944 A.W.R, 
(H.C.) 255=A.I.R. 1945 All 24. 

— S. Z4—'Step in the proceedings*'-^ A pplica" 

tion io^ Court by consent - Precipes to es tend time 
for filing written statement and obtaining time - 
Effect of— Right ie apply for stay. 

^ Where the defendant in a suit makc.s an applica- 
tion to the Court by consent, prccipe.s to extend 
the time to file Iii.s written sfatenicnt and gets 
time, that amounts to taking a .step in the procccd- 
ingswithin the meaning of. S. 34 of the Arid* 
tration Act, though with the consent <jf tiie 
plaintiff, and dCvSentitles him from applying for 
stay of suit under S. 34. (Kanin,!,) Mpward 
Radbone V. JuGGiLAi. Kamai.ap.at. I L.R. (1943) 
Bom. 298=209 I. C. 100=16 R B. 104=45 Bom, 
L.R. 402= AJ.R. 1943 Bom. 228. 


— S. 34^^*\Step in the proceeding'*— Test- 
Partnership suit— Defendant ohinining time to 
file affidavit opposing application for appointment 
of receiver and for inspection of documents— If 
entitled to stay of suit. 

In order to constitute a step in the proceedings 
within the meaning of S. 34 of the Arbitration 
Act, the act in question must he (a) an applica- 
tion made to the Court cither on summons or 
orally or .something in the nature of an aj»piica- 
tion to the Court, (e.g.) attending on sumnums 
for directions, and (5) such an act as would 
indicate that the party is acquie*^cing in the met- 
hod adopted by the other side of having the 
di.sputes dicided by the Court. The fact that the 
party was unaware of the arbitration agreement 
does not make his act any the kss a step in the 
proceedings if in fact and in law it was a step. 
The fact that the defendant was unawate of the 
arbitration agreement docs not make his act any 
the less a step in the proceedings if in ami in 
law it was a step. (Das. J.) Supau ijanpra 
Bhur t/ Mahomed Ibrahim. IL.R. (1943)2 
C. 454=16 R C. 430=47 C W J^ 
570=A.I.R. 1943 Cal 484. 

made when no legal proceedings ptndmg^^ h\tiee of 
proceedings to be instituted—/ f renders award inpiiPidt^ 

. ^ Court will not and cannot set a*tde an award made 
m arbitration at a time when no actual legal proccedingf 
V ere pending at all, merely on the ground that one of 
the arbitrators or all the arbitrators had notice that uuch 
proceedings were intended and that salBeqtientiy tech 
proceedings are in fact commenced* At the fame lime, 
where proceedings are pending as a reanlt of which the 
award may turn out to be invalid, it would not be ^ 
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for the Court to make a decree on the award imme- 
diately. /.) ALL INDIA GROUNDNUT 

Syndicate, ltd., in re, 47 Bom.L.R, 420 

S. Z^—^^Further proceedings in^' a pending 

reference — Application for extension of time for 
making award. 

An application to the Court for extension of time for 
making the award is not a proceeding in a pending 
reference and cannot be included in the phrase “further 
proceedings in^’ a pending reference within the meaning 
of S. 35 of the Arbitration Act. To merely apply to the 
Court for an extenb-ion of time does not offend, either 
against the letter or the spirit of S. 35. {Blagden, /.) 
All India Groundnut Syndicate, Ltd., in re, 
47 Bom.L.R. 420. 

S. ZZ— Joint arbitrators — Notice to one— If 

notice to all. 

For the purposes of S. 35, Arbitration Act, notice to 
One of two joint arbitrators is notice to both of them. 
{^Blagdens J.) ALL INDIA GROUNDNUT SYNDICATE, 
LTD., In re. 47 Bom.L.R. 420. 

— -S. 86 — Sub feci" matter of the reference " — 

Meaning of. 

The “subject-matter of the reference’', in S. 35 of 
the Arbitration Act, must mean the questions w'hich 
arise on the pleadings, if any, in the reference* or, at 
all events, the questions which the arbitrators are investi- 
gating. But a legal proceeding which has for its object 
or one of its objects the ousting of the arbitrators from 
jurisdiction and the complete supersession of the arbi- 
tration as a whole is one which would prevent the arbi- 
tration from going on even if no stay has been granted 
under S. 34 or otherwise. {Blagden, J.) ALL INDIA 
Groundnut Syndicate, 47 Bom.L. 

R. 420. 

-5. 38 — Applicability and scope — Fees of arbi* 

irator or umpire fixed and Paid in proceedings - — 
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mentof the Act; such a case would he governed 
by the old law, i.e., Sch. II, para. 16 C.P. Code, 
and no appeal therefore lies from an order refus- 
ing to set aside an award, passed after the Act in 
a reference made under the Act. (Fasl Ali, CJ. 
and Sinha, J.) Sadhu .Singh v. Kamdeo Singh. 
1943 P.W.N. 65==A.I.R. 1943 Pat 318=210 I.C. 
565=16 R.P. 181=10 B.R.299. 

Ss. 39 and 5 — Order allowing leave io 

revoke authority of arbitrator— Appeal. 

No appeal lies from an order allowing leave to 
I revoke the authority of an appointed arbitrator 
j under S. 5 of the Arbitration Act. The order is 
; not an order superseding the arbitration such as 
! could be appealed against under S. 39 of the Act. 
i (Bobde, J.) Bhaiyalal v. Sawai Singhat, 
LLR. (1944) Nag. 447=216 I.C. 214=1944 N. 
L.J. 167=A.I.R. 1944 Nag. 152. 

S. Z9— Order superseding arbitration— 

U'hcii appealable. 

The circumstances under which under the Act 
j the Court is empowered to supersede arbitration 
i proceedings are contained in Ss. 19, 25 and 30 of 
I the Arbitration Act. But they do not include the 
I case where arbitration proceedings are supersed- 
I ed on the ground that there was no valid refer- 
ence to arbitration. No appeal lies against such 
an order as tt is not one superseding the arbitra- 
tion under the Act. (Almond. I.C, and Mir Ahmad 
J.) Devi das Guizari Lal v. Mitiia Shah Ram- 
nmA Mal. 205 IC. 319=15 R.Pesh. 91=A.I.R. 
1943 Pesh. 8. 

— 39 — Scope and effect of — If prevails over 
CL l5, Letters Patent (Madras) — Order of City Civi 
Judge in Arbitration proceeding — Appeal to High 
Court— Order by single Judge— Letters Patent Appeal- 
Competency. See letters PATENT (MADRAS), 
,CL. 15. (1945)1M.L.L 54. 


Subsequent objection io same by party— Competency— | S. 39 (2)Scopc— If creates new right of 

Right to recoz>er fees already paid, i appeal— Order of single judge dismissing applica- 

S. 38 of the Arbitration Act hs to be read wlih Axon under S.ZZ— Appeal rejected as incompetent 
S. 14. S. 14 (2) ensures that the arbitrator or umpire , — Appeal io Privy Council— Competency— C.P, 
shall receive payment of his fees before filing the award ' Code, Ss. 109 (g) and 111, 


in Court, except where there is a dispute regarding the , Sub-S. (2) of S. 39 of the Indian Arbitration 
fees and resort is had by the parties, di.spuiing the fees Act saves any existing right of appeal to Ilis 
to the provisions of S. 38. In the latter case the appli- Majesty in Council, but it clearly does not create 
cant is required to pay the fees into Court and not to any new right of appeal. When an application 
the arbitrators direct. The p/nition, therefore, is that under S. 33 of the Arbitration Act, challenging 
in the event of a dispute as to the arbitrator's fee.s the the validity of an arbitration agreement, is dis* 
matter is always subject to adjudication by the Court.s j by a single judge of the High Court and 

provided the procedure set out in the Act Is followed, an appeal therefrom is rejected as not competent 
But where the award is not sought to beset aside under : under S. 39 of the Act, there is no right of 
S. 30, and the partie.s without following the procedure 1 appeal to His Majesty in Council, under Ss 109 
laid down in S. 38. have paid the arbitrators the fee^ 1 and 111, C P. Code. It cannot be said that s’ Hi 
demanded during the course of the arbitration procted- j enttrely abrogates S. 109 (b) (Beaummf J 
ings, S. 38 (3'^ has no applicudon. Having p,. id the [ and Sen L) Ranchhodua.s Puilshoitam’ ani) 
fees demanded, it is not open to a party to take objection . Qo ZK Ratanji Virpad and Co. 207 I C. 400= 
to the fees subsequently and seek to recover what he' 16 R. B 30=43 Bom. L,R. 384=A.I,R.* 1943 
has already paid. The award is binding on the putties | Bom, 196, 


unless the procedure provided for in S. 38 has b^en j 
adopted or the award is set a.sid^ under S. 30 
(0*Sulliifan J) GOBINDSING ev U0fft?MAL. ILB 
( 1944) Kar. 354 « 219 1 0. 196- A. I.E. 1946 Sind 71. 

— S. Z9--^Applicaihliiy— Pending reference — 

Award— order after Act refusing to set aside 
award— Appeal— Competency. 

S. 39 of the Arbitration Act cannot apply to a I 
reference to arbitration pending at the commence*’ i 
Qfir-W 


"'S 59 f Vi )— to appeal against order 

rejecting application to set aside award — Effect— 
judicata. 

Where an application raising objections to an award 
and praying that it may be set aside is rejected, the order 
is in effect a refusal to set aside the award and is 
appealable under S, 39 (vi) of the Arbitration Act 
The consequence of not appealing against such an order, 
would be that it would operate as m ai^ bir 
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a revision against the decree in term.s of that award. 
iSois, J. M.) Beni Madho h. R.am Aut.au. 1915 
A.W.R. (Bev.) 203 (1)=1915E.D. 425. 

Ss. 41 and 30— Dispute adjnsled by parties 

after award — Right of parlies to ask Court to set j 
aside award, \ 

Cl. (a) of S. 41. Arbitration x\ct makes O. 23, Rr. 1 - 
and 3, C. P. Code, applicable to proceedings under tbe ■ 
Arbitration Act 1940. Though the Act provides that j 
Court shall not interfere in the award except under con- , 
ditions laid down in it, the Act does not provide that tjie | 
plaintiff shall not have the right to withdraw his claim | 
or that the parties shall not have the power to^ avljust i 
their dispute even after the award has been given b}' i 
the arbitrator. Even if O. 23, Rr. 1 and 3 C.P. Code ■ 
are inapplicable to proceedings under the Arbitration | 
Act there is nothing in law to prohibit a party .from , 
surrendering his rights in favour of the other 
party, whether those rights have been created by an j 
awards or existed when the suit was instituted, and the' 
right of litigants to agree to a decision to be given by i 
the Court on the matter in issue between them is ' 
paramount and must supervene although there may be , 
rules and regulations which do not give the Court a 
powei to make the same order sua moiu> (/f/wfW. /. ; 
C and Mir Ahmad, /.) AtTAR SlNGH v. BlSHA^J i 
Singh. A.I.B. 1945 Pesh. 41. l 

S. 41 (b) — Scope cj' clt'ecl^Receiver-^ \ 
Appointment of— Power of Court to appoint : 
before notice of application under S. 20 is given. 
The Court has jurisdiction to appoint a recei- 
ver in arbitration proceedings as soon a.s an appJi- i 
cation under S. 20 of the Arbitration^ Act is made j 
even though notice of the application has^ not 
been given to the parties concerned. There is no ' 
warrant for the contention that a proceeding 
becomes an arbitration proceeding only after 
notice of the application is given to all the parties 
concerned. {Fazl Ali, CJ, and Ray, J.) Nagar- 
CHAND t;. SURENDRANATH. 24 Pat. 616=A.I.R. , 
1946 Pat. 70. | 
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comproini.'^e and (,m that ba^is a de'r»'e 1 h; passed in 
terms of that award, S. 47 proviso of Atbilratiiui a.'t, 
leaves C). 23, R. 3 (bP. Cuda; ur.tmirlu.'d, and an 
agreement to ao.n'pt a future award can be tr* ated as a 
cornpronuse in tin.* suit ; the Arhlti.ttion Aet 1040. in 
no way alters the po^iiifui. i'Acarh, C. /. and 

/.) ARUMUPrA Mt:n,\I,r.VR r'. 1' Al. XSTHIK ANIa 
MudaliaR 1945 M.W.N. 220=^ 5« L.W i>04==A. 
IE. 1945 Mad. 294 -- (1945) 1 M.L J. Muk 

Ss. 48 and 39 (6)' -A:riU\I Ndnr hut 

judgment subsequent to, the Art naming intt) force 
— Appeal -Com patency. 

Where an award was t^rorroitnccd pri<.r tt) the 
Arbitration Act coming into th-ixe but thejuflg- 
rnent thereon was pronotmcod after (lie Act came 
into force. 

Held, the afjpcal against tin* jddenieiit was iioi 
barred by S. dS of the A.ei. 'blie rcferem^c wa> 
net pending when the Act came int<^ forev for tlie 
proceedings on a reference came to an i‘nd wIkmi 
the atvard was inade. The nut no dotild reinruncd 
pending blit a distinct ioii inn^f be drawn hi tween 
the reference and the .^uit. iJU'nnett and Madeley, 
JJ.) Sfikr BAHAorK St'rai! n. ibvM \Amiain 
Singh. 1944 A.W.R. (C.C.) 265 1944 O.A. 

(C.C.) 265 -*-1944 O.W.N. 416 A.I.R. 1945 
Oudh. 1. 

S. 4^ — ^copC’—‘Refereuce*' -If tfududes 

award — Award made after Act in reference pend- 
ing at time of commencement of Act— If saved. 

Any award wliich i.s the result of a reference 
which was pending at the date of the commence - 
mentofthcNew Arbitration Act t*f 1910 is 
saved from the application of the new Act ami 
the provisions of the new Act do not apjjly to such 
an award, Tiie expression “references'^ in %. 4B of 
the new Act is wide enough to wuver t!jc neces- 
sary and logical result of a referener zis, an 
award. (Chagia, J.) AroT.r.o .\fn.?,s L'no cl BabI" 
BHAI Chandulai. 211 I C. 110 16 R.B, 269:;c:45 
BomX.R. 904-*=A.I.R. 1944 Bom. 12. 


• S. 46 — Scope — Bye-laws under Bombay I 

Cotton Contracts Act by East ^ India Cotton j 
Association — Bye-law 38 A — Validity— Time ex- ; 
tended by chairman— Decision of umpire — Binding i 
character of. 

The bye-laws framed by the East India Cotton 
Association under the Bombay Cotton Contracts 
Act by virtue of S. 4 (7) read with Ss. 5 and 6 of 
that Act are statutory bye laws and therefore 
are excepted from the operation of the Arbitra- 
tion Act by S. 46 of the Arbitration Act. The 
provision in bye-law 38 -A framed by the East 
India Cotton Association which gives power to 
the chairman to extend the time Cor making an 
award is valid ; and the final decision of the 
domestic tribunal agreed upon made within the 
extended time is an award which can be filed 
under S. H of the Act. {Kania, J,) Shiv- 

CHANDRAI JhuNJHUNWAU-A V, PaNNO BiBI , 

IX.R, (1943) Bom. 280-208 I.C. 627=16 R.B 
95=45 BomX.R. 392=AJ.R 1943 Bom. 197. 

—8. 47, Proviso — Scope— If affects discretion of\ 

Court under 0, 23, R, 3, C , P. Code— Award in private \ 
arbitration — If can be made decree of Court as hein^ 
compromise. 

An award made in a private arbitration during the 
pendency of a suit can be treated as an agreement for 


-Sell. I, para. 2 and S, Z '-Agnrment of 

reference to arbitration pravtding jar appoint* 
ment of umpire only if arbitrators disugrci'^ 
Appoiniftkcnt of umpire— Limitation, 

Where the agreement of refcrtuce to arbitra- 
tion provides that the arlntniturs wouh! he 
emitlrd to appoint uii umpire only if they happen 
to disagree, it is not incumbent un tfie aAntraiors 
to appoint an umpire within 30 days of their own 
appointment as provided for by Sch. 1, para 2. cT 
the Arbitration Act. Such a provi-iiou in the 
agreement must be held to Contain an iufontion 
different from what ha^ been exprefsed in Sell. I, 
para. 2, within the meaning of S. 3 of the Act. 
(Abdur Rahman, J,) Daiksingh v, Mamchanp. 

T o i! 3<8=A> 

IR. 1945 Lah, 34, 

— - — Sch. I , para. 3— Applicability— Arbi* ration 
under Co-operative Sucictirs Act. See Arbitra- 
tion Act (1940) S. 17 47 C.W.N. 478, 

-Sch, 1, para. 8 — ami effect— Costs —p'ees 

fixed by arbitrator or umpire- If can k taxed or dts* 
puted— Powers of Court—S, 30. 

The effect of para. 8 of the first Hcbedule of 
Arbitration Act is to make arbitrators Jadgej^Tu their 
^ own cause in the matter of costs. Whtre the itboahr- 
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sion does not express a contrary intention, the arbitra- 
tor or umpire may himself fix the amount of his remune- 
ration, and may include it in his award. If he 
includes it in his award, there is no means of taxing or 
otherwise disputing the amount so fixed by him, unless 
the amount is so unreasonable and excessive that the 
Court would hold him guilty of misconduct, and on that 
ground set aside the award under S. 30 of the Arbitra- i 
tioii Act. S. 30 precludes the Court from setting aside j 
an award on any ground except those mentioned in that | 
section. {O'Snlih'im, j) GOBINDSING v, PGHU- j 
MAL. IL.E.(19M) Kar. 354 = 219 I.C. 195 - A. i 

I. E. 1946 Sind 71. 

ARMS ACT (XIOFl878).S.4-‘/fm.s'— Porf 
of a fire-arm — If '^arms” — T est. 

Before stray pieces of metal can be held to be 
parts of a fire-arm it must be shown that they are 
either definite parts of afire-arm in reasonable 
condition or a series of old parts which without 
the addition of too many new parts or the ex- 
penditure of an unreasonable amount of labour 
could be metamorphosed into a lethal fire-arm. 
The matter is in each case largely one^ of discre- 
tion of the Court concerned. (Davies.) Misri 
Lal V, Emperor. 1242 A.M.L.J. 34’. 

— S. — Rusly and unserviceable 

revolver-— If '*armsf' 

A fire-arm such as a revolver, which, though 
rusty and unserviceable could yet be repaired is 
a fire-arm falling within the definition of “arms’* 
in S. 4 of the Arms Act the possession of which 
without license is an offence. (Kuppuszvami 
Ayyar. J.) Public’ Prosecutor v, Nagabu- 
SHANAM. 209 T.C. 272=16 E.M. 297=1943 M. 
W.N. 577=56 L.W 519=A.I.R 1943 Mad. 661 
=45 Cr. L; J, 124=(1943) 2 M.L.J. 283. 

Ss. 4 and 19 (f)-— — Spears electro- \ 

plated and used for religious purpose. \ 

The fact that an article which comes within the ! 
definition of “arms” in the Arms Act is used for 
religious purposes does not relieve the person in 
possession of such an arm from the operation of 
the Act, A spear having the appearance of a 
spear and capable of being used as a spear does 
not cease to be so by reason of its being called 
some thing else or being electroplated and used, 
for religious pur poses. (Young^ CJ and Ram Loll 

J. ) Emperor 7L SoBH A Smcir I.L R 1941 Lah. 
789=43Cr L. J 76=44 P L.R 56=14 RX. 182= 
196 I.C. 766=A,I.R. 1941 Lah. 340. 

Ss. 4 and 19 (f)— “Arms’*— Takwas inten- 
ded primarily for domestic or agricultural use 
are not “arms/ Ui'Ham Sikgh v. Emperor, 
o n. 1936 MO Vo1 I Cr h 3230.] 191 I.C. 323=42 
CrXJ 144=13 RL 31L 

— — Ss, 14and 19 (f)— a//er expiry 
of license and before renewal — If offence. 

The possession of a gun by a person after^ the 
expiry of his liceufe and bef- re its renewal is in 
contravention of S,14 and is an offence punishable 
under S, 19 (/) of the Arms Act. Note U 
appended to the conditions printed on the license 
granted in Form XVI, which prescribes the fees 
payable if the license is renewed within one 
month of the date on which it expired and those 
payable after one month from that date, merely 
provides a period of grace during which the 
application for renewal may be made and the fees 
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payable thereon deposited. It does not lay down 
that the quondam license-holder is entitled, as of 
right to have the license renewed on payment of 
the fee mentioned. (Tek Chand and Din Mahomed 
JI.) Emperor v. Bakhshi Ram. IX.R 1943 Lah. 
756=15 R L. 235=44 CrL. J. 101=203 I .C. 452 
=44 P L.R. 486=A.I R. 1942 Lah. 300. 

yS. 19 (q)— -G oing armed — Accused carrying 

gim tied to bi-cycle as luggage — Offence. 

If a person carries a gun not in his hand but 
, tied to his bi-cycle in tlic manner of a piece of 
I luggage, he must be said to be “going armed*, 
j within the meaning of S. 19 (e) of the Anns Act 
' and is liable to cotwiction- (Rozvland. J.) 

; Tmamuduin MIAN V. Em teror. 192 I .C. 766=13 
, R.P. 570=42 CrX.J. 341=22 PX.T. 570=1941 
^ P.W.N. 423=7 B.E. 4U=AJ.R. 1941 Pat. 284. 

I — S. 19. (i)— Anns —Fire arm — Revolver un^ 

' serviceable hut not irreparable'— -Possession with- 
out licence — Offence. 

A fire arm, such as a revolver, which, though 
I rusty and un.verviceahle, could yet be repaird, is 
i a fire-arm falling within the definition of “arms'* 

. in S. 4 of the of the Arms Act ; and possession of 
I such a revolver without license is an offence 
' punishable under S- 19 (/) of the Act. (Fiippu- 
I swa^ni Ayyar J.) Public Prosecutor v. Nag rhu- 
Ishanam. *«09 I.C. 272=16 R.M. 297=1943 
I M.W.N. 577=56 L.W. 519=A I.R. 1943 Mad. 
661=45 CrX.J. 124=(1943) 2 M.LJ. 283. 

S. 19 (i)— Arms— Possession or control of 

particular p erson—Presu m pit on. 

The possession or control might well be posses- 
sion or control of two or more persons. For 
examples an unlicensed Gun may be found in a 
room which is used by a number of adult mem- 
ber.s of the family. Tn such a case it is difficult tn 
presume tliat that gun is in the joint possession of 
all members of the family. On the other hand if 
two spears are found in a room occupied jointly 
; by two persons it can be inferred that the spears 
; are in the possession or conlrcl of both the 
; persons occupying the room. Every case must 
1 depend upon its particular facts and the Courts 
1 must con.sider each case and come to a conclusion 
j whether it is proved that the incriminating 
j article is in the possession or under the control of 
! any particular person or in the po.sse.«sion or 
1 under the control of more than one person, 
j (Harries. C.Ji Din Mahomed and SalCt Jf ) 

I Emperor Santa Sjngh. 215 I C. 161=17 R.L. 
1 110=46 Cr.L.J. 1=A.I.R. 1944 Lah, 339 

i — S. 19 ({)— Conviction zmder — Absence of 

i sanction under S. 29 — Effect. 

‘ Sanction under S, 29 of the Arms Act is neces- 
* sary in order to commence a prosecution, for an 
i ofifence iinrUr B 19 (/) of the Act. Where there 
i.s no such sanction, there can be no conviction 
under S 19 (0* (Rowland J.) Imamupbw 
TL Emiu KOR. 192 I.C. 766=13 R.R 570= 
42Cr.LJ 341=22 PX.T 570=1941 P.W.N. 
423=7 B R.411=A I.R. 1941 Pat. 284. 

! S. 19 (f)— Discovery of arms in house 

I occupied by foint family— 'Presumption— ‘Nature 
I of—W eight to be attached to. 

1 There js an initial presumption^ in case ^o| a 
i discovery of arms in a hopse occupied Py a joint 
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family that the article found therein is in the 

possession of the head of the Hie same 

principle applies to all families living jointly in 
the same house. The weight to be attached to 
the presumption must vary according to circum- 
stances. In could easily be rebutted by showing 
that the room or receptacle In question was in the 
particular andiexclusive possession of a particular 
member of the family. The strength of the 
presumption would also vary according^ to the 
improbability that the article owing to its size, 
etc., could have escaped the notice of the head of 
the family. (Gruer, J,) Harhans Singh u. 
Emperor. 196 I.C. 727 = I.L.R. 1942 Nag. 523“ 
43 Cr.L.J. 62=14 R.N. 127=1941 N.LJ. 405= 
A.I.R. 1941 Nag. 296. 

'S. 19 {i)— Incriminating article.^: found in 

place belonging to joint family — Co'parceners 
If in ^possession' of them. 

The word 'control’ in S. 19 (f) of the Arms Act 
means effective control. In the case of joint 
family effective control cannot be that of the 
junior members of the family ; it must be with 
the head or the karta of the family. ‘Possession’ 
nieans exclusive possession, hence where the 
articles in question are found at a place not in the 
use or occupation of any particular individual but 
belonged to a whole family possession must be 
deemed to be with the manager or the karta of 
the family. No other member of the family 
could be said to have been in possession of the 
same. (Sinha, J.) PIirdey Ram v, F.mi’kror. 
1945 A. W.R. (H.C.) 275=1945 A.L.W. 375. 

S. 19 (f) — Incriminating articles found in 

place in occupation of family — H cad of family--- 
If can he held to be in possession or contrOh 
Where incriminating articles are recovered 
from a place in the occupation^ or possession of 
more persons than one and it Is not possible to 
fix the liability on any particular individual, a 
Court is not bound to hold that the .'^aid articles 
were in possession or under the control of the 
head of the family. {Harries, C.,J. Din Mahomed 
and SaUtlli) Emperor v. Santa Singh. 215 
I.a 161 = 17 R.L. 110=46 CrX.J. 1=A.I.R. 
1944 Lah. 339 (F.B.). 


ARMS ACT (Xr OF 1878.) 

to mean soiuctliing more actual pt'.'.Sch.cion. 

Where it was fmmd that tlu* from ^^hich 

the illicit arms V, ere r(CoV<'ie<i v.as in the joint 
exclusive posse'^sion oi the twn arcio-ed ami ti;at 
other male members of tlu* Isoi'-e lived ia anutlier 
portion of tiic house, tlumiccu a*d im:4be liehl to 
have the joint control <o' the r<v m and wla-ie 
there was no one willing talat the n’-pniiMhi- 
lity the only possilde prc'^timpti* ii the t ourt eor.hl 
make wa^ that they were in jnint control. 
(Thomas, CJ) f.M.i: SiXH r. Kvrin -a. 201 
I.C. 409 -tSR.O. 95 1942 O.A,. 271 1^42 0. 

W.N. 379 = 1942 A.W.R, (C.C.l 250 1942 A, 

Cr.C. 109‘ 43 Cr.L.J. 60u = A.I.R. 1942 Ouch 
448=18 Luck. 253. 

S, 19 rf)..g‘Myenee imden-tdg (O*. 

EmimvRor V. Ainnji.. Kah { see h 

Vol I <htl. 32301 LL.R. (1940) All V . 42 Cr. 

L.J. 59, 

S. 19 (f) -^^Possessiiar--Mcaninij of, 

“Possession’, for tlic purposes of tl e \iiii- .Act 
is posscs.sion for u^e. Th-e imue In Idine; rtf a 
weapon by one per.son on iHhult (tf the t cr.Mjn 
entitled to it is not it id' v.itl ii; tliC 

meaning of S. 19 (7i- \\ hen a peo r m la ddii g R 
license fora gun sta>r. in tbr biune t»t a friend 
and leaves the hon.se leaving the gun in tlat 

house intending tt> return for it '■•litutly after- 
vvards, it connot he held that the lieens.t*e ij, not 
in possession or that tl’.e friend in whose house it 
has been left, is in pos.^es^.jon uf it especially wb.en 
the friend has not miuh* any use of the g,un. 

(Meredith, J.) Kkpar Kath r, Pmppror 191 
I.C. 187=13 R.P. 316=42 Cr.L.J. 97n;.7 B.R. 
164=AJ.R. 1941 Pat 209. 

^S. l9 (f )— of armS'^ Pres imp'* 

tion--‘I louse occupied by joint fitmiiy. 

Tn the case of a house ocetipied by a joint 
family there is an initial pxesuinptituj tliat an 
unlicensed arm found theiein is in the £w*«it.n 
of the head of the family, wlun the portion o{ 
the house where it is found is not in th.<" e\ elusive 
possession of any particular ineinl er. 
Ptngh,J,) Musa 7’. I'An'Kiano 45 P.L.It421w; 
211 I.C. 493=45 Cr.L.J. 401: :16 R.L, 229 . 
AJ.R. 1944 Lah. 64. 


S. 19 (i)— Incriminating articles found in 

place in occiipation of several accused— onus. 

Mere proof that an incriminating article is 
found in premises occupied by a number of 
personS«does not in itself establish prlma facie 
the guilt of any particular person or all of them 
jointly until a prima facie case established by the 
prosecution the onus does not shift on to the 
accused. (Harries, CJ,, Din Mahomed and Sate 
JJ.) Emperor z/. Santa Singh. 215 I.C. 161= 
17 R.L. 110=46 Cr.L.J. 1=A.I.R. 1944 Lah. 
339 (F.B.). 

S, 19 (i)— Interpretation— *Contror, mean- 
ing — Presumption of joint control— Circumstances. 

In a case under S. 19,(/) of the Arms Act it is 
the primary duty of the prosecution to prove the 
possession of the accused, but there may be cases 
in which the circumstances are such that posses- 
sion of the accused can safely be presumed, other- 
wise it will be impossible for the prosecution to 
secure a conviction. Hence the words'and control 
n the section must be taken in a wider sense and 


— — ^.19 (i)— Several rooms vni house each 
occupied by different tenants or stois of the ttu’uer 
—/Irms found hi one of (hem oj houst if 

can be made liable. 


A person who is the head of fils family camud 
be presumed to Ihj the heat! of hi< truant*; a bo. 
It should he remembered that in villages rarh 
room in a house is occupic cl by a separate lainily 
and a room is therefore equivalent in a house. 
Several families live in separate rot/ins opening 
on to the court yard and the whole compcmml 
should not be treated as one hoti*ie althrmgh it 
may belong to one penem. W'bere utdiceuscd 
arms are found in one of the vacant rooms in sucit 
a hou*^e. it cannot he said t!»at they were found in 
a house ‘‘occupiecr by the owner so as to make 
him liable under S. 19 of the Arms Act. (Mir 
A) AIakSuh Khan 7*. Emmmu, 20S 1C. 
239= 15 R.Pesh. 88=44 Cr.L J. 335=AJ.R. 1943 
Resh. 20. 


y- — 20— 
intention of conettilment. 


Tcsh-lnduaticn of 
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For a conviction to fail under .S. 20, Arms Act j Rahman and Mehrchand Mahajan JJ.) S>Am\R Jit 
there must be some speihal indication of aninten- ; Singh v. Imperator. I ,L.B. (1945) Lab. 419— 


tion tliat the possc.^sion of the arms was being] 
conceaIe(i_ from a put»lic servant or from a Rail- i 
way OlVicial. 1 fence if a man carries an unlicensed i 
weapon in his haversack when sitting in the plat- ■ 
form of a Railway station, it mast be conceived 
that it is his intention that his possession of 
unlicensed weapon may not be known to any , 
public servant or Railway official and the cas« j 
would fall under S. 20 of the Arms Act. {Vorke, \ 
J.) Man Singh Tc Emperor. T.L.B. ( 1942 )A 1 L 
899=:202 I.C. 562=:15R.A, 179=1942 A.L.J. 383 
= 1942A.W.R. (H.C.) 261=1942 A.L.W. 503::-- 
1942 A.Cr.C. 159=4J Cr.L.J. 854=A.r .R 1942 
A. 349. 

^S. 29 — "'Pf acceding caning oj-~-Pro- 

ccediiii'S when '' ins Hint c (IP 

The '‘proceedings" referred to in S. 29 of the 
Arms Act clearly mean legal proceedings in a 
Criminal Court find such “proceedings" are 
“instituted" within the meaning of S. 29 only 
when iiiicler S 190, O.P. Code, a magistrate 
takes cognizance of the oilencc. {Lobu and 
O'Stillknim JJd) Rasulbakhsii v, Kmeekor. 
I.L.R. (1943) Kar. 524=212 I.C. 9=16 R.S 
237=45 Cr.L.J. 5l0=A.I.R. 1944 Sind 103. 

S. 29— Scope — Non-compliance — Effect- 

Absence of sanction — Conviction under S. 19 (f) , 
—Legality. See Arms Act, S. 19 (/). 7 B.R. i 

411. I 

ARMY ACT (1879. 44 and 45 Vic., C. 58) 

S. llO-’Findifi^s of Court-martial — Jurisdiction of | 
High Court, ] 

The High Court has no power to interfere with ; 
matters of military conduct and purely ‘military law'. ! 
S. 170 of the Army Act relates to anything done under | 
the Act and the person is to he exclusively ttied by i 
that Act under Court-martial and the High Court has • 
no jurisdiction to sit in Judgment on the findings of 
any Court-martial where a person has been tried under 
the Army Act, particularly when a more .appropriate ' 
remedy is open to him. {fThomaSi CJf) (k R. F. X. 
Monteskkrat V. Major-General Hammond. 20 
Luck. 335 = 1945 O.W.N. 143= 1945 A.Or.C. 73= 
1946 A.L W. fO.O.) 136=1945 O.A. (C.C.)162.'= 
1946 A. W.E. (C.C.) 152=46 Cr.L.J. 746=1946 
Oudh.Rev. 1 =220 I.C, 373 = A.LB. 1946 Oudb 217^ 

ARMY ACT (VIII OF 1911), S. 2-il‘A7fh2ry 
Storekeepers employed by Arfny authorities — If 
triable by Court-martial— Ordinance K. of 19*71, 
Y. 2. 

Military Store-keepers attached to or em- 
ployed with military forces raised in British 
India must be deemed to be on active service for 
the purposes of the Army Act ^ so long as the 
hostilities continued, by virtue of S, 2 of Ordin- 
ance X of 1941, and could therefore be tried by a 
Court-martial {Harries, CJ. Abdur Rahmam 


47P.L,R. 423 (F.B.) 

S. 6^— Proceedings instituted in ordinary 

Criminal Court — Jf can be zoitJidrazan for trial by 
Ci/urt martial. 

Under S. 69 of the Army Act. proceedings i 
instituted in the ordinary Criminal Court in res- j 
pect of an oflence which is triable also by a Court- ( 
martial can be withdrawn from that Court for | 
trial by the Court-martial {Harries, CJ., Abdur 
[ Rahman and hi ehr C hand MaJiaum, JJ.) Sardak 
; JiT StNGH V. Impera'Ior. I .L.R. (1945) Lah. 419 
=47 PX.R.423 (F.B.). 

I S. 123 (1)— Arrest of deserter from army— 

! Procedure— Production of warrant by arresting 
office} — If necessary jor legality of arrest— Cr.P. 
Code Ss. 54, 56 and 80, 

The procedure for the arrest of a deserter 
from the army is governed by S. 123 (1) of the 
Army Act and the commanding officer has only to 
send a wTitten report of the desertion to the civil 
authorities. No warrant is actually issued in 
such a case but the deserter is to be arrested as if 
a warrant is issued, and therefore S.56, Cr.P. 
Code, has no application to a case of this land. 
S. 80 and thje following sections will apply. All 
that S. 80, Cr.P. Code requires is that the sub- 
stance of the warrant shall be notified to the per- 
son arrested, and if the police-officer be called 
upon to do so, he must also show him the warrant, 
But the production of a warrant cannot be 
insisted upon. Further S. 54(1). Cr.P. Code, 
empowers any police-officer to arrest without 
any warrant and without any order from a 
Magistrate any person reasonably suspected of 
being a deserter from His Majesty's force and in 
such a case no question of the production of a 
warrant or an order can arise. (Byers, A) 
Thanoapandian Nadar, inre. I.L.R. (1943)Mad. 
827=^:206 I .C. 307=15 R.M. 965=44 Cr.L.J. 465 
- 56 L.W. 34=1943 M.WN. 47=AJ.R. 1943 
Mad. 280=(1943) 1 M.L.J. 59. 

army rules, S. 62-~Tna/ of person on active 
service — Power of officer enipozoered hy Central 
Govermnent or Commander-in-Chief to convene 
Court marliaL 

S. 62 of the Indian Army Rules does not mean 
that the Central Government or the Commander* 
in-Chief lose their right to empower an officer 
^ to convene a Court-martial when the troops are 
! on active service. The Central Government^ or 
the Commandcr-in-Chief can empower an olficer 
to convene a Court-martial at all^ times, whereas 
the officer commanding forces in the field can 
only empower an officer to convene such a Court 
on active service. (Harries, CJ*$ Abdur Rahman 
and Uchr Chand Mahajan, JJ,) Sardar Jit 
Singh ZA Imperator. I.L.R. 1945 Lah. 419=47 


Mc/tr Chand Mahajan, JJJ) Sakdah Jrr Singh 
V Imperator. IX.R. (1945) Lah. 419=47PX*R. 
423 (F.B.) 

— S. 27— Offence under— Good faith, if a 

defence. 

Good faith can never afford a defence to a 
charge under S. 27 of the Indian Army Act, 
although it may be relevant in considering the 
question of sentence. (HameSi CJ,, Abdur 


P.L.R, 423 (F.B.) 

A-RREST. See (1) C.P.Coue Ss. 55, S9 and 13S. 

(2) Ck-P-Code S. 54 

(3) Presidency Towns Insol- 
vency Act S. 34 

■Exemption from— Forties to civil and crimi" 
nal proceedings, . . 

Per Milter. /.-A party to a cml 
and the same p.riviloite is enjoyed witaesses. 



155 


THE QUINQUENNIAL DIGEST, 1941—1945. 


156 


ARREST. 

also, is privileged from arrest under a civil pro- 
cess on his way from his home to the Court 
premises, in the Court premises, and on his way 
back till he reaches home. jBut a party to a 
criminal proceeding enjoys no privilege irom 
arrestor re-arrest wherever the arrest takes 
place. A man \vh ' has been acquitted on a 
criminal charge can e arrested immediately upon 
another criminal charge within the precincts of 
the Court alter his acquittal. {De/byshire, C /., 
Mitter and Khundkar. IJ.) NiEAKiiNDU Duita 
Mazumdar. litre. I.L.R.=(1944) 1 Cal. 489-= 
47 C.W.N. S54=A,I.R. 1945 Cal. 107 (S.B.) 

ASSAM: AaElOULTXTRAL INCOME-TAX ACT 
(IX OF 1939), Ss. 2 and. S — AppLicabttity — CV* 
operative Society incorporated in Rngland and awning 
tea estate in Assam — iVlanu fact ter e and sale of tea to 
members — Profits — Taxability — Transactions— If 
sales or mutual dealings. 

The assessed, the English and Scottish Joint Co- 
operative Wholesale Society, Ltd., which was a sterling 
and non-resident Society incorporated in the United 
Kingdom under the Industrial and Provident Societies 
Act, 1893, carried on business in British India as 
growers, manufacturers and sellers of tea. It consisted 
of two members, two Co-operative w'holesale Societies 
with an unlimited capital, and owned a tea estate where 
it grew and manufactured tea. Except a small portion 
of the produce which was uuHt for export and which 
was sold locally, ^ the whole of the assessee*s output of 
tea was sold to its two members at market rates and 
was exported to England and Scotland. Each year the 
members paid, byway of advances to the a.^sesseo, 
sums of money to meet the cost of tea to be sSupplied by 
the assessee to its members. The market prices of the 
tea supplied to the members were debited against these 
advances. The supplies were recorded as sales to the 
members. Out of the proceeds from the sales, the 
expenses of production and management and the interest 
on loans were paid or provided and by the rules of the 
Society the net profits were applied in (1) depreciation 
of land, buildings, live and rolling stock ; (2) payment 
of interest not exceeding 6 per cent, on the share capital; 
(3) appropriation to reserve fund; (4) appropriation to a 
special fund for making grants as determined in general 
meeting ; (5) payment of dividend to members rateable 
in proportion to the amount of purchases made by them 
from^ the remainder ; and (6) carrying forward the 
remainder, if any, to the next account. It was contend 
ed for the assessee that the transactions between it and 
its members were not sales but mutual dealings and that 
there was no income which could be taxed under the 
Assam Agricultural Income-tax Act. 

Held I (1) that the assessee Society was a trading 
concern and carried on business as growers, manufacturers 
and sellers of tea and derived profits out of such 
business ; \2) that the dividends which it paid to its 
members were a distribution amongst them of Us trad- 
ing profit and the payments of these dividends were 
not a return to the members of balances from the sums 
winch they had subscribed to the Society • (3) that the 
profits to the extent of 6% thereof less permitted 
deductions, which was distributed and paid by the 
Society m the six ways provided by the rules was agri- 
cultural income as defined by S. 2 (<r) (2) (l) of the 
Assam Agricultural Income-tax Act; and (41 that 
therefore the assessee Society was chargeable to agri- 

respect of the 

A If manufacture of tea at its estate in 

Assam and sold to its members, \Derbyshiret C, /, 


ASSAM AGRL. LT. ACT (IX OF 1939). 

and Gentle, /.) ENGLISH AND ScoiTlSil JOINT Cu- 
UPER.vnVE WhoLF.SALK StH'lOV, LTD. CtLM- 
.MIxSlONER OF AGKlOULTURAL INCOME TAX, .\SSAM, 
(1045) I.T.E. 2)5. 

3. 2 (a) (1 ) — "'Agriraltur G " — .Svluni 

received for settlement of agrt, ultural A.w.j*. 

Selami or prumiuin rt'a-ivc-d by tiic im- 

settlement of agticultural Luul c wiihin tiu- dchni* 
don of “agricuitui 'll income'’ in S. 2 (i) (i) t>f the 
.Viisam Ag’iciiltutal Inc wncOnx Act, 'rhc.st 
occur a- a normal and rtgulir, '.hou>ih perhaps varl- 
al.»le, ft'itureof the Zamindarh- receipts irom his agri- 
cult nial estate and are vtny difl'cent from i bust*, paid 
for the grant oflong-terfn mimrig h-ascs. hyshire, 

C. J. and Gentle, /) lv*»T(Ni>RA NaKAVAN 
SiNllA, fn the matter of. 1015 TT.B. 263^ 40 O.W. 
N- 472. 

S. 2 (e) and (m) - - 

Death oi assessee— •‘Proceedings, do not at oJe — Tixe.utor 
hos to pay tax. 

‘‘Assessee” as di lined in S 
Agricultural Income-tax 
executor by whoiu tax is pa>abie. I'hc pioceed 
mgs do not abate on the death ot an as-cs'^ec ; tlie 
executor steps into the shoes of the a^scssve and 
as such lie is liable to pay tlie tax out (A the estate 
assets so far as they aie. ^capable of UHcting the 
charge. {Me Nair and GentU\ JJ ,) St'bHA Tak- 
ANiUNi Dkuya, In rc. I.L.R. (1944) 2 Cal, 166: : 
A.I.R. 1945 Cal. 83 (1944) LT.R. 241. 


2 ( p) ih.e Assam 
.Act inchMk’s an 


-S. 7 (c) — ** Accrued due in ttie pry: to 


The phrase rent which accrued due in the 
previous agricultural year” in S- 7. (c} of the 
Assam Agricultural Income-Tax Act refers only 
to the current demand of rent for tfiat >oar untf 
does not include arrears. (Dcrhyshir a, V.i. ntui 
Panckridge , J .) Bauu Brojknlka Kishukl Rov 
Choudhury, In the matter of. 202 I .C. fifiv-IS 
R.C. 285-1942 I. T.R.419::.46 C.W.N. 492;:: A. 
I.R. 1942 Cal. 467 (2). 

-S. 7 (c ) — ^\ lccTUcd due in the previous agri- 

cultural year”-// refettt to artedr ns uril iu 
current dues. 

The phrase ‘’accrued due in die previtjus agri* 
cultural iear” in S. 7 (4 of the Assam AKrivnl- 
tural Income-tax Act refers otdy to the currenf 
demand of rent for that year mid <hies not 
.^trears of rent reiuaiihng unpaid. 
(Me Nay and Gentle , JJ ,) Supba Tauancini 
p|'-R.(l944) 2CaI. 166=i;i944) 
I.T.R, 241 -A.r.R, 1945 Cal. 83. 

1 aS)—C<>mtructieHs~~A$S(iiMtni »« fint 
year and suhseyueni yeari-~h‘a ditHH-jutH- Sfeeial 
deduction far colkciion ixpensu in prti year en wkAe 
amount due for rent — Not available. 

Of 3. 7 Cf) of the 
Assam Agricultural Income-tax Act is appUca- 
Die alike to all assessment. The legislature has 
special provision with regard to 
A% itsscssment by providing for a 

upon the whole amount 
within the province of 
ran OHussiom No distinction 

* drawn ^tween the assessment 
immediately following the Act 
i^annng mtp fqrce an asstjssment in any 
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ASSAM AGRL. I.T, ACT (IX OF 1939). | 

subsequent year, and the first year's assessment 
is not subject to any special deduction in respect 
of collection expenses. and Gentle , .//,) 

SuDHA TAKA>TU[.xr Deby.a, In re. I.L.R. (1944) 

2 Cal. 166=(i944) I.T.R. .:^41=A.I.R. 1945 
Cal. 83. 

-S. 28 ^i)“~AVAov>/<:t’ under — Competency — Con ; 

diiions — No time Limit — Rctercnce Can be made ezen 
after order by Commissioner of tax. j 

S. 28 (1; of the Assam Agricultural Income- 
tax Act does nut place any limit upon the time i 
within which the Board may of its own motion ' 
refer a matter to the High Court. The only 
limits arc that there .should be a question of law 
which arose in the course of an assessment or in 
any proceeding in connection with an assessment. 
If these conditions are fulfilled the Board is 
empowered under the Act at any time to refer 
the matter to the High Court. A reference can 
be made by the Board under S. 28 (Ij of the Act 
even after an or<ler has been passed by the 
Commissioner of Agricultural income-tax. 
(McNair and Gentle, JJ,) Sudha Tarangini 
Uebya, fn re. I.L.R. (1944) 2 Cal. 165=:(1944) 
I.T.R, 24l=rA,I.R, 1945.Cai. 83. 

ASSAM BI JNI SUCCESSION ACT (II OF, 
l9il)—Scope^If ultra viits-^Govermnent of 
India Act (1935), S, 45 A— RuleSy Schedule 1 
Fart lit Item 51. 

The Bijni Succession Act is not ultra vires the i 
Assam Legislature. The fact that the subject- 
matter of the Act was not made a provincial 
subject by declaration of the Governor-General 
in (Council under item 51 of Part II of Schedule 
I of the Rules under S- 45,A of the Government 
of India Act would not render the Assam Legis- 
lature incompetent to deal with it as a central 
subject when the sanction of the Governor-Gene- 
ral in Council has been duly obtained. The Act 
being one regulating a central subject comes 
within the competence of the Assam provincial 
legislature when the necessary sanction is given. 
(Sir George Rankin.) Jogenura Narayan Deb v. 
Debenura Narayan Koy. I.L.R. (1942) 2 Cal. 
349 P.C.=20i I.C. 394-15 R.P. C. 15 = 5 F.LJ, 
(P.C.) 1=46 C.W.N, 897=8 B.R. 824=23 Pat. 
L.T.419=A.I.R. 1942 P.C. 44. 

S, 2 (l)Scope— Lands outside Assam— -If 

affected. 


ASSAM LAND & REV. REG. (I OF 1886) 

S. 8 (3)--Decision of Board— Finality- 

Extent. PuLiN Behari Das v. Syetj Reasat Ali 
[see Q.D. 19 6-'40 Vol I Col 260] 194 I.C. 265= 
13 R C. 493=A.IR. 1941 Cal. 156. 

(I OF 1941) S. 3 — Applicability— Entire body 

of judgmens debtors— If should be agriculturists. 

S. 3 of the x\ssam Debt conciliation (1941) 
applies only in a case in which the sole judgment- 
debtor or the entire body of judgment-debtors is 
an agriculturist. (Henderson, J .) BirendraLal 
Das V, Abdul Hekim. 206 I.C. 329=15 R.C. 
696=47 C.W.N. 185=A.I.R. 1943 Cal. 155. 

S. 3 — Decree for costs in title suit — If decree 

for moKcy. 

it is impossible to say that a decree in a title 
suit declaring the decree-holder’s title and 
giving him klias possession and costs can by any 
stretch of imagination be called a decree for 
money. (Henderson, J.) Birendra Lal Das v. 
Abdul Hekim. 206 I.C. 329^15 R.C. 696=47 
C.W.N. 185=A.I .R. 1943 Cal. 155. 

“ —" ■S. 3 — Order staying e.eccrRion — Appeal, tf lie 

An appeal lies from an order staying proceed- 
ings in execution under S. 3 of the Assam Debt 
conciliation Act. (Henderson, J.) Birendka Lal 
Das 'V. Abdul Hekim. 206 I.C. 329=15 R.C. 
696=47 C.W.N. 185=A.I.R. 194$ Cal. 155. 

ASSA.M LAND AND REVENUE REGULA- 
TION (I OF 1886) S. 3 (\i)-^ Estate*-^! f includes 
separate account. 

Ohiier—Tht definition of ‘estate’ in S. 3 (b) 
of the Assam Land and Revenue Regulation is 
not wide enough to include a separate account for 
tlie purposes of S. 17 of the Regulation. (Akram 
and Pal, JJ.) Surendra Nath Das v. Abdul 
J.\LIL. 201 I.C. 130=15 R.C. 138=75 CX.J. 109 
=46 C.W N. 306- A.I.R. 1942 Cal. 354. 

1 Ss. 8 and 9—E;s/te/y settled in Sylhct-I^at- 

iadat, if can acquire land-holder s status* 

The settlement of fishery included in the Jama- 
handi of inauzas situated in the District of 
; Sylhet under the rules framed under the Assam 
Land and Revenue Regulation, was on the basis 
^ of the fi.shcry being treated as land. The pattadar 
I can, therefore, acquire the status of a landholder 
, in re.spect thereof under Ss. 8 and 9 of the 
: Regulation. (Biswas, J.) Mahaham Ali v. 
: Mubarak Ali. 46 C.W.N, 551. 


The words “together with all additions and : 
accretions to the property comprised thereto” in | 
S. 2 (1) of the Assam Bijni Succession Act are ’ 
not intended to apply to lands in other provinces 
outside Assam. (Sir George Rankin.) Joubnjdra * 
Narayan Deb v. Debendra Narayan- Roy. I.L. i 
R. (1942; 2 Cal. 349=201 I .C. 394=15 R.P.C. 15 ; 
=5 F.L.J. (P.C.) 1=46 C.W.N. 897=8 B.R. 824 
=23 Pat.L.T.419=AJ.R. 1942 P.C. 44. ; 

ASSAM DEBT CONClLl ATI ON ACT (X | 
OF 1936), Ss. 7, 8 and 16— Decision by Board 
that debt is time barred— Amounts to decision 
that Board has no jurisdiction to deal with it— 
Civil Court can then deal with such debt and 
execute dev:ree. PulxnBehari Das v . Syed Reasat 
Ali. [see 00.1936— ’40 Vol. I. CoL 2591 194 1. 1 
C, 265=13 K.C. 493=:A J jR. 1941 Cal. 156. 


— — — S. 71 — E/fect of — Right of purchaser at rePenttt 
sale, 

S, 71 of the Assam Land and Revenue Regula- 
tion only says that the auction purchaser at a 
revenue sale takes the property sold free from 
all incumbrances. It does not say that the pur- 
chaser takes the property free from ail other 
titles and interests existing in the property. 
{Akram and Pal, JJ.) Sukendra Nath Das v. 
ABBUL JALIL. 201 1.0. 130=15 R.C. 138=75 C. 
LJ. 109=46 C.W.N. 306=A.I.R. 1942 Cal. 354. 

S. 71 — Land included in permanently settled 

estate— Title by adverse possession — If an incumbrance. 

In the case of lands shown to have been includ- 
ed in a permanently settled estate any title acquir- 
ed in them by adverse possession by Government 
dther directly or throu|fh 8p«|^: ; 
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\SSAM LAND & REV. REaL. (I OF 1886) j ASSAM MUNICIPAL ACT (I OF 1923). 

A^ould be ail iacumbiance witiiin ttic aieamng of 1 
S. 71 of the .'V ami Kc venue Rtgula- i 

tion, {Mitkhcrje I ani i\il, JJ ) Ci^janfak Ali 1 
KHAK I’ROVINCE OL' \SSvM, 77 C L,J 194—' 

I.L.R (1^44) 1 Cdl 4103 -211 I.C. 460 -16 R C. ' 

540=48 C.W.14. 505=A.I .R. 1944 Cal. 57, ! 

-S. 71 , Proviso (2) —A'c/// /aw for ifie ttme ; 


*S. 40 -Rent for land let out under S, 40— 

How to he recovereii, Are A.^sam XfuNtciPAL 
\or Cl ot' 1923;, Ss. 141 anh 144. 45 C. W. N. 
215 

•'S .59 (1) cb) — Government servant employ- 


in force — A/iatitn^ of —Occufdtity nghti act/uircu 
under Sy/hci Tenancy Act which came tntj force after ; 
sale and before suit for efoitinent — If can be pUaiiea a-^ ! 
bar to smt. J 

The second proviso to S. 71 of the A^sain Land ^ 
and Revenue Regulaiion speiiks of the rent law ! 
for the lime being in force and this obviousb 
means the law that is in force at the lime when 
the purchaser seeks to evict any tenant or atieni- 
pts to enhance rent, if therefore a tenant acquir- 
ed occupancy rights imder tiie Sylhet Tenancy 
Act which came into force prior to the institution 
of the suit for his ejectment thougli after tlie 
revenue sale, he is not precluded Irom putting 
forward his new riglits as a bar to the suit, 
iMukhcr]ea and Sharpe, JJ.) Nxkmala Rala 
Dec V , Birendra Chandra. 48 C.W.N. 629. 

ASSAM LOCAL RATES REGULATION 
(II I OF 1879) S. 3 — Sale for arrears of revenue and 
of local rates — Lands assessed to local / ates but not 
included in estate — If pass to purchaser. 

A sale for arrears of revenue as well as for 
arrears of local rates under the Assam Local 
Rates Regulation does not pass to tite auction 
purchaser lands which are assessed to these local 
rates but do not appertain to the revenue paying 
estate. The local rates arc only an additional 
liability imposed upon the land holder who owns 
an estate and what is put up to sale for non-pay- 
ment of local rates is the estate itself which is 
saddled with the payment of Government revenue. 
(Mukherjea and Ormond. JJ.) Gobinda Chan- 
dra BaNIK V. SWARNAMAYl KUDRA PAL, 48 C. 
W.N. 718=A.I.R. U944) Cal. 378. 

ASSAM MONEY-LENDERS ACT (IV OF 
1934), S, 9^ — ^^principal of the loan^^ — Meaning of — 
Bottd in respect of past liabilities including principal 
and interest. 

^ Vyhere a bond is executed in respect of past 
liabilities which ^ include principal as well as 
interest, the creditor cannot under S. 9 of the 
Assam Money-lenders' Act claim arrears of 
interest greater than the principal of the loan, 
which means the money which the money-lender 
actually advanced to the borrower and not the 
for which the bond is executed. [Nasim 
Ah and Pal^ JJ.) Prasanna Kumar Datta v. 
Krishna Kishore Swami. 45 C.W.N. 394. 

ASSAM MUNICIPAL ACT (I OF 1923) Ss. 3 
(15 and 59 (1) (h) — Carrying on business'll f /«- 
eludes service. 

The expression “carrying on business*' in S. 3 
(15) of the Assam Municipal Act does not imply 
service. A Government servant employed in a 
Munsif s Court within a Municipality cannot be 
regarded as ‘carrying on business” there so as to 
bring him as .such within the meaning of the 
inhabitant’* defined in S, 3 (15) and make 
^ taxation under S. 59 (1) (6) of the 
Act {Akram, J.) Abdul Manaf v, Sitnamganj 
Municipal Board. I.L.R. (1941) l Cal 127== 
196 I.C. 137=14 R.C. 179=A,I,R. 1941 Cal. 482 


ed m Aiimsif’s Couit — if liidde to ta-\ as carry- 
ing on business. .Vci? Assam .MuxEcirAL Acr (I 
i)F 1923), Ss. .ul5) AND 59 (1) I.L.R. (1941) 
1 Cal 127. 

Ss 141 and 144 — Tent for la ml let uit under 

S, 40 — A’l mciiy of Toard for rts re, o:rry, 

S 141 of the Assam Municipal Act relates to 
rents specified in .S. Ml) and to other luuuic.s due 
under the .\ct. Tac rent wtiich may be rt covered 
for laud let out under S. 40 cannul come under 
the terms of the section* The remedy of the 
Board tor Uie recovery of liic refit of_ such land 
lies in a suit brought in accordance with the jiro- 
visions of C. P. Code and the Board cannot 
recover thi.s icnt by having recourse citlier to the 
provisions of S.s. 99 to 10, S or to the tirovisitms 
of S* 141. (Sen, J .) (Jor.AUUAr M ONiciVAi* Board 
V. SoNARAM Gohain. 45 C . W .N . 2 1 5 73 C.L.J. 

152=A.IR, 1941 Cal. 609=197 I C. 66(jL,a4 R,C. 
371. 

-S 254-- ‘/Vv.t^x7wA'' — /Voof. 

In a case unner S. 2.A| of the Assam Municipal 
Act a heavy onus lies on the prosecution to prove 
that the accuseil person is actually ti prostitute. 
Xo such inference can be drawn from the fact 
that she is residing in a quarter of the town 
ordinarily inhabited by prostitutes or that her 
name appears in the register of prostitutes main- 
tained at the Thana or that she is in the keeping 
of a man who is a resident of the town. iHdjity, 
J,) Chairman of Dhudri .MtJNicn’Ai.riY v. 
KuMUEUNt Ganika. 195 I .C. 546 = 14 R.C. 13€ 
=73 C.L.J. 191=42 Cr.L.J. 756 = 45 C.W.N. 167 
=A.I.R. 1941 Cal. 445. 

S. 320 — Act of Board ir regular •’-•iVottcc, if 

necessary. 

Umier S. 32d uf Assam Municipal Act, notice 
is necessary if the act complained against was 
one which was dtme by the Board purporting hj 
act under the Act. It camiot f>e said that the 
Board was not acting under the Act although 
it has not followed the correct procedure. The 
act of the Board would be protected so long as it 
purported to act according to the proviNttmsof 
the Act and so long as it acted bona fide atid in 
the belief that what it was doing was lawful. Of 
course that belief must not be an absurd belicL 
iScrif /.) Golaghat Municidal Boarp Sona- 
RAM Gohain. 45 C W.N. 215=73 ‘C.LJ. IS 2= 
197*1.C, 660=14 R.C, 37l=A.LE. iUl Cal 609* 

S. 3Z0“^Palidity of P/oike-^Onm of proof. 

Under S. 320 of the Assam Mumcipal Act, 
the onus is upon the plaintiff to prove not only 
service of notice but also that the notice is of the 
kind contemplated by the section. Where there 
IS a specific denial of the validity of the notice by 
1 ^* it is not sufficient for the 

plamtm to merely prove the service of the notice, 
we must turner prove that the notice was valid. 
It IS not the duty of the Municipality to produce 
the notice to show that it was not in accordance 
with the provisioins of S. 320, (5#», /.) Ck>U- 
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ASSAM PURE FOOD ACT (IV OF 1932). 

GHAT Municipal Board v. Sonadam Gohaih- 
45 C.W.N. 215=73 C.L.J. 152=197 I.C. 660=14 

R. C. 371=A.1.R. 1941 Cal. 609. 

ASSAM PURE FOOD ACT (IV OF 1932) 

S. 6 —Sale of article contahiing mustard oil — No 
representation that it is mustard oil — Legality, 

S. 6 of the Assam Pure Food Act» in so far 
as it refers to mustard oil, must mean that no 
article shall be sold, exposed for sale, or manu- 
factured or stored for sale as mustard oil or in 
such a manner as to indicate that it was intended 
to be sold, etc., as mustard oil, unless it be deriv- 
ed exclusively from mustard or rape seed. But 
there is nothing in the section to render illegal 
the sale of articles containing mustard oil under 
circumstances in which there is no representation 
that the article sold is mustard oil or is to be 
regarded as mustard oil. (Edglcy and Lodge, 
JJ .) Nishi Kanta Saha v. Emperor. 209 I.C. 
229=16 R.C. 351=47 C.W.N. 698=45 Cr.LJ, 
111=A.I.R. 1943 Cal. 468. 

ASSAM (TEMPORARILY SETTLED DIS- 
TRICTS) TENANCY ACT (III OF 1935)— 

Limitation for suit Rent — Cause of action arising 
before Act, 

The shorter period of limitation for recovery 
pf arrears of rent prescribed by the Assam Tena- 
ncy Act, 1935, does not apply to suits, the cause 
of action of which arose before the Act. (Nasim 

AH , Mitter and Sharpe , JJ .) Swarnamayi Ray 
V, Mubeswar An, 48 C.W.N. 833=79 C.L.J. 1 
=218 I.C. 151= 17 R.C. 206=A.I.R. 1944 Cal. 
426. 

A;A’~-AppIicability’-'Pre‘Aci contract relate 

ing to cash rent. 

Pre-Act contracts relating to cash rent are not 
hit by S. 44 of the Assam Tenancy Act, 1935. 
The landlord is» therefore, entitled to recover 
cash rent at the contractual rate for both the 
periods before and after the Act came into force, 
(Nasim AH, Mitter and Sharpe, //.) Swarn.a- 
MAYi Ray V . Mubeswar Ali. 48 C.W.N. 833= 
79 C.L.J. 1=218 I.C. 151=17 R.C. 206=A.LR 
1944 Cal. 426, 

ATTACHMENT: See also (1) Cr. P. Code, 

S. 145 and 146. 

(2) Execiitioti— Attachment 

(3) C IK Code 38 and 0, 21, 

Rr. 41-63, 

ATTESTATION: See dlso (1) Evidence Act* 
Ss, 68 and IS, 

(2) T.P, Act, Ss, 3, 59 and 123. 

(3) Wilt 

*E ffe€t^Knmtidge of contents. 

Attestation of a deed does not by itself prove 
that the person attesting it had knowledge of its 
contents or consented to the transaction. No 
doubt there may be cases in which the fact of 
attestation may be taken in conjunction with cer- 
tain other circumstances such as the course of 
negotiations and other connected events, and 
inferences as to consent to the transaction may 
be drawn from those circumstances supported 
by the fact of attestation. { Rawhna , JJ ) 
Lachhmi Naraik V. Ram Saran Dusadh* 196 
I.C. 380=14 195=8 B.R. 18, 


AUCTIONER. 

If imports knowledge of contents of deed— Reversioner 
attesting deed of gift by widow and identifying her 
before the Sub- Registrar — If can challenge the gift on 
the widow's death. 

Mere attestation is not enough to involve the witnesses 
with knowledge of the contents of the deed, and this is 
equally true of the witnesses who identify the executant 
before the Registrar. The two widows of the last male 
holder partitioned his property and each took separate 
possession of her share. The senior widow made a gift 
of her share to the plaintiff, the second nearest rever- 
sioner to the estate at that tim.e. Sometime later, after 
the death of the senior widow, the junior widow made a 
gift of her share to her own brother by means of a 
registered deed. This was attested, among others, by 
the then nearest reversioner and the plaintiff ; the latter 
further identified the executant before the Sub- Registrar. 
After the death of the junior widow, the plaintiff, as the 
nearest reversioner to the estate of the last male holder 
at the time, sued to recover the property forming part 
of the estate in the possession of the defendants who 
claimed to retain it under the registered deed of gift 
executed by the junior widow. 

II eld y that there was neither evidence to show that 
the widows attempted to interfere wdth the reversionary 
interest in tlie last male holder's estate, nor any evidence 
from which it could be legitimately inferred that the 
plaintiff had knowledge of the contents of the deed of 
gift and that in the circumstances no consent on his part 
could be implied and he w'as entitled to recover the pro- 
perty. {Lord ThankerionJ) RaJAMMaL v, SaBA- 
PathiPILLaI. 47Bom.L.E, 642«68 L-W. 281« 
1946A.I..J. 264«1945M,W,N, 6S2«AXB. 1916 P. 

0. 82- (1946) 1 M.L.J. 897 (P.O.) 

Knowledge of contents — Consent to trcmsaetion — 

When can be implied. 

Knowledge of the contents of a document 
ought not to be inferred from the mere fact of 
attestation. But an attestation may take place in 
circumstances which would show that the per- 
son attesting the document did in fact know all 
its contents. (Vertna and Yorke, JJ,) Sunder 
Kuhr V . Shah Udey Ram. 212 I.C, 168=16 R.A. 
253=1944 A.W.R. (H.C,) 8=1944 A.LJ. 19=A. 

1. R. 1944 All. 42. 

ATTORNEY. Fee Legal PRAcrmoNER. 

AU CT I O NE ER — Position and liabilities of — Sale 
not completed after initial deposit— ‘Demand for return 
of deposit — Applicability of S, 230* Contract Act — 
Auctioneer s right to commission^ law as to. 

In England an auctioneer has always been 
regarded as a stake* holder and it has never been 
doubted that if he has received a notice from the 
purchaser to return the deposit in a case where 
the sale had gone off on account of the default 
of the seller^ the auctioneer would be bound to 
return the deposit to the purchaser. There is 
nothing in the Indian (Contract Act which is in 
any way inconsistent with the English Law on 
this subject. S, 230 of the Contract Act has got 
no application to the case where a demand for 
return of deposit is made. The primary liabi- 
lity to pay the commission to the auctioneer is 
on the seller and even if the former has a lien 
on the deposit with regard to his commission, 
the lien is ordinarily enforceable against a dep^ 
sit when the deposit becomes the property of the 
seller. In certain drcumstancus esiliiita^ 
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)nsiderations it may be possible to aliuvv an 
ictioneer to recover his commission from the 
jposit even against the purchaser. In a case 
here the conduct of the auctioneer is found to 
i open to a certain amount of suspicion, he is 
ot entitled to get his commission from the 
urchaser's deposit. {Dar, /.) Kalka Prasad v, 
ARju Prasad. 199 I.C. 302=14 R.A. 361 = 1941 
.X.J. 756=1941 A.W.R. (H.C.) 365=1941 A.L. 
llia=AXR. 1942 AIL 90 (2). 

lAIL—S'^e Cr.P.Code S, 496, 

BANKER AND CUSTOMER -—Bank apfiohitt'd 
'eedver — Moneys realised as receiver pul itilo Us current 
:cauni under Courtis order — If become assets of Bank 
•-Companies Act, S. 153. 

Where pending the hearing of a suit relating to , 
n estate a Bank is appointed Receiver of that 
state, the moneys realised by it as Receiver and 
eposited in its own current account under the 
.irection of Court remain the moneys of the I 
wners of the estate and do not become the assets ; 
if the Bank. The Receiver and tlie Bank in such 
I case are the same person ; and the Bank as a 
eceiver cannot become in law its own creditor by 
[oing through the formality of opening a current 
iccount with itself. The fact that it does so 
inder an order of Court cannot possibly alter 
he legal position. If therefore, the Bank 
:mbarks upon a scheme of composition with its 
:reditors under S. 153 of the Companies Act, it 
ihouid frame a scheme on the footing tliat the i 
noneys held by it as receiver do not form part of i 
ts assets, and the Bank can be directed to deposit 
mch moneys into Court. (Mukherja and Sen, JJ.) ' 
Showanxpore Banking Corporation, Ltd. v. i 
Sejoy Kumar. 204 I.C. 222=15 R.C. 487=46 
C.W.N. 910=A.I*R. 1942 Cal. 556. 

* —Banker failing to repay money paid into 
current account—If guilty of offence untfer S. 409, 
LP. Code. See Penal Code, S. 409. 45 C.W.N. 

1071. 

—Banker's lien — T rust money in hands of customer — i 
Right of bank to lieu on — Payee of cheque entrusting 
another to cash cheque and to obtain draft in name of 
payee— ‘Person entrusted cashing cheque and getting 
draft in his own name—Breach of trusi—Suii by person 
entn^ting to declare beneficial interest in draft— 
MadntainoAiliiy— Banff s right to set-off' amounts 
due to it by person obtaining draft — Prayer for 
recoPery of amount of draft— If to be included. 

The respondent endorsed a cheque drawn in her 
ftvotur to the first defendant who was instructed to 
pay ^ appellant bank a certain amount on her (respon- 
dent s) behalf, to take as a loan a certain amount for 
tumself for which he was to execute a promissory note 
in her favour, to pay a certain amount to herself in 
cash and to obtain a draft from the appellant bank in 
her name payable at Madras. The first defendant 
cashed the cheque and carried out all the instructions 
except in regard to the draft. He got the draft in his 
Mne and not in the name of the respondent and 
md not endorse it over to her. The respondeat, being 
unable to realise the amount of the draft, gave notice 
and then instituted a suit against the first defendant and 
^e appellant bank for a declaration that she was entitled 
1 interest in the draft, The appellant 

pleaded that the first defendant owed a large amount to 
* < j and the bank was entitled to set-off the amount 
th^dr^t the sums due by the first defendant 


BANKER AND CUSTOMER. 

It \va^ al^io coitlciuk’sl th.it tlu- ;'uit f-a the ut.chuatiun 
alunu ‘.va^ luit HuiinlainaV.k , 

Held, tiiu dthenikuil uiuh'i the uuiun- 

btam'cs buramt; a trusttL* for the plaimiU and nittain. 
tng a (Iratt in faviuir he utnniuutcd a ku‘,uj; ot trust 
and that the pla'uititi tauilh u to the ihEaiation 
praycil foj ; ^2) that the plaintiu lutitho to ^ue 
for the dcclaratUm t)nl> and wa'i not k )inui tn ineluv/c a 
prayerful' recoveiy of the annnint of thr di.ift, hceauso 
it wa.^. neccMsuiy foi the iil.ui/dtt ie,'S,.ou h at toga uu 
fight to the anumiit of the draft lU:. lao'd Irfon-she 
could sue for recovery of t’ue anu'Uid, /,) 

Chettika!) Mercantile Banl,, Ltil Vk'uam- 
mai Achi, 1915 M.W.N 525- 1345 Comp. 0. OS 
(1045) 2M.L.J. 100. 

— ———Bankers itefs -lyher , sitae t<.' •(icntral 

balance of a-'oaunt' -If subfri . sen. 

A banket'.'^ riyiit of lien am only attach to 
money .‘40 lung as it remaiiis an cai-iuailcd sum 
of money; while after it bus cea.sed to he such 
a .■separate ear-iuarkeil sum of nionry ainl is 
represented only by a balance ol accouiit or ilebt 
due from the bank, no heu can continue to attach 
to it, Riough the* right of the bank byvaiyof 
set-oil will not tlicreby be affected. (/'Uc/ AH, C. 
J, and Beevor, J.) Radha Rama.v yl c’hota Nag- 
pur Banking Association, Ian. 23 Pat. 501= 
218 I.C. 402=11 B.R. 305 -. . 18 K.P, 4 7 1 : 1945 
Comp.C. 4=1944 P.W.N. 473 A I.R. 1944 Pat. 
368. 

Cheques — Acceptance -Practice See Nkgo- 

TIA W.E I NSRUMEN TS ACT ( X X V I U f 1 kd I ) Ss. 6 
AND 7, 71 I. A. i24=(1944) 2 M.LJ. 275,’ fP.C.) 

Contract between— I mw appliiabk—Bank kuAng 

their only office in Ttapancorr—I Ued deposit ly 
customer residing in Bombay Amount paid by him to 
Bank's agents in Bombay— ReiCipt issued in Ttavan- 
eore—Iaw governing transmtiotK 

A Bank incorporated in Travancorc and having 
their only office in that State wrote to the plaintiff 
residing in Bombay, on enquiry made by him, in- 
forming him of their rates of interest on fixed 
deposits and enclosing the necessary <q»ening 
forms for fixed deposit account* They also 
informed him that remittance made lo tlieir 
account with a certain Bank in Bombay would 
he accepted h:f them at par. The plaintiff 
remitted a certain amount to the Bank in Bombay 
and wrote to the Bank at Travancorc enclosing 
the executed opening form, and stiso the 
specimen signature card and requesting the 
issue of a fixed deposit receipt for two 
years in his naine and the Bank did Some 
time later, creditors petitions were presented to 
the Travancore Court for winding up the Bank, 
and the Bank thereupon obtained the sanction of 
the Court to a scheme of arrangement approved 
by the majority of creditors. A question arose 
as to whether the plaintiff was bound by this 
arrangement and as to the law governing the 
contract of deposit. 

Held, (f) that the law which governed a 
contract depended upon the Intention of the 
parties, express or implied, and if no intention 
was expressed in documents as in this case, the 
Courts werejeft to infer the intention by refer- 
ence to considerations where the contract was 
^adg and hpw and where it was to be oerfiormed 
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(ii) that the contract in this case was made by the 
offer by the idaintiff in theoiiening form accepted 
by the Bank hy the issue of the deposit receipt 
and therefore, the contract of deposit was made 
at Travancore, (m) tiiat the terms of the deposit 
receipt which formed part of the contractuai 
documents providing that the receipt must be 
sent in for payment to Travancore, pointed 
strongly to payment at Travancore, that there- 
fore, the place where the contract was to be per- 
formed was Travancore^ and that consequently 
the law of that state wliich made the scheme of 
arrangement binding upon the plaintiff governed 
the transact ion, and (izf) that the fact that the 
interest payments were made by a cheiiue on 
Bombay had very little bearing on the legal 
position. {Lord Atkin,) State Aided Bank of 
Travancore z/. Dhrlt Ram. 69 I.A. 1=IX.R 
(1942) Kar. (P.C.) 7:::=rX,R. (1942) Bom. 318 
=14 R.P.C, 115 = 1942 M.W.N.310=55 L.W. 
289=198 I.C. 753=8 B.R. 490=1942 Comp. C. 
80=46 C W.N, 826-=44 BomX.R. 557=1942 A. 
W.R. (P.C.) 46=A.I.R. 1942 P.C. 6=(1942) 2 
MXJ, 256 (P.C.). 

Deposit in names of husbaiul and wife of 

salary of husband — Loan by husband alone-Set- 
off of one against another — Right to claim — 
Presumption as to money standing in account of 
husband and wife. See Company— Winding up 
-Set-off. (1942) 1 MX.J. 161. 

Draft — Stopping payment — Powers of Bank and 

purchaser. See NEGOHaBLE INSTRUMENTS ACT, 
S. 85-A. 47 PXX. 196. 

Lien — Right of banket' to combine accounts of 

custom er — Umitati on . 

By S. 171 of the (-ontract Act a banker can have a 
lien for a general balance of account against any goods 
bailed to him. But money deposited into a bank by a 
customer does not constitute a case of bailment, and 
the section, therefore, does not in terms apply in such a 
case. The Contract Act, however, is not exhaustive 
and deals only with certain parts of the law of contract, 
and in cases where the law in terms is not applicable, 
the principles of English law sliould be applied as rules, 
of justice, equity, and good conscience under S. 6 of the 
C. P. Lawis Act. Under the English law, a banker 
has a lien on all the moneys of his customer in his 
hands. Where the customer has opened a deposit 
account and a loan account, the banker has the right 
to combine the two accounts and transfer one from the 
other if he so chooses to set-off or liquidate the debt. 
As a lien is a right of defence and not a right of action, 
the law of limitation doe.s not apply to it. {Puranik^ 
/.) Seth Devenura Kumar ?/. Gulab Singh. 
1946 N.XJ. 468. 

of cheque inti mated and payment counter^ 
manded — Payment under that cheque-- Liability of 
Banker — Negligence, 

Where a customer intimates to the Bank the 
loss of a particular blank cheque and the number 
of it is given and payment under it is conter- 
manded but the money is nevertheless paid under 
such a cheque, the customer cannot be debited 
with the amount. The Banker is no doubt under 
an obligation to honour his customer's cheques 
but he is equally under an obligation not to cash 
thjpm if he receives in good time express 
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instructions of the customer counlermanding 
payrnent though there is no express 
provision in the Indian law correspond- 
ing to S. 75 of the English Bills of Exchange Act 
which invalidates payment after a countermand 
by the customer, the Indian law recognizes a pay- 
ment to be valid only when it is ‘payment in due 
course' as difined in S. 10, Negotiable Instrument 
Act, (uff.) in good faith and without negligence. 
(Niyogi, J,) Bansilal Abirchand Sadasheo. 
I.L.R. 1943 Nag. 687=215 I.C, 289=17 R.N.43 
=1942 NXJ. 139=1942 Comp.C.116=AJ.R. 
1944 Nag. 17. 

Payee of cheque — If has cause of action against 

dratvee banker. 

The payee of a cheque has as a rule no cause of 
action against the banker on which it is drawn. 
(Panckridge, J.) Punjab National Bank, Ltd. 
V, Bank of Baroda, Ltd. 199 I .C. 802=14 R.C, 
639=1941 Comp. C. 242=A.I.R. 1941 Cal. 372. 

[On appeal (Lord Wright) Bank ok 

Bakoda Ltd. v. Punjab National Bank Ltd. 
71 lA. 124=48 C.W.N. 810=57 L.W. 571 
=1944 Comp. C. 213=A.I.R. 1944 P.C. 58= 
(1944) 2 MX.J. 275 P.C.] 

-Post dated cheques — Certification by manager of 

Bank — Liability of Bank, 

The Bank cannot plead> as against an innocent 
third party, their manager's failure to observe 
the instructions regarding certification of cheques. 
A manager is of course expected to conform to 
the canons of prudent banking, but he has 
authority to certify generally, and that includes, 
so far as third parties are concerned, the power 
to ertify imprudently or irregularly. 

A Bank manager’s authority to certify cheques 
generally includes as far as third parties are con- 
cerned, the pow'er to certify imprudently or 
irregularly and hence as against an innocent third 
party the bank cannot plead their manager’s 
failure to observe the instructions as to certifica- 
tion. (Panckridge^J,) Punjab National Bank, 
Ltd. t;. Bank of Baroda, Lm 199 I.C. 802=14 
R.C. 639=1941 Comp. C.242=A.I.R. 1941 Cal 
372. 

[On appeal {Lord Wright) Bank of Bakoda 
Ltdz^. Punjab National Bank Ltd.] 71 1.A. 124 
=48 C.W.N. 810=57 L.W. 571=1944 Comp. 
C. 213=A.I.R. 1944 P.C. 58=(1944; 2 MX J. 
275 (P.C.) 

Relationship-Fiduciary capacity— When 

arises— Moneys paid by party for the purpose of 
effecting specific transaction and credited in 
ammoth account— Is held in trust— Insolvency of 
Bank— Right to preferential payment. Official 
Assignee, Madras v, Natesam Pillai. [see QX. 
1936. 40 VoL I. Col 273] 194 I.d 720= 
14 R.M.4L 

Trmit— Customer having current account at cm 

branch making over to that branch cheques drawn 
on another branch for realisation and credit — Bank sus* 
petuiing payment before receipt of intimation by customer 
of tea U salt on — Right to Referential payment* 

A customer of the Bombay branch of the IT.N# 
0r Q. Bank, Ltd., having a current account in that 
branch, delivered on 16—6—1938, for realisaticm 
and credit in his current aecpii^^ 
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that date for Rs, 1,500, drawn in his favour on : 
the Anderson street branch of the Bank at J^Iadras ' 
and another cheque for sum of Rs, 433-2-0 drawn i 
in his favour on the same branch. According to ; 
the course of dealings with the bank he could 
draw on the said bank only after the said amounts 
were realised and intimation thereof had been . 
given to him. But before he received such inti- > 
mation, the bank suspended payment. The , 
amount of Rs. 1500 was realised on 18—6—1938, j 
and the other amount on 20-- 6 — 1938, by the ■ 
Anderson street branch at Madras. The customer ; 
claimed the amounts as held in trust for him. i 
Held, (1) that the proceeds of the cheques must ; 
be deemed to have been realised by the Bombay i 
branch on the respective dates on which they were 
realised by the Anderson street branch ; (2) tliat i 
in regard to the amount of Rs. 1500, there was, on ! 
the facts, “ascertainment’' that the proceeds had j 
been realised by the bank, to make the amount 
available for drawing, the amount having been j 
realised on 18 — 6 — 1938, and it being open to the I 
customer to have easily ascertained that the : 
amount was realised by the bank, but that in ■ 
regard to the other amount of Rs. 433— 2—0, it 
could not be held that there had been such I 
ascertainment/’ The customer was therefore! 
entitled to rank as an ordinary creditor in respect j 
of the sum of Rs. 1,500 and as a preferential 
creditor in respect of the sum of Rs. 433— 2— 0. ; 
{VenkatatamamRao, J.) Modern Automodilks I 
V. T.N. & Q. Bank, Ltd. 1942 M.W.N. 342= A, i 
I.R 1942 Mad, 377=206 I.C. 434=15 R.M.975! 
=(1942) 1 MX. J. 241. 

BANKER'S BOOKS EVIDENCE ACT; 
(XVIII OF 1391), S. 2 (8) — Kequirsmmts, 

An extract taken from the ledger books of a 
book was signed by the sub-accountant of the bank 
for the manager. It was not a true copy of the 
ledger entries. The certificate read “We certify 
that this is a true extract from the books of the 
bank.** 

HMi that it was not a certified copy of entries 
in a banker’s book as defined in the Banker’s 
Books Evidence Act. (Bo U and Shaw, //.) 
Fa1*ima Bee Bee v. Official Trustee. 198 I.C. 
564=14 R.R. 207=A.I.R. 1941 Rang. 344. 

BAR COUNCILS ACT (XXXVIII OF 1926). 
S. ^-^Madras Bar Cmndl Rules, Rr, 1 (/), 16 and 22 * 
— Advocate enrolled in Rangoon High Conrt before ! 
separation of Burma — Application to Madras High \ 
CouH aftei' separation for enrolmant there-— Exemption 
fi^om compliance with Madras Bar Council Rtdes— 
Power to gram---Mnrolmnt fee under Art. 30, Stamp 
Act— ‘If to he paid afresh* 

The petitioner, an advocate o£ the Rangoon 
IliSh Court, who had obtained the law degree of 
the Rangoon University, was enrolled as an advo- 
cate of the Rangoon High Court long before the 

f rovince of Burma was separated from British 
ndia tinder the Government of India Act of 1935. 
As a result of the invasion of Burma by the 
J^anese, the petitioner came over to Madras 
where he was born, and applied to the High Court 
t for enrolment as an advocate of that 
High Court. The Bar Council of Madras passed 
aresoluti^ under the proviso to R. 16 of the 
Madras Bar Council Rules, recommending 
gXQ^ptiQn from strict compliance with the rules 


requiring sUiiy for one year as a pupil in the 
chatnbers of an advocate practi.sing iu Madras 
and tlie passing of the prescribed b’.xaminution, 
etc. The petitioner who had already paid the 
stamp fee under Art. 30 of the Ituitan Stamp 
Act to the Rangoon 1 li;.di Court for Ins enrol- 
ment there also applied for exemption from 
paying the stamp fee over again for his enrol- 
ment in the High Court at Madras. 

Held, (1) that the case was a fit (.me ftjr grant- 
ing an exemption from strict compliance witii tlie 
Madras JJ u* Council Rules rcialiiig to enndmeat; 
(2) that the petitioner, Iiaving once ptud the stamp 
fee, as required hy Art. 30 of the Stamp Act to 
the ivangoun High Court, which had tlie status 
of an “Indian High Court” at that time, came 
within the exemption containeti in that Article, 
ami wa.s not therefore lioimd to pay fresh stamp 
fee on his enrolment in the High Court of Madras. 
{Leach, CJ., Krishnaswanti Ayyantjar and 
Somayyii, JJ.) IvriShnaswami, in re. I.L.R. 
(1942) Mad. 663=202 I.C. 306..-15 K.M. 481= 
55 L.W. 327=1942 M.W.N. 763 = A.1.R. 1942 
Mad.455=(1942) 1 M.L.J. 599 (F.B.) 

S. 10 — MisCifmluct — Benami u/ siciu- 

lative interest in prospective litigiitii ff. 

The purchase of a spccululive inteiesl in a 
contemplated litigation by ati Advocate benami in 
the name of his mother, by concealing his identity 
as the real purchaser, licnial of the fact of the 
benami purchase and assertion that the mother 
was the real purdiaser and production of false 
evidence in support thereof amount tn mis- 
conduct which upon a strict view of professional 
ethics renders him unfit to be a memuer of the 
legal profession. {Thomas, C.J. and Vihuhm 
Hasan, J.) Public I^rosecutoh v. K an n ai va Lal 
S uuKLA. 1942 O.W.N. 766=1942 O.A.6l4= 
204 I.C. 330=44 Cr.L.J. 197=1942 A.W.R. (C. 
C.) 358=15 R.O. 342=A.I.R, 1943 Oudin l59, 

— - — S . 1 0 — Mi sound uet — Autiuente ttn i tsng letter to 
clerk of magistrate requesting htm iu expedtU nppiiea* 
tion filed by him—ProPtiety. 

It is mainfest that it is improper for an advo- 
cate to address a letter to a clerk in a Magis- 
trate’s office asking that an application filed by him 
should be dealt with urgently. The proper course 
for an advocate, if there was any delay, is to 
bring the matter to the notice of the .NiJigistrate 
himself. {Leach, CJ., Krishmsuamt Aiyangar 
and Happen , //.) Kalyanasunpakam Aiyar, 
(1941) Mad 354=194 LC. 587= 
14 R.M. 40=1941 A.W.R. (SuppA 7 (1 >=1941 
A.L;W. 106=42 CrX J. 602=l§ll M.W.N. Sfc 
53 L.W. 62=1941 O-W.H. 203=1941 O.A 

S. 10-»Misconduct" - Meaning uf—If 

reasonaMe cause within meaning of Cl. 10. 
Letters Patent (Bombay). Se« LrrTKKS Patent 
(Bombay), Cl. lO. 43 Bom.L.R. 250. 

— |S. 10 (1) & (2 ) — JuriiMction untitr — 

Exirctsi of—PriHciphs—Miscandmct af purely pro- 
fessionttl character and that which lies within ambit trf 
criminal law. 

riJ? Ajsfc gives tc tiic 

Hign Court a veiy wide field pf mis<^iiduet over 
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which to exercise its jurisdiction, but such 
jurisdiction is one which ought to be circumspect- 
ly exercised. Though a deliberate fraud of a 
criminal character committed on a client must 
necessarily amount to professional misconduct in 
an advocate, it does not follow that the special 
tribunal created by the Act is one which ought 
necessarily to deal, at any rate, in the first place, 
with every case in which an advocate is charged 
with committing a fraud or other crime in rela- 
tion to his professional practice. A distinction 
should be drawn between that species of mis- 
conduct which _ is purely of a professional 
character arid misconduct which also lies within 
the ambit of tlie criminal law. In the former 
case a special tribunal such as that which is 
contemplated by the Act is a proper one to deal 
exclusively with purely professional delinquencies. 
But it is doubtful whether it was the intention of 
tlie Act that a tribunal under it should in all cases 
usurp the functions of a criminal or civil court 
merely by reason of the accident of the person 
complained against being an advocate and the 
subject matter of the complaint being a matter 
connected with his professional practice. In a 
simple case of a charge of misappropriation 
against an advocate the matter should be dealt 
with under S. 10 of the Act only after the com- 
plainant has taken such steps, if any as he may 
be advised to take to establish either the guilt of 
the practitioner in question in a criminal court or 
his liability in a civil suit. Should either of 
these proceedings be taken and terminate in the 
framing of the charges levelled by the complain- 
ant against the advocate in question, then it will 
be possible for him to approach the High Court 
again under the Act. ' (Collisier, Bajpai and 
Braund, JJ.) In the matter of H, an Auvocate, 
Cawnpore. I.L.R. (1941) All. 592=195 I C. 116 
=14 R.A. 19=1941 O A. (Supp.) 512=1941 A. 
L 1.390=1941 A.L.W. 684=42 Cr.L.J. 673= 
1941 A.Cr.C. 165=1941 A.W.R. (H.C ) 217= 
1941 O.W.N. 841=A.I,R. 1941 AIL 280 (S.B.) 

-S - 10 (2)—5’<r — Offiissioti to frame ckar^e 

before inquiry-^Vitiates ihe proceeditigs. 

It is obligatory on the part of a District judge 
who is directed by the High Court under S. 1 0 
(2) of the Bar Councils Act to hold an inquiry 
into the conduct of an Advoacle practising jn Oie 
district who has been accused 9! misappropriation 
of client’s money, to hold the inquiry after fram- 
ing a charge. The failure on the part of the 
District Judge to frame a charge vitiates the 
whole of the proceeding.s. (Leach, CJ, Lakshmana j, 
Rao and Kunhi Raman, JJ,) An Apvocate, El- ’ 
LORE, In the mailer oL I.L.R. (1944) Mad. 397 j 
=213 I.C. 380=17 R.M. 94=57 L.W. 97=1944 1 
M.W.N. 129=A.I.R. 1944 Mad. 247=<1944) 1 i 
M.L.J. 124 (F.B.) 

Rules under R, — Miwdatory or 

directory — Death of member of tribuHai before siptninf; 
report — Effect . 

The direction in R. 7 of the rules of procedure 
under the Bar Councils Act that all members of 
the tribunal shall sign their findings is mandatory, 
If a member of the tribunal dies before the report 
has been completed, that is, drawn up and signed, 
the tribunal ceases to leiroperlj constituted. In 
such ciicuir.stsr CCS the report of the surviving 
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members of the tribunal cannot be taken into 
consideration by the Court, and a new tribunal 
must be constituted and the investigation pro- 
ceeded with de novo. (Leach, C J. Mockett and 
Ktippuswamy Avyar, JJ.) An advocate, In the 
matter of. I.L.R. (1942) Mad. 428=199 LC. 149 
= 14R.M. 554=55 L.W. 42=1942 M.W.N. 124 
(I)=A.I.R. 1942 Mad. 267=(1942) 1 M.L.J. 160 
(F.B.) 

BENAMI — Advancement — Deposit in bank — Joint 
account — F/ificiple of advancement — Applicability — 
Onus. 

The general rule of law is that where a person 
with funds, supplied by himself, buys property in 
the name of another there is a resulting trust in 
favour of the former, the beneficial interest 
being in him though the ostensible ownership 
is in the latter. In England an exception had 
been engrafted on this rule by the Court of 
Chancery, that where the purchase is made osten- 
sibly in the name of wife or child, there is a pres- 
umption of an intended advancement. ^ But no 
such presumption arises under the Indian Law. 
The rule of Indian law is not confined to cases of 
purchasers in the name of wife or child, but applies 
to transactions effected in the name of a near 
relative like a nephew. Again, its operation is not 
limited to purchases of immovable property only 
but is applicable to deposits in banks made by a 
person in the joint names of himself and his wife 
or child or near relative payable to either or 
survivor. The onus of proving the **contrary 
intention’’ is on the person who alleges advance- 
ment jn his or her favour. (Tekchand and 
Beckett, JJ,) Pushkar Nath v. Shambu Nath. 
212 I.C. 494=1 6 R.L, 297=A.T.R. 1943 Lah. 321 

Ativancement — Doctrine of — AppHiabtliiy to 

India — Purchase by father or husband in name of child 
or wife — Onus — PesuU of failure to discharge it. 

The English equitable doctrine of "advancement 
is not applicable to India. IJcnce where a father 
or hu.sband pays the money and purchases the 
prperty in the name of a child or wife as there is 
no presumption of advancement the burden of 
proving lies on the child or wife to show that the 
father or husband had put them into their names 
by way of gift or advancement. If they fail to 
prove this the presumption would arise that the 
father or husband who provided the money is the 
rightful owner. (Braund and Yorke, JJ.) Hasan 
Ra7:a V. Ashfaq-un-Nissa. 1942 A.L.W. 324. 

Advancement — Doctrine of—If applicable 

to Indian Christians w'hen husband purchases 
in name of wife. See Trusts Act, S. 82. (1942) 
1 M.LJ. 528, 

Advancement— Money deposifed‘by husband 

in bank in names of himself and his wife — Pres- 
umption as to Ace Company— Winding up— Set 
OFF. (1942) 1 M.LJ. 161. 

Advancement’— Pretumpaon of—APpUeubiltiy to 

India. 

There is no presumption of advancement in 
1 India. . and /igarwal JJ.) Sardar Jahaf 
V. Afzal Begam. 16 Luck. 341=192 LC, 873=: 
i 13 R.O. 415 -- 1941 A,W.R (C.C.) 93=1941 O.L 
K. 240=1941 A.L,W. 328=1941 O.W*N. 208= 
1 1941 0,A. 154=A.LE, 1941 Oudh 288, . 
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benami. 

sah to defraud crediiors-^Transferh 

benamidar-^Suii for possession hy transferee against 
ffif^ner — Plea of fraudulent nature of benanit sale in , 
defence — Availability. 

Where the real owner of a property transferred : 
to a henamidar his property to defraud creditors 
and died and the henamidar transferred it to a : 
person who was aware of the fraudulent nature ; 
of the transaction ; in a suit by such transferee ^ 
against the brother of the original owner for 
possession the defendant could set up the fraudii- : 
lent nature of the original bcnami sale as a : 

defence and the maxim tn />an delicto j'otior est [ 
co^itio possidentis and the maxim ex turpi causa | 
non would prevail against the prin- ! 

ciple nemo suam turpiludincm est audtendus. 
(Dioby.J.) Bisxiwanath Surat Singh. 204 
i C 423=15 R.N. 158=1942 N.LJ. 586=A.LR. 
1943 Nag. 113. 

of proof. 

The onus of proving that a transaction is bcnami 
on the person alleging It, {Dtvaiia and Lokur, / ■/') 
RATANCHAND FaKIKCHAND sy. DEOCHAND. 47 

Bom. L.R. 871, 

’^Burden of proof. 
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who is benehcially entitled under the decree or 
against whom the decree is to he executed. If a 
, decree on the face of it award.s c<*'Sts against the 
I benamidar, the executing C'ourt c:uui,)t execute 
, it against the beneficial owner. {Iqbal Ah nuid, 
CJ., Ganga Nath and Dar, JJ.) Cu axiira 
Shkkhau V , Manouar Lal T.L.R. 1942 All. 
832 (F.B.)-201 I.C. 695-15 R.A. 79o. 1942 
AX.T. 367-1942 A.W.R. (H.C.) 241 = 1942 
A.L.W. 478=A.I.R. 1942 All 233, 


The burden of proving the banami mature of a 
transaction is on the party alleging it. (A m/tnn- 
swami Ayyangar and Kunhi Ra7nan JJ.) KailA’- 
SAM PiLLAI V. SlVAHHAGYAMMAl.. LL.R. (1943) 
Mad 794=1943 M.W.N. 113=56 L.W n6=A. 
I.R. 1943 Mad. 373=210 X.C. 180=16 R.M. 391 
=(1943) 1 M.L J. 203. 

^Burden of proof-— Property in name of Maho^ 


medan wife. 

Where property stands in the name of a Maho- 
medan wife, the burden lies on those who allege 
that it had been purchased benami for the 
benefit of her husband, to establish the correct- 
ness of their allegations. In such a case there is 
no presumption that the property belongs to her 
husband and is not the wife’s property. (Vorke 
and Agarwah JJ.) Sardak Jahanj:^. A^.Af. 
Begam. 16 Luck. 341=192 I.C. 873=13 R.O. 
415=1941 A.W R. (C.C.)93=1941 OX.R. 240 = 
1941 AX.W. 328=1941 O.W.N. 208=1941 O.A. 
154=A.I.R. 1941 Oudh. 288. 

— Burden of proof — Salecertificats, 

If a sale certificate stands in the name of a person, 
the Court is certainly bound to presume that he is the 
real owner of the property and the burden lies upon the 
party who alleges that such person is a benamidar to 
rebut the preshmptiou and show that the apparent state 
of afiairs is not the real state. (^Mu^erjea and PlliS) 
JJ.) JlTENDRA NATH SUR V, AMARENDKA NATH 
SUR. 79 O.XJ. 248. 

—Burden of proof — ^Test to determine 
character of transaction— Circumstances to be 
considered — Doctrine of advancement — Appli- 
cability in India. SaBHAGIBAI t/. PfiRKASHfCHAND. 
[see Q.D. 1926— MO VoL L Coh 283.] 191 I .C, 111 
=13 R.S.125. 

'^'^Decree for costs against benamidar^If can he 

executed against beneficial owner. 

The executing Court is to execute the decree 
as it stands and cannot be asked to enter into a 
discussion .of, pr tp decide the question as tp 


Nature and inddenis of heuami irauuidiaus—.- 

Purchase by father in name of u'n • • (^uus ' ~FJfe,t of 
S. 82, Trusts Art. 

In the case of benami transaction', in the 
sense of a real tr;tns;u tion the benamidar 
becomes a trustee lioldmg on a resulting trust. 
Hence in the case of a real^ as oppe* ‘ ed to a 
purely fictithum purchase by a fatb.er in the name 
of his son in which the fudier adnntti'dly pro- 
vided the purcluise money, a resulting, tnmt in jdl 
cases arise.s in the father's favi<ur, unless there 
is positive evidence of an advancement or gift* 
And, if a gift is alleged by the son in\\{iose 
name the trausaotion ^stands, it is for him to 
prove it. S 82 of the Trusts Act dues not in any 
way alter the law. It says no more than that the 
Court has to be sati -lied of tw(^ things hrfnre a 
resulting trust c.an be declared; rir>t tfiut vujne 
one other than the actual transferee prrrvided 
the purchase money and secuiidl), that the per- 
son iWd not intend the momy to be a gift. 
It does not say how tlie Coiirt is tt, be ‘.a!i<ned 
of this latter fact and still less upon ^^Innu the 
onus of proving it is to lie. (Vorke mid I'rnuniL 
JJ,) SinniGA BIT.AM AimU!. jAimAW kuax. 1 X, 
R. (1942) All 478=1942 AX W 512 206 IC. 
275=15 R.A. 503=1942 A L J 534 1942 A.W, 
R. (H.C.) 197=A,I.R. 1942 All 308. 

Nature of transaction — (litt hv A to lls wife io 

benefit B hut to save proper ty from li\ * redtioru 

If A makes a gift of his projnnty to AA wife 
witli a view to benefit B hut wishing to save it 
from /Is creditt)rs, the transacthiu is mtt a 
benami transaction unless there is a lesuhing 
tru.st in favour of A. The fart that AM wife’s 
name is put in instead u! /Is and tliat therefore 
.she holds it benami fur H, does not niake her a 
benamidar. (Stone C. A) Katniuai tv Iviif.mraj 
Ganpat. I .L.R. (1944) Nacr, 125-214 I .C, 332 
=1944 NXJ. 85=A I .H. 1944 Nag, 133. 

— only of iransactit/n found to be sueh P/itef 
^Onus in Case of Bcnami. 

Per Allsopr /.—The law recogni^tes bmumi 
transactions, that is, it will enforce the riglits of 
the real owner of any property against the 
ostensible owner whether the property is a wh*de 
ora share. The real owner has to prove the 
facts on which he reliestbut if the Court brlieves 
that those facts exist, it must act in accordance 
with them. 

FtT Mathuft I , — In a case where it has to be 
decided whether a transaction is benami or not it 
would not be open to a Court to hold that a part 
of it was genuine and the other part was bentimi 
In a case to have it declared that a certain tran- 
saction standing in the name of a certain person 
was benami the initial onus lies heavily on the 
plaintiff m the first place to show by clear and 
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convincing proof that it was with his or her 
money that the property was purchased though 
not m his or her name ; and secondly that he or 
she had been in initial enjoyment of the same 
since the date of the purchase. {Allsop and 
Mathur, JI.) Bans NTarain v, Chaudrani Kuer. 

9fcl944A.W. 

R.A. 66=A.I. 

R. 1944 All. 130, , 

PreaonpiLm — Joint Hindu family — Bengal 

School — Conveyance in toife's na me — Presumption. 

The law is well-settled that the apparent state 
of things must he presumed to be the real state of 
things that is to say, if a conveyance stands in 
the name of one, he would be presumed to be the 
benencial owner unless the contrary is shown by 
the otlier side. This presumption is modified by i 
the further presumption which is peculiar to a 
Hindu ^ joint family, namely, that if the 
person in whose name the conveyance stands is a 
co-parcener of a Hindu joint family, the presump- 
tion would ordinarily be that the purchase was 
made in his name for the benefit of all the 
co-parceners of the said Hindu joint family. But 
this further presumption does not apply where 
the conveyance stands in the name of a non- 
co-parcener of a Hindu joint family, as for ins- 
tance, wives, daughters-in-Iaw, or sons in a Bengal 
family who are not co-parceners in a family 
governed by the Bengal School. {Mitter, J.) 
SURENDRABALA DeBI V. BhUPENDRA KuMAR. 45 
C.W.N. 177. 

Presumption-Purchase by Indian Christian 

husband in name of wife—Effect— Doctrine of 
advancement— Application of. See Trusts Act 
S. 82. (1942) 1 M.L.J. 528. 

— Presumption — Purchase in ivife's name. 

The_ proposition that there is a presumption 
in India that a purchase made in the name of the 
wife is a purchase for her husband is some what 
wide, ft ought to be stated in the form that as 
benami purchases in the name of wives are very 
frequent in India, slight evidence would be 
required to show that the purchase was made 
really for and on behalf of the husband, the wife 
being a mere benamidar, (Mitter,!.) Surendra- 
BALA Df.BI IK BttUPKNDRA KuMAR. 45 C, W.N. 177 


I BENGAL, AGEA & ASSAM C. C. ACT, 1887. 

Lands Regulation (XXIX of 

House Rent Control Order (1942) 

Land Registration Act (VII of 1876) 

Land Revenue Assessment (Resumed 
lands) Regulation (II of 1819), 

Land Revenue Sales Act (XI of 1859.) 
Land Revenue Settlement Regulation (VII 
of 1822) 

Licensed Warehouse and Fire Brigade 
Act (I of 1893) ® 

Limitation Regulation (II of 1805) 

Local Self Government Act (III of 1885) 
Money-lenders Act (VI I of 1933) 

I Money-lenders Acti(X of 1940) 

I Municipal Act (XV of 1932) 

Non-Agricultural Tenancy (Temporary 
Provisions) Act (IX of 1940) 

Patni Regulation (VI 1 1 of 1919) 
Permanent Settlement Regulation (I of 
1793) ^ 

Public Demands Recovery Act (III of 
1913) 

Public Gambling Act (II of 1887) 
Rationing Order. 

Rent Act (X of 1859) 

Rent Recovery Under Tenures Act (VI 1 1 
of 1865) 

Revenue Commissions Regulation (I of 
1829) 

Revenue Free Lands (Non-Badshahi 
Grants) Regulation (XI X of 1793) 
Revenue Free Lands Regulation (VIII of 
1800) 

Sair Regulation (XXVII of 1793) 

Sanitary Drainage Act (VIII of 1895) 

State Prisoners Regulations (III of 1818) 
Survey Act (V of 1875) 

Tenancy Act (VUII of 1885) 

Village Chaukidari Act (IV of 1870) 

Village Self Gov'ernment Act (V of 1919) 
Wakf Act (XIII of 1934) 


BENGAL ACTS REGULATIONS ETC. ! BENGAL ACTS 


Agra and Assam Civil Courts Act. (XII of 
1887.) 

Agricultural Debtors Act (VII oC 1936) 
Alluvion and DUuvion Act (TX of 1847) 

„ Regulation (XI of 1825) 
Board of Revenue Act (1913) 

Cess Act (IX of 1880). 

Co-operatitve Societies Act(XXI of 1940) 
Cotton Cloth and Yarn Control Order, 
(1943) 

Court of Wards Act (IX of 1876) 

Estates Partition Act (V of 1897) 

Excise Act (V of 1919) 

Food Adulteration Act (VI of 1919) 
General Clauses Act (1 of 1899) 


j .^ce also Calcutta Aci's. 

; Cotton Cloth and Yarn (Emergency) 
I Search Order (1945) 

High Court Rules. 

House Rent Control Order (1943) 
Improvement Act (XVIII of 1911) 
Municipal Act (III of 1899) 

„ (III of 1923) 

{ Tenancy Act (I of 1880) 

I BENGAL, AGRA AND ASSAM CIVIL 
COURTS ACT (XII OP 1887), S. 8 (2)— 

( Additional District Judge— Jurisdiction to deal 
i with application for registration of wakf estate 
i when transferred to him by District Judge, i'ee 
i Mussalman Wakf Act, S. 2. 1942 P.WiN, 94 
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BENGAL AGRICUL. DEBTORS' ACT. 1936. 

J3 (^2)— Order of re-distnf>ution of business 

-If effect transfer of jurisdidion. 

An order of a District Judge under S. 13 (2) 
of the Civil Courts Act does not eitect a transfer 
of jurisdiction. It merely distributes, as a matter 
of convenience and witli reference to certain local 
areas the civil business amongst two or more 
Courts, each of which has jurisdiction over the 
whole area. In such cases neither of the Courts 
would lose the Jurisdiction which it acquired 
under S. 13 (1) of the Act. (Muhherjca and 
nUwas, //.) IMasrab Khan v. Debnatti malt. 
ILR (1942) 1 Cal. 289=201 I C 234=15 R C 
144=46 CV.N. 141=76 C.L.J. 255=AJ.R 
1942. Cal. 321. 

.S, 21--yaIua£ion of suit — Trial Court's deci 
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BENGAL AGRICUL. DEBTORS’ ACT, 1936. 

A Court of Small Causes constituted under 
the Provincial Small Cause ('ourts Act is not a 
Civil Court” within the meaning of the Pengal 
Agricultural Debtors’ Act. (Edplry and IHszL*as 
JJ.) Lilabati Di-.bi V. Aysha Khatux. 202 T.C. 
13=15 R.C. 296=75 C.L.J. 107' 46 C.W.N, 
390=A.I.R. 1942 Cal. 466. 


2 ( 8 )— ‘ eemfituies. 


(lescrip- 

flenpl 

positive 


Per Ihikherjca, J.—Thc ^ defiiution or 
tion of debt as given in S. 2 (S) tvf tlie 
I Agricultural Debtors’ Act Iia.s both a ^ ^ 

. and negative aspect, and in order tluit a particular 
. : liability may rank as a debt, it is not enough that 
i it is not included in any one of the exceptions 
,• 1 mentioned in the section, it must fultll t!ie 
‘ I positive test of being essentially ibe liability of a 
sion--If determines risht of appeal, ! 

The decision of the trial court on the question 1 p p, constitute a deht 

of valuation of the suit for purposes of )“r>sd_>c- ; AKriculinral Del, tors' Act. 

tion must he taken as final and conclusive i {lltliat 

dunng_ all the _ f tnrt.il q n Sulh ^ ‘'‘cre mu.st be a prc.sent <>bliK.ition to pay on the 

determine the right of appeal under S. ^1. ^^ch , debtor, and (2) that this ol)ligatk>n 

a decision IS conclusive irrespective of what the ^ ^ respect of a liquidated chum or 

parties might agree later on to be the actual ! - . . a. - ^ . 


/T{U,hUo^ demand against him. Where there is uncertainty 
Sribhar Chandra Roy. 201 I.C. 456=15 R.C. j 

200 =A,I.R. 1942 Cal- 60. ! quantum of the claim, there will be no debt at 

BENGAL AGRICULTURAL DEBTORS'; all- (MuHrrjea a„(l //.) Shi.ikh 

ACT (VII OF 1936 S. 2 (6) (a) iijfrci 0 / — Tahkr .Mai.i.ik 45 C.W.N. 519- 73_ C.L.J. 


Obligation to pay, though not necessarily as to 
the date of payment, or uncertainty as to the 


if affects Original Side decree of High Court 
^such decree transmitted to District Court for i 
execution — Notice from Board— If operates to 
stay its execution. 

The Bengal Agricultrual Debtors' Act does 
not afieetthe High Court in the exercise of its 
ordinary original civil jurisdiction even after the 
amendment made in S. 2 by insertion of sub-S 
(6) (A) by Act VIII of 1940. A notice under S 34. 
of the Act does not operate as a stay of execution 
of a decree passed by the High (2ourt in the 
exercise of its ordinary original civil jurisdiction 
even when it has been transmitted to the District 
Court for execution, as the word “debt” as 
defined in S. 2 does not include the liability 
founded upon such a decree. (Das, J.) Hazaree- 
mull V. Balaram. I .L.R. (1943) 2 Cal. 407- 210 
I.C. 445=16 R.C. 426=47 C.W.N. 752=AJ.R. 
1943 Cal. 640. 


-S.2. (6a)- 


’Munsifs Court exercising; Small 
Cause jurisdiction — If Civil Court. 

The Court of a Munsif exercising the 
jurisdiction of a Court of small causes is a Civil 
Court within the definition given in S. 2. (6a) of 
the Bengal Agricultural Debtors’ Act. (Roxburgh 
/.) Fazal Ahmeb V, Etim Ali. 200 I.C. 341=15 
R.C. 58=46 C,W.N. 391=A.I.R. 1942 Cal. 337. 
— ^S. 2 (^b)— M unsif *s Court invested vHth Small 
Cause powers--— WAet/ur Civil Court, 

A Court of Munsif invested with Small Cause 
powers is a Civil court within the meaning of the 
definition given in the Bengal Agricultural 
Debtors’ Act. (Mukherjea and Blank, JJ,) 
SuBODH Chandra Matty v. Bidho Bhusan Das, 
47C.W.N.543- 

^S. 2 Small Causes Court— If Civil 

Court, 


234 = 197 I.C. 606=14 R.C. 368: - A.I.R. 1941 
Cal. 639. 

S. 2 (8)-- ‘^Debt’WJability of defrudants 

under preliminary decree for mesne profils. See 
Bkngai- Aoricultural Debtors’ Act, S. 34. 45 C, 
W.N. 519. 

— — Ss 2(8) (ill) and 34— Money decree for 
share of bhag produce — > ot a debt-” d-'x cent ion 
of such decree— Cannot be stayetl by noHce, 
Hemendra Nath Ray v. Purna Charan. (>rff 
Q.D. 1936-’4() VoL 1. Col 3230! I.L.R. (1941) I 
Cal. 132=13 R.C. 499=194 LC. 367. 

S. 2 '(9)— Adhiars bargadars and bhag- 

dars — not debtors. IjKMFHnitA NatH Ray tn 
PtTRNA Charan. [jee Q. D. 1936‘'-’40 Vol I, 
Col 3231] IX.R. (1941) 1 Cal. 132=13 R.C, 
499=194 I.C. 367. 

— S, 8 — Application by creditor— Applim fit found 

not to be creditor— Application^ if must be dismissed^ 
S. 8 of the Bengal Agricultural Debtors’ Act tnakes 
it quite clear that the Debt Settlement Board at'qtiirea 
jurisdiction only on an appUmUon mmk sUkcr by a 
debtor or by a creditor. If the man who makvM the 
application under S, 8 is found to lie not the wditi^r of 
the debtor whose debts he wants to settle, the appUca* 
tion must be dismissed without going Into the other 
questions raised. (Mstier and laiifur Rahman, //,) 
MONMOHAN ROY v, SaNTILOGMAH ROV. 49 O.W, 
N. 288. 

S. Application sped fying only me debt and 
denying liability for it—Maintainahiistf, 

It is only a debtor that can make an application for 
settlement of his debts under S, 8 of the Bengal Agrb 
cultural Debtors* Act, An application to the Boaid 
specifying only one debt and denying liability for It, I 
5^^'^^‘”^^^Dable and any order passed thereon is void"* 
(Mukherjea and mUs, JJ,) SRIKANYA KH&IAE 
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ATUL Krishna Bi.swas. 49 O.W.N. 143 = 219 LC. 
303 = A.I.E. 1945 Cal. 214. 

S. 8 (S)-^Af>plict7tian dismissed by Board u?ide> 

6'. l7 (1) — Second application to another Board — 
Mai ntainal'ility. 

Where an application by a debtor to a Board 
is dismissed by it under S. 17 (I) o£ the Bengal 
Agricultural Debtors’ Act, a second application 
by him to another Board relating to the same 
debt is not maintainable. {Henderson, I ) Purna 
LaLL NanDAK V. BlTtlPENDRA ChaNDRA DuTT. 
192 I. C. 544=13 R.C. 320=45 C.W.N. 82=A.T. 
R. 1941 Cal. 31. 

-S, 8 (5 ) — Notice on second application before 

Board — Validity — Jurisdiciion of Ci^H Court to deride. 

The question as to whether a Board had juris* 
diction to entertain a second application is one 
for the Board to decide. The Civil Court receiv- 
ing notice of it has no jurisdiction to consider 
whether the notice is valid or not. (Henderson, 
/.) Basina Bini v. Bata Krishna D.as. 48 C. 
W.N. 141. 

S. 8 (5) — Scope — Further application, if 

limited to debts not included in first. 

It is doubtful if the view that S. 8 (5) of the 
Bengal Agricultural Debtors' Act, which permits 
a further application should be limited to cases 
where the debtor, through oversight, had omit- 
ted to mention a particular debt in his first ap- 
plication is sound. (Roxburgh and Blank, JJ,). 
Jadu IVTondalani v. Sarojini Chaudhurani. 
I.L.R. (1944) 1 Cah 423=47 C.W.N. 888=A.I. 
R.1945 Cal. 100. 

S, 8C5)* Scope— Second appliraiion in respecA 

of debt hicluded in first — If enieriainahle by Board. 

S. 8 (5) of tho Bengal Agricultural Debtors* Act 
obviously contemplates a case where a debt incurrerl 
before the first application was omit tod frcmi it thiough 
inadvertence or otherwise. In any case a .second appli- 
cation in respect of a debt included in the first ajipli- 
catlon is not entertainable hy the Board, if the first 
application wa.s dismissed under 8ub-S. (3) of 8. 13 or 
under Cl. (/V) Sub-S, (l)or Sub-S (2) of S. 17 
of the Act. (Mukkerjeu and Ellis, JJf) BIBHUT} 
Bhusan Roy k'. Bholanath Sinha. 49 C.W.n 
151«A.I.R. 1946 Cal. S26. 

^ S, 8.(5) — Scope — Second application relat- 

ing to same debt after dismis.sal of first — not 
maintainable. Kali Sundar Roy v, Khum Chand. 
[see Q.D. 1936—40 Vol 1. Col. 3231] 13 R.C. 
244=191 LC. 421. 

-S. 13 (Z)’^Notice, if includes ^ee^terM notice. 

The word '^notice’' in S. 13 (2) of the Bengal 
Agricultural Debtors' Act should not he given an 
artificial limitation. It means not only the spe- 
cial notice provided for in Sub-S. (1) but also 
the general notice requiring all creditors to sub- 
mit a statement of the debts due to them. 
(Henderson, J,) Matii.al Parak v, Pashutati- 
misra. 48 C.W.N. 152- 

.-S. 13 (2 ) — Order that debt is nil — legality. 

It is impos.sible fora Board to pass an order 
under S. 13 (2) of the Bengal AgricuJfural 
Debtors' Act saying that the d<bt is nil. Such an 
order has no legal ( ffect of any soB. (i/rn^fer- 
SOHf /.) BiPAJA BBAnAtHAPlEE V. 

QJDr-12 


Abaninath. I.L.R. (1941) 2 Cal. 430=45 C.W. 
N. 817=200 I.C. 105=14 R.C. 668=75 C.L J. 
87=A.I.R. 1942 Cal. 227. 

Ss. 13 (2) and 34— Order under S. 13 (2)— If 

terminates proceedings before Board — Effect of^ on 
notice under S. 34. 

An order under S. 13 (2) of the Bengal Agri- 
cultural Debtors' Act does not, terminate the 
proceedings before the Board. The position is 
that they continue to be pending before the 
Board and until they are disposed of in some Way 
or other, notice issued to the Civil Court under 
S. 34 remains a good notice and the Civil Court 
cannot direct the execution proceedings to pro- 
ceed. t7/'c72«fc7'.f on, /.) Biraja Mohan Bhatta- 
ctiarjek Abaninath. I.L.R. (1941) 2 Cal. 
430=45 C.W.N. 817=200 I.C. 105=14 R.C. 668 
=75 C.L.J. 87=A.I.R. 1942 Cal. 227. 

S. 18 — Quedion if i ud ^merit'd ebt is barred by 

limitation ~ Jurisdiction of Board to decide. 

The Boaul has jurisdiction to determine the question 
of the exi.stencc of the debt and that implies the deter- 
mination of the further question whether it is barred 
under the law of limitation. The fact that the debt is 
based on a decree of Civil Court, makes no difference. 
The decision of the Board, if erroneou.s, cannot be 
treated as a nullity, but must be appealed against. 
(Henderson, /.) nAFi;JUI)I)IN MANDALrn MaHIM 
Chandha Ghosh. 49 C.W.N. 641, 

S. 18 (4'y^Revisional jurtsdictiott of High 

Court. 

The term *‘Civil Court” in S. 18 (4) of the 
Bengal Agricultural Debtors* Act includes the 
High Court exercising revisional jurisdiction, 
under S. 115, C. V. (Tode.^ The High Court 
cannot, therefore, interfere in revision with an 
order made by the Board settling a debt under 
S. of the Bengal Agricultural Debtors* Act. 
(Hi'udi'rson, J ) 1 lARiRAnA Datta v. Ram Srirti 
Kundu. I.L.R. (1942) 2 Cal. 478=207 I.C. 
615=16 R.C. 128=A.I.R, 1943 Cal. 250. 


S. 20 (as amended) — ApplirahiUty^Pemiing 

proceedings. 

S. 20 of the Bengal Agricultural Debtors* Act 
as amended by Act VI 11 of 1940. applies to pro- 
ceedings pending at the time the Amending Act 
came into force, (Henderson,!.) Ram RanJAN 
Das V. Maiiaraj Bahapur Sinha. I.L.R. (1943) 
1. Cal. 357=47 C.W.N. 239=212 LC. 72=16 R. 
C.578=A.I.R. 1944 Cal. 88. 


S.20 (as Applicability’— Pending 

Suit. 

S. 20 of the Bengal Agricultural Debtors* Act, 
as amended by Act VIIl of 1940, applies to a 
suit pending at the time when the Amending Act 
came into force, as that Act has not touched the 
substantive rights of the parties but has merely 
altered the procedural law by changing the forum 
in which a dispute as to whether a particular 
liability is or is not a debt i.s to be determined. 
(Nasim All and Blank, //.) Bireswar 
Indu Bhusan Kunbu, I.L.R. (1943) 1 Cal. 
134=209 LC. 412=16 R.C. 360=46 C.W.N, 
1020=A,I.R. 1943 Cal. 573. 

•S. 20 (as A^plietiHlitg^Proeeed'- 


ings before Beard termimting before 
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S, 20 of the Bengal Agiicultura! Debtors’ Act, as 
amended in 1940, has uo aiiplicaticm to a case where the 
proceedings before the IK'bt Settlement Ihiard and 
before the Appellate Otticer had terminated before the 
amendment came into fcac-\ A dedsinu arrived at by 
the Board before the amemlmeut a" to whether a liabi- 
lity amounted to a debt oi not ('an, theiefore, be 
questioned by a Civil Omit. and Akram , 

J/.) SURENDRA Nath r. IlARAN CHANDRA. -IOC. 

W.N. 592. 

(as amended by Act VI II of 1940) Ss. 20 

and 34 — Application undtr S. 174, B.T. Ad, pend in*: 
tvhin amending: 4r.i came into force — jVoiicc for stay — 
Question if lah't diy is debt — Power of Court to decide, 

S. 20 as amended applies to pending procectD 
ings. Where an application under S. 174 B. T- 
Act, remains undisposed of when the Amending 
Act comes into force, the executing proceeding 
must be deemed to be pending within the mean" 
ing of the Explanation to S. M as it caiinot be 
said that the sale has liccome absolute. S. 20 as 
amended therefore, applies to the execution 
proceeding and the executing court cannot 
ignore the notice of the Board under S. 34 on 
the ground that there was no debt within the 
meaning of the Act, as that question can be 
decided only by the hoard. {JJ enderson^ J.) R,\m 
Ranjan Das v, Maharat BAHAinm v^inh a, I.L. 
R. (1943) 1 Cal. 357-47 C.W.Nf. 239-212 I.C. 
72=16 R.C. 578=A.I.R. 1944 Cal. 88. 

Ss. 20 and outers of Board— Deci- 
sions of question if transaction between parties is 
mortgage of sale, 

S. 20 of the Bengal Agricultural Debtors’ Act 
is not exhaustive of the ^matters which a Board 
may or may not decide. The power of the Board 
under that section to decide whether a liability 
is a debt or not includes the pow’cr to decide 
whether or not there is a liability.^ Further a 
question as to the exi'^tence of a liability comes 
within the terms of S. 18 of the _ Act which 
expressly empowers a Board to decide whetlier 
a debt exists or not. Consequently the Board has 
jurisdiction to decide whether a transaction 
between the parties amounts to a mortgage by 
conditional sale creating the relationship of debtor 
and creditor between them, or to an out and out 


of it. The baiullord is, tlu-rcforf, entitled to 
include in a suit for subseejuent rent the entire 
amount of arrears nayable under the award and 
not only the instalment of sued: arrears which 
had become ptayable on the date of the suit. 
(Biswas, J,) SashikANTA At'UAKVA C. AI’I.VI'.AD* 
DIN Ihvi'ARi. 47 C.W.N. 680. 

Ss 27 (1) and 25 (I) (e) -'Award converting 
usufructuary into siinph- mortg;i:’e Jurisdiction 
of Board. Fazlor U ah man .Sakkau r. .\t.u 
Bkh ARY (Ino^F. [,\'ec Q D. '-tO \hd. 1 . ('ol 

32.11.] 193 I.C. 254.-'T3 R.C. 386 . .-42 Cr.LJ. 

359:--A.I.R. 1941 CaB 123. 

-5>, 33 — Creditor failing to aiwil himself of 

certificate procedure to realise moiird 
Suit to recoz'er such amaunt'^-Miiinfamabihty. 

A croditor who fails to avail hiin-elf of the 
certificate jU'ocednri‘ under S. 28 H) of t!ie 
Bengal Agricultural iHdHors’ Act witliiii the 
prescribed periful to recover theanuiunt payable 
under an award, is entitled to .sue for its recovery 
in a Civil Court >uide(':t only to the* restrictions 
contained in S. 35 (3) of tiie Act, Such a suit 
is not harre<I by the provisions of S* 3.^ of the 
Act,a,< at the date of the suit there is jtu debt for 
whitdi ^ any anioiiut is still ‘’payable under the 
uwariB' within the nienning of eh th) of that 
section. (Muhlierjea and Bisauis, If.) NaI-INI 
KantaMaitv v. Bko|omoiian Bvtka. 199 I.C. 
450 • 14R.C. 5S7 :45 C.W.N. 466 A.LR. 1941 
Cal. 361. 

' — ^Ss. 33, 34 and ZSSale held in execution 
during pendency of application before Board*** 
Validity^Notice for stay not issued by Board. 

Ss.33. 34 and 35 of the Bengal Agricultural 
I Debtors' Act must be read togudfier. A sale held 
j in execution of a decree is valid even though at 
the time of the sale an apidicution for the 
settlement of tlie dt^crelal debt was pending 
before the Debt .SiUtlenient !h'aid,ifno notice 
was issued by it under S. 34 of the ‘hhe fact 
that^ the decree holder was aware of such an 
application and he allowed the sale to proceed 
without intervening, makes no <iilTerence. 
(Edgley, X) SaRKiiftAK Chandra v. Stu«HiNtmA 
Nath. 47 C.W.N. 506. 


conveyance with a condition for repurchase. : 
(Biswas and Latifur Rahman //.) Bazi.kr 
Rahman v. Amiraddin. 48 C.W.R 699=AJ.R. i 
1944 Cal. 401. j 

— ^S. 20 (as amended ) — Retrospective effect 
S. 20 of the Bengal Agricultural Debtors' Act 
as amended by the Amending Act VIII of 1940 is 
not attracted to a case where the application for 
settlement of debt was presented to a Board 
before the Amending Act came into force and j 
the notice under S. 34 of the Act was also issued 1 
by the Board before that date. (Mukheriea and j 
Biswas. JJ.) Jabeb Sheikh v, Taher Majxik. 
45 C.W.N. 519=197 I.C. 606-14 R.C. 368=73 
C.LJ.234=AJ.R. 1941 Cal. 639. 

*-S. 26 (a ) — Arrears of rent payable under ! 

such award’* — Meaning of. 

The words “arrears of rent payable under such 
award" in S. 26 (a) of the Bengal Agricultural 
Debrs’ Act refer to the whol e amotint declared 
due and not merely to any particular instalment 


Ss. 33 and Z4-'Sale held inviahition u/-™* 

If niilHty’-^Refnedy of fudgment-dehtor. 

An execution sale held in vi<t!atiaii the 
terms of Ss. 33 and 34 of Bengal Agricultural 
Debtors’ Act is a nullity, and the judgment* 
debtor can get rid of such a sale by an applica- 
tion under S.47, C. F, Code. (Hemlmon. J.) 
klSHOREGAKl ( O-OPKRATlvF. BaKK, L1 Iv fr. KtT< 
BHArrACHARjYA. 213 TC. 381-17 
R.C. 10=48 C.W.K. 3S9=A.I.R. 1944 Cal 23L 


S. Z3-^S>naH Cause Court decree itms- 

f erred for execution to Civil Court 4)ecr€€ 
made subfecHnatter of award by Boards 
Transferee Court, if can entertain application for 
^ execution— Section, if applies to pending cases. 

I An application under 0.21 K 10. i\ IK Code, 
j made to a transferee Court which is a Civil 
I Court m a case in which a Small Cause Court 
decree has been tran.sferrcd to it for execution 
under S. 39, C P. Code, is an apphcslion within 
the meaning of S. 33 of the Bengal Agricultural 
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Debtors’ Act. The transTeree Court is not 
therefore competent to entertain that application 
except in accordance with S. 29 (5) of the Act 
if the Debt Settlement Board has made an award 
in respect of the (It-crcc. In such a case the 
decree-holder must remain content with such 
relief as lie may obtain by executing the decree 
in the Small Cause Court. S. 33 of the Bengal 
Agricultural Debtors’ Act has however, no 
application to pending cases. It will not bar the 
application under O 21, R. lO, C I . Code, 
judgment-debtor had not api^Hed to the Debt 
Settlement Board when that application was 
entertained. {Henderson J ivUMAir | 
Pal Nuk MAnujviiU) llAzr. I-LR ^1944) 1 
Cal. 312=77 C.L.J. 338=A.1.R. 1944 Cal. 232^ 
47 C.W.N. 725. 

S.33"-Suit for ejectnicnt_ under S. 48 C 

of the Bengal Tenancy Act without claim for 
arrears of rent — is not one in respect of dcitt 
constituted by arrears of rent. Mymknsinuu 
Loan ('Office, Ltu. v. Basir Sheik ir [.tec O D. 
1936 40 Vol. 1. Col. 3231] 191 I .C. 225=13 R.C. 
254. 
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Ss. 34, 35 — Applicability — Presidency 

Small Cause CoiurVs decree — Notice from Board 
If can operate to stay execution proceedings. 
Where a decree of a Presidency Small Cause 
Court which is not a decree of a Civil Court 
within the meaning of the B.A.D. Act has been 
transferred for execution to the Munsif's Court, 
a notice under S. 34 cannot operate to stay the 
execution proceedings pending in that court. The 
fact that the application to the Board which issued 
die notice was made after the amendment of S. 20 
is immaterial. (Henderson,!-) Geo Mhxer & 
Co,. Ltd. -u. Padna Motor Serv]ce. I.L.R. (1941) 

2 Cal. 543=198 I.C. 735=14 R.C. 488=45 C.W. 
N. 922=AJ.R. 1941 Cal. 706. 

-(as amended in 1940), Ss. 34 and 20— 

Application under S, 174, B.T. Act pending when 
amending Act came into force— Notice for stay — 
Question, if liability is debt — Pow'er of Court to 
decide. Bee B.A.D. Act, Ss. 20 and 34. A.I.R. 
1944 Cal. 88 

S. 34-—‘H>arga^\suii— Civil Coitri, if bound 

to stay. 

j Obiter : — A Civil Court receiving a notice under 


S. 3 A— Applicability— Civil Court in Bengal 

executing decree passe by Court subject to 
Act — Liabiiiiy under decree — If ‘debt. 

S. 34 of the Bengal Agricultural Debtor’.s Act 
applies to the execution proceedings m a Civil 
Court in Bengal. The fact that the decree was 
passed hy a Court which is not subject to the Act 
is really irrelevant. The liability under the decree 
is a debt withm the meaning of the definition in 
S. 2 (8) of tlie Act. Further, if there is any dis~ 
pute about it is a (juestion to he decided by the 
Board. (Henderson. J.) Kat.idas Chakravarty t/. 
Kalipada Mondal. 48 C.W.N. 499. 


S. 34 of the .Bengal Agricultural Debtors' Act in 
a ^‘barga" suit is liound to stay the proceedings of 
I that suit, and it is for the Board to decide 
I whether a “barga" claim is or i.s not a debt with- 
I in the meaning of the Act. (Bistvas and Roxburgh, 

I JJ.) SiTARAM Bh.\ttacharjek V. Pancha Muchi. 

! 74 C.L.J. 416=201 I.C. 399=15 R.C. 193=46 C. 

I W.M. 14= A. I.R. 1942 Cal. 229. 

S. Decree for ejectment under S. 66 

(2) of the Bengal Tenancy Act — Application by 
tenant to Board within time specified in decree 
for paying arrears of rent — Notice to executing 
Court — Court, if can slay cxccuiio^tin respect of 
rent and proceed with ejectment. 


S. Z4—App!icahility—Mortgage sale set \ 

aside under 0. 21, 90 C. P. (:ode,bv executing [ 

Court — order of renmnd hy High Court suose" i 
nuent notice for stay— balance of purchase money : 
deposited hy auciton purchasers before notice i 
Executing Court, if bound to stay proceedings. | 

A Sale held in execution of a mortgage decree ; 
was set aside, by the executing Court on an 
application filed by the judgment-debtors under , 
O. 21. R 90 C P. Code and an appeal therefrom j 
was also dismissed. But the High Court in rcvi- 1 
.Sion remanded the ca^e for a hearing on the 
merits. The executing Court received a notice ; 
under S. 34 of the licngal AgncuItiualDcblors , 
Act before it proceeded to hear the application ; 
for setting aside the .sale pursuant to the order 
of remand." The auctioirpurchaHus deposited the 
balance of the purchase-nioney before the notice 
and by that deposit the entire decretal dues were 
satisfied. 

Held, that the order of the High Court had 
the efiket of wiping of! the debt retrospectively 
and that as the debt was satined by the sale S. 34 
of the Bengal Agricultural Debtors’ Act had no 
application and that conscQUtntly the executing 
Court was not obliged to stay V e proceedings. 
(Edgley and J DBijoy Goiijn da BASurn 

Noakhali I.oan Oeficr 46 Jf-'W N. 725— 
75 C.L.X 499=206 I.C* 73=l5oR.C. 653=A I.R. 
1943 Cal 119* 


Where a decree for ejectment is passed under 
S. 66 (2) of the Bengal Tenancy Act hut the ten- 
ant in^^tend (d paying the arrears of rent applied 
to the Debt Settlement Board within the time 
specified in the decree for its payment, and the 
Board thereupon issued a notice under S. 34 of 
the Bengal Agriciilturnl Debtors^ Act to the 
executing Court, that Court is bound to stay the 
whole execution case, It cannot merely smy the 
execution of the actual decree for rent and pro- 
ceed with the execution of the decree for eject- 
ment. (Henderson, J.) Karih Nath t'. SoHAX,TrxA, 
I.L.R. (1941) 2 Cal 547=499 IX. 795=14 R.C. 
677=45 C.W.N. 908= A .I.R. 1942 Cal 232. 

S, 34 — of Court in Native Stated- 

Transfer for execution to British Indian Court — 

! Latter Court, if hound to stay on notice from 
\ Board. 

; A claim under a decree obtained in a Court in a 
j Native State is not a debt within the meaning of 
Bengal Agricultural Debtors’ Act. Consequently, 

' a British fndian Court to which »the decree is 
I tran.sferrcd for execution i.s not bound to stay the 
i proceedings on receipt of a notice from a Board 
I under 34 of the Act (Henderson,!.) Ama- 
J NAtOt.LA PRODHAN V. SUSHJL ChaNDRA. 46 
‘ C.W.N, 610. 

Ss. 34 and 2(}—Efecffneni suit— Real ques-^ 

Hon invok ed one as to existence j of ig pdf tpage 
debt'^Suit, if must he stayed • 
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in asuii: wiiicii was in lorm lor cjeccmenx, me j 
defendant contendeil tlnit she was not a tenant; 
under the plaintiff and that tlic doctimcnt on ' 
which the latter relied to prove the relationship ! 
of landlord and tenant showed no more than that 
her husband had borrowed money From the tdain- 
till upon a mortR'a^^e of the house which had 
been sold to her by him and from which the plain- 
tifT was seeking to evict her. 

Held that as the real question in the suit was . 
whether there was a morlgaRe debt and as that | 
question could be decided only by the Board j 
under S. 20 of the B.AdXAct as amended, the j 
Court slioiild slay the suit on receipt of a notice ; 
under S. 34 of the Act. {Khiindkar and Lodge , , 
JL) Mst. J^Iasiha V. Upatannessa Bun. A J.R. 
1941 Cal. 222. 

'Ss. 34 and 35 — Failure of Board to issue 

notice — Execution sale — Validity — Setting aside 
of sale—Kevival of debt. Skeiku Tamizat-i^ r*. 
Masahau Ekuiya [.yce Q D. 1936 MO Vol. 1 Gvl. 
3232.1 193 I.C. 451=13 R.C. 439- ^A.I.R. 1941 
Cal. 58. 

-S. 34 — Insolvency Court receiving notice— 

If hound to stay proceedings. 

A District Judge exercising insolvency juris- 
diction is bound to stay the proceedings before 
him on receipt of a notice under S. ^34 of the 
Bengal Agricultural Debtors' Act. Tlje juris- 
diction which he exercises under the Insolvency 
Act is one exercised by him as the principal^ Civil 
Court of the District and not persona dcsignata 
and the insolvency proceeding is one relating to a 
debt within the meaning of the Bengal Agricul- 
tural Debtors^ Act. (Mukherjea and Blank, JJ,) 
Ramkumar Ratvidhan V. Samanta Kumar 46 
C.W.N. 667. 

— — S. 34 — Joint decree against several iudg- 
ment-'dehtofsSome cflone applying to the Board 
— Entire proceedings, if must be stayed. 

Where some of the parties to a proceeding who 
were jointly liable for a debt applied to a Debt 
Settlement Board for the settlement of their debt 
and the 'Board issued a notice under S. 34 of the 

B. A. D. act to the Court to stay procce<Iings. the 
proceedings so far as they related to the appli- ' 
cants before the Board only must be stayed and 
they should continue so far as tlie other parties 
are concerned. 43 CW.N. 31H, Foil. (Derbyshire, 

C. J. and Mukherjea, /,) llPENnRA Narayan v. 
Ship Chandra. 199 I.C. 834=14 R.C. 654= 
AXK. 1941 Cal. 116.^ 

'■ — - "M 0 rtgag e^Rig hi of^ mortgager— Joint mort- 

gage decree against three judgment-debtors — Two 
of them appUng to D.S‘ Board and obtaining stay 
— Liability of nonappUcant J.D, for whole debt 
Where two out of three of the judgment- 
debtors against whom a joint mortgage decree 
had. been passed applies to the Board for settle- 
ment of their debt and the execution proceeding 
against teem is stayed on receipt of a notice under 
S. 34 of the B.A.D. Act, the judgment-debtor 
who has not applied to the Board is liable for the 
whole debt and not for a proportionate share only. 
The mortgagee decree-holder has neither released 
any one of the judgment-debtors nor has he pur- 
chased himself any portion of the mortgaged 
debt. Under these circumstances no question of 
apportionment of the debt or piecemeal redemp- 


tion can pos.sihly arise. {DerbysLirc, C.J.and 
Mukherjea, J.) U ph.nuika Xaeavan’ Shib 
Chandra, 199 I.C. 834^ 14 R.C. 654 -:A.I.R, 
1941 Cah 116. 

S. 34--~JurisJicfia}i of Civil Court- Question 

as to jurisdiction of Board io cnlertaiv. application 
—Power to decide. 

Subject to the provisions of S. 30 cif the Hengal 
Agricultural DcMors' .Act, the Civil (hmrt has 
juri.sdiction to determiiu' whetluT a Dehi Settle- 
ment P.oard had j uris<Hcti< ^n io entertain a parti- 
cular application, ami if it epmes to tin' comdusion 
that the Board had no jnrisdiiiion it can ip,nore 
a notice issm‘d hy it utider S. ,M of th.e Act. 
(Mitter and Sharpi\ JJ ) SiXoit hiAti. 

Sm.Nazim.\n.m:s.sa. 48 C.W.N. 712. 

Ss. 34, 20 and 2 (8) Idahility incurred 

before and after 1 January , I‘Bd, included in 
applicaiion to !U)i!rd—^'uit in re.Jpccf of .ume 
liability stay— I \’nn is.uhility. 

Wlicre tl:e dedUor has intduded a liahitity incur- 
red partly before and partly after l.st of January, 
1910, in his application to tl:e Boaril imder S. 8 of 
the Bengal Agricultural 1 ieldors’ .Act, the Board 
itself is the only autlmrity which ha • jurisdiction 
to decide whether any partttf tl'e liahility is a 
debt or not. .A Civil (‘onrt in whmh a suit in res- 
pect of the same liability is pending, is bound to 
stay the entire •••iiit on receipt of a m, dice under 
Si 34 of the Act. A (|nestioii of partial .stay of the 
.suit can arise only if the claim for tin- period stih- 
seipuint to the 1st of January, 1040, is not imdud- 
rd in the application before the Board, <kr if the 
Board itscli decides under S. 20 that this 
of the claim is not a debt within the definition in 
Si. 2 (8) of the Act and that the fhu'Uil canned 
therefore, deal with it. (Bis.'cas aad Mnvhurgh, 
JJ.) Sitaham Bha'jtach M'P r r. 1 ’anoha Mtinn, 
74 C.L.J. 416 201 I.C. 399 15 R C. 193 * 
46 C.W.N. 14=A.I.R. 1942 Cah 229. 

! S. 34--A/afu*c for stay— A mount 0 / debt--- 

Power of Court to determine. 

Under .S. 18 (I) of the Bengal Agrktdtural 
Debtors' Act, it is the function of the Itoard md 
of the Civil CotJrt to determine the amount of 
debt. On receipt of a notice under S. 34 of the 
Act, the Court should stay tiie <\nt until Bie 
Board decides the amount of die dtdd and makes 
an award in respect of it. (Derbyshire CJ. md 
MukherjeOf J.) Sn% CnAmmK Shs tK Mahim 
Chanpra. 45 C.W.N. 194rrA,LR, 1941 Cal 
256. 

— — S8.34 and 20**Aro#*Ve /er stay— Duty 0} 
Court— Penoer to decide if debt is debt within 
Act. 

A Civil Court receiving a notice under S- 34 of 
the Bengal Agricultural Debtors' Act is preclud- 
ed by S. 20 of that Act from deciding whether a 
particular debt is a debt within the meaning of the 
Act or not. By that section the Board is to 
decide that matter. Under S, 34. the Civil Court 
must proceed on the footing that there is a debt 
withm the meaning of the Act and on that footing 
tnust stay the proceedings until the Board decides 
that matter. (Nosim AH and Pol, JJ.) I.HifA- 
so'DitA Muiuk & Co. V. Raiba Dmnh 

&: Sons. 46 C.W.N. 455 (2). 
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Ss. 34: and 20— for stay — Execution 
proceedings in respect of decree of High Court — Juris- 
diction of Civil Court to determine if liability amounts 
to debt. 

Under S. 20 of the Bengal Agricultural Debtort.’ 
Act, the juri.sdiction of the Board to decide whether the 
liability in a particuhar case amounts to a debt or not 
within the meaning of the Act is exclusive. Consequently 
a Civil Coutt receiving a notice under S. 34 of the Act 
is precluded from going into that question and is bound 
to stay proceedings even though they relate to the 
execution of a decree of the High Court passed in its 
original jurisdiction. i^MukhetUa and ElliSy JJf)] 
MaHADebi.ai. rc 1N0EK Chand. 4=9 O.W.N. 237. 

Notice for siay~~;MaiHtainahiliiy of 

application before Board — Jurisdiction of Civil 
Court to decide. 

A Civil Court cannot igncjrc a notice received 
under S. 34 of the Dengal Agricultural Uebtor.s' 
Act on the ground that the application on which 
such notice is passed is not maintainable before 
the Board. The Board alone has jurisdiction to 
decide tiie question as to the maintainability of 
the application. (Roxburgh, J.) Nani Bai Bai- 
SHYANi V. AIaliram Acauwai.la. 214 I.C. 272— 
17 R.C. 45=48 C.W.Kf. 151=A.LR. 1944 Cal. 
161. 

S. 34 — Notice for stay of execution — Vali- 
dity — Notice omitting one decree-holder and add- 
ing stranger as judgment-debtor — Formal defects 
not affecting merits. Pyari Mohan Manji v> 
Hashem Ali Khan, [see Q.D. 1936-"40 Vol. I Col. 
3232.] 194 I.C. 317=13 R.C. 497=A.I.R. 1941 

Cal. 251. 

S. 34 — Notice for stay — Question if debt^ 

was incurred before_^or after Isi January , 1940 — 
Duty of Civil Court. 

A notice issueil in respect of a debt which in 
the opinion of the Board itself was incurred after 
1st January, 19 10, is plainly without jurisdiction- 
In such a case the Civil Court is not bound to stay 
the proceedings. But if it is clear from the notice 
or otherwise tliat the Board definitely formed the 
opinion that the liability was incurred before the 
aforesaid date, and in that view' issued the notice 
the Civil Court i.s bound to stay the proceedings, 
although in its own view the liability was incurred 
after that date. Where it is not apparent 
from the notice or otherwise that the Board ap- 
plied its mind to the question of the date of the 
liability at all and the Civil Court is of opinion 
that the liability was incurred after 1st January, 
1940, the proper course for it would be to draw 
the attention of the Board to this fact and to in- 
vite the Board to withdraw the notice, li there- 


Act is with or without jurisdiction. Therefore, 
if in a particular case it makes a mistake in the 
exercise of this jurisdiction and refuses to stay 
iiroceedings, the subsequent proceedings are not 
a nullity. They merely amount to an erroneous 
exercise of jurisdiction which will have to be cor- 
rected by recourse to the appropriate appellate or 
revisioiial authority. (Rati and Biswas, ■•'A) 
Abinash Chandra v. Naicul Ruhihas. I.B.R. 
(1944) 1 Cal. 549=219 I.C. 372=47 C.W.N. 891 
=.AI.R. 1945 cal. 192. 

Ss. 34 and 20 — Notice for stay — Suit for 

accounts— If should be stayed. 

A suit for accounts in winch a preliminary 
decree directing the defendant to render accounts 
has been passed, is not a suit in respect of a debt 
within the meaning of S. 34 of the Bengal 
Agricultural Debtors’ Act until his liability has 
I been ascertained. Such a suit cannot, therefore. 

! be stayed at that stage on receipt of a notice 
I from a Board. The amendment to S- 20^ of the 
I Act merely provides that it is for the Board to 
! decide whether a liability is a debt or not. It has 
j nothing to do with the question whether the suit 
' conic.s within the terms of S. 34. (llcnders&n, /.) 
Amiya Narain Sanyalc/. JMohinikanta. 47 C. 
W.N. 927. 

S. 34 — Notice for stay — Suit for specific 

Performance of contract to grant lease or jor 
refund of selami — Entire suit, if to be stayed. 

On receipt of a notice under S. 34 of the 
Bengal Agricultural Debtors’ Act, a suit for 
specific performance of a contract to grant a 
lease with an alternative prayer for a refund of 
the selami already paid, should proceed as a suit 
for specific performance of contract and con- 
sideration of that portion of the claim which 
relate‘5 to the refund of the money should be 
stayed till the matter is decided by the. Debt Set- 
tlement Board or the appellate ofiiccr. (muhheri ea 
\ and Blank, JJ.) Bakada Kanta I’al v. Saha- 
SWATI Dase. 47 C.W.N. 472. 

I S. Notice under^If operative ouisid^ 

j Bengal. 

1 The Bengal Agricultural Debtors’ Act is opera- 
: tivc only in the province of Bengal and no notice 
; under S. 34 of the Act issued by a Debt Settle- 
’ meat Board in Bengal can be binding on any 
Civil Court functioning outside the province* 
I Therefore, a Munsif in Assam is at liberty to 
; ignore a notice issued by a Debt Settlement 
' Board of Bengal under that section. (Mukherjea 
] and Bis'was , J J .) M. Nurul Haqxje v. Mohini 
I Mohan. 46 C.W.N. 455 (1). 


after the Board persists in its notice taking the 
view that the liability was incurred before 1st 
January, 1940 (not withstanding the Court’s view 
to the contrary), the Court is bound to stay the 
proceedings. (Rau and Biswas, JJ.) Abinash 
Chandra t/. Nakul Ruhidas. IX.R. (1944) 1 
Cal. 549=219 I.C. Z72rv,47 C.W.N. 891=AJ.R. 
1945 Cal. 192. 

S, 34— Notice for stay—Subsequent pro- 
ceedings in Civil Court — If nullity. 

The Civil Court has iit every case jurisdiction 
to determine whether a notice which it receives 
under S. 34 thg Bi^gal Agricultural Debtors' 


i S. 34— Notice on second appUcaiion before 

; Board— Maintainability of^ such application--^ 
; Pozver of Civil Court to decide, 

! The question as to whether a Board shall or 
' shall not entertain a second application under 
i S. 8 (5) of the Bengal Agricultural Debtors Act 
: is essentially one for the Board to decide and its 
I decision is subject to appeal and revision under 
! the Act. The Civil Court receiving notice pf^it 
j under S. 34 of the Act, cannot override the 
j decision of the Board on the point and igtwHe the 
notice, but ought to stay the proceedings belo^ 

! it (Roxburgh and Bkmkt JXJ lAon 
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BENGAL AGRICUL DEBTORS’ ACT, 1936. i 

p. S.\Ro;!Ni ('[toumiL'KAiS’i. I.L.R. (1944) 1 Cal. 
4231-47 C.W.N. SSS—A.l.R. 1945 Cal. 100. 

S. 34 -()/(/(•»' of execution 

elppeal not ftled-^ -Rcvisiini. 1 

The lliijh C ourt limy interfere in iwi>ion witl' | 
an order refusing to stay exc'ciition proceeding.^' j 
although the proper rcmeily for the petitioner is | 
to appeal to the District Court against that order 
when it would serve no useful purpose to allow ' 
proceedings which will be mill ami void to go on. 
(Henderson,!.) Hasina Biiu to Bata Krishna 
Das. 48 C.W.N. 141. 

■ 34-- Order staying execution — Appeal— 

Revision. 

An order of a muusif staying execution x>ro- 
ceedings on a notice under S. 34 is appealable to 
tbCf District Court. But the failure toapjieal tt» 
the District Court does not prevent interference 
by the High Court in revision. (Uenderson, J-) 
Geo Miller & Co., Ltd v. Fauna Mih'ok Skuvk'e. 
I.L.R. (1941) 2 Cal. 543--19S I.C. 735-:14 R.C. 
488=45 C.W.N. 922=A.I.R. 1941 Cal. 706. 


BENGAL AGRICUL. DEBTORS' ACT, 1936. 

■ ^(as amended by Act VIIl of 1940) 

Ss. 34, 20, 8 and 2 (S)-~d\'ant suit^ fur period 
both anterior and subsequent to IstJarmarv, 1940 
ulppUaation by dejendani to ibuird -Xotice by 
card —Idtriial stay of suit — I 'crraissH^Hity. 

A rent suit wliicli included a ciuini for rent tor 
periods both anttuior and suh'.tH’Uv i.t to 1st 
January, 19 |0 was liled in the Ct,)ur{ < 4 .i ruunsif. 
L'iie Defendant apiilicd to the I’oaid nicutioning 
the entire elaiiu as mu' item of 1 Udd and tl,e iloard 
issued a notice under S. .14 of the ii. A. D. Act 
retpiesting the Munsif to slay all fnillu-r proceed- 
ing in Connection with the suit. Tie immsiC 
made au order oiAtay. Suhsf‘quentl\ the Act 
was amended and muicr .S. 2 (S) of the amended 
Act, the woi'd ‘Mebt" melmie>, liui'ilities meurred 
piror to 1st January 194A A< a IsahilUy incurred 
subsctpient to hd Jan. 1*^40 i «. no loiige;_ a debt 
within the meaning of the Act flte [)laintitl made 
an ai)plic'Ui<>n to the muiihi f m a> ine, that tlie 
stay order might be vacated atlea t w ith regard 
to that Portion of the Daim which wa, for the 
period .suhsetpn nt to Isi Jan. iD hD 


S. 34 — Order staying proceedings — Appeal. ^ 

. It if! doubtful whether an order staying proceed- . 
ings would amount to a decne and w'ouhl be : 
appealable as such, it is dithcult to say that an ; 
order^ adjourning ^ case conclusively determines ' 
anything. (Henderson, J .) ,V\o\Kt ^ a L.\li, Nandan , 
V. Bhupenura Chandra I iurr. 192 I.C. 544.::::: 13 
R.C. 320=45 C.W.N. 82=A.I.R. 1941 Cuh 31. : 

S. 34’— Order under S. 13 (2) — Effect on I 

notice under S. 34. See Beniial Ar.RicuLtUKAi. i 
Debtors’ Act, Ss. 13 (2) and 34. 45 C.W.N. 817. 1 

'S. 34 — Proceeding for ascertainment oj j 

mesne profits under 0. 20, R. 12, C. R. Code-^lf • 
one in respect of ‘debd — Such proceeding, tj| 
must be stayed on receipt of notice, | 

A Civil Court receiving a notice from a Board i 
under S. 34 of the Bengal Agricultural Debtors’ : 
Act is not bound to stay a proceeding for as- i 
certainment of mesne profits under O- 20, R. 12 i 
C* P, Code, as such proceeding is not one in rew- \ 
pect of a “debt” A preliminary decree for mesne 1 
profits in a title suit must be taken to have only ‘ 
determined that the defendants were tre8pas.sers ' 
and hence liable to pay mesne profits to the plain- 
tiff. It is only when a final decree for a specified i 
sum is passed against them as a result of an 
enquiry under 0- 20, R. 12, C. P. Code, that they 
would become debtors in law and their liability 
to pay the sum fixed by the judgment would rank 
as a debt (Mukherjea and Biswas, JJ.) Jabeb 
Sheikh v, Taher Mallik. 197 I.G. 606=14 
R.C. 368=45 C.W.N. 519=73 C.L.J. 234=Ai 
R. 1941 Cal. 639. ^ 

— S. 34— Power of Board to issue notice 

Review application pending before it, 

S.34of the Bengal Agricultural Debtors' Act 
confers no power on a Debt Settlement Board to 
issue a notice for stay when an application for 
review is made to it. Accordingly if a Board 
issues a notice under this section in such a case 
itwilL be acting without jurisdiction, and the 
Civil Court will be competent to ignore it. (Bis- 
was and Roxburgh, JJ.) Lakshmi Priya « 
SoopAMiNJ, 45C,W,N.345, i-aiVA » 


Held, that as under S. 20 (anumdril A* i) the 
Board liad the c.xchi.'sivt^ jurtMi trtion tn decide 
whether the liahility was a dehl or not and till 
that matter was tiecidcd by tht* Board the (.ivil 
Court iuui notlimg funjicr todoextepu tu sta)[ 
all furtlicr proceedings in the .suit uitticr S. 34 of 
the Act. Tile (picstion of partial stay of suit 
could arise, if the claim fur the period sub.se- 
ouent to Lst January 1940, was lun before the 
Hoard at alb or if the latter expressly decided 
not to deal with that portion oi the claim as nut 
being a debt within the meaning of the Act. 
(Mukherjea and Blnms, JJ,) Manacur, Kaip« 
Kaj Ward’s ICstatk v. Gi-da Bhvva. 200 LC. 
39=14 R.C. 056=75 C.L.J. 400 -46 C.W.N. 
12=A.LR. 1941 Cal 658. 

Ss. 34 and 2 (H)--'Rent suit for prritnl prior 

and subsequent to 1st January, VM’^^-Probkm of 
stay of suit -Best solution. 

Where a claim an a r» ut suit pending in u Gtmri 
cover.s arrears prior to Ist January, 1940, as 
well as fora period sttb.sequcnt tu the said date, 
and that Court receives a notice from a Board 
under S. 34 of the Bengal Agricultural Debtors' 
Act. the be.st way of solving the problem of 
what is to be done as regards the .stay of the suit 
is to permit the plaintiff to withdraw the claim 
for the period subsequent to the Ist of January, 
1940, with permission to bring afresh suit on 
the same cause of action. (Henderson^ A) 

I JoemuRA Hath Roy Gafur Sheik. 46 C.W. 


JoemuRA Hath Roy Gafur Sheik. 46 C.W. 

N. 655, 

S. 34'~5/<jy of proceedings — Property 

transferred by judgmeni-dehtor pending exeat** 
iion^Transferu :ap plying to Botifd-*-Couri, if 
should stay \ execution proceedings on receipt of 
notice-^-Transfer alleged to be benami^^-Question, 
if to be decided by Court or Board, 

^ Where a Judgment-debtor transferred a share 
m his putni while proceedings in execution of the 
decree against him was pending, and the transferee 
made an apphcation under S.8of the Bengal 
Agricultural Debtors' Act and the Board scuta 

Court ^ executing 
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I'leld, (i) that although the trdusferee was not 
personally liable for the decretal amount, he was 
bound to pay it if he wished to save the putni, 
that he was entitled to tnake a case that that 
liability was a debt within he meaning of S. 2 (8j 
of the Act and under S. 20 of the Act it was for 
the Board to decide whether that liability was a 
debt or not, and that Uie appropriate order for the 
Court to make on receipt of the notice would be 
that execution should go on against the judgment- 
debtor but that the tenure should not be brought 
to sale even to the extent of the interest of the 
judgment-debtor until the disposal of the appli- 
cation by Lhc Board; (ii) that if the case of the 
decree-holder was that the transfer of the 
property was a mere benami transaction, that 
question must be decided by the Executing Court 
and not by the Board being outside the scope of 
S. 20 of tlie Act, and tliai if it was found to be 
benami the Court must proceed with the execu- 
tion. (Henderson, J.) AIauamava Dnin Inura 
Narayan Das. 202 I.C. 758=75 C.LJ. 344= 
15 R.C. 389=46 C.W.N. 880=A.I.R. 1942 Cal. 
532. 

— *S. 34 — Stay of stdi ordered zorongly — Suit^ 
if abates on award made by Board. 

A suit wrongly stayed under S. 34 of the Bengal 
Agricultural Debtors' Act by a Small Cause 
Court which is not a Court, within the definition 
of ‘Civil Court' in the Act, does not abate by 
reason of on award being made by a Debt Settle- 
ment Board. (Henderson, J,) Sankar Narain 
Ghosal t/. Amar Nath Mazumdar. 46 C.W.N. 
845. 

-S.34 — Suit by Dank stayed on notice from 


Board — Dank^ becoming scheduled bank before 
award— Ap plication for trial of suit made after 
award — Jtirisdiction of Court. 

A suit hied by a Bank for the recovery of a 
mortgage debt was stayed by the Court on receipt 
of a notice from the Board under S. 34 of liie 
Bengal Agricultural Debtors’ Act. The Bank 
was included in the second schedule to the 
Reserve Bank of India Act before the Board 
made an award, with the result that the claim | 
in the suit ceased to be a debt within the meaning i 
of the Bengal Agricultural Debtors' Act. The ! 
Bank applied to the Court for the trial of the 
suit after the award was made. The Court held 
that it had no jurisdiction to question the action 
of the Board. 

Held, (i) that as soon as the debt due to the 
Bank ceased to be a debt within the meaning of 
the Bengal Agricultural Debtors’ Act, it was the 
duty of the Court to j>roceed with the suit 
without any application being made to that effect, 
and that the delay in making the application did 
not affect its jurisdiction; (it) that the award 
of the Board was entirely without jurisdiction 
and the jurisdiction of the Court could not he 
taken away by a proceeding which had no legal 
effect; that the Court had jurisdiction to 

decide whether a certain claim was a debt within 
the meaning of the Bengal Agricultural Debtors' 
Act. (Henderson, A) New Standard Bank, Ltd. 
V, Munsar All li.R. (1941) 2 Cal 68=196 
I.C. 266=14 R.C.20a==45 C.W.N. 678=A.I.R. 
Wi Cal 442, 


Ss. 34 and 33 — Suit for declaration of title 

and possession on basis of sale — Defence that 
transaction zms mortgage — Notice from Board on 
application by defendant for settlement of 
mortgage debt — Jurisdiction of civil Court — If 
barred. 

A notice issued by a Debt Settlement Board 
under S. 34 of the Bengal Agricultural Debtors' 
Act cannot prevent a civil Court from trying a 
suit which is one for a declaration of the plain- 
tiffs title to a certain property based upon an 
alleged sale by the deiciulant and for recovery of 
possession thereof, although the main defence 
of the defendant is that the transaction was 
really a mortgage and that he has applied to the 
Board for settlement o f the mortgage debt. Nor 
is there anything in S. 33 of the Act which bap 
the Court from proceeding to try the suit. 
(Henderson, /•)- Saciiirani Biswas v. Nagendra 
Nath. 203 I.C. 420=46 C.W.N. 951=15 R.C. 
426=AJ.R. 1942 Cal 552, 

S. 34 — Validity of notice — Jurisdiciion of 

Board to consider — Notice issued on second application 
in respect of debt included in pirst— First application 
dismissed imder S. 17 (2). 

When a notice is issued by a Board under S. 34 of the 
Bengal Agricultural Debtors' Act, the Civil Court has 
jurisdiction to dele: mine whether the notice is a valid 
one or not and to ignore it if it is found to be a nullity 
unlCiiS the validity of the notice is challenged on a 
ground which is within the exclusive competence of the 
Board to decide. If, therefore, a Board issues a notice 
on a second application being presented to it in respect 
of a debt which was included in the first application 
which was dismissed under S. 17 (2) of the Act, the 
Civil Court cun ignore the notice on the ground that 
the second application on the basis of ’which it was 
issued was not entertainable by the Board. (Mukker- 
jea and Ellis, JJ.) BlEHUTl BHUSAN ROY v. 
BHOLanath Sinha. 49 C.W.N. 161-AJ.B. 1946 
Cal. 326. 

-S. S4~“‘Validiiy of no ike--- Jurisdiction of 


Court io determine— Erroneous decision as ig its 
validity— IV hether a nulhty. 

On receipt of a notice under S. 34 of the 
Bengal Agricultural Debtors’ Act, the executing 
Court has jurisdiction to determine whether the 
notice is a vaild one or not, and to ignore it if it 
is a nullity. If, therefore, the Court determines 
this question even wrongly, the determination can- 
not.be said to be without jurisdiction ; it would 
amount only to an erioneous exercise of jurisdic- 
tion to be corrected by the appropriate appellate 
or revisional authority. If, therefore, the Court 
holds a sale wrongly treating the notice under 
S. 34 as a nullity, its decision and the resulting 
sale cannot themselves be treated as nullities 
(kau and Sent JJ.) Mahomed Ibrahim v. Sabur- 
JAN Bewa. I.L.R. (1944) 1 Cal. 317=210 I.C. 
320=16 R.C. 425=77 C.L.J. 481=47 C.W.N. 
796=A.I..R 1943 Cal. 624. 

-S. ^—Validity of notice— fmtr of Civil Court 


to determine. 

It is undoubtedly open to a Civil Court todeterttin* 
whether a notice issued by the Board under S. 34 ot 
Bengal Agricultural Debtors* Act is Talid °r not aM W 

lonomthe notloeUit te found to be ft uoliityt prtr^ 
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its validity is not ^challcn.i’ud on any ground which it is 
within the exclusive coniiietencc of the lioard to decide. 
iMukhenm and Kllis, J/,) MAHUMED ABDUL 
WaSHE liROJENDRA MOHAN MAITRA. -19 O.W.N. 
632, 

-S. 31, Expl. — A^'phcaiion undar <5.21, A’. 90, 

C, P, Code — If execution proceuitng^ 

An application under O. 21, R. 90, C. P, Code, is not 
an “execution proceeding for the sale of any property'’ 
within the meaning of the explanation to S. 34 of the 
Bengal Agricultural Debtors* Act and it is not liable to 
be stayed on service of the notice under that section. 
{IlendenoPi, /.) RADHA HENODlNi DEBi v. GAJAN* 
CHANDRA BHATTACHABJEE. 49 C.W.N. 306. 

*S. 35 — Sale in defiance of^-Validily — Notice 

under S, 34 -not received before sale, 

A sale held in defiance of S. 35 of the Bengal Agri- 
cultural Debtors* Act is a nullity, although the notice 
under S. 34 of the Act was not rcceivetl by the Court 
before the sale. i^Hcndcnon^ Jf) Jnanendra Natu 
Basu V, Profulla Bala Debl 49 C.W.N. 678. 

— -S. 36 {fdf)— Court informed of application 

before Board after final decree in suit on mort- 
gage hy_ conditional sale —Delivery of possessi07t 
by Court— xl'ward of Board iuconsislent zvith 
decree— Remedy of mortgagor —Suit or appli- 
cation— C. F. Codej Ss, 47 144 and 151. 

While a suit on a mortgage by conditional sale 
was pending, an application including this debt 
was made by the mortgagor before a Debt settle- 
ment Board, information of this application was ; 
received by the Court only after it had passed the 
final decree. The Court held that tliere was , 
nothing to stay and delivered possession. The ! 
board made an award which was inconsistent | 
with the decree of the Court. The mortgagor 
relied on the provisions of S. 36 (a) of the ; 
Bengal Agricultural Debtors' Act. | 

Held, that the remedy of the mortgagor was ‘ 
by way of a suit and not by an application under ; 
S. 47 or S. 144 or S. 15 1, C. P. Code. (1 1 enderson 
/.) Abdus Samad V, Baidyanath Nandi. 48 
C.W.N. 606 (2). 

“'S. 37-A — Applicability — sale held af ter 

12 — 8—1935 and before estahiishmenf of Boards 

S, 37-A (1) of the Bengal Agricultural Debtors 
Act extends the retrospective operation of the 
section to sales held after the 12th of August 
1935 undersub-Cl. (1) (5) of Ci. (d) such sales 
^ouidhave been held before a fully constituted 
Board came into existence for the particular area 
im which the debtor resided. This sub-clause 
should^ not be read as laying down a further 
limitation that the sales must have been held 
after the establishment of the Board under Sec. 3 
ID and before the appointment of its personnel 
S. 3 (2). All that is required is that 
of the sale, there was no fully consti- 
tuted^ Boardi functioning or capable of function- 
mfc irresEective of the date when the Board 
had been established by notification tinder S. 3 
(S«w<w d«d Latifur Rakman. JJ.) Rash- 
Nasayan Chaotra Basu. 

, ® * 87 -A (1) (b) (pi)^S ingle appUcathn by all 

iemrs rointly Uabli tor arrears of rerst--Sale held 
tfort Amendment Act of to roUif* 


BENGAL AGRICUL. DEBTORS' ACT, 1936. 

The Condition laitl down in C.'l. {h) (ff?) S. 37-A 
(1) of the Bengal -\gncultural Debturb’ Act i.s fulfiHyc] 
wheie the sale took i)Iai:e before the conuuenceincnt of 
the Amendment Act of 1940, and tiie debt wa>i one fur 
tirreaia tif lent in respect of which hcvciul persuns \\ere 
jointly liable. That the debtous have cumbiiu d togethei 
in one single application (.kiey nut make an> dilterence, 
and tliey are entitkni to relief niuiei S. 37-A ul thi‘ Act. 
{^Mukertea aud /iV/fx, JJ.) KaMKSWAR .dlKtUl v, 
Naran Chandra Duit. 49 C.W.N. 103. 

S. 37 A iZ)---*'ErJi'rtoin''—,if'plicodiof: under 

Penpal Money Lenders^ AC dt^miy'sed at in ompAcni — 
Substyueni iippli:ation filed under .S'. 37 . 4, Benj^id 
Ayriculiural Debtors* A' /, pendin c-'-Seeortd applicatt^t 
under PensoJ Money- Lender .P Ait — MainlMnnbility, 

The jiulgmeut-dehtor mau’e an apiihv-.itiun under the 
hengal Mone) -Lender. s’ Art, which vsas dismissed as 
incompetent as no proia;edingo weie pending vUieu it 
wa.s filed. Subsecjuently he filial an applic.ai<m for 
relief utrder S. 37 -A t>f tlte flengal Agticuliui.d Delitors' 
Act before the Debt Seiileimut Luaid. Wldlc this 
api)lication was pmiding, h.e hlu! .i snoud .»ppliv;;mon 
undci S. 36 of the Ilengal Muncy- Lindens' Act. 

i/efd, (/)that us the applicatinn umhi .S. 37-A of 
the Bengal AgiicuUural nclUots’ \c: had luen "enter* 
l.iined” by the Delrt Settlement Board. vSub S. (3) of 
the section oticralcd as a bar ti> tin* ''ecund apiiUcation 
uiukt the Bengal Moioa -L emleis’ Ait; (r;) th.U the 
tirst application under tin.' Bengal Money Lenders* Act 
having been thrtnvu out in itmifte, h;nl nut beert “enter- 
tained" by tire Lourl. {/ Unde t son, ,/.) SaUADES 
MONDOLm TaUAKLSWAK M<h\'DDL. 49 C.W.N. 498. 
— S. Zl-XiZ)—DinteUain'*^ 'McifHH^: of ^ ApplL 

cation under Ben ffal MoneyDcftden* A A liumiMcd on 
ground that no suit or proi ceding zvas pendtn if on or 
after \st January, 1939 — /f'UnUriaineP^fy Court, 
The expressitJH “entertain" in S. 37-.\ (3) uf the 
Bengal AgrieuUural Deblois’ Ati ineam* to “admit a 
thing for consideration", an*! whirr a .-uit or prtu'Msling 
is not thrown out/// limine but thf* Oiuit leteive’ it for 
Consideration and dispfisal acanding to law, it must Ire 
regarded lus entertaining the suit or pOM eeding, no 
matter whatever the ultimate decision tidghl la*. When 
, an application under S, 36 of the Bengal Mooey- 
i Lenders’ Act was dismissed by a tbiuii t»n the gumnd 
that no suit or proceeding in mnuRction wdih the debt 
I wa.s pending mi or after the Lvt J,iuuary. 19.119, thfi 
Mipplication siiould Int regarded as having Dan enter* 
tained by the (Mur I, and not thrown out in hrrrim, 

: 49 C.W.N. 49H cunsitlered. {Mukherfea md BUh, 
J/.) NAKut Chandra Gbusk v, Shyama I*aua 
Ghosk. 49 O.W.H. 409 A.I.E. 1945 Oil SSI. 

— S. 87*A. of^ 

Application under Bengal SUmy^lenderi* del dnmisud 
for default, then restored and again dismissed far nm^ 
j prosecution— If b^s appUeaHots under S. 

The Legislature In S 37*A (3) of the Bengal Agrlcul* 
tural Debtors' Act has delilrerately «««<! the word 
“entertained** and not “decided.** l‘o entertain U to 
admit to consideration, and it i» not neceisary that a 
matter should be heard and decided by a Civil Court under 
the Bengal Money-Lenders* Act, Wore it can operate as 
a bar to a proceeding under S. 37-A. An application 
under the Bengal Money-Lenders* Act which was once 
dismissed for default but was restored to file iind then 
after certain proceedings, wa» again dismissed for nm* 
prosecution must be deemed to have been “entertained'* 
by the Civil Court and would bar a sube^uent appUcac* 
tion under S 37-A of the Bengal Agrlculturtl Debtors' 
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Act. {^Mtikkerha and Ellis, JJ.) ChaRU BaL 
Das V. Am ULYA Kumar Bose. 49 C.W.N. 156. 

"' " -'-S. 37- A (3) — "Entertained — Meaning of — 
Application under 36 of Bengal Money Lenders^ Act 
dismissed on ground that loan was a commercial loan — 
Jf bars application tender S. 37- A, 

An application would be deemed to be “entertained” 
within the meaning of S. 37-A (3) of the Bengal Agri- 
cultural Debtors' Act if it is admitted to consideration 
and not throw'n out in limine, whatever the ultimate 
decision might be. Where, therefore, an application 
under S. 36 of the Bengal Money-Lenders' Act was 
dismissed on the ground that the loan was a commercial 
loan, S. 37-A (3) of the Bengal Agricultural Debtors’ 
Act would operate as a bar to a subsequent application 
under S. 37-A. (Muhher/ea and Ellis, J Jf) BOGRA 
Bank ltd., v. Ayanuddin khalifa. 49 C.W.N. 
168. 

— - -S. S7-A (3) — EnteriaintuV^' — Meaning of — Suit 

filed under S. 36, Bengal Money-Lenders^ Act withdrawn 
with liberty to bring fresh suit --If bars application 
under S, 37-A. 

S. 37-A (3) of the Bengal Agricultural Debtors* Act 
does not operate as a bar to the entertainment of an 
application under S. 37-A by the Board, when prior to 
that application the debtor had filed a suit in a Civil 
Court for relief under S. 36 of the Bengal Money- 
Lenders* Act, but withdrew it with liberty to bring a 
fresh suit, The suit cannot be said to have been 
“entertained” within the meaning of S. 37-A (3). The 
Legislature uses the word “entertained” and not decided. 
“To entertain” is to “admit a thing for consideration,*' 
and when a suit or proceeding is not thrown ont in 
limine, but the Court receives it for consideration and 
disposal according to law, it can certainly be regarded 
as entertaining a suit or proceeding, no matter whatever 
the ultimate decision might be, {^Mukherfea and Ellis, 
JJ.) Sashi Bhusan Basuri V. motibala Dassi. 
49 C.W.N. 164-A.I.R. 1946 Cal. 317. 

— S. 37' A (3) — ' Entertained'’' — Suit under Bengal 
Money-Lenders^ Act withdrawn on ground of satisfaction 
of debt — If bars application under S. 37-A. 

When a suit under the Bengal Money-Lenders* Act is 
withdrawn on the express statement of the mortgagor 
that the debt has been previously satisfied, the suit must 
be deemed to have been “entertained” within the mean- 
ing of S. 37-A (3^ of the Bengal Agricultural Debtors* 
Act, so as to bar a subsequent application under S. 37-A. 
(Mukherfea and Ellis, JJ.) LaLIT MOHAN MAjum- 
DAR V. RaGHUDAS. 49 C.W.N. 167. 

— — — S. 39 ---Transfer of case already dismissed 
by Board — Validity. 

The power of transfer under S. 39 of the 
Bengal Agricultural Debtors* Act must be con- 
fined to pending cases. An order of the appellate 
officer transferring a case which has already been 
dismissed by the Board is therefore, a nullity. 
{Henderson J.) Pkan Krishna Naskar v. 
Bhagawan Chandra, I.L.R. (1944) 1 Cal. 326 
=218 LC, 216=18 R.C 25^47 C.W.N. 797= 
A.I.R. 1945 Cal. 66, 

S, 4i0- A""— Contents of order — Indication of 

points for consideration, decision thereon and reasons. 

The District Judge or the Additional District Judge 
dealing with an application made under S. 40"A of the 
l^ngal Agricultural Debtors' Act should give indica- 
tions in his order to show that he applied his mind to 
the questions involved. At least, there must be some- 
OJDr-13 
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thing appearing in his order to indicate what was the 
point for consideration in the case, what was his deci- 
sion thereon and some reason, may be very brief, to 
support his conclusions. {Mitier and Latifur Rahman, 
JJ.) monmohan ROY V. Santilochan Roy. 49 
C.W. N. 288- A.I.R. 1946 Cal. 378. 

^9- A— Order of Appellate officer made with- 
out fu risd icti on — Re vi si on . 

Under S. 40-A of the Bengal As;ricultural Debtors* 
Act, the District Judge can revise an order of the 
Appellate Officer although made without jurisdiction. 
This section is not confined to orders made by the 
Appellate Officer on appeal. It applies to all orders 
made by him, be they right or w’rong, and within or 
without jurisdiction. {Mukherfea and Ellis, JJ.) 
mohesh Chandra v. Abdul Gafur. 49 C.W.N. 
319. 

-S. 40-A — Order of District Judge — Proper 

f0rm. 

Under S. 40-A of the Bengal Agricultural Deb- 
tors* Act, the District Judge is required *'to con- 
sider*’ such papers as may be forwarded to him 
by the Appellate officer. Such consideration ought 
clearly to be a real and effective judicial scrutiny 
of all the materials on the record. The order 
on the face of it must show that such considera- 
tion has taken place, and it should be recorded 
in such terms as to render a proper exercise of 
the revisional jurisdiction of the High Court 
possible. Biswas and Latifur Rahman, JJ.) 
MAHENDRA KuMAR De V. NIKUNJA BeHARI 

48 C.W.N. 841. 

S. 40-A — Order of District Judge— Revi* 

sion — C. P. Code, S. 115. 

An order made by the District Judge or 
Additional District Judge under S. 40-A Bengal 
Agricultural Debtors* Act, is open to revision by 
the High Court under S. 115, C. P. Code, as such 
Judge exercises his authority under the section 
as a Court and not as persona designata. 
{Mukherjea and Blank. JJ). Gobinda Chandra 
Saha v. KaShmaniDassya. I.L.R. (1943) 2 Cal. 
462=77 C.L.J. 474=207 I.C. 371=16 R.C. 56= 
47 C.W.N. 473=A.I.R. 1943 Cal. 470. 

S. 40-A — Orders of District Judge— Revi- 
sion — Civil Procedure Code, S. IIS. 

The District Judge exercising Jurisdiction 
under S. 40-A of the Bengal Agricultural Debtors* 
Act is not only a Court but a Court subordinate 
to the High Court within the meaning of S. IIS 
C.P. Code and consequently his orders arc reyls- 
able by the High Court. {Biswas and Latifur 
Rahman. Jj.) Bazler Rahman v. Amiraddin. 48 
C.W.N. 699=A.I.R. 1944 Cal. 401. 

S 40-A— Order of District Judge— Revision 

— Power of High Court — C. P. Code, S. 115. 

Under S. 40‘A of the Bengal Agriculrural 
Debtors* Act the powers of revision have been 
given to the Court of the District Judge and not 
to a persona desigttaiafJTht High Court has there*' 
fore power to interfere under S. 115, C. P, Code 
with an order passed by the District Judge under 
S. 40-A of the Bengal Agricultural Debtors* Act. 
{Henderson, J.) Harifada Datta v. Ram Sristi 
Kum:>u. I.L.R, (1942) 2 Cal. 478=207 I.C* 
615=16 R.C. 128=A.1.R. 1943 Cal. 250. 

S. AO- A— Order of Dt. Judge setting aside order 

*>f Board also if without furisdietlof$—/urisdittipn 
of Civil Court, 
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An order of a District Judge made under S. 40 A of 

the Bengal Agricaltut ill Deutiiis' Act selung airiue nut 
merely the order ot’ the A^jpcllate Ollicer but liiat uf ».ue 
Debt Settlement Board a-) although nut in eon- , 

formity with tiie pruviA^in^ of Sub S. (o) of that bee- ' 
tion, is not one nuvle without jut i^du'tion, and house a | 
Civil Court is not comp'dient to pronMunoe that order lo 
be a nullity on tint ground. ( l/.Yf://.v7Va A/Ao-, 

//.') MuHKSH CHANDRA ABDUL (rAFUR. 49 0. 

W.K. 319. 

S.44 — Board's ponder of rOuiczo-^Appcdl , 

preferred agamst its order, , 

The Board has no jurisdiction by reason oft 
R. 91- A to entertain an application for review of i 
its order when an appeal lias been preferred , 
against it. {Henderson.!.) IIakipada uA'rTA v. \ 
Ram Sristi Kaisrou. I.L.R (1942) 2 Cal. 478— , 
207 I.C. 615=16 R.C. 128=A.I.R. 1943 Cal.. 
250. ! 

— S. 45 — Personal knomUdge of members of 

Board — If can be acted on 
Although an ortler of a Debt Settlement Bjuard 
need not be founded on a strict compliance with 
the provisions of the Evidence Act and of the 
C. P. Code, it cannot be said that tlie Legislature 
intended that the members of a Board should he 
entitled to import their personal knowledge into 
a case. Assuming that they arc .so entitled, it i^ 
the duty of the Board to indicate tliat it ha-> 
done so and at the same time to indicate the 
nature of the extraneoius information so in- 
troduced. (Bisioas and Latifiir, JJ.) Ma.hkndra 
Khmar De V. Nikunja Bf.hari. 48 C.W.N. 841. 

Ss. 52 and 8, and 'R. H6— Application by 

Mortgagor before Board under S. 8 — Collector ; 
refusing sanction tinder R- 146^ Subsequent 
mortgage suit — Limitation-^Exclusion of period 
between dates of application and of Collector's 
order. 

If a mortgagor files an application under S. 8 
of the Bengal Agricultural Debtors’ Act for set- 
tlement of his debt which exceeds Rs. 5,000 but 
does not exceed Rs. 25,000 and the Collector re* 
fuses his sanction to the Board to deal with that 
application under R. 146 of the Rules framed 
under the Act, the application must be taken to 
be pending before the Board within the meaning 
of S. S2 of the Act for the peiiod of time in- 
tervening between the date of filing the applica- 
tion before the Board and the date of the Col- 
lector's order. Therefore the mortgagee is en- 1 
titled to add this period in computing the period I 
,of limitation for a subsequent mortgage suit.’ 
{Mitter and Biswas, JJ.) Khetai Molla v. 
Nityahanda Sarkar. LL.R. (1943) 1 Cal, 244 
=216 1.0. 229=17 R.C. 142=AJ.R. 1944 Cal. 
263. 

——8.62 — Applicatim under S.XllafB^T. Act 
to prevent sale In execution of rent decree — Rent decree, 
subject. matter of proceeding before Board — Right of 
appUcani to benefit of section — Both periods of exempt" 
tiont if can be added. 

An application under S. I7i Of the Bengal Tenancy 
Act to prevent a sale in execution of a rent decree is an 
application regarding a debt before the Debt Settlement 
^ard when the rent decree based upon that debt is the 
subject-matter of the proceeding before it, and the 
applicant can get the benefit of S. 52 of the Bengal 
Agricultural Debtors’ Act. If there ever is a case In 
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v\hirh tlie twopcsiuds provided foi in S. 52 of the 
.d D ibtor^’ Act ate separate, the party 
bevkinp, to avoid liiidtation would be tntitied to add 
tliJin {licndcr /.) FUKKtJAN AHMAD 

BHAR.vr I'HANDKA. 49 C.W.H. 310. 

S. 52— Civil suit on original consideration 

oj promissory note— Limitation Period during 
zohfch appli iition based on prom:sSi>ry note ivas 
penning bejore Duard ~-IJ Saved^ 

Under S. 52of t!ic Bengal Agncuitural Deb- 
tors’ Act, limitation is saved for a civil suit 
based on ori.iinai consideration of a debt for 
which tlicrc is a piMinissory note for the period 
during which an application based on the promis- 
sory note w IS ending before a Board. {I lender-^ 
son,].) Ch v Waa Kai.a .Mkah. 79 C. 

L.J. 112- -2u^ I.C.S94™47 C.W.N. 893=A.I.R. 
1943 Cal. 633. 

S. 52 — Inicrpreiation — Period between 

dismissal of application by Board and nvieiv ap-- 
plu'aLion— Period between dismissal of revictv 
\ applicaiion and filing oj appeal therefrom — If 
I may be excluded. 

S, 52 of the Bengal Agricultural Debtors’ Act 
siiould be strictly coiLstrued, Tiic words _ “the 
time during which .such proceedings continued” 
in that section mean any period during which 
.something ill Connection Nvith the proceedings 
was going on. ft does not include a period 
during which nothing was pending on the file at 
all. Tin reforCj the period between the dismis- 
sal of the application by tlie Board and the filing 
of an apiilication for reviewh an<l the period 
between the dismissal of the review application 
and the filing of an appeal there-from cannot be 
excluded under the section. {Henderson, J.) 
Broboph Chandra Halbak v. Bani Char an 
ivuNUH. 200 I.C. 797=15 R.C, 106=74 C.LJ. 
545=46 C.W.N. 211=A.I.R. 1942 Cal. 289. 

S. 52 — Scope— If provides for two indepen* 

dent periods of exemption. 

S. 62 of tlie Bengal Agricultural Debtors’ Act 
provides for two diuerent and independent 
periods and the litigant is entitled to claim 
exemption of both of them if the conditions laid 
down in the section are fulfilled. He is in the 
first place entitled to deduct the period during 
which a proceeding in respect of the .same debt 
was pending before the Debt Settlement Board, 
irrespective of the fact as to whether he was or 
was not debarred by the provisions of this Act 
from filing a suit or making any application in 
i respect of the sum in the Civil Court The pro* 
vision made in the latter part of the section is an 
additional provision which is not in any way de* 
pendent upon what is stated in the earlier part 
of the section. (Mukherjea and Bimk, JJ.) 
SuBODH Chandra Maity BiDati Bhdsah Das. 
47 C.W.N. 543. 

S. 62 — Time during which review applica*^ 

lion was pending before Board— /f must be ex* 

I eluded. 

I The time during which a review application 
; was pending before the Board must be excluded 
i under S, 62 of the Bengal Agricultural Debtors’ 

! Act in computing the period of limitation for a 
I suit. {Henderson, X) Nirmal Chandra v. 
' Naresh Chandra. 48 C*W.R 846, 
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R. 22— Transfer of application to ordinary 

Board having no territorial jurisdiction — Effect, 

R. 22 of the Rules framed under the Bengal 
Agricultural Uebtors' Act requires that the 
transfer should be made to an ordinary Board 
having juri.sdiction in the area in which the 
debtor is ordinarily resident. But where an ap- 
plication properly presented to a Special Board 
is transferred to an ordinary Board having no 
territorial jurisdiction, the application is not 
liable to de dismissed as incompetent. Only the 
proceedings before the^ ordinary Board must 
be held to be without jurisdiction. {Biswas and 
Latifur Rahman, JJ .) Bazler Rahman v. Amir- 
addin. 48 C.W.N. 699=A.I.R. 1944 Cal. 401. 

BENGAL ALLUVION AND DILUVION 
ACT (IX OB 1847). S. 6 — Chars formed out of 
river bed since decennial setilement-^Liability to 
assessment. 

Chars formed out of the bed of navigable or 
non-navigable rivers since the decennial settle- 
ment are prima facie liable to be assessed to 
revenue. _ The river bed may be the property of 
the Zamindar. To negative the claim of the 
Crown the zamindar must prove that (1) the 
lands were actually in existence at the time of the 
decennial settlement and (2) specifically included 
in the estate as settled. For the purpose of the 
first element the bed of a flowing river, navigable 
or non-navigable, passing through a permanently 
settled estate cannot be regarded as waste land 
covered with water and placed in the same cate- 
gory as waste lands covered with jungly weeds. 
For the purpose of the second element the fact 
that the river bed from which the char had been 
thrown up was at the date of the decennial settle- 
ment the property of the zamindar or that that 
settlement was imposed upon the zamindari as a 
whole is not sufficient. (Mitter and Khundkar^ 
JJ.) Secretary of State v. Midnapore Zamin- 
DARY Co., Ltd. 197 LC. 5=14 R.C. 306«46 C.W. 
N. 2X8=A.I,R. 1941 Cal 520. 

BENGAL ALLUVION AND DILUVION 
regulation (XI OF 1825), S. 4-Right 
under — Absence of offer by patnidar to pay addi- 
tional rent for increment to tenure— Does not 
take away the right conferred by S. 4 of the 
Regulation, Midnapore Zemindary Co., Ltd, v. 
BijroY Singh Dudhuria. [see Q.D. 1936— •'40 Vol 
I, Cal. 3233], 193 I.C. 578=13 R.C. 420=A.I.R. 
1941 Cal. 1. 

4 (3) para. 2 — Right to island chars— If 

can he claimed by subordinate tenant. 

Under S. 4 (3), para. 2 of Regulation 11 of 
1825, a Char thrown up on the bed of a large and 
navigable river the channel between which and the 
main land is fordable at any season of the year 
can be claimed as an accretion to his tenure by a 
subordinate tenant who holds the adjoining estate 
or tenure under some zamindar or other superior 
landholder. (Mukherjea and Sent JJ*) Monohar 
Kaibarta V. Jagadish Chandra, 202 I.C. 398 
=15 R.C, 330=46 C.W.N, 298=AJ.R. 1942 
Cal. 357. 

S. 4 (3) — Fordabiliiy of channel— Elements 

necessary. 

Under S. 4 (3) it is enough if the channel is 
fordable at any season of the year and the word 
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“year’^ refers to the year in which the formation 
of the island took place. A channel must be 
regarded as fordable if it could be crossed on 
foot during the dry season of the very year in 
which the char was formed. {Mukherjea and 
Sen, JJ.) JVIanohar Kaibarta v, Jagadish 
Chandra. 202 I.C. 398=15 R.C. 330=46 C.W. 
N. 298=A.I.R. 1942 Cal 357. 

S. 4 (3) — Title to island arising in tidal 

waters — English and Indian Law. 

Under the English law an island rising up in 
a tidal and navigable river Prima facie belongs to 
the Crown. A subject may acquire title to the 
island arising in tidal waters where the bed and 
the soil of the tidal river were in the subject 
before the island arose. Thus under the Law of 
England the title to such an island is regarded as 
an incident of the ownership of the bed. The 
Indian law follows the same principle subject to 
the doctrine of fordable channel which is peculiar 
to it. {Mukherjea and Sen, JJ.) Manohar 
Kaibarta v. Jagadish Chandra. 202 I.C, 398 
=15 R.C. 330=46 C.W.N. 298=A.I.R. 1942 Cal 
357. 

S. 4 (3)— Tdzu path between holding and 

channel— Holding i if contiguous to island char. 

There was a tow path between the channel and 
the plaintiff's holding. It was neither a regular 
nor a public pathway. It may be that it was a 
part of the plaintiff's raiyati land and was used 
by boatmen during rainy season for the purpose 
of towing boats, 

Heldf that the plaintiff's holding was contiguous 
to the island char. {Mukherjea and Sen^ JJ.) 
Manohar Kaibarta v, Jagadish Chandra. 202 
I.C. 398=15 R.C. 330=46 C.W.N. 298=A.I.R. 
1942 Cal 357. 

BENGAL BOARD OF REVENUE ACT 
Ci9p), S. 6— Order of Board— Jurisdiction of 
Civil Court. 

The Jurisdiction of the Civil Court to declare 
an order of the Board of Revenue ultra vires 
where it acts without jurisdiction, is not exclud- 
ed by S. 6 of the Bengal Board of Revenue Act, 
{Raw and Biswas, JJ,) Mahomed Mantural 
Haquk V. Bissesswar Banerjee. 47 C.W.N. 
408=77 C.L.J. 32=210 I.C. 479=16 R,C. 437= 
A.I.R. 1943 Cal 361. 

BENGAL CESS AOX (IX OT 1880), S. G-M- 

cidenci of cess — Annual net profits 

The words ‘^annual net profits*' in S, 6 of the Cess 
Act have reference to the property and not to the indi- 
vidual Cess is assessed on the basis of the annual 
net profits ; but it is paid in respect of the property 
and not in respect of any part of the profits, {Manohar 
Loll and Das, JJ,) KamaKSHYA NaRAIN SiNOH». 
ArjuN, 24 Rat 661, 

(as amended by Btbar Act U of 1936), B. 6 

—Scope and effect of — Levy of cess from owner md 
occupier in part— If illegal — Effect of amendment of 
1936. 

According to the scheme of the old Cess Act (Bengal 
Act, IX of 1880), as it stood before its {unendmmt of 
Bihar Act II of 1936, the only petrson who can be asses- 
sed to pay cess with rei^rd to the i»ofit» of a coaf tniw 
Is the occupier, the persop who Js Inject 
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the mine and works there and in case the oc:upier is 
different from the owner, the latter cannot be assessed 
in law upon the royalties which he receives from the 
occupier. If, however, in practice and for the sake of 
convenience, the Collector realises from the owner cess 
proportionate in amount to the royalties received by him, 
and from the lessees cess proportionate to the balance of 
the net profits left in their hands, the procedure is 
erroneous and irregular, but not illegal. The Collector 
levies in effect only what he is entitled to levy in law 
though the mode of recovery is irregular. The amend- 
ment of the Act in 1936, has not made any difference. 
{Mamhar hall and Das^ //.) KamAKSHYA NaraiN 
Singh v. arjun. 24 Pat. 651. 

"S. 13 — Scope — Prices oj year in which return 

was made — If io he considered — Fall in prices — 
Remedy, 

There is nothing in the Cess Act or Rules which lays 
down the prices of any particular year, the year 
for which the return w'as filed should be considered. If 
a drop In prices occurs, there is a remedy open by way 
of an application under S. 13 of the Act. (^Swanzy.) 
Harihargir V. Province of Bihar. 11 B.R. 273. 

“S. 20 — Construction and scopt — Bar under 

applies to period before filing of cess return. 
On a consideration of the provisions of the 
Bengal Cess Act, it is clear that the statute aims 
at the obtaining by the Board of Revenue of 
dorrect particulars of the income from the lands 
for the cess year, and has nothing to do with the 
income which was being received for such lands 
before the valuation or re-valuation as the case 
may be. The statute has not taken away the right 
to recover rent or arrears of rent for the period 
before the return was filed. The landlord cannot 
be prevented irom recovering the rent for the 
period covered by the old cess ‘return at a rate 
higher than that mentioned in the new cess return. 
The penalty for not making a return or not giving 
a correct return can only apply to the recovery of 
rent for the period after the return is filed. The 
bar imposed by S. 20 of the Bengal Cess Act will 
not therefore prevent a landlord from realising 
rent at a higher rate than that mentioned in the 
cess return for the period before the cess return 
was filed. {Harries, C,L and Manohar Lall, /.) 
Sawcanta Radha Prasanna Das v. Bakenura 
Krishna Das. 20 Pat. 527=198 I.C. 122=14 
K.P. 383=8 B.R. 331=A.I.R. 1941 Pat, 617. 

S. 41— Liability for cess— If arises by reason of 
Interest in immovable property— Nature and incidents 
of tax. SeeC. P. COBK, S. 102. A.IJl.1946 Pat. 
417 , 


, BENGAL CESS ACT (I X OF 1880). 

! fore entitled to recover the entire amount of cess 
j decreed and there is no warrant for holding that 
'■ cess must be charged under S. 41 of the Bengal 
' Cess Act only on the amount of rent as reduced 
under S. 15 of Act IX of 1^38. {Harries, CJ, 
: and Fad Alt, J.) Indeui'Ko Sahai -.7. Ram KANin- 
! JOY Prasad Singh. 21 Pat. 628=203 I.C. 418= 

1 9B.R.80=15R.P. 172=24 P.L.T. 46=A.I.R. 

: 1942 Pat 470. 


-S. 4:1(1)-— Applicali/iiy — r.itni lease eArsuteJ in 
1871 — Underialiins^ io hear pay of mail runners, postal 
muharrir, postal cess and tax now fixed and h will 
he fixed in future — Liability for cess— Benefit of S, 4l 
(1 ) — Jf available, 

A lease of the year l87l provided, inter ahas 
*‘The pay of the mail runners, atul of postal muliarrit 
and postal cess aud tax, etc., which has lieen ni»w fixed 
in the Collectorate and will be fixed in futuie will be 
realised from us the patnidars aiul <tui repiesentatives in 
proportion to the fixed himu besides the lasuxi uf the 
saui mahal. In case of non-payment it will be set nff 
against our chalani money. If any pica or objection be 
put forward it will be void aud illegal."’ Subs«-i|Utntiy 
the Bengal Cess Act (IX of iSvSO) was pa^'sed ; the 
lessor had to pay cess in respect of three (pnitter.s 
(F. 1341-1346) and he claimed reimbursement fima 
the lessees patnidars in respect of the amounts hi‘ paiil 
as cess, contending that the patnidars were liable utultir 
the covenant in the lease, for the entire amount of cess 
payable annually fur the patni tenure, while 
diirs claimed the benefit of deduction of half the rate of 
cess as provided in S, 41 C2) of the Bengal Cess Ad, 

Held, (1) that the terms of the covenant should be 
interpreted on two well-esiabliHhed principles, r/*., («} 
that the contract under which exemption was cUrimed 
must be strictly construed against the dainnint and It 
must appear from it.s terms, beyond the jHissUnlity of 
any dispute, that the parties intended to vary the 
liability imposed by the statute and (b) that the 
construction to tie placed ought to such asi to 
render it reasonable rather than unreasonable umi as 
would make it just to both parties rather than uiijuM to 
one of them; (2) that there being no expro.s term in 
the contract varying the liability as imiRwitrd by the Cmh 
Act, it was unreasonable to saddle the with 

the entire cess of the patni tenure contrary to the provi- 
sions of S. 41(2) of the Act; (3) that on a pro|x;r 
interpretation of the terms of the covenant, the patm^ 
dars had in no way contracted themsieives out of the 
benefits of S, 41 (2) of the Act; (4) that the resptmtknts 
were therefore liable to pay only the cess calculated on 
the basis of the annual valuation of tenure less 

a deduction at one-half of the rate for every rupee of 
the rent payable for the tenure; (5) that the kajte having 
been created prior to the enactment of tht Cm$ Act when 
the parties to the lease could have no Idea aw to the 
nature of their rights and obligations in regard to future 
impositions, assessments or tax that might be levied 
from time to time by Government^ and there being no 
express words in the covenant to that effect, there mm 
nothing to justify the exemption of the holder of the 
estate from payment of his quota of the cess according 
to the provisions in S, 41 (1) of the Cess Act. {Sialh 
Habundra, 24 Fal. 

488«1945 T,W.N. 426« AXB. 1948 Ipgt, 447. 


41^Rent payahle-^Dtcree for rent and 

cPss at specified rate-^Subsequent reduction of 
rent m rent reduction proceedings — Effect on cess 
decreed— Decree for cess— If affected. 

There is nothing in Bihar Act IX of 1938 to 
suggest that after a de<;ree has been passed, the 
aecrec*holder cannot recover the entire amotint 
of the cess which has been decreed. Where a 
landlord has already obtained a decree for arrears 
of rent and for cess at a specified rate, and rent 
IS subsequently reduced in rent reduction proceed- 
ings under S. 15 of Bihar Act IX of 1938, the 
decree for cess is not affected by the rent reduc- 
tion proceedings, the cess being recoverable over 
and abpve thfi rent. The decrpe-hplder isthere- 


— — S. 41-"Coijfmrf between parties Varying 
ItabiUiy imposed by statute. 

It is open to the parties to enter into a contract 
at variance with the provisions of the cess ActlJ 
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BENGAL CESS ACT (IX OF 1880). 

in other words, the liability to pay cess can be 


BENGAL CESS ACT (IX OF 1880). 

——— S. 64 A — AppUcahihty — Double the amount 


contracted out. It must appear from the terms of cess with interest under S. to recover 

of the contract beyond the possibility of any —Limitation. 


dispute, that the parties intended to vary the 
liability as imposed by the Statute. Where a 
lease in favour of the tenant was to the effect 
that the zamindars (lessors) with pay revenue 
and cesses etc. and that the mokaridars have 


Ch.^ IV of the Bengal Cess Act is a self- 
contained Chapter dealing with the rights and 
obligations of the parties in respect of a rent- 
free tenure or holding. The Legislature intend- 


anu t;trs^cb cic. anu iziat uic inoKariuars nave -ii 1 ; 

nothing to do with the pnj.nent thereof and if Sd 


any new cesses are imposed, the Zamindars will 
pay the same. 


holdings should be recoverable under S. 64-A 
of the Act and that the 4 years' period of limita- 
tion would apply. Any sura which is recover- 


Held, that those words merely reiterated the able is a sum due from the person from whom 


legal po.<^ition that the primary responsibility for 
the payment of Government revenue and cesses 


it is sought to be recovered. S, 64-A would 
therefore apply to a sum to recover double the 


which were payable under the ccss Act by the amount of cess with interest under S. 58. 


zaraindar rested on the zamindar, that is, the 
lessor, and that it had been agreed by the parties 
that it was not one of the terms of the lease that 
the responsibility of the lessor should be trans- 
ferred to the shoulders of the lessee, and that 
those words did not have the effect of doing 
away with the statutory liability of the lessees 
to pay their'portion of the cesse.s, that is to say, 
cesses levied on the annual income of their tenure 
minus the landlord’s portion. {Fael AH, CJ. and 
Sinha, J.) Balwant I^ao Naik v. Eiswanath 
Missir. A.I.R. 1945 Pat. 417. 

S. ^9— Certificate officer— Powers of— 

Power to add or implicate parties exempted by 
Cess Deputy Collector. 

Proceedings under S. 49 of the Bengal Cess 


fact that the holder of the estate has an option 
in the matter does^ not affect that question. 
(Harries CJ. Faat Ali and DhavU, //.) Kamesh- 
WAR SiNCH Bahadur v. Sri Mahadeojee Deola 
Asthan Temvle. 21 Pat. 634=201 1.C. 582=15 
R.P. 59=8 B.R. 802=23 P.L.T. 582=A.I.R. 
1942 Pat. 329 (F.B.). 

S. 64~A-^Scopc and effect of. 

The effect of the introduction of S. 64-A into 
the Bengal Cess Act is that all claims under Ch. 
IV of the Act nc)w fall under S. 64-A and not 
under S. 47 which originally covered claims to 
all sums payable under the Act. (Harries^ C. J., 
FasalAliand Dhavle,JJ.) Kameshwar Singh 
Bahadur v. Sri Mahadeojee Deola Asthan 


Ac! aSenbv thrCoirec^ Cesl beoutv Temple. 21 Pat. 634=201 1.C. 582=15 R.P. 59= 

S BJR.. 802=23 P.L.T. 582=A.LR. 1942 Pat. 32: 


Collector and may be said to originate the certi- 
ficate proceedings. It is not open to the certi- 
ficate officer to amend the certificate so as to 


S. 99 — Attachment under — Suit by 


implicate or add parties against whom the ^ Col- prieior for rent— If harred-^Procedure. 


lector or Cess Deputy Collector did not issue a attachment of the estate by the Collector 

requisition. The certificate omcer s pow-er to under S. 9 9 of the Cess Act does not bar the 
amend a certificap does not extend to including gjing of a suit for rent by the proprietor against 
as certificate debtors persons whom the r^ the tenant. But the Court is not competent to 
mg ohicer (Collector or Deputy Couector) proceed with the suit and pass a decree so long 
has once exempted under S. 49, the attachment is not removed. The neces- 

Guneshwar Jha V. Jaimohan. 8 B.R, 777. consequence is that the hearing of the suit 

S. SS—Stm recoverable under— If *'sim must have to remain stayed during this period. 

■Double the cess on holding payable on This procedure would on the one hand, enable 


default— If liquidated debt and sum due. 


the Court to pass a proper decree after giving 


Sums recoverable under S. 58 of the Bengal due credit to the tenant for any amount that he 
Cess Act are sums due to the landlord. If a might have had to pay to the Collector during 
person is liable to pay a sum, such a sum is due this period and on the other hand it will avoid 
from him. When the holder of an estate can the consequence which must necessarily arise if 
recover double the cess from a tenure-holder a simultaneous legal proceeding can be instituted 
who is in default, then when such a default by the Collector against the same tenent for re- 
occurs the tenuie-holdcr is liable to pay double ! covery of the sarne arrears of rent. (Nastm AH 
the cess, and that is a sum clue from him to the I and Miikher^ea, //.) Manindra Chandra Roy v, 
landlord. Double the cess on a holding is i Go^ Ballav Sen. 195 I.C. 69l~-14 R.C. 123= 
certainly a liquidated debt and is a sum due. | 4-5 C.W.N. 44— A.I.R. 1941 Cal. 353- 

(Harries, CJ., FaA Ali and Dhavlit JL) ; 3 g jqq ^nd 105 (h)— Collector performing 

Kameshwar Singe Bahadur z/- M aii A mom \ und^^ crown. 

Deola Asthan Temple. 21 Pat. 634=201 DC. j i. j • 7 » *11 

582=15 R.P. 59=8 B.R. 802=23 P.L.T. 582=A. the present administration at least all 

I R 1942 Pat 329 (F.B ) senior officers of Government are officers of 

* ' A * >4 the Crown’ as that expression is understood in 

S. 64*A—Appltcabmty, this country. When the Collector performs the 


S, 64-A of the Bengal Cess Act applies to duties cast upon him by the cess Act be performs 
proceedings before a decree and not to pro- them as Collector that is as an officer of the 
ceedings afterwards- (Harries, CJ.. Fust Ali Crown and not as an agent of the local authorities 
and Dhavle, JJf) Kameshwar Singh Bahadur (Harries. CJ. Fasl Alt and Manohar talHJJ.) 


z;. Sri Mahabrojee Deola Asthan Temple- 
Pat. 634=201 I.C. 582=15 R.P. 59=8 B.R. 


21 1 Jkalak Prasad Singh v. Province of Biear. 20 
802 Pat. 573=194 I.C. 6^3=14 R-P, 17=7 


23 PX.T. 582=AJ,R. 1942 Pat. 329 (F.B.) ^ 1941 1.T.B. $86=4 
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BEN. CO-OPTIVK. SOCIETIES ACT (1940) , 

L.T. 863=1941 P.W.N. 689 (S.B.)=AJ.R. 1941 ! 
Pat 306. 

S. 105-B — Scope of inquiry- Consideration ' 

of rates of previous valuation—lf sufficient com- : 
pHance with rules. ^ ' 

Where in an application under S. lOS-B of the ' 
Bengal Cess Act, the Road Cess Officer considers 
the rates of the previous revaluation, which are : 
found suitable, it cannot be said that he is wrong, 
he must in such a case be held to have sufficiently 
complied with the rules. Harihar- l 

GiR V . Province of Bihar. 11 B.R 273. i 

BENGAl. CO-OPERATIVE SOCIETIES ACT 
(XXI or 1940), S. 4 — Registration of Society cafi- | 
celled and liquidator appointed under Act 11 of 1912 | 
— Procedure to be followed by Liquidator after Bengal ; 
Act coming- into force. \ 

Where after the registration of a society is cancelled 
and a liquidator is appointed under the Co-operative 
Societies Act (It of 1912), the Bengal Co-operative 
Societies Act (XXI of 1940) comes into force, the proce- 
dure to be followed by the liquidator thereafter is the 
old procedure and not that laid down in the new Act. 
(Henderson, /.) MAIILAL MaJUMDAR v. MaJIBAR 
RAHMAN, 49 O.W.N. 626. 

' — S. 4 (2) — Award under former Act—Enfo*-ce- 


BENGAL COURT OF WARDS ACT (1879). 

set out in the Bengal Cotton Cloth and Yarn Control 
Order. 

Per Gentle^ J. — As.suniing that the tieale: wtl! he 
depiived by his property by virtue i»f the direUiim, that 
will be done with authority of law, and eon''rque!U}y, 
there will Ire no irifr ingernent of S. 299(l)ufthe 
Government of Iiulia Act. The (lir<.cti<)n t lat 
will be made subsequent to tlie goovls laniqg iranrUdto 
the handling agent, doc' not violate the pTov5H()ns td *he 
Saleed Goods .^\ct. (/)erb}s/iiee, and Cent/-, /.) 
KhETSiDAS GiKDH.ARiLaL, /n i/iC maffer .‘f 49 0. 

W N. 596. 

BENGAL COURT OF WARDS ACT 
(IX OF 1879), S. 10-C— ‘‘Oh/ 

Meanmg of— If includes llujh Court. 

The word.s “Civil ('ourt" in S. lO-C' ^<»f the 
Bengal Court of Wlirds Act mean the Cot)rt of 
the District fudge, the Court of the .Addititmal 
Judge, the Court of the Subordinate judpe and 
the Court of the M tinsif. They do ju>t iuelude 
the High Court. (Derbyshire, C.J,, Panchridqc 
and Nasim AH, JJ.) Rai Ax.vnj Nath lh>SK v. 
Shis (Thandra namjy. 3 96 T.C. 322=14 R.C, 
221=73 C.L.J. 277=45 C.W.N. 617:.:AJ.R. 
1941 Cal. 529 (S.B.). 

S Date of assumption of eftarge of property ** — 

Interpretation, 


ment”^ Procedure, 

Under S. 4(2) of the Co-operative Societies Act, 1940 
an award made under the former Act which has been 
repealed is deemed to have been made under the new 
Act. As a result the procedure laid down in this Act for 
the enforcement of awards will have to be followed. 
(Henderson, J,) DACCA CO-OPERATIVE TOWN BANK, 
Ltd.®'. JnanaDa SundaRI Debya, 49 O.W.N. 475. 

'■■Sell. HI— '^'Civil Court* — Small Causes Court, 
if Civil Court, 

A Small Causes Court is not a Civil Court wit hin the 
meaning of Sch. Ill of the Co operative Societies Act, 
1940, as it is not one of the classes of Civil Courts re* 
ferred to in S. 4 of Act XII of 1887. (Henderson, J ) 
Dacca Co-operative town bank, ltd. Jnanada 
SUNDARI Debya. 49 O.W N, 476. 

BENGAL COTTON CLOTH AND YABN CON- 
TROL OEBER Validity- Defence of 

India Rules, p. 81. 

The Bengal Cotton Cloth and Yarn Control Order, 
made by the Bengal Government on October 19th 
1943, comes within the terms and powers of R. 81 (2) 
(a) and (^) of the Defence of India Rules and is valid. 
(Derbyshire, C,J, and Gentle, /.) KHETSIDAS GIR- 
DHaRILAU In the matter of* 49 O.W.N. 695. 

B* 1-r-Direction issued by Additional Textile 

Controller to dealer to sell mitre stock to specified per- 
son at specified rate—V'alidity—*Gozternfnent of India 
Act, S. 299 (1). 

By S. 7 (1) of the Bengal Cotton Cloth and Yarn 
Control Order as amended on April 2nd, 1945, the Pro- 
vincial Textile Controller can prescribe maximum prices 
for the sale of cloth. On the same date the Government 
of Bengal gave the Additional Controller the same 
powers as the Controller. A direction issued by the 
latter officer to a licenced dealer to band over his entire 
stock to one of the h,andling agents mentioned therein 
arid prescribing the rates at which be was to be pah < 
after ^Ch handing over, is clearly within the powers 
given in R. 81 (2) (a) and (B) Defence of India Rules and 
is in accordance with condition 5 qf the license which is 


The words “the date of the as.sumption of charge of 
the property^Mn S. lO-C of the Court of Act 

refer to the elite when the Court of WardN taiu'h actual 
posse'^sion of the property and not to the date of the 
original declaration of the wart! as a tiistjualifK d pro* 
prietor. The w’ords “the property” in ihv sectiori must 
be taken to mean the particular property taken itvci by 
the Court of Wards at the particular date when it takes 
passesfiion. If, therefore, the Court of Wards takes 
possession of different properties on different da the 
date of the assumption of charge of such properties Is 
the particular date on which they were taken 'u . 

(Ormond,/,) SnSHiLA UKVI V , NAWAB2At»A 
Banu Khan. 49 O.W.N. 120. 


S. 10 (c)— .S'u/e breach of section— h 

void, mi voidable, 

A sale held in contravention of .S. 10 (c) (tf the 
Court of Ward.s Act, a.s amended in 1930. ii, void 
and not merely voidable. (Ran, /.) Manumohini. 
Chaudhurani p, Nn yananpa Saha. 47 C W.N. 
799=77 C.L J. 277=210 LC. 150=16 R.C. 402= 
A.I R. 1943Cal. 609. 


S. 10 (c)—IVofds *for seven years there* 

after** -^Inierpretatiottp 

In S. in (c) -of the Ourt of Wards Act, the 
words ‘‘for seven years thereafter “ are not at- 
tracted to decrees which do not carry any 
Apparently, the Ligislature thought that in ca,«es 
of decrees carrying interest, il interest he paid 
regularly, no injustice will be done to the decree- 
holder if the levy of the execution be postponed 
for seven years more. (Nasim AH and Pal. JJ.) 
Manager, Kasimb^as Raj Wards Estaie 
Rakhal Das. I L.R. (1942)2 Cal 241=46 C. 

395=15 R C. 613=A.I.R. 

1943 Cal, 99. 

- — -S. l0*C^Words **for seven years there* 
ajtef — Interpretation, 

_The words ‘Tor seven years thereafter*' in S. 10 
C of the Court of Wards Act, mean for seven 
years aftqr the expirj of four years from the 
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date on wliich the Court of Wards assumed 
charge of the property. (Srn, /.)1T, V. Low & 
CO.^LtDZ?. PRA^fATHA N.ATH. T.L R. (1942) 2 
Cal. 295^46 O.W N. 662=205 I.C. 399=15 R C 
612=AJ.R. 1943 Cal 100. 

^S. 10 (c) (1 ) — Ward payimi during fifth 

year interest for that year alone — If entitled to 
exemption. 

Under S. 10 (c) (1) of the Court of Wards Act. 
•‘the interest due iinder such decree nr order” 
which has to be “paid in full every 3 car during the 
said seven years” i.s interest for each of tho^c 
seven years. ^ Therefore, a ward is C'-.dtled to the 
benefit of this sub section if during the fifth year 
he pays the interest for that year alone. (Das 
/.) IT. V. ’Low <?v Co., Ltd. v. Pramatii.a Natti 
Malia. [Reversed on appeal] 47 C.W.N. 273. 

S. 10 (c) (1) — JDard paying during fifth 

year interest due for that year alone— If enlitlcd 
to exemption. 

In order to be entitled to exemption from exe- 
cution of a decree for seven years after the ex- 
piry of four years referred to in S. 10 (c) (1) of 
the Court of Wards Act, the ward must pay at the 
end of the fifth year not merely the interest due 
for that year but also the entire interest due for 
the previous four years. 47 C.VV.N. 273, reversed. 
(Derhyshirei C.L and Lodged.) H, V. Low & 
Co., Ltd. v . Kumar Pashupati Nath. I.L.R 
(1944) 1 Cal 1=47 C.W.N. 896. 

S. 18 — Scope — Non-compliance — Effect- 

Ward — If hound by acts or omissions of Court of 
Wards. \ 

A ward of Court is not bound by the acts of | 


entitle the ward himself, if not disqualified, to 
move the Court. (Derbyshire. C..h and Lodge, /.) 
Hhabani Churn Law v. Tulsi Chandra. I.L. 
R (1944) I Cal 623=48 C.W.N. 183=A.I.R, 
1945 Cal 183. 

S. 59-A— Manager of Estate under Court 

of Wards— Public servant. Angelo v. Kandan 
Man j HI. [see Q.D. 1936 MO Vol I Col 318] 21 
Pat L.T. 1085. 

‘S. 60-A — Applicability after relinquish- 
mnii of estate by Court of ll'ards. 

S. 60 ^ of the Bengal Court of Wards Act 
providt^s that no prop-->riy which is or has been 
under the charge of the C^hirt of wards shall be 
liable to be taken in execution without leave of 
the Court. The section appHe.s to execution of a 
I decree even after the court of waids has released 
I ilie estate of the j iidcment debtors. (Harries, CJ, 

I and Manohar Lall, J.) Lachmt Narayan v. 

: Mahomed Miaioi. 20 Pat 223=192 T-C 387= 
i 13 R.P. 455=7 B.R. 385=21 Pat L.T. 947=A.I, 
R. 1941 Pat. 70. 

I S, 60-A— “/// any time'" — Meaning of— If 

j confined to period of ward's lifetime. 

I Though the prohibition in .S. 60A of the Bengal 
I (Tourt of Wards Act is one limited to a compare- 
tivily short space of time the wards “at any time'^ 
cannot mean at any time during within the wards 
lifetime. The prohibition against execution in the 
section can apply to execution even after the 
wards death. (Harries C.J. andManohar tall, J.) 
Lachmi Narayan t'. ATahomed Mehdi. 20 Pat. 
223=192 I.C. 387=13 R.P. 455=7 B.R. 385= 
21 Pat.L.T. 947=A.I.R. 1941 Pat. 70. 


the Court of Wards unless the provisions of S. 18 
of the Court of Wards Act are fully complied 
with. Where therefore, the manager of the 
Court of Ward.s omits to make any demand on 
the lessee of coal mine belonging to the wards 
for cesSes payable by the lessee ^ without at all j 
considering the question of the liability of the! 
leSvSee, it cannot be said that S. 18 of the Court of : 
Wards Act has been complied with. The ward 1 
therefore is not bound by the omission on the! 
part of the Court of Wards to realise cess and can i 
claim the same from the lessee after he come.s j 
into possession of his estate. The lessee cannot j 
plead that he has got a discharge from the Court i 
of Wards. (Manohar Lall and Das,JJ.) Kam- i 
akshya Narain Singh v. .^WjuN. 24 Pat. 551. i 

y-S. ZS— Right of ^ Court of lizards against 

creditors — Property in charge of Receiver— 1 
Power of Court of Wards to apply for his dis- 


c>, bU-A — Scopt' aud operation — tiis property*^ 

— of. 

The bar imposed in S. CO-A of the Court of Wards 
Act against execution in the circumstanres mentioned in 
that Si ction operates “at any time’* but of course it 
operates only in respect of the execution of a decree 
made under circumstances mentioned in the sec- 
tion, not nect‘!<sarily in respect of all decrees. The words 
“iu.s property” in the section do not mean any of his 
propiTty. (Ormond, /.) .SuSHlLA DEVI v, NaWaB- 
ZADA Pari Banu khan. 49 O.W.N. 120. 

— — ^Ss. 69 and 70 — Rule 115 — Is xnira vires 
Angelo 7L Kandan Manthi. {see QX > A 9 Z ^- A (\ 
Vol L Col 318] 21 Pat.L.T. 1085. 

BENGAL ESTATES PARTITION ACT, 
(V OF \Z91)— Existence of separate khewat— // 
proof of formal partition barring partition Under 
Act- 


charge. 

The Court of Wards has only the same rghts as : 
against creditors of the ward which the ward him- 1 
self, if no*, disqualified, would have, except in S‘> | 
far as it is so provided in express terms hi the i 
Court of Wards Act 35 of the Act does not , 
give the Court of Wards any better right to ^ 
obtain possession of a particular property than the 
ward himself, if not disqualified, would haw. 
Where therefore a property of the ward is in 
charge of a Receiver appointed in a suit by a j 
creditor against the ward before the Court of ' 
Wards took over the management, the Court of 
Wards is entitled only to move the Court for dis- 
charge of the Receiver cn gToui;ds which would 


The exi.stcncc of a separate khewai is not al- 
ways siifiicient proof of a formal partition or that 
the present proprietors arc in possession in sever- 
alty of lands representing their respective interests 
so as to bar a partition under the Bengal Estates 
Partition Act (Middleton,) Udit Narain Mah- 
TON V. Bmt Rasool Banpl 9 B.R 33. 

.g. Applicability — Order allowing appli- 
cation under S. 29— Appeal under S. 112 (f) (6)— 
Resort to S. 34 — Necessity. 

, In an appeal under S. 112 (1) (b) of the Bengal 
j Estates PaTtition Act from an order uider $. 29 
that an application he admitted, il is npt neces- 
! sary for theCommissioner to invoke; S. 34 of the 



208 


20Z 


THE QUINQUENNIAL DIGEST, 1941—1945. 


BENG. ESTATES PARTN. ACT(V OF 1897) 


BENG. ESTATES PARTN. ACT (V OF 1897) 


Act at all. {Mieddlcton.) Ui’it N arain 2s1ahton 
V, Bibi Rasool Baniu. 9 B.R. 33. 

S. 44 (2) and (Z)— Apportionment^ of cess 

withotit notice— If ultra vitts— -Jurisdiction of 
Civil Court— Limitation, 


Any apportionment of cess by the Collactor 
under sub S- (3) without the notice prescribed by 
sub-S. (2), of S, 44 of the Cess Act will be an 
act without jurisdiction and the Civil Court will 
have jurisdiction to declare such on apportion- 
ment as xiltra vires, illegal and not binding on 
the party concerned. As the apportionment is a 
nullity, no question of limitation can arise for 
bringing a declaratory suit. (Akram and Pal, 
JJA Ritenura Kanto t.AHiRi V. Dhirentbra 
Kanto Lahiri. I.L.R.(1943) UCal 469=207 
I C. 25=16 R.C. 1=77 C.L.J. 141=47 C.W.N. 
277=A.I.R. 1943 Cal. 193. 


-S. 99— Applicability—Co"Sharers~~Bakasht 

lands—Some eo-sharers placed in posses-sion 
for convenience of management — Settlement 
of rayats by latter in course of management— 
Acquisition of occupancy rights— Subsequent 
partition— Lands allotted by partition to co-sharer 
subject to tenancy— Right to eject tenants. Raj- 
ENDRA NaRAYAN V. HaRCOBIND ClTOTJnHURY. 

UeeQ.V). 1936-MO Vol I. Col 324] 192 I.C. 508= ! 

13 R P. 494=7 B.R. 480=A.I.R.194l Pat. 19. j 


99— Mortgage of share by co-sharers— j 

Subsequent partition— Mortgagor allotted other 
properties in lieu of mortgaged propertv Suit on 
mortgage ignoring partition — Sale— Obstruction 
to delivery— Remedy of mortgagee— Application i 
for amendment of all proceedings and documents 
^Competency— Dispute as to identity of property. 

Where a partition follows a mortgage and othej 
properties are allotted to the mortgagor in lieu of 
the mortgaged property, there can be no doubt 
that the martgagee can proceed against the sub- 
stituted security and can bring to sale the pro- 
perty which represents the property originally 
mortgaged. When the mortgagee does not pro- 
ceed against the substituted security but ignoring 
the partition proceeds against the property origi- 
nally mortgaged and bring the same to sale and 
difficulties arise after the whole proceedings are 
over in obtaining delivery of possession, he may 
be permitted to amend the plaint, preliminary 
decree and final decree, but no further amend- 
ment can justifiably be made, I e., no amendment 
can be made in any of the relevant documents and 
proceedings following the final decree, such as 
the execution petition, sale proclamation and the 
sale certificate. If an amendment were allowed 
in the latter, the result would be that property 
will have been bought and sold which has never 
been even put up for sale. After such amendment 
fresh steps will have to be taken to bring the 
substituted property to sale. But when there is 
a serious dispute as to what was the subject 
matter of the mortgage, proceedings for amend- 
ment of the relevant documents in the case are 
not appropriate. A question involving the identity 
of the propert^j mortgaged cannot be dealt with 
on an application to amend. A case of misdes- 
cription can be dealt with by amending the plaint, 
and decree, but not a dispute as to the identity of 
the properties which are the subject-matter of the 


mortgage. (I/arrtcs, C.J. and hazl Ah, J.) 
Shyamakant Lai. v, i'iAM Lal. 193 I.C. 748= 
13 R P 617=7 B.R. 636=22 Pat.L.T. 267=A.I, 
R. 1941 Pat. 399. 

S. 99— Scope— If affccls accrual of occu- 
pancy rights under Bihar Tenancy Act- Settle- 
ment of raivat by co-sharer in ijosses.sion un behalf 
of all co-sharers; -h'lTect of- -Occupancy light*,— 
A,ccrual of — If eilcctive after partiticui. KAjKNUUA 
Nakayan 7 ;. IlARiioiuNn (jioinuii'RY. IsVccQ.D. 
1930— MO \ ol. I. Col 3201 192 I.C, 508--.13R.P. 
494=7 B.R. 480=A.I.R. 1941 Pat.l9. 

S. 119— /)R/y of Revenue Court— Partition 

by Revenue Court — Right of parties to challenge 
in subsequent ckhl suit. 

The Revenue Court has jurisdiction to decide, 
when allotting a patti, as to which land sliould go 
to one party or the other. It has further juris- 
diction to decide the character of the lands be- 
cause it has to fix a valuation in c»r<Ier to i tiuahsc 
the assets in proportion to the .share of each co- 
sharer. In doing so it has to embark upon an 
elaborate inquiry as to the character of the land, 
who is in possession tliereof, whctlier it is in the 
possession of the tenants or of Ific co^sharer land- 
lords On behalf of all or on their own behalf. 
Under Chapter 6, Kstatc.s Partition Act, the 
Batwara Officer has ttqprepare a record of tights 
which it would adoj)! ftir the purpose of the 
partition. If is enjoined by the Act that the 
Batwara Officer sliall have regard to the survey 
record if it exi.sts. But he huN alsrr the jx^uer to 
alter it so as to bring it in accord with the actual 
state of affairs which exists cm t)te land at the 
time when the partition is proceeding. The co- 
sharers, who are parties to the partition, liave 
full opportunities to contest, and a.s a matter of 
experience they do contest these questiojos at all 
possible stages. If after the parties have adopted 
a basis or have failed to convince the llatwara 
Officer to adopt another view, a partititm takes 
place, they cannot afterwards be allowed in a 
Civil Court to contest the legal edect of that 
partition by urging that the Batwara (dhcer was 
wrong when he treated the land as liakusht ami 
that as a matter of fact he should Uvlvc treated 
the land as the lands of one of the co-sharers 
only. {Harries, CJ, and Mttinohar I.all /.) 
Mahabeo Saran Panuk v. Shaikh KneuA 
Bakhsh. 22 Pat 99=15 R P. 358 206 LC. 
547=9 B.R.333=A.I.R. 1943 Pat 180. 

— S. 119 — Jurisdiction of CM Cmri—Whm 

ousted* 

S. 119 of the Estates partition Act cxclndts jiirisdic- 
tion of Civil Courts only in matters which rtlateil lo the 
mode of determination of Government revenue or to the 
details of partition and allotment, and it does not oust 
the jurisdiction of the Courts in maltert involving ques* 
tionsof title. {Mukherim and Akram, //.) BtMA- 
LEND!) Roy z/. Shkbaits of Deity Gopal Dev. 49 
C.W.N. 117 . 

S. 119— Orders not liable to be contested— 

Limits. 

What is barred by S. 119 of the Estates Parti* 
tion Act, or not liable to be contested or set aside 
by civil suit or orders passed under the different 
sections referred to there in, and not a suit by 
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BENGAL EXCISE ACT (V OF 1919). 

any person claiming an interest in land. (Varma. 
/.) IvUNJBEHARI RaI V . BUNI SiNHA. 190 I C 
S17~7 B.R. 47-A.I.R. 1941 Pat. 50. 

BENGAL EXCISE ACT (V OF 1919), S, 83 
(b)— of offence taken on challan sub- 
mitted by Inspector of Police-Latter acting on 
letter from Collector of E.x else— Validity of 
proceedings. 

Where a IMagistrate took cognisance of an 
offence under the Excise Act on a challan sub- 
mitted by an Inspector of Police acting on a 
letter written by the Collector of Excise 
sanctioning the prosecution, 

Held, that even assuming that the letter 
amounted m itself to a complaint or report as 

desenbed in S. S3 (/;) of the Excise Act, the 

Magistrate did not take cognisance on such com- 
plaint or report, that the police oiHcer who filed 
the challan of which cognisance was taken did 
not answer to the description required by S. 83, 
namely, “an Excise Officer authorised by the 
Collector in tiiis behalf'' and that in the circum- 
stances the entire proceedings were void. Rox~ 
burgh, J.) Fakir Mahomed Empl.rqr. 194 I.C. 
777=14 R.C. 18=72 C.LJ. 611=42 Cr.L.J. 619 
=45 C.W.N. 112=A.I.R. 1941 Cal. 246, 

BENGAL FOOD ADULTERATION ACT 
(VI OF 1919), S, 6— Ghee consigned to firm 
seized at railway station— Conviction of consignee 
— Sustainabitity. 

Where ghee consigned to a firm were seized 
at the railway station, partner of that firm is 
not liabje to be convicted under S. 6 of the 
Bengal P'oed Adulteration Act, as it could not be 
said that he was storing it for sale at the rail- 
way station. 

Two tins of ghee consigned to a firm were 
seized at the railway station and found adul- 
terated. The accused was found to be a partner ^ 
in the firm and convicted under 5 6. ! 

that the conviction could not be sustain I 
ed inasmuch as the accused could not be said to I 
be storing ghee for sale at the rail \ n ay station. ’ 
(Henderson, /,) Chairman, District Board v. 
Sreentrash. 197 I.C, 68 =14 R.C. 359=43 Cr. 
L. J. 107=AJ.R. 1941 Cal. 491. 

-* — — S 6 (1) and (4) —Consignee faking deli- 
very of consignment of oil at railway station— 
Oil found to be adulterated from sample taken 
at railway premi.se.s — Presumption, if arises. 
Hari Rakshak Dutt Chairman, District 
Board Birrhum. [see Q.D. 1936— '40 Voh I, Col 
3233]. 194 I.C, 136=13 R.C. 492=42 Cr.L.j! 
522=72 C.LJ. 531=A.I.R. 1941 Cal. 150. 

— -S. 6 (3)— Want of opportunity to examine 
nature of goods — If valid defence. Hari 
Rakshak Dutt v. Chairman, District Board, 
Birshum. Q.D, 1936- '40 Vol. L Coh 3233] , 
m I.C. 136=13 R.C. 492=42 Cr.L.J. 522=72 1 
C.LJ. 531=AJ.R. 1941 Cal 150. 

BENGAL GENERAL CLAUSES ACT (I OF 
8— Scope and applicability, Dhirendra 
Nath Roy v. Ijjetau Miah. [see Q.D. 1936— '40 
Vol I, Col 333]. 13 R.C. 514=194 I.C. 5ll. 

LANDS REGULA- j 
TION (XXIX OP lSl4r)^Execution of decree i 
Qa)--14 


ben. LAND REGISTRATION ACT (1876). 

of Civil Court against ghatwal — Attachment of 
''surplus profits’" — Allgwance to ghatwal— 
to fix — Allowance fixed by executive authority — 
If binding on executive Court. 

It is well- settled that the surplus profits of a 
ghativali tenure in the Sonthal Parganas, govern- 
ed by the Bengal Regulation XXIX of 1814, 
which may be left after the payment of Govern- 
ment revenue, the wages of the chowkidars em- 
ployed by the and “other like charges" 

are available for tl.e satisfaction of the decrees 
obtained against the ghatwal. Whatever is left 
over to the (jhaiwul out of the income of his 
t«;niire after Uie payment of the Government 
revenue, etc., is his personal property and as such 
. liable to be seized in execution by holders of 
: decree against the ghatwal. The question of 
j what would be the surplus profits available to 
1 the decree-holders must be determined by the 
1 executing Court. The ghatzval’s maintenance 
i allowance and the personal expenses cannot be 
I regarded as coming within the term ''other like 
j chargQsff though the Court executing the decree 
j must make provision for the maintenance and 
i other necessary expenses of the ghatwal judg- 
I meut-debtor. His maintenance allowance connot 
j be regarded as salary to be fixed by the exe- 
cutive authorities. When the surplus profits 
are under attachment by the Civil Court, it is 
that Court which has to determine the amount of 
the surplus profits avalilable to the decree- 
holder and for that purpose to fix the allowance 
to be paid to tl^ judgment-debtor. Any 

allowance which may have been fixed by the 
executive authorities previously cannot be bind- 
ing on tlie Civil Court executing a decree against 
the ghaizval. (Chatter ji, I.) Har Kishore 
Prasad Sink a T.oknath Prasad Dhandhania, 
194I .C. 234=13 R.P. 686=7 B.R. 734=A.I.R. 
1941 Pat. 502. 

BENGAL HOUSE-RFNT CONTROL 
ORDER, (1943) para 12 — Order of District 
Judge— Revision— District fudgeAf acts as Court 
or as executive officer. 

The District Judge exercising powers under 
paragraph 12 of the Hou.se-Rent Control Order, 
Bengal acts merely in the capacity of a superior 
executive officer, and not as a Court. Con- 
srciuently his orders are not revisable by the 
High Court under S, 115, C P. Code. The 
IHstrict Judge was not and could not have been 
invested with the authority of a Court by the 
provisions referred to above. It is only a 
legislative enactment or a rule having statutory 
authority that can constitute a Court or invest a 
Judge with authority to determine matters out- 
side his ordinary jurisdiction. (Mukherjea and 
Biankt //.) Kiron Chandra Bore v, Kaudas 
Ciiattkrjea, I.L.R. (1943) 2 Cal 272=77 CXJ. 
■31t=2l8 DC. 108=16 R.C. 145=47C.W,N. 
460=AJ.RJ943 Cal 247. 

BENGAL LAND REGISTRATION ACT 
(VII OF 1876) — of Revenue Court— 
Daughter-'in-’law of last male holier not claiming 
possession or title but opposing applications of 
other appUcants-^Co^shater in possession — Proper 
course— Consiru ctive possessionr—Sufficiency, 

The last male proprietor of certain shares in 
two taws died in 1900. T^n years later Bli 
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widow and daughter-in-lu\^' L were recorded in 
his place. The widow died in 19-40. It was 
found that sons of daughters of the last male 
proprietor had no title to the property and were 
not in possession. It wa« found that one Ah hti 
agnate who belonged to a separated branch of 
the family was in possession of tlie propert> 
more as a co-sharer than as agent or representa- 
tive of L. There was no evidence to show that, 
L had surrendered her rights to K. But she did 
not apply for mutation of her name, though she 
opposed all the applications for registration 
except that of K. 

Heldf that the succession would not open until 
the death of L; that L must, for the purpose of 
mutation, be regarded as constructively m pos- 
session and her name should be recorded though 
she did not claim title or possession over the 
property, in dispute. To order the mtifation of 
any other person’s name would lie placing the 
person at a great advantage at her (leath.a 
course which the Revenue Courts' ought not to , 
adopt. (Middleton.) Ram Sa’rouar Sakak Stnoh 
V. Umakath Singh, 10 B.R, 542. 

Jurisdiciion^Questiov of priority as between 

Iwo Court sales— Jurisdiction of Land Registra- 
tion Court to decide-^Possession based on Court 
sale— “Finding of — If conclusive in revision. 

It is not the province of the Land Registration 
Court te decide finally a question of priority as 
between two Court sales in a case where each of 
the rival claimants relies on a Court sale and deli- 
very. A finding of possession on a Court sale has 
to be recognisedi and a finding of fact regarding 
possession cannot be lightly interfered with in 
revision. (Middleton.) Jadunandan Singh v* 
Harkishun Sahai. 7 B.R. 889=1941 P.W.N. 
475 . 

—Mortgage — Refusal — to register deed on the 
ground of minority of executant—Subsequent 
agreement by guardian of executant declaring that 
he executed as guardian — If validates deed in res- 
pect of minot^s interest — Mortgagee's right to he 
recorded. 

Where a mortgage deed has been refused registra- 
tion under the Registration Act on the ground that 
the executant wa.s a minor,’ there is no valid regis- 
tered deed operating as a transfer. A subsequent 
agreement by the guardian of the minor executant 
declaring that he executed the deed not only on 
his own behalf but also as guardian of the minor 
execut^t cannot validate the mortgage so as to 
entitle the mortgagee to have his name recorded 
as a mortgagee under the Land Registration Act 
in respect of the minor's share. The order refus- 
ing registration, if not appealed from, becomes 
final and canuothe evaded by the subsequent argee- 
ment by the guardian of the minor executant. 
Where there is no effective change of title, there 
is tio use of relying on possession, because posses- 
sion must he in accordance with some title. Nor 
can the principles of equity be invoked to evade 
statutory requirements ; equity cannot go contrary 
to statutary law. (Middleton.) Ramesh war Nath 
Chaubey V. Ram Chetan Rai. 1941 R.W.N. 472 

— - — Mtiiaticn — Pcssessim hy uidtw in luu <?/ 
€<mieri right (c be rteerf/ed—PFid^uf re* 
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iordfd for longtime hy misUthe— J f rif^ht or if 

groufui for entf r. 

Tilt' of a wi iow in of ht-r husliand’s 

proprrty in ihni of dower i,< analogous in its effect to 
that of a mortengee in p^s^<;^‘ion ; but such p'>s^t„‘^,sion 
is nnt in fact tin* pi'WH'f-sioa of a niai tLiiigco, aiul is not 
the f(^rin of po-session tm tin' ru'oni of which the Land 
Registration Act makes provi'-iiun The fact that the 
widow has been recorded ft>r ovei 30 years tnay imply 
a proprietary but thcM-ntiy e.mnot confci snch u 

If in fact no such ri^^ht exi'-tod ; nor can ‘-ueb a 
right be oturferrod bv the consent of the hihs of her 
deceased husbami. Tim meje fact that there has l>een 
surh an ontrv fitht r bv error or ond'^sion, would nrtt 
make it equitable t r h’ual to perpi tuat*' s«eh a mi5takc 
tfie detriuKait of otlrer*-. ( MidJfrfOH ) \HOMF.D 
AbAM r'. SaDAH AI.AM ANPCn'UKKs, IlB.B. 80. 

Possession not bastJ on title —If sufficient to 

support — Application for regisiraiion. 

Mere possession not based on any title will not 
justify registration under the l.atn! Registration 
Act of the name of a person alleged to tu- in pos- 
session in a possibly unlawful way. Possession 
must be shown to be in accordance with a prima 
facie title. “{Middleton ) Jagdisiiwaiu Prasad v. 

[ Sham Prakasii Napatn. 7 B.R. 894. 

^‘Possession*— Purchaser of tnierst of co- 
parcener in Hindu joint famih— Delivery of pos- 
\ session under D. 21, R, 95, C.P- Code— Mutation— 
j Right of purchaser to he recorded along zoith other 
' ?nembers of the family. 

A recent delivery of possession tinrler fX 21, R. 
95, CP. Code, cannot he di.sregarded in mutation 
: proceedings unlcs.s there is very strong evidence 
1 to the contrary. Where the interest of a Hindu 
co-parcener in a Hindu Mitakshara joint family is 
sold in execution of a money decree ag.ainst him, 
the purcha.ser of such interest wdso obtains dclb 
very of possession ^ under O. 21, K. 9.5, C.P. Code, 
can be registered in the place of the co-parccner 
along with the other members of the family, 
(Middleton.) Raktit Singh t;. Jhameu Singh. 

8 B.R. 515, 

I Proceedings under— Scope— Application for 

registration— What has to be proved— Order of 
Civil Court for registraiion of person not proving 
possession— If binding on Revenue Court* 

An application for registraton under the Lam! 
Registration Act must prove some title or at 
least bona fide claim, and also that he is in posses- 
sion in accordance with such a title or claim. 
Even if the Civil Court has directed the Revenue 
Court to register the name of a person who has 
not proved his possession, the Revenue Court 
must respectfully decline to do so. The fact that 
the objector has no locus standi to object and has 
not himself applied for registration is irrelevant 
when the applicant not being in possession is not 
entitled to registration whether there is any ohjec- 
t^ion or not. (Middleton.) Raoha Krishna v* 
HariDas. 8 B.R. 37. 

— — Rw /wdiVota— Decisions m to possession*-* 
Effect— Possession of pcr,‘?on in l9I3— If conclu- 
sive as to possession in 1942— Dufy to investigate 
‘ claims. See CP. Code, S. 11. 9 B.R, 195, 

‘—^—’Rettsion^Ccrtcitrrenf finding as to fosses* 
sionr*"Ifiterfererc€iy Board of Rmtige. 
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Under the Land Registration Act, when there 
are concurrent findings by the lower Courts that 
the objector's evidence of possession is better than 
that of the applicant, the F^oard will not interfere 
with the findings of fact about possession in the 
absence of sufilcient reasons. (Middleton.) Jag- 
dishwaki Prasad v. Sham Prakash Narain. 

7 B.E. 894 

Scope — Property sold for ccss under certi- 
ficate sale — Purchaser obtaining registration of 
his name as proprietor — Subsequent— Sale of inte- 
rest of original recorded proprietor by Cwil Court 
— Purchaser at latter sale getting delivery and ap- 
plying for registration — Right as against purchaser 
at certificate sale. 

The respondent purchased a property in 1933 a 
certificate sale for arrears of cess, and he got 
his name recorded under the Land Registration 
Act in 1935. Subseqtiently in execution by a 
Civil Court, the interest of the original recorded 
proprietor was sold in June, 1938 and purchased 
by the petitioner, and this sale was confirmed in 
July, 1938 and delivery of possession was given in 
August, 1938, but the respondent was not a party 
to these proceedings. The petitioner having ap- 
plied for registration of his name as purchaser at 
the Civil Court sale, 

Held, there having been no delivery of posses- 
sion to the petitioner as against the respondent, 
the Revenue Court could not deprive the resjpon- 
dent who had been recorded properietor of his 
registration, which had been long completed and 
become final, and that succession in the case was 
not from the recorded proprietor. (Middleton.) 
Chandradip Narain Singh v. Kuldip Shai. 8 
B.R. 408, 

Ss. 3 (6) and 47 — Manager — Meaning of. 

“Manager’* under S. 3 (6) of the Bengal Land 
Registration Act means any person who is in charge 
of an estate as an executor. A person is not in 
charge of an estate merely by being declared enti- 
tled to manage it. Under S- 47 of the Act, only an 
appointment by the Collector, the Court of Wards 
or any Civil or Criminal Court, can be recognised 
by the Land Registration Court. (Middleton ) 
Ramcharan Sjngh V. Dharohar Kuer. 10 B R. 
387. 

Ss.7 and 8 — Scope— Possession of woman 

claiming as heir to last recorded proprietor— If 
can be recorded. 

Ss. 7 and 8 of the Benpl Land Registration Act 
provide for the recording of the names of pro- 
prietors, managers, and mortgagees in respect of 
revenue paying land, but it dors not follow that 
every person in possession has the right to be re- 
corded. There are forms of pos«e.ssion for the 
record of which the Act makes no provision, The 
possession of a woman who claims as heir to the 
last recorded proprietor isnot of a kind which 
can be reorded under the Act and she does not 
come under any of the categories mentioned in 
the Act. (Middleton) Bali. a v. Jhalko 

Kuer 7 B.R. 513=1941 P.W.N, 458. 

—— S. ZZ— Construction— Entry based on fraw 
dulent misrepresentahon — Correction of. 

S. 28 of the Bengal Land Registration Act should 
not be construed tpo strictly, and when an entry is 


BEN. LAND REGISTRATION ACT (1876)- 

based on a fraudulent misrepresentation, it should 
be corrected under S. 85 of the Act. (Middleton.) 
Umat BATOOLt'. Fatima Zohra. 9 B.R. 162. 

Ss. 42 and 52, proviso — Scope — Registra- 
tion of name of mortgagee— Question of possession 
— Dispute as to validity of mortgage against 
vendee— Dufy of Revenue Courts. 

Tn a land registration proceeding it is no doubt 
immaterial for the purpose of registering the 
name of a mortgagee whether he is in possession 
or not, _ but it is undesirable for the revenue 
authorities to recognise a mortgage the validity 
of which as against u purchaser of the property 
ought to he settled by the Civil Couit. (Middle- 
ton.) Bhagwan Dass V. Chhotu Prasad Varma. 
10 B.R. 248. 

S 45 — Applicability — Neither party proving 

possession— Procedure. 

Where in a Land Registration case neither 
party has really established possession, the case 
i.s one in which S. 45 of the Land Registration Act 
should be applied. A person having the printa 
facie right to possession should be put in pos- 
session. (Middleton.) Wasi Ahmed v. Abdul 
Rashid Mian. 10 B.R. 393. 

Ss. 52 and SS— Mutation— Application for— 

What applicant has to prove. 

Before an applicant can obtain mutation, he 
must prove not only that he has a bona fide claim 
to succession but also that possession has passed 
on^ such succession. (Swaney.) Bisheswari 
Bahuasinz/. Sundari Kumari. 9 B.R. 130. 

S. 52 — Scopa and effect — Purchaser of share in 

estate in Civil Court execution sale obtaining delivery— 
Failure to apply under S. 42 in time' — Right of as 
against purchaser at certificate sale. 

A purchaser of a share in an estate in execution of a 
decree of a Civil Court who obtains delivery of posses- 
sion, but who does not apply within 6 months of his 
purchase for rcgi.stration under S. 42 of the Land 
Registration Act, cannot be said to have acquired 
possession in accordance with his succession within the 
meaning of S. 52 of the Act. There a person who 
purcha.ses that share at a subsequent certificate sale and 
obtains delivery of possession in pursuance thereof cannot 
be ousted by the former and is entitled to have his name 
registered to the exclusion of the former. [Lee.) 
Faudari BHagat p. Harihar Sao, 11 B.E. 368. 

S. ff^'—’Appliidbiliiy— Dispute as to possession 

and succession — Procedure — Reference to Civil Court, 
Where both possession and succession are disputed , 
and there is conflicting evidence in support of both 
parties, the case is one to which S. 55 of the Land 
Registration Act applies and the dispute can only be 
properly determined by a Civil Court to which it should 
be tran*<f erred. {Lee.) KeuarnaTH CHOUDHURY t/. 
SUGABATI CHOUDHARIN. 11 B.E, 400. 

— — S. 66 — Applicability— his pmdenB—Appliea'- 
tion of. 

In determining the right to possession under S. 55 of 
the Bengal I.and Registration Act, the doctrine of Hs 
pendens, where It applies, ought to be given effect to. 
In a case where neither party has established possession* 
the case is a fit one for the application of S. 55* 
(Simmy) KFSHaWAR PRASAD SjRGH P. BlHAPf 
hAh, 11 BJR. S09. 
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3 . — IHspuic as to posies- 

s$on ana title -—Reference to CRH Court — Proeedure, 
Where in proceedings under the Land Registration i 
Act» both title and possession are the subject of 
vehement dispute between the parties, both claitning ! 
mutually exclusive possession and challenging the title : 
deeds, the case is eminently one for dettrmi nation by a 
Civil Court; and the Collector should thcrefoie refer the ; 
matter in dispute to the Civil Court under S. 55 of the 
Land Registration Act. [Lee,) MST. Ajhola Kuek 
V. MST. Bal Kxier, 11 B.R. 473. 

S. 55 — Scope — Duty of Land Registration 

Officer— ‘Possession of Go tra of deceased— If to 
be disregarded. 

The best evidence of possession in favour of a I 
Malik’s right is the collection of rent and the ; 
payment of revenue. What the Land Uegistra- j 
tion Oflicer has to do under the Land Registra- 
tion Act is to find and decide^ the factum of 
possession. The possession of Gotra of the de- 
ceased proprietor, if proved, is not the possession 
of a trespasser, but is attributable to a buna fide 
claim. Such possession cannot therefore be dis- 
regarded, (Middleton.) Biranj Kukr v. Dwakika 
Singh. 1941 P.W.N. 426. 

S. 78 — Applicability — Tenancy under sez eral 
estates, 

PtrPal ,!. — S. 78 of the Bengal Land Kcgi.stra- 
tion Act contemplates a tenancy under a single 
estate. It does not apply to a ca.se where there is 
one tenancy under several estates or at least wlicn 
there has been registration in respect of some of 
these estate. (Mukherjea and Pal, JJ.) Bkojen- j 
DRA Kumar z/. Bilquis* I.L.R. (1942) 2 Cal. 565 j 
=2091 C. 138=16 R.C. 284=47 C.W.N. 94= 
A.I.R. 1943 Cal. 332. | 

— — S. IS-^Registration effected after dismissal 
of rent suit by trial Court— Decree, if can be 
passed by appellate Court, 

A landlord who effects registration of his name 
tinder S; 78 of the Bengal Land Registration Act 
after his suU for rent is dismissed by the trial 
Court and while it is pending in appeal, can get a 
decree passed by the appellate Court for the rent 
due to him. (Edgley ana Akram, //.) Ganga Rra- 
SANNA V. Kumar Brahma Nikanjan. 46 C.W. 
N. 702. 
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and Sinha.J.) Gmyanchanu Si;onANTi Bun- 
HAN Mahton. 22 Pat. 311=211 I.C. 235 -16 R 
P. 221=10 B.R. 362=AI.R. 1944 Pat. 11. 

S. 81 — Scope and effect, 

Per Pal. I , — S. 81 of tlic Beng.al Laud Registra- 
tion Act protects “the couditiuiis of an) v.ritten 
coiitrcB' from any interference by the provisions 
of Ss. 78 to Sq. It does not protect '‘any written 
contract"' from mich interference. {Mulokerjea 
and Pal, JJ.) Rroiknhka Ku.NfAU r. Rii.huis 

I. L.R. (1942) 2 Cal. 565=209 1.0,138-16 R. 
C. 284=47 C.W.N. 94r™A.I .R. 1943 Cal. 332. 

S. Sl-Sfope- ' [f controls' Ss. 78,79 80 

Assignee of landlord’s rights under written 
lease— Right /o n cover rent from lessee- 
registration of name— I / bar to rioht of suit, 

The language of S.81of the Bengal Land Regis' 
tration Act would show that it was meant to 
control S.s. 78.79 and ^0. Where there i.sawiit- 
ten contract t»f lease showing that a certain party 
is liable to pay rent, that person cannot very well 
say that notwithstanding the contract he is iun so 
liable merely because the lessor has assigned his 
rights under the lease to another whose name is 
not regi.stcrcd a.s provided by S. 7tS of the Act. 
The assignee is not precluded from recovering 
i rent from the lesst.'C though hi.s name is not regis- 
tered under the Act. [Ihisl Alt C J. and .Sinhn, 

J. ) GkYANCHANO SuCHANTI T'. iUmilAN M .Vi HON 
22 Pat. 311=211 X.C. 235 = 16 R.P. 221 = 10 B.R* 
362=A.X.R. 1944 Pat. 11. 

— ’’S. SS— Mistake in Register I.) Commis- 

sioner directing steps to be taken under S, 85— 
Land Registration Deputy Collector ordering cor- 
rection— If ultra vires. 

Where there is a mistake of kmg standing in 
J Register D, and the Comrni.ssioner airects that if 
j a mistake needing correction exists in the Regis- 
I ter, he should be moved far its correction under 
I S. 85 of the Land Registration Act, the Land 
' Registration Deputy Collector cannot disregard it 
and pass an order of correction, Such an order 
is ultra vires. (Middleton.) Kkshwar Sajui v, 
Mst. Gamhhiran. 7 B.R. 996 (1), 

S,BS— Second apPealSummary reiection— 

Propriety, 


-Ss. 78, 79 and 80 — Scope — If controlled by \ 

S. 81. See Bengal Land Registration Act, S. 81 
22 Pat 311. 

78 — Suit for rent by assignee of rent — 

Assignee not a registered proprietor — Suit, if 
barred. See BihAr Tenancy Act, S. 60. 196 I 

C. 552. 

— — S. 79— Scope and effect of — Receipt for rent by 
mortgagee—Effect of, Sec BIHAR TENANCY ACT, 
S. 60. 23 Pat. 858. 

• "’■S. Bl— Applicability — Privies or successors- 

in-interest of parties to contract of lease. 

S. 81 of the Bengal Land Registration Act ap- 
plies not only as between persons who are parties 
to the contract but also as between persons who 
are their privies or successorsdn-interest. The 
section would therefore apply to the case of a 
contract between a lessor and a lessee and their 
privies or snecessors-in-interest. (PaA AH Q J 


The Commissioner can no doubt reject a second 
appeal in a Land registration case summarily 
under S. 85 of the Bengal Land Registration Act, 
but where the two Courts bt%w have <iitTcred 
definitely on the important point of possession, it 
IS desirable that the second appeal should be fully 
heard on its metits and not dhmhmd or rejected 
summarily. (MMUton,) Dakho KuEiftr. tnmt- 
HARO Kuer. 10 B.R. 165. 


——Consm^^ Qj Collector to 

sell—Qmsston to issue noftficaiion—^If nndefS 
sale void-^-Laiest date-Discretwn of Colkctor, 

S. 5 of the Bengal Land Revenue Saks Act cannot be 
construed as meaning that the Collector k requhtd to 
nx a date on or before which any arrears of revenee 
must be paid and that when no notification is issued 
and m con^uence no such date is fixed, the Colkctor 
has no J urisdiction to sell the estate. The Leaislawre 
could not have intended to give the Collector a dis- 
cretion m the ma«er. The intention of the Ugls- 
lature in enacting S. 5 was to ensure that persons who 
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had attached estates in execution of decrees and in 
certain cases the owner,-, of estates themselves shoud 
be warned that there were arrears of revenue to be 
paid and that in default of their being paid before a 
certain date the estates were liable to be sold. The 
notification under S. 5 is to specify the latest date on 
vrhich payment of arrears would be recieved. Such 
latest date to be inserted in the notification is one of 
the latest dates fixed by the Board of Revenue under 
S. 3 j the discretion of the Collector in selecting the 
particular date is fettered by the direction that the 
notification should be published not less than 15 clear 
days preceding it. It is also well settled that when 
an estate is in arrears on one of the latest dates for 
payment fixed under S. 3. the Collector has jurisdic- 
tion to sell it, and that the omission to issue a noti- 
fication under S. 5 in any case in which it is required 
does not render the sale void but a mere irregularity 
which may in certain cases render the sale liable to 
be annulled. (Agarwala and Shearer, JJ.) RaM 
RilHAN S.AHI V . RAZtA Bkgam. 2l Pat. 682=205 
I.C. 147=15 R.P. 257=9 B.R. 200=A.I.R. 1943 
Pat. 88. 

J^urchase by co-proprietor at revenue sale 

brought about by him by intentional default — 
Another co-proprietoft when entitled to re- 
conveyance. 

In the ‘:ase of revenue sales brought about by the 
intentional default of a co-proprietor, who ultima- 
tely purchases the estate at the designed revenue 
sale, another co-proprietor will be entitled to get a 
re-conveyance only if be was not in default and 
was not aware of his co-sharer's default in timeCt.c.) 
before the kist date fixed under S. 3 of Act XI of 
1859. {Miner and Khundkar, JJ.) Pramatha 
Nath Biswas Provahati Chose. 75 C.L. J. 
207. 

BENGAL LAND REVENUE SALES ACT 
(XI OF 1859)— undey—Salf beeotmng filial — 

Power to annul on gromid of hardship. 

A sale under the Bengal Land Revenue wSalcs 
Act cannot be annulled on the ground of hard- 
ship after it has become final and conclusive, even 
though the demand of the Usl for the estate sold 
has actually been paid in time. {Middlcion.) 
AzizuR Rahman v. Girwardhaiu Mahton 
10 B.R. 89. 


BEN. LAND REVENUE SALES ACT (1859) 

respect of estates the annual revenue of which 
was less than Rs, 100 the arrears are to be clear- 
ed up by three instead of four kists, does not 
apply to separate accounts but to entire estates. 
{Mitier aitd Khundkar, JJ.) Manmatha Nath 
Mukherjee V. Ananga Kumar, I.L.R. (1941) 

2 Cal. 353=74 C.L. J. 131=198 I.C. 152=14 R. 
C. 438=45 C.W.N. 890=A.I,R. 1941 Cal. 702. 

S. h— Applicability — Estaee not attached buJ 

advertised for sale in execution of mortgage decree — 
Sale for arrears of revenue — Notification — Necessity, 

S. 5 of the Bengal Land Revenue Sales Act 
does not apply to sales of estates which have not 
been attached but have been advertised for sale 
in execution of mortgage decrees. The words 
“arrears of estates under attachment by order of 
any judicial authority” in the 3rd clause of S. 5 
must be strictly construed and do not cover such 
cases of sale in execution of mortgage decrees. 
A notification under S. 5 is not essential though 
desirable. (Agarzmla and Shearer, JJ.) Ram 
R tdiAN Sahi V. Razia Begam. 21 Pat. 682= 
20‘5 1 C. 147=15 R.P. 257=9 B R. 200=A.I.R. 
1943 Pat. 88. 

S. 5—^^ Land Niniaksayer — If par^ 

and parcel of land revenue or ^\Hher demand^* in clause 
AofS.S. 

The words "other demands” in the fourth 
clause of S. 5 of the Bengal Land Revenue Sales 
Act must be construed ..on the ejusdem generis 
principle. Nimaksayer is clearly a sum annually 
payable to the Government by the proprietor of 
an estate in respect of it and hence is part and 
parcel of revenue for purpose of S. 5 of the 
Bengal Land Revenue Sales Act and is not one 
of the “other demands” enumerated in the fourth 
clause of S. 5. In view of the definition of 
revenue in Act XI of 1859 and Act VII of 1868, 
“land nwenue” in S. 5 of the Act of 1859, cannot 
be construed as being the jama fixed at the time 
of Permanent Settlement. (Agarwala and Shear eft 
JJ.') Ham Ru han Sahi v, Razia Begam. 21 
Pat. 682=205' I.C. 147=15 R.P. 257=9 B.R. 
200=A,I.R. 1943 Pat. 88. 

Ss. 5 and 6 — '^NoHheation^^ under— I f notice 

under S. 8, Land Revenue Sales Act, 1868. 

There is no warrant for making a distinction between 


— - S. 3 — Latest date of payment — Arrears of reve- 
nue shown as due in Register in respect of kist — 

Last day of Kist — If latest day of payment for 
arrears. 

When arrears of revenue are shown as being 
due in the Touzi Register from any estate in 
respect of any particular Kist, this must be taken 
as showing, until the contrary is proved, that the 
last day of the Kist is the latest day of payment 
for the arrears and that, if such arrears are not 
paid by that day, the estate will prima facte be 
liable to be brought to sale under S. 3 of Act XI 
of 1859. (Edgley and Akram, JJ.) Rxjkmini 
Kishore De V . Jai Chandra Datta Kay. I.L. 
R- (1942) 2 Cal. 125=15 R.C. 536=204 I.C. 
598=AJ.R. 1943 Cal. 62. 

~-%.Z-~-Notificmum fixing three kisU for estates 
whose annual revenue is lest than Rs, lOO— // applies to 
separate accounts. 

The general notification of the Board of 

under S. 3 pi Act XI of 1859 that in 


a “notification “under Ss, S and 6 of the Bengal Revenue 
Sales Law of 1859 and a “notice*’ referred to in S. 8 of 
the Bengal Revenue Sales Law of 1868. Such a dis- 
tinction is wholly unfounded. A ^‘notification” under 
the former Act which is intended for the public is none 
the less a “notice” contemplated by S. B of the Act of 
1868. (Chailerfi and Shearer, JJ,) BaDRINARAIN 
rGBENJMAOHO. 23 Pat. 947 220 I.O. 25*11 B*B. 
449«A.LE. 1945 Pat 186. 

’5i-*~Otnissioff to issue notification— Effect on 

sale. 

In a case where a notification under S. 5 of the 
Bengal Land Revenue Sales Act was necessary 
but was not issued, it is incumbent on a person 
challenging the sale on the ground of the omission 
to issue the notification to show that it was speci- 
fically taken as ground in the petition of appeal 
to the Commissioner and that in consequence of 
this omission substantial injury had been caused 
to him. (Agarwala md Shwer, JK) 
Ruhak Sahi v.. Ra2ia 
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205 1.0.147=15 R.P. 257=9 B.R. 200=A.I.R. 
1943 Pat. 88. 

*' 3 . 6 — Contents of noti/icutim — District: in 

ttshich lands arc situate’’ not stated — Shares ex luded 
from sale not specified — iVu/nes of all proprietors not 
mentioned — Notification^ if defective, 

A notificution issued under S. 6 of Act XI of 1859 
mentioned the number of the touzi, the name of the 
makat and the total revenue payable It then btated 
that the entire mahal was not to be sold and specified 
the exact share to be sold. The proprietors w’ere 
mentioned as S and others. The atuount of revenue 
actually in arrears was also specified and it was further 
stated that the other parts of the tonzi were not to be 
sold. 

Held^ that the notification was not defective. There 
is nothing in 8, 6 of tue Act which requires that the dis- 
trict in which the lands of the touti are situate should be 
specified, although they are entirely outside the district 
on the coUectorate roll of which the touzi is borne. The 
notification need not specify the shares which are 
excluded from sale, when the share sold is not a 
residuary share. The non-mention of the names of all 
the proprietors is not an irregularity in the notification. 
^Mukherjea and Ellis, //.) BHUPKNDRa CHANDRa 
V, RASH MONI GOPE. 49 C.W.N. 420. 


— S. 6 — Mistake in notification as to extent of in- 

tcrest to \ be sold in individual mauza i/i residuary 
estate’ll/ vitiates sale, 

A trivial error or mistake in mentioning the 
interest to be sold in one of many mauzas com- 
prised in a residuary estate to be sold, in the 
notification issued under S. 6 of the Bengal Land 
Revenue Sales Act cannot be said to be a mistake 
which can in any way contribute to the property 
being sold for an inadequate price so as to render 
the sale invalid, when it is found that the notifi- 
cation was carefully drawn up and published and 
stated that what was to be sold was the ijmal or 
residuary estate, and it was intimated that if the 
property to be sold had not been exhaustively 
described, that is, if some mouza had been omit- 
ted or the interest shown against any particular 
mauza Was in fact greater than that shown in the 
notification, the purchaser would obtainavalid 
title to that mauza or interest. {Agarwula and 
Shearer, JJ.) Ram Rijhan Sahi v, Razia 
Begam. 21 Pat. 682=205 I.C. 147=15 RP 
257=9 B.R. 200=A.I.R. 1943 Pat, 88. 

— S. 6 — Notification affixed only in Court of 
district which bears touzi on its roU-^ Lands of touzi 
Utuaie entirely in another district-- Validity, 

The ptoviaious of S,6 of the Bengal Land Revenue 
Sales Act are complied with by aflaxing the notification 
in the offices of the Collector and Judge of the district 
which bears the Uuei on Us roll, although the lands- of 
the touti are situate entirely in another district. 
iMuhherrea and Ellis, //.) BHHPENDRA Chandra 
P, Rash MONI GOPB. 49 O.W.N. 420. 


— S. ^Notice of sah— Rules and forms prescri- 
bed by Board of Revenue^ Nature of— Non-compliance 
with them — Edfect of, 

The special rules issued and the special forms 
prescribed by the Board of Revenue for drawing 
up the notice of sale under S* 6 of Act XI of 
1859 have no statutory force, not being framed 
under any authority conferred by the Act. They 
arg 1 © the nature of administrative dirgetions to 


Government’s own olikers. The umission of the 
particulars therein speciUed will not viUate the 
notice, if the particulars given arc snhicient to 
identify the estate or siiarc of an estate to be sold 
and give prospective buyers full infonnation as 
to what they are invited to bid for (Edgley and 
Biswas, JJ.) Sakina Khatoon <•. Khikou Chan- 
dra Manna. I.LR. 1942 1 Cal. 310=200 I.C. 
506=15 R.C. 51=74 C.L.J. 34b=46 C.W.N. 73= 
AI.R.1942 Cai. 173. 

S. 6 — Notice to be served in Court of Dsstrkf 

Judge served in Couit of Munsiff — Duier acting 
Judge's /legist/ ar — Irregularity. 

Where a copy^of the notice under S, 0 of the 
Land Revenue Saie.s Act required to be served in 
tile Court of the District Judge was, in fact, 
served in the Court ot the luinoif who was act- 
ing as his Registrar, and it was so served owing 
to carcks.sness and not owing to any notion that 
that was the correct procedure, there is inegula- 
rity in the publication of the notice, an«l if this 
has led to substantial injury the sale is liable to 
be set aside. {Roxburgh, J ,) Dkovince of 
Bengal v . Ramlal Oswal. 201 I.C. 154=15 
R.C. 143=46 C.W.N. 534=74 C.L.J. 562=AJ. 
R. 1942 Cal. 308. 

S. 6 — Notification — CaU of residuary estate for 

arrears due on it — Names of ail proprietors— I f to be 
set out iu full. 

S. 6 of the Bengal Land Revenue .Sales Act 
does not require that the names of the various 
proprietors of the estate to be sold should appear 
m the notification, where the estate belongs to a 
very large number of persons many ol whom 
have taken the precaution of opening separate 
accounts and when it is only the residuary estate 
that is being sold tor arrears due upon u. it is 
clearly unnecessary to set out in the notification 
the names of all the proprietors, as persons 
intending to bid at a revenue .sale do not at all 
require such information in order to know what 
the property advertised for sale is. /\ statement 
in the column headed ‘‘Name of the proprietor 
ol the property winch willjbe sold" '*KK. and 
others" would be sufficient, i/lgarwaki and 
Shearer, JJ,) Ram Rijuan Sahi v, Razia Begam, 
21 Pat 682=205 .I.C, 147=15 R.P. 257=9 B.Ri 
200=A.X.R. 1943 Pat 88, 

— — S. 6— Sufficiency of notiee—Resi—Non-mmtion 
of mmm. or Sadar Jama*—// fatal— One of two difmit- 
ing shares in atrear for two Mists and the cither far 
only one— One latest date of payment given tn both 
cases— JVcdioe, if sufficient. 

The test of a valid notice under S. 6 of the 
Bengal Land Revenue Sales Act is whether the 
specification of the estate or share of ais estate 
therein is sufficiently definite to enable likely 
purchasers to know exactly what is going to be 
sold and to ensure thereby reasonable competi- 
tion. No hard aud fast rule can be laid down as 
to what will constitute such suificicncy. It must 
depend upon the particular facts of each case* 
The non-mention of the mouMa in the notice of 
sale IS not a fatal omission. If the property ad* 
vertised for sale is not the whole estate but only 
certain shares which arc correctly specified, the 
omission of the Sadar Jama of the whole estate 
IS also not fatal. Where one ol the two default- 
ing shares is in atrear for tw© kista and the athfT 
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share for only one, and only one latest date of 
paynieut is given in both cases but the unpaid 
atnouiits would become ‘ arrears of revenue"' 
within the meaning of S. 2 of the Act before 
that date, the information given is enough to 
satisfy intending purchasers that the sale is 
going to be held on a proper date. (Edgley and 
Btswas. JJ.) Sakina Khatoon v. Khirou 
CHANDRA aianna. l.L.R. (1942) 1 Cal. 310= 
200 I.C. 506=15 R.C. 31=74 C.LJ, 346=46 C. 
W.N. 73=AJ.R. 1942 Cal. 173. 

S. of notice on co~skarer — If 

ground for annulment of reienue sale of separate 
account* 

A revenue sale of a separate account cannot be 
annulled on the ground of hardship at the ins- 
tance of a co-sharer for non-service on him of 
the notice under S. 7 of the Bengal Revenue sale 
lawi where there is no evidence of fraud on the 
part 01 the other co-sharervS. Service of notice 
under S. 7, wiiich is intended for tenants would 
be of no special value to the muUks. {Middleton,) 
Abdul Razak Khan v* Kuldip ^ahay. 10 
B.R. 30. 

S, 7 — Service of notice in zorong place — Irregu- 
larity — SaU^ if liable to be set aside. 

The service of one of the notices issued under S. 7 of 
Act XI of 1859 in the wrong place with a misleading 
description of the property is, undoubtedly, an irregu- 
larity, But if this irregularity is relied upon for purposes 
of setting aside a revenue sale, it must be proved affir- 
matively that it had really the effect of misleading 
bidders and caused substantial loss to the proprietors. 
{MukherUa and Ellts, JJ*) BhuPENDRA CHaNDRA 
V, Hash Moni Gope. 49 C.W.N. 420. 
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of liability to pay according to the dowl kistiband 
but the separation of liability for sale in default 
of payment according to the kists notified under 
S. 3. The liability for sale of the separate 
account is separated from the liability for sale of 
other separate accounts or of the residuary that 
is left after the opening of the separate accounts. 
It is wrong to state that if a separate account is 
carved out of a larger account, the liability of 
both the accounts to pay the kists for the period 
prior to the date on which the Collector records 
his sanction to the opening of the separate account 
remains joint. After the separate account is 
opened out of the larger account, the larger 
account has no existence for revenue adminis- 
tration and cannot, obviously , be put up to sale. 
(Miticr and Khnndkar, JJ.) iManmatha Nath 
V. Ananga Kumar. l.L.R. (1941) 2 Cal. 353= 
74 C.L.J. 131=45 C.W.N. 890=198 I.C. 152= 
14 R.C. 438=A.I.R. 1941 Cal. 702. 

S. ll-~Opening of separate account— Con- 
ditions. 

The jurisdiction of the Collector to open a 
separate account is absolutely dependent _ on the 
existence of the circumstances mentioned in S. 11 
of Act XI of 1859, A separate account opened 
in the absence of those circumstances will be 
i without jurisdiction. (Akram and Pal, JJ.) 
Surendra Nath Das v. Abdul Jalil. 201 I.C. 
130=15 R.C. 138=75 C.LJ. 109=46 C.W.N. 
306=AJ.R. 1942 Cal. 354. 

S. 12 — Nimhowla and osat nimhowla in 

Government Khasmahal—If protected— Entry in 
settlement papers that they are not recognised by 
Government'^ — Effect of* 


' — -"-S. 8 — “Notice" — If includes notification 
under Bengal Act XI of 1859, See Bengal Land 
Revenue Sales Act (1859) Ss. 5 and 6. 23 ! 
Pat. 947. I 

S. 8 — Scope — If subject to S. 25 of Act 

XI of 1859. See Bengal Land Revenue Sales 
Act (1859)/ S. 33. 23 Pat. 947. 

S. 8 — Scope — Reienue sale— Certificate granted 

to purchaser — Suit to set aside sale alleging non-service 
of notices under Ss* 5, 0 and 7 of Act XI of 1859 — 
Maintainabi lity* 

It is clear from S. 8 of the Bengal Land Reve- 
nue Sales Act of 1868 that after a sale certificate 
has been granted under S. 28 of the Bengal Land 
Revenues Sale (Act Xi of 1859), the title of the 
purchaser cannot be impeached on the ground of 
non-service of the notices prescribed by the Act 
of 1859i and the (3ourt is precluded from enter- 
ing into the question whether the notices were ! 
duly served or not. Hence a suit to set aside a 
revenue sale, after the grant of a sale certificate, 
on the ground of non-service of notices under Ss. 
5, 6 and 7 of Act XI of 1859, is clearly barred 
under S. 8 of the Act of 1868. {ChaUetji and 
Shearer, JJ.) Badrinarain v* Benimadho, 23 
Pat. 947=220 I.C. 25=11 B.R. 449=AJ.R. 
1945 Pat. 186. 

• — — S* IQ— Opening of sepatate account— Effect 
of— Liability to pay kist for period prior to sepa- 
ration— If remains joint with larger account 
The concluding sentence of S. 10 of Act XI of 
1859 npt directly cpntgmplatc the ^^tparatijon 


Where a nimhozola and an osat nimhowla in a 
Government Khasmahal are entered in the settle- 
ment papers “as not recognised by the Govern- 
ment”, the effect of the entry is, at least, to 
1 deprive these tenures of the protection of the 
1 third exception in S. 12 of Act Vii of 1868. They 
' are not even under-tenures requiring to be annul- 
j led by the Government under that section. At 
most they are incumbrances which fall with the 
; revenue sale. {Eau and Mukherjea, JJ.) Sashi- 
; KUMAR Baishnab V* Kamani Mohan Das. 214 
jl.C, 19=17 R.C. 12=77 C.L.J. 422=A.I.R. 

I 1944 Cal. 228. 

S. 12 — *T enure* — If includes interest of 

Jotedar or raiyat* 

The interest of a Jotedar or raiyat is not a 
tenure within the meaning of S. 12 of Act VII of 
1868 and is, therefore, not protected. {Biswasi 
j.) ABDUL Karim v* Rajchendra. 199 I.C. 
44=14 R.C. 518=46 C.W.N. 493=AI.R. 1942 
Cal. 378. 

Ss. 13 and 14— J olnt sale of separate aeco- 

; unts— Legality* 

; A joint sale of two or more defaulting separate 
j accounts of an estate is not warranted by the 
j provisions of Act XI of 1859 and is illegal* S. 
j 14 of the Act points to a separate sale as the pro- 
per procedure. The rule laid down by the Board 
j of Revenue in Note 8 to S. 13 of the Act in the 
j Government Manual directing a joint sale is not 
‘ a statutory rule, and can have no I^al c0e^* 

‘ (Bdgleyi and Biswas^ /X) SAiParA 
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Khirod Chandra AIanna. I.L.R. (1942) 1 Cal- 
310=.200 I.C. 506— 15 R.C. 51—74 C.L.J. 346— 
46 C.W.N. 73=A.I.R. 1942 Cal. 173. 

-S. l^—Applicahilily—No bid at sale of 


separate account 
The procedure prescribed in S. 14 of the 
Bengal Land Revenue Sales Act applies just as 
much when there are no bids at all at the sale of 
a separate account under S- 13 and the sale pr<)- 
ves wholly abortive as when the bids are insulli- 
cient and the sales prove partially abortive. {Ran 
and BiS'ioas, JJ.) Mahomed Manjural IIaq v. 
Bisseswar Banerjee. 47 C.W.N. 408l.= 210 I.C. 
479=16 R.C. 437=77 CX J. 32=::A.I.R. 1943 
Cal. 361. 

*S. 14'~-Declaration for sale of entire 


estate — IVhcn may or may not be made. 

Under S. 14 of Act Xi of 1859 the Collector 
is not bound to make a declaration for the sale of 
the entire estate in every case where the bid for 
one defaulting separate account fails torcali.se 
the full amount of arrear due thereupon, without 
previously putting up the other separate accounts 
which are also in arrears atid have been adverti- 
sed for sale. He can do so only if he finds that 
even if the other sales are held and the proceeds 
are sufficient in each case to cover the amount 
due upon the account sold, the estate as a whole 
will still be left in arrear. If on the other hand 
the arrears due upon one or more of the separate 
accounts advertised for sale, if realised, will be 
sufficient to wipe of! the demand against the 
estate as a whole, the collector is bound to pro- 
ceed with the sales, of the separate accounts 
seriatim^ stopping only when he finds that by ap- 
propriating the purchase money of each account, 
sold to the liquidation of its own arrears, the 
estate as a whole is freed from its Hahility for 
arrears of revenue in the general account 
(Edgley and Biswas, JJ,) Sakina Khatoon v. 
Khirod Chandra Manna. IX. R. 1942 1 Cal. 
310=200 I.C. 506=15 R.C. 51=74 C.XJ. 346= 
46 C.W.N. 73=AJ.R. 1942 Cal, 173. 

S. 14 — Sale of entire estate — Closing of 

separate accounts — Blending of arrears for 
periods prior and subsequent to abortive sale— 
Legality, 

The Collector holding the sale of an entire 
estate under S. 14 of Act XI of 1859 can close 
the separate accounts. The blending by him of 
the two amounts of arrears — one for the period 
anterior atnd the other subsequent to the abortive 
^le of the separate account — is not illegal. 
{Mitter and Khundkar^ JJ,) MANMAtKA Nath 
Ananga Kumar. IX.R. (1941) 2 Cal. 353= 
131=198 LI .C. 152=14 R.C. 438=45 
C.W.N. 890 « A JR. 1941 Cal. 702. 

— lA—Sale proclamation— Entry of 
arrears m wrong column— Validity of sale. 

The fentry in the sale proclamation of the 
■amount^ of arrears in a wrong column, column 
Nd* 7» instead of column No. 8, does not effect 
the validity of the sale, especially when the said 
amount has been entered in the right column in 
^e copy publ^hed m the Collectorate and in the 

iar, JJ.) ManmaVha Nath v. Ananga Kumas. 


I.L.R. (1941) 2 Cal. 353-74 C.L.J. 131 = 198 
I.C. 152.---- 14 R.C. 438=45 C.W.N. 890=A.I.R. 
1941 Cal. 702. 

S, under— If diiferenl from sale by 

a Let ion- -A ppeal — IJmifation-- S ,25. 

There is'iiothiug in the Picn^ul Luvenne Sale 
I. aw which puts a sale under S. M of the Act on 
a different footing as regards an appeaj from a 
sale by auction. On the other hand S. 25 of the 
Act, specifically mentions an appeal against any 
sale made under the Act. When S. 14 is applied 
on the ground that there arc no bidders at tlie 
sale of a share, tlie share is, for ten da>s, not for 
sale in the usual sense ; that is, for that period it 
is not liable to be sold Iiy public auction ; it <ioes 
not mean tliat when it is sold to a co sharer that 
sale lias a special ciiaracteristic. An appeal from 
such a sale can not also be entcitainct if time 
barred. {Middleton.) Au/.vv, R.miman i'. 
wAuunAKi Mahton. 10 B.R. 89, 

Ss. 14 and lS-.*ii'ope‘-Sii!e—Ai\u'nce of 

bidders—Moticc of sale of tohole estate after 10 
days in default of payment of arrear.^ hy other co^ 
sharers — Payment ^of arrears by one eo sharer 
diiy-Jiffect of Subsequent payment by defaulting 
next sharer— 1 f effective. 

On 8-1-1940, a share in a Tanzi wa.s put up for 
sale. As there was no bill, it was anitounced, 
in accordance wiifi S, M of Act X! of IK59, that 
unless within lOdays one or more vi the recorded 
Co-sharers in the estate paid up the whole arrears 
due from the share in (piestion, tl.e entire estate 
would be put uj) for sale. On the ne.xt day the 
recorded proprietor of a separate account in the 
Tauzi deposited the arrears and on the same day 
the defaulting proprietor of the share deposited 
the arrears and the coUeclor thereupotj passed an 
order of exemption from sale. 

Held, that the arrears having been deposited by 
the co-sharer the purchase was complete, and Iht 
collector liad therefore no Jurisdiction to exempt 
the defaulting share. {Midaleton,) Ham Kisikjre 
Handky Sheouutt Pkasap. 7 B.R, 422» 1941 
P,W.N.489. 

S, ZS-yippeaV—Sature-Af an ^*appeuP 

under Limitation Act, 

There is no warrant for holding that an appeal 
under S. 25 of the Bengal Revenue Sale Act k 
not really an appeal as contemplated by the Limb 
tation Act. The won! ^‘appeaf' in S. 25 of the Act 
cannot be interpreted in any different scuhc from 
that in which it is used in the Limitation Act. 
(Middleton,) Mahomed Yusup % Ammi Prasad 
8. B.R. 114. 


S. 25— Applicability— Hale under S. 14— 

Appeal— Limitation. See Benuad Land Revenue 
Sales Act, S , 14. 10 B,R. 39. 

— —-^.ZS—Jurisdiction of commissionirSPPml 
perf erred beyond ime-- Order on after hearing— 
Revtsion— -Interference by Boatd, 

A commissioner's order under S. 25 of the 
Bengal Revenue Sale Law is final and the Board 
will not ordinarily interfere with his order In 
revision j but where the comattssioner entertains 
an appeal which is preferred beyond the period of 
foritby S2of the Bengal 
Act VII of 1868* hi nets without } urif diction, and 
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his order on suck an appeal is therefore liable to 
be set aside in revision by the Board of Revenue. 
{Middleton,) AIahOxmed Yusuf v, Ananli 
Pkasad. 8 B.R. 114. 

Ss. 25 and Z6~-Reference to Board by Com- 
missioner — Competency — Non issue oj notice 
under S, 25 — I'C/un amounts to hardship— Powers 
of Commissioner and of Board ta set aside sale. 

The non-issue ot a notice under S. 5 of the 
Bengal Revenue Sales Act cannot be held to be a 
hardship if it was not required by law. The 
mere fact that on a previous occasion a notice 
under S. 5 was issued when it was legally neces- 
sary to do so would not mean that it amounts to a 
hardship if the notice is not issued when there 
was no legal necessity to do so. la such a case it 
is not open to the Commis.'.ioner to make a 
reference to the Board uuaer S. 26 of the Act, 
He can set aside the sale hnnseli under S. 25, if 
he thinks the notice was legally neecssar} , but tlie 
Board cannot set aside the sale under S. 25. 
{Middleton.) Subhkaran Das t, Gobind JVIahesh- 
WAR Prasad. 8 B.R. 428. 

S. 25 — Revision — Jurisdiction oj Board of 

Revenue. 

i."iiTho ugh an order of the Commissioner under S. 
25 of Bengal Act XI of 1859 is not generally open 
to revision by the Board of Revenue, the Board 
can revise what may be called a miscellaneous 
order under the Act when such an order appears 
to the Board to be illegal. {Middleton.) Ram 
Kishore Pandey V. Sheodutt Prasad. 7 B.R. 
422=1941 P.W.N. 489. 

Ss. 25 and 26—Setting aside of sale— Condi- 
tions to he imposed— If confined to compensation 


only. 

The conditions which the Board of Revenue 
may impose under S. 26 of the Bengal Revenue 
Sales Act, while setting aside a revenue sale, are 
not limited to the compensation laid down in S.25' 


BEN. LAND REVENUE SALES ACT(1859) 

no jurisdiction to entertain under S. 25 of the 
Land Revenue Sales Act a time-barred appeals 
Such an appeal not being a properly constituted 
appeal he has no jurisdiction in respect of such 
an appeal to make a recommendation under S. 26 
of the Act. {Middleton.) Sahdeo Sahai Sinha 
V. Nathuni Lal. 8 B R. 397. 

S. 26 — Applicability — Sale under S. 14. 

S, 26 ot the Bengal Land Revenue Sales Act 
applies to a sale under S. 14 of the Act. {RaU 
and Biswas, //.) Mahomed Manjural Haque v. 
Bisslsswar Banerjee. 47 C.W.N. 408=77 C. 
L.J. 32=210 I.C. 479=16 R.C. 437=A.I.R. 1943 
Cal. 361. 

S 26 — 0^'der of Board annulling sale — Suit 

for declaration that it is ultra vires — Board if 
necessary party— Member of Board if protected 
from suit — Judicial Officers' Protection Act. 

The Board of Revenue is not a neceesary party 
to a suit for a declaration that its order annulling 
a sale under S. 26 of the Bengal Land Revenue 
Sales Act is ultra vires and void. The Board of 
Kevenue cannot be sued in its official capacity 
either in the name of the Board itself or in any 
other name and the only way of impleading it in 
the suit would be by impleading the member con- 
stituting the Board as a party defendant in his 
individual capacity and in his own name. As the 
Board does not act judicially in annulling the sale* 
the member concerned is not protected from suit 
by the Judicial Ofikers’ Protection Act. But he 
is not a necessary party. (Rau and Bisutast JJ.) 
Mahomed Manjural Haqtje v, Bissesswah 
Banerjee. 47 C.W,N. 408=210 LC. 479=16 R. 
C. 437 = 77 C.L.J. 32=AJ.R. 1943 Cal. 361* 

S. 26 -Powers of Board-Setting aside tH 


revisison on ground of hardship. ^ ^ 

The Boavd has power to interfere in revision 
in order to correct a mistake partly caused by the 

^ I negligence of an officer of the Court of Wards 

It can direct the arrears and ail Government dues j omitting to mention s separate numberspcci- 

and interest at 6 to be deposited as a condi- ‘ 

tion for the setting aside of the sale. {Middleton.) 

AHMAD Hussain v, JiwacuhSahu. 8 B.R, 


403. 

— S. 26— Annulment of sale— Inherent power 

of Board — Order of Board annulling sale without 
representation by Commissioner — Validity. 

The Board of Revenue has no inherent power 
to make an order annulling a revenue sale apart 
from the provisions of S. 26 of the Bengal Land 
Revenue Sales Act. Therefore, an order by the 
Board annulling a sale with out a representation 
by the Commissioner under this section, is with 
out jurisdiction and ultra jvires. (Rau and Biswas, 
//,) Mahomed Manjural Haque 2/. Bissesswar 
Banerjee. 47 CW.N. 408=77 C.L.J. 32=210 
I.C. 479=16 R.C. 437=AJ.R. 1943 CaL 361. 

— — S. 26 Applicability— Appeal Hme^-barred 
under S. 25— Jurisdiction of Commissioner to 
make recommendation — Limiiaiion Act, Ss. 2 (10) 
and IB* 

An appellant under S. 26 of the Bengal Land 
Revenue Sales Act is not a person having a right 
to institute a suit or make an application within 
the meaning of S. 18 of the Limitation Act» an 
‘ appeal not being a suit under S. 2 (10) of the 
lamitatipn Act The Ommissipner has therpfpr§* 
QA-15 


hcally and'will, in revision, annul a revenue sale 
on the ground of hardship under S, 26 of the 
Bengal Land Revenue Saks Act. (Middleton,) 
Ahmad Hussain v. Jiwachh Sahu. B B.R. 403. 

S- 26— Sale — Setting aside— Failure _ of 


Mukhtear to pay revenue owing io family troubles 
and grief — If ground for. 

The fact that Mukhtear entrusted with paying 
the land revenue on behalf of the owner forgets 
to pay thekistand fails to inform the owner on 
account of family trouble or grief can be n^o 
ground for annulling a revenue sale under S. 2o 
of the Bengal Revenue Sales Act It is the plain 
duty of a Mukhtear, who engages in such business, 
to regularly check up the list of the estates adver- 
tised for sale in the Collector’s Court. Failure to 
do so is carelessness in the extreme, and cannot be 
tolerated. {Lee.) Harinarayan Pande Bin- 
deShwari Prasad, 11 B.R. 385, 

S. %l— ‘Purchase money of one defaulting 

share— Appropriation towards discharge of arrears 
due from another — Fermisstbility. 

The appropriation of the purcBase mmtf of 
one defaulting share towards the discharge of the 
arrears due from another would be 
the proyisions of S, 31 of thejBe^ 

Revenue Sales Act. (Edglgy 'Olfd Eu 
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Sakina Khatoon V , Khirod Chandra ^^ANNA. 
I.L.R. (1942) 1. Cal. 310=200. I.C. 506=15. R.C. 
51=74 C.L.J. 346=46 C.W.N. 73=A.I.R. 1942 
Cal. 173. 


— •"S. 33 — Bin^al Land Rcvcnui Salts Act (1868), 

S, 8 — Relative sccpe and combined effeet. 

Both S. 33 of Act XI of 1859 and S. 8 of Act VII of 
1868 must be given their full effect. The combined 
effe;t of the two sections is that after a sale certificate is 
granted, the sale is liable to be impeached by suit if ii 
had been held contrary to the provisions of the formei 
Act, provided that the irregularity complained of is not 
of the kind mentioned in S. 8 of the latter Act. 
{Chatter ji and Shearer^ //.) BaDRINaRAIN v. Beni 
MADHO. 23Pat. 947=2201,0. 25^11 B.R. 449- 
A.I.R. 1946 Pat. 186. 

— — S. 33 — Frauds Co -sharer not in default 
arranging^ with potential purchasers for reconvey- 
ance io him of his interest— Effect of. 

Where an estate has been sold in consequence 
of a default on the part of some of the co-owners 
of the estate in paying the arrears o£ revenue, 
there is no reason why a co-owner who has not 
himself been in default should not re-purchase 
the property or his interest in it if he can. Such 
conduct is not in any way fraudulent so as to 
render the sale void or invalid. And it makes no 
difference if, knowing that a sale is bound to take 
place, he arranges with potential purchasers to 
reconvey his interest to him in the event of the 
property being knocked down to any of them or 
even sets up an agent to outbid them and buy the 
property on his own behelf. That does not 
amount to fraud which will vitiate the sale. 
(Agarwala and Shearer, //.) 


Razia Begam. 21 Pat 
Zl$ R.P, 257=9 B.R. 200= 
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S. ZZSale tinder S. 14 — Whether can he 

annulled at defendant's instance in collateral 
action. 

A sale held under S. 14 of the Bengal Laud 
Revenue Sales Act in a case where tiiere vere 
arrears of revenue, can only be annulled by a 
Civil Court under the conditions prescribeil in 
S 33 of the Act. Such a sale cannot be annulled 
at the instance of a defendant in a collateral ac- 
tion or proceeding. {Ran and Etszoas, /7.) Ma- 
homed MANjUKALiiAUHH Bi.ssksswar Banerjee. 
210 I,C. 479=16 R.C. 437=47C.W.N. 408=77 
C.LJ,32=A.I.R. 1943 Cal 361. 

-S. 37 — Annulment of tenure — Jnstiiuiion of 

ceritficate proceedings ac^ainst under-tenant — If 
amounts to. 

When the purchaser of a superior interest 
becomes entitled to annul an intermediate 
tenure, a demand of rent directly from an under- 
: tenant in the presence of the tenure-holder by 
way of a certificate proceeding constitutes an 
effective election to annul the tenure. (Chakra- 
vartti, /.) JiTKNDKA Nath Mokdal v. Jahau 
Lal Uas. 50 C.W.N. 37. 

— S, 37 — * Encumbraned — ^Subordinate interest 

not being' under-tenure — If may he encumbeanee, 

A subordinate interest which is not an under- 
tenure within the meaning of S. 37 of Bengal 
Act X,I of 1859 but is merely in the nature of an 
under tenure, may be classed as an encumbrance. 
{Nasim AH, Miiter, Khundkar, Ran and Pal, JJf) 
Khamankari Uasi V. Haushamukhi Dasi. 
I.LR. (1943) 2 Cal.581=208I.C. 461=16 R.C. 
209=77 C.L.J. 232=47 C.W.N. 582=A.I.R. 

Ram Rijhan Sahi ' 


682=205 I.C. 147 
:AJ,R. 1943 Pat. 88, ; 


3 _ 37— of auction-purchaser. 

Per Mukherjea, /.—The statutory title which 


^S, SZ-^-Fratid—What comtiiutes— Ground I law gives to the auction-purchaser at a 

for setting aside sale— Agreement among bidders ; revenue sale js for protection of revenue and in 
not to bid against one another— Co-sharers parties 1 order to ensure due payment of revenue by such 
io agreement— If’ vitiates sale. t purchaser and to avoid the necessity of repeat- 

In order to justify a revenue sale being inter- j cd sales of the property, he is entitled to ail the 
feted with on the ground of fraud it must be j rights which the original settlor had at the time 
shown that the fraud in question took place not I settlement, {Mukherjea and Roxburgh, 

during the sale, but prior to it, the sale having i 

been directly brought about or engineered by ‘ 2 Cal 199—45 C.W.N. 851— 200 

means of it and that the perpetrators of the fraud | 666—73 C.L.J. 405— A.I.R.1941 

were the co-owners of the proprietors who chal- 6.al. 604. 

lenge the sale or otherwise stood in a fiduciary! S. 37— Undtr-tenun — MtaniHi — Under- 

relationship to them. An agreement between the I tenure not ■mholly toitkin defauliinz ettau— Whether 
bidders at an auction sale not to bid against one i can be annulled- 

Mother and later to divide the property between , The context requires that the word “under- 
thems to which some co-sharers are also parties, tenure” in S. 37 of Bengal Act XI of 1859 should 
I* P'fW*': Pol'cy, “""ot V not be interpreted by applying the definition in 

held to be fraud vitiating_ the sak. Upoma/o ! the Act of 1868. It may be a tenure under more 

than one estate. Consequently a purchaser of 
an entire estate in the permanently settled 


and Shearer. JL) Ram Rijhan Sahi v. Razia 
Bigam. 21 Pat 682=205 I.C. 147=15 E.P. 
257=9 B.R. 200=A.I.R. 1943 Pat, 88. 

*" 8. 33 — Revenue sale — Setting aside — Fraud 

^Inadequate price^Inference. 

.The mere circumstance that at the revenue sale 
the property fetched a low price does not at all 
warrant a conclusion or even by itself raise a sus- 
picion that the sale was brought about by farud, 
so as to render it voider liable to be annulled. 
(Agarwala and Shearer, //,) Ram Rijha:m Sahi 
V. Razia Begam. 21 Pat. 682=205 IC, 147=15 
R.P* ^57=9 B.R, 200=AJ.B. 1943 Pat. 88. 


Districts of Bengal sold for arrears of revenue 
due on account of the same can annul an under 
tenure which ts created under the said estate as 
well as other estates so far as it lies within the 
estate sold. 70 CL J. 34. overruled* (Nasim Alh 
MtUer, Khundkar, Rau and PaL JL) Khamah- 
KMi Dasi v. Hahshamukhi Dasi. I.L.R. (1943) 
2 Cal. 581=208 I .C. 461=16 R.C. 209=77 C.L. 
I 232=47 C.W.N, 582=A J,R. 1943 Cal, 345. 

S. Zl— Valid sub’-diviHtm of tenure^ If ope- 

rate* as breach of contin$Uty of tenure 
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sold at revenue sale — Sub-division of tenure with con' 
sent of defaulting proprietor — Effect of — Position of 
purchaser — B, T . Act, Ss. 50 and 88. 

Though a vali<l sub-division of a tenure does 
not operate as a breach of the continuity of the 
tenure for the purposes of S. 50, Bengal 
Tenancy Act, it would so operate for the pur- 
poses of S. 37, Land Revenue Sales Act, it it 
were valid and binding against a purchaser of 
the superior interest in a sale for arrears of 
Government revenue. 

A defaulting proprietor of a gati-tenure cannot 
consent to a valid-subdivision of the tenure so as 
to bind a purchaser at a revenue sale. The sub- 
division of the tenure being invalid as against 
the purchaser, amounts merely to an amicable 
arrangement among the tenure-holders for the 
more convenient enjoyment of the property, 
(Khtindkar and Lodges 7/.) Amulyadhan Sinha 
V, Kanak Chandra. 199 I.C. 733=14 R.C. 624 
=45 C.W.N. 896=A.I.R. 1941 Cal. 368. 

— -S. 37. Excep. (1) — Burden of proof — Exis 

tence of tenure from Permanent Settlement — Presump" 
lion from long possession — When arises. 

In a suit for ejectment of an under-tenant 
under S. 37 of the Land Revenue Sales Act, the 
burden of proof lies on the defendant to prove 
that he comes within one or other of the excep- 
tions mentioned in the section. Where the 
exception on which the defendant relies is that 
set out ill the first clause, which saves an 
istimrari or mokarari tenure which has been 
held at a fixed rent from the time of the Per- 
manent Settlement, the burden will be lightened 
to a great extent by giving effect to the presump- 
tion in his favour arising from proof of long 
and undisturbed possession. Each case must 
depend upon its own facts and circumstances as 
to what should be deemed to be sufficiently long 
possession for the purpose of justifying such a 
presumption. Where the tenure is proved to 
have been in existence in 1830, it is open to the 
Court to infer as a fact, in the absence of any- 
thing to the contrary, that the tenure did exist 
at the date of the Permanent Settlement. 

/.) Ananda Mohan Poddar v. Durga 
Charan Dutta. 203 I.C, 258=15 R.C. 413=46 
C.W.N. 668=A.I.R. 1942 Cal. 527. 

— — S. 37. Secondly — Settlement — Meaning of. 

Per Mukherjea, /.r— The word “settlement*" as 
used in S. 37, secondly, of the Bengal Land 
Revenue Sales Act, refers not to the permanent 
settlement of the year 1793 but it means the 
particular settlement or contract with the 
Government, whenever that might have been 
made, by which revenue was assessed upon 
certain lands. It means only the original settle- 
ment and not any subsequent re-settlement. 
(Mukherjea and Roxhurght /A) Aptabuddin 
Howladhar V, Abual Kasem. I.L.R. (1941) 2 I 
Cal. 199=45 C.W.N. 851=200 I.C. 98=14 R.C. 
666=73 C.L. J, 405= A.I .R. 1941 Cal. 604. 

S. 37 (4) — ^Garden — Enclosed land for grotti" 

ing vegetables. 

An enclosed plot of land devoted to the culti- 
vation of vegetables is a garden, and is, there- 
fore, protected under S. 37 (4) of the Revenue 
Sales Act. It is immaterial whether the plants 
grown on the land have to be planted every year 


f BEN. LAND REVENUE SALES ACT(1868) 

or are of a permanent nature. (Edgley, J,) 
Ra MEs war Nath ANY z/. Sujbodh Gopal. I.L.R. 
(1943) 2 Cal. 167=207 I.C. 302=16 R.C. 50= 
77 eX.J. 28=47 C.W.N. 434=A.I .R. 1943 Cal. 
262 

S. 37 proviso — ‘Raiyat" — Means cultivator 

and does not include his successor in interest. 
Khodadat Bibi V. Kamala Ranjan Roy. [see 

Q. U. 1936-40 Vol. I Col. 3233] 192 I.C. 77=13 

R. C. 301. 

Ss. 53 and 37 — Co-sharer purchaser holding 

separate account — Pozoer to annul encumbrancer— Sale 
caused by kis own default. 

Under S. 63 of the Revenue Sales Act, read 
with S. 37 as it must be, a co-sharer of an estate 
holding a separate account opened under S. 10 or 
11, if he purchases the entire estate at a sale on 
account of its own arrears — whether a sale 
directed under S. 14 or^a sale otherwise held— 
would acquire the estate free from all en- 
cumbrances and with power to annul under- 
tenures as provided for by S. 37, although the 
sale may have been caused by his own default. 
(Chakravartif /.) Jitendra Nath Mondal v, 
jahar Lal Das. 50 C.W.N. 37,^ 

S. 58 — Applicability — Share of estate. 

The word 'estate' in S. 58 of the Bengal Land 
Revenue Sales Act does not include a share of an 
estate and the section applies only to integral 
estates. (Rau and Biswas^ //.) Mahomed Man- 
jural Haque V, Bissesswar Banerjee. 210 I. 
C. 479=16 R.C. 437=47 C.W.N. 408=77 C.L.J. 
32=A.I.R. 1943 Cal. 361. 

:(VII OF 1868), S. 2’yAppeal beyond time 

— Jurisdiction of Commissioner to entertain — 
Order on appeal — Liability to be set aside. 

The Commissioner is not competent even to 
entertain an appeal which is not preferred within 
the time prescribed by S. 2 of Act, VII of 1868 ; 
and an order passed by him on an appeal pref erred 
beyond the lime so limited is without jurisdiction 
and must be set aside, although the appellate 
order is one which set aside an illegal order. 
(Middleton.) Abdul Latif v, Manzurul Hassan. 
8 B.R.290. 

S. 2— Appeal to commissioner beyond time 

prescribed— Jurisdiction of commissioner to 
entertain. See Bengal Land Revenue Sales Act. 
(1859), S. 25. 8B.R. 114. 

S. 2-^Revision — Land revenue sale— Appeal 

to Commissioner — Order dismissing — Inter-^ 
ference by Board in revision. 

The Board will refuse to interfere in revision 
with an order of the Commissioner passed in an 
appeal under S. 2. of the Bengal Land* Revenue 
Sales Act (VII of 1868) against a land revenue 
sale. (Middleton,) Pachkauri Gir v, Rajnandan 
Singh. 9B,R.415. 

S. 12 Exception llhiTOly— Recognition of 

tenure — Note made in column for special incidents 
in Revisional Survey Record— Presumption— 
gal Survey and Settlement Manual, para, 437 ^I). 

An etmam was recorded in the Rcvi»jji?nal 
Survey Record as a permanent tenure witht rent 
liable to enhancement. There was a furtl^r note 
in the column for special incidents in the |ollow- 
ing terms : "Not binding against Govemmi^t for 
the purpose of assessment; the |>rp$t of 
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. ' (4)ar>J :vith oiw o! prol'rklon 

tenure has come out of tlic proiil ot the superior njtices--lV nether enures for hcnefit oj all, 

landlord/* \ .sealcineut aid tcuipuraniy settied esUite 

Held, tlid.t the record i>rima facie showed as a ; with one ot ihe proprietors alter iioLioes vvere 
special incident of the tenure that it was_ not issued under S. lU (4} and (5) ot ivcgulation \ li 
recognised by the settlement proceeding within ut LS/d, Ciic other co-propriclor.^ neither attend* 


the meaning of the third excei»ting clause of b. 
32 of the Bengal Act Vdl of 1868. 

/it’/d a/ro, that the note only raised a presump- ■ 
tion as to the existence of this special incident 
and that it would be open to the tenure-holder lo 
show that the tenure was recognised in the above 
sense and that its rent was taken as the basis of ' 
the assessment of the profits of the estate. (Pair , 
/,) Rohini Ranjan i)As V, (Jmeshchanuka , 
Dui'TA. 207 1.0.34=16 R.C. 15=76 C.L.J. 203 
=47 C.W.N.241=A.I.R. 1943 Cal. 211. 

*— — *S. 14— Co-.r/itircr paying up full arrears-- ' 
Sale, if Complete, 

As soon as the full arrears are paid by a co- 
sharer, the purchase is complete under S. 14 of 
the Bengal Revenue Sale Law, (Middleton.) 
Pachkauri Gih V, Rajnandan Singh. 9 B.R, 

415. 

— -S. 14 — Deposit by co-sharer — Acceptance by 
Deputy Collector — If amounts to declaration of 
purchase by unauthorised officer. 

Under S. 14 of the Bengal Revenue Sale imw, 
a recorded sharer is entitled to purchase the 
defaulting share by paying lo the Provincial 
Government the whole arrear due from that 
share. Acceptance of the deposit is only an 
administrative act and if a Deputy Collector 
accepts the deposit, it does not amount to a 
declaration by an officer not empowered to make 
it that the depositor was a purchaser under S. 14, 
(Middleton.) Pachkausx Gir v, Rajkahdan 
Singh. 9 B.R. 415. 

-Ss. 14 and IB— Holder of separate share 


also co-sharer in defaulting share — Right to pur- 
chase— Power of Collector to exempt share on 
default* 

XJnder S. 14 of the Bengal Land Revenue Sale 
Law, the holder of another separate account who 
happens also to be a co-sharer in the def aulting 
share is not debarred from purchasing the default- 
ing share. If the defaulting share is not 
purchased by a co-sharer the Collector can, under 
S. 18 of the Act, exempt the entire share from 
future sale. The Collector has, however, no 
power to exempt the share from its liability to be 
purchased by a co-sharer, (Middleton.) Pachka* 
mx (jTR V* kajnandan Singh. 9 B.R. 415. 

— Ss.l4 md 12— Tenants recorded as ‘^raiyats 
sthitiban” — Whether protected. 

Tenants recorded as ^'raiyats sthitiban** are not 
entitled to protection under S. 14 of the Land 
Revenue Sales Act unless they prove that they 
actually cultivate the land, but they will be pro- 
tected by the third exception to S. 12 of the Act if 
they hold their tenancy under an under-tenure 
v^ich itself is protected by this exception. (Rox- 
burgh and Akram. JJ.) Khalilar Rahman v, 
MAMdDA Khatoon. I.L.R. (1942) 2 Cal. 502= 
208 I.C. 399=16 R.C. 200=76 C.L.J. 393=A.I. 
R. 1943 Cal. 446. 

BENGAL LAND REVENUE SETTLE- 
MENT REGULAtl ON (VII OF 1822). S.IO 


iug nor o!)jectiiig, has liic chccl of u joint settle- 
ment witii ail the proprietors, aiivl vmucs to the 
ncaeru ol all ui them. Oum, J.) Xakk.sh Chandra 
V, SNKiiAi.ATA Guha. 47 C.W.N. 730. 

— S. 14 (3 Pi'.f'.r Cfdc'r A /us 

intffi (l) ^ or red entry i n n icrd . 

Nu Court liA.N any p^nver to revise it.stnvn unius, once 
they ti.ivc bi.cti duly cxet'pl n>r i‘»,tn'eetnig clerical 

nusiukc^, Atiy pcr>ou .if'giicvcU by die older ut .i Court 
has his ieg.il ;c.ic.dy cUher in the Civil Couil ui in^ihe 
Com t tu vvhicu tue oui.'uial Couit is suijoitjjnatu. Ihc 
Culleclur Iran no power lu tevise his oiders parsed in 
setUenient operation.s under Rei^ulatiou Vil ut iMS2, if 
the is wrong, the remedy is dy way ui leviMon to 
the Huard ut Revenue, hut the Coileclut caimut ievi.se 
his own order even tor the purpusc ut cofteciini» an 
entry m the Sctlleineni Record. {Pce.) RacHUNAN- 
1)AN blNHH r-. NACiCilHWAK SlN<lH. 11 B.R- 443, 
BENGAL LICENSED WAREHOUSE AND 
FIRE BKIGADEaCT (1 OL 18937. Ss, 4 6, 
8, 10, 12, 13, and l^—Apphcabdity—KaiUcay^— 

; Railicays Act, Ss. 7, 47 and U5. 

The provisions of Ss. 4, 0, 8, 10, 12, lo and H ui 
' Bengal Act i u£ 1893 arc mcun.sislciit with Ss. / 
and 47 of the Railways Act and have nu applica- 
' tion to railways, it is, thcreiure, not incumbent 
on the railways to takeout a license lur their 
warehouses under the provisions of the Bangal 
Act and no tax is payable by the railway on that 
account. These provisions, if applied to railways 
would result in a division of control between the 
Central Government and the local autlionties, 
which would be entirely inconsistent w ith the 
main scheme of the Railways Act. Further, the 
railway is protected under the provisions of S* 
135 of the Railways Act. The license fee pres- 
cribed by the Bengal Act is a tax in aid of the 
funds ot a local authority witliin the meaning of 
this section, the local authority being the Commis- 
sioner of Police who is entrusted under the Act 
with the control of the Fire Brigade Fund under 
the general superintendence of the Local Govern- 
ment, (Edgley, J.) MARRicTrT v* iMuNxctFAUTV 
OI'IIOWUAH. I.L-R. (1941)1 Cal 345=196 I.C. 
394=42 CrXJ. 855=14 R.C. 236=45 C.W.N. 
347 =A.I.R. 1941 Cal 319. 

BENGAL LIMITATION REGULATION (II 
OF 1805) S. U, Second— Assessment of invalid 
lakhiraj with revenue— Cause of action— When 
arises, Province of Bengal s/, l^lRiXUNioY Roy. 

Q.D. 1936-*40 Vol I. Col 358.] 191 I.C, 
499=13 R. C. 246. 

S. 11, Second— Claim barred under— Not 

revived by subsequent repeal of Regulation. 
Province of Bengal v, Mritunjoy Roy, Isee Q.D. 
1936-MO Vol I. Col 35>^]. 191 I.C. 499=13 
R.C. 246. 


S. 11, Second—Not impliedly repealed by 

Act XIV of 1859. Province of Bengal tt, MaituN 
JOY Roy. [see Q.D, 1936— MO Vol I, Col 3581 
191 I.C. 499=13 R.C. 246. 

BENGAL LOCAL SELF-GOVERNMENT 
ACT (III OF 1885). Ss. 10. IB-B and 19- 
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BENG. LOCAL SELF-GOVT. ACT (T885). 

Election held under S. 10 (1) declared void under 
S. l8-5 — Appointment by Local Government — 
Legality. 

If an election held, under S. 10 (1) of the Ben- 
gal Local Self-Government Act is subsequently 
declared void under S.IS-B of the Act, the machi- 
nery which is provided in S. 19 should be put 
into operation. It is not within the competence 
of the Local Government to make an appointment 
under ^S. 10 (2), and if an appointment has to be 
made it should be by the Commissioner under S. 
19 if the vacancy is not filled by an election 
within the time prescribed. [Arfirmirpf (Eiszi<as, 
J.) Sashi Sb:khar Bash v. PRovrNCK or Benoal. 
I.L.R. (1942) 1 Cal. 555 (Derbyshire, C. J.) 
and Gentle J.) Upf.ndra Nath Maluck z/. Sashi 
Shekhar Bose. 46 C.W.N. 641=205 T .C. 79=15 

R. C. 577=76 eX.J. 281 = A.LR. 1943 Cal. 65. 

S. 20 and B. of Board to contract — 

Contract not executed in manner prxinded hy y tile<-— 
Enforceahility. 

Under S. 20 of the Bengal Local Self-Onvernment 
Act, the power of the Board to contract is subject to 
the rules made by the Provincial Government under 

S. 138, R. 103 which requires a contract or agreement 
entered into by the Board to be sanctioned at a Board 
meeting, signed by the chairman and two other members 
of the Board and sealed with its common seal, \i inira 
vires the rule-making power of the Local Government, 
and unless the contract is so sanctioned and executed, it 
Is not binding upon the Board and cannot be enforced 
against it. (Gentle, /.) BaraSaT BASIRHAT LIGHT 
Railway CO., t.td. 2^. District board, 24 Par- 
GANAS. X.L.B. (1944) 2 Cal, 101. 

S. 28 — Order of removal of chairman hy 

Government — Application made by Board to 
Government for such removal not valid — Jurisdic- 
tion of Civil Court. 

The very foundation of the exercise of the 
power by the Local Self-Government under the 
last part of S. 28 of the Local Self-Government 
Act for the removal of the Chairman of a District 
Board for persistent neglect of duty as chairman 
is the application of the Board. If there was no 
valid application by the Board to the Govern- 
ment, the foundation of the order ^for removal 
by Government is gone and there is no reason 
why the Civil Court cannot declare that order 
as inoperative. There is nothing in the Act which 
takes away the jurisdiction of the Civil Court to 
try this matter either expressly or by necessary 
implication. 

Per Pal, J , — A Chairman of a District Board 
as such has a legal character and is prima facie 
entitled to a relief from a Civil Court from any 
interference with his right in that character. 
The decision of the Board or of the Government 
finding that the Chairman persistently neglected 
his duty will not be conclusive and will remain 
liable to be questioned in a Court of law. (Nasim 
Alt and Pal //.) Lutfar Rahman v. Waliur 
Rahman. 75 CXJ. 491=205 X.C. 483=15 R.C. 
636=AXR. 1943 Cal. 59. 

-Ss. 30 (b) and 28 — Validity of requisition 

— Some of requisitionisis withdrawing ft cm re- 
quisition'^ Remaining 1 equisiiicnisis less than sta- 
tutory numbef'^Re solution passed at meeting held 


BENG. LOCAL SELF-GOVT. ACT (1885). 

thereafter— Order of Government thereon— If 
ultra vires. 

Where 15 out of 30 members of a District 
Board sent a requisition under S. 30 (b) of the 
Local Self-Government Act for a special meeting 
for the removal of the Chairman from his office 
hut before the expiry of the period prescribed 
for the meeting to be called by the Chairman 
seven of the requisitionists withdrew from the 
requisition. 

f/eld, that there was no requisition as required 
by S. 30 (b) of the Local Self-Government Act 
and that therefore the resolution passed by the 
Board at a meeting held thereafter for sending 
an application to the Provincial Government for 
the removal of the Chairman was not valid and 
that consequently the action taken by the Govern- 
ment thereon was ultra vires and ineffective. 
(Nasim AH and Pal, JJ.) Lutfar Rahman v. 
Waliur Rahman. 75 CX. J, 491=205 I.C, 483 
=15 R.C. 636=A.I.R. 1943 CaL S9. 

— — — S. 35-A — Provident Fund Rule — Construc- 
tion— RiHe providing that District Board may 
grant additional contribution— Conirihution, if 
discretionary. 

A Provident Fund Rule of a District Board 
provided that ‘'the District Board may grant 
from the District Fund at the time of the retire- 
ment to any servant ... an additional contribu- 
tion at the rate of half a months pay for each 
complete year of service rendered by such ser- 
vant, subject to a maximum of 15 months' pay". 

Held, that the question whether or not any 
additional contribution as contemplated by the 
rule should be made in any particular case was at 
the discretion of the District Board, and that if 
the District Board in any case decided to make 
an additional contribution the rate fixed by the 
rule was not imperative though subject to the 
maximum prescribed by it. (Akrnm and Pal, J J.) 
District Board of Khulna v. Jogesh Chandra 
I.L.R. (1943'i 1 Cal. 558=209 I,C. 432=47 C W‘ 
N. 323=A.I R. 1943 Cal. 447. 

S. 73 — Bead side land — Powers of District 

Board — Power to settle same for building purposes. 

Roadside land whirh is under the control and admi- 
nistration of a District Board under S. 73 of the Bengal 
X.oca1 Self-Government Act does not vest in the District 
Board. The powers of the District Board in respect of 
such land are limited to the use of the roadside land 
for purposes ancillary to the maintenance of the main 
road hut the District Board has no right whatever to 
divert it to a different purpose and to settle it for the 
purpose of building on it, (Manohar tail and Beevor, 

y/.) District board of Manbhum r/. B. N, By. 
CO. 23 Pat. 931 = AXB. 1B45 Pat. 200. 

S. 79 — Scope— ff must he read with S, 20. 

The authority of the Board under S. 79 of the Bengal 
Local Self-Government Act "to take measures for the 
construction, repair and maintenance of works” is sub- 
ject to the express power given in S. 20 to contract, 
which power is subject to the rules made by the Local 
Government. The provisions of S. 79 are not exclusive 
of, but must be read together with, the provisions 
S. 20. There is no additional separate power contained 
In S. 79 for a Board to make contracts and it has no 
authority to enter into binding agreements*' other, Lh®i1 
by the mode prescribed in K. 103* 
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BENG. LOCAL SELF-GOVT. ACT (1885). ‘ 

BARASAT BaSIRHAT LIGHT RAILWAY CO., LTD. v. j 
District board, 24 parganas. I.L.E (1944) 2 ! 
Oal. 101. i 

— S. ^2— ‘Guarantee io increase trading profit or to 
convert trading loss into tradins' profit — / / authorised — 
Enforceability, 

A guarantee by the Board to supplement the net 
earnings of a tramway company by such annual sums, 
not exceeding Rs 38 000, being 4 p. c. on the amount 
of the company*s share capital, as might be necessary 
to make the net profits equivalent to Rs, 1,500 per 
annum per mile of the tramway, is no* authorised by 
S. 82 or any other provision of the Bengal Local Self- 
Government Act, and is, therefore, not enforcible j 
against the Board. There is no provision in the Act | 
which permits a Board, whose resources are public I 
funds, to guarantee or to pay to a trading undertaking! 
any sum to increase its trading profit or to convert its j 
trading loss into a trading profit. The reference to 4 j 
p,c. on the amount of the company*s share capital does | 
not make the guarantee to be in respect of interest on 
capital expended on the tramway, which S, 82 permits; 
it is an explanation of how the limit of R. 38,000 was 
ascertained. (Gentle^ /,) BaRaSat BaSirhaT 
UGHT Railway Co., ltd. v. District board, 24 
PARGANAS. I.L.R. (1944) 2 Cal. 101. 

----- — S. 82 — Guarantee not sanctioned by specified 
methority^If enforcible against Board. 

A guarantee by the Board under S. 82 of the Bengal 
Ix>cal Self-Government Act without the sanction of the 
specified authority, is ineffective, and cannot be enforced 
against the Board. {Gentle.^ J.) BaRASaT BasiRHAT 
Light Railway Co., Ltd. v. District board, 24 
Parganas. LL.B. (1944) 2 Oal. lOi. 

S. ^6-A-Sridge constructed by District 

Board dismantled and reconstructed by Road \ 
Board^-^Sanctlon for levy of toll obtained only 
for old bridge— Unrealised balance of sanctioned 
amount — If can he realised by levying toll on 
new bridge-^Such balance and price of old 
materials used — If District Board*s contribution 
to new bridge. 

Under S. 86-A of the Bengal Local Self- 
Government Act, the toll can be recovered only 
from persons using a bridge in respect of which 
the sanction of the Local Government is given. 
If that bridge is dismantled and a new bridge is 
erected on the same site, the unrealised balance 
of the amount sanctioned for the old bridge can- 
not be realised by levying a toll on the new bridge, 
when neither the estimated cost of renewal was 
included in the amount originally sanctioned nor 
a fresh sanction for a toll has been obtained in 
respect of the new bridge. Where the old bridge 
which was dismantled was constructed by the 
District Board out of its own funds and the new 
bridge was reconstructed by the Road Board 
with grants from the Central Road Fund and 
there was no sort of connection whatever between 
the one and the other except that materials of 
the value of about Rs. 250 only were used from 
the old bridge, the new bridge cannot be taken to 
be the old one in another garb ; nor can the out- 
standing balance which was due on account of 
tolls in respect of the Old bridge be regarded as a 
contribution by the District Board towards the 
cost of the new bridge. The question whether 
the price of the materials of the old bridge which 
had been used for the construction of th6new 


BENGAL MONEY-LENDERS’ ACT, (I93S). 

bridge can be regarded as a c*^ntribution out of 
the District Board Fund is not wholly free from 
difficulty having regard to the provisions of S. 52 
and 53 of the Act. (Edgley and Biszvas, JJf) 
Pabna Dist. Board Ranj it Chandra Lahiri, 
IX.R.(1942) 1 Cal. 194=45 C.W.N. 1035=198 
IC. 788=75 C.L.J. 386=14 R.C. 500=A.LR. 
1942 Cal. 72. 

Sanction of Local Government— • 

Omission to specify amounts to be recovered— 
Validity. 

Under S. 86-A of the Bengal Local Self- 
Government Act, the sanction of the Local 
Government will not be valid or complete unless 
it expressly mentions the amounts the recovery 
of which is sought to be authorised thereby. 
(Edgley and Biswas, JJ.) Pabna District Board 
V Rantit Chandra Laiiirl T L.R. (1942) 1 
Cal. 194=45 C.W.N 1035=198 I.C 788=75 C. 
L. J. 386=14 R.C. 500=A.I.R. 1942 Cal 72. 

S. 138 — R. 103 of Rules framed under — Validity 

— Contract by Board not executed in manner provided 
bv rule—Enforceahility. See BENGAL I OCAL Sklf- 
government act, S. 20 AND R. 103. I.L R. (1944) 
2 Cal. 101. 

S. lA6—AppiicabilttySuit against District 

Board. 

S. 146 of the Bengal Local Self-Government 
Act docs not contemplate a suit against the 
District Board as such, hut is applicable only to 
suits against the members of any Di.strict Board 
or again.st any of their officers, A suit against 
the District Board is, therefore, raaintamable 
without notice under the section. (Akram and 
Pal, JJ,) District Board of Khulna v, Icxjfsh 
Chandra. I.LR. (1943) 1 Cal. 558=209 I.C. 
432=47 C.W.N. 323=A.LR. 1943 Cal. 447. 

BENGAL MONEY-LENDERS ACT (VII 
OF 1933), S. 2 (2) — **SuccessorHnAnteresi*" of 
borrower— Meaning of— If includes purchaser of 
equity of redemption. 

The expression '‘succe.ssor-in-interesf' in S. 2 
(2) of the Bengal Money-Lenders Act may be 
taken to include an executor or person.^ who have 
succeeded to the original borrower's property by 
inheritance who will be liable to the extent of the 
borrower’s assets which have come into their 
hands. But it is not the intention of the Legisla- 
ture that it should include a purchaser of the 
equity of redemption. (Edgley, J,) Hrishikesh 
Banerjee V. Jitendra Nath Roy. 45 C.W.N. 
850, 

'S. 4 ** Amount of such interest fecovera>* 

hie in the suit**— Interpretation— Simple mortgage 
suit 

The expression “the amount of such interest 
recoverable in the suit" in S. 4 of the Bengal 
Money Lenders Act means the arrears of interest 
recoverable in the suit and not up to the date of 
the suit. The expression, therefore, means with 
reference to a simple mortgage suit, the arrears 
of intijrest up to the date fixed for redemption. 
(KflM and Mukherjea, JJ.) Khirode Chandra 
Ghosh z;. Narendra Nath Sanyal. 45 CMM, 
15. 

-- S. 4-~' ‘Principal of the loan'*— Meaning of 
—Renewed bond. Sudhanya Mohan Basak v, 
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BENGAL MONEY-LENDERS' ACT (1940). 

Manorama Gupta, [see Q.D. 1936-40 Vol. I Col. 
5233.] I.L.R. (1941) 1 Cal. 83=192 I. C, 321= 
13 R.C. 307=72 C.L.J. 391. 

|-(X OR 1940 ) — If ultra vires — Provisions 
relating to promissory notes — Conflict between 
Act and Contract Act — How resolved — Doctrines 
of repugnancy and ultra vires — Decrees on pro- 
missory notes passed before Act — Question of 
ultra vires—// arises. 

Assuming that the Bengal Money-lenders Act 
affects^ and was intended to affect rights and 
liabilities based on promissory notes, it does not 
necessarily follow that the Act must be wholly 
void as ultra vires the Provincial Legislature. 
The Act must, taken as a wlio’e, be held to fall 
within the description, “legislation in respect of 
money lending and money-lenders" a subject 
within the exclusive competence of the Provin- 
cial Legislature (Entry No. 27 in List II). The 
fact that among the documents on which moneys 
nay be lent promissory notes form an important 
class will not justify the view that the regulation 
and control of money-lending have to that extent 
been taken out of the purview of provincial Lgis- 
lation. In the event of a conflict between provi- 
sions contained in the Act so far as they bpr 
upon promissory notes and provisions relating 
thereto contained in a (Central enactment, the 
latter should prevail, as it is the doctrine of 
repugnancy and not the doctrine of ultra vires 
that has to be applied in such cases. Any argu- 
ment that the Act is ultra vires based on the 
exclusion of promissory notes from the sphere of 
provincial legislation, would not avail in cases 
where claims under promissory notes had merged 
in decrees made before the commencement of the 
Act. (Spens* C.J. V aradachartar and Zafrulla 
Khan, JJ.) Bank of Commerce Ltd., Khulna v* 
Amulya Krishna Basu. 6 F.L J. 221=212 I C. 
138=1944 M.W.N. 175=57 L.W. 213=1944 
O.W.N, 184=1944 A.L.W. 271=16 R.F.C. 102= 
10BR.506=LLR. (1944) Kar. (F.C.) 46=48 
C.W.N. (F.R.) 86=79 C.L.J. 220 =A.I.R. 1944 
F.C. 18=(1944) 1 M.LJ.178 (F.C.). 

-Preamble and S. Z6—AppHcahilify of Act-— 

Loan advanced in Bihar but payable either there 
or at Calcutta. 

The Bengal Money-Lenders Act is not applica- 
ble to a loan advanced in Bihar on a promissory 
note although it is expressly made payable either 
in Bihar or at Calcutta, if the intention of the 
parties was that the contract should be governed 
by the law of the place at which the loan was 
effected namely, the law of Bihar. Consequently a 
decree passed by the Calcutta High Court on the 
promissory note cannot be reopened under S. 36 of 
the Act. The expression 'Transactions of money 
lending in Bengal", occurring in the preamble to 
the Act can only mean transactions of money- 
lending which'take place in Bengal. {Edgley, J.) 
Bkij Raj Marwari v. Anant Prasad. I.L.R. 
(1942) 1 Cal. 505=202 I.C. 326=15 R.C. 321= 
A.I.R. 1942 Cal. 509. 

S. 2 {2)—'BorroweP--Lessee from mort- 
gagor, 

A lessee from the mortgagor who took the 
lease after the mortgage, and any person who 
derives an interest in the mortgaged jproperty 
which is affected by th? mortgage, will come 


BENGAL MONEY-LENDERS' ACT (1940). 
within the definition of borrower in S. 2 (2) of 
the Bengal Money-Lenders Act. (Mitter and 
Khundkar, JJ.) Sailendea Nath v. Amaren- 
draNath. I.LR. (1941) 1 Cal. 514=198 I.C. 
316=14 R.C. 448=73 C.L.J. 435=45 C.W.N. 
530=AJ.R 1941 Cal 484. 

Ss. 2 (2) and Borrower'* — Puisne 

mortgagee Yis- 2 .-vh prior mortgagee — Purchaser 
of mortgagor's right vis-a-vis mortgagee — If 
borrowers— Right to benefit of S. 30. 

A puisne mortgagee, vis-a-vis the prior mort- 
gagee,^ and a purchaser of the mortgagor's inte- 
rest via-a-vis the mortgagee or mortgagees are 
borrowers within the meaning ofS.2 (2) of the 
Bengal Money-Lenders Act. Therefore, in a suit 
on a mortgage filed by a non-impleaded puisne 
mortgagee against a purchaser at a sale in execu- 
tion of a prior mortgage decree who had also paid 
off a decree obtained by another prior mortgagee, 
the plaintiff as the puisne mortgagee is entitled to 
the benefit of S. 30 of the Act in respect of the 
claims on the two prior mortgages, if the suit is 
one to which the Act applies. The defendant as 
purchaser of the interest of the mortgagor is also 
entitled to the benefit of that section in respect of 
the claim of the pinintiff as mortgagee. (Mitter 
and Khundkar, JJ.) Sailendea Nath v. Amaeen- 
draNath. I.L.R. (1941) 1 Cal. 514=73 CL.J. 
435=198 I.C. 315=14 R.C. 448=45 C.W.N. 
530=A.I.R1941 Cal. 484. 

S. 2 (2) — "Borrower*— Purchaser of part of 

equity of redemption. 

A purchaser of a part of an equity of redemp- 
tion is a borrowei* within the meaning of S. 2 (2) 
of the Bengal Money-Lenders Act. (Henderson, 
JJ) Abdur Rahim v. Abdur Rauf. 200 I.C. 
734=15 RC. 68=46 C.W.N. 179=A.I.R. 1942 
Cal. 342 (1). 

S . 2 (4) — "'Commercial loan*' — Loan taken 

by dotcor to equip his dispensary with drugs. 

A loan taken by a doctor for the purpose of 
equipping his dispensary with surgical instru- 
ments and drugs to be administered to his patients 
is not a commercial loan. But it will be so, if his 
dispensary is really a shop. (Henderson, If) 
Hari Narayan V. Hari Pada. 46 C.W.N. 844, 

S. 2 (4) — Commercial loan*' — Meaning of— 

Loan for commercial and other purposes— Loan to pay 
off hmtness debts. 

A loan advanced partly for commercial and partly 
for other purposes is not a commercial loan according 
to S. 2 (4) of the Bengal Money-Lenders Act. A loan 
is a commercial loan only if the money is borrowed 
solely for commercial purposes. The borrower may 
thereafter spend the money for purposes other than 
commercial purposes but that would not in any way 
affect the nature of the loan. If a loan is taken by a 
person solely for paying off his business debts, it is un- 
doubtedly a commercial loan. (Sen and Dat, JJ.) 
promode Kumar Sett v. Sheik aminudpin. 49 
O.W.N. 646. 

-S. 2 (4)— Commercial Loaft— Question as to 

^Finding in original suit that it was advanced to 
improve business — Whether conclusive, 

A finding that the mortgage money was bor- 
rowed by the guardian of the minor debtors to 
improve the finance? of their business arrived ?t 
in the original mortgage suit where 
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decision was whether or not there was any legal 
necessity for the loan, is not conclusive between 
the parties in a proceeding under the Bengal 
Money-Lenders Acton the question whether the 
loan was a commercial loan. (Mukheriea and 
Pal JJ.) Pf?oBnAii\TT Mitra Anil Kttkar 
Das 209 I.C. 428:c:47C.W.N. 645=A.I,R 1943 
Cal. 629. 

— — S_. 2 (4) "^Commercial loan — Test—btieniton 
of parties or act ml user — If material, 

In determining whether a loan \v7i< a commer- 
cial loan within the mcanmg of S. 2 (4) of the 
Bengal Money-Lenders Act, what is material is 
the intention of the parties at the time when the 
loan i.s taken and it must he intended to be u<ed 
solely for business purposes, but whether. H wa.s 
actually used or not is not material except that it 
might throw some light on the original intention. 

(Mukherfea and Blank, If.) Guhttpada Biiow- 
Mic V, Upenura Nath. 46 C.W.N. 774. 

-S. 2 (4 ) — Mortfiage in favour of creditor to 


repay old business debts — If commercial loan. 

The expres.sion “for the purposes of any busi- 
ness” in S. 2 (4) of the Bengal Money-Lenders* 
Act includes purposes incidental to the carrying 
on of the business. Tt cannot be said that it is only 
where the money is applied or sought to be appli- 
ed to the primary purposes of the business that it 
will satisfy the requirements of the definition of 
a cotnmercialloam The liquidation of pre-exist- 
ing liabilities which were incurred for the pur- 
poses of the business must be regarded as a legiti- 
mate purpose of the business itself, although it 
may not be a direct purpose. Accordingly a 
mortgage executed in favour of a creditor to re- 
pay old loans advanced by him for the purpose of 
business comes within the definition of a com- 
mercial loan. Etirther in such a case there is no 
new loan in fact but the old loan is merely secured 
by the mortage. Tf therefore, it is a commercial 
loan before» if still remains so notwithstanding the 
security. (Mukherjea and Bimas, 1 1.) Burn a 
Chandra t/. Joy Ch^np. I.L.R. (1943) Cal. 362 
=205 I.C 550=15 R.C. 645=47 C.W.N. 236= 
A.I.R. 1943 Cal, 179. 

— — — S. 2 (4 ) — Recital of commercial purpose in 
mortgage-deed — Evidentiary value. 

A recital in a mortg^ire-deed that the money 
was advanced for commercial^ purposes h not 
conclusive on that point. It is undoubtedly a 
piece of evidence which can be and ought to be 
taken against the mortgagor. But the mortgagor 
should not be refused an opportunity to adduce 
evidence for th^ purpose of showing that the re- 
cital is not correct. (Mukherjea and Bbwas^JJ,) 
Khmar Pros anna Ghosr v. Satish Chandra. 
IX.R.(1943) 1 Cal. 386=206 I.C. 340=15 R.C. 
697=47 C.W N. 202=A I.R. 1943 Cal. 152 

S. 2 (8) — Interest** — Money realisable by 

mortgagee from tenants and money covered by 
rent decrees. 

Monies which a mortgagee in possession might 
have realised from the tenants but actually did 
pot, and monies covered by rent decrees obtained 
pyhith, are “interest** within the meaning of $.2 
(8) of the Bengal Money-Lenders Act. (Render 
son !,) Mehrrunnissa Btbt v. Satish Chandra 
Dutta. I.L.R, (1944) 1 Cal. 321=77 C.L.T, 323= 
217 I.C 87=17 R.C. 152=47 C.W,N. 894««A.L 
R. 1944 Cal. 288. 


Ss, 2(8) and 36 — Preliminary mariyai^r decree 

— Interest due between dates d^ereenni of payment 
-—If corner ivithin definitioti — Total interest up to daif 
fixed fir paymejii exceeding maximum allouu'd Py .V. 30 
not interest up to date of de ree — Deetee, if may ht 
re -opened , 

Where a preliminary mortgage decree directs 
an account to he taken of what is due for jirincipal 
and interest on tlie mortgage at the date of that 
decree and also of what will he due for interest 
on the principal from the date of the decree up to 
a date six months snhsequent to the date on which 
the report is submit on! to the ("ourt for counter- 
signature, and further directs the payment oi the 
amount found dne (ui the report within six months 
of the date of the counter-, siugnature, the interest 
awarded lo the niortgagee hy ih(‘ preliminary 
decree on the princitial sum found due for the 
peMO<l between the dale of that deer<‘e and the 
date fixed therein for i^avmcnt is interest within 
the meaning of S. 2 (8) of the Bangui ^lo^ey- 
Lenders Act. It folhnv.s therefore tlmt although 
the amount of interest, due on the mortgage bond 
calculated to the date of the passing of the 
preliminary decree is not in excess of the maxi- 
mum allowed hy^ .S. v30 of the Act, if the 
total amount of interest calculated up to the 
date fixed for payment is in excess of that 
maximum, the judgment-debtor is entitled to 
apply undi-r S. 36 of the Act for relief from the 
payment of this excess of interest and claim that 
the decree should he reopeiuvl nrni new instalment 
decree passed. (Snt, /.) Mohan Roy v, 

Rai Asitutosh Gnosir. I.L.R. fl942) 1 Cal. 
395=201 I C 372=15 R.C. 187=46 C W,N. 
59 =A, I.R. 1942 Cal. 367. 


— — S. 2 (l2)--^Bond executed hy vendee for unpaid 
purchase moncy-^Transa, iirn, if a loan. 

Every loan is a debt but every debt is not a loan. 
Unpaid purchase money due to a vendor i.s a debt 
due to him, and a bond executed bv the vendee in 
respect therc-of is not a tran.saction which is in 
substance a loan. Therefore, the vendee is not 
entitled to get any relief under the Bengal Money 
Lenders Act in a suit upon such a bond. (Nusitn. 
Alt and Pal /I.) .Saradindii Sekh ar v. T.aijt 
ATohan. 196 I.C. 287=14 R.C. 206=73 C.LJ. 
530=45 C,W.N. 734=A.I.R. 1941 Cal. 538. 

■ S.2(12) — Btmd git*en for securing unpaid 

price — Whether loan — Tests. 

It cannot be laid^ down that in no circumstances 
can a bond ostensibly given for securing the un- 
paid price be regarded as one for a loan. In order 
to determine the question whether a particular 
transaction amounts to a loan, the suhstance and 
not the form must be looked to, and the facts and 
circumstances attending it must be taken into con- 
sideration. Tf the conciilsion be that it was really 
an interest-bearing investment, it would he a loan. 
(Miner and Sen //.) Fatheh ChaNd>. Aximttd- 
DIN. I.L.R. (1943) 1 Cal. 297=47 C.W.N. 52 

670=76 C.LT.49=A.L 
R. 1943 Cal. 108. ^ 

S 2 {12)— Commercial lom—TesP^Infer* 

ence from user- If legitimate. 

In order to determine whether a loan is a com- 
mercial loan the material question would be what 
was the intention at the time when the loan was 
taken. If there is no indication in the instru- 
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ment on which the loan was advanced it would be 
legitimate to make inferences from the user to 
which the money was put to, immediately or 
shortly after the loan was advanced and from 
other facts and circumstances of the case. To be 
a commercial loan the money must be borrowed 
with the intent of using the zvhole of it fora 
commercial venture. (Mifter and Spn, JJ.) 
Fatehchand V. Aeimuddin I.L.R. (1943) 1 
Cal. 297=76 C LJ. 49=206 I.C. 145=15 R.C. 
670=47 C.W.N. 52=A.I.R. 1943 Cal. 108. 

S. 2 (12) — ‘Loan' — Arrears of puinirent — 

Agreement to pay interest. 

Arrears of rent due by a putnidar to a Zamin- 
dar do not come within the definition of loan as 
contained in S. 2 (12) of the Bengal Money- 
T.enders Act merely by reason of an agreement 
between the parties under whicli the putnidar 
promises to pay interest on those arrears in 
excess of what is payable, under law, when there 
is no bond or sectirity taken in respect thereof. 
To constitute a loan there must be an element of 
advance either actual or notional, (Mitkherjea 
and Blank, JJ,) Satinath Bac.chi v, Bhueendra 
Naeayak Stnha. 211 I.C. 428=16 R.C. 531= 
77 C.L.J. 134=AJ R. 1944 Cal. 14. 

— — S. 2 (12) — Nature of transaction — Sale — 
Purchase money paid partly in cash and partly by 
execution of pronote carrying interest— Transac- 
tion, if loan. 

Where on a sale of land the purchase price was 
discharged partly in cash and partly by the exe- 
cution of a handnote carrying interest at a high 
rate, the transaction is in substance a loan. 
(Henderson, J.) Ntrode Barani Debya v. Sisxr 
Kumab ATtjkhertee 203 I.C. 584=15 R.C. 455 
=47 C.W.N. 205=A.I.R. 1942 Cal. 616. 

Ss.2 (12) and 36 — Security bond given by 

vendee for price of goods already supplied and to 
be supplied in future — Interest made payable only 
if vendee failed to pay money within certain time 
— Transaction, if a loan. 

There may exist circumstances under which the 
transaction by which a bond or security is taken 
in respect of unpaid purchase monev may come 
within the definition of a loan as laid down in 
S. 2 (12) of the Bengal Money-l enders Act. But 
where security was taken as a. sort of floating 
security not only for the stim which was actually 
due at the time as the price of goods supplied to 
the vendee but for other goods that the vendee 
might purchase from the vendor in future, and 
interest was made payable on the amount only if 
the vendee failed to pay the same within a certain 
time, there is no question of advance, either ex- 
press or implied and consequently the transaction 
cannot be treated in substance as a loan within the 
meaning of S. 2(12) of the Bengal Money Lenders 
Act. A decree passed on the security bond cannot 
therefore, be reopened under S. 36 of that Act. 
(Mukherjea and Roxburgh^ JJ.) Ktjnja Behari 
Pal V. Satyendra Nath Das 45 C.W.N. 1122=7: 
198 I C. 303=14 R.C. 446=74 C.LJ. 379= 
A,I.R. 1941 Cal. 689. 

Ss. 2 (12) and 34 — Suit by one co-mort- 
gagor against others to recover money Paid in 
excess of his share in satisfying mortgage 
decree— Whether one in respect of a Uoan*. 

Where after the satisfaction of a mortgage 
decree by payments made by all the co-mo rt* 
Q.D.— 16 


BENGAL MONEY-LENDERS’ ACT (1940). 
gagors, one of them institutes a simple money 
suit against the others for the recovery of a 
certain sum with interest upon the allegation that 
the plaintiff had to pay more than his share of the 
common debt, the suit is not in respect of a loan 
as defined in S. 2 (12) of the Bengal Money- 
Lenders Act. Consequently the defendants in that 
suit are not entitled to claim benefit under S* 34 
(b) of the Act in respect of the decree passed 
therein. (Mukerjea and Blank, JJ.) Paphu- 
PATHi Nath Roy v, Sachtnath Roy. I.L.R. 
(1943') 2 Cal 180=209 I C. 15=16 R.C. 273=47 
C.W.N. 405= A.T.R. 1943 Cal. 330. 

S.2(12) (d) (it) — Loan advanced b"^ Co- 
operative Sneiety assigned to non-'memher — Nature 
of loan— If altered. 

A loan advanced by a Co-operative Society is 
excluded from the definition of loan given in the 
Bengal Money-Lenders Act, The nature of the 
loan is not altered by reason of the fact that the 
Society assigns its rights for the recovery of the 
loan to a non-member. The debt is transferred 
to him together with its attribute. (Sen and Das, 
JJ.) Panchanan Bankrjee 2;. Nirmal Citandra 
Lahirt. 50 C.W.N. 7. 

Ss. 2 (22) and 36 — Application under 0.21 

R. 90, C. P, Code — If suit to ivhich Act applies— 
Termination of execution case before Ist January, 
IP39 — Application under 0. 2l,P, 90 pending on 
that date— Application for review— If competent 

An application to set aside an execution sale 
under 0.21, R. 90, C. P. Code, is not “a suit to* 
which this Act applies” within the meaning of S. 
2 (22) of the Bengal Money-Lenders Act, nor 
does it, if successful, have the effect of turning 
an execution case which had terminated before 
1st January, 1939, into such a suit. It makes no 
difference that the application is made bona fde. 
Where, therefore, pos^^ession of the property 
which was sold in execution of a decree was deli- 
vered before 1st Januriry, 1939, and only an appli- 
cation under O. 21, R. 90, C. P- Code was pending 
on that date, there is no suit to which the Act 
applies, and consequently no application for 
review under S- 36 (6) of the Act is competent. 
(Henderson, J.) Jttendra Nath Bera v. Makhan 
T.al. I.L.R. 1942 2 Cal. 148=46 C.W.N. 659= 
201 I.C. 512=15 R.C. 268=75 C.L.J. 366=AJ. 
R. 1942 Cal. 452 (1). 

yS. 2 (22)— Decree for money advanced on 

hnndi — Execution proceeding pending-^ Decree, if 
one passed in suit to which Act applies. See 
Bengal Money-Lenders Act, Ss. 36 and 2 (22). 
46 C.W.N. 555. 

Ss. 2 (22) and Z6— Decree passed before Uf 

January, \9$9— Decree remaining unsatisfied on 
that date hut no execution proceeding pending — 7/ 
one in suit to zvhich Act applies. 

A decree pas.sed in a suit before the 1st January 
1939, in respect of which no proceeding in execu- 
tion was pending on that date is not a decree in a 
suit to which the Act applies within the meaning 
of S. 2 (22) of the Bengal Money-Lenders Act 
although the decree had not been fully satisfied 
on that date* Such a decree cannot, therefore, be 
reopened under S. 36 of the Act. (Mukherfea 
and Blank, JJ.) Ram Kumar De v. Abhoya PiPA 
Bhattacharjee. 202 I.C, 137=15 R.C* 294=T5 
C L.J. 182=46 C.W.N. 557=A,I.R. 194? 

44L 
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I Lenders Act applies within the meaning of S. 2 
! (22) of that Act and is there fort , liable to be 
i re*opened under S. 36 of that Act if the other 
i conditions are fulfilled. (Mukherjea and Blank 


;~Ss. 2(22) and 36 — Mortgage suit termina- 
ting in final decree he j ore h't January^ 1959— No 
execution proceeding pending on that date — State- 
ment of claim filed thereafter by decree-holder on 
notice under S. 15 of Betigal Agricultural Debtors' 
Act — If makes mortgage suit one to zvhich Act 
applies. 

A mortgage suit which had terminated in a 
final decree before 1st January, 1939, and in res- 
pect of which no execution proceedings were 
pending on that date, cannot be taken to be a suit 
to which the Bengal Money-Lenders Act applies 
by reason of the fact that the decree holder had 
filed a statement of claim after the 1st January, 
1939, on the basis of his decree to a Debt Settle- 
ment Board in pursuance of a notice issued under 
S. 13 of the Bengal Agricultural Debtors’ Act, the 
debtor having applied to settle his debts under 
S.o. The mortgage decree cannot, therefore, be 
reopened by reason of the first part of proviso (li) 
to S. 36 (1) of the Bengal Money-Lenders Act. If 
however, the morigagee decree-holder applies to 
execute his decree or applies for a personal 
decree after 1st January, 1939, the debtor would 
then have the right to make an application under 
S. 36, (Mitter and Blank, JJ.) Mohutpptn 
Biswas v, Gopi Charan Monpal. 48 C.W.N. 
85=211 I.C. 440=16 R.C. 538=A.LR. 1944 Cal. 
82. 

— — Ss, 2 (22) and 36 — 'Pending suit or pro- 
ceedings — Relevant date. 

The date relevant for the purpose of determin- 
ing whether any suit or proceeding in connection 
with the loan was pending is the 1st January, 1939 
and not the date of the application under S. 36 of 
the Bengal Money-Lenders Act. (Mitter and 
BlankfJJ.) Monmohan Mukhopadhyay v. Mada- 
hiporbLoan Office, ltd. 48 C.W.N, 87. 


I JJ,) Ramesh Ceiandra Gutia V . Laridpoke Loan 
' Co., Ltd. 207 I.C. 103 = 16 R.C. 27=47 C.W.N. 


361=A.I.R.1943 Cal. 223. 

-S. 2 (22)— Purchaser of equity of redemp- 


tion — I f borrower. 

A purchaser from a mortgagor of the equity of 
redemption in the mortgaged properly is a 
i ’borrower’ within the meaning of ihe^ IL'ngal 
1 ^foney-Lenders Act as defined in S. 2 (22). 

\ {^Biszoas and Roxburgh, JJ.) Bunn an Mia v. 
lOTiNDKA Mohan Dutt. 704 I.C, 592=15 R.C. 
532=46C.W.N. 129=74 C.L.J. 200=:A.I .R. 1942 
Cal. 132. 

-Ss. 2 (22) and 36 — Suit to wkifk Art applies — 


"" S». 2 (22) and 36 — Proceeding before 

Debt Settlement Board— If a suit to which Act 
applies, 

A proceeding before a Debt Settlement Board, 
either started by the creditor, or in which the 
creditor had filed a claim under S. 13 of the Ben- 
gal Agricultural Debtors’ Act, when the proceed- 
ings had been started by the debtor, would be a 
“suit to which the Bengal Money-Lenders Act, 
applies,*^ if it was pending on or started after the 
1st January, 1939, and an award made therein by 
the Board could be re-opened but for S. 36 (1), 
proviso (ii) of the Bengat money-Lenders Act 
which protects such awards. (Mitter and Blank, 
JJ.y Mohiuddin Biswas v. Gopi Charan Mondal. 
48 C.W.N. 85=211 1.C.440=16 R.C. 538=A.LR. 
1944 Cal. 82. 

"Ss. 2 (22) and 36 — Property sold in execu- 
decree purchased by decree- 
holder— Decretal dues set-off against purchase 
money before 1st January 1959— Application for 
iehvery of possession made after that date— 
P ? Passed in suit to which Act applies. 
fiibitgaged property sold in execution 
decree was purchased by the decree- 
set-off the decretal 
, purchase money before the 1st 
SSStr * decree- holder auction 

application for delivery of 
mortgage decree is 
in a lui,t t0 whi^ thp Bengal Mpney* 


Applicatton filed after lit January, 1939 , for review of 
order under S. 83, T. P. Act , passed before that date — 
If revives earlier proceed: 

The mere filing of an application after I.st January, 
1939, for the review of an order passed in a proceeding 
under S, 83 of the T. B. Act prior to that dale, does 
not have the effect of reviving that proceeding. Nor 
could the application itself be regarded as a pr(X;eeding 
coming under any of the three clauses of S* 2 (22) of 
the Bengal Money* l.enders Act. In no sense thus could 
the review ap[)lication avail to bring into existence a 

suit to which this Act applies.” (Piswas aud Aitram, 
JJ.) BHUPENDRA NA'I H KOY V. SUSHIL Chandra. 
49 C.W.N. 642= A.LK. 1946 Cal. 370. 

Ss 2 (22) and36— .Ywtf to which Act applies 

—Decree passed in suit before 1st January* 1939 *** 
No proceeding in execution pending — Procedure 
for obtaining relief. 

A suit for the recovery of money in which a 
decree has been passed before 1st day of January 
1939. and no proceeding in execution of ^ the 
decree is pending on that date, is not a .suit^ to 
which the Bengal Money-Lenders Act applieSf 
even though the decree has not been satisfied. 
Therefore an application by the judgment-debtor 
for relief or for review under the Act is not 
maintainable. He can get relief only by way of 
a suit under S. 36 of the Act. 45 CW N. 8S9i 
dissented from. (5en./,) NabakumaR SiKOH v, 
Maharaja Jogindra Nath Roy. LL.R. (1942) I 
Cal. 354=200 I.C. 350=15 R,C,S7=46 C.W.N. 
84=AJ.R. 1942. Cal. 324- 

Ss. 2 (22) and 5^— Suit to which Act app-^ 

lies— Final decree in mortgage suit passed hi fort 
Ist January* 1959— Such decree not satisfied on 
that date— Procedure for obtaining relief. 

Where a final decree in a mortgage suit was 
passed before the 1st January, 1939, but such 
decree remains unsatisfied on that date, tlie suit 
must be regarded as ’’pending” on that date within 
the meaning of S. 2 (22) of the Bengal Money- 
Lenders Act. Such a suit is. therefore, one to 
which the Act applies. As regards the procedure 
which should be adopted in applying for relief 
under the Act in cases such as the above, the pro- 
visions of S.39 allow the borrower to obtain relief 
either by filing a suit or by makingan application, 
lathe case of apphcaions, it is the intention of 
the legislature that they should be made either 
m the prpcfedings in execution pf « deerpe 



245 


CIVIL, CRIMINAL AND REVENUE. 


246 


BENGAL MONEY-LENDERS' ACT (1940). 
or. if no such proceedings have been taicen or are 
pending, the debtor should be at liberty to file 
what is described in the act as an application for 
review. To such an application, the rules 
contained in Chapter XXXI of the Original Side 
Rules of the Calcutta High court are not appHca- 
ble. {Edgley, /.) Suresh Chandra v. Lal 
Mohan. I.L.R. (1941) 2 Cal. 184=199 I.C. 825 
=14 R.C. 645=45 C.W.N. 859=A.I,R. 1942. CaL 
121 . 

Ss. 2 (22) and to which Act ap- 

plies-^Preliminary, final and personal decrees 
passed before 1st January, 1939— No execution 
proceeding pending on that date or filed since — 
Decrees — If can be reopened. 

Where the preliminary, final and personal 
decrees in a mortgage suit were all passed before 
1st January, 1939, and no proceeding in execution 
was pending on iliat dare or has been filed since, 
the three decrees were not made in a suit to 
which the Bengal Money Lenders Act applies 
and consequently they cannot be reviewed and 
reopened under S. 36 of the Act, even though 
the personal decree has not been satisfied. 45 
C.WN. 859 and 46 CW.N. 33, overruled. 
{Nasifn Alt, MU ter and Akram, JJ.) Aparna 
Kumari V. Girish Chowdhury. 48 C.W.N. 406^ 

S, 2 (22) — to which Act applied” — 

Proceeding under 0. 21 R. 100, C. Codet start- 
ed hy third party pending on 1st Januaryt 1P39. 

Where a proceeding under O. 21, R. lOO C.P. 
Code* started by a third party in respect of pro- 
perly sold in execution of a decree was not dis- 
posed of till after the 1st January, 1939, the 
decree was one made in a suit to which the Act 
applies within the meaning of S. 2 (22) of the 
Bengal Money-Lenders Act. {Mukherjea and 
Blank JJ.) Kaj^alakshya Chowdhury v. Joy- 
CHAND Lal. 48 C.W.N. 105. 

S. 2, (22) — Suit to which Act applies— Suit 

for foreclosure. 

A suit for foreclosure is a suit to which the 
Act applies within the meaning of S 2, sub-S. 
(22). The wording of S, 2, sub-S. (22) is suffi- 
ciently wide to include a foreclosure suit inas- 
much as it is cenainly a suit for the enforce- 
ment of a security taken in respect of a loan. 
(Mukherjea and Sen, Jj.) Samthuddin Maltey 
V. Naea Kumar Saha. 201 I.C. 476=15 R.C. 
206=A.LR. 1942 Cal, 224. 

'8. 4 — '’'Principal of the loaiP — Mea?iing of. 

The phrase “principal of the loan*' used in S. 4 of 
the Bengal Money-Lenders' Act, means the actual 
advance that was made by the creditor to the debtor, 
and not the balance of principal left outstanding at the 
date of the suit after part payment had been made 
towards the principal, (Mi tier and Akram, JJ,) 
NATHUMAL LODHA V, NlTYANANDA BHARAT. 49 
C.W.N. 760. 

Ss. 5 (3) and 36 (1) — Decision of Small 

Cause Cowit Calcutta in suit under S, 36 (1) — 
Right of appeal. 

There is no right of appeal to the High Court 
from a decision by a Judge of Small Causes 
Court, Calcutta, in a suit filed under S. 36 (1) of 
the Bengal Money-Lenders Act. S. 5 (3) of^ the 
Act provides for an appeal from the decision 
made by such Court functioning as a "competent 
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Court” within the meaning of the Act. (Mitter 
and Sharpe, JJ.) Sm. Gouri Bala Dasi v. 
Jnanendra Nath Bysack. 48 C.W.N. 676. 

Ss. 28 and 29 — Applicability — Assignment of 

decrees. 

Ss. 28 and 29 of the Bengal Money-Lenders’ Act deal 
with the assignment of loans, where the relation of 
lender and borrower still exists, that is, while the 
contract is still executory. They do not apply 
where there has been a judgment. The contract is then 
merged in the judgment and the relationship between 
the parties is that of judgment-creditor and judgment- 
debtor and no longer that of lender and borrower. 
{Lord Goddard.) RenULA BOSE v. MaNMATHA 
NATH Bose. 72 I A. 156 = 49 O.W,N. 49l=A.LR. 
1946 P.C. 108 (P.C.). 

Ss. 29 (2) and 36 — Assignee of loan 'before 

commencement of Act— If protected 

S. 29 (2) of the Bengal Money-Lenders Act 
makes it clear that a i^erson who has obtained an 
assignment of a loan before the commencement 
of the Act is subject to the same statutory 
liabilities and disabilities as the original lender 
"except where the context otherwise requires.” 
If The borrower seeks remedy under S. 36 of the 
Act, the only exception provided by the ^ context 
in that section in favour of such an assignee is 
contained in the proviso to S. 36 (d). Apart 
from this provision, the remedies provided by 
S. 36 are equally efficacious as against the lender 
or an assignee from such lender provided the 
assignment took place before the com- 
mencement of the Act. Sub-S. (5) of S. 36 
cannot be taken to protect a person in the posi- 
tion of such an assignee. (Edgley, /.) Manmatha 
Nath Bose v. Renula Bibt 45 C.W.N. 863= 
198 I.C. 71=14 R.C. 42=A.I.R. 1941 Cal 681. 

Ss. 29 (2) and 30 — Interest on promissory 

notes — Sections, if prevail over Ss, 32. 79 and 80 
of Negotiable Instruments Act— Government of 
India Act, S. 107(2). 

Interest on promissory notes being a matter 
with respect to contract in the concurrent 
Legislative List, and the Bengal Money-Lenders 
Act having received the assent of the Governor- 
General, Ss 29 (2) and 30 of that Act which 
regulate such interest must prevail over Ss, 32 
79 and 80 of the Negotiable Instruments Act, in 
view of the provisions of S. 107 (2) of the 
Government of India Act. 

Quaere; Whether Ss. 29 (2) and 30 of the 
Bengal Money-Lenders Act afect the rights of 
liolders of promissory notes in due course. 
(Nasim A/i, Mitter and Akram JJ.) Bank of 
Commerce, Ltd. v. Kunja Behari Kar. 213 I .C. 
171=17 R C. 1=1944 F.L.J. 197=48 C.W.N. 
403=A.I R. 1944 CaL 196 (S.B.). 

S 30 — Compound interest— If prohibited. 

The Bengal Money-Lenders’ Act (X of 19^0) 
nowhere prohibits compound interest. All that, 
S. 30 says is that the borrower shall not be liable 
to pay interest at a higher rate per annum than 
8 per cent, simple in the case of secured loans* 
What has, therefore, to be ascertained in each 
case is whether the interest which the borrower 
has been made liable to pay exceeds the interest 
which would have been payable, had the rate of 
interest been 8 per cent, simple. (Sen. /,) Rax^ 
Chunderp. Nirmal Chunder. 4S 13 
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S. SO— Decree not afIo:viihJ interest hetzeeen 

dates of suit and decrcc'-'lf nur: he read us cover- ' 
ing period bctivccn dates of loan and decree. 

Per Pal, J . — In order to .set' wlu-Oier nr not in | 
any case the decree iinpi^ses any liabihtyjn excess 
of the statutory limit providetl hy S. 30 of the j 
Bengal Money-T-enders Act, tlie decree itself ! 
must be looked into and it nni'^t be ascertaiiunl , 
for which period and on which principal, the ; 
amount of interest was decreed. If in any ca^^e | 
the Court does not decree any interest for the 
period between the date of the suit and the date ; 
of the decree* the decree for interest should not j 
he read as having been made for the period fnnn ■ 
the date of the loan to tin* date of the decree i 
(Mukherfec and Pal. If.) Pinnui.vn\Ti MnacAt'. 
Anil Kumar Ib\s. T.LR, (1044) 1 Cal. I60r“ ' 
209 1.0.428=47 C.W.N. 645 = A. X .R. 1943 Cal 
629. : 

Ss, 30 and af Act tniftg in sen/: 

measure invalid. 

That part oft hi; Benp.O Minwy I/wUns’ .\ct winch 
has been held to lie inv:ilid by the KclcT.d Cuirtjn 
Baftk ef Commerce y Idd,, A'^adna v, A'.v/// Iiehari kar 
is severable from the rest of the Act, atul tin; ^Act 
cannot held to he whcllv voifl, f.S'Av/.r, C./.. 
Varndachariarand Zafnilh A'lian, //.) p.vNIC oK 
COMMERCE, T/ny, Khulna tn nripkn'pra .v.ath 
DaiXA. I.L,R. (1945)K:ar. (P.C.) 96 49 0 W.N. 
(E.B.) 6 = 1946 M.W.N. 135 79 0. LX 133-(1944) 
P.L.X 276= A.r.R. 1945 F,0. 7= (1946) 1 M.LX 30 

(r.o.). 

— > — -S. ZO— Interest at date of suit equalling 
Pfincipal-^FcndeiiiQ lite intercst^-If can he 
azvarded. 

S. 30 (1) (a) of the Bengal Money-t.cnders 
Act is mandatory. The borrower is not liable to 
pay in any circumstances more than twice tbc 
amount of the original loan. If, therefore, the 
amount of interest at the date of the institution 
of the mortgage .suit is equal to or excced.s the, 
principal pendente Hie interest cannot he award- j 
ed* (Jkfttter and Khmidkar, JJ) SAn.i'NimA' 
Nath v. Amarendra Nath, I.L.R. (1941) 1 i 
Cal. 514=198 IC. 315=14 R.C. 448=73 CXJ. 1 
435=45 C.W.N. 530=A.IR. 1941 Cal 484. ! 

S. ZG-^Interest between dates of suit and 

decree -Section, if controls Court's discretion 
under S. 34 C.P. Code. 

Per Pah /.--As regards the period from the 
date of the suit to the date of the new decree that 
may be made, interest on the principal sum ad- 
judged will still be at the descretion of the Court 
under S. 34 CP. Code subject of course to the 
limits imposed by S. 30 of the Bengal Money- 
Lenders Act. The opening words of this section 
are wide enough to embrace even discretion given 
by S. 34, C.P. Code. (Mukherjea and Pal, JJ.) 
Probhabati Mitral. Awn. Kumar Da.s, t.L.R 
(1944) 1 Cal. 169=209 I.C. 428=47 C.W.N. 645 
=A.LR. 1943 Cal. 629. 

— S. 30 — Interest decreed in excess of limits— 
Difference negligible— Right of fudgment-dehtor 
to relief* 

When interest decreed is in excess of the 
limits prescribed by , S. 30 6f the Bengal Money- 
Act, the Court is bound to grant relief 
p* |udgtnei^t-debtor although the difference 
^ Wukherjea and Sen, jj,) 


, DIGEST, 1941—1945. 

BENGAL MONEY-LENDERS’ ACT (1910). 

Asrah Ai.i Sirkar yA Pionrkk Bank, T.tp. 200 
LC. 308=15 R.C. 6=46 C.W.N. 424=A.I.R. 
1942 Cal. 228. 

S. 30 —Provision in agreement for com- 
pound interest — I. eguliiy— Proper decree. 

Tfjc Bengal Money-] .ciulers .\ct does Dot mnke 
a provision in an agreement between the parties 
for ee»mpotind interc'^t as such ileual. The Court 
sinmld calculate inleiesf aecording to the agree- 
ment hut .should lint pa-,s a decree exceeding the 
sum which would he duo had the agrt'ctnent pro- 
vided for tl'-e inaxiinnm ia;eof simple inter<‘st 
alltwrdhyS. the At‘t. (Derbyshire, CJ, 

and Panckridge, J.) M.a nAi.AKsn^M’ RakHit u. 
Sh \MK T.LR. (1941) 1 Cal 499' -XSC, 
L.J. 344 -197 I C. 853™ 14 R.C. 397 r;45 C.W.N. 
526"‘:A.r.R, 1941 Cal 673. 

S. 30— A*. .i/i* an. I effect -if utf'ccts decree. 

alrcuiv A^tritu'd. 

Tin; ed'etT nf S. 30f>f the BtitniiHl Money- 1, renders’ 
.■\et is to :itT >rd a dt'feiice to a borrower as to the 
amount for which ho is liable. It does not aifect jndg* 
nwnts already obtained, hut intiiely provid<'s rhat the 
amoutU of a jud nnortt already obtiiiner! ts to fa; taken 
into ueoount in eal'idaling the Htial anuaiut for whid a 
honower may be linbh*. That section ther* fore can- 
not oMt^elf avail a judemimt .dehtor against w'hnm a 
decree has bt'en re'^ubulv o!>{aintal and lonrain.s vinrever* 
sed. (Lord GeilardJi KKNUL.A BOSK r. MaNMATHA 
Nath Uosk 72 T. A. 158 -“-=40 O.W.N. 491«A.IB. 
1946 PC. 108 (PC.). 

— Ss. 30 and ZFi— Validity— if affects suhfeet of 

'''Ainkhitf '—O evert} men f a f India Act, Vli, last /, 
Fjttry 38. 

Where the validity of Bs. 30 and 36 of the Bengal 
Monuy-I.endm’ Act was impugned on the i»rnund that 
they affected the subject of “hanking’’ (Entry 38 in 
List t) and that as tin; applieation of th(»se sectionH 
would greatly reduce* the amount wh?&h a Irank would 
rtH'ovcr in execution of decrees olgaint'^d by it, they con- 
stituted a serious Interference with the ** coiuhict of 
bunking business.” 

//eld, shat the contention seemed to rest <m un unduly 
wide interpretation of the expression “emuluet of Irank- 
ing business,^’ It would he too mudi to ?ay tlrU wry 
law'»which in its operation might affect the propettv or 
interests of a bank just as it .affects the pr^ipertv or 
interests of other pervStms, wouhl constitute an em'roaeh* 
menton entry 38 in list L On a reasonable construc- 
tion the entry mmst be limited to laws which affect the 
I conduct of the business of hanks banka, In this 
view the objection to the valtdiiy of those sections had 
to be overruled. (Spens, Varadacharinr md 

Muhammad ZafruUa Khan, JJf) BANK OK COM* 
MERGE, LTr>.,KHUtNA V. NRIPENDRA KATH T>A1TA. 
LL B. (1945) Kar. (E.O.) 26=49 O.W.N. (F.BA 6« 
(1944) B.L.X 276=1945 M.W,N. 136=70 O.XmX 
1S3=A.XE. 1946 E 0 7»fl946) 1 M.LJ. 30 (F.O,). 

Sfi. 30, 36 and 38 — Validity so far as they affect 

claims m promissory notes-- Cove rumen t of India Act, 
S. 100 and Sch. VII, List /, Entry 28*, list //, Entry 
tl. 

The question of the validity of provincial legislation 
1 with respect to a matter enumerated in List II| is not 
I finally settled by a decision that the legislation is, in pith 
and substance, one dealing with such a matter. The 
opening words of sub-S. (3) of S. lOO of the Constitu-* 
tion Act— “Subject to the two preceding subnections** 
— import a further limitation on the piovindal power, 
because sub-section (1) which is thus incorporated In 
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sub-section (3) enacts that noiwUkstaitdiiig anything Au. I.L.R. (1943) 2 Cal. 471=212 l.C. 582=16 
contatnsti in sub-section (3), a provincial legislature K.C. 618=47 C.W.N. 578=77 C.L.J. 180=A.I. 
shall not have power to iiiake laws with respect to any K. 1944 Cal. Il3. 

of the matters enunierateU in List I. It can, if at all, ' „ ' . . 

eucroach on Liyt I subjcicts, only incidentally. Mere " — ApphcabUity_ Interest on 

incidental eacruachiuuiit would not amount to a trans- decretal amount. 

gression ot the prohibition imposed on the provincial X'lie interest payable on the decretal amount 
legislature by sub-section U). it would not be sufficient be regarded as a liability included in the 

it the impugned provisions in a provincial enactment decree to whicii the terms of b. 30 (.i) oi the 
were incidental to a subject enumerated in the Provin- blengal Money-Lenders Act have no application 
cial List; their incidental character must be determined introspect oi which this sub-secUon cannot 
with reterence to their relation to the subjects eimme- 1 alford a judgment-debtor any reliei, 
rated m List I. bs. 30, 30 and 38 of the Bengal Money- LJddyleyJ.) MANMA'mA Lath Lose ^ Lehui^ 
Leaders’ iVet atlect the rules enacted in Ss. 32, 79 and 1 C.W.N. 863~-198 l.L. 71—14 K.v^. 

80 of the Negotiable Instruments Act (which are among 427=A I.K. 1941 CaL 681. 

the essentials ot the law 1 elating to promissoiy notes) so S, 30 (1) i^O^—Applicahility—Re-opming of 

substantially that they cannot be regarded as merely ^ re- Act decree, 

amounting to an mcidentai encroachment on the law Where a decree is one passed before the commence- 
relating to pronussury notes. The encroachment is ^lent oi the Bengal Money-Lenders’ Act and the ques- 
serious and substantial. There is no warrant ior limit- whether the interest paid beloie such commence- 

ing the three categories of documents specified in Lntry „j,tmt or included in the pre-Act decree is a legal liability, 
28 of List I to instruments which are negotiable. Non- t.ini provision applicable would be Cl. {2j of 8. 30 
negotiable promissory notes are known to the law and which reiers only tosub-Cl. (^) of Ci, (1) which lays 
aer recognised by the Negotiable Instruments Act. down the maximum late of mterest, and does not refer 
Ev^n if It were possible to limit Entry 28 to negotiable sub-Cl. (a). The limit of twice ihe principal laid 
instruments, there is no justiication for imparting the d^^vn in the latter clause may not apply in such a case, 
further limitation that this entry relates to only so much Although S. 30 (1) (f^) may not apply in judging 
of the law as bears on the negotiability of such instru- whether the decree is liable to be le- opened, *t must be 
meats and its consequences. In this view of the scope ^pphed when a new decree is to be passed in accordance 
of that entry, the attack on the impugned provisions of the provisions of the Act. {Chakravartti^ /•) 

theBengai Act will not be met by treating them as legis- ajaRABDI s^. 80nai Bibi. 49 C-W.N. 633. 
lation with respect to “contracts” (entry 10 of List III) 

because sub-section (2) oi S. lOO makes even legislation S. 30 (1) (a) — Decretal amount together 

on List Hi matters “subject to the preceding sub- with past payments exceeding twice the loan — 
section”, whenever ^such , legislation is enacted by Liability op borrower. 

provincial legislature. {Spejisy C. Varada- If the amount due to the lender in respect of 

chariar and ZafruUa Khan, JJ.) Bank of COM- principal and interest has been declared by a 
MERGE, LTD., KHULNA V, KUNjA Behari Kar. decree of a competent Court, S. 30 (1) (a) of the 
I.L.B. (1945) Kar. (f.O.) 28=49 O.W.N. (F.B.) Bengal Money Lenders Act does not operate to 
1946 M.W.N. 92=1945 0,W.N. 89 = 1946 A.L.W. 91 release the borrower from his liability under the 
= 79 C.L.J. i39 = U^44) F,L.J. 269 =aXB. 1945 F. decree although the payments made before the 
0, 2 -=(1945) 1 M.L.J. 24 (P.O.). deciee together with the amount of the decree 

——8s. 30 (1), 36 (1) proviso and 2 (16)— exceed twice the amount of the principal of the 
^‘Principal of the original loan'' ---Meaning of — original loan, provided the interest payable in 
Mortgage executed to secure money due on previ- respect of the loan does not exceed .the limits 
ous money bonds and additional sum advanced in specified in S. 30 (1) (c) of the Act. (EdgleyfL) 
^shy Manmatha Nath Bose v. Renula Bibl C.W. 

In view of the definition as given in S. 2(16) N. 863— 198 I.C. 71=14 RX. 427=A.I.R 1941 
of the Bengal Money-Lenders Act, the principal Cal 681. , 

of the original loan must ordinarily be taken to , , ^ 

be what had been actually advanced at the time — -Ss. 30 (1) (a) and 36 Payment of twice 

of the first loan, not what has been regarded or the principal of loan-— If releases borrower from 
treated by the parties as principal at the time of further liability under any circumstances^ 
renewals* But that meaning must give way if it Borrower seeking release from further haoility, 
conflicts with the first proviso to S. 36 (1). under decree^lf can he granted declaration. 
Where, therefore, a mortgage which is executed The meaning of S. 30 (1) (o) of the Bengal 
to secure the monies due on account of the princi- Money-Lenders Act is that after the commence- 
pal and arrears of interest due on simple money ment of that Act no borrower is liable to p^y in 
bonds previously executed by the mortgagor and respect of principal and interest m respect oi any 
for an additional sum advanced in cash at the loan more than twice the principal of the pr^ 
date of the mortgage, proceeds upon an adjust- ginal loan- Payments in respect of the loan may oe 
ment then made which cannot be re-opened in voluntary payments or payments made under a 
view of the first proviso to S. 36 (1) of the Act, decree in respect of the loan or paym^ts treateo 
the principal of the original loan must be taken to in a decree as being made in reject of the lo^ a-S 
be what has been agreed upon by the parties in for instance, by way of set-off;^ but, in whatever 
the mortgage instrument and not what has been manner they are made, the sum 
actually advanced by the mortgagee. The fact not to exceed twice the principal ox the 
that the original advance has been stated in the loan under any circumstances. If 
mortgage instrument by way of recital would not pays that amount, he is absolved irpm 
make any difference. (Mitter and Akram, JJf) pay anything more Wf . 

Nwpekdea Chandia Saha v, Mahqmep Abbas ^ though thp Jpan is <jrystallistd a; 
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borrower who has already paid twice the princi- 
pal of the loan seeks relief under the Act in res- 
pect of a decree passed on the loan, it is not 
necessary in order to give him relief that the 
powers under S. 36 of the Act should be exercised 
at all. He can be granted a declaration that he is 
not liable to pay any more money under the decree. 

45 C.VV.N. 863 reversed. {Derbyshire, (7j. and 
Nasim All, J) Manmatha Nath Bose v. 
Renula Bose. 4‘5 C.W.N. 1091. 

S. 30 (1) {c)— Post- decretal interest— If 

can be taken into account. 

In considering whether the interest that is 
allowed by a decree is in contravention of the 
provisions of S. 30 (1) (c) of the Bengal IMoney- 
Lenders Act, the relevant period would be 
up to the date of the decree in the case of a suit 
on a simple money bond and up to the period of 
grace as provided for in the preUmianary decree 
in a suit on a mortgage. Post-decretal interest 
that is awarded by the Court either legally or 
illegally cannot be taken into account in making 
the calculation. (Mitter auci Blank, JJ.) Devraj 
Ray V. Lalji Morarji. 48 C.W.N. 200. 

7 *— S. 30 (2) — Mortgage Pendente litc 

interest calculated at 12 per cent— Total interest 
awarded not exceeding statutory limit— Decree, if 
offends section. 

For the purpose of applying the test as to whe- 
ther the limits prescribed by S. 30 of the Bengal 
Money-Lenders Act have been exceeded in award- 
ing interest to a lender, the total interest award- 
ed is to be taken for the whole period up to the 
date of payment, and this is to be compared with 
the amount arrived at for the same period calcu- 
lated at the statutory rates. It is not correct to 
split this period into two parts, vis, the period up 
to date of suit and the period from date of suit up 
to the date of payment, and to apply the test to 
the parts separately. It is, theretore, immaterial 
that in the process of calculation a rate of 12 per 
cent is taken for part of the period, namely, the 
period pendente lite provided that the total ir- 
terest on the principal amount included in the 
decree including the interest for the period 
pendente lite does not exceed the amount calculat- 
ed for the the same period at the limit of 8 per 
cent laid down in S, 30 (1) (c) («). (Mukherjea 
and Roxburgh. //.) Ramesh Chandra Bhaduri 
JNANADA pROSANNA Bhadctri. I.L.R. (1941) 

2 Cal. 342=198 I.C. 756=14 R C. 493=74 C.L. 
1.405=45 C,W.N. 772=A.I.R. 1942 Cal. 39, 

7 "S. tX—Applicability^Decree passed before 

Act 

31 of the Bengal Money-Lendors Act merely 
rohibits the Court from granting interest on the 
ecretal amount at the time it passes the decree. 
It has» therefore, no application to a case where 
the decree has already been passed before the 
Act came into force. If such a decree allows in- 
terest on the decretal amount, it cannot be re- 
opened on that ground* {Panckridge, /.) Anna- 
purnaRayct. Srish Chandra Dutt. 200 IC. 
123=14 R.C. 665=45 C.W.N. 877=A.I,R. 1941 
CaL 539 . 

31 — Applicability— ‘Decrees passed before Act, 
Si3l of the Bengal Money-Lenders Act is 
to Operate only on decrees to hc passed 
t|t^ Act cam4 into op^tibn and apt on 
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decrees passed before the Act. {Derbyshire, CJ. 
Panckridge and Nasim AH, JJ.) Accowkir Muk- 
HKRJEE V. Sailendra XU)UAN. I.L.R. (1941) 2 
Cal. 169=195 I C. 779=14 R.C, 135=45 C.W.N. 
548=73 C.L. J. 287=A.LR. 1941 Cal. 495. 

— S, 31 — Decree allowing interest on decretal 

amount passed before Act — If can he modified by appel^ 
late Court. 

If a decree allowing intcrcbt on the decretal 
amount is passed betoie the Bengal Money-Len- 
ders Act came into force, the appellate Court in 
an appeal from ihat decree can under S. 31 (u) of 
the Act modify the decree by disallowing the in- 
terest allowed on tlie decretal amount, {Miner 
and Khundkar, JJ.) Sailendra Nath v. Ama- 
rendra Na'iti, I.L.R. (1941) 1 Cal. 514=198 
I.C. 315=14 R.C. 448=73 C.L.J. 435=45 
C.W.N. 530=A.1,R. 1941 Cal. 484. 

S, 31 — Decree allowing interest on decretal 

amount passed before Act— Whether can hi 
modiji ed. 

Under S. 31 of the Bengal Money-Lenders Act 
what tlie Courts are prohibited fium doing since 
the commencement of the Act is passing decrees 
allowing interest on the decretal amount, in cases 
where the loan was advanced before the com- 
mencement of the Act. But the section does not 
enable a Court to revise or modify a decree 
allowing interest on the decretal amount passed 
prior to the commencement of the Act. (Dcrfiy- 
shire, CJ. and Fanckrtdgc. J.) MahaLakshmi 
Rakkit V. Shamkangini. I.L.R (1941) 1 Cal. 
499=197 LC. 853=14 R.C. 397=73 C.L.J. 344 
=45 C.W.N. 526=A.I.R. 1941 Cal 673, 

— — Sa. 31 and 38 — Order under S. 38— S'lib- 
sequent interest— If allowable. 

S. 31 of the Bengal Money-Lenders Act is not 
directly or indirectly applicable to a special 
proceeding for an account under S* 38 of that 
Act. Neither an order directing an account to 
be taken nor an order declaring the amount pay- 
able nor any other order passed under B. 38 is a 
decree and the borrower is not, therefore, en- 
titled to the relief from liability forjntcrest^ on 
the decretal amount afforded in S. 3L Con- 
sequently, the lender will continue to be entitled 
to have interest at the rate allowed under the 
;\ct running on his debt even subsequent to the 
date of the order under S. 38 until payment df 
the debt, or if the borrower makes a deposit 
until the date of the service of the notice on the 
lender under S. 39 (2), or until the right thereto 
or any part thereof is duly and legally extingui* 
shed either after the filing of a mortgage suit by 
the mortgagee in which he shall obtain a mort^ 
gage decree (in which case this will be on $uch 
terms and on such date or dates as the Court dis- 
posing of anv such suit may duly decree) or 
otherwise by due operation of law. Such further 
future interest will, however, be subject to the 
rule of law corresponding to the rule of Damdu- 
pat as laid down in S. 31 (a) and (h) of the Act* 
Such interest will cease in any event when it 
reaches a sum greater than the amount there 
allowed. {Ormond,!.) Bbngai. MONeY-LKHDERS 
Acs. In re. 48 C.W.N. 743 

.S. 31 (a)— Decree allowing inlemt passed 
before AcP^lf cm be wgdifki^ 
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S. 3i (a) o£ the Bengal Money-Lenders^ Act 
merely prohibits the Court from passing any 
decree in which interest on the decretal amount 
is allowed. There is no provision in the Act 
which says that if a decree is passed whereby 
interest on the decretal amount is granted before 
the Act came into force, the judgment-debtor 
would be entitled to have that decree set aside, 
or modified, by a disallowance of that portion of 
the decree by which interest is granted on the 
decretal amount. (Sen, J.) Ratan Chunder v. 
Nirmal Chunder. 45 C.W.N. 13. 

S. 31 (a) — Decree allowing interest passed 

before Act — If can be modified. 

S, 31 of the Bengal Money Lenders* Act 
prohibits the Court in certain circumstances 
from granting interest on the decretal amount at 
the time it passes the decree. It has no applica- j 
tion to a case where the decree has already been 
passed before the Act came into force. There is 
no section in the Act which says that in such a 
case» the Court may upon an application brought 
subsequent to the decree vary its order granting 
interest on the decretal amount. (Sen, J .) Sai- 
LENDRA M. DeY V. ACCOWRIE MUKHERJEE. 

45 C.W.N. U. 

Ss. 31 (a) and 34 (1) ( 2 l)— P re-Act mort- 
gage loan— Mortgagor agreeing to pay interest 
until realisation of instalments granted by decree 
under S. 34 (1) (z)— Interest thereon— If can 
he allowed. 

S. 31 (a) of the Bengal Money-Lenders Act 
prohibits award of interest on the ‘‘decretal 
amount'*, which means or at least includes the 
amount found or declared due by the decree, for 
the period after the date of the decree up to the 
date of redemption as well as for the period 
thereafter up to realisation and supersedes both 
O. 34, R. 11 (a) and O- 34, R. 11 (b), CP. Code, 
in respect of mortgage loans advanced before 
the Act notwithstanding any agreement by the 
mortgagor to pay interest until realisation. The 
words “notwithstanding anything contained in 
any’law for the time being in force" in S. 31 of the 
Act includes the law applicable to an agreement 
and therefore the agreement itself. Consequently 
no interest can be allowed on the instalments 
granted by a decree under S, 34 (1) (a) of the 
Act from the date of that decree up to the res- 
pective dates on which they are made payable. 
(Dast /.) Nemai Chand Sen v. Ram Kewal 
Sha. 48 C.W.N. 736. 
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under 0..34. R.2, (1) (a) or (b), C/fP. Code. 
The prohibition of the award of any interest 
on the decretal amount necessarily includes a 
prohibition of interest on any portion of the 
decretal amount, and the interest allowed by 
O. 34, R. 1 1 (a), C P- Code, on certain items' of 
the decretal amount, falls therefore within the 
ban of S. 31 of the Bengal Money-Lenders Act 
as much as the interest allowed by O. 24, R. 11 
(b), C.P. Code, on all the items of the decretal 
amount. S. 31 of the Bengal Money-Lenders Act 
unlike Ss. 30 and 34, is not intended to apply 
where there is an agreement to the contrary. If 
the mortgage-bond specifically provides for the 
payment ot interest at 9 per cent, per annum on 
the principal “till the realisation of the entire 
amount", the rate of interest stipulated is, of 
course, cut down by S. 30 of the Act to 8 per 
cent, per annum, and the period of the stipula- 
tion is cut down by 0.34 R. 11, CP. Code, so as 
lo end at the date fixed for redemption in the 
preliminary decree instead of running on “till 
the realisation of the entire amount" ; and after 
the date fixed for redemption, the rate of interest 
allowed by Cl. X^) of that rule is such as the 
Court deems reasonable. But within these limits 
the agreement is still effective. The mortgagee 
in such a case is entitled to interest at 8 per cent, 
per annum on the principal not only up to the 
date of the preliminary decree but also up to the 
dates fixed therein for payments of the several 
instalments of the decretal amount the interest 
Letweenany two successive dates being reckoned 
on the portion of the principal outstanding 
between those dates ; but he is not entitled to 
any further interest. (Rau and Biswas, JJf) 
Atul Krishna Das ^y.AMRiTALAL Chakaravarty 
LL.R. (1943) 2 Cal. 364=218 I.C. X78= 
18 R.C. 11=47 C.W.N. 466-77 C.L.J. 257= 
A.I.R. 1944 Cal. 322. 

S. 33 — If retrospective- 

S. 33 of the Bengal Money-Lenders Act has no 
retrospective effect and does not affect agree- 
ments which had been performed prior to its 
enactment. Consequently a borrower is not 
entitled to claim the return of the amount paid 
by him to the lender by way of capitalist com- 
mission before the Act came into force. (Sen, 
J.) Juggannath Roy v. Madan Mohan. I.L.R. 
(1942) 1 Cal. 186=204 I.C. 602=15 R.C. 533= 
45 C.W.N. 1042=A.I.R. 1942 Cal. 125. 


— — S. 31 (a ) — Scope and effect — Preliminary 
mortgage decree — Interest between dates of suit 
and decree — Whither can be awarded — Interest 
allowed under 0. 34, R. 11 (a), C.P, Code — If 
banned— Agreement to the contrary — How far 
effective — Mortgage bond providing for interest 
till realisation of entire amount — Mortgagee's 
right to interest on principal up to dates of 
several instalments. 

S. 31 (a) of the Bengal Money-Lenders Act 
prohibits, in the case of loans advanced before 
the Act, the award of any interest only on the 
decretal amount, and does not prohibit the award 
of interest from the date of the suit up to the 
date of decree. The term “decretal amount" 
with reference to a preliminary decree in a mort- 

f age suit paeans the amount found pr declared to 
fi du£ tfi ths plaintiff at the date pf th<^ diecre.c 


S. 33 — Scope— Fees paid to lender's 

lawyers and **tohorie" to lender's officers— If can 
be deducted. 

S. 33 of the Bengal Money-Lenders Act is^ in- 
tended against Money-Lender's commissions 
and things of like nature. An agreement to 
pay the fees of the lender's lawyers for in- 
vestigating title in the case of a mortgage is 
excepted. The borrower cannot, therefore 
object to a deduction by the lender of a sum 
paid to his lawyer under an agreement for that 
purpose. Any deduction by the lender for 
iohorie to his own officers, however, stands on a 
different footing. (Mitter and AkraWt JR) 
Rajani Kanta Pae V. Hkishikesh Das. 48 
C.W.N, 755=A.I .R. 1944 Cal. 391. 

— — S. Z^If ultra vires, so far as it 4 eaU with 
decrees pn promissory notes, 
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The Bengal Aloney-Lenders Act, in so far as it I 
deals Witli decrees passed on promissory notes, ' 
is not ultra vires, -{5 C. W. N. 609, foil. 
(Mukherjea and Biswas 1 1,) AdoHiNi Rakjan 
21, SuRendra Chandra Ghosal. 200 X.C. 268= 
14 JR.C. 698=45 C.W.N. 973=74 C.L.J. 88=4 
F.LJ. (H.C.) 319=A.LR. 1942 Cal. 149. 

S. 34 — Mortgage decree passed before Act 

— Order for instalments— If can be made. 

Under S. 34 of the Bengal AIoney-Lcnders’ 
Act, 1940, an order for instalments regarding a 
mortgage debt must be m-ide at the time that 
the preliminary decree is passed. The section 
makes no provision for instalments being ordered 
at any other time. Where, therefore, the 
preliminary and the final decrees have already 
been passed before the Act coming into force, iiu 
order for instalments can be made under the 
section, (SentJ,) Sailendra JM Dey v, Acco- 
WRIE AdUKHERjEE, 45 C.W.N. il. 

S. 34 — Nature of provision — Composite 

decree— Validity. 

S. 34 of the Bengal AIoney-Lendcrs Act is only 
for the defendant's benefit and is merely direc- 
tory and can be waived by him. A composite 
mortgage decree partaking of the features of a 
preliminary decree in so far as it directs pay- 
ment within a time and also of the features of a 
final decree in so far as it directs a sale, can be 
passed under this section with the consent of 
parties. Such a decree would be a nullity if it 
is a decree of Court and not a consent decree. 
(Das, /.) Gour Chand AIallik z>. Pradyumna 
Kumar Maluk. I.L.R. (1943) 2 Cal. 485= 
AJ.R. 1945 Cal 6. 

^ — S. 34 — Preliminary decree-^Consiruction— 

Claim and costs made payable in instalments— 
— Instalment of costs— When payable. 

By a preliminary decree it was ordered that 
the defendant should pay to the plain tifif a certain 
amount and also the taxed costs by five equal 
annual instalments* The first of such « instalments 
was made payable on or before 15th August, 1941 
and the instalment of costs upon taxation. 

Held, that the true meaning of the decree was 
|hat the claim and the costs were both payable by 
five equal annual instalments, the firs’! instal- 
ments of the claim was payable on 15th August, 
1941 and the first instalment of costs on the date 
of taxation. (Das, /.) Rangalal Mandal v. 
Narendra Nath Ghose. I.L.R. (1943) 2 Cal 
576=217 I.C. 104=17 R.C. 161=47 C.W.N, 637 
*~.A.!1,R, 1944 Cal. 414. 

r~Ss. 34 and Z6— Relief by way of instalment 
—Whether can be gxven when decree not re- 
opened, 

S. 34 (1) (b) of the Bengal Afoney-Lenders Act 
provides for a remedy which is quite* independent 
of the provisions of S. 36 of the Act. There is no 
question of re-opening of a decree'under S. 34 (1) 
(b) but the reliefs which are specified in that 
section would be available to a borrower even if 
the decree could not be re-opened under S. 36 of 
the Act. (Mukherjea and Blank, JJ.) Pashu- 
PATHi Nath Roy v. Sachin ath Roy. I LR 
(1943) 2 Cal. 180=209 I.C. 15=16 R.a 273«47 
C.W.N. 405=A.I.R. 1943 Cal. 330. 

-S. 34 (1) (^')— Applicability— Mortgage de- 
pree passed before Act, y y 
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By S. 34 (1) (a) of the Bengal AIoney-Lenders 
Act the Court has been empowered to grant in- 
stalments in suits in re.spcct of mortgage loans at 
the time of the passing of the preliminary decree 
after the commencement of the Act. The pro- 
visions of tins section are, therefore nut attracted 
to a case where the decree is passed before the 
Act and cannot be reopened nntler the Act, 
[Allirming the Judgment of .S>h, /. in 45 CAV.N. 
11. ] (Derbyshire, CJ.. Panckridge and Nasun All, 
JJ .) Accuwrjk Mukherjkk z'. Salienpka Mohan. 
I.L.R. (1941) 2 Cal. 169=195 I.C. 779=14 R.C. 
135-45 C.W.N. 548=73 C.L.J. 2S7=A.i.R. 1941 
Cal 495. 

Ss. 34 (1) (a) and 31 — i]!ortgagc suit — 

Azvard of interest— Pozeer oj Court -l^vnitations 
— C.P. Code, O. 34, Ar. J, 4 and 11 

The Bengal Muncy-Lcuilcrs Act does not totally 
abrogate tlic provisions ot 0. 31, Ivr. 2. 4 or 11, 
CMC Code. These provisions are only modified 
to the extent indicated m S. 34 (1) (a) and S. 31 
' of the Act, The power to award pendente Hie 
■ interest in a mortgage suit is not thus taken away 
I by the Act. Tlucc limitations only have been 
imposed by the Act on these provisions of 0. 34 
in respect of the award of interest, namely, (1) 
that the pendente life interest and interest ailow- 
; able under O. 34, R. 11 (a) (i) up to the period of 
grace, which must be determined in terms of S. 34 
i (1) (a) (il) of the Act, would not be according to 
; the contract rate, where there is such a rate, but 
i would be according to the rate scaled down by S* 

; 30 (1) (c) of the Act; (2) that the amount of that 
i interest should not exceed the principal of the 
loan in accordance with the method of calculation 
to be made in accordance with .S. 30(1) (a) and 
(b) of the Act; and (3) 0.34, R. 11 (b) i.s not to 
apply where the loan was advanced before the 
Act. (Miiter and Akram. JJ,) Vmuom KaTu 
SlNHA V. Raseshwaki Dassi. I.L.R. (1942) 1 
Cal 414=75 CX.J. 174=204 I.C. 502-15 R.C. 
525=46 C.W.N. 153=A.IR. 1942 Cal 128. 

S. 34 (1) (sl)— Preliminary mortgage decree 

—Grant of instalmenis— Power of Court to impose 
conditions. 

In the case of a loan on a mortgage the Court 
in passing a preliminary decree has the power in 
a fit case to require additional security from the 
judgment-debtor as a condition of giving Iiim 
instalments. It may also impose other conditions 
with a view to see that the decrec-hoMer cloei not 
lose the full benefit of his security during the 
period that the instalments may be spread over by 
reason of any act or default on the part of the 
judgment-debtor. Where the loan is secured on 
revenue-paying properties and patni taluks, the 
Court may impose the condition that the lodg- 
ment-debtor must pay up all past arrears of re- 
venue, cess and patni rent, and also the revenue, 
cess and patni rent that may fall due and in 
default the decree holder will be entitled to apply 
for a final decree. This additional right given to 
the decree-holder to apply for a final decree does 
not militate against the provisions of S. 34 (a) (ii) 
of the Act. (Milter and Akram, IjS Promoue 
Nath SiNHA v. Raseshwaii Dassi, IX.R. (1942) 
1 Cal. 414=75 C.L.|. 174=46 C.W.N. 1S3=‘ 
204 I.C, 502=15 R.C. 525 1942 Cal. m 
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S. 34 (1) (a) First Vroviso— Default in 

payment of instalment~Ex tension of time to pay 
that instalment— Power of Court to grant. 

The first proviso to S. 34 (1) (a) of the Bengal 
Money-Lenders Act empowers the Court only to 
extend the time for payment of the entire amount 
which has fallen due on default in payment of any 
particular instalment. The Court is not entitled to 
grant an extension of time with regard to the pay- 
ment of the particular instalment. If any case of 
hardship arises, the judgment-debtor is not with- 
out his remedy. He can deposit in Court the 
amount due by him in respect of that particular 
instalment* before the final decree is actually made 
as laid down in the second proviso, and the pass- 
ing of the final decree can thereby be stopped. 
(Mukherfea and Pal, JJ.') Pramathanath San- 
YAL V. Sailesh Chandra. 206 I.C. 422=^:15 R.C. 
701=47 C.W.N. 306=AJ.R. 1943 Cal. 214. 

S' 34 (1) (a) (ii)— Notice in prescribed 

form — If condition precedent to application for 
final decree — Notice signed only by one of two 
plaintiffs and mentioning wrongly amount for 
which default was made — Application for final 
decree — If maintainable. 

Under S. 34 (1) (u) («) of the Bengal Money- 
Lenders Act, giving of a notice in the form pres- 
cribed by rules made under that Act is a condi- 
tion precedent to the plaintiff's right to apply for 
a final decree for sale. Rule 24 (1) is mandatory 
that the notice should be in Form No. 15. That 
form indicates that the notice should be signed 
by the plaintiff himself and if there are two or 
more plaintiffs by all of them. A notice signed 
by only one of two plaintiffs and mentioning 
wrongly the amount of instalment for which 
default in payment was made, does not comply 
with the requirements of the Act and an applica- 
tion by the plaintiffs for a final decree for sale is, 
therefore not maintainable. {Das^ /.) Rangalal 
Mondal V. Narendra Nath Gho.'^e. I.L.R. 
(1943) 2 Cal. 576=47 C.W.N. 637=217 I.C. 
104=17 R.C. 161=A.I.R. 1944 Cal. 414. 

S.34 (1) (h)'— Applicability- Decree partly 

satisfied and claim to unsatisfied balance given %ip, 
S. 34 (1) (b) of the Bengal Money-Lenders Act 
contemplates only a case where the amount of the 
decree is still payable. It cannot apply to a case 
where the amount of the decree has already been 
realized and thus has ceased to be payable any 
longer. In a case where the amount of .the decree 
is realized or paid in part an order under the 
section may be made in respect of the part still 
remaining payable. But the section cannot be 
resorted to if the decree has been satisfied in part 
and the claim to the unsatisfied balance has been 
given up. iMukherjea and Pah JJ.) Probhabati 
Mitra V, Anil Kumar Das. 209 I .C. 428=47 
C.W.N. 645=A.I.R. 1943 CaL 629. 

— S,^34 (1) (h)— Application under — Main- 
tainability^'-Decree entered as satisfied by sale 
proceeds in execution. 

The exercise of the power of the Court to order 
payment of the decretal amount by instalments 
under S. 34 (1) (b) of the Bengal Money-Lenders 
Act pre-supposes the existence of a subsisting 
decree. An application under this provision is* 
therefore, npt maintainable after the 
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Court has entered up satisfaction of the decree ih 
full by the proceeds of a sale in execution. 

Per Nasim AH. /.-—It may be that if the sale 
be set aside later on under 0. 21, R. 90 C. P; Code* 
the order of the executing Court entering up 
satisfaction of the decree will automatically be 
vacated and the decree would be revived. On the 
happening of such a contingency it would be opeh 
to the judgement-debtor to make an application 
for relief under S. 34 (1) (6) of the Act. {Nasim 
AH and Blagden, JJ.) Radhica Lal Gossain d. 
Jitendra Nath. I.L.R. (1942) 2 CaL 523=46 
C.W.N 877=208 I.C. 401=16 R.C. 201=76 C. 
L.J. 354=A.I.R. 1943 Cal. 458. 


S. 34 (1) ih)—Applicabiliiy--New decree 

passed after re-opening decree. 

Per Pal, /.—There is nothing in S. 34 of the 
Bengal Money-Lenders Act to limit its operation 
only to the passing of a decree where there has 
been no decree at any previous stage. Even when 
the Court makes a new decree after reopening a 
decree in suits in respect of loans advanced 
before the commencement of this Act other than 
those referred to in Cl- (u) of that section, the 
order should be in terms of S. 34 (1) (6) and 
should direct that if default is made in making 
payment of any instalment, that instalment, and 
not the whole of the decretal amount should bp 
recoverable. (Akram and Pal, //.) Bibhuti 
Bhusan Pal v. Kumar Kali Banking Corpora- 
tion Ltd. 47 C.W.N. 309. 


S. 34 (1) (b)—// ultra vires, so far as it 

operates on decrees on promissory notes passed 
)efore Act — Provision, if in conflict with Negoiir 
lb le Instruments Act orC.P.Code—Governfneni 

India Act, Sch, VII, Items 28 and 53 of List I 
ind Items 4 and 15 oj List III. 

S. 34 (1) ib) of the Bengal Money-Lenders Act; 
;o far as it operatest^on decrees in suits on loans-* 
evidenced by promissory notes passed before the 
:ommencenenl of the Act, would not come under 
[tern No.28 or 53 of List I of the seventh schedule 
of the Government of India Act, and is not ultra 
vires of the Bengal Legislature. Legislation w^h 
respect to decrees on promissory notes before th 
commencement of the Act is not Icgislatio^n 'with 
respect to promissory notes” (Item No. 28 of List 
[). The provisions of S. 34 (1) (b) (ti) not m 
conflict with the Negotiable Instruments Act. 
These provisions are in conflict wither. 3 and 11, 
0. 21, and Rr. 2 (26). 3. O. 37 of the Code of Civil 
Procedure (an existing Indian law), ihcy come 
under Items 4 and 15 of the Concurrent List, 
List III and the repugnancy has been cured by the 
assent of the Governor General- {Derbyshire, CJ. 
Panckridge and Nasim AH, JJ) v. 

Dhirendra Nath. IX.B. (1941) 2 Cal. 107-;-196 
I .C. 161=14 R C. 182=73 C.L.J 333=lfi4l 
J. (H.C.) 308=45 C.W.N. 609=AJ.R 1941 CaL 
498 (F.B.). 

S. 34 (2)--Applicability— Money decree 

reopened and new decree payable in insialmenis 
passed^Tifne for payment of insialmeni^lf may 
be extended, 

S. 34 (2) of the Bengal Money-Lenders Act 
deals with default in payment of an^ inslaiihe^t 
referred to in Sub-S* (1) (5). Thst Jah 
for instalments made pn app/t^ttpn by a idg#* 


pppt 4^Dtg^ a decree i 



260 


259 


THE QUINQUENNIAL DIGEST, 1941—1945. 


BENGAL MONEY-LENDERS’ ACT (1940) » | 

no application where a money decree has been | 
re-opened and as part of the new decree that is j 
passed an order for payrnent in instalments is j 
made with a direction that in default in payment j 
of an instalment the decree holder purchaser I 
would be put back in possession of the property! 
restored to the judgment-debtor under S. 36 c2) ; 
U). In the latter case the Court has no junsdic- i 
tion to extend the time for the payment of any ; 
instalment. (H enderson, 7.) Ananda Chandra , 
Sen^/. Suresh Chandra. 48 C.W.N. 453. ■ 

— "S. ZS^-Applicdbility— Mortgage decrees --- 1 

Duty of Court — Valuation of property. j 

There in nothing in S. 35 of the Bengal ^Toney- j 
Lenders Act which excludes mortgage ^ decrees : 
from its operation, In carrying out the directions | 
of that section, it is incumbent upon the Court | 
not only to specify so much of the property of the j 
Judgment-debtor which it considers saleable at a , 
price sufficient to satisfy the decree, it must^ also ! 
specify the price of the property below which it 
cannot be sold. In cases coming under the section 
the Court has to determine the price of the pro- 
perty which is to be put up for sale on proper 
evidence, and one and only one valuation can be 
given in the sale proclamation. The^ section can- 
not be complied with by mere insertion of the two 
valuations given by the decree-holder and the 
judgment-debtor respectively. {Mukherjea and 
Pal,J,) Asharam Thikadar v. Bijoy Stngh 
Chapra. I.L,R. (1944) 1 Cal. 166=47 O.W.N. 
666 . 

S.35— Sales in suits governed by Act and 

other suits — Difference between—Sale becoming 
abortive — Fresh sale — Specified price, if can be 
reduced. See Calcutta High Court Rules and 
Orders (0. S.). Chap. XXVII. Rr. 3, 9, 12 and 21 
I,L.R. (1944) 1 Cal. 245. 

^ — -S. ZS-^S cope— -Sale proclamation issued be- 
fore Act, 

There is nothing^ in S. 35 of the Bengal Money- 
Lenders Act restricting it to cases of loans taken 
after the Act or to decrees passed after the Act. 
But that section has no application to a sale pro- 
clamation validly issued before the Act came into 
operation. (Mukherjea and Sen, JJ.) Girish 
Chandra Das v, Siba Prasad Jana, 202 I.C. 125 
=15 R.C. 292=75 C.L.J. 45=46 C.W.N. 275=A. 
I.R. 1942 Cal. 472. 

S. 35, Proviso— decreed*'— Mean- 
ing of — Two mortgages of same property in 
fduv^ur of same Mortgagee— First mortgage exe* 
eUte^ by otU three owners — Second mortgage exe- 
^euted by only two of them-^Suit on both mortgages 
" decreedrr-pifference between specified price and 
hig^st bid fotegoHe by decree-holder — How to be 
deducted^ 

The expression '‘amount decreed*' in the proviso 
to S. 35 of the Bengal Money-Lenders Act means 
me principal and interest covered by the decree. 
Where t wo mortgages of the same property were 

fitted in favour of the same mortgagee and 
the first mortgage was executed by all the three 
owners of that property while the second only by 
two of them on their shares and a suit brought 
by the mortgagee on both the mortgages is dec- 
reed against all the mortgagors, the “amount 
decreed against the mortgagor who was not a | 
party to the sec^dd mortgage wpuld be less than 
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the “amount decreed" against each of the other 
two mortgagors. The “amount decreed" against 
the former is the amount due in respect of the 
first mortgage, while the “amount decreed" 
against the other two mortgagors is the total of 
the amounts due under both the mortgages, in 
such a case, the difference between the specified 
price and the highest bid which tiie decree-holder 
has consented to forego has to he deducted 
entirely out of the amount decreed in lespectof 
the first mortgage, and not out of the total of the 
amounts decreed in respect of both the mortgages 
or proportionately according to the ratio between 
the two amounts decreed in of the first and 
second mortgage^. (IJas,J.) Mkityunjoy Ray, 
V. Netai Chani) Daita. I.L.R. (1943) 2 Cal 
280=216 I.C. 57=17 R.C. 99=A.I.R 19 44 Cal 
255. 

S. 36 — Agreement remiiilng certain amount 

and settling principal at certain sum— Re-opening, 

Where by an agreement between the lender and 
the borrower a certain amount is remitted and 
the outstanding principal is settled at a certain 
sum, the Court can under S. 36 of the Bengal 
Money-Lenders Act, re-open the settlement 
regarding the principal but not the remission. 
(Mitter and Akram, JJ.) RaJANi KaNta Val v. 
Hrishikesh Das. 48 C.W.N. 7S5=A.I.R. 1944 
Cal 391, 

— ; S. 36— Applicability — Loan advanced in 

Bihar but payable either there or at Calcutta— 
Decree passed by Calcutta High C’ourt— If can be 
re-opened. See Bengal Monky-Iknders Act, 
Preamble and S. 36. LL.R. (1942). 1 Cal 505, 

S. Application under— -Nature oj—C, P, 

Code, 0. 47. 

An application for relief under the Bengal 
Money-Lenders Act is an original application 
under that act and not an application lor 
review under O. 47, C. P. Code (Derbyshire, CJ, 
and Panckridge, J.) Lal Mohan Chatterjee 
^1. Suresh Chandra Mukhekjkk. LL.R. (1942) 
2 Cal 116=208 I.C. 154=16 R.C. 148=46 C.W. 
N.607=A.I.R.1943 Cal 1 70. 

— — Ss. 36 and 2 (22)— Application under Q. 21 
R, 90, C P. Code — if .suit to which Act applies— 
Termination of execution case before 1st January 
1939— Application under 0. 21, E, 90 pending on 
that date— Application for review— If competent. 

Bengal Money-Lenders Act. Ss, 2(22) and 

i36. 46 C.W.N. 659. 

- — —S, Decree allowing interest in excess of 

limits specified in S. 30 — Whether can be re-open- 
ed when new decree xaould be for larger sum. 

If a decree allows interest in excess of the 
limits specified in S. 30 of the Bengal Moncy^Lcti* 
ders Act, prima fade it cm and ought tone re- 
opened under S. 36 of that Act if the other con- 
ditions laid down in that section are complied 
with. It is immaterial that if calculation be now 
niade, the new decree would be for a sum in excess 
. was allowed by the original decree. 
(Mukherjea and Pol, JJ,) Probhabati Mitra t/. 
Anil Kumar Das. 209 LC, 428=47 C.W N, 645 
=A.IR. 1943 Cal 629. 

^Ss. 36 and2 (22)— Dfcree for momy od- 

mneed on kundi— Execution proceeding Pending—^ 
Decree, if may be re-opened. 
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A decree for money advanced on the basis of a 
hundi in respect of which an execution proceed- 
ing is pending is not a decree passed in a suit to 
which the Bengal Money-Lenders Act applies, as 
money advanced on a hundi which is a negotiable 
instrument other than a promissory note is not a 
loan within the meaning of the Act. Consequently 
such a decree cannot be re-opened under S. 36 of 
the Act. (Mitkheriea and Blank JJ.) Barada 
Charan Nandt V. Eas'I’ern Union Bank, Ltd. 
201 I.C. 349=15 R.C. 169=75 CXJ. 425=46 
C.W.N. 555=A.I.R. 1942 Cal. 389. 

-S. 36 — Decree passed after Lft January, 1939 

but before Act coming into force — li can here- 
opened. 

Under S. 36 of the Bengal Money-Lenders Act a 
suit for the re-opening of a decree passed after 1st 
January, 1939 and before the Act came into force, 
is maintainable. (Mitter and Akram, JJ.) D. J. 
Hill v. Ramtaran Banerji. 50 C.W.N. 47. 

Ss. 36 and 2 (22) “Decree passed before 

1st January, 1939 — Decree remaining unsatisfied 
on that date but no execution proceeding pending 
^If can be re-opened. See Bengal Money- 
Lenders Act, Ss. 2 (22) AND 36. 46 C.W.N. 557. 

*— -S, 3Q~-Forrn of decree — Declaratory decre^ 
absolving ludgment-debtor of all liability — If can h* 
parsed, 

A mere declaratory decree absolving the judgment- 
debtor of all liability cannot legally be p^issed on an 
application under S. 36 of the Bengal Money-Lenders, 
Act, without a proper accounting in the manner laid 
down in the section. {Chakravartti, /.) AJaradDI 

SONAIBiBI. 49 C.W.N. 638. 

S. 36 -Form of relief — Declaratory decree 

without re-opening decree — Jf can be granted. 

The Court cannot grant a decree under S. 42 of the 
Specific Relief Act or under the provisions of Civil 
Procedure Code, declaring that the jucignient-debtor 
need pay no more under the decree. Such a result can 
■only be reached by re-opening the decree under S. 36 of 
the Bengal Money-Lendeis’ Act. {Lord Goddard.) 
Renbla Bosr V. Manmatha Nath Bose. 49 o. 
W.N.491=»A.I.B. 1946 F.O. 105 (P.O.). 

S. Grant of instalments’— Discretion of 

Court. 

Although the granting of instalments is to a large 
extent discretionary, the exercise of the discretion must i 
be based on proper legal evidence. {Sen and Das, JJ.) 
Rajshahi People’s Bank, Ltd. v. debendra 
MOHAN MOITRA, 49 C.W.N. 709. 

— ^S. Grant cf relief— Decrees and loans for 

which HO decrees have bem passed — Subsistence of 
liability on Ist Jasmary^ 1939— //" sufficient. 

Under S. 36 of the Bengal Money-Lenders Act 
relief may be granted to a debtor in respect of a decree 
if the decretal liability subsists on the 1st Januaiy, 
1939, when the transaction is otherwise liable to be re- 
opened. There is nothing in the Act or in general 
principles which would make subsistence of that liabi- 
lity on the date of the suit or application or on the 
date of the commencement of the Act a farther require- 
ment. 

Obiter % Even in cases of loans for which no decrees 
have been passed, it is sufficient if the* liability subsists 
on Ist January, 1939. {Chakravartti^ /,) AJARaddI 
t^. SOf^Al B|BL 49 O.W.N. 688, 


Ss. 35 and 30 — Grant of relief in respect of 

liability under decree— Decree, if must he re-open- 
ed. 

In order to grant relief to a borrower in respect 
of his liability under a decree in excess of the 
limits set out in S. 30 of the Bengal Money- 
Lenders Act, the decree must be re-opened. 
{Sen. J.) Juggannath Roy v. Madan Mohan. 
I.L.R. (1942) I Cal. 186=204 I.C. 602=15 R.C. 
533=45 C.W.N. 1042=A.I.R. 1942 Cal. 125. 


S. 36 — Grant of relief —Person other than 

borrower. 

Under the provisions of the Bengal Money- 
Lenders Act, it is open even to a person who is 
not a “borrower” to show to what extent a “bor- 
rower” is liable, if thereby he can obtain any 
relief. There is nothing in the Act preventing 
the granting of relief, if otherwise obtainable, 
at the instance of such a person. {Edgley and 
Biswas, JJ.) Saradindu Mukherjee w. Jahar- 
LAL Agarwalla. I.L.R. (1942) 1 Cal. 326=200 
I.C. 353=74 C.L J. 61=46 C.W.N. 33=15 R.C 
174=A.1.R. 1942 Cal. 153. 

S. Z6— Grant of relief — Re-opening of 

decree— If necessary. 

If the Court takes a fresh account between the 
parties on the basis of the rate of interest permit- 
ted by the Bengal Money-Lenders Actand arrive 
at a figure other than that mentioned in the 
decree, it has of necessity to re-open the transi- 
tion between the parties. That being so, the 
Court ought to consider granting to the apph^nt 
the relief mentioned in S. 36 (2) of the Act. The 
Court cannot leave the decree and the sale held 
there under in tact, and merely release the appli- 
cant of all liability as regards interest in excess 
of the limits specified in S. 30 of the Act, although 
the price realised at the sale is insufficient to 
satisfy the dues of the decree-holder calculated 
in accordance with the Act. {Derbyshire, C.J* and 
Panckridge, J.) Lal Mohan 
S uRESH Chandra Mukherjee. 

2 Cal. 116=208 I.C. 154=16 R.C 
N. 607=A.I.R. 1943 Cal. 170, 


Chatterjee V. 

I.L.R. (1942) 
. 148=46 C.W. 


Ss. 36, 34 and 30—// ultra vire^Govern* 

ment of India Act, Ss. 292 and 299. 

The provisions of Ss. 30, 34 and 36 of the 
Bengal Money-Lenders Act, 1940, so far as they 
authorise Courts to reopen decrees passed before 
the Act came into operation and to pass new 
decrees in accordance with the Act, are not M/fro 
vires the Bengal Legislature. They do not offend 
either S. 292 or S. 299. of the Government of 
India Act. The subject-matter of the Act comes 
within Item 27 of List 11 in Sch. VII of the 
Government of India Act. {Derbyshire, CJ,, 
Panckridge and Nasim AH, //•) 

V. Benoy Krishna. I L,R. (1941) 2 Cal, 85^ 
196 I.C. 80=14 R.C. 161=73 C.L.J. 316=4 ?. 
L.J, (H.C.) 288=45 C.W.N. 581=A.1.R, 1941 
Cal.426 (S.B.). 


■ S. 36 — New decree passed under, set aside 

on appeal — Second appeal, if competent. 

If an application under S. 36 of the Bcn^l 
Money-Lender’s Act is/ejected, the remedy 
Way of revision. If it is, however, successitil, 
and the decree is re-opened and anew de^^i« 
passed J the decree-holder is entitled 
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against the new decree. If on appeal the new i 
decree is set aside and the original decree is ! 
restored a second appeal from that decision is I 
competent. {Henderson, J.) Golam Mahiuddin j 
V. Hrishtkesh Datta. I.L.R. (1943) 2 Cal. 360 
=47 CW.N. 464=218 I.C. 158=17 R.C. 205=; 
A.I.R, 1944 Cal. 319 ( 1 ). 

— S. 36 — Order granting application — Appeal 
^Court-fees. 

No appeal lies from an order granting an appli- 
cation under S. 36 of the Bengal Money-Lenders 
AcL But the aggrieved party can file an appeal 
against the amended decree. If the subject' 
matter of the appeal can be valued, ad valorem 
court-fees will have to be paid under Sch. I, Art. 

1 of the Court-Fees Act on the memorandum of 
appeal. If the subject-matter of the appeal 
cannot be valued, the fixed court-fee provided 
t?/ have to be paid. 

\A hether the subject-matter of tlie appeal can be 
valued or not depends upon the nature of the 
grounds taken in the memorandum of appeal, 
(Miner and Sen^JJ.) Pran ITari Baidya v. 
JoGEsH Chandra. 46 C.W.N. 681. 

S. 36 — Order reopening decree-- Appeal — 

Revision--C. P. Code, Ss. 96 and 115. 

An order reopening a decree under S. 36 of the 
Bengal Money-Lenders Act is not appealable as 
such. But an appeal would lie against the new 
decree after reopening the old one under S. 96 
C. P . Code. As the aggrieved party has the right 
of appealing against the new decree where all 
questions relating to the impropriety of the order 
reopening the old decree may be raised and 
decided, the High Court should not entertain an 
application for revision against the order re- 

the decree unless it considers it to be 
absolutely necessary for the purpose of avoiding 
costs or protraction of litigation. (Mukherjea 
ona Blank, JJ,) Jadu Nath RAy v. Kshitish 
Chandra Ach^rjya. I.L.R, (1943) 2 Cal 479= 
79 C.L.J. 155=A.I.R. 1945 Cal. 177. 

7 r"S. Powers of Court— Power to release 
borrower from liability without re-opening 

Bengal Money-Lenders Act 
the Court may re-open a decree if it contravenes 
the provisions of S. 30 and further in suitable 
cases may, even without re-opening the decree, 
release a borrower of all liability in excess of the 
i/gtjts specified in S. 30 (1) and (2) of the Act. 
(Mdgley, !.) Manmatha Nath Bose v. Renula 
863=198 I.C. 71=14 R C. 
427=A.I.R. 1941 Cal. 681. 

S. 36 — Power of Court to act suo motu. 

UMer S. 36 of the Bengal Money-Lenders Act, 
the Court may suo motu grant any relief to 
which a borrower may be entitled under the Act, 
and it is not necessary for him to come before it 
^ a separate application. Consequently the 
Court can grant relief under the section on 
materials contained in an affidavit filed by him in 
opposition to an ajmlication for final decree in a 
mortgage suit, (/e^ J ) Jogesh Chandra ®. 
Pran Krishna. 46 C,W.N. 661. 

36 Powers under — When may he exer- 

Before the powers under S. 36 of the Bengal 
Mpney-Lsndgrs Act can bg exercised, the appli- 
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cant must show that their exercise will bring 
relief against the specific evils, such us unduly 
high rates of interest at which the Act is aimed. 
The powers under the section cannot be exercised 
merely on the ground that the borrower is able 
to show that the exercise of them will ease his 
burden generally without regard to the Act. 
{Panckridge, J.) Kamala Ran tan v, Bfpik 
Behaux. I.L.R. (1941) 2 Cal. 73=196 I.C. 290 
=14 R.C. 205=45 C.W.N. 619=A.I.R. 1941 
Cal. 540. 

^ 36 — Preliminary mortgage decree— Total 

interest up to date fixed for payment exceeding 
maxinuim allowed by S- 30 but not interest up 
to date of decree — Decree, if may l>e reopened. 
See Bengal AloNKY-LacNnicKS Act. Ss.2(8) 

and 36. 46 C.W.N. 159. 

S. 36 — Ft dings under — Decree-halder put- 

ckascr spending money on property purchased — 
to reimbursement. 

In a proceeding under S. 36 of the Bengal 
Money-Lenders Act, the decree-iudder who has 
spent money on the property purchased by him 
cannot claim that sum by way of reimbursement. 
He must seek his remedy, if any, in other pro- 
ceedings. (Milter and A kram. JJ.) D. J. Hill v, 
Ramtaran Banekji. 50 C.W.N. 47. 

S 36 — Proceeding under — If interlocutory — 

Rules as to affidavie—C. P. Code, 0. 19, A\ 3 (1) 

An application to obtain relief under S. 36 of 
the Bengal Money-Lenders Act is not an inter- 
locutory application such as is mentioned in 
0. 19, R. 3 (1), C.P. Code. It is really a separate 
proceeding in the larger proceeding of the suit 
and the decision of the Judge, (subject of course 
to appeal) when given, is a final decision upon 
the rights of the parties under the Act. There- 
fore, the affidavit the Court must receive and 
act upon in such a proceeding must be confined 
to such facts as the deponent is able of his ovvn 
knowledge to prove. An affidavit .stating that 
the deponent learnt from somebody else that the 
loan was a commercial loan is not satisfactory 
evidence, nor indeed evidence tipon which the 
Court could act. ^ (Derbyshire, C. /. and Nasim 
Ali,J.) Hafiz Sham.sed Ahmed t'. Chatoo Lal 
Dey. 46 C.W.N. 474. 

S. 36— Procedure for obtaining relief—- 
Decree passed in suit before 1st January, 1939— 
No proceeding in execution pending. See Bencal 
Money-Lenders Act, Ss. 2 (22) and 36, 46 C,W. 

^ -“S. 36— Procedure for obtaining rdief-*— 
Final decree in mortgage suit passed before 1st 
January, — Such decree not satisfied on that 
date.J^tf Bengal Money-Lenders Act, Ss» 2 (22) 
AND 36. 45 C.W.N. 859. 

----- -S. 36 — Reopening of account, 

A fbe Bengal Money-Lender’s 

Act, the Court will not reopen the account unless 
It has reason to believe that the reopening of the 
account would entitle the borrower to get some 
relief under the Act. (Sen, J.) Sailf.NDKA M, 
Dey V. Accowkie Mukherjee. 45 C.W.N. 11. 

of ^empontt mortgate dicrte 

is decree in a mortgage suit 

IS fully satisfied when the mortgaged'prooertv is 
brought to sale and that the?eaft« thej^dg- 



265 


CIVIL, CRIMINAL AND REVENUE. 


266 


BENGAL MONEY-LENDERS’ ACT, (1940). 

ment-dcbtor may be entitled to have the personal 
decree reopened tinder S. 36 of the Bengal 
Money-Lenders Act but not the final decree, has 
no application to a case where the Court, instead 
of passing a final decree followed by a personal 
decree, has passed a composite decree. As such a 
decree cannot be split into two, the judgment 
debtor is entitled to have it re-opened. (Mender- 
son,J.) SiTA Nath N^andi v. Mangal Chan- 
dra. 46C.W.N.856. 

S. Z^—Et-opening of decree after sale by trans- 
feree Court to decrec’koldee and before delivery of posses- 
sion — Re-opened decree directing delivery of possession 
to decsee-hoider purchaser on default in Paying instal- 
ments— Jurisdiction of executing Court to deliver pos- 
session on such default 7 vithoui fresh transfer of decree. 
After a decree was transferred to another 
Court for execution and the property was pur- 
chased by the decree-holder in execution sale, 
that decree was re-opened by the transferor 
Court under S. 36 of the Bengal Money-Lenders 
Act and instalments were granted. The re-open- 
ed decree contained a direction to the effect that 
on default by the judgment-debtor the decree- 
holder would get possession of the property sold. 
The judgment-debtor defaulted and the decree- 
holder thereupon obtained delivery of possession 
from the executing Court. On objection by the 
judgment-debtor, 

HM, that as the decree-holder had not taken 
delivery of possession no question of making an 
order under S. 36 (2) (c) or (e) of the Bengal 
Money-Lenders Act arose and that there was 
also no question of transferring the new decree 
for execution as the sale by the executing Court 
was in tact. 

Held also, that as the new decree directed 
that the decree-holder would get possession on 
default by the judgment-debtor, the executing 
Court was bound to execute it as it was. (Hen- 
derson,!.) Babxjlal Bania Harinam Shaw. 
48 C.W.N. 674. 

—3. S6 — Re-opening of decree — Effect of—Old 
decree and adjudications implied therein— -If wiped out. 
The powers given by S. 36 of the Bengal Money 
Lenders' Act are to be exercised only for the purpose of 
giving relief to the borrower against specific evils sought 
to be remedied by the Act, that is to say, to give relief 
from all liability for interest in excess of the limits speci- 
fied in the Act. If in the exercise of the powers con- 
fer led by this section the Court thinks fit to re-open a 
decree the Court has to pass a new decree. The old 
decree is re-opened only so far as it is necessary to give 
relief to the borrower and the passing of the new decree 
does not mean that the old decree and all the adjudica- 
tions implied in that decree are gone for ever. Under 
S, 36 (2) (a) of the Act the decree is to be re-opened 
only to the extent necessary to substitute the method of 
accounting sanctioned by the Act for the calculation on 
which the original decree was passed and the parties are 
not relegated to their rights and liabilities on the origi- 
nal cause of action. (Has, J) SamBHXJ CHARAN 
DEY V. HRISHIKESH DEY. 49 O^W.N. 867. 

- S 36 — Re-opening of decree— Ground for — 
Claim for instalment. 

The Court can re-open a decree under S. 36 of 
the Bengal Money Lenders Act only if it is 
necessary to do so for the purpose of exercising 
anypfthts powers which are conferred by sub- 
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S. (1) of that section. A claim for instalments is 
not one of the reliefs which comes under the 
purview of that sub-section and cannot by itself 
afford a ground for re-opening a decree. (Muk- 
herjea and Sen, JJ.) Anath Nath v. Raj- 
ENDRA Nath. 198. LC 810—14 R.C. 508=45 
C.W.N. 975=A.I.R. 1942.Cal. 120. 

S, 36 — Reopening of decree — Ground for — 

Decree allowing inttrest in excess of statutory rate. 

If a decree made in a suit to which the 
Bengal Money-Lenders Act applies, allows in- 
terest in excess of what is permitted under 
S.30 of the Act, here is sufficient ground for re- 
opening theidecree. Asto whether it is worth while 
for the judgment debtor to have a new 
decree when considerable time has elapsed since 
the date of the decree, is absolutely immaterial, 
(Mukherjea and Blank, JJ.) Hemendra Nath 
Sanyal V. Sashirhusan Talukdar 205 I.C. 
640=15 R.C. 657=75 C.L.J. 427=A.I.R. 1943 
Cal. 101. 

S. Z6— Reopening of decree— Interest bet- 

iveen dates of that and new decree — Power of 
Court to alloiv. 

There is nothing in S. 36 of the Bengal Money 
Lenders Act which by implication abrogates S. 34 
C. P. Code. On the contrary, S. 36 begins with 
the words : “Notwithstanding anything contained 
in any law for the time being in force.” Hence 
the existing laws are only affected to the extent 
laid down in the section. There is nothing in 
that section itself to justify an inference that the 
power of the Court to allow interest for a 
period subsequent to the decree has been taken 
away. Accordingly the Court has jurisdiction to 
allow interest for the period between the passing 
of the original decree and the passing of the new 
decree, when a new decree in a money suit is 
passed on an application for review under S, 36 
(6) of the Act. (Henderson, /.) Purnachan- 
dra Biswas v. Kshirope Sundari Dutt. 204 I. 
C. 507=15 R.C. 529=46 C.W.N. 915=76 C.L.J. 
275=A.I.R. 1942 Cal. 610. 

S. 36 — Re-opening of decree— Jurisdiction of 

Small Cause Court — Application pending before 
Debt Settlement Board. 

A Small Cause Court Judge has jurisdiction to 
deal with an application under S. 36 of the Bengal 
Money-Lenders Act for reopening a decree 
passed by his Court, although another a^lication 
is pending before the Debt Settlement Board in 
respect of the same matter. (Henderson, /.) 
Tirthapada Dey V- Kabiruddin. 206 I.C. 211= 
15 R.C. 686=75 C.L.J. 505=AJ.R. 1943 Cal. 
142. 

Z6— Re-opening of decree — Hew decree 

allowing full interest up io its date— Profits rea- 
lised by decree-holder from property purchased 
by him in execution — Whether can be deducted 
therefrom. 

If the decree-holder has purchased a property 
in execution of his <kcree which is reopened 
under S. 36 (6) of the Bengal Money-Lenders 
Act, the Court may refuse to give him any 
additional interest for the period between the 
passing of the original decree and the passing of 
the new decree on the ground that he has realised 
proifits from that property. But if the Court by 
the n^w decree gives him tie utnpmdt pi 
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interest allowable under the Act up to the date 
of ♦hat decreei it cannot deduct the value of the 
prrifits therefrom, as it wouM he therehv ccm- 
pelHn^ him to make a refund of such profits for 
which there is no nrovisinn in the Act. (flni- 
(^ersfin, T > Pohra Tl ^NIc. T td. v. "Ramant AfoHAN. 
T.L.T?.’ 09431 1 Cal. 170=^209 T.C. 165=16 K. 
C. 319=46 C.W.N. 1026=A,T.K. 1943 Cal. 569. 

S. 36—J^e-of^efima of decree— Order setting 

aside sale under that decree — li can he made. 

S- 36 of the ■Renjral ‘Nfoney-Lenders Act makes 
nonrovisinn for an order setting aside a .sale 
under a decree, when that decree is reoprned and 
a new decree is passed, hut is cpecificnlly con- 
fined to making an order for delivery of posses- 
sion. (Henderson,!.) Tntea Setchat^ ChmvKA- 
VAHTi V. Btdhumukhi Df.vt. 46 C.W.N. 915. 

S. 36 — Ri^opening decree — Power of Court — 

Decree hv eonse't^t. 

Under S. 36 of the Bengal Money-Lenden.* Act. the 
power of re-opening a transaction extends to re-openine 
a decree. The fact that the decree was made by con- 
sent is immaterial, as is also the fact that the amount 
was agreed. (I.ord G^dd>trd.) KK’^UI-A BriSF. r*. 
ManmaTHa Nath Bose. 49 C.W.N. 491 = A.IB. 
1945 P.O. 108 (P.C.). 

S Z6--Re- opening of decree— Poiver of 

Court— Decree confravemig S 31. 

S 36 of the Bengal Money-Lenders Act does 
not empower a Court to re-open a decree which 
is otherwise in order simplv because it is in con- 
travention of S. 31 of the Act. (Miifer and 
Blank. J.T.) Devrat Ray v. Lalji Morarji. 48 
C.W.N. 200. 

- 8 . 36 — Re-opening of decree — Profits realised 

By decreg'holder purchase r— If can he taken into 
account towards payment of debt. 

If the decree-holder has purchased a property in 
execution of hia decree which is re-opened under S. 36 
of the Bengal Money-Lenders* Act, the Court cannot 
take into account the mesne profits as going towards 
the payment of the debt, although it may be justified 
in taking them into account in considering what rate 
of interest it would allow for the period since delivery 
of possession or whether it would allow any interest for 
that period at all. (Chakrarariti., J.) AJARADDI v, 
SONAT Bibi. 49 C.W.N. 638. 

S. 36 — Re-opening of decree — Proper test — 

Interest decreed exceeding statutory limit— Decree 
holder claiming less in execution — Relief if may 
be refused. 

If an application is made by a judgment-debtor 
under S. 36 of the Bengal Money-Lenders Act for 
re-opening a decree passed against him, the proper 
test is to weigh the actual amount of the liability 
in respect of total interest under the decree as 
against what the .amount would he if calculated 
at the appropriate rate specified in S. 30. It is 
wrong in applying as a test of the relief to be 
obtained by the debtor what the decree-holder 
may choose to claim in expecution of his decree. 
If, therefore, the amount decreed in respect of 
interest exceeds the amount that could be decreed 
if the limits applicable under S. 36 (2) read with 
S. 30 (1) (c) are applied in calculating the liabi- 
lity of the juderment-debtor, the decree is to be 
re-opened under S. 36 (1) (a) and S. 36 (6) at tbe 
instance of the judgment-debtor, although the 
amount claimed by the decree-holder in execu- 
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fion is le^s than the aiuoiiut dne to him applying 
the sfatutnrv limit. ( Mukheriea and Roxhurah^ 
JJ ) PpoTfonn Kuiuar Gdswa'mi 7’. T.ai it AIoiiatst 
Pry. lOQ T P. 53=14 R.C 517=43 C.W.N. 1120 
rrA.T.R. 1942 Cal. 65. 

S 35— Rc-openhi g of decree — Refusal on 

around that ttew decree zi’iU he f or larger sum — 
Propriety 

An application for review under S. 36 of the 
Bengal Afonoy-T.endefs Act rannot be rcfnccd 
merely on the ground that tbe new decree wdl be 
f^'^r a larger sum than the < riginnl derree, (Hen 
derson, f) Tndra Stkitm? Ch a kpavarti v. 
Bidhitmttkht Dfvi 46 C.W.N. 915, 

S. 36" Re-opening of deeree — Resforaiton 

of property to jndgwent debtor — i\tesne pr(>fts- - 
Roioer of Court fo au'ard. 

The Cotirt, while re-npening n (h'crec under 
S. 36 of the Bengal Monev Lenders Act and 
ordering re^torat ion to the judgment-debtor of 
the property acquired by the decree-holder in 
execution of tbe ‘=nme, cannot <lireet investigation 
of the mesne profits with regard to 'hat property 
for the period that it was in posccs^icm of the 
decree-holder. There is no provisi<in in tbe Act 
for giving sueb mesne profits to the judgment- 
df'btor. {Mukherjra and Ren, JJ.) Tamiuk 
Loan Office Co., Ltd, v. Ganga Narain Kar. 
46C.WN. 919. 

S. 36— Re-opening of mortgage decree— 

All items of mortgaged properfies f ot sold. 

A final mortgaje deer ce is not fully satisfied 
when all the items of the mortgaged properties 
have not been sold, and it can therefore here- 
opened. {I/Sitter and Blank. JJ.) Mokmo-han 
MuKHOPAPTTYAY V. MaPAHU’ORK I OAN Offick, 
Ltd. 48 C.W.N. 87. 

S. Z6—Pe'Opcniftg of mortgage dcurce- Fresh 

money decree if can he passed! — One of mori gagori 
applying far relief also under Bengal Aerisulfural 
Debtors' Act — Entire proceedings — If must he staged , 

If a mortgnae decree* is re-opened under S. 36 of the 
Bengal Money-T.endcrs’ Act. afresh n.urtgage derree, 
and not a simple niomy tieerte, hn.'- tt. he Ah 

under the law a mortgage decree has to he pas^^td In 
the presence of all the mortgagors, a mortgage decree 
cannot be reopened and n frtsh mortguge decree 
passed under the section in the absence of one of the 
mortgagors. Where two mortgaporM apply fnr rrlh-f 
under S. 36 of the Bengal Money- f orders Ai'i and one 
of them subsequently applie.s foi relief br^fore D. 
S. Board under the Bengal AgriiuBural Ilebtors 
Act, the Court on receipt of a notice from the Boarr! 
shoAld not merely stay the proreetHngs so far as be is 
concerned and continue the hearing as against tbe other, 
but should stay the entire proceedings until the matter 
before the Board is disposed of. as the njortgaiie rlccree 
cannot be re«opened in the absence of one of them. (Sen 
and Das,//,) RAJSHAHT PI'.0PFF3R BaNK, LTtp r. 
Debendra Mohan MorritA. 49 aW.N. 709. 

S. 36— Re-opening of mortgage decree— ‘In- 
terest paid in excess of siatutary rote— If fnay he 
appropriated towards principal 

Tn taking fresh accounts on the reopening of a 
mortgage decree under S. 36 of the Bengal 
Money Lenders Act, any interest which had been 
paid by the mortgagor in excess of the rate per- 
mitted by the Act should not be appropriated 
towards principal, but should tc credited against 
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interest due. All that the borrower is allowed 
under S. 36 (1) (d), is a refund of the excess 
paid. If the excess is allocated to principal, it 
would be a refund in effect of an additional 
rebate of interest. By allocating the excess pay- 
ment to a reduction of principal, interest payable 
on that reduced principal is similarly reduced 
and the mortgagor will obtain a greater advantage 
than seems to have been intended by S. 36. (^fc. 

Nair, J.) Kumar Pramatha Nath Roy v. 
Kanakendra Nath Taoore. I.L.R. (1943) l 
Cal. 199=15 R.C 464=204 I C. 165=77 C.L.J 
24 = 46 C.W N. 873=A I.R. 1943 Cal. 17. 


BENGAL MONEY-LENDERS’ ACT, (1940). 

Once a borrower establishes that the interest 
which has been claimed and ordered under a 
preliminary mortgage-decree exceeds the rate 
permitted by the Bengal Money-Lenders Act, he 
IS entitled to have the transaction re-opened, and 
if the tpnsaction Is rt-opened he is entitled to 
such relief as the Court ought to grant under the 
provisions of the Act. The decree-holder, can- 
not, by relinquishing his claim to the excess 
interest, har him from such relief. (Derbyshire, 
C. J. and Panckridge, J^ Kijmud Behari Sen v 
Satya Brata ^en. 46 C.W.N. 605=206 I C 
196=15 R,C. 685=A.I.R. 1943 Cal, 169 


S. 2,6— Re-opening of mortgage decree— 

Refusal on ground that applicant zi'ould have io 
pay larger s%im as interest — Propriety. 

The Court cannot refuse to rc-open a mortgage 
decree on an application made under S. 36 of the 
liCngal Money-Lenders Act on the mere ground 
that if that was done the applicant would have to 
pay a larger sum by way of interest in order to 
redeem the property than he had to pay under 
the original preliminary decree. (Henderson. J.) 
JANAKI DeRYA Z/. PlAZI MlNNATALI 46 C.W.N. 
559. 

S. 26~R e-opening of mortgage decree after 

sale — Sale, if can he set aside. 

The Court re-opening a mortgage decree under 
S. 36 of the Bengal Money-Lenders Act after the 
mortgaged property is sold in execution of that 
decree, has no jurisdiction to set aside the sale. 
(Nasim AH and Ratu JJ ) Suresh Chandra 
Basak t;. Kumada SuNDARi Pal. J.L R. (1943) 

1 Cal 354=209 I.C. 444=A.I.R. 1943 Cal 628. 

1 S. 36 — Re-opemng of transaction— Rate of 

interest in mortgage bond above permitted rate 
— Duty of Court. 

Where the rate of interest in a mortgage bond 
is above the permitted rate, and such interest 
has been paid for some time, it is the duty of the 
Court to re-open the transaction between the 
lender and the borrower and to take an account 
of what has been paid and also what ought to 
have been paid according to the Act, and on 
such re-opening and taking of accounts to give 
the borrower such relief as he is entitled to 
under the Act. (Derbyshire, C. /. njid Gentle, /.) 
Abdul Wahed Howladar v. Sukumart Debt. 203 
IC485«15 R.C. 437=75 C.L.J. 299=A.I.R. 
1942 Cal 568. 

S. 36 (1) — Right of suit — Decree passed on 

loan at creditors suit — Stihsequent suit by \ 
borrower — If maintainable — Forum of suit. \ 

A suit by a borrower under S. 36(1) of the 
Bengal Money-Lenders Act is maintainable even 
after a decree has been passed against him on the 
loan at the instance of the creditor. Such a suit 
must be instituted by the borrower in the Court 
which has passed the decree and in no other 
Court. (Mitter and Khundkar, JJ.) Satya- 
narayan Banertee Rabhanath Das. I.L.R. 
(1942) 1 Cal 235=198 I.C. 739=75 CX J. 229= 
14 R.C. 489=45 C.W.N. 1085=A.I.R. 1942 Cal 
69. 

S. 36— Right to relief — Interest ordered 

under preliminary mortgage decree exceeding 
statutory rate— Decree-holder relinquishing claim 
io excess interest. 


S. 36^ Right to relief — Purchaser of por- 
tion of equity of redempiion made party in mort- 
gage suit. 

A purchaser of the equity of redemption in 
some of the mortgaged properties who was made 
a party in the mortgage suit along with the mort- 
gagor and who was affected by the preliminary 
decree passed in the suit, is entitled to apply to 
the Court for re-opening the transaction between 
the lender and the borrower on the lines laid 
down in the Bengal Money-Lenders Act. If such 
re-opening gives relief he will get the benefit of 
the new decree. (Derbyshire. CJ., Nasim AH 
and Gentle, JJ.) Jn'ENURA Nath Ghose v. 
Hrishikesh Banerjee. 46 C.W.N. 692. 

— ; — S. 36 — Satisfaction of decree — Foreclosure 
suit — Compromise decree amount payable in 
instalments— Mortgagee entitled to recover posses- 
sion on default of any instalment^Decree, if 
satisfied on default. 

A .suit for foreclosure culminated in a com- 
promise decree which provided that the mort- 
gage money was payable in certain instalments and 
that on default in payment of any one of the 
instalments the entire sum would become due 
and the mortgagee would he entitled to recover 
possession of the mortgaged property by taking 
out execution. There was default in 1938 and 
execution proceedings were started in 1940. 

Held, that the decree could not be said to have 
been satisfied as soon as default occurred in 1938, 
that although the liabilities of the mortgagor 
might have been at an end as soon as the decree 
had become final, the decree itself was not satis- 
fied unless execution proceedings were taken and 
the mortgagee decree-holder got possession of 
the mortgaged property, and that, therefore relief 
could be granted under S. 36 of the Act. 
(Mukherjea and Sen, JJ) Samirudtn Maltey v. 
Noba Kumar Saha 201 I.C. 476=15 R.C 
206=A.I.R. 1942 Cal. 224. 

S. 36 — Suit by judgment- debtor for relief — 

Property purchased by decree-holder at price ex- 
ceeding decretal amount — Surplus amount with- 
drawn by judgment-debtor and her creditors— 
Judgment-debtor, if should be required to deposit 
that amount. 

Where the property of the judgment-debtor 
was purchased by the decree-holder in "execution 
, at an amount much above the decretal amount, 

I with the result that after setting off the decretal 
i dues against the price at which he had purchased 
j he had to deposit in Court a certain 5um a portion 
j of which was withdrawn by the creditors of -the 
1 judgment-debtor and the balance by the judgment 
. debtor herself^ and the judgment-debtor filed *a 



271 


THE QUINQUENNIAL DIGEST, 1941—1945. 


272 


BENGAL MONEY-LENDERS’ ACT, (1940) 

suit under S. 36 of the Bengal Money-Lenders Act 
for relief. 

Held, that the judgment-debtor must deposit in 
Court the surplus amount withdrawn by herself 
and her creditors before she could be allowed to 
proceed further with her suit. (Mitter and 
Akram, JJ.) D. J. Hill v. Ramtaran Banerjl 
50 C.W.N. 47. 

“Ss. 36 and 2 (22) — Suit to which Act 

applies — Preliminary, final and personal decrees ; 
passed before 1st January, 1939— No execution 
proceeding pending on that date or filed since — ; 
Decrees if can be reopened. See Bengal Money- , 
Lenders Act, Ss. 2 (22) and 36. 48 C.W N. 406. i 

S. 36 (1) — Grant of relief — Loan fully satisfied 

he fore Act — Mortgage amotmt deposited hy mortgagor \ 
under S, 83, 7*. P , Act and withdrawn hy mortgagee 
before Act — Mortgage debt, if extinguished . 

Where a loan has been fully satisfied before the j 
Bengal Money Lenders* Act came into force, there can | 
be no scope for the grant of relief in a suit under S. 36 
(1), subject to the express provision to the contrary in 
Cl. (i3?) of S. 36 (1). Where before' that Act came into 
force, the mortgagor deposited the mortgage amount 
under S. 83 of the T. P. Act and the mortgagee with 
drew that amount producing the mortgage deed in Court 
for return to the mortgagor, whether the deposit was in 
fact sufficient or not, it had the effect of completely 
extinguishing the mortgage debt so far as to bar an 
application for relief by the mortgagor under the Bengal 
Money-Lenders’ Act. {Biswas and Akram, J /.) 
Bhupendra Nath Roy v. Sushil Chandra. 49 
O.W.N. 642= A.I.R. 1946 Oal. S70. 

“S. 86 (1) — Loan fully satisfied by amicable 
settlement before 1st January, -Relief , if can he 

granted. 

Where there was no suit in respect of a debt but it 
had been discharged by amicable payment before the 
1st January, 1939, the Court has no power in a suit by 
the borrower for relief filed after the Bengal Money- 
Lenders* Act came into operation to direct a refund to 
the borrower of the amount which may be found to be 
in excess of what may be found out on calculating inter- 
est in terms of S. 30 of the Act. It makes no difference 
in principle where the loan had been fully satisfied prior 
to the 1st January, 1939, either by payment in cash or in 
kind or by accord and satisfaction. (Mitter and Khund- 
har, //.) Bhupendra Nath v, Manoranjan 
Bhuria. 49 O.W.N. 189. 

36 (1)— oj Court to reopen decree 
— Transaction*— If includes decree. 

Under S. 36 (1) of the Bengal Money-Lenders 
Act, thepovfer of re-opening the decree flows 
and IS dependent on powers which the 
Court has been authorised to exercise under <21s, 

, (o) to (e) of that siib-section. It is, therefore, 
restricted to cases where the question of the 
^ercise of all or any of these powers arises 
Even if the word “transaction** in S. 36 (1) (a) is 
interpreted to include a decree, that power can be 
exercised only when the decree is to be reopened 
ajd accounts between the parties are to be taken. 
If there is no question of taking accounts, the 
Po^wer to reopen the decree under 
b. 30 (1) (a). The power of the Court to order 
payment by instalments and thereby to give 
r elief to the debtor under S. 36 (2) (d) cannot be 
invoked for re-opening the decree under S. 36 
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(1) (a) as that power can be exercised only after 
the decree has been re-opened and not before. 
(Derbyshire, CJ , Panckridge and Nasim AH, JJ.) 
Accowrie Mufc fieri EE "J'. Sailenhra Mohan 
I.L.R. (1941) 2 Cal. 169--195 I.C. 779=14 R.c‘ 
135=45 C.W.N. 548=73 C.LJ. 2S7=A.I,R. 
1941 Cal. 495. 

3. 36 (1) and (6 ) — Remedies open to horrtKver — 

Application to Court which passed deoree made more than 
a year a f ter commencement of Ac i — Eveeutivn proceedings 
pending in another Court — Application, if competent . 

Reading sub-sections (1) and (6) of S. 36 of the 
Bengal Money Lenders Act together the position of a 
person claiming relief under that section is as follows; — 
If the suit ha< not proceeded to a final decree, that is to 
say, if the suit is actually being heard, the borrower 
may apply in that suit for relief undc'r the Art. No 
se{)arate formal application would be necessary. He 
may raise the plea in his written statement or h(; may 
claim relief at the time of the hearing of the suit hy 
placing such facts before the Court as wcnild entitle him 
to relief. After the suit has proceeded to a final decree 
the borrower has four remedies, namely, (a) he may 
apply for relief by instituting a suit for that purpose 
before the Court having jurisdiction to entertain such 
suit ; this is provided for in sub-S. (l) of S 36 : (b) he 
may apply to the Court which passed the decree if there 
are proceedings in execution pending before that (Murt; 
this is provided for by S. 36 (6) (a) (i); (<r) he may 
apply to the Court, which passed the decree, for a review^ 
of such decree, provided he makes that application 
within one year of the commencement of the Act ; this 
is provided for by S. 36 (6) (a) (n); and (d) if an 
appeal is pending he may apply to the appellate Court ; 
vide S. 36 (6) {b\ It is clear from the above that no 
application lies to the Court which passed the decree 
under S. 36 (6) (a) (i), if execution proceedingsS are 
pending before another Court and not before that Court, 
and that the borrower cannot avail himself of the pro- 
visions of S, 36 (6) (a) (ii) if more than one year has 
elapsed since the passing of the Act before the making 
of his application. (Sen, J.) S Ray v. Kaklna Kis- 
HORE Kar. LL.E. (1944) 2 Oal. 70. 

’S. 36 (1) (a) — "Reopening a transaction” — 

Meaning of —Order releasing judgment-debtor of 
liability in excess of slaiiitory limits and directing 
fresh accounts to be taken — Effect of. 

On an application filed by a judgment-debtor 
for relief under the Bengal Money-Lender.s Act» 
the Court released him of all liability In excess of 
the limits specified in S. 30 (I) and (2) of the Act 
and ordered an account to be taken and a report 
made of his liability. The Court however 
observed m its order that it was not necessary to 
re-open the decree and did not pass an order for 
payment by instalments under S. 36 (2) (d) of 

Held, that the Court by ordering a fresh 
account between the parties on the basis of the 
interest allowed by the Act had in fact re-opened 
the transaction between them, and that being «o. it 
was bound to give effect to S. 36 (2) (d) of the 
Act. (Derbyshire, CJ. and Nasim Alt, /.) 

Gunendba 

Krishna Roy. 46 C.W N, 814. 

— S. 36 (1), proviso (i)— Agreement 'Uur- 
porting to create new ohligations”— Meaning of— 
Agreement keeping alive original obligation and 
modifying somt of its terms— If amounts to. 
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An agreement “purporting to create new obli- 
gations” referred to in proviso (t) to S. 36 (1) 
of the Bengal Money-Lenders Act covers only the 
case tvhere the original obligation undertaken by 
the borrower at the time of the loan is comple- 
tely superseded and a substituted obligation 
created, and not a case of mere taking of accounts 
or of a mere agreement to pay on the basis of the 
original obligation what is found to be the 
amount due on the taking of accounts. An 
agreement which does not extinguish the original 
obligation but keeps it alive modifying only some 
of its terms, is not one creating new obligations 
and is not therefore covered by the proviso. 
Where id the agreement on the basis of which 
the original loan was given does not contain a 
stipulation for compound interest but later on the 
arrears of interest on the loan is by agreement 
between the parties added to the principal then 
outstanding and the borrower agrees to pay inte- 
rest on it on the footing that it is to be the princi- 
pal, this new transaction is one which creates a 
new obligation, for it creates a completely substi- 
tuted obligation on the closing of the previous 
dealings and so would come within the proviso. 
{Mitter and Akram, JJ.) Jadu Nath Roy v. 
Jagat Prasanna Mukherjf.e. 48 C.W.N. 625= 
A.I.R. 1944 Cal. 320. 

S. 36 (1). proviso (i)— Applicability— Pro- 
ceeding under 5. 38. 

S. 36 (1) of the Bengal Money-Lenders Act 
together with proviso (i) is applicable to a pro- 
ceeding under S. 38 of the Act. In the case of 
such^ a proceeding, the date mentioned in the 
proviso is the date when the borrowers make the 
application under S. 38. (Mitt er and Akram, JJ.) 
Jadu Nath Roy v. Jagat Prasanna Mukherjee. 
48 C.W.N. 625=A.T.R. 1944 Cal. 320. 

S. 36 (1), proviso (p— “ Date of the 

Execution proceedin^^ if such suit. 

Where the question of the application of proviso (i) 
to S. 36 (1) of the Bengal Money-Lenders’ Act arises in 
the course of execution, that is to say, in a **suit to 
which this Act applies,” w’hich happens to be an execu- 
tion proceeding, the date of the suit will be the date of 
the application in execution. 46 C.W.N. <?06, foil. 
(.Akram and Blank. JJ ) BarODA PrOSAD Sukul v 
DuRGA ProSaD Roy. 49 C.W.N 216== A.I.R. 1946 
Cal. 320. 

— S. 36 (1) Proviso (i) — ''Date of the suit ** — 
Interpretation. 

The suit referred to in proviso (i) to S. 36 (1) 
of the Bengal Money-Lenders Act must be that 
type of the three types of suit contemplated by 
sub S. (1) in the course of which the relief is be- 
ing given, and in which therefore the question of 
the application of the proviso arises. If the 
question arises in the course of a straight-for- 
ward suit by the creditor for his dues, the date 
will be the date of commencement of his suit, if 
it arises in the course of execution, that is to say 
in a *‘suit to'which this Act applies”, which hap- 
pens to be an execution proceeding, the date will 
be the date of the application in execution, and if 
the question arises in a suit by a borrower for 
relief, the date will be the date of the borrower’s 
suit. (Roxhurffh and Akram, //.) Jagabandhu De 
V. Akshoy Kumar Sit. I L.R. (1942) 2 Cal. 516 
=206 I.C. 89 = 15 R.C. 658=46 C.W.N. 906=75 
CXJ. 485=A.I.R. 1943 Cal. 637. 

Q.D.-18 
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-S.36(l) Proviso (i ) — 'Date of suit * — 

Meaning of. 

The words “the date of the suit” in S. 36 Cl. (1) 
proviso (i) of the Bengal Money-Lenders Act 
mean ‘'the date” when the suit contemplated by 
S. 36, Ch (1) is brought and not the date of any 
application by the borrower under that Act. 
Masim AH and Ptil,JJ.) Nrisinha ChandraPal 
V. Kanaklata Dasi. 201 I.C. 306=15 R.C. 166 
=46 C.W.N. 457 (1)=A.I.R. 1942 Cal. 369 (2). 

— “S. 36 (1), proviso (i) — Date of suit'^ — Mean- 
ing of — Review application under S. 36 (6) (a) (it)— 
Tf such suit. 

The suit referred to in proviso (i) to S. 36 (1) of the 
Bengal Money-Lenders’ Act is the suit contemplated by 
S. 36(1) that is to say, it is either a suit to which the 
Act applies and in connection with which relief is 
claimed by the borrow^er or a suit expressly brought by 
the borrower for relief under the sub-section itself. 
Accordingly where the borrower files an application 
under S. 36 (6) (a) (ii) for review' of a mortgage decree 
the suit for the purposes of proviso (1) to S. 36 (l) is 
the mortgage suit itself and not the review application, 
and any transaction vsithin twelve years from the date 
of the commencement of the mortgage suit can be 
re-opened. {Mukherjea and Ellis ^ JJ.) SURENDRA 
Nath v. Kumarkali Banking Corporation, Ltd. 
49 C.W.N. 214= A J.R. 1945 Cal. 333. 

— ; — S. 36 (1) pxoviBO—"Suir—Meaning of— 
Adjustment made less than 12 years prior to start of 
execution proceeding and more than 12 years prior to its 
revival — If barred. 

In 1926, a settlement of account was arrived at 
between the parties calculating interest at a rate in 
excess of the maximum allowed by the Bengal Money- 
Lenders’ Act. In 1930, a suit was filed and a prelimi- 
nary mortgage decree was passed in 1931 and a final 
decree in 1934. Soon after an execution proceeding 
w'as started but this w'as struck out for non-appearance 
of parties in 1935. In 1944 the execution proceeding 
was revived by the decree- holder, and in that proceeding 
the judgment-debtor made an application under the 
Bengal Money-Lenders’ Act. 

Held, (i) that the “suit” in S. 36 (1) proviso of the 
Act refers not to the application made under the Act, 
but to the suit filed in 1930 or the execution proceeding 
.started in 1934 and as in either case the adjustment 
has been arrived at within 12 years, its re-opening is 
not barred by the proviso ; (H) that in re-opening the 
adjustment the Court should, in effect ignore it as it 
has been arrived at calculating interest at a rate in 
excess of the statutory rate. (Ormond^ J.) RadHA- 
BALLAv Shah Narkndra Nath Shah. 49 o. 
W N. 343. 

— . — >8. 36 (1) Proviso (i)-"Suit by the parties** 
— Meaning of— If includes application under 
section during execution proceedings. 

The “suit by the parties” mentioned in proviso 
(1) to S.36 (1) of the Bengal Money-Lenders Act 
means the suit that is spoken of in sub-S. (iHLe.) 
it is either a suit to which this Act applies and in 
which relief has been claimed by the borrower, 
or the suit that is instituted under sub-S. (1) it- 
self. It does not mean an application made under 
the section during execution proceedings. Where 
.such proceedings relate to a mortgage decree, the 
”sttit by the parties” h the mortgage suit itself. 
(Mukherjed and Blank, JJ.) Batdyanath Dutta 

Mrityuntoy Mukherjee. I.L.R. (1944) 1 Cal. 
441=48. C-W.N. 504=AJ.R. 1944 Cal. 318. 
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— S. S6 (1), proviso (ii) — Final decree on matt- 
gage by conditional sale before January 1939 — 
Application for possession by decree- holder after that 
date — Decree if can be rt~opened. 

Where in a suit to enfoice a inort^arxe by concliiional 
salOj the final decree is pas‘''ed befote the 1st January, 
1939, but an application for possession is made by tne 
decree holder after that date, the decree is li ible to be 
re-opened on an application by the jndpnient-debtor 
under S. 36 of the Bencal Money-Lenders’ Act. The 
judgment debtor’s application is not hit by proviso fiiL 
The application made by the decree-holder for possession 
is one for the execution of his decree, and as it was pend- 
ing after the 1st January, 1939, tlie decree is one passed 
in a “suit to which this Act applies.” That decree is 
not fully satisfied until possession is delivered to the 
decree-holder in compliance with th« directions in the 
decree. The explanation to proviso (ii) has no appli- 
cation to the case, as the decree-holder has not pm chas- 
ed the property in execution of a decree. {Seiu J') 
BaZLU 77. GolaM riOSSAIN. 49 C W.N. 467==A.I.R. 
1945 Oal.281. 

S. 36 (1) Proviso Mortgage decree 

for sale— ^Preliminary and final decrees — When 
fully satisfied — Personal decree made after Ij/, 
January, 1939 — Preliminary decree, whether can be 
re-opened — Mode of giving relief. 

(1) A final decree for sale in a mortgage suit is 
fully satisfied by the sale of the mortgaged pro- 
perty and the application of the sale p roceeds to 
the payment of the mortgage debt. Tn case the 
purchaser is the decree-holder himself* it is not 
fully satisfied till the proceeding for delivery of 
possession of the property sold is completed. Tf 
the final decree is satisfied before the 1st January, 
1939, it cannot be re-opened even if the mortgage 
debt had not been satisfied in full, and a proceed- 
ing under O. 34, R, 6, Civil Procedure Code, was 
pending on or after the 1st January, 1939. (2) A 
preliminary decree passed in the usual form is 
notptisfiedby the sale of mortgaged property 
but it becomes satisfied as soon as the personal 
decree under O. 34, R. 6. Civil Procedure Code 
is obtained, and the only decree that remains 
executable after that is the personal decree. If a 
preliminary decree incorporates a personal decree 
as is contemplated by Cl. (3) added to O. 34, R. 4, 
Civil Procedure Code, it cannot certainly be 
satisfied till the personal liability is also sati.-fied. 
(3) If a personal decree has been made before the 
1st January, 1939, the preliminary decree must be 
regarded as satisfied before that date and cannot 
be re-opened, and the only decree that can be re- 
opened is the personal decree, provided any pro- 
ceeding in connection with the «;ame was pending 
on or after the 1st January, 1939. (4) If the per- 
sonal decreciis made after the 1st of January, 1939 
the preliminary decree can be re-opened, but it 
cannot be re-opened in such a way as to affect the 
decree for sale already satisfied. The result 
will be that the sale of the mortgaged property 
will stand and the personal liability of the mort- 
gagor will be scaled down and re-adjusted. (.S) In 
both the cases coming under paragraphs (3) and 
(.4) the mode of giving relief to the borrower 
would be the same. The Court is to look to the 
original claim in the mortgage suit and the amount 
decreed to the mortgagee in the preliminary 
decree, and calculate what the amount should be 
new decree was then made in accordance 
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with the provisions of the ]\loney-Leiiders Act. 
from that, the amount realised by sale of the 
mortgaged property is to be deducted and for the 
balance only, if any, a nevv j)ersonal decree should 
he passed. (Midherjea and Blank, JJ.) Bhaba- 
Ni Prasad Moitra Tn SAi YF.NnKA Nath Mukhi-k- 
.IKK. IX.R. (1943) 2 Cal. 417=77 C.L.J. 373= 
209 I.C. 34=16 R.C.275=47C.W.N. 524=A.I.R 
1943 Cal. 372. 

S, 36 (1) Ppviso in)-- Mortgage executed 

before 1939 to satisj y dcc>'ee passed on earlier 
niortgage—Eurlier morlguge carrying interest in 
excess of niaxiinum alhneed under Act- Decree 
passed in \9A9 on later mortgage — // canhe re- 
opened so as to affect earlier ntorigage decree. 


A mortgage was executed before the 1st day of 
January , 1939, in satisfaction of a decree passed 
on an earlier mortgage which carried interest at 
a rate higher than tlie maxinunn rale of interest 
allowed under tlie Bengal Money-Lenders Act. A 
decree was passed in 1940 on the later inoitgnge 
which fixed interest wdthin the limits stJecifiecI in 
the Act. On an application made for re-opening 
this decree, 


Held, that having regard to S. 36 (1), proviso 
(ii) of the Bengal Money-Lenders Act, the Court 
ui granting relief was not permitted to do any- 
thing which affected the earlier mortgage decree, 
as it was not a decree passed in a suit to which 
the Act applied, and that consequently the Court 
could not rc-open tlie carlit i mortgage and grant 
relief by a refiiiid of tlie interest paid in execs.s 
of the niaximnm allowed niider the Act. 
pROMoDF. Kumar Roy v. Tincowrif, I)fv. 197 I C. 
817=14 R.C. 395=.LL.R (1942) 1 Cal 157=45 
C.W.N. 1006=A.I.R. 1942 Cal 37. 


S. 36 (1), proviso (ii) /Preliminary and 

final mortgage decrees— Wfien fully satisfied— IB A s- 
minary, final and personal decrees passed before 
fanuary, 1939 — Execution of personal decree pending 
there after — Decrees, if can be re-opened . 

A preliminary mortgage decree gives the mort- 
gagee the right to reali.se the amount declared to 
be due on the mortgage, and until that amount is 
realised in full the decree cannot be said to be 
satisfied. Where, therefore, the proceeds realis- 
ed by the sale of the mortaged property in (execu- 
tion of the final decree fall short of the decretal 
amount and the execution of the personal decree 
passed for the balance is still pending, the preli- 
minary decree cannot be said to have been satisfied 
merely by reason of the sale and the pa -.sing of 
the personal decree. But a final decree for ’sale 
IS fully and completely satisfied if the mortaged 
property mentioned in the prtdiminary decree is 
sold and the sale proceed.s^ applied in payment of 
the decretal amount, even if the eiitire mortgage 
money is not realised. Where in a case in which 
the preliminary final and personal decrees w'cre 
passed before 1st January, 1939, and the proceed- 
ing m execution of the personal decree was pend- 
ing thereafter, an application for re-opening the 
decree under S. 36 of the Bengal Money-Lenders 
.^ct was made. 


Held, {/) that the preliminary decree was not 
fully satisfied before 1st Jamiary,1939, but that 
the final decree was, and that, therefore, the for- 
mer decree was not protected from interference 

by the proviso (n) of S. 36 (I) of the Act, but 
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that the latter decree was; (*V) that the scaling 
down of the preliminary decree would affect the 
final decree and the =;ale held Ihere-under and 
consequently it would amount to a disregard of 
the prohibition contained in the proviso, and that 
for this rea-^on the preliminary decree could not he 
re-opened ; (^^'O that the only decree that could 
be re-opened was the personal decree, that the 
Court would have to calculate the amount that 
could be allowed to the mort gagee if a new preli- 
minary decree was made and deduct from this the 
amotint realised by sale of the mortgaged pro- 
perties and pass a personal decree for only the 
balance, and that if the balance was negative, 
nothing would be recoverable under the personal 
decree hut that the mortgagor could not claim re- 
fund of any amotint as that would be doine sornc- 
thing which affected the final decree. (Mnkhcrjea 
and Sen, 7/.) Naresh Chandra Gttpta v. Lat 
\ fAMiTn Bhuiya. T.LR. (1942') 2 Cal. 243^202 
IC 343=15 RC. 323=76 C.LJ. 41=46 C W.N. 
457 (2)=AJ R. 1942 Cal. 379 followed in 
Ntlmony Chandra Maphu. 46 C-W.N. 463. 

S. 36(1) (a), proviso (ii ‘; — Sale executinv 

of final mortgage dt'cree hHd before \si January, 1039 
— Personal decree for unrealised balance not passed, but 
not barred by limitation on that date — Preliminary and 
final decrees, if can he re-opened, 

A mortgage suit remains pending on the 1st January, 
1939, although the preliminary and final decrees have 
been passed and the sate held in execution of the final 
decree confirmed before that date, if the amount men- 
tioned as due in the final decree has not been realised in 
full by the sale and on the 1st January, 1939. an applica- 
tion for a personal decree has not become barred. The 
circumstance that no personal decree has been actually 
passed or has been applied for is immaterial. ^ It 
follows that the preliminary and final decrees being 
decrees in a suit which has been pending on the 1st 
January, 1039, are decrees in a suit to which the Act 
appliei, and neither of them has been fully satisfied by 
that date The bar of the second proviso to S 36 (1) 
is thus crossed. {Chakravafiii , /,) AJARaDDI 
SONAl BiBI. 49 O.W.N. 638, 

S. 36 (1) (a) proviso (ii) — Sale in execution 

of final mortgage decree held before 1st January 19.39— 
Personal decree remahttng unsatisfied on that date 
Preliminary, final and personal decrees — Whether can 
he re-opened. 

Where in a suit for the recovery of money lent 
upon a mortgage, the final decree was executed 
by the sale of the mortgaged property before the 
1st January, 1939, but a personal decree for die 
unrealised balance remained unsatisfied on that 
date and a proceeding for its execution was insti- 
tuted thereafter, the Court can in the exercise 
of its powers under S. 36 of the Bengal Money- 
Lenders Act re-open the preliminary decree and 
final decree as well as the personal decree so as to 
affect all the three. Each of the three decree in the 
suit is a decree to which the Act applies, and none 
of these three decrees was fullv satisfied by the 
1st January, 1939. 46 C.W.N. 457 and 47 CW.N. 
524, overruled. 75 C.L.J. 299, approved. {Nasim 
Alt, Miner and Akram, 77, ) Mrttunjoy Mitfa 

V, SaTISHCHANDRA 

Cal. 376=213 LC. 273=17 R.C. 7=48 C.W.N. 
361=AJ.R. 1944 Cal 193 (E.B.). 


S. 36 (1), Proviso (ii) — Scope— Mortgage 

decree passed in 1939 — Consideration fer mortgage being 
sums due ufidcr prior decrees — Mojteage, if may be re- 
opened — Suck prior decrees, if may he ^'affected*'. 

Where a decree was pa'ssed on a mortgage in a 
which was pending on the 1st day of January, 
1939. and the consideration for the mortgage was 
the total of two sums whirh were due under two 
nrior decrees, an application for re-opening the 
mortgage transach’on under S 36 of the Bengal 
Money-T.enders Act is bit by the second proviso 
to sub-S. (1') of that cection, whirh lays down that 
in re-opening tran<;ac< ions the Court i*? not to do 
'anything which “affects'’ anv decree of a Court. 
The re-onening of the mortgage transaction must 
necessarily involve a re-opening of the tvo prior 
decrees. Ttisno answer to say that the decrees 
had ceased to exist hy reason of the execution of 
the mortgage bond in lieu thereof, and that, there- 
fore, there were no decrees to he affected. Pro- 
viso (ii) does not mean that a decree may not he 
affected within the meaning thereof, if it is no 
longer subsisting. On the other hand, it seems 
clearly to contemplate the affecting of decrees 
which were already sati.'^fied. The exception 
within the Proviso (ii) is of n^^ avail to the appli- 
cant. The two prior decrees cannot obviously be 
said to be decrees in suits to which the Act applies, 
as neither the suits nor any execution proceedings 
in connection therew’ith w’ere pending on the 1st 
January, 1939. Nor can it be said that the decrees 
were decrees which were not fully satisfied by 
that date. The decree had ceased to exist on 
execution of the mortgage bond in lieu thereof, 
and that would doubtless he satisfaction of the 
decrees, Tn any case, the decrees must be deemed 
+0 have been satisfied, if their execution bad 
become barred by limitation. (Miikheriea and 
"Riswas, JI.) Tarapada Banfrtf.^^. v. Ajtmaddin 
Maletck. 197 I.C. 821=14 R C- 393=45 C.W.N. 
969=74 C.L.J. 7-A.I.R 1941 Cal. 699. 

-S.36 (1), proviso (ii) — Time-barred decree ' — 


If fully satisfied . 

A decree is fully satisfied when the obligation 
created by it is completely discharged ; and the 
judgment-debtor cannot be compelled in law to do 
anything further in compliance with its directions. 
A decree which is time-barred can be treated as 
satisfied by operation of the law of limitation and 
will come under proviso (ii) to S. 36 (I) of the 
Bengal Money Lenders Act. This proviso does 
not contemplate satisfaction of a decree by pay- 
ment alone. (Mukheriea and Blank, 77.) Bha- 
BANT Pros AD Mottra v. Satyendra Nath ATuk- 
HFRJEE. 209 T.C. 34=16 R.C. 275=47 C.W.N. 
524=77 C.L.J. 373=A.I.R. 1943 Cal. 372. 

S. 36 (1) (b) — Mortgage — AppliccJtiou for 

sale — Application by defendant for relief under the 
Act — Agreement setting the issues — Defendant not 
receiving full hen fit which Act gives him — Agreement, 
ean he recorded and decree passed — C,P Code, 0,2% 
R. 3. 

In th course of an application for sale in a 
mortgage suit, the defendant applied for relief 
under the Bengal Money-Lenders Act and for 
reduction in the amounts due under the decree. 
When the application was pending, an agreement 
was arrived at between the parties dispo.sing.of 
issues and disputes between them. The 
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was lawful and did not work a substantial injus- 
tice to the defendant although he did not receive 
the full benefit which the Act gave him. 

that the provision in S. 36 (1) (b) of the 
Act enabling the Court to re-open any account 
taken between the parties not withstanding any 
agreement purporting to close previous dealings 
did not prevent the plaintiff from having the 
agreement recorded, and a decree passed in 
accordance therewith. (Gentle^ J.) Upendranath 
Dasz;. Durlav Chandra Kundu. I.L.R. (1943) 
2 Cal. 373=218 I.C. 140=18 R.C. 4-AI.R. 
1944 Cal. 334. 

"S. 36 (1) (c) and (2) — Court redudusi 

decretal amount hi excess of limits prescribed by S, 30 
— If re-opens decree — Duty to make new decree. 

If the Court reduces the amount due under a 
decree by a sum which, according to it, is the 
excess amount allowed in contravention of S. 30 
of the Bengal Money-Lenders Act, and makes 
proportionate alteration in the order for costs 
also, it in reality re-opens the decree and it is 
bound to make a new decree as contemplated by 
S. 36 (2) of the Act. If it is a mortgage decree 
the new decree has got to be made in accordance 
with S, 34 of the Act. (Mukherjea and Sen, //.) 
Anath Nath v, Rajendra Nath. 198 I.C. 810 
=14 R.C. 508=45 C.W.N. 975=A.I.R. 1942 
CaLl20. 


S. 36 (1) (c) — Liability' — If must subsist 

on date of application. 

In a case where relief is asked for in a suit to 
which the Act applies or in an independent suit, 
the word ‘liability’ in S. 36 (1) (c) cannot be 
taken to mean liability which is subsisting at the 
date of the application or suit or at the dete on 
which the Act came into operation. and 

Latifnr Rahman, //.) Balai Chand De v. 
Akshaya Kumar. 48 C.W.N. 596. 

- *■' — ' - S. 36 (1) (c) and (2) — Mortgage decree 

Court relieving judgment debt or from liability to pay 
interest in excess of limits specified in S 30 — if 
hound to re-open decree. 

Where after a decree has been passed on a 
mortgage the judgment-debtor seeks relief from 
liability to pay interest on the mortgage in excess 
of the limits specified in S. 30 of the Bangal 
Money-Lenders Act, the Court cannot grant him 
relief without re-opening the decree. Once the 
decree is re-opened, the Court must under 
S. 36 (2) pass a new decree in accordance with 
the terms of S. 34(1) (a) of the Act. 45 C.W.N. 
859 and 863, dissented from. (S^’u, /.) Mritun- 
JoY Roy z/.Netai Chand Du’tt. I.L.R. (1942) l 
Cal. 61=204 1. C. 493=15 R.C. 524=45 C.W.N. 
976=/kI.R. 1942 Cal. 123. 


S. 36 (1) {fS)---Poweri under— Order direct- 
ing decree as satisfied without te-opeuing it. 

Under S. 36 (1) (c) of the Bengal Money- 

Lenders Act, the Court may in a proper case, 
vithout re-opening a decree, treat it as fully 
atis fied by writing off the amount by which the 
lecree holder’s dues under the decree exceed the 
imount calculated at the rate of interest pres- 
cribed in S. 30. iEdpley, J.) Suresh Chandra v, 
Mohan. I.L.R. (1941) 2 Cal. 184=199 I C 
125=14 R,C. 645=45 C.W.N. 859=AJ.R. 1942 
:al. 121. 


BENGAL MONEY-LENDERS’ ACT, (1940). 

S, 36 (1) (c) — Relief in respect of preli- 
minary mart stage decree — Duty of Court to ropen decree 
and pass new deree — Power to grant instalments and 
interest. 

^ The Court exercising the power contained in 
S.36 (1) (u) of the Bangal Money-Lenders Act 
in respect of a preliminary mortgage decree 
which allows iniercst in excess of vvhat is 
allowable under S. 30 (1) (c)of tlie Act, should 
reopen that decree and pass a new decree in 
accordance with the provisions of the Act. With 
the supersession of the preliminary decree, the 
final decree passed on the basis there of miistialso 
go. The new preliminary decree which has to be 
passed must be in accordance with S 34 (I) (a) 
( i ) of the Act and must therefore give instalments 
to^the Mortgagor if there is an application by him. 
ft’may impose conditions|!with a view to see that 
the decree holder does not lose the full benefit 
of his security during the period that the instal- 
ments may be spread over by reason of any act 
or default on the part of the judgment-debtor. 
The Court has power to'grant simple interest at 
the rate of 8 percent, per annum on the . principal 
of the loan from the date of the institution of 
the mortgage suit up to the date of the passing 
of the new preliminary decree and there after at 
the same rate up to the date of default, .should 
the judgment-debtor fail to pay the instalments 
provided the amount of interest directed to be 
paid together with the amount.s already paid 
does not exceed the principal of the loan. 
(Mitteraud Akram , JJ .) Promode Nath Sinha 
V . Raseshwari Dassi. I.L.R. (1942) 1 Cal. 414 
=204. IC 502=15. R.C. 525 =77 C.L.T. 174= 
46 C.W.N 153=A.I.R. 1942 Cal. 128. 

S. 36 (2)— Costs that may be added to new 

decree. 

For the purposes of 8. 36 of the Bengal Money- 
Lenders’ Act all that the Court can add to the new 
decree are tho.s'e amounts provided for in S. 36 (2) of 
the Act, namely, the cost.s in respect of the re-openetl 
decree and even that is left to the discretion of the 
Court. It cannot add to the decretal atnount, (e.g.) 
costs incurred by the purcha.ser in a partition suit or 
in improvements effected by him. He i.s left to recover 
his dues in other proceedings but nr^t tn the pioia'eding.s 
for relief by the debtor under this section. (J/itter 
and IVaight, // ) SuHASHINI PODDAR re SKEE- 
,NATH Ch.^kravart^. 49 O.W.N, 769. 

— S. 36 {2) — Re-opening of final mortgage decree 

— New preliminary decree for sale— If and when may 
be passed— Right of decree-holder purchaser to personal 
deeree— Restoration of property to iudgment-delftor— 
Liability of decree-holder purchaser for mesne profits— 
Restoration of property to decree-holder pure hater on 
judgment-debtor's default— Basis of title of former. 

Although a final mortgage decree in execution of 
which the decree-holder has purchased the mortgaged 
property is re-opened and a new’ decree is passed the 
title to the property continues to remain in the decree- 
holder purchaser. The rights conferred on the judg- 
ment-debtor to whom possession is restored under S. 36 
(.2) (<:) of the Bengal Money-Lenders’ Act are therefore 
of the nature of lure in re aliem, the title being still In 
the decree-holder purchaser but burdened with the 
enjoyment of the judgment-debtor as long as he pays 
the instalments payable under the new decree. When 
the new decree is fully paid up, h? becomes the owner. 
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The consideration being extinguished, the sale becomes 
void from the date of the payment of the last instal- 
ment payable under the new decree. From the above, 
the following conclusions follow : — [i) where all the 
mortgaged properties have been sold in execution of the 
re-opened final mortgage decree and purchased by the 
decree- holder, a new preliminary mortgage decree 
followed on default of payment of instalment by a new- 
final mortgage decree would be meaningless, for such 
decrees would have to be for sale of the mortgaged 
properties. In such a case there would be at the time 
nothing to sell, as the title to the mortgaged properties 
would not then be with the judgment debtor but with 
the decree-holder himself by reason of his purchase in 
execution of the re-opened final mortgage decree ; (if) 
if all the mortgaged properties had not been sold in 
execution of the re.opened final mortgage decree, there 
would be the necessity of passing a new preliminary 
decree for sale of the remaining unsold properties. That 
preliminary decree must provide for two things on 
default being made by the judgment-debtor in the 
payment of the instalments payable under the new 
decree, namely, (/) that possession of those properties 
which had been purchased by the decree- holder in 
execution of the re-opened final mortgage decree is to 
be restored to him and the amount at which he had 
purchased the same to be set-off against the balance of 
the new decree, and (ii) that if after the set-off there 
remains a sum still payable to the decree-holder, the 
latter will have the right to apply for a new final decree 
fojr the sale of those unsold mortgaged properties in 
terms of S. 34 (1), Cl. (a) (it) ; (Hi) that the decree- 
holder purchaser is not accountable to the judgment- 
debtor for mesne profits from the date at which he had 
taken possession of the properties parchased in execution 
of the re-opened decree till the date when the order for 
restoration of those properties to the judgment-debtor 
is made at the time of the re-opening of the old 
decree, although he is accountable for such profits to the 
judgment-debtor from the date of the order for resto- 
ration if he keeps him out of possession in spite of that 
order, as (e.^.) when he files on appeal from the order 
re-opening the decree or from the new decree and 
obtains an ad interim order for stay of delivery of 
possession ; (iv) if the judgment-debtor commits default 
in the payment of any instalment payable under the new 
decree the decree-holder on getting back the properties 
from the judgment-debtor in terms of S. 36 (2), Cl. (e), 
would enjoy the same on the basis of the title he had 
acquired by his purchase in execution of the re-opened 
decree. The third and the fourth propositions would 
be equally applicable when the re-opened decree is a 
simple money decree. As the decree-holder purchaser 
would hold the properties restored to him on judgment- 
debtor's default on the title acquired in execution of the 
final mortgage decree (though re-opened), the words of 
O. 34, R. 6, C.P.Code, would not stand in his way if 
he were to apply for a personal decree for the balance I 
even if by reason^ of the sale of all the mortgaged ' 
properties in execution of the re-opened decree the new 
decree has to take, and takes, the form of a decree for 
a sum of money which simply directs payment of the 
decretal amount In instalments. (Miner and Sharpe^ 
//.) JADU NATH ROY v, KSHITISH ChANDRA 
ACHArji. 49 C.W.N. 30, 

-S, 36 (2) (a) — Form of new decree. 

The new decree under S. 36 (2) (a) of the 
Bengal Money-Lenders Act, 1940, should be in 
terms of S. 34 and not as directed by S, 36 (2) (d) 
of the Act (Derbyshire, C.L, PancMdge and 
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Nasini AH, //.) Promode Kumar v. Benoy 
Krishna. I.L.R. (1941) 2 Cal. 85=196 I.C. 80= 
316=4 RL.J. (H.C.) 288 
=45 C.W.N. 581=A.I.R. 1941 Cal. 425 (S.B.). 


•; S. 36 (2) (a) and (b)— Effect of •—A Hack- 
tng creditor of decree holder of mortgage decree — 
If decree-holder of that decree — Property purchas- 
ed bona fide by him in execution — If may be 
restored to judgment debtor of that decree on 
being re-opened. 

The effect of Ds. (6) and (c) of S. 36 (2) of 
the Bengal Money-Lenders Act is that if the 
decree-holder of the re-opened decree is the pur- 
chaser, possession must be restored to the debtor. 
If any other person is the purchaser, possession 
cannot be restored to the debtor, provided that 
such a purchaser had purchased bona fide. An 
attaching creditor of the decree-holder of a 
mortgage decree which is re-opend cannot be 
regarded as the “decree-holder” of that decree 
within the meaning of those two sub-clauses, by 
reason of the fact that he attached that decree 
and carried on the proceedings in execution. 
Consequently the judgment-debtor of the mort- 
gage decree cannot have the possession of the 
properties which the attaching decree-holder had 
bona fide purchased at the Court-sale, restored 
to him. (Miner and Blank, JJ.) Monmohan 
Mukhopadhayay V. Madripoee Loan Office, 
Ltd. 48 C.W.N. 87. 


-S. 36 (2) (a) — New decree — If should be in 
terms of S. 34. 

When a decree is reopened under S. 36 (1) of 
the Bengal Money-Lenders Act, the new decree 
under sub-S. (2) (a) must be passed in terms of 
S. 34 (1) (5), of the Act. (Akram, and Pal, JJ.) 
Bibhuti Bhusan Pal v. Kumar Kali Banking 
Corporation, Ltd. 47 C.W.N. 309. 

S. 36 (2) (a) — Re-opening of decree — 
Extent. 

S. 36 (2) (a) of the Bengal Money-Lenders Act 
does not relegate the parties to their rights and 
liabilities on the original cause of action. The 
decree is re-opened only to the extent necessary 
to substitute the method of account-taking sanc- 
tioned by the Act in place of the calculation on 
which the original decree was passed. (Spens, 
CJ., Varadachariar and Zafrulla Khan, JJ,) 
BANK” OF Commerce, Ltd., Khulna v, Amulya 
Krishna Basu. 6 F.L.J. 221=212 I C. 138= 
1944 M.W.N. 175=57 L.W. 213=1944 O.W.N. 
184=1944 A.L.W. 271=16 R.F.C. 102=10 B.R. 
506=I.L.R. (1944) Kar. (F.C.) 46=48 C.W.N, 
(F.R. 36=79 C.L. J. 220=A.LR. 1944 F.C. 18= 
(1944) 1 MX J. 178 (F.C,). 

j ^2) (a) — Re-opening; of decree-— Position 

of parties — Plea of payment reUcted in suit— If can he 
{ given effect to, 

j S. 36 (2) (a) of the Bengal Money-Lenders’ Act does 
j not relegate the parties to their rights and liabilities 
under the original cause of action but authorises the 
re-opening of the decree only to the extent necessary to 
substitute the method of accounting sanctioned by the 
Act in place of the calculation on which the original 
decree was passed. The Court re-opening the decree 
cannot, therefore, give effect to the debtor's plea of 
payment prior to the suit which, in the suit, he had 
advanced unsuccessfully. (Chakravartti, J,) AJTA- 
REDBI 2^, Sonai BlBI. 49O,'W,N.02m. 
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-*S. 36 (2) (h)-— Right of purchaser at Court 

sale to complete sale — If protected. 

The right to winch reference is made in S. 36 
(2) (b) of the Bengal Money-Lenders Act is not 
necessarily a right in respect of the property 
which was sold at the Court sale. The language 
used is sufficiently wide to include the right which 
a purchaser, who has as required by the condi- 
tions of sale deposited 25 per cent, of the pur- 
chase money, has to apply to have the sale com- 
pleted. The position of such a purchaser, if he 
is not the decree-holder, is safeguarded by S. 36 
(2) (b) of the Act. (Edgley, J.) K[R 0 Nbala v. 
Hiralal. 196 1.0.413 = 14 R C. 230=45 C.W. 
N. 621=AJ.R. 1941 Cal. 492. 

S. 36 (2) (b) and {c)-~Scope — Decr^eJioldcr 

Purchasing undivided share of ludgment dtbior in 
execution of re-opened decree — Separate allotment given 
to him in partition suit — Right of judgment-debtor to 
restoration of possession of that allotment. 

Where the decree-holder purchases an undividea 
share of the judgment-debtor in certain property at a 
sale in execution of the re-opeiied decree and on the ba^is 
of the title thus acquired by him a separate allotment is 
given to him in a partition suit, the property so acquired 
is acquired by him “in consequence of the execution ©f 
the re-opened decree” within the meaning of S. 36 (2) (t) 
of the Bengal Money-Lenders’ Act, and the judgment- 
debtor is entitled to get restoration of possession of that 
allotment. The right of the judgment-debtor to get 
restoration is not taken away by S. 36 (2) (<5). Nh) 
doubt under this clause there cannot be any restoration 
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had the effect of transferring merely the right 
title and interest of the debtor, and (2) where 
that property was again purchased by the decree- 
holder at a subsequent rent sale held at the ins- 
tance of a superior landlord at a time when the 
property had already vested in him and he was 
not made a party to the execution proceeding 
the Court cannot, however, direct restoration of 
the property (1) wdiere that prop<Tty wms again 
purchased by the decree-holder at a subsequent 
putni sale, although the putni rent for which the 
sale was held accrued after his purchase at the 
mortgage sale and (2) where that property had 
been purchased by him at a putni sale held prior 
to the mortgage sale- {Mukherjea and Blank, JJ.) 
Kamalakshya Chowthaky z/. Joy('hani) Lal. 48 
C.W.N. 105. 

S. 86 (2) (C) — Property purchased by decree' 

holder along With stranger in equal shares — Restoratiofi 
of half-share of decree holder— If proper. 

Where in execution of the re-opt.ued decree, the pro- 
perty had been purchased by the decree- holder along 
with a stranger, in equal shart.-s an order under S. 36 
(2) (<r) of the Bengal Money-Lenders' Act restoring to 
the judgment-debtor the half share purchased by the 
decree-holder is proper. {A/ilier and l^'aighf, JJ). 
SUBHASHINI PODOAR V. SRINATH CHAKRAVARTY. 
49 C.W.N. 714. 

Ss, 36 (4) and 2(22)—Applicabilsty--Property 

sold and possession delivered to decrec'-holder before 1st 
January, 1939 — Subsequent swt by him for declaration 
of title and possession on allegation of tl i ^ posse cu eft-— If 


of possession to the judgment debtor if the decree- 
holder purchases the judgment-debtor’s property in 
execution of the re-opened decree and thereafter conveys 
the property to a bona fide purchaser for value, and it 
would not make any difference whether that bona fide 
purchaser for value gave cash money as consideration 
for his purchase or a bond or another property of his in 
exchange. But a partition is neither an exchange nor a 
conveyance, and by it a co-sharer gets a separate allot- | 
ment by virtue of his antecedent title as co- sharer and 
there is no acquisition of property in another indepen- 
dent right. This clause, therefore, is not attracted to it. 
iMitter and Watght, JJ,) SuHaSHINI PODDAR v. 
Sreenath Chakravarty. 49 C.W.N. 769. 

— — S. 36 (2) (c) — Decree-holder purchaser also 
acquiring another title to same property by purchase at 
Putni sale, rent sale and certificate sale — Restoration 
when may be directed, 

Under S. 36 (2) (c) of the Bengal Money-Leii- , 
dersAct, the Court is not only competent but i 
bound to restore possession of those properties ! 
only which the decree-holder acquired in conse- j 
quence of the execution of the decree which is re- ■ 
opened. But if after purchase in execution ' 
of the re-opened decree, the decree holder 
acquired another and an independent title to the 
same property, which destroys or defeats the 
title previously acquired, the ^ Court could not 
order restoration of possession in such peases. It 
would be otherwise, however, if the subse- 
quent acquisition was subject to the pre- 
vious purchase and did not override it. Accor- 
dingly on re-opening a mortgage decree the 
Court can direct restoration of the property 
purchased by the decree-holder in execution there 
of, (1) where that property was again purchas- 
ed by the decree-holder at a subsequent certifi- 
cate sale which was subject to encumbrances and 


one to whiek Act applies — Ap plication to set aside sate by 
judgment-decree ending tn seiilemeni that if money is 
paid by certain date salt luould he set aside — Pjftct of, 

A suit for a declaration of title and recovery of 
possession of property filed after l.st January, 
1939 by a decree-holder auction-purcha.'^er who 
had taken delivery of pos.scshion before that date 
on the allegation that he was subsequently dispos- 
sessed, is not a .suit to which the Act applies 
I within the meaning of S.2 (22) ^ of the Bengal 
I Money-Lender’s Act, and the jndgmuit-debtor 
cannot, therefore, maintain an apphcatioji under 
I S. 36 of ihe Act relying on sucli a suit. The fact 
that an application filed by the jutlgmenl-dcbtor 
under 0. 21, R. 90. C, P. (Mde, ended in a settle- 
ment whereby it wa.s agreed that if a certain sum 
was paid within a certain time the sale would be 
set aside, but no payment was made, does not 
make the title suit a suit to recover, a loan or to 
enforce an agreement. S. 36 of the Act does not, 
therefore, apply to the suit by virtue of the provi- 
sions of sub-S. (4) {Hendersofh J-) GolaM 
Mohiudbinz;. Hrishjkjtsh Daita, 218 I.C. 158. 
=I.L.R. (1943) 2 Cal 360-.:;47 C.W.N. 464=17 
R.C. 205=A J .R. 1944 Cal. 319(1). 

S, 86 (6) — Assignment— Partiliem of fdnt 

\ family — If amounts to— Money decree passed In famut 
‘ of all members allotted to one member at p irtition— 

\ Such member, if can seek protection, 

A partition of a joint family governed by the Day a* 
bhaga Law effects only a severance of die joint poisses- 
sion and enjoyment and does not involve the Acquisition 
of a fresh title, there can he no question of transfer of 
1 any property from one member to another either by 
, way of exchange or otherwise. Accordingly a member 
to whom a money decree passed in favour of all the 
members Is allotted on partition, h not in law an 
assignee of the interest of the other mem beis, and as 
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such cannot seek the protection of S.36(5) of the 
Bengal Money- Len(ders’ Act. {Sen and Das^ /J.) 

Khiroue Sundari z/- Chuni Lal. 49 O.w.isr. 779. 

S. 36 (5) — P re- Act assignee — 1 f exempted from 

S. 30. 

s. 36 (5) of the Bengal Money-Lenders Act 
applies to an assignee who became such even be- 
fore the Act, Consequently a decree obtained by 
him cannot be re-opened under that section. Other 
provisions of the Act do however apply. There 
is nothing in S. 30 which makes its provisions 
subject to their being invoked under S. 36. If, 
therefore, the borrower shows that the sum he 
has paid is equal to or exceeds twice the amount 
of the principal of the original loan, his liability 
is discharged by S. 30 which prevents the pre-Act 
assignee from recovering from him any further 
sum. {Derbyshire, CJ» and Gentle, J.) Hemanta 
Kumar v. Basanta Kumar. 46 C.W.N. 677=75 
C.LJ. 338=204 I. C. 296=15 R.C. 494=A.I.R. 
1943 Cal. 26. 

“ ’ —S. 36 (5) — Pre-Act, AsAgnet — 1 f protected, 

Fer Derby shire ^ CJ. — S. 36 (5) of the Bengal 
Money-Lenders Act includes a pre-Act bone fide 
transferee within its protective provisions, since a 
pre-Act transferee cannot have had the notice 
prescribed by S. 28 (2) of the Act. The case in 
S. 36 (1) (d) is, however, a special one, and a 
transferee coming under this provision is not 
protected by S. 36 (5). 

Per Nasim Ali, S. 36 (5) of the act protects 
only bona fide assignees for value after the Act 
who did not receive the notice referred to in S. 28 
(1) ia) of the Act, but not the assignees before 
the Act, {Derbyshire, C,J. and Nasim AH, J.) 
Manmatha Nath Bose v, Renula Bose. 45 C. 
W.N. 1091. 

“ S. 36 {b)-—Pre‘ Act assignee — If protected. 

Under S. 36 of the Bengal Money-Lenders’ Act, the 
Court cannot grant relief to a judgment-debtor against a 
bona fide assignee for value of the decree, where both 
the decree and the assignment took place before the Act 
came into operation. S. 36 (5) affords piotection to the 
rights of a bona fide assignee for value who has not re- 
ceived the notice referred to therein. It includes a pre- 
Act assignee to whom no such notice could 

have been given. {Lord Goddard.) RENULA BOSE v. 
Manmatha Nath Bose. 49 C.W.N. 491= A.I.R. 
1945 P.C. 108 (P.C.; 

-S. 36 (5) — P re- Act Assignee — If protected. 

^ S. 36 (5) of the Bengal Money-Lenders Act app- 
lies to both ante- Act and post-Act assignees. Con- 
sequently a bom fide assignee for value who took 
his assignment before the Act is entitled to claim 
the benefit of this provision. {Sen, /.) Bhupendra 
Nath Dutt v. Debenura Nath Ash. 201 1.C. 
273=15 R.C. 164=46 C.W.N. 368=A.I.R. 1942 
Cal. 370. 

^S. 36 (5) — Pre-Act assignee — If protected. 

A bona fide assignee who took his assignment 
before the Bengal-Money-Lenders Act came into 
force, is not protected by the provisions of $. 36 
(5) of the Act, {Roxburgh, J.) Krtshnadhon 
Monpal V. Nalint Chanpra. 46 C.W.N. 388. 

— S. 36 (5) — Pre‘Act assignee — If protected. 

$. 36 (5) of the Bengal^ Money-Lenders Act 
should be interpreted in its plain grammatical 
s^nsg which would bring a pre-Act assignee with- 
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in the fold of its protection. It would be appli- 
cable to cases where the proviso to S. 36 (1) (d) 
applies. Mukherjea and Blank, JJ.) Prafulla 
Kumar Das v. Kamini Kumar Chakravarthi. 
I.L.R. (1942) 2 Cal. 389=75 C.L. J. 288=206 LC 
253=15 R.C. 693=46 C.W.N. 673=A.I.R. 1942 
Cal. 476. 

' ~S, 36 (6) — Ground for refusal of relief — 

Applicant unsc/upulous. 

The fact that the applicant is an unscrupulous 
man is not a valid reason for rejecting his appli- 
cation under S. 36 (6). {Henderson, J.) Purnach- 
andra Biswas -y. Kshikode Sundari Dutt. 204 

I. C. 507=15 R.C. 529=46 C.W.N. 915=76 C.L. 

J. 275=A.I.R. 1942 Cal. 610. 

S. 86 (6) — Re-openin g of decree — Interest bet- 
‘locen dates of that and new decree — Award of — Power 
of Court~C. P, Code, S. 34. 

When a new decree in a money suit is passed on 
an application for review under S. 36 (6) of the 
Bengal Money-Lenders Act, the Court has juris- 
diction to allow interest for'the period between the 
passing of the original decree and the passing of 
the new decree. There is nothing in that section 
to justify an inference that the power of the court 
under S. 34, CP. Code to allow interest for a 
period subsequent to the decree has been taken 
away. {Heiiderson, J.) Indra Sekhar Chakra- 
VARTit'. Bidhumukhi Devi. 46 C.W.N. 915. 

S. 36 (6) {Si)— •Applicability— Decree passed 

after Ij*/ January, 1939. 

S. 36 (6) {a) of the Bengal Money-Lenders Act 
applies to a decree passed after 1st of January, 
1939, in a suit pending both on and after that date 
{Mukherjee and Blank, JJ.) Sailabala Dasi v, 
Harishchandka De. 46 C.W.N. 875. 

S. 36 (6) (a) — Decree barred by limitation 

— If decree fully satisfied. 

Per Henderson, J. — A decree which is barred 
by limitation is not a decree which has been fully 
satisfied within the meaning of S. 36 (6) (a) of 
the Bengal Money-Lenders Act. {Nasim AH, 
Milter and Akram, JJ.) Aparna Kumari v. 
Girish Chandra Chowdhury. 48 C.W.N. 406. 

S. 36 (6) (a) — Decree passed before 1st 

January, 1939 — Execution pending on that date — 
Application concerning that decree — If competent. 

Where a decree has been passed before the 1st 
January, 1939, but an execution case in connection 
therewith is still pending on that date, the decree 
is one passed in a suit to which the Bengal 
Ivlonty-Lenders Act applies within the meaning 
of S. 36 (0) {a) of that Act. An application 
under this provision concerning such a decree is, 
therefore, competent. {Mukherjea and Biswas, 
JJ.) Mohini Ranjan V. Suren DRA Chandra. 
200 I.C. 268=14 R.C. 698=45 C.W.N. 973=74 
C.L.J.88=4 F.LJ. (H.C.) 319=A.I.R. 1942 
Cal. 149. 

S. 36 (6) (a) {i)— Application under-^ 

Appeal from order— Court-fees, 

A memorandum of appeal filed against an order 
passed on an application made under S. S6 (6) (a) 
{t) of the Bengal Money-Lenders Act for re^ 
opening a decree, must hear ad mlorem Court- 
ffses. {Muherjea and Blanks JJ) 
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Chandra z/. Satish Chandra. I.L.R. (1942)2 
Cal. 131=205 I.C. 57=15 R.C. 569=46 C.W.N. 
536=A.I.R. 1943 Cal. 75. 

S. 36 (6) (a) (i)— Application under— 

Competency— Prior application under CL (a) («) 
dismissed for default. 

An order of dismissal for default of a previous 
application by a borrower under S. 36 (6) {a) {U) 
of the Bengal Money-Lenders’ Act does not bar an 
application by him under S. 36 (6) (a) («) for the 
same reliefs, (Mukherjea and Biswas, //.) 
Kumar Prosanna Ghosh v. SADrsHCHANUEA. 
ILR. (1943) 1 Cal. 386=15 R.C. 697=206 I.C. 
340=47 C.W.N. 202=A.I|R, 1943 Cal. 152. 

S. 36 (6) (a) (i) — Order dismissing applL 

cation— Appeal — Revision, 

An order dismissing an application under S. 36 
(6) (o) (t) of the Bengal Money-Lenders Act is 
not appealable under any provision of law. The 
remedy of the judgment-debtor is to come up to 
the High Court for revision of that order under 
S. 115, C. P. Code. (^Mukherjea and Blank, JJ,) 
Sailabala Dasi V. Harish Chandra De. 46 C. 
W.N. 875. 

S. 36 (6) (i) and (ii) — Order refusing to 

re-open decree— Appeal. 

Where on an application under S. 36 (6) of the 
Bengal Money-Lenders Act the^ Court refuses to 
re-open a decree, the order is non-appealable, 
whether it is made under sub-Cl. (1) or sub-CI. 
(2). The Act certainly confers no right of appeal 
against such an order, and in so far as the order 
is made under sub-CI. («)> an appeal will be ex- 
pressly barred by 0. 47, R. 7 (1^ C. P. Code, 
treating the application as one for review. 
(Biswas and Roxburgh, JJ.) Budhan Mia v. 
JoTiNDRA Mohan Dutt. 204 I.C. 592=15 R.C, 
532=74 C.LJ. 200=46 C.W.N. 129=A.I.R. 
1942 Cal 132. 

— S. 86 (6) (a) (i) and (XD—Order rejecting 

application for relief — Appeal, 

No appeal lies from an order rejecting an application 
for relief under S. 36 of the Bengal Money-lenders Act, 
whether such application is made in the execution pro- 
ceeding under S. 36 (6) (a) (i), or by way of review’ 
under S. 36 (6) (a) (ii). (Bisu/as and Akcam, //.') 
BHUPENDRA NATH ROY V. SUSHIL CHANDRA. 49 
O.W.N. 642 = A,I.R. 1946 Cal 370. 

— — S. 36 (6) (a) (i) and (ii)— under — 
'Appeal-^C. P, Code, Ss. 47 and 96. 

An order made under S. 36 (6) (a) (i) of the 
Bengal Money Lenders Act, either granting or 
Refusing a prayer for re-opening a decree does 
not come under S. 47, C. P. Code, and is not 
appealable as such. If the decree is re-opened 
and a new decree made, an appeal would undoub- 
tedly lie against the new decree which superse- 
des the old, under S. 96, C- P. Code. Such an 
appeal could be taken not only by the decree- 1 
holder who is prime facie aggrieved by the 
amendment but by the judgment debtor also on 
the ground that it did not go far enough in his 
favour. But if the application of the judgment - 
debtor under S. 36 (6) (a) (i) of the Act is 
refused, there is no provision of law under which 
an appeal would lie against the order of refusal I 
and the only remedy of the aggrieved party 
would be to apply for revision under S. 115, C. P. 
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Code. The remedy of the aggrieved party is 
practically the same whether the order is made 
under sub-(ri. (t) or sub-Ci. (») of .S. 36 (6) (a). 
(Mukherjea and Roxburgh, JJ.) Pr('»moi)e Nath 
S iNHA Roy V. Raseshwari Dassi. I.L.R. 
(1941) 2 Cal 402=14 R.C. 271 = 196 I.C. 683= 
45 C.W.N. 776=A.I.R. 1941 Cal. 530. 

S. 36 (6) (a) (ii)— Ilctrm’ on hand-note 

passed by Small Cause Court— Hand-note execu- 
ted for balance due on mortgages— Poiver of 
Small Cause Court to reopen settled account on 
mortgages, 

A Small Cause Court which has passed a decree 
on a hand-note which was executed on account of 
the balance due on two mortgages, has jurisdic- 
tion on an application made to it under S. 36 (6) 
(a) (ii) of the Bengal Money-Lenders Act to 
re-open the account which closed the previous 
dealings on the mortgages. (Henderson /,) 
Bhutnath Addy z'. Khagf.ndra .Vath Banerjee. 
45 C.W.N. 1069=76 C.L.J. 15. 

S. 36 (6) (a) (ii)— Proceeding under- 

interrogatories— Potver of Court to administer— 
Civil Procedure Code, 0. 11. 

The Court has power in a proper case to ad- 
minister interrogatories under 0. 11, Civil Proce- 
dure Code, in a miscellaneous proceeding under 
S.36(6)(g) (ii) of the Bengal Money-Lenders 
Act. (Mukherjea and Sen, JJ.) Sukdkvjee v. 
Ramkelsiina Laha. 196 I.C. 758=45 C.W.N, 
924=14 R C. 274=A.I.R. 1941 Cal. 537. 

S, 36 (6; (a) (il)— Mortgage decree viola- 

ting S. Amount less than izvice principal 
money realised by payment and sale before Act — 
Personal decree not barred on date of application 
made after Act but barred on date of order— 
Decree, if can be re-opened. 

A mortgage decree was passed for a sum in 
excess of the limits specified in vS. 30 (1) (a) of 
the Bengal Money-Lenders Act, hut only a sum 
which was less than twice the principal money 
was realised by payment and sale prjor to the 
passing of the Act When the Act was passed and 
when the application for re-opening the decree 
was made under S. 3') (6) (a) (tt), the remedy of 
the mortgagee decree-holder to apply for a 
personal decree under 0. 34, R. 6, C. IL Code, was 
not barred, but it was barred at the date of the 
order. 

Held, that the fact that no steps were taken by 
the mortgagee decree-holder after the passing 
the Act to obtain personal decree and that he 
allowed the remedy to be barred docs not aficct 
the right of the mortgagor to have the decree re- 
opened. (Mukherjea, and Pal, JJ.) Kulam 
Chaean Roy v. Ajit Kumar Ghosh. 47 C.W.N. 
660. 

S. 36 (6) (ii)— Relief given by way of re- 
view— Court, if bound to pass new decree. 

Where an application is made for review of a 
decree under S. 36 (6) (ii) (a) of the Bengal 
Money-Lenders Act and relief is given by way of 
review, then that procedure itself must ipso 
facto involve a “reopening" of the decree. That 
being so, the Court is bound to pass a **new 
decree" in accordance with the provisions of the 
Act under the terms of Cl. (a) of sub-S. (2). 
(Buwas and Roxburgh, JJ,) Buphak Mia 
1 JOTIKERA Mohah Dutt. 74 C 200rf04 IX, 
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592=15 R.C. 532-46 C.W.N. 129=A.I.R. 1942 
O3.I. 

“ [ S . 36 (6) (b) A.p pHcdbiUiy — 'Decfcs bos- 
sed in suit filed before 1939. 

S. 36 (6) ib) of the Bengal Money-Lenders 
Act applies to a case where a decree was passed, 
in a pit instituted before the 1st January, 1939^ 
provided chat such decree was not fully satisfied 
by (hat date. {Edgley and Biszvas, JJ.) Sara- 
niNDU Mukherjef. V. Jaharlal Ac.arwalla. I L 
R. (1942) 1 Cal. 326-74 C.LJ. 61=:46 C W n' 
33—201 I.C. 353=15 R.C. 174=A.I.R. 1942 
Cal. 153. 

S. 36 (6) (b) — Application for review of 

decree — Court to which appeal is pled from order 
passed in execution proceedings — If can hear. 

Under S. 36 (6) (b) of the Bengal Money- 
Lenders Act, the appellate Court v\hich is em- 
powered to hear an application for review to have 
a decree re-opened under S. 36 (1) (a) or to be 
released from all liability m excess of the limits 
specified in S. 30 (1) and f2) of the Act, is the 
Court before which a decree of the nature refer- 
red to in Cl. (a) of sub-S. (6) is being questioned 
or chalienged by way of a direct appeal and not 
the Court in whicli an appeal is pending in con- 
nection with some order made in the proceedings 
taken for the execution of such a decree. (Edgley 
and Biswas, JJ.) Jogenpra Narain Sing v. 
SOURENDRA NaRafn. I.L.R. (1941) 2 Cal 232= 
195 I.C. 554=14 R.C. U6=45 C.W.N. 774=A.I. 
R. 1941 Cal. 431. 

” -S. 33— 'Application by mortgagor — Prior 

deposit of principal by kirn under S 83 of T. P. 
Act before Act coming into force— If operates as 
estoppel, 

A deposit of the principal amount due under a 
usufructuary mortgage made by the mortgagor 
under S. 83 of the T. P. Act before the Bengal 
Money-Lenders Act came into force, but refused 
by the mortgagee, does not estop the mortgagor 
from making an application under S 38 of the 
latter Act for a declaration that nothing is due 
on the mortga e. (Henderson, J .) Meherun- 
NissA Bibi V Satish Chandra Dutta, I.L.R. 
(1944) 1 Cal. 321=47 C.W.N. 894=77 C.LJ 
323=217 I.C. 87=17 R,C. 152=A.I.R. 1944 
Cal. 288. 

Ss. 38 and 36 — Application for taking ac- 
count— Mortgage bond 7nore than 12 years old— 
Amount mentioned therein as principal including 
also arrears of interest on sum actually advanced 

Such amount, if to be treated as principal for 
all purposes— Interest on such amount from date 
of bond — If payable. 

The provisions of S. 36 of the Bengal Money- 
Lenders Act including proviso (1) to the first 
sub-section are attracted in a proceeding under S. 
38 of the Act.^ Therefore in an application under 
the latter section for taking accounts in respect 
of a loan secured by a mortgage executed more 
than twelve years before the date of the applica- 
tion, the amount mentioned as the principal in the 
mortgage bond must be treated as the principal 
of the loan for all purposes, although that 
amount includes in addition to the sum actually 
advanced the arrears of interest thereon. Interest 
would be payable on this amount from the date 
of thg mortgage bend under S. 30 the Act. 
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(Mitter and Akram, JJ.) Birrhadra Chandra 
V. Surendra Prasad. 48 C.W.N. 496=A.I.R. 
1944 Cal. 303. 

' S. 38 — Form of order — Declaration of amount 
j due from mortga ^ee to mortgagor. 

I On an application made by a mortgagor under 
I S. 38 of the Bengal xVloney-Lenders Act, the 
i Court cannot giant a declaration that anything is 
I due from the mortgagee to him. It can only 
I grant a declaration thai nothing is due on the 
! mortgage. (Henderson,!.) Mehfrunnissa Bibi 
i V. Satish Thandra Du'ita. I.L.R. (1944) 1 Cal. 

! 321=77 C.L J. 323=217 I C. 87=17 R C. 152= 
47 C.W.N. 894 A.I.R. 1944 Cal. 288. 


Ss. 38 and 30 (2) — Met'tod of taking accounts 

— Interest paid before Act in excess of statutory rate up 
to cet tain period and at less than statutory rate there- 
after — Excess interest, if to be credited towards out- 
j standing principal at end of first period or towards 
interest accruing thereafter. 

' In taking accounts under S. 38 of the Money- 
Lenders Act in the case of a mortgage where 
interest had been paid bi fore the commencement 
of the Act at a rale in excess of the statutory rate 
up to a certain period and at less than the statu- 
tory rate thereafter, the excess interest paid 
during the first period ought to be credited 
towards the outstanding principal at the end of 
that period and not towaids interest accruing 
after that period. If there is a stipulation in the 
mortgage bond entitling the mortgagor to make 
part payments towards the principal by specified 
instalmerits, the excess amount of interest should 
be credited towards the principal subject to that 
stipulation. In order to determine whether there 
was an excess payment before the commencement 
of the Act, it is not correct to find out the sura 
which has been paid as interest for the whole 
period from the date of the bond up to the com- 
mencement of the Act and to see whether this 
amount exceeds the amount calculated at the^ 
statutory rate for the same period. (Nasim AH 
and Blank, JJ.) Sanat Kumar Mukherjee v, 
PRAMATHA N ATH RoY. 48 C.W.N. 55i=A.I.R. 
1944 Cal. 325. 

S. 38 — Mori go, gee with possession in lieu of in' 

terest — If absolved from accounting — Mortgage created 
before Act — Rate of interest permissible — T, P, Act, 

R. 77. 

In a proceeding under S. 38 of the Bengal 
Money-Lenders Act, a mortgagee who has been 
put in possession in lieu of interest under a mort- 
gage Created beiore the Act came into force is not 
absolved from accounting, notwithstanding S- 77 
of the T. P. Act. If the mortgage-bond does not 
mention any rate of interest, the Court would be 
right to take an account and limit the rate of in- 
terest to that allowed by S. 30 of the Bengal 
Money-Lenders Act. (Henderson, J.) Mehe- 
RUNNissA Bibi V. Satish Chandra Dutta. 
I.L.R. (1944) 1 Cal. 321 « 77 C.L J. 323=217 
I.C. 87=17 R,C. 152=47 C.W.N. 894=A.I.R. 
1944 Cal 288. 

-Ss. 38 and 2 (12) — Usufructuary mortgagor — 

If a borrower. 

A usufructuary mortgagor is a borrower with- 
in the meaning of S. 38 of the Bengal Money- 
Lenders Act and is entitled to file an application 
’ under that $gctipn. Ther^^ is nothing in thg dgfipi- 



291 


THE QUINQUENNIAL DIGEST, 1941--i945. 


292 


BBNaAL MUNICIPAL ACT (XV OP 1932). 

lion of a ‘‘loan” in S. 2 (12) of the Act to sugj»est 
that it does not include a transaction in which 
interest IS payable in kind, (f I enderson, J.) Ram 
Charan Singh z/. Gofi NATH KAtJoKr. 48 C.W.N. 
470=AJ.R. 1944 Cal 302 (2). 

S. 38 (3 ) — Appjul filed under — Court-fee — 

Court-F es Act\ Aft, 17. 

A fixed court-fee of Rs, 20 and not an ad 
valorem court-fee is payable on a memorandum 
of appeal filed under the provisions of S. 38 (3)of 
the Bengal Money-Lenders Act. H enderson, /.) 
Aztzal Bar£‘z;. IewMahammad Khan. 214 I. C. i 
90=17 R.C. 18=48 C.W.N. 347=A.I.R. 1944 
Cal. 230. 

BENGALMUNI CIPAL ACT (XV OF 1932), : 
S. 3 (38) -'0 loner’ — If includes lessee. 

The definition of ‘owner” in S. 3 (38) of the I 
Bengal Municipal Act is wide enough lo cover i 
both the person in whom the title to tlie property ; 
lies and the lessee of that property. {Roxburgh i 
and Akram, 7/.) Bhupendra Nath AIukheujee | 
t/. COMMIS.SIONER OF THE UtTERFARA MUNJCi-' 
(1942) 2 Cal 496r::208 I.C, 115 
=16 R.C. 143=76 C.LJ. 389=46 C.W.N. 936= ' 
A.I.R. 1943 Cal. 254. 

^ "y'S. 3 (54) — Definition of Magistrate — If ex~ 

haustive. 

The definition of the term ”Magi.strate’' in S. 3 
(54) of the Bengal Municipal Act is exhaustive. 
Consequently, a .Magistrate of the first class to 
whom the District Magi.strate has not made over 
any duties under this /(ct has no jurisdiction to 
pass an order of demolition under S. 330 of the 
Act. {Lodge and Roxburgh JJ.) Chairman, 
Tollygunj Municipality v. Masih Ahmed, 
I.L.R. (1942) 1 Cal 530=199 I.C. 792=14 R.C. 
691=43 Cr. L.J. 593=46 C.W.N. 316=74 
C.L.J. 499=A.I.R. 1942 Cal 288. 

Ss, 33 and 34 —Applicability — Filing forged 

nomination paper. 

Filing a nomination paper with a forged sig- 
nature of the seconder is not an offence under 
S. 33 or any other section of the Bengal Munici- 
pal Act, but constitues an offence under S. 471, 
I-P. Code, S. 34 of the Bengal Municipal Act i 
does not, therefore, apply to a pro.secution for ! 
such an offence. {Edgely and Sen, JJ.) Bjbhuii 
Bhusan Banerjee V . Uwarikanath Bhatta- 
CHARJEE. I.L.R (1944) 1 Cal. 192=207 I.C. 415 
=16 R.C. 112=44 Cr.L.J. 601=77 C.L.T. 265= 
47 C.W.N. 676=A.I.R. 1943 Cal 574. 

-S. $8— Grounds for setting aside eieetion--Eiec- 

period of supersession of Municipality, 
Bengal Municipal Act empowers 
me District Judge sitting as an election Court to 
election of any candidate only if any 
of the grounds specified in CIs. (a) to (d) of the 
Section are made out. The District Judge has 
therefore, no authority under the section to set 

aside an election on the ground that it was held 
^ter the Municipality was superseded under the 
Ueieiice of India Rules and no order for con- 
stituting it was made. (Mukherjea and Akram, 

Mm r KaRTIC ChANDRA 

Mullica, 78 C.L.T. 264=218 I C 

R.C. 38=:A.I.R. 1945 Cal 30 

r Delegation of authority' - 

scope of ---C hairmmship of Review Cimmittee---If can 

pe delegated. 


BLNCAL MUfTiCIPAL ACT (XV OF 1932 >. 

I It is wro-!g to limit the operation of S. 52 of 
; the Ben;4al Munici[>al Act onlj’ to Lie puwers 
rcfciredto in S 51. 'Fhe fiinciinus of a chair- 
; man under S. F19 are act excluded from the 
scope of the delegatioii cuiiteniplated hy S. 52. 
A vice-Chairaiau ihcrcforcr conipel^uit to act 
for the chainnaTi in the Review Cuoimittee by 
virtue of a delegaiiun oi’ authority under S 52, 
{Biswas, J.) ilARi Bhusan Df. r, iMunicifal 
Commissioners of IvAiOAKTiAn, 45 C.W.N. H13. 

— “ S. 92 (2) Ad / ournst : .*' * a Av/ busj . 

ness not on agnuia of pr, i i '.v.f meotin,:- - M mutt's a ,/), id 
and ocfifir/nod — d/feit ■‘Model ilnles, /v’. 3 l, 

If the minute.^ of eo’ adjouri.t'd lucetiug are 
duly signed and c^mtirnietl the ineeliiig is to be 
dccme<i to be free from all delects and ir- 
regularity under the provissions of S. 92 (2) of 
tlie Bengal Municipal Act, althciugli the meeting 
transacted btisun*ss which was not on the agernia 
of the previous meeting contrary to R 3l nV the 
Mod<d i>tules frameii under the -Vet. ^Roxburgh, 
J.) Akshoy Kumar Bani-.rjfk v. Munictfal 
GommissioxNek, Toelygunuf. 46 C.W N. 393/ 

S. 103 (3)- Contract between Municipality 
and piivate individual not signed and .\ealed — // binds 
latter— Party receiving advantage— I f iuihle to corn- 
pensate. 

A contract between a Municipality and a pri- 
vat(' individual winch i.s not m writing or signed 
orsealedas reqiiii ed hy S. 103 of the Bengal 
A iniirii)a! Act is hinduig neitliei upon the 
Municipality nor upon that individual. It makes 
riodillerence whether the C(.)ntraci is executory 
or executed. S. 65 of the Contract Act, however, 

I applies to such a case although an imperative 
j provision of an Act Iitts icndertd the. contract 
I unenforceable and .so void. Under this .section, 
the {jarly who has received any udvaintage under 
the contract is liable to make compensation to 
the other party, if the latter has suffered any 
loss. If their only loss is the lo.s.s of the licm fit 
of the contract, no compensation can be recover- 
ccl (hoxburgh, J.) Akshoy Kumar Banerjff 

46 c.wlNl’ags. 

S. \3S (2 }’^/^roduction of a' > unseni of title'’-' 
/\u(>or of ,dui:nipaliiy to rail for before t , me of notke 
—Notice at O am for given by both transferor ani tram', 
force— Suit for de.laratnm by trartifi/ee lotih mt 
pradiU'ing <i>.h urnent—MvitHtamakkty. ’Specific Relief 
Act. S, 42, 

When a^transferec applies far mutation, the 
Mumcipaiity has implied authorify to call for 
the production of his document ot title before 
the issue notice under .S. 138 (2) af the 
Bengal Municipal Act, althougli both the trans- 
feror and the transferee have given notice oi 
the transfer. If the Municipahty calls lor the 
production 0/ that document repeatedly before 
the Vice-chairman, Chairman and the C.'ommis- 
sioner, its action may not be bn.siricss-like but 
cannot be considered unreasonable or imikroper. 
A suit by the transferee for a declaration that 
MtimeipaHty and is 
entitled to be mutated a.s such without the 
production or further production of his docn- 
ment of title, IS not maintaimihJe under $.42 of 
the opecific Relief Act| a$ tb^rj? ii np dfoial by 
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the I\funicipality of his legal character. Further, 
even if the demand by the Municipality for the 
production of the document is irregulars it is an 
irregularity not affecting the merits under S. 92 
(1) (f) of the Bengal Municipal Act ; and the 
suit is, therefore barred under this section. 
{Blank. J.) Akshoy Kumar Banerjee v. Maho- 
med Hedayatulla. 48 C.W N. 81~2H I.C. 529 
=16 JR,C. 559=A.I.R. 1944 Cal. 73. 


S. 145 {Z)— Appointment of person outside 
panel as assessor — Approval of Government — If 
can be obtained subsequently. 
ciS. 145 (3) of the Bengal M unicipal Act expressly 
authorises the Commissioners to appoint any 
person approved by the Local Government as 
assessor, though he m:xy not be included in the 
panel, referred to in sub-S. (1). The fact that the 
approval of the Local Government was obtained 
after the appointment, and not before it, makes 
no difference. {Btswas, J.) Haim Lhusah De 
Municipal Commissioners of Kamarhati. 45 
C.W.N. 1113. 

; S. 148 (3) — Failure of committee to give 
notice to assessor — Irregularity. 

The failure of the Review Committee to give 
rrotice to the assessor as required by sub-S. (3) of 
S. 148 of the Bengal Municipal Act which sub- 
section has since been repealed, is nothing more 
than a mere irregularity, when the Assessor had 
ceased to be in the service of the Municipality 
{Biswas, A) Harj Bhusan De v. Municipal, 
Commissioners of Kamarhati. 45 C.W.N. 
1113. 

S. 149 (before 2imendm^nt)-- Constitution 

of Review Committee— Resoluiton appointing 
threCf instead of ttvo Commissioners — Sittings 
attended only he two of them— ^Constitution of 
Committee— I j vitiated. 

The fact that the resolution passed by the Com- 
missioners by which the Review Committee was 
constituted mentioned three instead of two Ward 
Commissioners besides the chairman, does not 
vitiate the constitution of the Committee, when 
in point of fact the sittings of the Committee 
were attended by only two of them besides the 
chairman. {Biswas, /,) Hari Bhusan 1)e v. 
Municipal Commissioners op Kamarhati. 45 
C.W.N. 1X13. 


— — S. 149— Compliance with formalities— Onus 
of proof • 

It is for the plaintiff to show that the formali- 
ties required by S. 149 of the Bengal Municipal 
Act were not duly carried out, if he wishes the 
Civil Court to interfere with the assessment on 
that ground. {Roxburgh, J.) Municipal (Commis- 
sioners OF THE Pabna Municipality v. Naba 
Govinda Chowdhury. 46 C.W.N. 830. 


"'"S. 149 — Objection to assessment disalloioed 

by Commissioners— Absence of notice under Ss. 
138 (2) and 147 (2) — Civil suit — If maintainable. 
An assessee whose objection to the assessment 
of his holding has been decided against him by 
the Municipal Commissioners, cannot by means of 
a civil suit re-open the question of the assessment 
on the ground that the correction in the assess- 
ment list was made without giving him notice 
under S. 138 (2) of the Bengal Municipal Act or 
on the ground that the assessment was enhanced 


j Bengal MUNICIPAL ACT (xv op 1932). 

without giving him notice under S. 147 (2) of the 
Act. A suit by the assessee for a declaration that 
the assessment was illegal and ultra vires on 
either of the above grounds is, therefore, not 
maintainable in a Civil Court. {Roxburgh, /.) 
Municipal Commissioners of the PaJBna Muni- 
cipality V. Naba Govinda Chowdhury. 46 C. 
W.N. 830. 

S, 198 — ^‘Keeping'' — Casual mooring in 

course of plying— If amounts to. 

Mere casual mooring in connection with setting 
down and picking up passengers in the course o£ 
plying the boats does not amount to “keeping^ 
within the meaiiii g of S. 19^ of the Bengal Muni- 
cipal Act. It is impossible to say that the word 
'‘keeping is wider than and includes the word 
‘‘pbing’h They are really totally different things. 
{H end ers on, J.) D VIA A V. Dacca Municipa- 
Lr Y. I.L R. (1944^ 1 Cal. 438=212 I C. 600=17 
R.C.3 = 45 Cr.LJ. 646=48 C.W N. 271=A.I.R. 
1944 Cal. 160. 

S. 215 — Rules framed under, R. 1 — Appoint- 

ment of assessor without allowing interval of 
three months to him to complete work — Irregu- 
larity. 

Ihe fact that an assessor is appointed at a time 
which does not allow him the necessary interval 
of three months between the completion of^ his 
work and the date on which the assessment is to 
take effect as required by R.l of the Rules 
framed by the Local Government under S. 215 of 
the Bengal Municipal Act, is no more that mere 
irregularity. An objection to the appointment 
on this ground will fail when there is no evidence 
that the shortness of time in any way affected the 
work of the assessor or that it resulted in any 
prejudice or injustice to any party concerned. 
{Diszvas. J.) Hari Bhusan De v. Municipal 
Commissioners of Kamarhati. 45 C.W.N. 1113. 

S. 215 — Rides framed under Rr. 4 and 9 — 

Notice by assessor to owner or occupier — If obligatory 
— Failure to fill up last two columns of Form B— 
V aridity of assessment list. 

Neither under S. 134 of the Bengal Municipal 
Act nor under R. 4 of the Rules framed under S. 
215 of that Act, is it obligatory on the assessor to 
issue a notice to the owner or occupier ; he may 
do so, whenever he thinks fit. If the assessor 
had otherwise all necessary information before 
him regarding the holding, and he also actually 
inspected it, the failure* to issue notice under 
S 134, cannot be regarded as an illegality. When 
there is no notice under S. 134 and therefore, no 
return submitted by the owner or occupier in 
Form B, there can be no ques' ion of be assessor 
fiiling up the last two columns of this form. The 
failure to do so will nou therefore, render the 
assessment Ustiinvalid, {Biszvas, A) ari Bhusan 
De V. 'Municipal Commissiners of Kamarhati, 
45 C.W.N. 1113. 

— S. 2l6 — Rules framed under, R. 9— Absence of 

certificate by assessor — Validity of assessment list. 

The failure of the assessor to endorse a certifi- 
cate on the assessment list under the latter part of 
R. 9 does not render the assessment list invalid in 
law. The object of the rule evidently is toensurte 
the authenticity of the assessment Hst as submit- 
ted by the assessor to the chairman, If the assess^* 
ment list, as published under S. 147 pf the Ben^iil 
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Municipal Act bears the signature of the chair- 
jnan, it is a complete guarantee of its g'.nuineness. 
(Biswas, I.) Haiu Bhusan De v. Municipal 
Commissioners of Kamarhatx. 45 C.W.N. 
1113. 

“S. 215 — Ruits f famed under, R. 10 — Absence of 

note by assessor skoiving ba^ts of assessment — Validity of 
assessment list. 

It does not appear that the note by the assessor 
under R. 10_ showing the basis on which the 
annual valuation had been determined, is required 
to be incorporated in the assessment list iticlj as 
an integral part thereof. If, therefore, the Com 
missipner has not under S. 136 o£ the Bengal 
Municipal Act directed the inclusion oi a state- 
ment on this point, the absence of it does not 
necessarily invalidate the assessment list. (Biszvas , 
I.) Hari Bhusan De v. Municipal Comm is- j 
SIGNERS OF Kamarhati. 45. C. W.N. 1 1 13. . 1 

— — S. 241 — Proceedings net taken by Municipality | 

far removal of encroachment — Suit for injunction — i 
PVhether premature. \ 

Where the Municipality has not taken any pro- ' 
ceedings under S. 241 of the Bengal Municipal 
Act for the removal of an encroachment on a 
public street, a suit by the plaintiff for declara- 
tion of his right to maintain the encroachnient 
and for an injunction to restrain the Municipality 
from taking proceedings for its removal is pre- 
mature and is liable to be dismissed for want of 
cause of action. (Nasim AH and Blank, JJ.) Dacca 
Municipality v. Kiusuna Lal Pal, I.L.R.(1943^ 

1 Cal. 1=207 IC. 226=16 R.C. 39=A.I.R, 1943 
Cal. 234. 


BBlSr. NON-AGRI. T£N.(TBM. PRO.) ACT (19 10) i 

Where a person is prosecuted under S. 501 of 
the Bengal Municipal Act for erecting a buiiiliug 
within the Municipal area witliout obtaining the 
necessary permission under S. 318 of the Act, it is 
essential for the purpose (M the pm t^ccu lion to 
show that the latter section \ois actuaih in opera* 
tion in the Municipnlitv at the time when the 
prosecution was insiituted. But it t he conditions 
prescribed by the proviso to S. 313 of the \rt 
were o[)crative no spccal tuititicaiioii under sub- 
S<. (1) and (2) of that section would be reciuired. 
( Edglcy a nd H lank, JJ. ) C U a i k m a x, Iv i s 1 1 1 )K !■ ( r a n;i 
M UNICf PAI.ITV cU IvAlUllKA MoHAN tiHOsH. I L.R*. 

(1914) 1 Cal. 199=215 T.C. 212 = 17 R.C. 95=^16 
CrXJ. 10-aiA I R. 1944 Cal. 377. 

S. 535—Sen ice of oper notice oj suit— 

Onus oj proof. 

In a suit against a M unicipalify. _ it is for 
the plaintiff to prove tiiat projier nolicc of suit 
was served on them* (l^oxhiirgh, J.) XltiNin- 
PAL Commission!' KS of i‘hk I'auna xMunici- 
PALITV V. NaBA GoVINDA CltOWDIlURV. 46 C.W.N. 
830. 

S. 535 (2) — Limilaiion for suits— Exclusion 

I of period oj notice — Limitation Act, S . IS (Jj. 

S. 15 (2) of the Limitation Act applies to suits 
for which a special period of limitation is pres- 
cribed under S. 535 (3) oi the Bengal Muncipal 
Act. 'Flic (ilaintilf.s in such suits are, therefore 
entitled to dediic.t tlie period of tlie notice which 
(fiey h.id to give under S .s35 (I). (Bi.szuaS}!.) 
C’ioM MLSsioNhKs OK Tiih .M I ’ iiui'ALn y r. 

.MiROhK SuNi>ARi Dasya. 202 I C. 762=15 R.C. 
386=46 C.W.N. 943 =A.I,K. 1942 Cul. 544. 


— S. 241 — Projection Over public street — Ri,cht to 

retain — Whether can be acquired by prescription - 
Compensation for removal— When payable. 

Any structure or fixture projecting over a 
public street is liable to be removed under S. 241 
of the Bengal Municipal Act, and the owner or 
occupier cannot acquire a right to retain it by 
prescription. If it was constructed before the 
date mentioned in the proviso to S. 241, he is 
entitled to get some compensation if he suffcr.s 
any damage by its removal. If however it was 
constructed^ after the dates specified in the 
proviso, he is not entitled to get any compensa- 
tion, (Nasim Ali and Blank, JJ.) Dacca Muni- 
ciPALiTYz/. Krishna Lal Pal, 207.1.C.226= 
16 R.C.39=I.L.R. (1943)1 Cal. i=A.I.R, 1943 
Cal, 234. 

^S. 330 — Order under — Jurisdiction of 

Magistrate of first class* Bengal Municipal 
Act, S* 3 (54). 46 C.W.N. 316. 

“•■"■-"■"“Ss. 330 (a) and 332 — Requirements — 
tion for prosecution under S, 501, 

If the Commissioners had sanctioned at a 
meeting the prosecution of a person under S. 50 1 
of the Bengal Municipal Act, the requirements 
of S. 330 (a) (1) read with S. 332 of the Act are 
prima facie satisfied. (Edgley and Blank, JJ.) 
Chairman, Kishoneganj Municipality v. 
Rabhika Mohan Ghosh. I.L.R. (1944) 1 Cal 
190=:215 I.C. 212-17 R.C. 95=46 Cr. LJ. 70= 
A.r,R. 1944 Cal. 377. 

7’"""’ 'Ss. SOI, 312 and %XZ’-Prosccutionfor erecE 

mg building' withpui sancHon—Duiy of prosecu- 
tion. 


( Ss. 539 and 3 (38) — Entry in as'sessment 

' li.<tt as oiitner— Alteration— Power of Civil Court 
' Proper procedure. 

I The Civil Court lias no {m wer to interfere in the 
I matter of an entry in the asse'>>nu*nt list of the 
i .Municipality on its own iiilcrprcLiiiuu of the 
j word ‘owner’ in the Bengal Mumcip.al Act, when 
tlic Municipality have not in any acted ultra vires 
I or znala fide and tiieir action as a matter of 
j procedure is in all respects proper, 'Fhe iiidy way 
in which the list can he altered is hy tfie i>r<icc* 
dure under S. 148 of the Act, or by moving the 
( .\immi'^'<iouers to take action iir-der S. 138 oi tlie 
Act. (Roxburgh and Akram, JJ.) Bhupe.npra 
N.VIH MUKHKRjf'E V. COMM ISSlONLU OF Tilt: 
! Utterpaha Munmcipauty I.L.R. (1942) Z Cal 
; 496=208 1C. 115=16 R.C 143=76 C.LJ, 389 
=46 C.W.N* 936=A*1R {1943} Cai, 254. 

BENGAL NON-AGRICULTDRAL TEN- 
ANCY (TEMPORARY PROVISIONS) 
ACT (IX OF 1940) — AppHcudou for stay of 
proceedings— Ap plication made by person who has 
filed suit tmderO. 21 i?* 103, CP. Code— Order 
of dismissal— Appeal — If competent. 

Where a person who has instituted a suit 
; under O. 21, R. 103, C II Code, for a declaration 
: that he is a tenant of the decree-holder files an 
application to the executing Court under the 
Bengal^ Agricultural Tenancy (Temporary 
! Provisions) Act for .faying all further proceed- 
ings, and that application is dismissed, an 
appeal not competent from the order of dis- 
missal (Henderson, J.) Balpeo Since v. 
Upenbka Chanbua* 45 C.W.N, 7S0* 
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Suit to recover arrears of rent and for 

ejectment — Defendant denying that arrears zvere 
due — Stay of suit — When inay be ordered. 

Where the plaintiff instituted a suit both to 
recover arrears of rent and for ejectment, and the 
defendant denied that anything was due on ac- 
count of rent and filed a prayer for staying the 
sun under the Bengal Mon- Agricultural Tenancy 
(Temporary Provisions) Act. 

Held, that on the plaint as filed the defendant 
was not entitled to the. stay but that if the 
defence was well-founded and nothing was due 
on account of rent, tlie -mit would havci to be 
stayed. (Henderson, J.) Nut Behari Das v 
Mahomed All 196 I.C. 697—14 R.C. 275=45 
C W.N. 791=A.I.R 1941 Cal. 528. 

S. 2— Ferry- man — If non-agricultural 

tenant. 

A ferry-man (i.e ) a person with whom a ferry 
is settled, is not a non-agricnltural tenant. (Hen- 
derson, J) Ram Charit Bharat v Tetarj 
Kumari Kuar. 201 I.C. 516=15 R.C. 221= 
A.r R. 1942 Cal. 336. 

Ss. 2 and Z—H eritahle tenancy — Suit to 

eject heirs of tenant— If to be stayed. 

If tenancy is heritable, any suit to eject the 
heirs of the tenant will autom.atically have to be 
stayed. It is for the defendants to establish that 
they have a Tenancy. (Henderson, J.) Swarna 
Kumari SuDHANGSu Kiron. 76 C.LJ. 403. 

-Ss. 2, 3 and 6 — Lessee of land with struc- 
tures on it— If non-agricultural tenant— Right to 
relief. 

A lessee of land with structures on it erected 
by the landlord is not a non-agricultural tenant 
within the definition of S. 2 of the Bengal Non- 
Agricultural Tenancy (Temporary Provisions) 
Act, and he is not, therefore, entitled to relief 
under S. 3 or S. 6 of the Act. (Mukherjea and 
Hiszvas JJ.) Iahur VliA t;. Abdul Gaffur. 196 
I.C. 346=14 R.C. 223=45 C.W.N. 603=A.I R 
1941 Cal. 452. 

3. 2 — ISfon-agriculiural tenant — Owner s'hip of 

his huts pasnne to landlord under compromise decree 
for ejectment — Effect on statue- -Subsequent execution 
of decree — Tenant Jf protected , 

A decree for ejectment of a non-agricuItural tenant 
was passed on a compromise before the Bengal Non* 
Agricultural Tenancy (Temporary Provisions) Act came 
into force. Under the terms of the compromise the 
tenant was given three years^ grace in which to eva- 
cuate the land and remove the huts, and if he failed to 
do so, the ownership of the huts would pass to the 
decree- holder. He failed to do so with the result the 
decree-holder became the owner of the huts from 1942. 
On an execution case filed in 1943, 

Held, that on the date of the execution case the 
tenant was not a non-agricultural tenant within the 
meaning of S. 2 of the Act, as the ownership of the 
huts had passed to the decree- holder, and he 
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tank on land is quite insufficient to make him a 
non-agricultural tenant within the meaning of S. 
2o£ Bengal Act IX of 1940. (Henderson, /.) 
Bhagabat Chandra Jana v. Nagendra Nath 
C.W.N. 382 (2)=14 R.C. 350= 
197 I.C. 180=A.I.R. 1941 Cal. 265. 

— S. 2 Tenant * — If includes ex -tenant 
The word in S. 2 of the Bengal Non- 
Agricultural Tenancy (Temporary Provisions) 
Act IS used not in its strict legal sense, but in its 
wider popular sense and includes not only the 
current tenant as set out in that section but the 
ex-tenant remaining in occupation who formerly 
.leld HI the manner described in the section as 
non-agricultural tenant- (Derbyshire, C.J., Nasim 
Ah and Mitier, JJ.) Sukumari Devi z/. Rat- 
DF^ARI [’andey. I.L.R. (1942) 1 Cal. 497=198 
l u 136=14 R.C. 436=74 C L. J. 485=5 F.L J 
1“46 C.W.N. 174=A.I.R, 1942 Cal. 49 

(o.B.). 


S. 2- -Tenant of land and buildings-, who has 
erected ekclialas— // non-agricultvral tenant. 

A tenant c)l both the land and buildings is not 
a iion-agncultural tenant within the meaning of 
S^2 of the Bengal Non-Agricultural Tenancy 
( Temporary Provisions) Act, although he has 
himselt erected some ekchalas. (Henderson,!.) 
A JIT Kumar Das v. Anukul Chandra. 198 I 
C.W.N. 678=73 C.LJ 
527=A.r.R. 1941 Cal. 718. ^ 

stayed' tenant— If liable to be 

A tenant s appeal cannot be regarded in any 
sense to be a suit or proceeding for ejectment 
and IS not liable to be stayed under S. 3 of the 
HengM Non- Agricultural Tenancy (Temporary 
Provisions) Act. (Cliakravariti, J) Kali 
prosad Saha z;. Nathati Jute Hills Co Ltd 
221 I.C. 561=50 C.W.N. 50. 


S. 3 — Appeal by tenant dirain^i decree for ejecU 
ment—If liable to be st ayed. 

An appeal by a tenant against a decree allowing 
eiectnirnt does not come within the meaning of the 
expression ‘^suit or proceeding in any Court for eject- 
mem in S. 3 of the Bengal Non-Agricultural Tenancy 
(Temporary Provisions) Act, and the hearing of such an 
appeal is not lialile to be .stayed under that section. 
{Enwas Du, JJ.) ABDUI. Hamid BePaRI v 
.VRiPENDRA Kumar Roy. 49 C.W.N. 681. 

Ss. 3 and 


. C>~Applknhitiiy — AfpeaU— 

Appeal by tenant agaxnH decree for ejectment. 

The provision for stay contained in Ss. 3 and 6 
of the Bengal Non-Agrimltural Tenancy (Tern- 
porary Provisions) Aet do not apply to an appeal. 
The words every suit and proceeding in any 
Court for _ ejectment of a non-agricultnral 
tenant used in these sections cannot be said to 
include an appeal. In any case, a tenants' appeal 
nuLo uau passeti lo cne aecree-noiuer and he was ' ^j^Dtnent can in no sense be 

CHAKORA.' {Jc.W.N. 

S. 2 -^'Non-agricultural tenant**— Person i 967=AJ.R. 1942 Cal. 47. 

with right to sell fruits from trees and fish from] S. 3—// ultra vire.s, 

1 • i,. * 1 , A , i On a contention that S. 3 of the Bengal Non- 

The fact that the only right that a person has: Agricultural Tenancy (TemDOrarv Provisions! 
IS to sell fruits from the trees and fish from the Act, in so far as it directs that all proceedings 
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for ejectment even in execution of decrees shall 
be stayed for a number of years, is repugnant to 
O. 21, R. 24. C P. Code, which directs that the 
Court shall issue its process for the execution of 
the decree once tlie preliminary measures have 
been taken, 

Held, that 0. 21, R. 24 must be read subject to 
S. 4 (1), C. P. Code, which saves any special 
power conferred by or under any other law for 
the time being in force and when it is so read, no 
question of repugnancy between C. P. Code, and 
the impugned Act will arise. (Spens, C. /. 
Varadachariar and Muhammad Zafrulla Khan, 
//.) Mukunda Murari Chakravarti z/. Pabtt- 
ramoy Ghosh. (1944) F.L.J. 249=49 C W N. 
(FR.) 8=218 I.C. 172=79 C L. J. 87=11 B R. 
304=18 RFC. 1=A.I.R. 1945 F.C 1 = (1944) 

2 M.L.J. 367 (F.C.). 

“S. 3 — If\x\tV2iXlXt^~Governme7ti of India Act, 

Ss. 100 and W~C.P, Code, 02\, R. 24. 

' The provisions of the Bengal Non-Agricul- 
tural Tenancy (Temporary Provisions) Act rela- 
ting to stay of proceedings for the ejectment of 
non-agricultural tenants for a period of two years, | 
are not beyond the law-making powers of Uie 
Bengal Legislature, That legislature in curtailing 
the powers of the Court to grant possession has 
acted under Item 2, taken in conjunction with that 
part of Item 21 which deals with rights in or over 
land, of List II (i <?. Provincial Legislative k.u) 
of Sch. VII of the Government of India .\rt 
The above provisions of the Bengal Act are not 
void under S. 107 of the Government of India Act 
as being in conflict with the provisions of 0.21, 
R, 24>C.P- Code. (Derbyshire, CJ., Naslm Alt 
and Mittert JJ.) Sukumari Devi v. RaJdhari 
Pandey. I L.R. (1932) 1 Cal 497=198 I .C. 136 
=14 R.C. 436=74 CL. J. 485-5 F.L.J. (H C.) I 
=46 C.W.N. 174=ALR. 1942 Cal .49 (S.B.) 
followed in 46 C.W N, 889=15 R C. 400=76 C. 
L.J. 489=203 I.C. 184=A.I.R. 1942 Cal 550. 

S. S—^Suit far arrears of rent and ejectment 


~-^Jf liable to be stayed. 

A suit for the recovery of arrears of rent and for 
ejectment is one for ejectment because of non-payment 
of rent and is, therefore, not liable to be stayed under 
S. 3 of the Bengal Non-Agricultura! Tenancy (Tein- 
porary Provisions) Act. 46 C.W.N. Id25, foil. (Render 
son, /) ISWAR LOKENATH vSIBTHAKUR v. Manin 
BRA Nath Dutt. 49 C.W N. 239. 

— S. 3 —Suit for ejectment on account of non-pay- 

ment of rent-^Suii against monthly tenant for arrears 
of rent and ejectment, after notice, 

A suit for the recovery of arrears of rent and 
for ejectment brought by the landlord against a 
monthly non-agricultural tenant after serving a 
notice upon him to pay up the arrears and to quit 
the land, is one for ejectment because of non-pay- 
ment of rent, and the landlord is entitled to an 
order for ejectment subject to the provisions of 
the proviso, to S. 3 of the Bengal Non-Agricul- 
tural Tenancy Act. ^ (Derbyshire, CJ. and Gentle, 
Goswami v. Gopeswar Basu. 
46 C.W.N. 1025=76 C.L.J. 459. 

S. 3— for ejectment on at count of non- 
payment of renf* —Suit far arrears of rent and eject- 
ment- Allegation by defendant that claim for arrears is 
false — Duty of Court, 
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A suit against a tenant for arrears of rent and 
for ejectment is one for ejectment on account of 
non-payment of rent and is not liable to be stayed 
under S. 3 of the Bengal Nt ai-Agricultiiral 
Tenancy Act. A plaintill CiUinot, however, de- 
prive a defendant of the protection civen him by 
the Act merely by pLittii'g f<'rvaid a false claim 
for arrears of rent. When the defendant raises 
such a plea it is the duty of the Court to see whe- 
ther the plaintiff’s clnm is a mere pretence, and if 
it is, to stay the suit, (fl endcrsoii, J.) Rauha- 
R aman Pal z;. Sasadhar Pram.vnik. 48 C.W.N, 
673(2), 

S. 3 — Suit for c1ectr7icnt o!" defetuiaut as tenant 

— HJien may be stayed-- Suit for cU' inunt of defendant 
as t respa (St-r — dd i ' cd an to be [ oil \ ‘W (\ / . 

A Miit for ejectment may be ore to eject a 
tenant on the grouiid that the defeiulaiit va.s a 
tenant under the plaintiff and his tmiancy has sub- 
sequently ceased to exist, or it maybe one to eject 
a trespasser on c.stahlishinent of the idaiiitiff’s 
title. In the former case, if the plaint itself shows 
that the defendant is a non-.agncujtnral tenant, 
and ejectment was not sought on the gioiimi of 
non-payment of rent, the Court is binintl to stay 
the suit under S. 3 of the Non-Avincultural 
Tenancy Act at it.s very inception. If any dis- 
pute ari.ses as to the character of the tenancy, the 
Court is bound to take evidence and if it comes to 
the conclusion that the defendant in fact is a non- 
i :ric : Itural tenant, tlun also the suit must be 
Stayed. Tf on the other hand, the suit purports 
to be one for ejecting a trespa.sser, different con- 
siderations arise. As the plaintiff docs not admit 
the defendant to be a tenant, the suit cannot be 
stayed tn limine. The Court must proceed to 
hear the suit in the ordinary way ami lake evi- 
dence. If after taking evidenct' it forms an 
opinion that the defendant is rvally a tenant and 
non-agricultural tenant within the meaning of the 
Act, it is not bound to .stop the proceedii^gs. forth- 
with unless it fuller finds that the suit, as it 
stands could be regarded as a suit to evict the 
defendant as a tenniit on the ground that the 
tenancy has been determined in any lawful 
manner, if the Court allows the plaintiff to 
convert a suit for possession again.sl a trespasser 
into one for ejectment of a tenant it is certainly 
bound to stay the suit. But if, on the other 
hand, the suiHsone which niinst necessarily fail, 
if the defendant is found to be a tenant and the 
plaintiff does not want to treat it as a suit for 
ejectment of a tenant, the Court shotibl divmiss 
the suit on the find=-ng that the plaintiff failed 
to prove ms case, and the question of stay will 
come, tf and when the plaintiff institutes a frt.sh 
suit against the defendant, seeking to cjtct him 
on the ground that the tenancy which was found 
m his favour in the previous suit had since then 
beendeteiimned. {Mukherjea ar.<i Histuis, 3 J.) 
Provabati Dm Prot^,. Chani«a Mazumuab. 

49=200 I ,C. 4S3=.l5 R C. 
C.L.J. 104=A.I R. 1942 


Cal. 145. 

-S, 3— ‘‘Suit for ejectmfni on account of the 
non-payment of rent*' — Interpretation. 

The words “ejectment on account of the non- 

Affix 

7s used kr jurfoses of ipckatifig 

mat me capie .of acliori lor <jccin.int mujit be 
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the non-payment of rent, as under the substantive 
law non-payment of rent cannot be a ground for 
ejectment of a r.oii-agricultural tenant. The 
Legislature meant that if a tenant was in arrears, 
a suit for ejecting such a tenant would be a suit 
for ejectmeent “on account of the non-payment 
of rent*’. {Mitter^ /.) Purnenuu Nath Tagore 
Narendra Nath. 194 I. C 581 — 14 K.C 
45 C.W N. 22”A.I.R. 1941 Cal. 302. Referred 
to in 201 I C. 516=15 R.C. 221=A.I.R. 1942 
Cal. 136. 

— — S. 3 — Suit for ejectment account of 
noH'payjjtent of rent’" — Interpretation. 

Per Miikherjea, /, — Obiter: The words *‘suit 
or proceeding for ejectment on account of non- 
payment of rent” in S. 3 of the Non-Agricultural 
Tenancy Act refer to that class of cases where 
under the terms of the lease itself the lessee for- 
feits his tenancy by reason of non-payment of 
rent. As a relief against forfeiture in such cases 
is provided in S. 114 of the T. P. Act, the Legis- 
lature probably thought it proper to exempt ibis 
class of cases from the operation of S- 3 of the 
Non-Agricultural Tenancy Act. (Mukherjea 
and Biszvas, JJ.) Provabati Debi-tl Protab 
Chandra Mazumdar. I.L.R (1942) ICal. 49— 
45C.W.N. 991=74 CX.J 104=200 I.C.453= 
15 R.C. 3=A.I.R. 1942 Cal. 145. 

* S. 3 — “5m/ for ejectment on account of\ 

non-payment of rent'* — Meaning— Suit for eject’ 
ment and for rcnt’-If can he stayed — Decree pas- 
sed in such suit— Proper order for stay. 

In order to attract the operation of S. 3 of 
Bengd Non-Agricultural Tenancy (Temporary 
Provisions) Act, what is necessary is that the 
suit or proceeding must be one for ejectment of 
a non-agricultural tenant and the ejectment must 
be sought for on a ground other than non-pay- 
ment of rent. The words “suit for ejectment on 
account of non-payment of rent” refer to cases 
where the lease contrdns a condition that it will 
be forfeited if there is default in the payment of 
rent for a certain period. A suit for ejectment 
of a tenant on a ground other than non-payment 
of -rent must, therefore, be staged under the 
section, although rent is also claimed in such a 
suit. What the legislature intended is that only 
the suit for the ejectment should be stayed and 
that the Court should proceed with the suit so far 
as it relates to the recovery of rent. If the appli- 
cation for stay is made after such a suit is 
decreed and the decree is put into execution, the 
Court should stay the proceeding for the delivery 
of possession only and allow the decree-holder to 
proceed with the execution of the decree so far 
as it relates to recovery of arrears of rents and 
costs. The proviso to S. 3 of the Act has no 
application to such a case, (Mukherjea and Sen. 
JJ ) Reliance Jute Mills Co., Ltd. v. Dukhi 
Shah. 203 I C. 184=15 R.C. 400=76 C.LJ. 
489=46 C.W.N. 889= A.I.R. 1942 Cal, 550. 

S, 3 — ‘Suit for ejectment* — Suit for khas 

possession by lessor on basis of covenant, 

A suit for khas possession by a lessor of a 
permanent lease on the basis of a covenant in the 
lease entitling him to take khas possession on 
payment of compensrtion if he requires the land 
himself for his own use, is a suit for ejectment 
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and is therefore, liable to be stayed under the 
provisions of the Bengal Non-Agricultural 
Tenancy Act. {Henderson, J.) Krishna Chan- 
dra Saha v. Jogesh Chandra Saha. 206 I.C. 
308=15 R C. 692=47 C.W,N. 155=A.I.R. 1943 
Cal. 140 (1). 

Ss. 3 and, 6 — Suit — if includes appeah 

The word ’suit’ us used in S. 3 or 6 of the act must be 
taken to exclude eveiy kind of appeal, whether it be an 
appeal by the landlord against a decree refusing eject- 
tnent or an appeal by the tenant against a decree grant- 
ing ejectment. {Bisivas, J.) DULICHAND MAHESRI v. 
PROHLAD Chandra. 220 I.O. 22 = A.I.E. 1945 
Cal. 50. 

Ss. 3 and 6 — “Suit or proceeciin^^ — If iff 

eludes appeal — Appeal by tenaut against decree for 
ejeo iment. 

Per Biswas, J . — The words “Suit or proceed- 
ing” used in S. 3 or S. 6 of the Bengal Non- 
Agricultural (Temporary Provisions) Act do 
not include an appeal. Even assuming that an 
appeal IS not excluded from the scope of these 
provisions, a tenant’s appeal against a decree 
for ejectment cannot be deemed to be a proceed- 
ing for ejectment. It is a proceeding against 
ejectment. The provisions of Ss. 3 and 6 would 
not consequently apply to it. 

Per Miikherjea. /.— It cannot be laid down that 
the expression “proceeding” as used in Ss.3 and 
6 of the Act is not sufficiently wide to include an 
appeal or that an appeal arising out of a suit for 
ejectment of a non-agricultural tenant is not hit 
by the provisions of these sections. (Mukherjea 
and Biswas, JJ,) Jahur Mia v. Abdul Gaffur 
196 LC. 346=14 R C. 223=45 C.W.N. 603= 
A I.R. 1941 Cal. 452. 

S. or '^proceeding** — If include 

appeal. 

The words “suit” or a “proceeding” in S. 3 of 
the Act do not include an appeal. (Henderson, J.) 
Ram Charit Bhakat v. Tetari Kumari Kuar 

201 I.C. 516=15 R.C. 221==A I.R. 1942 Cal. 
136. 

Ss. 3 and 6 — “Suit** — Whether excludes land’ 

lord's appeal. 

The word “suit” in Ss. 3 and 6 of the Bengal 
Non Agricultural Tenancy (Temporary Provi- 
sions) Act must be taken to exclude every kind 
of appeal, whether it be an appeal by the Land- 
lord against a decree refusing ejectment or an 
appeal by the tenant against a decree granting 
ejectment. (Biswas, J) Rukmtni Mahesri v. 
Prahlad Chandra. I.L.R. (1944) 1 Cal. 221= 
47CW.N. 702. 

-S. 3, Dale of decree**—*' Costs of 

proceeding** — “Amount of decree**- Meaning of, 

The expression “date of the decree” in the proviso to 
.S. 3 of die Bengal Non ‘Agricultural Tenancy (Tem- 
porary Provisions) Act means the date on which the 
jiidgnieut was delivered and not the date on which the 
decree was signed. 

The proceeding in the expression ''costs of the proceed- 
ing” in the proviso is the execution case in the course 
of which the application for stay of delivery of posses- 
sion W'as filed. 

Semble ; — The expression “amount of the decree” id 
the proviso means the entire amount of the decree ann 
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not merely the amount decreed on account of arrears of 
rent, where a decree is passed for both arrears of rent 
and mesne profits. Qienderson^ /.) IS WAR LOKE- 
NATH SIBTHAKUR v. MAKINDRA NATH DUTT. 49 
C.W.N 239, 

S.4 — If ultra vires. 

S. 4 of the Bengal Non-AgricuUural Tenancy 
Act is not ultra vires the Provincial Legislature, 
being a piece of legislation covered by items Nos. 
2 and 21 taken together of the Provincial List 
under the Government of India Act If there is 
really any conflict between the provisions of this 
section and those of S. 51 or 0. 21. R. 35, C P. 
Code, conflict is avoided by S. 4. C. P. Code. 
{Mukhcrjea and Blank, Jf.) Ramrsh Chandra 
Sarkar V. Annada Bala Devi. 46 C.W.N. 694= 
5F.L.J. (H.C.) 149. 

S, A—Of'der under — If a derrce — Appeal — 

C, P. Code, S A7. 

An order made under S. 4 of the Bengal Non- 
Agricultural Tenants Act amounts to a decree 
and comes within S. 47, C P* Code. An appeal 
is, therefore, competent from such an order. 
(Henderson, J.) Shamsunnessa Khattin v 
Ramjan Sheikh. 201 I.C 640 = 15 R.C. 262 
=46 C.W.N. 611=A.LR. 1942 Cal. 428 (1) 

Ss. 6 and 3 — Applicability — Appeals — 

Appeal by tenant against decree for ejectment. 
5*^^ Bengal NoN-AcKfcaLiukAL Tenancy Tem- 
porary Provisions) Act, Ss. 3 and 6, 45 C.W.N. 
967. 

BENGAL PATNI REGULATION (VIII 
OF 1819) S. 3 —Patni temife created in respect of 
lands already given tn prior patm — IVketker valid. 

A Zamindar after creating a patni tenure in 
respect of certain lands can grant another valid 
patni tenure in respect of those and other lands 
in favour of another person, provided it does not 
operate in derogation of the right of the first 
patnidar. If there is a stipulation in the contract 
between the zamindar and the second patnidar 
that his tenure would be liable to be sold under 
the summary process provided in the Patni 
Regulation, such stipulation would be valid. 
(Mukherjea and Pal JJ ) Brojendra Kumar v. 
Bilques, I.L.R (1942) 2 Cal. 565=209 I C. 
138=16 R.C. 284=47 C.W.N. 94=A.LR. 1943 
Cal. 332. 

— — S. 3 (A)— Applicability— Pendmg actions. 

Cl. (4) added to S. 3 of the Patni Taluk Regu- 
lation by the Amendment Act X of 1941 was 
intended to have retrospective effect and govern 
even pending actions. {_Rau and Biswas. JJ ) 
Ramapati Chattopadhya V. Asabtnda Kumar 
Pal. I.L R. (1943) 1 Cal. 438=207 I.C. 44=16 
R.C. 18=47 C.W.N. 366=A.I.R. 1943 Cal. 217. 

- - Ss. 5 and 6 — Compromise between zaynin- 

dar and part-owner of patni — Rent apportioned in 
respect of share of laiter-^Oiher part-owners not 
parties to compromise — Effect of — Patni, if split 
up, 

A compromise between a zamindar and a part- 
owner of a patni under which the foimer re- 
cognises the latter as his patnidar at a rent 
apportioned in respect of his share in the patni, 
does not have the effect of splitting up the patni 
tenure, when the other part-owners are not 
parties to the compromise. The effect of the 
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compromise, however, is that the zamindar can- 
not hold the part-owner in question personally 
liable for rent and cesses payable for the share of 
the other palnidars. (MUter and Blank, JJ,) 
PULIN Bfhari Tewart V. Ram Inanjan. I.L.R, 
(1944) 2 Cal. 90=214 I C. 179=17 R.C. 36=48 
CW.N. 312=A.I.R. 1944 Cal. 219. 

Ss. 5 and 6 -Part-transfer of patni taluk— 

Position of transferee vis-a-zns Zenimdar. 

A zemindar is not bound to recognise as his 
tenant a transferee of a fracliunal part of a patni 
taluk. He is entitled at his option to treat the 
transferor only as his tenant, i^'noring the trans- 
feree altogether. In such a ea'^c, he is not hound 
to implead the transferee as a defdidant in a rent 
suit brought by him. ami the entire tenancy would 
be represented in thtU suit by the trruisftTor and 
the otlicr palnidars. (Miiler and IBsioas JJ.) 
lATis Chandra Pal Ksihkode Kumar. I.L.R. 
(1943) iCal. 274=208 I.C. 309=16 R.C. 155= 
76 C.L.J. 83=47 C.W.N. 186=A.I.R. 1943 Cal. 
319. 

Ss. 5 and 6 — Rale by part-ozener of patni 

of his share-- 1 lis liability to pay t ent — IP' hen 
ceases. 

In the case of a sale by a part-owner of a patni 
of his shaie in the patni, his liability t<> pay rent 
ceases from the date of tlie transfer by which lie 
parts with his entire interest in the patni (Miiier 
and Blank JJ.) Ihit IN Bkhari zk Ram Kanjan, 
214 I C. 179= 17 R.C 36 = 1. L R. (1944) 2 Cal. 
90=48 C.WN. 312=A.LK. 1944 Cal. 219. 

Ss. 5 and 6 — St ope aud c/ft^ l ./- ratru tenure 

— Sale for arrears of rent a'oerird hy hy out 

sharer — Right to ceniribution from others — Transfer 
by other sharers prior to penod of ay years— /iffei t of. 

All the co-sharers in a patni tenure are personally 
liable for the patni rent payable to thi‘ zaaiindar, .and 
the liability of each co-sharer svibsj.'-rs after he has 
transferred his share in tht; tenure and partfd with 
possession to the transferee, ex.;ept \^htn the transfer 
has been effective as against the 1 truiltad under S. 5 of 
the Bengal Patni Regulation of 1819 Where therefore 
a patni tenure is put up for sale for arrears of lent, and 
the sale is averted by one crj shater paying the entire 
rent, the latter is entitled to conttihutiurr fionj the other 
co-sharers who are it default in propor lion to tSielr 
shares even though they are lUit in pus.M>-huj aiirl had 
transferred their shares wuh posse.-'sitfti to another prior 
to the period in respect of which the rent was in arrears 
if it is found that the transfer was not et'feedve against 
the z3immd^r.(Manohar fall ami Ihns/Jf) .MaHi- 
BHARV, BansidHaR, 24 Fat. 40I^"*AT.E. 1946 Pat 
414. 

Ss. 8, 11 and 15 — AppHcnhiUty and scope— 

Non-comphance—Effect—Sdk—if automatically 
annul, darpatm. 

Both the Patni Regulation and the Bengal 
Tenancy Act exist side by side. Bads of them 
has its own provisions relating to the realisation 
of rent in respect of patni tenures and a zamindar 
is at liberty to proceed either under the one or 
the otlier for the purpose of recovering arrears 
of rent from the defaulting patriitiar. This being 
so, It must follow as a logical sequence that if 
the zamindar electa to proceed under the Bengal 
Tenancy Act, then in order to cancel a darpatnb 
he must proceed under S. 167 of the Act; but if 
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on the other hand, he wishes to proceed under 
the Palni Rugulation, then he must conform to 
the provisions or Ss. 8, 11 and 15, etc.* of that 
Regulation in order to put an end to the darpatni 
tenure. Each of these enactments conlain a 
special procedure for annulling the under-tenures 
which would have been wholly unnecessary, if the 
under-tenures were annulled automatically upon 
the sale of the superior tenure The darpatni is 
not automatically annulled by a sale of the pafni 
tenure. (Fosl Jli, CJ ^ Manohar Lali avd Chat- 
ter ji, //•) Ptr'ihvt Chand T.al v. Prabhabati jr. 
23 Pat 31=212 I. C. 504=16 R.P. 299=10 B.R. 
525=1944 P.W.N. 37=A.I.R. 1944 Pat. 41 
(F,B.). 

S. 8 — ApHtcahility — Tenure created under sale 

deed in 1878 and treated pat ni— Character not dial- 
lenf^td at all — Admission in deed by tenurcholder that 
in case of arrears th'y may be realised by two six-mon- 
ihly ^ales— Effect of. 

Where a tenure has been treated as a patni ten- 
ure since 1879, and the character has never 
been challenged at all, and there is an admission 
by the patnidar in the sale bond evidencing the 
creatim of the tenure in 1879 that if he failed 
to pay the arrear rents they could be realized by 
two six-monthly sales as provided^ under the 
provisions of the Regulation, it must be 
held that the tenure is paini falling under the 
Regulation and saleable under S 8 of the Reeu- 
lation. {Middleton') Ra-mnt Mohan Roy v. Deb 
Prasanna Mukharjee. 8 B.R. 399. 

~-Ss. 8, 9 and 17 — Paint sale not realising' full 

amount of demand — Suit for uytreahsed balance'^ 
Maintainability — Covenant to fay rent in patni lea^e — 
If hinds assignee of lessee — Bengal Tenancy Act, 
S. 168-^. 

The Patni Regulation does not expressly or by 
necessary implication forbid the institution of a suit for 
the recovery of the unrealised balance of a demand foi 
which a sale was held under the Regulation itself. Such 
a suit is ntaintainable where the patni lease contains an 
express stipulation that if the whole of the arrears of 
rent are not realised by patni sale, the balance would 
be recovered from other proper tie.s belonging to the 
defaulter* Such a covenant is not a mere personal 
covenant; but binds the assignees of the lessee as w'ell. 
The fact that S. l68-x\ of the Bengal Tenancy Act may 
stand in the way of the execution of the decree that 
may be passed in the suit is no ground for refusing to 
pass the decree. Whether this section is at all attracted 
to ajparticular case can only be decided when the decree 
is put into execution. {Mukherjea and Ellis, fj.) 
RAJKUMARI USHA PROVADEX'. Sachindrakxjmar 
BaSU. 49 O.W.N* 351 = 79 O.L.L 176 = AJ.R* 1945 
Oal. 216. 

S. 8 — Service of notice — V er ideation by substan- 
tial men — If mandatory. 

If notices have been duly served in accordance 
with S. 8 of the Patni^ Regulation^ it is really 
immaterial that the witnesses who verified the 
service were not all substantial men. This part 
of the section is merely directory and not manda- 
tory. {Mukherjea and Pal JJi) Brojendra Ku- 
mar V. Bilqu^s IX.R. (1942) 2 Cah 565=209 
I.C. 138=16 R.C* 284=47 C.W N* 94=AJ.R, 
(1943) Cal. 332* 

Q . D .-.20 
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S, 8 (second) — Presenta7ion of petition to 

Deputy Collector — Validity — CoUecioP s duty to accept 
putiiiou — Whether can be delegated. 

A petition by a Zemindar for the sale of patni 
presented under S. 8 (second) of the Patni Regu- 
lation need not be received by the Collector him- 
self. It is within the competence of the Collector 
to delegate his duty of receiving such petition to 
a Senior Deputy Collector and when the petition 
is presented to such Deputy Collector, it is pre- 
sented to the Collector within the meaning of the 
above provision. {Nasim All and Pal ]].) Dha- 
RENPRA Krishna Mttkhf.rji v, Nihar Ganguly 
208 I C 378=16 RC. 181=76 C.LJ. 138=47 
C.W N. 156=A.I R. 1943 Cal. 266. 

8 second — Principal tillage — Criterion. 

Neither the area nor the hastabud can be re- 
garded as the true or only criterion for deciding 
the question whether a village is to be regarded 
as the principal village within the meaning of S. 
8, second, of the Patni Rcgiilafion. The impor- 
tance of the village i.s the guiding test. {Mitter 
and Khundkar, //.) Kamalaranjan Roy v. 
Bholanath. 45 C.W!N. 727. 

S. 8, (second) — Publication of mofussil 

notices — Publication at cutchery or at principal 
village — Zemindar, if has option — Cutchery of 
patnidar-- 1 f includes that of dar- patnidar. 

The manner in which Mofussil notices are to 
be served is regulated by the provisions of S. 8 
(second) of the Patni Regulation.^ This part of 
the Regulation does not authorise two alter- 
native methods of service to be chosen at the 
option of the zemindar. If there is a cutchery 
in existence which satisfies the description given 
therein, the publication must be at that cutchery. 
If there is no cutchery on the land of the 
defaulter, that is to say, a cutchery of the patni- 
dar on the land of the patni taluk, it is then and 
then only that it would be open to the zemindar 
to publish at the principal town or village of 
patni mahal. The cutchery on the land of the 
defaulter, that is to say, on the land of the patni 
taluk must be a cutchery of the patnidar. If 
there be no cutchery of the patnidar on the land 
of the patni, but there are cutchenes of the dar- 
patnidars or subordinate tenure-holders or others 
holding under the patnidar, the zemindar is not 
required to effect the Mofussil service on such 
cutcheries. (Mttler and Khundkar. JJ.) Kamala- 
ranjan Roy V. Bhola Nath. 45 C.W.N. 727. 

S. 8 (second )-— of notice — Statu- 
tory mode of proof not follow ed—S ale, whether 
liable to he reversed. 

The requirements of S. S (second) of the Patni 
Regulation as to the procuration of receipt, attes- 
tation and certificate are merely directory. The 
service of the notice can he proved by evidence 
other than what is required by the section to be 
proved by the peon. When the service {a) is 
either not controverted or (b) though controver- 
ted, is proved to the satisfaction of the court by 
the evidence on record, the defector irregularity 
in or the total absence of the statutory evidence 
(t.e.), receipt, signature of attesting witnesses or 
certificate of the Munsif, etc., will be irrelevant 
considerations and will not in the least affect the 
sale. {Nasim AH and Pah Dearenbra 
K msHNA Mukherjee V, Nihar Ganguly, 20$ 
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I.C. 378=16 R.C. 181=76 C.L.J, 138=47 C.W. 
N. 156=A.I.R. 1943 Cal. 266. 

S. 8 (second) — Specification of excessive 

amount in petition and notice — Validity of sale. 

It is mandatory that the balance actually due to 
the Zemindar from the patnidar should be speci- 
fied in the petition under S. 8 (second) of the 
Patni Regulation. Any excess specification in the 
petition and in the notices that require to be 
served, subject to the maxim '^de minimis non 
curat lex’' will vitiate the sale. The fact that 
the excess amount was reduced on the date of the 
sale would be immaterial. (Nasim AH and Pal, 
JJ) Dharendra Krishna Hu kherji Nihar 
Gangut.y 208 IC. 378=16 R.C. 181=76 C.L.J. 
138=47 C.W.N. 156=A.I.R. 1943 Cal. 266. 

• S. 11— v.9a/^ of patni ienure— Liability of 

purchaser for rent for previous period. 

When a patni tenure is properly and validly 
sold under the provisions of Regulation VIII of 
1819 for arrears of rent due in respect of the 
same, the purchaser cannot be saddled with the 
rent charge for any previous period. He takes it 
free and clear of any such obligation and tlic 
utmost that can be said is that, liability for rent 
for any previous period is transferred to the 
surplus ^ sale proceeds. (Derbyshire, CJ. and 
Mukherjea, /.) Gouri SANK.Mi v. J^tindra 
Nath. 199 I.C. 893=14 R.C. 659=A.X.R. 1941 
Cal. 255. 

S. 11— of portion of putni tenure — 
Annulment of subordinate howla. 

Per Pal, J. — The Putni Regulation docs not 
contemplate sale of portions of a putni tenure 
and consequently if it be possible for the putnidar 
to get his putni sub-divided into several putni 
tenures, each having the incidents of an entire 
putni, yet keeping the integrity of the original 
putni unaffected so far as it stood in relation to 
subordinate howla. tlien the infirmity of the 
subordinate howla, may infinitely be increased by 
acts to which the howladar is no party. This 
will be opposed to all principles and such unrea- 
sonable departure is not at all necessary to safe- 
guard the interest of the landlords. (Akram and 
Pal,IJ.) Lutfur Rahman Jog jib an Ghosh. 
75 eX.J. 471. 

S. 11 (2)--^Applicability‘^If confined to sale 

under Regulation. 

There is no doubt that clause (2) of S. 11 was 
intended to apply only to a sale under the regula- 
tion. (Fazl Ali, C. Manohor Lai and Chat- 
ierjUJJ.) PiRTHvi Chand Lal zg Prabhaba'it 
Tl 23 Pat. 31=212 I.C. 504=16 R.P. 299=10 
B.R. 525=1944 P.W.N. 37=A.I.R. 1944 Pat. 
41 (F.B.). 

S. 11, Cl. (2) — Cancellation of intermediate 

tenure-^Reqmremenis, 

In order that the intermediate tenure may 
stand cancelled the requirements of S. 11, Cl. (2) 
of the Putni Regulation are the following— 0) 
The M/nt taluk must be sold (a) under the rules 
of the Regulation, (6) for its own arrears. (2) 
The intermediate tenure must originate with the 
holder of the putni that is sold. (3) The putnidar 
who^ created the intermediate tenure had no 
special authority to grant such tenure from his 
superior landlord. The last few lines of 


BENGAL PATNI REGULN,(VIII OF 1819) 
Uie clause which purport to contain the reason 
for the cancellation of the intermediate teimre 
make it clear that the tenure which is thus liable 
to be cancelled must be the one carved out of the 
interest of the defaulting putnidar and conse- 
quently must necessarily be the one created after 
the that is sold. (Akram and Pal, // ) 
Lutfur Rahman Jogj iban Ghosh. 75 C.L.J. 
471. 

S. 11(2) — Piitni ui/(' — AfiKu! mcni of uar pat h*i 

— Service of notice on Jar fat ni Jar — If nc^'-ssary — 
Manner of service —Riy^ht of annulment — If personal to 
■.atninJat — Tifue within which it has to he exercisej. 

A Jar patni is not automatically ammllcd by tiic 
purchase of the patni by the zainiiulai in execution of a 
I ent-docree. 

It can he annulled by the z.unindar tioing some 
uncquivoc.il act showing his intention to annul it. 
Notice to the darpatnichir is not a condition precedent 
to the annulment. But failure to give notice will give 
I the d irpatnidar an equitable rii^ht to ro-iinbui'-eimiit for 
I sums spent by him subsequent to aiul in ignorance of 
, the annulment. 

I Service of notice of annulment need not he in the 
j mamior provided by C.P.Code. It is enough if the notice 
I is received. 

The right to annul is not merely personal iu tln'^ 
zamindar and can be e.xercLeci either by a vendtn; or 
by a lessee. Tlie right iias to be e.xercis.ed within .a 
j reasonable lime. Oidinmily such a time would tjg 
before the zamindar parts with Ids interest. Where 
! the zamindar h.is t.dom pintvedinus to anruil a dar- 
' patni under S 167 of the B.T. Act. fiut they have been 
j rendered inellective thiough the laziness or dishoiK^sty of 
'some Government Odt'er, it is uitma -nable to hold 
I that the rights of a person with, whom the patni has 
I been settled sivoukl be adversely affeated thereby. In 
I such^a case, it is open to the latter to amud the Jirpafni 
\vithin a reasonable tiim; from a decree <li'( luring the 
I subsistence of the darpatrd. (I/enafr^ot, /,) ASaDI 
Nath v. Ann.-\i>urna Brbi. 49 C.W N. 271 ^ A I 
B. 1946 Oal S06. 

13— Darpulrddar holiin.; possession of j<atn5 
us girbidar--/'' tiaiant of zemindar. 

There is nothing in the juovidrf^ns of the batm 
Regulation which terms a JarpatniJ tr holding po^ws- 
sion of the pJniweio. ^.cirb.dir into a temruf of a 
zetnirMr. S. Ugivt'S \ho. p^irtidar rights against thv 
paimdar, Imt docs mn give the tern nd :r .qjy jichtN 
against tlk.e dirpitnidir, (Jhndrson, /.) Hiryv 
! CHaNB MaHTAH BlKHUTI lilUtsAN DAS. 1 1, R 
i (1941) 2 Cab 249. 

; S. lAc-p-Rcvcrsal of patni sale 


Hemmidarfi 
who may be 


! fight to maintain suit. 

I An ostensible purchaser of a p.itni ,...m m- 
a benamtdar for somebody else is not incompe- 
tent to mam tarn a suit for setting aside the sale 
under S. 14 of the Patni Reguiatirm. (Mukherjm 
Brojicndra Kumar Hu.ouis. I. 

r.C. 138-.-16 R.C. 

284— 4J C.W.N. 94=A.I.R. 1943 Cal. 332. 

— —S 14 rj,i/ of Patni soh—indemnity 

atnnjes 

On reversal of a patni sale under S. 14 of tht 

Keguiation, the auction-purchaser is not entitled 
to claim from the Zemindar the colliction, 

JJ.) B3)oy Cband p. Ofiktal Ti^rs'iirf < f 
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Bengal. I.L.R. (1941) 1 Cal. 90=195 I.C. 

423=14 R.C. 96=45 C.W.N. 90=A,I.R 1941 
Cal. 337. 

14 — Rei ersal of patni sale — Indemnity to 


purchaser — Right to interest on purchase-money 
deposited and on rent paid to Zamindar — 
Purchaser, if hound to apply to Collector for re- 
fund o-t surplus sale proceeds — Or to show that 
collections made by him fall short oj amount of 
rent paid to zemindar. 

On the reversal of a patni sale under S- 14 of 
Regulation VIII of 1(^19, the auction-pnrclir.ser 
is entitled to apply to the Court which set aside 
the sale for a decree against the zamindar for the 
purchase-money deposited by him in the 
collectorate and for the amount of rent paid by 
him to the zimindar between the date from which 
the sale took effect and the date of its reversal to- 
gether with interest at a reasonable rate from the 
date of payment till repayment. The auction- 
purchaser is not bound to apply to the Collector 
for refund of the surplus sale proceeds. The 
zamindar should move the Ciurt for an order 
requiring the Collector to send the monty to that 
Court and the Court should adjust the amount 
sent towards the decree against the zamindar. 
Further, the auctirm purchaser is not bound to 
show that the collections, leSvS the collecting 
charges, made by him fall short of the amount of 
rent v-hich he paid to the zamindar and claim only 
the difference between the two as the amount of 
his loss. For, the legal effect of the decree 
reversing the sale is as if th^ sale had never been 
held and any retention by the zamindar of the 
amount of rent paid to him is its»*l f a loss to the 
auction-purchaser, such retention being ^ of 
anotherhs the auction- purchaser’s money. {Miticr 
and Akram, JJ ) Etjoy Cti and v. OFFrciAL Trus- 
tee of Bengal. I.L.R. (1941) 1 Cal. 90=195 
I.C. 423=14 R.C. 96=45 C.W.N, 90=A.I.R. 
1941 Cal. 337. 

— S. 14 — Reversal of Patni sale — Rent for 

period between date of sale and its reversal — 
Liability of patnidar. 

The legal effect of a decree reversing a patni 
sale is as if the sale had never been held. It is he 
and he only who is liable to pay patni rent to the 
zamindar for the period between the date from 
which the sale took effect and the date of its 
reversal. (Mitter a^id Akram, JJ.) Bijoy Chand 
V. Official Trustee of Bengal. I.L.R (1941) 
1 Cal 90=196 I C. 423=14 R.C., 96=45 C.W. 
N. 90=AJ.R.1941 Cal. 337. 

S. 14*A — Locus standi to apply — Hindu 

reversioner. 

A reversionary heir to the e'^tate of a Hindu is 
competent to^ make an application for setting 
aside! a patni sale under S. 14-A of the Patni 
Regulation as a person holding an interest in the 
patni by virtue of a title acquired prior to the salt- 
although he cannot be regarded as the defaulting 
tenure-holder within the meaning of this section. 
{Mukkerjea and Biswas JJ.) Abdul Awal v. 
Uday Chandra Das. 200 I.C. 480=15 R.C. 49 
=45 C W.N 998=74 C.L.J. 176=A.I.R. 1942 
Cal. 167. 

S 15 (2) — Proclamation issued under — 

Effect of — Tenures created prior to creation of 
affected by patni sale. 


BEN. PUB. DEMANDS RECOV. ACT(1913). 

It is well established that a purchaser at a patni 
sale gets the patni as it existed at the time of its 
creation and that tenures created'prior to the crea- 
tion of that patni are not affected by the sale. The 
proclamation issued under S. 15 (2) of the Patni 
Sale Law declares nothirg more than this and it 
cannot be said that, merely because a proclama- 
tion was issued and steps were taken to give 
effect to the proclamation the owners of 
tenures created before the patni were dispos- 
se.9sed. (EdHeyandSen JJ) Usha Prava De 
u, Hrtday Bashini Sadhu. ILR (1943) 2 Cal 
436=216 I.C. 48=46 Cr. L.J. 138=17 R C 96 
=A.LR. 1944 Cal. 389. 

S. 17 f3) — Suit for balance due after sale 

If mamfainahle. 

The Patni Regulation does not expressly or by 
neccs.-^ary implication forbid the institution of a 
suit for realisation of the balance of any demand 
for recovery of w^hich a sale was held under the 
Regulation. The utmost that can be said is that 
there is no provision in the Regulation itself ex- 
pressly dealing with the situation which arises 
when the ale proceeds fall short of the demand. 
S. 17 (3) of the Regulation obviously has got no 
application to such cases and as no fresh sale of 
the tenure can be held for the realisation of the 
j balance, the only remedy of the zamindar must be 
to eniorce his contractual rights against the 
tenant. As the.se right.s have not been in any way 
affected or taken away by the statute, they must 
be deemed to exist. (Mukkerjea and Ellis, JJ,) 
Usha Prova De v. Sachindka Kumar. A.I.R. 
1945 Cal. 216. 

BENGAL PERMANENT SETTLEMENT 
REGULATION (T OF 1793) Art. 6— Effect of 
—Rights of Zamindar, if affected by Bihar Agri- 
cultural Income-tax Act. 

Regulation I of 1793 contains no assurance or 
undertaking to Ihc zamindar that he would for 
ever thereafter he immune from taxation such as 
that impo'ied by the Bihar Agricultural Income- 
tax Act. The Regulation merely contains an 
assurance that the jama or land revenue payable 
by the zamindar would never be increased. What 
was to he fixed for ever was the annual payment 
which the zamindar had undertaken 1o pay as a 
condition of holding their estates. The Zamin- 
dars were recognised as proprietors and payment 
which was a condition such recognition was 
declared to be for ever fixed. The effect of the 
Regulation is that re-as.sessment and re-settle- 
ment of the lands should he for ever barred 
and the Government would no longer be 
entitled to increase the jnma by reason of an 
! increase in the zamindar’s income. The Bihar 
I AgriculturalTncome Tax Act does not in any 
I way purport to affect, vary or repeal any provi- 
sion in the Regulation (Harries. C,J., Fasl AH 
\ and Manohar Lall, JJ) Thalak Prasad Singh 
i V. Provtncf. of Bihar. 20 Pat, 573=194 LC. 663 
: =14 R P. 17=7 B R 818=1941 1.T.R. 386=4 F. 

1 LJ (H C.) 178=1941 P.W.N. 689 (S B)=22 
j Pat. L.T. 863=A.I.R. 1941 Pat 306 (S.B.). 

(BENGAL PUBLIC DEMANDS RE- 
! CO VERY ACT (III OF 1913), Ss. 3 (6), 5 
znd 6— ’Amount payable by patnidar directly to 
Collector on account of landlord’s revenue 4f 
r e venue cr teni^Consiruciion of patni patia* 
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A patni patta expressly stated the total patni 
jama and provided that out of it the patnidar 
should pay a certain sum direct to the Collector 
on behalf of the landlord on account of^ revenue 
and pay the balance to the landlord direct. It 
was further provided that in case of default on 
the part of the patnidar to pay the Government 
revenue as stipulated and consequent sale of the 
estate for arrears, the patnidar would be liable in 
damapes to the landlord. As resjards the net 
patni rent payable directly to the landlord, pro- 
vision was made for its payment in instalments 
and for the payment of interest on arrears in , 
default of payment by the due date. 

Fleldi that on a true construction of the patni i 
patta, the amount which the patnidar bound him- j 
self to pay direct to the Collector on behalf of! 
the landlord on account of revcmie was revenue j 
and not rent that the arrear of that amount was j 
not, therefore a public demond althonph the j 
estate was managed by the Court of Wards on 
behalf of the landlord, and that consequently no 
certificate could be filed under S. 6 of the Public 
Demands Recovery Act in respect thereof. (Bis- 
was, /.) Ram Kristina Bh attach akyya rr 
Badri Narayan. 210 I.C. 154=16 R.C. 405=47 
C.W.N. 640=A.I.R. 1043 Cil. 531. 

Ss. 4 and 6 - Certificate against dead man - 

Effect of — Substitution of heirs— Permisubdiiy. 

A certificate against a dead man is a mere nul- 
lity. As the Act makes no provision few the 
substitution or addition of his heir'? as certiheate 
debtors, the only course open to the certificate i 
officer was to make a new rcrtificate before the 
new rule which was published in the Calcutta 
Gazette on 2lst May, 193'\ came into force. 
(Henderson, J.) Nalini Kanta Roy z/. Surk^u 
Chandra CHAKRAVp.iiTY I.L.R. (1941*) 1 Cal 63 
=45 C.W.N. 6^2=197 I C. 166=14 R.C. 325= 
73 C.L.J. 4:5=A.I.R, 1941 Cal. 329. 

‘■ " ■' —"— > 8 . 4 — CeriiHcatf in respect of arrears of income- 
tax — Name of r.ertificate-holier ptven as ^^Secretary of 
State on behalf of Income tax Officer*'' — Period for 
which demand is due not mentioned — ’Validity of 
certificate. 

No objection can be taken to the validity of a 
certificate issued in respect of arrears of income-tax 
on the ground that in col. 2 of the certificate the nan)e 
of the certificate-holder is entered as ‘‘Secretary of State 
on behalf of Income-tax officer, Howrah”. The addi- 
tion of the words “on behalf of Income-tax officer. 
Howrah" does not in any way alter or qualify the name 
of the certificate-holder which is given as the Secretary 
of State. Nor can an objection be taken to its validity 
on the ground that no period for which the demand 
is due is mentioned in Col. 4. Income-tax is calculated 
and assessed by reference to the income of the assessee 
for a given year, but it is due when demand is made 
under Ss. 29 and 45 of the Income tax Act It then 
becomes a debt due to the Crown, but not for any 
particular period. (Sir John Beaumont,^ DODRGa 
PRASAD V. Secretary of State- 49 0 W.N. 334 
«1945 I.T.R. 285 = 80 O.Ti.J 13=26 P.B.T. 149 = 
219 1,0.417 = 11 B.U. 456 = AXR. 1945 P.C. 62 
(P.C.). 

... *--Ss. 4 and. 6 — Certidcate forwarded to Collector 

under S, 46 (2) of Income-tax Act — Certificate by 
certificate officer in respect thereof— If issued under 

S. 4 ffr 6, 


A ceititicatu spudiying the amuant oi of 

income-tax {)ayah!e by an whiv forwauied to 

the Collector under S. 46 (2) of the Inconio-tax Act, 
has the effect of making the claim against the as‘-=es.see 
j a public demand payable to the CoI!ecti)r. Accordingly 
I a certificate is.sued by the certificate ofFn'Cr in respect 
! thereof is under S. 4 atul not umltT S. o of the l uhlic 
j Demands Recovery Act. (Sir John Beaumont.') 

' DOOROA I’R.ASaD rn SECKE'JWRY OV STA'I'E. 49 C.W. 
IN. 334 = 1945 IT R. 285 -80 C.L.J. 13 --26 P.L.T. 

I U9 = 219 I.C. 417=11B.E. 45G - A.I.R. 10-15 P.C. 
G2 (P.C.). 

Ss. 4 and 5— Certificates signed without 

filHng in blanks--! f legal — Stile on basis of such 
ccrlificate— Validity . SunuiR Chanuka Chm<r.-\- 
v\'<Tur tf. StnuT ANSuu Rttmar, 1036 . 

’40 Vol. I Col. 3244.]. 191 I.C 26G:...13 R.C. 223. 

Ss. 4 and 6 — Filing of caiUloatc — Proof. 

Where a ceaificiite is stated ou the f.ice of it to htive 
been filed in tire ofUiie of the oertifiv' itf* oltii-cr, tiiv 
particulars of it arc register('d iindt r Kuh* 7‘^ aiui it is 
produced by that office, it is sulln ient iy prove-, i that 
I the certificate officer caused the la.Ttificate to lu. tiled in 
' his office, and it is nr^t necessary to h.ive reeom.sc to the 
I ()resamption arising undei S. 114, Illustration (c) of tlie 
1 Evidence Act. (Sir John Beaumont f) I)oOU(P\ I’K\S\l) 
i 7 C Skgrktarv of St.ate. 49 C W.W, 334 1945 

II.TR. 285= 80 C.LJ. 13-26 PLT. 140 219 
*1.0. 417 = 11 BE. 4r)G---AI.B. 1!)45 PC. 62(PC.). 

Ss. 5 and 6 ■ Jnri.sclicfion of certificate 

offierM* — Properly situate ont'dde his district, 
Sl-('Kl-TAItV OF .StA'I K V. S\ 0 -n SaIU K Iv! '/A, f.fce 

0 n. 1036-40 Vol. I O.I d 70 | 193 I.C. 807=13 

R.C.453 -A.I.R. 1941 Cal. 367. 

Ss. 7 and S2S cofc — Certihtaia ai/ainst 

j dead man — No order of substitution and no notice 
I sent to heirs^Iilfi'ct — Heirs — If hound, 

I S. 52 of the Bengal Ibihl c f leni.ands Ivccovery 
I Act appHe.s only where ti certificate debtor dies 
I after the issue of the certificatr' aiid lu'forc it is 
I fully .satisfied, ll docs not apply to a case where 
* the original certificate itsel f is i^.sued against a 
! dead man. The entire proceedings based upon 
i the certificate so issued against a d( e.d person are 
; wholly inoperative to affeef the heirs of thedece- 
! ased, when no order for snbstitnri' n (»f the fjeirs 
' was ever pas'^ed in the proreedinijs and no fresh 
. notice sent as is prcividcd under S. 7 of the Act, 

: Where the thditor dies after Ibt^ proeerdiiigs are 
' properly started against liiin, but no notice is 
, served on tlic heirs or steps taketi mult r S, 50 to 
appoint a guardian for a minor heir, the heir.s 
' cannot be said to be oti record and tig* prort ed* 

' ings and sale will not himl the heirs in d their 
^ shares will jiot be affected bv the sa’e. ( Mamdwr 
Lall,J.) Kisar Mahomkd Khan v- T.AvoufR 
i Ahmfd. 194 I.C. 479=13 R.P. 729-: 7 B B;'782 
: =23 Pat.L.T. 195 = A,IR. 1941 Pat 529. 

—S. 7 — Scope — Proceedings for arrears— 

: Separate accounts opened in respect of some co- 
sharers after period of arrears and payment of 
. quota by ihetn—Proceedmts against nil — ! f bad. 

, Where certificate procccedings have been start- 

1 ed to realise dues from all the eo-sfntrers of an 
■ estate or village, the fact that separate accounts 
; have been opened with regard to some of the co- 

; sharers after the period for which the arrears are 
i due^ would not make the proceedings without 
lunsdiction though they may have paid their own 
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quota. Such payment does not do away with the 
liability of the entire estate to pay the arrears due 
from the whole estate. (Manohar Lai, J.) Nisar 
Mahomed Kuan v. TANyuiK Ahmad. 194 I.C. 
479 = 13 RP. 729=7 B.R. 782=23 Pat.L.T. 195 
=:AJ.R. 1941 Pat. 529. 

S. S — Order proliibiting tenants from pay- 
ing rent and for sale of property outside District 
— jurisdiction of cetificatc officer. Si-:cketary of 
State Syed Sadek Reza. [see Q.D. 1936 — MO 
Voi I, Col. 379.] 193 I.C. 807=13 R.C. 453= 

A.I.R. 1941 Cal. 167. 

S. IS-Certificate^ Officer accepting bid 

ohlained by peon — Sale, if valid. 

There is nothing in S. IS of the Public Dem- 
and Recovery Act to suggest that the cerlficaie 
officer must himself do everything is connection 
With the sale and not have the work carried out 
by his Nazir or other officcis. The mere fact 
that the certificate officer directed a peon to go to 
the Mofussil and obtain bids and accepted a bid 
so obtained , does not affect the validity of the 
sale. {Henderson, J.) Nagendra Nath Roy v. 
Dinendra Nath Roy. 45 C.W.N. 193. 

— S. Certificate sale for arrears of rent — 

Representation of tenancy by some of tenants — 
Applicability of principle— B . T. Act, S. 

Although S. 146-A of the Bengal Tenancy Act 
may not in terms apply to a certificate sale for 
arrear.s of rent, the principle of representation of 
the tenancy by some of the tenants embodied 
therein will. The certificate procedure is no doubt 
a summary mode for recovery of arrears of 
rent, but S. 20 (3) of the Public Demands Reco- 
very Act makes it clear that the certificate holder 
may yet bring the tenure or holding to sale. He 
can of course, do so by joining as certificate-deb- 
tors all the persons interested in the tenancy but 
even where he has not done so, he can succeed 
by showing that the persons against whom the ! 
proceedings are taken also represent the interest 
of those who have been left out, in other words, 
that the persons named in the certificate as debtors 
do in fact represent the tenancy in its entirety. 
Whether one or some of the co-sharer tenants 
can be regarded as a representative of the whole 
body of co-tenants is essentially a question of 
fact which has got to be determined on evidence 
like any other fact, and where as here it has to be 
decided dc hors the provisions of S. 146 A of the 
Bengal Tenancy Act, the tests laid down therein 
may only serve as a guide so far as they go. It 
cannot be said that consistently with the provi- 
sions of this section, there may not still be other 
conditions in which the presence of even one or 
some of the tenants as defendants will be as 
effective as that of all. (Biswas, /.) Nurjan Bibi 
V. Sayemali Mulla. 45 C.W.N. 460. 

S. 20— Representation of tenancy— Bengal 

Tenancy Act, S. 146- A. 

S. 146 A of the Bengal Tenancy Act does not 
codify the general law regarding representation 
an- 1 does not apply to certificate sales. The ques- 
tiun whether the defendants represented the 
entire interests of the tenants for the purposes 
of the Public Demands Recovery Act must 
be decided under the general law without 
rief^r^nce tp that sectipn. It dpgs not follow frgm 
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the fact that the defendants are the only persons 
whose names appear in the rent^ roll that they 
represent the entire tenancy right. Again the 
mere fact that one of ihe defendants alone paid 
the rent would not make him the representative 
of all the tenants for all purposes. (Sen, i.) 
Pazalar Rahim v. Khorsed Alam. I .L.R. (1941) 
1 CaL 339=45 C.WN. 277=199 I.C. 403=14 
R.C. 542=:Ai.R. 1941 Cal. 333. 

S. 20-—Sale of property for amount of certi- 
ficate and also for subsequent arrears — Legality of 
sale. 

Under the Public Demands Recovery Act, pro- 
perty can be sold only for the sum due under the 
certificate. A sale of the property not only for 
the amount of the certificate but also for the 
arrears of subsequent years for which no 
certificate had been issued is illegal. (Sen, 
Pazalar Rahim v. Khorsed Alam. I.L.Ki 
(1941) 1 Cal. 339=45 C.W N. 277=199 I.C. 403 
~14R.C. 542=.A.I.R. 1941 Cal. 333. 


S. 20 (2)— Applicability— Certificate sale 

at instance of Receiver appointed by Collector — 
Estate attached by Collector under S. 99 of Cess 
Act. 

To bring a case within the purview of S. 20 (3) 
of the Public Demands Recovery Act, it is neces- 
sary that the certificate in execution of which 
the sale took place must be obtained by the land- 
lord 0'.^.) either by the sole landlord or by the 
entire body of landlords. Where an estate was 
attached under S. 99 of the Cess Act by the Col- 
lector who appointed a Receiver and a holding 
was put up for sale for arrears of rent on a certi- 
ficate issued on the requisition of the Receiver. 

Held: that the provisions of S. 20 (3) of the 
Public Demands Recovery Act were not attracted 
to the case as neither the Collector nor the Recei- 
ver appointed by him could be said to be the land 
lord with regard to the holding which was sold, 
and that consequently the purchaser had no right 
to annul the incumbrances. (Mukherjea and 
Akram, JJ.) Fayezuddin Ahmad &. Natabar 
Chandra Saha. 218 I.C 136=18 R,C. 1=48 C. 
W.N. 685=A.I.R. 1944 Cal. 445. 

S. 20 (Z)— Title of purchaser— Interest of 

tenant who is neither certificate debtor nor repre- 


sented by him— If passes. 

S. 20 (3) of the Public Demands Recovery Act 
pre-supposes that there has been a sale of the 
intire interest of all the tenants of the tenure or 
lolding. it does not and cannot mean that the 
interest of a tenant of the holding or tenure who 
is neither a certificate debtor nor represented by 
a certificate debtor can be sold in execution of a 
certificate. (Sen, J.) Fazalar Rahim v, Khor- 
sed Alam. I. L.R. (1941) 1 Cal. 339=199 1C. 
i!no~iA p n eAo—A*; n W N ^7V»A.T.R. 1941 


CaL 333. 


S. 29— Scope-Suit to declare that sale did 

not affect interests of plaintiff— Bar of. 

S. 29 of the Bengal Public Demands Recovery 
Act applies only to the case of a proper certifi- 
cate, the section assumes that the certificate was 
a proper certificate. But when there was no 
proper certificate at all, having been issued 
against a dead man, the heirs to whom no notice 
was sent and who were not at all on the record 
arg aQt deb^rrfid ifQm bringing g Wt tQ havg 
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it declared that the sale did not allect their 
interest.s in the property. (Manohar Lall) /.) 
NiSMi Mahomed Khak d. Tanquir Ahmad. 194 
I.C. 479=23 Pat. L.T. 195=13 R.P. 729=7 B.R. 
782=AJ.R 1941 Pat. 529. 

S. 34 — Point taken in petition under S. 9 

but not pressed — If can be raised before Civil 
Court. 

S. 34 of the Puolic Demands Recovery Aci 
does not debar the plaintiff from raising before 
the Civil Court a point mentioned in his petition 
under S. 9 of the Act but not pre.-sed by him. 
{Biswas, /.) Ram Krishna Phattacharyya u. 
Badri Narayan. 47 C.W.N. 640=210 I.C. 154 
=15 R.C, 405=AJ.R. 1943 Cal 531. 

S. 36 — Parties to suit — Secretary of State 

— If necessary party. 

The Secretary of State, if he is the certificate- 
holder, is a necessary party to a suit under S. 36 
of the Public Demands kecovtry Act for settim: 
aside a sale. {Nasim Ah and Blank, /./,) 
Batkuntha Chandra Das 2/. Suresh Chandra 
Dutta. 46 C.W.N. 975. 

— S. 36 — Parties to suit — Secretary of Stale 

— If necessary party — Liniiiation for suit — Exclu' 
sion of period of notice — C. P. Code, S. 80. 

Where the Secretary of State is a certificate- 
holder he (now the Province of BengaO is a 
necessary party to a suit brought under S. 36_of 
the Public Demands Recovery .Act to set u.side 
certificate sale. It follows, therefore, that llic 
period of the notice served on the Secretary oi 
State under S. 80, C. P. Code, namely two 
mouilis, can be excluded in computing the period 
of limitation for the suit. {Miner and Kliundkar, 
JJ.) Gaibanda Loan Office v. Saiyadunnkssa 
Khatun. 46 C.W.N. 967=I.L.R. (1943) 1 Cal. 
22=205 I.C. 523=15 R.C. 639=76 C.L.J. 17 = 
A.I.R.1942 Cal. 114. 


BENG. PUB. GAMBLING ACT (II OF is67). 

itself are deft ctive by reason of the fact that a minor 
whose interer.is have been affected has not ])uen pro- 
pel iy repieseiited by a guauhan, it is open to the minor 
to challenge the validity nt the rortiticate in so far as it 
affeets him. A suit biought toi .'uch a pin [ujso is not 
haned by S. 37 of the Act. ( ava' />h.r:a<2,r, 
//.) manindka Kumar Dk oatish Lhanlra 
DE.' 49 C.W.N. 437, 

S. 37 — Scope — Suit to set aside Sale on 

ground other than fraud— inrisdictitn of Civil 
Court— Sate lield oii date dilTcKuit from that 
mentioned in sale pi oclaination-ySuit to set aside 
Maintainability. Ti ke ndraj ri (lunsK-re Mkitun- 
joy Mondal ( f.tDAv Moni'AI..) f.vcc vjdh I936-“‘40 
Vol. r, Col. 323.S.] 13 R.C. 272=191 I.C. 571. 

S. 46 — Applicability — Question bctzi^een auC" 

iion purchaser and representatives oj certificate 
debtor. 

S. 46of the Bengal Public Demands Recovery 
Act is no bar to a suit in wliiMi the (lue.s- 
tiun is between the auction-purchaser and th.e 
representatives of the certificate debtor. 
{Manohar Lall, J.) Nisar Mahomed Khan 
Tanquir Ahmad. 194 I.C. 479=23 Pat. L.T. 
195=13 R.P. 729=7. B.R. 782=A.I.R. 1941 
Pat. 529. 

Sch. I, Cl. ((S) — '‘Any arrear of -If 

limited to rent of tenancies governed by ICT . Act. 

.Sch. I, Ch (8) oi tlie Public lAonands Recovery 
Act, aiithori;;es the isMie of a certificate lc;tr the 
recovery of any arrear of rtTil in the ca.se of 
property under the managtnienl of the C<uirt oC 
Wards. Tiie term ‘‘rent" nni.st not D‘ limited to 
the rent of tenancies governetl liy the 1‘engal 
Tenancy Act, {Henderson, I) Palihiand v. 
Bxjoy f hand IMautar. 73 C.L J. 450- 45 C.W. 
N. 1004=197 I.C. 252=14 R.C. 327 = A.I,R, 
1941 Cai. 661. 


-S. 36 Proviso— under — Limitation. 

A suit instituted more than one year from the 
date of the delivery of posses.sion of the pro- 
perty to the purchaser is barred under the pro- 
viso to S. 36 of the Public Demands Recovery 
Act, unless fraud is established under S. 18 of the 
Limitation Act. {Edgley, J.) Kshemada Kinicar 
Roy V. Shyama Sundari Bewa. 76 C L.J. 323. 

-S. 37 — Adjustment of certificate debt-' 

Question relating to— Jurisdiction of Civil Court. 
Secrrstaryof State v. Syed Sadek Reza. [see 

Q. D. 1936-MO Vol. I Col 381] 193 I.C. 807=13 

R, C. 453=A.I.R. 1941 Cal. 167. 

Ss. 37 and 35 — Question if certificate was 

“duly filed” — Jurisdiction of Civil Court. 
Secretary of State v, Syed Sabek Re2A. [see 

Q, D. 1936-MO Vol. I Col. 381,] 193 I.C. 807=13 

R. C, 453=AJ .R. 1941 Cal 167, 

* — "Ss. 37 and 41 — Minor certificate'-dcbtor not 

represented by guardian in certificate proceedings — Siat 
by Mm challenging validity of ceriificaie — If barred. 

When a certificate officer is satisfied that the 
certificate- debtor is a minor, 8. 41 of the Public 
Demands Recovery Act requires that a guardian should 
be appointed, and it makes it incumbent upon the certi- 
ficate officer to see that the minor is thereafter repre- 
sented by that guardian. Where the proceedings which 
led up to the making of a certificate and the certificate 


BENGAL PUBLIC GAMBLING ACT {11 
OF 1867), S. Z— 'Conviction under— i*roof 
required. 

A convictior. under S. 3 of the Bengal Act (II 
of 1867) cannot he sustained in the alisence of a 
finding that the premises in que'-tioii were lining 
used as a comu'iou giuuiiig huuse within the 
meaning of the definition in S, P In nrder to 
e.stablish this point, the prosecution would have 
to prove that the instruments of gaming found in 
the place were kepi or used fur the nrufit of the 
lessee of the premises. {Henderson,].) Amtuiv. 
EmferoR. 202 I.C. 677=43 Cr. L.J. 887=15. 
R. C. 392=A.I.R. 1943 Cal 121. 


. Ss. 5 and 6— Hxpres.sion"-*’'Common gam- 

ing house" not u.sed in search warrant— pro.secu- 
tion, if entitled to benefit of S* 6. Empfhoh v* 
Gobinda Chandra Das. [.w Q.D. 1936— ‘*4u Vol 
I, Col 3235.] 13 R.C. 304=192 I.C. 182=42 
CrX J. 253. 


— S. 5— Search warrant executed by different 
ofticer— Legality of search. Emperor v. Gommh 
Chandra Dab [seeQ.D. 1936-MO Vol L Col. 
Z2ZS.] 13 R.C. 304=192 I.C. 182=42 Cr. L J. 


— Ss. 5 and 6 — stating that house is 
used for gambling — Recovery of insirumenis of 
gaming — PresumptimM if arises* 
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BENGAL RATIONING ORDER, Os, 6 7&9. 

A waiTaiit issued under S. 5 of the Bengal 
Public Gambling Act must indicate that the 
Magistrate has reason to believe that the house 
which he directs to be searched is used as a com- 
mon gaming-house, or, in other words, as a house 
which is used by its owner or occupier for the 
purpose of making profit out of gambling tran- 
sactions which take place therein. A warrant 
which merely stales that the Magistrate has rea- 
son to believe that the house is used for certain 
gambling is not legal, and if the house is 
searched under such a warrant, the presumption 
which is raised under S. 6 of the Act cannot arise 
from the instruments of gaming found therein. 
Jn such a case, it must be proved by independent 
evidence that the owner or occupier of the house 
derived a profit from the use of these instru- 
ments of gaming. (Edgley. J ) Jitendra Bhubak 
Das V. Emperor. I.LR. (1941) 1 Cal 58=195 
I.C, 7=14 R C. 39=42 Cr. LJ. 643z=:45 C.W.N 
24=A.I.R.1941 Cal. 413. 

S. ^—Instruments of gaming— Evidentiary 

value. 

S. 6 of the Bengal Public gambling Act merely 
provides that the finding of the instruments of 
the gaming shall be evidence that the premises 
used is a common gaming house. It is for the 
Magistrate to say whether he is prepared to 
come to such a finding 05 not. {H endersom /.) 
Abdul v. Emperor. 202 I.C. 677=43 Cr. L.J. 
887=15 R.C. 392=A.I.R. 1943 Cal. 121. 

S. 6—Race~books found in house — Eviden- 
tiary value. 

Under S. 6 of the Public Gambling Act, the 
fact that certain race-books and betting slips 
were found in the house might be treated as 
evidence. But this section would not make the 
evidence on this point conclusive. Edgely, .7.) 
Bendy Krishna Roy Emperor. 192 I.C. 736 
=13 R.C. 344=42 Cr.L.J. 319=A.I.R. 1941 
Cal. 32. 

S. 6— When can he invoked. 

Before S. 6 of the Bengal Public Gambling Act 
can be invoked in aid of the prosecution, it must 
be established that before the search the Police 
Officer had reason to believe that the premises in 
question were used as a common gaming house. 
Evidence to the effect that he had reason to 
believe that gambling was going on there is not 
sufficient. {Henderson, J.) Abdul v. Emperor. 
202 I.C. 677=43 Cr. L.J. 887=15 R.C. 392=A. 
I.R. 1943 Cal. 121. 

BENGAL BATIONINa OEDER, 01s 6, 7 and 9- 

Scope — If subject to R. 4 of Def. of India Rules. 
Calcutta Municipal Act, Ss. 424 and 488, 49 c. 
W.N. 704. 

BENGAL RENT ACT (X 9 F 1859), S. 6 - 
Part of land held hy cultivation and part for 
residential purposes — Raiyai, if can acquire occu' 
pancy rights. 

Under S. 6 of the Rent Act, a raiyat holding, 
by cultivation at least a portion of the land com- 
prised in the tenancy for a period of 12 years can 
acquire occupancy rights therein. The tenancy 
being one, the landlord cannot split it up and say 
that because a portion of the tenancy land is 
hfing used for another purpose# the tenancy 


BEN.REV. COMMRS, REGULN, (1829) 

ceases to be governed by the Act. (Akram and 
Pal,JJ.) Rajkumari Batshnabi z/. Mirja Sam- 
SUBWN. 200 I.C. 314=14 R.C. 702=75 C.L.J. 29 
=46 C.W.N. 277=A.I.R. 1942 Cal. 330. 

-S. 23 (5) — Suit to eject raiyat on termina- 
tion of lease— Jurisdiction of Civil Court. 

A suit to eject a raiyat on the termination of 
his lease is not within the terms of S. 23 (5) of 
the Bengal Rent Act, and the Civil Court has 
jurisdiction to try such a suit. (^Henderson, /.) 
Rana Parakeam Jung Bahadur v. Prasadi Ram 
Suaha. IX.R (1944) 1 Cal.434==2l8 I. C. 186 
=18 R.C. 9=A.I.R. 1945 Cal. 23, 

Ss. 160 and 151 — Order of Deputy Collec- 
tor in execution proceedings — Appeal and second 
appeal. 

in S. 160 of the Rent Act, the word “suit” does 
not include execution proceedings. No appeal 
or second appeal lies from an order passed by a 
Deputy Collector in those proceedings, {Hender- 
son, J.) Sakkal Sardar V. Iswar Das iBiHANi. 
I.L.R. (1941)2 Cal. 366=4 F.L.J. (H C. 405= 
199 I.C. 740=14 R.C. 629=AI.R. 1942 Cal. 
230. 

BENGAL RENT RECOVERY UNDER- 
TENURES ACT (VIII OF 1865), S. 16— 
^'Incumbrance which may have accrued thereon hy, 
any act of any holder^ etc'* — Meaning of — Under’’ 
raiyat with occtipancy right — If affected by sale 
for arrears of rent under C ho ta Nagpur Tenancy 
Act, 

Although an under-raiyati interest is an incum- 
brance accrued on the holding by an act of the 
raiyat, the occupancy right which is acquired by 
the uncler-raiyat by custom is not a creation of 
the raiyat. It is a creation of custom, and there- 
fore of law, custom having the force of law. 
Hence the interest of an under-raiyat who 
acquires occupancy right by custom cannot 
be said to be an ^'incumbrance which may have 
accrued thereon by any act of any holder of the 
said under-tenure” within the meaning of S. 16 
of the Bengal Rent Recovery (Under-Tenures) 
Act of 18'65. The section docs not therefore 
entitle the purchaser of an under-tenure to 
eject an occupancy raiyat in actual possession of 
the land in a holding which is sold for arrears 
of rent under S. 208 of Chota Nagpur Tenancy 
Act. Nor does the section entitle the purchaser 
of a raiyati holding to eject an under-raiyat 
having occupancy right in the land. {Fasl Ah and 
Chatter] i, JJ.) Ghashi Sahu v. Shib Sahu. 20 
Pat. 870=199 I.C. 684=8 B.R. 603=1943 P.W. 
N. 39=14 R.P. 605=23 Pat.L.T. 540=AXR. 
1942 Pat. 140. 

BENGAL REVENUE COMMISSIONERS 
REGULATION (I OF IS29)- Revision^ 
Powers of Bihar and Orissa Board of Revenue 
—Questions of fact— Inter f erence— Grounds. 

The Bihar and Orissa Board of Revenue has 
general powers of supervision and control and it- 
can set aside an order declared law to be final 
if such orders had been made without jurisdic- 
tion. As a supervising Court the Board may 
interfere for the purpose of preventing gross 
abuse or gross injustice. Although the Board 
does not, as a matter of practice, often interfere 
on questions of fact, it cannot be sgid that it c^n 
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BENGAL REVENUE FREE-LANDS ETC. , 

in no circuiiistances inLert'ere on questions of ! 
fact, (isliddlclon.) Ram Ki^shwar Singh -z'. i 
Dhoki Singh. (1941) P.W.N.311-7 B.R. 634. I 
BENGAL REVENUE FREE LANDS | 
(NON-BADSHAHi GRANTS) EEGULA- : 
TION (XiX OF 1793), Ss. 7 and 8— Assess- 
ment of rent— Suit for— Damages for period 
prior to suit— If can be recovered. Jugal 
CHAKAN Di'.BENURAKATH. [sCB Q.U. 1936-'40 
Vol. I Col. 3235. J 192I.C.518=:13R.C.316. 

Ss. 7 and 8— HaH of produce— Material 

time for assessing value. Jugal Charan v. 
Dlbendramath. [see Q.U. 1936 — ’40 Vol. 1, Col. 
3235]. 192 X.C. 518-13 R.C. 316. 

-S. 9 — Applicability — Lands held in asser- 
tion of lakuiraj rights but no grant before_ or 
after 1790 proved — Assessment of rent — Civil 
suit— Maintainability. Jugal Charan - y. Deben- 
DRANATH. Q.D. 1936— ’40 Vol. I , Coi. 3236 j 

192 1.0.518=13 R.C. 316. 

S. 9— Land held under invalid lakhiraj 

grant — Assessment of revenue — Civil suit — 
Maintainability — Bengal Regulation 11 of 18 9, 
S. 30 -Bengal Act VH of 1862. Jugal Charan 
V, Debendrnath. [see Q.id. 1936— ‘40 Vol. 1 
Col. 3216. 192 I .C. 518=13 R C. 316. 

S. 10— No entry in Pergunah register 

relating to lakhiraj— Non-registration of grant 
—Presumption. Province of Bengal v, Mritun- i 
JOY Roy. [see Q.D. 1936-’40 Vol. I, Col. 385.] ’ 
191 I.C. 499 = 13 R.C. 246. 

BENGAL SAIR REGULATION (XXVII I 
OF 1793) — Applicability — liats and bazaars 
coming into existence subsequent io date of Ritgu- ! 
laUon. ! 

Bengal Sair Regulation of 1793 applies only 
to hats and bazaars existing at the date of that 
Regulation and not to those which came into 
existence afterwards. (Harries, CJ, and Fazl 
AU,J,) Masood Ai'Mad z/. Bikan Mahuri. 190 
I.C. 569=13 R.P. 208=7 B.R.. 85=21 Pat. L.T. 
808=1940 P.W.N. 798=A.I.R. 1941 Pat. 6. 
BENGAL SANITARY DRAINAGE ACT 
(Vm OF 1895), S. ZZ—-Propriclor under com 1 
promise with Government paying as drainage cess ! 
less sum than fixed by Collector — Rate fixed by ! 
Collector not altered— Amount recoverable irom\ 
tenants. 1 

Under S. 23 of the Bengal Sanitary Drainage ] 
Act the proprietor of an estate is entitled to | 
recover from the subordinate tenants half the : 
amount payable by him as drainage cess on the 
basis of the rate determined by the Collector 
under S. 21, although after such determination 
by the Collector there was a compromise between 
the Government and the proprietor and the 
Government accepted a less sum in full satisfac- 
tion of its claim, when there was no alteration of 
the rate determined by the Collector and the 
tenants who were not parties to the compromise 
were expressly excluded from it. (Mukherfen 
and Blank, JJ.) Khagendra Nath Banerjea v. 
Rani Harshamukhi Dassi. 46 C,W.N. 657= 
75 C.L.J. 381=205 I.C. 391=15 R.C. 614= A.I. 
R. 1943 Cal. 49. 

BENGAL STATE PRISONERS REGULA- 
TION (III OF Arrest under vjarrani — 

If by, civil or criminal process. 


BENGAL tenancy ACT, (VIII OF 1885). 

An arrest under a warrant of commitment 
and Bengal State Prisoners Regulation (III of 
1818) IS arrest by a lawful process akm to crimi- 
nal process. (Derbyshire C. J., M it ter and 
K/iiindkar, JJ.) NiAiiARi'NiiU Mutta Maeumu\r, 
Lire. I.L.R. (1944) 1 Cal, 489 iSB.)=47 C. 
WM. 854 (S.B.)=AI.R. 1945 Cal 107. 

3 ^ 7.^ — // co>ifhci ivitk S. 2 of ihr Goot’rn- 

1 ment. of India Aci— Effect of introduction of the 
iiintndtnent of S . 7-A. 

i Since 8.7- A, Bengal State I’lisuneis Regulation, was 
! brought into exifttence in the discharge of the functions 
I of the Clown in its lelalions with Indian States, it does 
j not come into coi.fiict with S. 2 of the ( -onslitution Act, 
Tile ertectol the intioduction of the ainendnient of S. 

; 7“A in the Bengal Regulation 111 i)f IhhS would hence 
: be that its valulity is not open to diallenge. (iJarries, 

'■ ( Abdur R'thfnan and Muniry J f ) SE'I H v, 
i Emperor. 47 F.LE. 266 - A. I. R. 1945 Lah. 

I 274 (P.B.). 

i S. 7-A (1) (4) — Conipetency of Governor. 

I General in Council to put ex-i tiler of Indian State under 
! restraint. GoVERNM FNT OE INDIA ACT, SS. 3l3 

I 2 AND 3. A.I.R. 1945 Lah. 274 (P B.). 

' B ENQAL SURVEY ACT (V OF 1875), S. 45- 

I Discretion of LoUector— inter jercnce 5v board. 
The Board of Revenue will decline to interfere 
with the discretion of the Collector under S. 45 of 
the Bengal Survey Acf where lie declines to take 
any action under that section <»n an application 
for demarcation of boundaries on the ground 
that, a dispute regarding poNses^on is likely to 
arise. (Middleton) [’(AM \\as Bijoy PtfASAD 
hiNGH V. Ram Prasad Rai. 10 B,R. 45. 

BENGAL tenancy ACT, (VIII OF 1885), 
S'i.Z Occupancy holding purchased be- 

fore l92d)-^Furchase recognised bytAie oj co-sharer 
landlurds—Eurchascr, ij tenant— ihs rtght to pre- 
emption, 

A purcliaser uf an occupancy hulditig before the 
amending Act of 1928 was passed whose piuchase 
was recognised by one oiMlie co-shaier landlords 
is a tenant within the dermition in S. 3 of the B.T 
Act. lie has, thcrcfoie, a right o! pre-emption 
under S. 26 F of that Act. (! ! enderson, J.) Altab 
Ali z;. Abdul .\lAjii). 45 C.W.N. 1068=198 I.C. 
105 = 14 R.C. 435=75 C.L.J. 104=A.I.R. 1941 
Cal. 716. 

S, $ (6) and Sch. HI, Art, 2— ‘Purchaser of 

Zamindary together with arrears of rents due 
t from subordinate tenure-holders — IPhether can 
sue for such arrears as landlord, 

A purchaser of a Zamindary togetlier with all 
arrears of rents payable by suburdiniite tenure- 
holders, is entitled to sue for such arrears as a 
landlord and obtain a rent decree, aUliough he 
was not the actual landlord during the period of 
accrual of the rents. He can, therefore, avail him- 
self of the special period of limitation allowed by 
the B, T. Act to a landlord suing for arrears of 
rent. (Rau and Bisioas, J J .) HamapatiChaiTO- 
PADHYAz?. Akabinda Kumar Pal, I.L.R. (1943) 
1 Cal. 438=207 I.C. 44=16 R.C. 16*^47 C.W.N, 
366=A.LR. 1943 Cal 217. 

S. 3 (17) Retrospective effect. 

The proviso to S. 3. (17) of the B.T. Act has no 
rgtrpspectivs effgetf (Hendmofkf*) SmnmmA^ 
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Chandra Singha v. Jadav Marak. 199 I. C. 745 
=14 R.C. 627=A.I.R. 1941 Cal. 717. 

-S. 3 (17) proviso {i)~-Ap plication by lond’^ 


lord under S.2()-F — I'VJiether document exe- 

cuted by himA 

All application fur pre-emption under S. 26-F 
of the ii.T. Act verified and signed by the land- 
lord is a document executed by him v/ithin the 
meaning ot S. 3 (17) proviso (i) of the B.T. Act. 
The words “any document executed by him” in 
the proviso do not mean “any document executed 
by him in favour of anotiier.'’ (Pal, /.) Basaraddi 
V, Kroshali. I.L.R. (1943) 2 Cal. 343=211 I.C. 
355=47 C.W.N. 387=77 C.L J. 53=16 R.C. 524 
=A.I.R. 1944 Cai. 57. 

-S. 3 (17), proviso -SiTi^/j^ and effect— JVhe- 


BENGAL TENANCY ACT, (VIII OF 1885). 

Durga Chasan Basu. 196 I .C, 702=14 ^C. 273' 
=73 C.L.J. 604=45 C.W.N. 805=A.I.R. 1941 
Cal. 606. 

S.S—Status of tenant — Tenure-holder or 


ther creates statutory tenancy. 

The operation of S. 3, (17), proviso of the B.T. 
Act IS this : As soon as it i.s proved that a person 
cultivates the land of another person under a 
system generally known as adhi, barga, or bhag, 
prima facie he is not a tenant. He connot be held 
to be a tenant by any authority other than a Civil 
Court unless (/) he has been expressly admitted 
to be a tenant as in proviso (i) ; or (;h) he has been 
held to be a tenant by a Civil Court; or (tn) is 
(now) held to be a tenant by a Civil Court. In 
other words if the question whether or not such 
a person is a tenant arises in a Civil Court, that 
Court can decide the question on evidence before 
it without the requirement of prior admission as 
prescribed by proviso (i) or of prior decision of 
a Civil Court as prescribed by the first part of 
proviso (/V). This will be the effect of the words 
“or is” in proviso (h). If, however, the question 
arises elsewhere, either before a Revenue Officer 
or ill a Rent Court or before any authority other 
than a Civil Court, that authority is debarred 
from deciding the question unless either there is 
(1) the required prior admission contemplated by 
proviso (Of or, (2) the prior decision contem- 
plated by the first part of proviso (^0 or (3) any 
subsequent decision by a Civil Court while the 
matter is still pending before that authority. This 
last proposition again follows from the words 
“or is” in proviso (zO* Accordingly the section 
does not intend to create any statutory tenancy 
and it cannot be made to mean that as soon as 
either of the requirements of the proviso is 
present the person shall be held to be a tenant 
The fulfilment of the requirements will only re- 
move the bar to the establishment of the tenancy 
so that the authority may now proceed to deter- 
mine the question on evidence. (Pal, J.) Basa- 
raddi V. Kroshali. 47 C,W.N. 387=77 C.L.J. 53 
=I.L.R. (1943) 2 Cal 348-211 I.C. 356=16 
R.C. 524=A.LR. 1944 Cal, 67, 

-S. 4 — *lJnder-raiyaf — Sub-lessee of home- 
stead land under occupancy raiyat -T. P. Act — If 
applicable to sub -lease. 

Where the lands included in the holding of an 
agricultural raiyat consist partly of agricultural 
and partly of homestead lands, and the portion 
which can be used as homestead is let out for 
residential purposes, the under-tenant will be an 
under-raiyat within the meaning of ^ S, 4 of the 
B.T. Act, and the provisions of the T.P. Act will 
not be applicable to the sub-tenancy. (Mukkerjea 
and Roxburgh, //•) Arun Kumar Sijstha v. 
Qfir-Zl 


raiyat. ^ , m 

A kabuliyat executed prior to the Bengal ten- 
ancy Act did not clearly indicate whether the ten- 
ant was to cultivate the land himself or lease it 
out to others. In one place it said that besides 
enjoying the land in raiyati right the tenant 
would have no right of sale or transfer without 
the consent of the landlord and there were fur- 
ther restrictions on his right to cut away and ap- 
propriate trees. The executants of the kabuliyat 
was Rajbansi by caste and Jotedar by profession. 
At the inception of the tenancy the area was con- 
siderably less than lOObighas and the C.S. records 
described the tenant as settled raiyat. 

Held, that in the circumstances of the case the 
presumption raised by the C.S. records in favour 
of the tenant was not rebutted and that he was a 
raiyat and not a tenure-holder. (Mukherjea, J.) 
Surkndra Mohan Sardar zk Nagf.ndra Chandra 
Lahiri. 196 I.C 121=14 R.C. 178=73 C.LJ. 73 
=A.I.R. 1941 Cal. 480. 

S. 5 (5)— Tenant claiming to be raiyat— 

Onus of proof. . u- 

Where the land demised has more than 100 big* 
has in area, the presumption arising under 5 of 
the B.T. Act is that the settlement holders are 
tenure-holders. The onus is on those who claim 
to be raiyats to rebut the said presumption, and 
this they can do by a reference to the lea^ 
if the lease is of an unambiguous nature> but if it 
is ambiguous, the surrounding circumstances 
must be looked at. (R.C. Mitter and Laitjuf 
Rahman, JJ.) Syed Uddin Ahamed v. Hemanta 
Kumari Devi. 72 C.L.J. 402. 

~S. 12— Transfer of permanent tenure— Lia- 


wj. XA — X — — - 

I bility of original tenant for subsequent rent. 

1 As soon as a transfer of a permanent tenure is 
! complete under S. 12 of the B.T. Act, the liability 
! of the transferor, if he is the original tenant, 
i to pay rent for the period subsequent to the 
i transfer comes to an end in spite of his personal 
i covenant. The rule of English Law that his Ua* 

I bility will Only cease by reason of a privity of 
! contract after the transferee is accepted a te^nt 
: by the lessor, is not applicable to such a case. I he 
; effect of a transfer being completed with all the 
1 formalities required by S. 12 of the Act is that 
there is a statutory obligation on the part ot trie 
■ lessor to recognise the transferee as a tenant 
Of course if there is a contract between a land- 
lord and a tenant that the transfer shall not be 

valid and binding unless security is given or some 
, other condition is fulfilled, the ongi^l tenant 
I might still remain liable for the rent. But when 
there is no such condition, the lessor has got no 
other option but to recognise the 
(Mukherieu and Blank. JJ.) MraHE|- 

JEE ^'.Kunja Kamini Rov. 202 I X. 66^15 R 
C. 379=76 C.L j. 328=46 C.W.N. 798— A.I.R 
i 1942 Cal. 514. 

' S. 18“A— Document by tenant describing 

nature of tenancy—Landlord not 

' Admissibility. See Evidence Act, S. p, 

W.N.169. 
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— S. 18-A— Sale certificate— Not an instru- 
ment of transfer by tenant. Basanta Kumari 
Dasi V. Jnanendra Nath Ghosh, [see Q.U. 
1936—40 Vol I Col. 397.] 191 I.C. 824=13 R.C. 
285. 

S. 18-A — Sale Certificate — Whether instrument 

of transfer, i 

Sale certificates are not instruments of trans- 
fer and so are not hit by S. 18-A of the Bengal 
Tenancy Act, (Kkundkar, /.) Amar Nath 
Misra V. Trilochandas Dutta. 209 I.C. 292= 
16 R.C. 347=76 C.L.J. 251=A.I.R. 1943 Cal. 
565. 

“S. 18-A — T ransaction in which nature of ten- 
ancy is asserted — Admissibility — Lapidlord not patty to 
transaction — Evidence Act, S. 13. 

It Cannot beheld that S. 18-A of the B. T. Act 
necessarily precludes the applicability of S. 13 of 
the_ Evidence Act to transactions in which the 
incidents of any nature of holding are asserted or 
denied merely on the ground that the landlord is 
not a party to the same. (Biswas, J.) Dwarka- 
DAS Marwari t/. Parbati Dast. 202 I.C. 545= 
15 R.C. 364=46 C.W.N. 770=A.I.R. 1942 Cal. 
486. 

S. 20 (1-A) — Whether creates new rijrht. 

S. 20 (1-A) of the B. T. Act is not declaratory 
of the law prior to the date when it came into 
force but creates a new right. (Henderson, J.) 
Asir ADDIN Sardar Santos i-i Mohini Dasi. 47 
C.W.N. 80=76 C.LJ. 469. 
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possession of the holding even if at a partition it 
was treated as hakasht land and allotted to 
another co-sharer. (Meredith and Shearer, JJ.) 
Anani) Prasad Singh v. AIedni Pka.sad SiN(;h. 

219 I.C. 207=11 B.R. 367=A.1.R. 1944 Pat. 
313. 

^S. 22—Eurshase by (o^propnetit of taiyait 

holding prior to ame/idmeni of 1907 — Effect of — 
Holding allotted to another at pat it ti on — A'lpht of 
purchaser to po (session — Ibaiyati fulai/tg ptii'r to 
amendment of 1907 by co-pt oprioiot — Effect of - 
Holding all oiled at partiina: to another — /Spht to 
possession. 

Shearer, / ■ (Meredith, J. contra) — Wlierc 
a co-proprietor purchases a raiyati holding prior 
to the ainciulinent of S. 22 of the B. T. Act, in 
1907, the purchase must he luhd to he for the 
benefit of ail the proprietors and to lie merely an 
actpiisition to the hakasht of the estate, the pur- 
chased lands by the purchase immediately 
becoming hakasht lands. If, there lore, as ia 
result of partition It is allotted to another i)ro- 
prietor, the purchasing cu-prot>rietor is not enti- 
tled ^to recover prjssession of it. (Meredith 
and Shearer, JJ.) Anand IhiASAU SiNt.ii v, Mkdni 
Prasad Singh. 219 I.C. 207=11 B.R. 367=A. 
I.R. 1944 Pat. 313. 

-Ss. 23 and 76 — Land let out as rat vat t for 

I a,i:rii uUural purpose — t 'onrersion of pi>rtion into tanh 
and r OKing remainder for erection of house-— If prohi- 
bited by S.2o — SuKi user, if t^.nsittufes trnproa'ements 
— Kerned y of landlorif . 


S. 22— Co-sharer landlord in exclusive Where one portion of the l:mil which was let 

possession — Thikadar — Settlement of land ; land for the purpose of agricul- 

on settled raiyat owning share in proprietary i oinverted into a tank and the remaining 

interest — Accrual of occupancy rights — Subsc- portion is raised for the purpose ot the t rccti(m 
quent collectorate partition — Land allotted to ' v thereon, so timt no iiortion of 

another co-sharer — Right of latter to recover used for agriculture, the land is 

possession— Bengal Estates Partition Act, S. mtmnQr\\’hii.:h is prohibited by S. 2s^ of 


possession— Bengal Estates Partition Act, S. 99 / mtmnQr\\Midi is prohibited by S. 2s^ of 

Inder Chanara t/. Radhakrishnaji. [see Q D, , Bbe excavation made on tin; land 

1936—40 Vol. I Col. 399]. 13 R.P. 501=7 B R. ^md construction proposed to be made do not 
521=192 I.C. 515=A.I.R. 1941 Pat. 24. , constitute improvements within the meaning of 

„ , ; S. 76 of the Act under this section, the iniiirove- 

""" 22 Coefore amendment in 1908) — ; meat must lie an improvement to tin; holding in 

sharer landlord purchasing occupancy holding — Ltabi- j which the construction U made. The Act does 
r , -n ^ a - i not empower a tenant to Utili^; one hohiing for 

^ Under b. 22 of the B. T. Act, as it stood before ! the purpose of improving another holding irres- 
tts amendment in 1908, a co-sharer landlord who ■ pective of the question whether such use wouici 
purchases an occupancy holding becomes liable ; impair the value of the former holding. Again, 
after his purchase to pay rent as a tenant to tfie 1 the improvement must be condstent with the 
whole body of landlords including himself. His ' purpose for which the holding was let audit 
liabiuty IS for rent and not for compensation for , must add to the value of the holding, In tlic 
use and occupation. Consequently a suit for ; above circumstances# the landlord is entitled to a 

the cognizance of a ' mandatory injunction upon the tenant directing 
Court of Mall Causes. (Btsivas, J.) Shrendra 1 him to restore the land to its original condition 
fit — 908 1 .‘"junction restraining liini from 


A i'r °f943^Cal^2T2^ I “sing the land in'such a w 3 y'iis’to'rcmier“i‘t unfit 

A.A.JX. tst. for the purpose of agriculture. (Sen, S.) Raja 

— - S. 22 (,2)—Co-siarer landlord purchasing KamalaHANJAN v. ABDUL GafUK. 45 C.W.N. 

occupancy holding suhlctting it to settled raiyat— 

“»/ partition to another co-sharer— Ss. 23-A to Applicability— Tenant havino 

1/ a""'- a"*"'' , ngher rights combined with occnpanly rigUs ^ 

A settled raiyat, to whom a co-sharer landlord . .‘;s. 23-A to 38 of the Ji. T. Act arc auolicable 

ri il" J P“‘'“h“sed an occupancy holding, sublets ' when the tenancies are occupancy holdin/s nu e 

'^-"1 ““prised in I and simple, but they have no mmfcZ X" 

in a, »h,eix 


gr npt. He is, therefore entitled to recover 


an occupancy raiyat acquired under eaepr^ss 
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provisions of the Act ^(Mukherjea and Blank, 
JJ.) Hirendka Lal Sarkar v, Kanaklata 
Choudhurani. 202 I.C. 693—15 R.C. ZZZ—1S 
C.L.J. 347=46 C.W.N 849=A I.R. 1942 Cal. 
510. 

^Ss. 26-B and F — Rmyat transferring portioi 
of occupant, y holding before l92H and residue after- 
wards — Landlord taking possession of residue by pre- 
emption — If entitled to recover possession of first sold 
portion. 

If a raiyat transfers a portion of a non-trans- 
ferable occupancy holding prior to the amend- 
ment of the Bengal Tenancy Act in 1928 and the 
residue of the holding in his possession after 
1928, the mere transfer of the residue of the 
holding will not by itself constitute abandonment 
so as to entitle the landlord to recover posses- 
sion of the first sold portion. But if the landlord 
exercises his right of pre-emption under S. 26-F 
of the B. T. Act, as it stood prior to its repeal by 
Act yi of 1938, with regard to the residue of the 
holding and takes possession of the same, or, if 
the^ second transferee gets the tenancy sub- 
divided and the rent apportioned under S. 88 of 
the B T. Act, the landlord has the right to 
recover khas possession of the portion sold to 
the first purchaser. (Mukherjea and Blank JJ.) 
Nripendra Chand Saha v. Jowadali Mondal. 
I.L.R, (1942) 2 Cal. 232=201 I.C. 655=15 R C. 
265=46 C.W.N. 623=A.I.R. 1942 Cal. 423. 

• S. 26-C — Applic ability ~^Gi ft of occupancy 

holding by Mahomedan. 

The words “every transfer’' in S. 26-C are quite 
general, and must be held to include a transfer by 
a Mahomedan. Therefore a gift of an occupancy 
holding by a Mahomedan must not only comply 
with the rules of Mahomedan law, but also 
satisfy the requirements embodied in this sec- 
tion. {Biswasy J.) Skimattjan - z;. Fuijakhatun 
199 I.C. 464=14 R.C. 560=A.I.R. 1941 Cal. 
266, 

Deed of exchange of raiyati lands not registered 

— Admissibility — Part performance — Applicability of 
doctrine^ 

A deed of exchange of raiyati lands is required to be 
registered under S. 26‘C of the B. T. Act, which is 
expressed in absolute terms. If it is not registered, it 
cannot affect title or be received in evidence of the 
transaction of exchange. Although Acts in the nature 
of part performance may have taken place, there is no 
equity on which a plaintiff can found a claim of title 
any more than a defendant his defence. The English 
doctrine of part performance cannot be applied in 
India with such a result as to create without a registered 
instrument an interest which a statute says can only be 
created by such an instrument. It is not correct to say 
that whtere specific performance is not barred, the equity 
of part performance is still available in India to support 
a claim based on title, even though no registered instru- 
ment of transfer, as required by law, has been obtained; 
nor that there is any contract of transfer which can be 
proved in such a suit by the unregistered instrument. 
\Chakravartti, J.) BIJRENDRa KISHORE ROY v. 
NaruzzmaN Peada. 49 O.W.R. 649. 

- 'S, 26 E — Application for confirmation of sale — 

Limitation-^Limitation Act, Art. 181. 

There is no period of limitation within which 
an application for confirmation pf sale under 


BENGAL tenancy ACT, (VIII OF 1885). 

S. 26-E of the Bengal Tenancy Act could be made. 
Such an application would nut attract Art. 181 of 
the Limitation Act which contemplates a case 
where a Court has got to be moved by an applica- 
tion and without which it is not bound to exercise 
its powers. S. 26 E, as it stood prior to the 
Amendment Act of 1938, nowhere laid down that 
an application was necessary for confirmation of 
the sale. {Mukherjea and Bisivas, J,) ManDi 
Mia Sekander Mia. 195 I.C. 708=14 R.C. 
128=45 C.W.N. 493=A.I .R. 1941 Cal. 411. 

S, 26-E — Application for conrfimation of sale 

rejected for non payment of land Lor dl s fec' — Fresh appli“ 
cation — If competent. 

Where an application by the purchaser for 
confirmation of sale under S 26-E of the Bengal 
Tenancy Act was rejected by the Court for non- 
compliance with its order directing payment of 
landlord’s fees, and the Court, however, did not 
direct a forfeiture of the purchase-money and re^ 
sale of the property under sub S. (3) of that sec* 
tion, it is competent for the purchaser to make 
another application for confirmation of the sale. 
{Mukherjea and Biswas, JJ.) Mandi Mia v. 
SekanderMja. 195 I.C. 708=14 R.C. 128=45 
C.W.N. 493=A.I.R. 1941 Cal. 411. 

S. 26-E — Execution sale confirmed without 

payment of landlord* s fee — Validity. 

An execution sale of an occupancy holding can*- 
not be held to be void on the ground merely that 
confirmation of the sale was made without pay- 
msnt of the landlord’s fee as required by S. 26-E 
of the B.T.Act. {Roxburgh J.) Atul Chandra 
Bhaduri V. Sheikh Aktar Ali. I .L.R. (1944) 

2 Cal 62=217 I.C. 95=17 R.C. 169=48 C.W. 
N. 309=A I R. 1944 Cal. 260. 

— S. 26-E — Payment of landlord's fees — Time 

limit. 

There is no time limit prescribed by S. 26 E of 
the Bengal Tenancy Act for the payment of the 
landlord’s fees. The Court can indeed specify 
the time within which the fees have got to be paid 
and in default can forfeit the purchase-money 
and direct a re-sale, but so long as it is not done, 
an application for the payment of the landlord’s 
fees is not barred. {Mukherjea and BiswaSy JJ.) 
Mandi Mia v. Sekander Mia. 195 I.C. 708=14 
R.C. 128=45 C.W.N. 493=A.I.R. 1941 CaL411. 

S. 26-E — Sale of holding before repeal of section 

— Confirmation of sale subsequent to repeal — Landlord* s 
feey if must be paid. 

If a sale of an occupancy holding in execution 
of a money decree was held prior to the repeal 
of S. 26-E of the Bengal Tenancy Act by the 
Amendment Act of 1938, the purchaser applying 
for confirmation of the sale after the repeal of 
that section is bound to pay the landlord’s fees 
under the provisions of that section before he can 
have the sale confirmed. Vv'hen the repealing 
enactment repeals a substantive right as well as 
the procedure by which the right was enforced, 
in such cases if the right is saved in respect of 
any transaction which was completed prior to the 
introduction of the Act# the remedies in respect 
of such rights are also saved under S 8- of the 
Bengal General Clauses Act. Mukherjea and 
Biswas t JJ.) Mandi Mia w WU* 
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S. 26-F {^—Co-sharsr vendor— If entitled to 

join in application by another co^sharer, 

A co-sharer who has transferred a portion of bis 
interest, is not entitled to join in an application under 
S. 26-F (4) of the Bengal Tenancy Act made by another 
CO- sharer. {Henderson, /.) JOGENDRA LaL GhOSE 
V, ManicK Lal Ghose. 49 O.W.N. 388. 

S. 26-F (4) — Notice under S. 26-C (4) not 

served — One co-sharer^ tenant hearing of transfer 
applying for pre-emption — Application by others 
to be joined as co-applicants filed after a month 
thereof — If barred. 

No notice of transfer was served under S. 26- 
C. (4) of the B. T. Act upon the co-sharer ten- 
ants. But one of them hearing of the transfer 
filed an application for pre-emption under S 
26-F of the Act. The other co-sharer tenants 
applied under S. 26-F (4) to be joined as co- 
applicants after one month of this application. 

Held, that their application was not barred. 
{Blank, /.) Golam Ehiya v. Abdul Rob. 48 
C.W.N. 417. 

S. 26-F (5) and (6) (as amended by Act 

VI of 1938) — Application by co-sharers— Court 
allotting whole of share to one of applicants — 
Legality of order. 

On an application by co-sharers under S. 26-F 
of the B. T. Act, the court cannot allot the 
whole of the share transferred to one of the 
applicants, as such an order really amounts to a 
dismissal of the application of the other appli- 
cants, which is in direct contravention of Sub- 
S. (5) of that section. Apportionment means the 
division of the property amongst the persons 
entitled to it and in making the apportionment 
the Court must allot something to all of them, 
{Henderson, J.) Nabiruddin Sarkar v. Osman 
Gani. 19.7 I.C. 398:=^14 R.C. 360= A.I .R. 1941 
Cal. 481. 


* S. 26-G (as amended) — Applicability — 

Anomalous mortgages. 

S. 26-G of the B. T, Act as amended by Act 
XVIII of 1940 applies to anomalous mortgages 
in which possession of the mortgaged property 
has been delivered. {Roxburgh and Blank, 77.) 
Monomohan Das v. Parswanath Das. 209 I .C. 
457=47 CW.N. 789=16 R.C. 369=77 C.L.J. 
483=A.I.R. 1943 Cal. 588. 


^ — S. 26-G (as amended) — Applicability — 
'Anomalous mortgages'— Remedy by way of ap- 
plication under suh-S. {S)—If open to mortgagors 
in such cases. 

S. 26-G of the B. T. Act as amended in 1940 
does apply to anomalous mortgages, but in view 
of the special terms of sub. S. (5) the remedy by 
way of application provided therein is not open 
to the mortgagors in such cases. They are left to 
their ordinary remedy by way of suit. {Roxburgh 
and Blank. 77.) S ah ar addin Dewan v. Altapud- 
din' Ahmed, 210 IC. 264=16 R.C. 422=77 
CXJ. 426=47 C.W.N. 791=A.I,R. 1943 Cal 
590. 

— S. 26 Q — Applicability— Mortgage givin 
mortgagee all rights of usufructuary mortgage 
and also right of sale, Khoaj Jamabar v. Abdd 
SoBHAN Khan, [ see Q.D. 1936— '40 Vol. I. Co 
4 20]. 191 1.C. 713=13 R.C. 274. 


S. 26. G. (as amended in 1940) — Applica- 
bility — Mortgage with possession for mne years — Inte- 
rest and rents payable to landlord alone to be appro- 
priated out of usufruct — PriuApal to be paid sepa- 
rately — Non-payment of principal — Extinguishment of 
mortgage on expiry of nine years. 

S. 26. G of the B. T. Act as amended by the 
Amendment Act of 1940 affects every mortgage 
in which possession of land is delivered, A 
mortgage of an occupancy holding executed in 
1926 under which possession was delivered fora 
period of nine years and which provided for the 
appropriation only of the interest on the loan and 
the rents payable to the landlord fiom the 
usufruct and for separate payment of the princi- 
pal, falls within the purview of the section and 
must be deemed to take effect as a complete 
usufructuary mortgage with all the resultant 
consequences. The period of nine years nicn- 
tioneef in the mortgage deed should he regarded 
as “the period mentioned in the instrunicnr' for 
the purpo'^e of the section and the mortgage 
must under S. 26-G (5) be deemed to have been 
extinguished on the expiry of that ]»eriod even 
though the principal amount had not been paid. 
{Edgley,J.) Narkndra Natu Cft aivKabari’i t). 
Banamali Mandal. I .L.R. (1943) 1 Cal. 453 = 
212 I.C. 389=16 R.C. 597=A.I.R. 1944 

Cal. 111. 


S. 26-G — Mortgage -- Construction — ■ 

Usufructuary or mortgage by conditional sale. 
Mahkndra Natii Sarpar zj. Kali I'ada Ualiiar. 
[see Q.D. 1936— ’40 Vol. I. Col. 3237] I.LR, 
(1940) 2 Cal. 573=194 I.C. 508=13 R.C. 513. 


S. 26-G— Mortgaged land reprc.sented as 

mokarari holding— mortgagor, if estopped from 
showing that it is occupancy holding. Mahkndra 
Nath Sardar v. Kali Pada Haldar. Fyec 6 D 
1936,^'40 Vol T Col. 32371 I.L.R. (1940) 2 Cal’ 
573=194 I.C. 508=13 R.C. 513. 


S. 26-0“ (6 ) — Mortgage deed prcnddiytg that 

mortgagor i&ould get back possession only on paying for 
buildings constructed by mortgagee — Order for pos* 
session in terms thereof — Legality. 

At the time of the execution of the mortgage the land 
was producing nothing. The intention of the mortgagee 
was to build and there was a clause in the deed to the 
effect that the mortgagor would only get back jjoshcs* 
sion of the land on paying a fair pric'c for any buildings 
which might be constructed by the mortg igee. On un 
application by the mortgagor under S. 26-G (5) of the 
Bengal Tenancy Act to recover possession, the Mnnsiff 
put the mortgagor on terms that she was to pay a 
certain sum at which he assessed the value of the 
structures, as a condition precedent to being put into 
possession. This order was reversed on appeal. 
Agreeing with the munsiff, 

Held. (1) that the mortgagee had an equitable 
claim to remain in possession in terms of the agreement ; 
(2) that the doctrine against clog on the equity of 
redemption could not be invoked by a nuutgagor against 
an equity which he had himself created in favour of the 
mortgagee. {Henderson, /) JyOTILAL MANDaL v . 
Birubala DaSI. 49 O.W.N. 693. 

— — 2% Qi— "'Mortgagor’ and '"mortgagie"*— 
If include those deriving title from them. 

f"? "mortgagee" in 
S. 2p-G of the B, T* Act include those derivinir 
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title from them. {Roxburgh and Blank, JJ.) 
Saharaddin Dewan V. Altafuddtn Ahmed 210 
I.C. 264=16 R.C. 422=77 C.L.J. 425-47 C 
W.N. 791=AJ.R. 1943 Cal 590. 


S. 2^-0— Validity. 

The provisions of S. 26-G of the B. T. Act re- 
lating to the re-iransfer of the mortgaged pro- 
perty are matters wholly within the legislative 
competence of the Provincial Legislature as pro- 
vided by Item 21 of List TI of Soh. VII of the 
Government of India Act. The provisions are 
easily severable from those relating to the extin- 
guishment of the debt secured by the mortgages 
dealt with, so that even if it were held that the 
latter provisions were void for repugnancy to any 
existing Indian Law, this would not affect vali- 
dity of the former provisions. {Roxburgh and 
Blank, JJ.) Monomohan Das v. Parswanath 
Das. 209 I.C. 457^=47 C.W.N. 789::rl6 R.C. 
369=77 C.L.J. 483=A.I.R. 1943 Cal. 588. 


S. 26-G — Validity — Transfer of Property 

Act, Ss. 68 and 98. 

The provisions of S. 26-G of the B, T. Act 
relating to the re-transfer of the mortgaged pro- 
perty are covered by Item 21 of List IT, ana no 
question of repuganancy to any existing Indian 
law can, therefore, arise. As regards the question 
whether the section is repugnant to Ss. 68 (1) («) 
and 98 of the T. P. Act in extinguishing debts 
due and secured by the mortgages therein refer- 
red to, it may be remarked that there is nothing- 
in the latter .provisions which provides that a 
contract, otherwise illegal, must be enforced. S. 
37 of the Contract Act also specifically exempts 
performance of contracts where performance is 
dispensed with or excused under any law. {Rox- 
burgh and Blank, JJ.) Saharaddin Dewan v. 
Altafuddin Ahmed. 210 I.C. 264=16 R.C. 422 
=77 C.LJ. 426=47 C.W.N. 791=A.I.R. 1943 
Cal. 590. 


S. 26-G (1-a) — Mortgage by conditional 

sale executed by two persons — One of them taking 
sub-tenancy under mortgagee — .Suit for rent by 
mortgagee against him — Plea of extinction of 
mortgage by him — If barred — Co-7norigagQr not 
being party P> suit — If material. 

Where a mortgage by conditional sale is exe- 
cuted by two persons and one of them takes a sub- 
tenancy under the mortgagee, in a suit by the 
mortgagee for rent he can plead that the mort- 
gage has been extinguished under S. 26-G (1) {a) 
of the Bengal Tenancy Act and that the relation- | 
ship of landlord and tenant no longer exists. The | 
fact that the co-mortgagor is not a party to the j 
suit is immaterial. {Henderson, J.) Mohendra | 
Nath Haldar v. Mohendra Nath Sardar. 48 
C.W.N. 571=A.I.E. 1944 Cal. 305. I 


“S. 26-G (1-a) and (8) (b) — Scope and i 

effect — Mortgage by conditional sale with posses- ! 
sion — If extinguished at end of fifteen years. \ 
A mortgage by conditional sale with possession | 
comes within the terms of S, 26-G (l-o) of the > 
Bengal Tenancy Act and should be deemed to be j 
extinguished at the end of IS years. There is no ' 
repugnancy between sub-S. (l-u) and sub-S.(8-6) | 
and these provisions are mutually exclusive. | 
Under sub-S. (8-5), the mortgagee is only given | 
an opportunity to show that in fact it has not been ' 


so extinguished. If the mortgagee fails to obtain 
a declaration in a properly framed suit under this 
sub-section, the mortgage will be extinguished 
by the operation of sub-S. (1-a). {Henderson, J). 
Mohendra Nath Haldar v. Mohendra Nath 
Sardar. 48 C.W.N. 571=A.I.R. 1944 Cal. 305. 
S. 26-G (1) (a) and (5) (after amend- 
ment in 1938) — Validity — /f ultra vires Prown- 
cial Legislature — Section, if conflicts with Ss. 62 
and 68 of T. P. Act. — Scope of section — Personal 
covenant in nature of indemnity clause in usu- 
fructuary mortgage — If alters nature of mortgage, 
S. 26-G of the B. T. Act as it stood after amend- 
ment in 1938 is not ultra vires the Provincial 
Legislature. Sub-S. (1) (a) of this section which 
was introduced by Act VI of 1938, so far as it 
allows the mortgagor of an occupancy holding in 
any form of usufructuary mortgage which was 
entererl^ into before Act IV of 1928 to recover 
possession of the mortgaged property after the 
expiry of 15 years or the period mentioned in the 
bond, whicheyer is less is undoubtedly in conflict 
with the provisions of S. 62 of the T, P Act. But 
this repugnancy is perfectly immaterial, as this 
is a matter which is not covered by the concur- 
rent list. This relates to transfer of or contracts 
relating to. Agricultural lands and the 
Provincial Legislation is valid, even though it 
contradicts any existing Indian Law. If the 
Provincial Legislature has power to make a 
legislation with regard to future transfers, it can 
certainly, in virtue of its plenary powers, give 
retrospective effect to such provision so as to 
affect transfers made before 1928. S. 26-G (5), 
so far as it provides that the consideration shall 
be extinguished, is not in conflict with S. 68 (1) 
(n) of the T. P. Act under which the mortgagee 
has a personal remedy against the mortgagor. It 
is only a pure usufructuary mortgage that con- 
forms to the 'type defined in S. 58 (d) of the 
T. P. Act, which comes within the purview of S. 
26-G of the B.T. Act. T£ there is a personal 
covenant to pay the mortgage, will cease to be a 
usufructuary mortgage and it can rank only 
as an anomalous or mixed mortgage, which 
is excluded from the purview of that section. If 
this construction is sound, no conflict with S. 68 
(1) (a) of the T. P. Act is possible, for in cases 
where that section will come into operation 
S. 26-G of the B. T. Act will have no application 
at all. But the presence of a personal covenant 
to pay in a usufructuary^ mortgage, which is in 
the nature of an indemnity clause as when the 
mortgagor undertakes to pay interest or com- 
pensation or the whole or a portion of the mort- 
gage-money {[ f the mortgagor is dispossessed 
from the mortgaged property, will not alter the 
nature of the mortgage, and the case will still 
come under S. 26-G of the B. T. Act. Such an 
agreement is no part of the mortgage transaction, 
for it comes into effect only when the mortgage 
fails. It is a collateral agreement, and whether it 
is enforceable or not is another matter. 
(Mukherjea and Roxburgh, JJ.) Akbar Alt v. 
Mafijuddtn. 45 C.W.N. 823=74 C.L.J. 370= 
198. I.C. 674=14 R.C. 483=5 F.L.J. (H.C.) 
6=A.I.R. 1942 Cal. 55. 

S. 26-G (5) and {8)'— Applt cation by 

gagor under suh-S, (5) and suit by wortgagee under 
sub-S. {Z)^ Which should be decided first. 
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Where in respect of a mortgage by con(iitionai sale, 
the mortgagor makes an application under S. 26-G (5) 
of the T^engal Tenancv Act, and the mortgagee institutes 
a suit under sub-S, (8), the Court should first decide 
whether the application under sub-S. should succeed 
or not. If it succeeds, the mortgagee’s suit becomes 
entirely infructuous. {Henderson. /.) OMAR JAN 
BlBl V. AjGAR xALI. 49 O.W.N 307. 

S 26-G sub-S, (5) (before amendment) — 

for redoration of potsession dismissed for 
default by Revenue officer — Second application before 
Civil Court — Maintaivahility — C.P, Code, S. 141, 
Although an application by a mortgagor for ret^to- 
ration of possession of the mortgaged holdirTg under 
S. 26-G (51 of the B. T. Art (as it stood prior to 
Bengal Act XVITT of 1940) was previously di -missed 
for default by a revenue officer, a second application 
under the same provision before the Civil Court is 
maintainahte in law. The right of the mortgagor to 
recover possession is a recurring right and continues, so 
long as possession is not restored to him. If the right 
to recover possession is negatived by a competent tribu- 
nal, it cannot certainly be reagitated in the same Court 
or another Court, but, if tbe application is merely dis- 
missed for default, a subsequent application cannot be 
barred, as the latter is not based on the same cause of 
action. 

Obiter*. It is extremely doubtful whether the revenue 
officer was a Court exercising civil jurisdiction W’ithin 
the meaning of S 141, C P. Code. {Rfukherfea and 
Sm, J.) SaSHI Bhusan ^TI!=!RA 7/. Maphtt 5?TIDAN 
Manpal. I L R ri942) 2 Cal. 28=202 I.C. 601 
=15 R C. 371=A.I R. 1942 Cal. 522, 

" S. 26-G (5) — Application in respect of mort- 
gage by conditional sale — Not maintainahle. 

An application under S. 26- G (5) of the B. T. Act in 
respect of a mortgage by conditional sale is not main- 
tainable. {Henderson. Jf) ABDTJL RaHMAN t;. APA- 
MAti. 48 C.W N. 606 (1). 

Ss. 26-G (5)and 3(3) — Complete usufructuary 

mortgage — Mortgage with possession for certain period 
— Period considered sufficient to extinguish loan— -Per- 
sonal covenant to indemnify mortgagee if loan is not so 
extinguished — Nature of mortgage. PraFXJTXa 
Chandra Gope v. vSoaru Mahomed, (see o.n. 
1936— '40. Vol. I, Col. 423.] 191 I.C. 720-13 R.C. 
277. 

— — S. 26-G (5) (before amendment) — If 
ultra vires. 

S. 26-G (5) of the Bengal Tenancy Act (as it stood 
prior to Bengal Act XVTII of 1940) is not ultra vires 
the Provincial Legislature. Mukherjea and Sen, JJf) 
Sasbi BuSan Misra V. Madhit Sudan Mandal. 
I.L.R. (1942) 2 Cal 28«=202I.C. 601 = 15 R.C. 
371 «A.I.R, 1942 Cal, 522. 

Ss. 26-G C5) and 3 (3) — Mortgage — Con- 
struction, Gayamant Bewa V. Dharanidhar tana 
[see Q.D. 1936— MO Vol, I, Col. 3237 ] l9l I .C. 175. 

— — S. 26 G. (5) — Mortgage including both occu- 
pancy holdings and tenures— Mortgagor’s right to re- 
cover possession of occupancy holdings. PRafuLLa 
Chandra Gope v. Soaru Mahomed, [see O.D. iPlb 
—MO Vol. I, Col. 423.] 191 I.C. 720=13 R.C. 277. 

S. 26-G (5)— Mortgage of occupancy holding 

describing it as mokarari tenancy—Mortgagee cognisant 
of actual facts — Estoppel against mortgagor. PHU- 
TNATH Jana GOPAL PROSad Sahu. [see Q.D. 
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1936— ’40 Vol. I, Col. 423.] 193 I.C. 26=13 R C. 
361. 

S. 26-G (5) — Mortgagors in posst“;sion an 

adihars under mortgogct — If competent to apply for 
restoration of possession. PRAFUf.t \ Ch.^NORa 
Gope 7». Soartt Mahomed. o n. 1035 — 40^ 

I, Col. 423.] 191 I.C. 720=13 R C. 277, 


S. 26-G (5) and ( S') — l/c'/gj.’'-” put into pos- 
session by Of der of I)i ' iri d fuJ^e - -0 r i- r n'c c rsed in 
revi non — Ke-azk'rv of f: by mo' tgr.yr — P/ eper- 

remedy — C P, C ode. S. 144. 

An anplication under S, 26-0 (5) nnrl (6) of the 
B, T. Act by the tnoitqagor to be put into p'^sest-ion 
was dismissed by the Munsif !nit a')s .ilhuveii by the. 
District Judge and in accrMtlaiua' with that cieci^-ion the 
mortgagor was put into tws^-es^ion. Tn levision thtj 
decision of the District Jn 'ge wu'- <t't aMde and tiiat of 
the Mnnsif reslorerl. Th(‘ rnortgago'e applied for 
restitution under S. M4, 0,0. Oocle. 

Held, that the proper remedy (-f flu* ir^oitgago was 
by an application under S. 144 O P. Oi. le, and that a 
suit bv him would be barrel. {fl ender^on. J.) 
OrTiRu PROSAD th Sheikh Karim Box. 45 C W N. 
346. 


S. 26-G (5), (6), {1)— Order refu\uny restora- 
tion —Appeal. 

An order lejecting an application f(<r leMoration of 
property under S. 26-0 (5‘) of the Bengrd Tenancy Act 
is nn order under ‘-‘ub-S. ((f) of that section and conse- 
quently it is appealable in accordni'co with the prtivi- 
sions of O P. Code, under sub-*^. (7) of (hat section 
added by the Amending Act XVI 1 1 of 1940. {Muk- 
herjea and Pal. fJ') Mat'Hu Mia V Kajaram 
B\rat. 206 T C. 392=15 R C, 699=76 C L J. 
319=47 C.W.N. 263=A.I.R. 1943 Cal. 177. 

— 26-G (5) — Successor-in-interest of mortgagor- 

Locus standi to apply. 

An application under S. 26-G (5) of the B. T. Act 
can be made by any successor-in-interest to the original 
mortgagor whether he himself Is or is not an r)ecupuncy 
raiyat, provided the original mortgagor was an occu- 
pancy raiyat. (Ipnderson. /) ASMATr‘Nr.SSj\ Pnil 
Karima DD i Bfpari. 48 CWN 604=217 I C* 
336=17 R.C. 191=A.I .R. 1914 Cal. 376. 


. 26-G (1)— Order restoring possessim to 

mortgagof — Second ap peat — Rerd si on. 

A second appeal lit.s to the High Court from an 
appellate order of the District Judge restoring pos.scs- 
sion to the mortgagor under 8. 26-F Cif the B, T. Act, 
An application in revision is, therefore, not niaintutn- 
jble. {Roxburgh and Blank, f/f) MonoMDHAN DaS 
V. Parswanath Das. 209 I.C. 457=47 C^WIn 
789=A.I.R, 1943 Cal. 588. 


£>. i50-ur (7 )— Retrospect nd operation. 

Sub-S, (7) of S. 26-G of the B. T. Act in-'erted bv 
Act XVHI of 1940 has not the etfect of making coup 
petent appeals which were incompetent w’hen filed. 
There is nothing to suggest that it has .such retrospec- 
tive effect. {Henderson. /.) KaRAM NEWaT V. 

Nittyamoyek Dassya. 45 C.W.N. 397. 


^ S. 26-G (8)' — Applicability —Mortgage extin- 
gmsked under sub-S. {l-a) before Amendment Act of 
1940, 

Sub-S. (8) of S 26 O of the Bengal Tenancy Act only 
applies to mortgages subsisting on the date of the com- 
mencement of the Bengal Tenancy (Amendment) Act of 
1940, and not to mortgages which have been extinguished 
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before that date by the operation of sub-S. 
{^Henderson, Jd) MOHENDRA N-ath Hat.'DAR v, Mo- 

HENDPA NATH SaRDAR. 48 C.W.N. 571=:A.I.R. 
1944 Cal. 305. 

S. 26- J — Decision under—! f res judicata. 

A decision in a proceeding under S. 26- J of the B.T. 
Act does not operate as res judicata in respect of the 
incidents of the tenancv in a subsequent suit. {Pa! /.) 
SRTSH CHAKDRA NANHV 7'. Kat.a thand rov. 

I.L.R ri042) 1 Cal. 510=202 I C. 570=15 R C 
367=75 C.L.J. 20=46 C.W.N. 169=A.I.R. 1942 
Cal 445. 

— -"S. 25- J — Finding as to status of tenant — 

Res judicata. 

The proceeding? under S. 26 J of the Bengal Tenancy 
Act are of a summary character, and a finding arrived 
at in those proceedings about the status of the tenant 
will not be res judicata in a subsequent suit bo upht for 
a declaration of the status of the tenant. (Mitter and 
Akram, //.) Biswa Nath tana ?>. Bhupendra 
Nath Chose. 46 C.W.N. 133. 

Ss. 26-J and 188 — Sale of occupancy holding 

under erroneous description a.s mokarari before repeal of 
sections — Landlords* right to recover balance of land- 
lord’s fees by application — Tf subsists after their repeal 
— Bengal Genera] Clauses Act, S. 8 (c) and (e\ Bht- 
rendra Nath roy v. Tjjatatj miah. f w Q D t936 
’40 Vol. I Col. 428]. 194 I.C. 511=13 R C. 514. 

^ S. 29 — Appfieability — Suit for assessment of 

fair rent. 

In a suit for assessment of fair rent, S. 29 of the 
B. T. Act can not possibly have any application. 
{Henderson, /.) GOPAT. CHANDRA v. Dwarika 

Nath. 195 T C. 864=14 R.C. 144=74 C.LJ. 535. 
=AJ R 1941 Cal. 446- 

— — Ss. S8 and 62 (yf^—Raiyat at fixed rate — If 
can claim abatement of rent on ground of part of 
tenancy } eing co7sered by deposit of sand — ^'Deficiency hi 
areal' — Meaning of. 

In so far as S, 18(2) of the Bengal Tenancy Act 
enacts that the provisions of S. 38 atpong other sections, 
shall not apply to raiyats holding at fixed rates, a raiyat 
holding at fixed rates cannot claim under S, 38 (1) 
abatement of rent on the ground that part of the hold- 
ing has been covered by a deposit of sand rendering it 
unfit for the purposes of the tenancy. Nor can he claim 
such abatement under the provisions of S. 52 {!) of the 
Bengal Tenancy Act. “Deficiency in area” cannot 
construed to mean and include deficiency in the area fit 
for cultivation or for the purposes of the tenancy. 
(Piswas and Akram, J J,) Kamada KumaR v. 
HaRAPADA BaNERJEE. 49 C.W.N. 417==A.I.R. 
1946 Cal. 295. 

S. 38 (1) (b)-^Reduciion of rent on ground of 

. fall in prices — Finding that such fall was due to 
temporary cause — Question of fact or law •-Second 
appeal. 

Where in a suit for recovery of arrears of rent the 
defendant claims a reduction of the rent under S, 38 
(1) (/;) of the B, T. Act on the ground that there has 
been a fall in the average local prices of staple food- 
crops, the question whether the economic depression as 
causing the fall in the prices does or does not tend to 
last indefinitely is a question of fact. But the question 
as to what facts are required to be established in order 
to show that the cause is only temporary will be a ques- 
tion of law or atleast a mixed question of fact and law. 
22 
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Therefore, a finding of the lower appellate Court that 
the cause is a temporary one can be set aside in second 
appeal, if the premises of its reasoning are not correct. 
{Pal, J.) Ram Tarak Stngh Sat agram Singh* 

T LR. (1943^2 Cal. 192=212 I.C. 567 = 16 R.C. 
614=A.I.R. 1944 Cal. 153. 

■" S, 48 (c) — Decree for ejectment against under 
raiyat — // Mnds his sub- lessee. 

The ^primdple that a decree for eviction against a 
lessee is binding on the sub-lessee even though the 
latter has not been made n pajty to the suit is not appli* 
rable ro the case of a tenancy under the Bengal 
Tenancy Act. A sub-lessee under an under-raiyat who 
acquires the status of an under-raiyat, can be ejected 
only under the provisions of S, 48 Ccr) of that Act and 
not otherwise. {A'ty^l’krrjca, .J SfrAJDL HUO MIa 
Abjal Mia. I L R. (1941) 1 Cal. 382 = 196 
I.C. 419 = 74 CLJ. 388=45 C.W.N. 339=14 

R. C. 234 = A.I.R. 1941 Cal 351. 

Ss. 48-D and 75 A — Decree for enhancement 

of rent and decree for ejecitnent — If mutually ex- 
elusive. 

The provisions of S. 48 -D of the B. T. Act lead to 
the conclusion that a decree for enhancement of rent and 
a decree for ejectment are mutually exclusive. Under 

S. 48-D {if), the Court has to fix a fair rent. If the 
defendant agrees to pay, the decree would be one 
enhancing the rent and wdthin the terms of S. 75-A of 
the Act. If the defendant does not agree, the only 
decree which can be passed is one for ejectment which 
is entirely outside the scope of that section. {Hender- 
son, /.) Raj Mohan Saha d. Jogenpra Nath 
'=5arkar. 201 I.C 323=15 RC. 167=75 C.LJ. 
84=46 C.W.N. 255 = A I.R. 1942 Cal. 353. 

S. 48-F — Applicability — Sub-lease created before 

1928. 

S. 48-F of the B. T. Act does not apply to a sub- 
lease created before the Amending Act of 1928 came 
into force. {Mul’hfrieay /.) SeraJUE HUQ MIA v. 
Abjal Mia. I.L R. ri94r. 1 Cal 382=196 I C. 
419-74 C L.J. 388 = 45 C.W.N. 339=14 R C. 234 
=A.I.R. 1941 Cal. 351. 

S. 48'F — Sub-lease by under-raiyat — Laiidlord's 

consent — If necessary^ 

The word 'transfer* in S. 48-F of the B, T. Act is 
sufficiently wide to include a sub-lease as well, and an 
under-raiyat cannot sub-let his land except with the 
Consent of the landlord. {Mukherfea, /.) SEPAJUL 
HtiQ MIA V. Abjal Mia. I.L R. (1941) 1 Cal. 382 
= 196 I C 419=74 CLJ, 388 = 45 C.W.N. 339= 
14 R.C. 234=A.I.R. 1941 Cal. 351. 

S. 48-G — Retrospective operation . 

S. 48-G of the B.T. Act cannot be said to be retros- 
pective in its operation so as to attract the provisions of 
S, 65 when the decree for rent was obtained against an 
under-raiyat before the Amending Act IV of 1928 was 
passed. {Muhherjea, Jj) ARDUS SaMAD MOLL A e/. 
ABPUL Gofuk Moll.a. I.L.R. (1941) 1 Cal409 
= 196 I.C. 357=14 R.C. 227=45 C.W.N. 367 
A.I.R. 1941 Cal 396. 

S. 50 — Presumption under— -Applicability — 

Record of-rights finally published. KBODADAT BiBI 
7 . Kamala KaJAN Roy. [see Q.D. 1936-’40 Vol I Col 
3238.] 192 I .C. 77=13 R.C. 301. 

S. 50 — Presumption under— ApplicabUiiy— Suit 

to eject defendant as trespasser. RBOPApAT BiBX 
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Kamala RanJan ROV. [St^e Q.D. 1936-’40 Vol. I 
3238]. 192 I.C. 77=13 R.C. 301. 

S. 50 — Presumption under — Rebuttal Slight 

variation in rent— -If sufficient. ABIJiUL WaHEB^z/. 
Nagendha Chandra Lahiri. [w Q.D. 1936M0 
Vol. 1 Col. 3238.] I.L.R. (1940) 2 Cal. 559=192 
I.C 685=13 R.C. 335. 

.. 51 — Presumption under — Applicability — 

Written lease. ATXJL KRISHNA BOSE rc ZaHED 
MONDAL. [see Q.D. 1936.M0 Vol. I Col. 3238 ] 193 

I.C. 635=13 R.C. 445-A.I.R. 1941 Cal. 102. 

S. 52 — Applicability — Claim to additional 

rent for accreted lands, 

S. 52 of the Bengal Tenancy Act would not in 
terms apply to a case of a claim to additional 
rent for lands accreted to a tenure but would be 
a guide. (Miner and Khundkar, JJ.) Midna- 
PORE Zemind.ary Co., Rtd. v. Kumar Chandra 
Singh. I.L.R. (1943) 2 Cal. 245=210 I C. 594 
=16 R.C, 472=77 C.L.J. 347=47 C.W.N. 733 
=A.1.R. 1943 Cal. 544. 

S. 52 — Applicability — Tenancy composed of 

undivided share in land. 

S. 52 of the B. T. Act is applicable to a tenancy 
composed of an undivided share in a plot of laud 
after the amendment in 1928 and 1938 of the defi- 
nition of a holding in S. 3 (9) of the Act. (Akram, 
I.) Brotendra Mohan Maitka v. Saroda Man- 
DAL. I ,L.R. (1942) 2 Cal. 1 11=46 C .W,N. 727 
=204 I.C. 556=15 R.C. 531=A I.R. 1943 
Cal. 58, 

“*—3. 52 — Excess area found on re-nteasure~ 
ment— Settlement of increased rent— Previous 
measureme7it not proved to be inaccurate — Deduc' 
tion from total area— If may be allowed— Rule of 
practice^ 

Where on re-measurement an increase in the 
area of the land settled with a tenant is found, 
deduction from such increased area can be allow- 
ed for the purpose of settling increased rent al- 
though it is not proved that the previous measure- 
ment, on the basis of which the settlement was 
made, was in any way inaccurate or wrong. 
When the subsequent measurement is made dur- 
ing the cadastral survey operation and the previ- 
ous measurement was a private measurement 
made by the landlord without the^ aid of any 
scientific instrument, it would not be improper for 
the Court to make some deductions from the 
survey area with a view to reduce the two areas 
to a common standard for comparison. In the 
absence of any better materials, it would be pro- 
per for the Court to adopt as a matter of practice 
the rules laid down by the settlement authorities 
according to which a deduction of 5 per cent, 
from the total area is allowed when the previous 
measurement is proved to have been done with 
more than usual accuracy and in all other cases a 
deduction of 10 percent, is permitted. (Mukher- 
jea and Biswas, JJ.) Janakinath Guha v. 
Ba'Zler Rahaman. I.L.R. (1941) 2 Cal. 24=45 
C.W.N. 575=198 I .C, 644=14 R.C. 480=A.I.R. 
1942 Cal. 85. 

■ — Ss. 52 and 179 — Scope and effect — Post-Act 

and pre-Act agreement not to claim reduction of rent on 
account of dilution — Validity, 

The legislature embodied the common law cf 
the land, so far as it related to abatement of rent 


bbncal tenancy act (viii or isss). 

on account of diluvion, in S. 52 (1) (b) of the 
Bengal Tenancy Act and in that sense what was 
common law before became statutory' law. It 
further stated that the rights so defined iii that 
section are not to be curtailed or modified by any 
contract between the landlord and the teiiani 
CNCcpt in one class of cases precisely dehned in S. 
179. In S. 179 the legislature contemplates only 
contracts made after the passing of the Act. So, 
a contract, if made after the passing oi the Act 
between the landlord and any class of tenant of 
agricultural land in a permanently .settled area 
other than a mourasi ui?/Auerarf tenant, and a con- 
tract between the landlord and e.ei’v class of 
tenant of agricultural land in a noii-pennatiently 
settled area, is to be regarded as illegal, if such 
a contract precluded tlie tenant froin claiming 
abatement of rent on any ground mentioned in S. 
52 of the Act. But contracts of that nature be- 
tween landlords and tenants which were in exis- 
tence at the time of the parsing of the Bengal 
Tenancy Act are outside the purview of (hat Act 
and would not be affected by S. 52 of that^ Act. 
There is no express provision or any provi.^ion in 
the Bengal Tenancy Act vdiieh by nece^^ary im- 
plication has taken away the veslcrl rigdit of the 
landlord under a prc-P,enpal Tenancy Act con- 
tract to realise the full rent in spite of deluvion. 
There! ore, an agreement that the trmant would 
not claim abatement of rent on the ground of 
diluvion contained in a pre-Bengal Tenancy Act 
contract is valid and enfr'rcible after the passing 
of the Bengal Tenancy Act. (Miticr and Blank, 
JJ,) Nanda Lal Banerieb v, Askaram Babu. 
I.L.R. (1944) 2 Cal. 263=48 C.W.N. 321=A.I. 
R. 1944 Cal. 310. 

S. 52— Zamindar and putnidar—lF/iet/icr can 

contract out cf this provision, 

A zamindar and a putnidar can contract them- 
selves out of the provisions of S. .52 of the B. T. 
Act. (Rati and Biswas, JJ.) Ramabati Chat- 

TOPABHAYA V. AliARlMDA KUMAIi PaL. I.L R. 

(1943) 1 Cal. 438=207 I.C. 44=16 R.C. 18= 
47 C.W.N. 366=A.I.R. 1943 Cal, 217. 

S.62 (1) {n)yiOv\S0—Applica^nlsiySme pmd> 

ing on appeal on date of its cemini,* info fvfe'. 

By reason of .S. 3 (1) Act XI H of 1939, 
the proviso which was added by that Act to S. 52 
(1) (a) of the Bengal Tenancy Act applies to a 
suit which is pending on appeal on the dale when 
that Act came into force (Miitcr ami Khundkar, 
JJ.) Mibnapore Zamindary Co., Liib v. Kumar 
Chandra Singh. I.L.R. (19431 2 Cal. 245=210 
I.C. 594=16 R.C. 472=77 CX.J. 347=47 C.W, 
N, 733=A I.R. 1943 Cal. 544. 

S. 62 (1) (a) proviso — Scope and effect— Claim 

for additional rent for accreted l.’ind— Proof required 
of landlord. 

According to judicial decisions interpreting S. 
52 (1) (a) of the Bengal Tenancy Act as it .stood 
before the proviso was added in 1939, the land- 
lord w^as entitled to additional rent as soon as he 
proved alluvial accretion to the tenure. Tiie pro- 
viso merely gives effect to those decisions and 
lays no additional burden on the landlord. It 
docs not require the landlord lo prove further 
that the area of the, land of the tenure including 
the_ accreted portion is in excess of the area 
which was at the time of telling or at the time of 
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the last adjustment of rent. (Milter and Khtmd- 
kar, JJ-) Midnapore Zemindary Co., Ltd- v. 
Kumar Chandra Swgh. LL.R. (1943) 2 Cal. 
245-210 I.C. 594=16 R.C. 472=77 C.L.J. 
347=47 C.W.N. 733=A.I R. 1943 Cal. 544. 

S. 52 (1) {h^—^^Befidency in area'* -^Landlord 

undertaking to maintain embankment existing on 
boundary of tenure — Embankment washed away by river 
and new embankment erected encroaching upon demised 
ianJ — Tenant % if can claim reduction of rent. 

Ill a mourashi mokarari lease, it was agreed that the 
tenant would not be entitled in future to claim a reduc- 
tion of the rent settled for any reason whatsoever and 
that the landlord should maintain an embankment which 
existed on the boundary of the tenure for its protection 
against the inroads of a river. The embankment was 
later washed away by the river and the landl :rd erected 
a new embankment on a position of the demised land 
reducing thereby its area. It was not proved that the 
lands lay in a permanently settled area. 

Held^ that the area taken from the tenure by the em- 
bankment amounted to a deficiency in the area of the 
tenure of the tenant such as entitled him to claim reduc* 
tion of rent under S. 52 (1) (3) of the B. T. Act. 
{Khundkar and Biszvas, JJf) SaKAT CHANDRA 
MITRA V. SaRADINDU. 49 C.W.N. 462. | 

S. 52 (1) (b) — “Deficiency in area” — Meaning 

of. B. T. ACT, Ss. 38 AND 52 (3). 49 C.W.N. 417. 

S. 52 (1) Cb) — Tenant contracting out of his 

rights under — Burden of proof. See B. T. .ACT, SS. 179 
AND 52 (1) (b). 49 C.W.N. 462. 

— — S. 65--“Eent decree — Tenant transferring 
interest thereafter — T ransferee not made party to execu^ 
tion Proceeding — Sale.^ if passes holding. 

Under the Bengal Tenancy Act the right to 
bring a tenure or holding to sale in execution of 
a rent decree is dependent on the existence of the 
relationship of landlord and tenant at the time. 
If, therefore, after the passing of a rent decree, 
the tenant transfers his inlerest and the transferee 
is not made a party to the execution proceeding, 
the sale will not pass the holding and the trans- 
feree's interest will be unaffected by it, (Biswas 
and Blankt JJ.) Binapani Debi v. Banku Be- 
hari Mondal. 209 I.C. 237=16 RC. 331=77 
C.L.J. 81=47 C.W.N. 651=A.I.R. 1943 Cal. 475. 

S. Applicability^ — Puini taluks. 

.S. 68 of the B.T. Act is not applicable to putni 
taluks. (Rau and Biswas, //.) Kamapati Chat- 
ToPADHYA V. ARABTNDA KuMAR PaL. I.L.R 
(1943) Cal, 438=207 I.C. 44=16 R.C. 18=47 
C.W.N. 366=A.I.R. 1943 Cal. 217. 

— 3. 69 — Proceedings under — Genuine dispute — 

Pendency of proceedings under S. 144, Cr. P. C . — If 
justifies mfercfLCe of dispute. 

It is not justifiable to assume that there is a genuine 
dispute, in proceedings under S 69, B.T. Act, merely 
because proceedings under S 144, Cr.P.Code, have been 
instituted. {Swanssyl) THAKUR PRASAD v. JUGU 
Gope. 11 B.R. 118. 

S. 69 — Revision— Order by Revenue Divisional 

Officer rejecting objections as frivolous — Interference by 
Commissioner and Board of Reve^me. 

Where in an application by the landlords under S. 69 
B.T. Act, the tenants raise an objection alleging that the 
andlords are not in possession of the village in respect of 
rrhxch the application is made, it is an objection which 
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the Revenue Court has jurisdiction to decide and he has 
jurisdiction also to decide whether there is a genuine 
dispute or not. If the Court rejects the objection as 
vexatious and frivolous, the order on the point is final 
and neither the Commissioner nor the Board of Revenue 
has iuusdiction to interfere with that decision, even 
though it may be wrong in law or based on a wrong 
view of the facts. (Swanzy.) THaKUR PRASAD v, 
JUGUGOPE. 11 BE. 118. 

S. 74-A — Landlord and agent — Both, if can be 

fined , 

Under S. 74-A of the B.T. Act both the landlord 
and his agent can be fined separately for realising 
an illegal imposition from a tenant, if both were 
concerned in its realisation. (Biswas, J.) Man- 
ASHA Charan V. Jalkadar Dewan. I.L-R. 
ri942) 2 Cal. 440=46 C.W.N. 887=205 I.C. 
453=15 R C. 622=A.I R. 1943 Cal. 102. 

Ss, 75- A and 110 — Enhancement of rent in 

proceeding for settlement of rent — When takes effect. 

Enhancement of rent in a proceeding for settle- 
ment of a fair and equitable rent under Chap. X 
of the B.T. Act is enhancement of rent within the 
meaning of S. 75-Aor the Act. S. 7S-A of the 
Act although in the nature of a general provi- 
sion, controls the special provision contained in 
S. 110 as regards tlie date from which a rent 
settled under Chap. X is to take effect. (Biswas, 
/) Nagendra Chandra Lahirt v. Probhat 
Chandra Deb. 203 I.C. 625=75 CX.J. 414= 
15 R.C. 456=A.I.R. 1942 Cal. 607. 

S. 75-A — Scope — Decree for enhancement 

of rent and decree for ejectment. See B.T. Act 
S s. 48-D AND 75-A. 46 C.W.N. 255. 

— .' " S. 75 A — Suit for enhancement filed before 21th 

August 1937 — Decree passed after that date but before 
1^/h August, 1938 — Suit pending in appeal on latter 
date — proper procedure. 

Where a suit for enhancement of rent was 
instituted before 27th August, 1937 and decreed 
after that date but before 18th August, 1938, the 
date on which S. 75-A of the B. T. Act came into 
force, and the suit was pending in appeal on latter 
date, 

lieldy that as the decree of the first Court was 
rendered inoperative till 27th Augu.st, 1937 by Cl. 2 
of S. 75-A of the B.T. Act, the appeal should be 
kept pending till that date and thereafter dis- 
posed of accordance with law. {Akram and Pal, 
JJ.) PraS.\nna Dev Raikat v. Bisseswar Das. 
I.LR. (1943) 1 Cal. 589=207 I.C. 277=16 R.C. 
46=47 C.W.N. 374=77 C.L.J. 385=A.I.R. 1944 
Cal. 46. 

S.75-A iX)— Applicability— Decree for enhance-' 

meni under S. 105— Decree passed before section coming 
into force, 

S. 75-A, sub-S. (2) of the B.T. Act, applies to 
a decree for enhancement of rent made by a 
Revenue Officer under S. 105 of that Act. It is 
immaterial that the decree was passed before that 
section came into force, as the decree is one 
made under the provisions of the Act and is, 
therefore, within the term.s of that section. 
(Henderson, J.) Nagendra Chandra Lahiri v. 
Moulvi Md. Abdu.s Sobhan Sahib, IL.R. (1942) 
1 Cal. 58=199 I,C. 800=14 R.C. 676=45 C.W, 
N. 10Ol=A.I.R. 1942 Cal. 142 (1). 
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— S. 76— Land let out as raiyati for agri- 

cultural purpose — Conversion of portion into 
tank and raising remainder for erection of house 
— Such user, if constitutes improvememts. See 
B.T. Act, Ss. 23 and 76. 45 C.W.N. 464. 

S, 85- A — Aptlicahility — Patni tenure — Sur- 
render by fractional piimdar. 

The provision for surrender as contained in 
S. 85- A of the B.T. Act is totally incompatible 
with and contrary to the essential incidents of a 
patni as laid down in Regulation VllI of 18lh, 
and in view of the provisions of S- 195 (e) of the 
B.T. Act it cannot be made applicable to a patni 
tenure. Even if it applies, it cannot possible 
entitle a fractional patnidar to surrender his 
undivided share in the taluk unless his co-shnrers 
also joined with hiiu, (Derbyshire, C /. and 
Mukherjea,!) Nttya Ran tan iVrnKHF.RjcF, z). 
Nirantan Chandra. 195 I. C. 79— 14 R.C. 43“ 
74 CL.J. 393=45 C.W.N. 137=A.I.R. 1941 
Cal. 330. 

S. 86 — Validity of surrender — cVon-iransferable 

holding — Surrender suhseqneni to safe. 

If a tenant sells his holding, although the hold- 
ing is not transferable, the vendee acquires a 
right in the tenancy, which is binding on the land- 
lord, and the landlord, though he has not con- 
sented, is not ordinarily entitled to recover posses- 
sion of the holding, unle‘=s there has Ik en an 
abandonment or a relinquishment of tlie holding 
or a repudiation of the tenancy. It follows there- 
fore that tlie original tenant is not competent 
therafter to surrender the tenancy which he ba'^ 
already sold. (Edgley, 7.) Kala Mia v 
Kshetra Mohan Pal. 199 I,C. 430=14 R.C. 
544=A.I.R. 1941 Cal. 269. 

-S. 86-A — Retrospecihe effect, 

S.86-A of the Bengal Tenancy Act merely lays 
down a rule of evidence, but has no retrospective 
effect. It has no application to a case where the 
diluvion and the abatement of rent took place 
before its enactment. (Henderson, 7.) Gop^l 
Vakta t;. Gopal Munsht. 195 I. C. 450=14 R. 
C. 100=45 C.W.N. 679=A.I.R. 1941 Cal. 432. 

S. 87 — Under raiyati holding tra7isferred before 
Amendment Act of 1938 — Landlord^ if can take steps to 
re-enter after that Act came into force. 

Where an under-raiyati holding was transferred 
before the Bengal Tenancy Amendment Act of 
1938 which made it transferable came into force 
but the landlord took steps to re-enter under S. 87 
of the Bengal Tenancy Act only after the former 
Act came into operation. 

Held, that the new Act did not abrogate the 
right to re-enter which accrued to the landlord 
before it came into force, and that the date on 
which he actually took steps under S. 87 of the 
Bengal Tenancy Act was immaterial unless any 
question of limitation arose. (Edgley, 7.) Kale 
Joddarz;. Tapee Bibl 48 C.W.N. 827. 

" ’S. 88 — Rent of tenure distributed without lands 

being partitioned — Decree against co^sharer for his share 
of rent — If executable as rent decree, 

A decree obtained against a co-sharer, in res- 
pect of his share of the rent is a rent decree 
where as a result of the distribution of the rent 
of the tenure under S. 88 of the Bengal Tenancy 
Act, he has become thp splp tenant the decree- 
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holder though the lands have not been partitioned. 
As the interest of the jiulgnienl-dehtor is a tenure 
within the iiieaniug of the Act, there is nothing 
which can prevent the decree-holder from bring- 
ing it to sale under Chnp. XIV. (H enderson, 7.) 
Ntrmal Chandra v. Jogindra Nath. 49 C.W,N 
161 (1). 

Ss. 88, 3 (18) and 5 (1) — Distribution of 

Rent without partition of lands —Eff ect of^ 
Decree, by landlord, if rent decree. 

There is nothing in the definiiion of a tenure in 
'k 3 (18) or in the provi.sifuis of S. 5 (1) of the 

B. T. Act to support the proposition that there 
cannot be a tenure comprising au undivided 
interest in the land. 1 f on an applical ion by the 
co-^harcrs of the jndgun-nt-dehlor under S. 88 of 
the act, the rent was distributed altlKuigb the 
lands were not partifit^iud, llie law does not make 

1 It im[)ON.siblc for the landlord to <d)tainarent 
I decree. As the interest of the judgment-debtor 
I is a teruire within the meaning of the Act, there 
is nothing which can pre.vent the decree iiolder 
from bringing it to sale umler chapter 14. 
(H enderson, J.) Gohinda Cuandr-A Rov v, 
JoGJNDRA Nath Roy. A.I.R. 1945 Cal. 325. 

S. 88, proviso ('^)'~-Dirision of tenure^— 

Consent of landlord — Presumption from rent 
receipts, 

Receiiits foraliciuot parts of the cash rent from 
each of several tenants are sntricicnt to raise the 
I presnniptioii mentioned in the first proviso to S. 

I 88 of the Bengal Ikiiancy Act, tliat the landlord 
had given his express consent in writing to a 
d. vision of the tenure. (Khundknr, 7.) Amar 
Nath kfi^RA v. Trh.ochandas Durr a. 209 I C, 
292=16 R.C. 347=76 C.L.J. 251=-A,I.R. 1943 
Cul. 565. 

S. 88 (2), proviso ic)^Interpretaiion, 

S. 88 (2), proviso (c) of the B. T. Act does not 
lay down that a tenant who docs not join in the 
application for division of rent will not be debar- 
red from re-agitating the matter in some sub- 
sequent proceeding.^ It goes much father than 
that. It prohibits a Court f rom nirdcing an order 
at all wit(i respect to the share of such a tenant 
(H enderson, J.) Raj Rajksvvar Thakur v, 
Lakshmi Kanta Pramaniic. 217 I.C. 16=17 R. 

C. 151=A.I.R. 1944 Cal. 287. 

S. 88 (6 ) — Order refusing application for 

suh -division on ground that applicant and opposite 
party are not co-sharers— Appeal, if competent 
The Civil Court hearing an applicatic,n for the sub- 
division of a tenancy is entitled to decide whether or not 
the applicant and the opposite party are co-sharer.s and 
a decision on this point is clearly a decision under S. 88 
of the B.T.Act,and as such appealable under sub-S. (6) 
of that section, (hfukherjea and Sen, J/.) JiBaN- 
DHAN S'. ATUL Chandra. 46 C.W.N. 401 = 77 C. 
L.J, 12, 

S. 88 (6 ) — '^Prescribed fec^^ — Meaning- 

Fee not prescribed by Local Government— Appeal, 
if competent without any fee being paid. 

The words ‘’prescribed fee’^ in S, (6) of the B.T. Act 
do not mean the “mutation fee” mentioned in sub-S, 
(4) but mean the fee prescribed by the Local Govern- 
ment.^ But the fact that the Local Government,has not 
prescribed any fee cannot take away the right of appeal 
granted by sub-S. (6). The reasonable interpretation 
of the sgb-section would be that until the fee is pres- 
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cribed, the appeal wouW lie without any fee being paid. 
{Mukheriea and Sen, //.) JicaNDHan r*. ATUL 
CHANDRA. 46 C.W.N. 401=77 C.L.J. 12. 

Ss. 93, 94) 95, 98 aEd 99 — Appointment of com 

mon manager in respect of Icini propeities not belonging 
to same set of owners by one order on one application’^ 
Legality-^ Law before and after Amending Act of 192^. 

Where there are several items of joint property which 
do not belong to the same set of co-owners, one appli- 
cation for appointment of a common manager is not 
maintainable, but the properties must be divided into 
groups and there must be a separate application for each 
one of such groups, each group consisting of properties 
in which the co-owners are the same set of persons. 

If in such a case only one application is made resulting 
in one order of appointinent, the oriler is an illegal one, 
and a suit lies at the instance of any co-owner to recovei 
possession from the common manager, as his appoint- 
ment is not a valid one. This lepresents the law under 
Ss. 93, 94, 95, 98 and 99 of the Bengal Tenancy Act 
both before and after the Amending Act IV of 1928. 
(MitUr and Laiifar Rahman, JJ ) HaRIPADA BISWAS 
z;. MD. NURAL ABSAR. 49 C.W.N. 830-80 C.L.J. 
160 = A.I.B. 1945 Cal. 336. 

95 — Common Manager and Proprietors — Powers 

of borrowing. 

Per Nasim AH, /. — There is no authority or princi- 
ple which precludes a proprietor or a set of propiietois 
of an estate under the management of a common mana- 
ger appointed by the District Judge under S. 95 of the 
Bengal Tenancy Act from borrowing money without the 
Permission of the District Judge for purposes un-con- 
nected with the management of the estate. He can pay 
off the debt incurred by him out of his share of the in- 
come of the estate which may be paid to him by the 
common manager or in any other way he likes provided 
he does not interfere with the management of the com- 
mon manager. A ci editor, therefore, can lend money 
to him agreeing to the repayment of the debt by such 
proprietor or set of proprielois. The common manager 
is not bound to pay dnectiy to such a creditor out of the 
share of that particular proprietor or set of proprietors 
in the profits of the estate unless the order of the Dis- 
trict Judge to that eflect is obtained as under S.98 (4) 
of the Act the common manager is to deal with and 
distribute the profits of the estate in accordance with 
the orders of the District Judge. If a proprietor or a set 
of proprietors want to borrow money for purposes un- 
connected with the management of the estate and 
desires that the debts to be incurred by him or them 
is to be paid out of his or their shares of the profits of 
the estate in the hands of the common manager, such 
a proposal can be considered by the District Judge a^s a 
, matter dealing with the profits of the estate. Although 
the common manager is an officer of the Court, there 
is- nothing in law which prevents a particular proprietor 
or a set of proprietors from authorising him to raise 
in his own name a particular loan as their agent. He 
will not be personally liable for its repayment, unles.« 
he pledges his personal credit. {Nazim AH and Pal, JJ,) 
SUKUMARI OmTA V. DHIRENDRA NATH ROY. 

197 I.C. 869=14 R.C. 401=73 C.L.J. 356=A.I. 
R. 1941 Cal. 643. 

— — — S OS ’— of property under management of 
common manager — Sanction of District Judge^^Not 
necessary. 

The sanction of the District Judge is not necessaiy 
for the sale of the property under the management 
of a common manager appointed by him in execution 
of a decree obtained against the proprietors of that pro- 
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perty {Henderson /.) DWARKANTATH RAY. v. SyED 
ABDUL Latif Mian 48 C.W.N. 346. 

-S, 103 (1) before 1928 amendment and 

S. 103 B — Entries in respect of non agricultural land 
— Presu mpti otu 

A record of rights could be lawfully prepared in 
respect of non-agricultural land under S. 101 (1) of 
the Bengal Tenancy Act even before its amendment in 
1928, and entries therein would attract the stautory 
presuiiipiion under S. 103'B of the Act. {Biswas, Jf) 
RAIHINDRA NARAYAN DAS V, GUNENDRa KRISHNA 
ROY. 48 C.W.N. 153. 

S. 102 (gg) as amended in 1907~-Survey 

ordered before coming into force of amendment — Omis- 
sion to record irrigaiioii lights or to Prepare fard-i- 
abpashi — Effect of — If negatives irrigation rights. 
Harihar Prasad Singh z/. Janak Dulari Kuer 
Q.D. 1936-’ 40 Vol. I Col. 3238.] 191 I.C. 275= 
153=AJ.R. 1941 Pat. 118. 

S, 103-B — Presumption from entry in record 

of ri ghts—Evidence shoiving foundation for suck entry 
— If necessary. 

An entry in the record of rights must be presumed to 
be correct unless the contrary is proved. A party relying 
on such presumption is not bound to adduce evidence to 
show that there was foundation for the entry. Rox- 
burgh /.JHAKSHAMUKHI dasi Kshititindra deb 
Roy. 209 I.C. 156=16 R.C. 296-47 C.W.N. 
662==A.I.R. 1943 Cal. 453. 

S. 103 B (5) — Presumption under — Availabi- 
lity against person challenging correctness of entry- 
under S. 106 ABDUL WaHEB V. NAGENDRA CHANDRA 
LAHIRI. [.y^^Q.D. 1936— ’40 Vol. I Col. 3239 ] I.L.R. 
(1940) 2 Cal. 559 = 192 I.C. 685=13 R.C. 335. 

“Ss 103-B (5), 102 and 101 — Tenancy not 

governed by Act — Entry as to its permanency — Pre- 
sumption, 

Per Pai, — An entry in the record of rights as to the 
permanent character of a tenancy which is not governed 
by the B.T. Act gives rise to the statutory presumption 
under S. 1U3 B (5) of that Act, when such entry was 
made under an order made by the local Government 
under S. lOl after its amendment in 1928. S. 102 (h) of 
the Act authorises a Revenue Officer to make such an 
entry and the authority is not taken away by the 
proviso to that section. (Nasim AH and Pal, JJ,) 
JOGENDKA Krishna v , SuBashini I.L.R. (1941) 
2 Cal. 44=74 C.L.J. 145=197 I.C. 376=14 R.C. 
361=45 O.W.N. 590=A.I.R. 1941 Cal. 641. 

S. l^A—Presh settlement — ESdct of— 

Rights of tenant. 

A fresh settlement will not abrogate the 
rights of the tenant if the landlord gets a lease 
from the Government and is in a position to fulfil 
his obligations to the tenant. {Mukherjea, /.) 
Srikahta Mribha V. Prafulla Chandra Ghosh. 

; 200 I.C. 235=14 R.C. 692=74 CX.J. 139=A.L 
: R. 1942 Cal 133. 

S 104 — Settlement of rent— Rent fixtd under 

, p re- Act contract — If Can be ignored-^Rcventee settle- 
\ ment not accepted by proprietor. 
i In settling rent under S. 104 of the B.T.Act, the Reve- 
nue Officer is not only not competent to disregard or 
alter the terms of the contract entered into between the 
proprietor and the tenant before the passing of the Act, 
but on the other hand is bound to fix the rent on the 
basis of that contract. It is immaterial that the revenue 
settlement is not accepted by the proprietor and it is 
made with a stranger or that the Government has taken 
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khas management of the estate under Regulation VII of 
1822. A person aggrieved by the decision of the 
Revenue officer may institute a suit under S. 104-H of 
the Act. {Mukhetiia and Elhs, //.) PROVINCE OF 
Bengal iv. Midnapore Zemindary Co., Ltd. 49 
O.W.N. S95«=A.r.B. 1945 Cal. 341. 

Ss. 104-A to 104-F and 104-H — Entry of 

rent— Effect of — If includes decision as to liabi- 
lity to payment of rent. 

A perusal of the grounds of appeal specified in 
S. 104-H affords complete conviction that the 
entry of rent settled in the settlement rent roll 
prepared under Ss. 104-A to 104-F, included a 
decision as to liability to the payment of rent. 
The Settlement Officer is not entitled to dis- 
regard, or to alter, contractual rights, but is 
bound to regard them and to give effect to his 
view of them. {Lord Tha'i’iLerton.) Kumar 
Chandra Singh v, Midnapore Zemindary Co. 
69 I.A. 51=I.L.R. (1942) Cal. 1=8 B.R. 627= 
14 R.P.C. 128=46 C.W.N. 802=:I.L.R. (1942) 
Kar. (P.C.) 23=199 I.C. 545=A.I.R. 1942 P.C. 
8 (P.C.). I 

« — ; — Ss. 104-H and 111- A—// provide alter- 
native remedies. 

S. lil-A of the B. T. Act cannot be construed 
to provide an alternative remedy, when the 
remedy provided by S. 104-H is no longer open. 
The specific provisions of Ss. 104-H and 104-J 
cannot be cut down by any such construction, as 
it would render nugatory the period of limita- 
tion of action provided by S. 10^-H and .the 
finality provided by S. 104-J. {Lord Thankerton.) 
Kumar Chandra Singh v. Midnapore Zemtn- 
daryCo. 69 LA. 51=I.L.R. (1942) Cal. 1=8 
B.R. 627=14 R.P.C, 128=46 C.W.N. 802=1 L. 


The suit contemplated by S. 106 of the Bengal 
Tenancy Act is for decision of a dispute regard- 
ing any entry made in or omission from the 
record. If investigation of title is necessary for 
such a purpose it will certainly be within the 
competence of the Revenue officer exercising 
jurisdiction under this section to do that. No 
doubt in a suit under this section the Revenue 
officer has primarily to go on the question of 
actual possession. But there may be cases where 
the determination of the question of possession 
itself may be dependent on the question of title, 
as when the character of the disputed land is not 
such as to admit of continuous occupation by 
either party and both the parties claim title to it 
and assert their respective possession of the 
same by reason of some occasional acts of 
enjoyment. In such a case who is in possession 
is to be determined by the fact of the title, each 
having the same apparent actual possession. 
(Pah I.) Chairman, District Board Rangpur 
V. Jagatpat Singh Ducar. 198 I,C. 23=14 R C. 
416=73 CX.J. 397=45 C.W.N. 797=A.I.R. 
1941 Cal. 676. 


S. XOS—Scope of suit— Question if person 

in possession is henamidar for another. 

A suit under S. 106 of the B. T. Act only calls 
for a decision on the question of actual posses- 
sion on the date of the entry in the Record of 
Rights, and not of the title to possess. The 
question whether the person in possession is a 
benamidar for another does not, therefore, fall 
to be decided in such suit. {Pal, D Sarat 
Chandra Mitra v. S^ntosh Kumar Haldar, 
209 I.C. 569=47 C.W.N. 544=16 R.C. 374= 
AJ.R. 1944 Cal. 145. 


R. (1942) Kar. (P.C.) 23=199 I.C. 545=AI.R. 
1942 P.C. 8 (P.C.). 

-Ss. 105 and ithdrazval of procee- 
ding under S. Determination of special issue 
under S'. j05-.^4 — Jurisdiction of Court. 

When in a proceeding instituted under S. 105 
of the Bengal Tenancy Act for settlement of rent 
a specialissue is raised by the landlord under S. 
105-A as to the correctness of certain entries in 
the settlement record, the Court has jurisdiction 
to hear and decide that issue although the land- 
lord subsequently withdraws his substantive 
application under S. 105. {Bartley and Roxburgh 
-If.) Sanat Kumar -z;. Debendra Nath. 199 1. 
C. 445=14 R.C. 552=45 C.W.N. 304=A.X.R 
1941 Cal. 332. 

S, 106 — Scope of sui^Dispute regarding 

entry as to amount of rent payable. 

A dispute regarding an entry in the Record of 
Rights as to the amount of rent payable is within 
the scope of the suit under S. 106 of the B. T. 
Act. The decision of such a dispute will not be a 
settlement of rent within the meaning of S. U3 
of that Act, but will only settle the dispute as to 
what should be the correct entry under the head 
“amount of rent payable'’. But an order that the 
amount of rent decided^ to be payable will come 
into effect from a certain date, is uncalled for in 
such a suit. {Pal, /.) Sarat Chandra Mitra v. 
Santosh Kumar Haldar. 209 I.C. 569=47 
C.W.N. 544=16 R.C, 374=A.I.R. 1944 Cal. 145. 
“ S. 106 — Scope of suit — Enquiry into title--- 

Pffwer of Revenue officer. 


S. 107 — Decree for costs passed by Special 

Judge— Execution — Jurisdiction of Civil Court. 

A decree for costs passed by a Special Judge 
in permitting the withdrawal of a suit brought 
under S. 106 of the B. T. Act with liberty to 
institute a fresh suit can be executed by a Civil 
Court to which it is transferred for execution. 
{Henderson, /.) Saha Samsuddin Ahmed v. 
Serajal Haq. I.L.R. (1942) 2 Cal. 121=203 
I.C. 222=75 C.L.J. 503=15 R.C. 407=46 C.W. 
N. 696=A.I R. 1942 Cal. 567. 


S. 108-B {S)—Entry as to rate of rent in 

record of rights — Presumption — Production by 
tenant of earlier rent decree showing lower rate— 
If shifts burden of proof. 

The presumption of correctness attaching to an 
entry in the record of rights as to the rate of 
rent for an occupancy holding, is not rebutted by 
the tenant by the mere production of a rent 
decree passed between the predecessors of the 
same parties many years before the records of 
rights was framed showing a lower rate of rent. 
The burden of proof is not in such circumstances 
shifted to the landlord’s shoulders and it is not 
his duty to prove by other evidence that the rent 
was enhanced after the date of the decree or that 
the enhancement was within the limits prescribed 
by law. {Khundkar, J.) Jugal Kishore 
Banerjee V . Sreeram ChatteRjee. I X.R. 
(1942) 2 Cal. 554=207 I ,C. 436=16 R.C. 66=7« 
C.L.J. 384=47 C.W.N. 144=:A.I.R. 1943 Cal. 
264. 
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S. 111-A, ptowiso-^Applicahllity. 

The proviso to S- lll-A of the B. T. Act is 
satisfied apart from any matter covered by 
S. i04-H by holding it to be applicable to cases 
where the challenge is, for instance, as to the 
right of the Settlement Officer to deal with the 
subjects under Ss. 104>A to 104-F. {Lord Than- 
kerton.) Kumar Chandra Singh Midnapore, 
Zemindary Co. 69 I.A. 5i=I.L.R. (1942) 2 Cal. 
1=8 B.R. 627=14 R.P.C. 128=46 C.W.N. 802= 
I.L.R. (1942) Kar. (P.C.) 23=199 I. C. 545= 
AI.R. 1942 P.C. 8 (P.C.). 

S. 144 (as amended in 1928) — Jurisdiction of 

High Court — Suit for rent. See LETTERS PATENT 
(Calcuita), Cls. 12 AND 44. 49 C.W.N. 562. 

S. 146-A— Applicability — Certificate sale. 

See Bengal Bublic Demands Recovery Act, S. 
20. 45 C.W.N. 277. 

^S, 146~A — Rent suit — Principle of repre- 
sentation— Condition. Haran Charan Nandal 
V . Hiralal Nasker. [see Q.D. 1936—40 VoL I 
Col. 3239.] 194 I.C. 172=13 R.C. 486=A.I.R. 
1941 Cal. 88. 

S. -146 A (3) — / nierpretati on . 

The proper interpretaion of sub- S. (3) of S. 146-A 
of the B. T. Act is that the four sub-clauses must be 
read in a disjunctive way. If the landlord institutes a 
rent suit against a person falling within any one of the 
descriptions in any one of the said four sub-clauses and 
gets a decree, that decree will be regarded as a rent 
decree and the sale in execution thereof as a sale under 
Chap. XIV of the Bengal Tenancy Act provided that 
the parties who have interest in the tenancy and who 
have been left out of the suit do not fall within any one 
of the categories described in the other three sub-clauses 
ofsub-S. (3). {Mitier, J.) Pamanath Banerjee 
GiRISH CHANDRA Sinha, I.L.R. (1941) 1 Cal. 
278=196 I.C. 602=45 C.W.N. 119=A.I R. 1941 
Cal. 515 
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that the defendants in the suit represented the entire 
bod} of the co sharer tenants, if it is found that even one 
co-sharar tenant answering any of the descriptions in the 
four clauses has been left out. (^Khundkaf\ /.) 
Mahadeb Manual v. Ratan MandaL. I.L.B. 
(1944) lOal. 612-219 I.C, 201=A.I.R. 1946 Cal. 
186. 

Ss. 148-A and 162 to 166 — Rent decree obtain' 

\ed by some of co-sharer lu7idlords — Apphcation for its 
execution by them — Amount payable to them stated 
tkeretn as amount payable under decree and not total 
amount — Effect of sale. 

Where a rent suit instituted by some of the co-sharer- 
landlords was in compliance with all the relevant pro- 
visions of the B. T. Act, particularly of S. 148- A of 
that Act, and the decree obtained in that suit was a 
valid decree available against the holding in the man- 
ner provided in Chapter XIV of the Act and the exe- 
cution of the decree complied with all the requirements 
of Ss. 163 to 166 and S. 148-A (7) and also of S. 162 
excepting that in naming the amount recoverable under 
the decree the total amount so recoverable was 
not stated but only the amount payable to the applicants 
for execution was given as the amount recoverable, but 
the application for execution contained all other des- 
criptions of the decree and was for the benefit of the 
entire body of the decree-holders, 

/deid, (0 that this non-compliance with S. 162, if 
non-compliance it was, did not in any way affect the 
execution proceeding and the sale held in it would have 
the effect of passing the entire holding to the purchaser 
as contemplated by S. 65 and Chap. XIV of the B. T. 
Act and that the character and effect of the execution 
was not in any way affected by the fact that the appli- 
cation by the other cc-shaicrs for joining the execution 
case as co-applicanls w'as disallowed, (it) and that con- 
sequently a purchaser at another rent sale held sub- 
sequently to the above sale did not acquire any title to 
the holding by his subsequent purchase- {Ral, /.) 
SAden z'. Dilip Kumar Roy Chowdhury. 
46 C.W.N. 505. 


— S. 146-A (3) — Scope and effect — Representa- 
tion in rent suits. 

The doctrine of representation in rent suits does not 
rest solely on the provisions of S. 146 A of the B.T. 
Act. Sub-S. (3) of that section enacts no more than 
this that if the defendants in the suit include all the 
persons mentioned in the various clauses of that sub- 
section, then the entire body of co-sharer tenants shall 
be deemed to be represented by them, or in other words 
that in that case there will be an irrebuttable presump- 
tion that the entire tenancy has been represented in the 
suit. It does not say that the non-joinder of any such 
persons of any other persons having an interest in the 
tenancy will of itself negative representation. The 
question of representation is one of fact, and must 
depend on the particular circumstances of each case. 
There is no reason why, apart from the provisions of 
sub-S. (3), it may not be still open to a party interested 
to show that, in point of fact, the entire tenancy was 
represented in the suit by the persons who were actually 
joined as defendants. {Biswas, /,) SURATAN 

Bibi z/. Lutu Gopal Bhattacharjya. I ,L.R. 
(1942) 1 Cal. 523=205 I.C. 66=15 R.C. 570= 
A.I.R. 1943 Cal, 51. 


"■■■'S, 146-A (3) — Scope — Representation of entire 
body of co-sharer tenant Meaning of , 

The four clauses of sub-S. (3) of S. 146-A of the 
B.T. Act are disjunctive, but the Court cannot hold 


-S- 148-A — Rent suit — Rent for earlier period 

cervered by award a f Debt Settlement Board tacked to 
claim in suit — Deccree^ i f rent decree. 

A decree passed in a suit to recover rent due for a 
certain period does not cease to have the effect of a 
rent decree merely because the landlord has included in 
the suit the rent due for an earlier period which was 
covered by an award made by a Debt Settlement Board. 
It is necessary to examine the award and to see whether 
if it were a decree passed in a rent suit, it could be exe- 
cuted as a rent decree. If it could, then it may be so 
executed in the absence of any other obstacle in the 
way of the decree-holder. But if the award includes 
rent which could not be recovered in the suit on ac- 
count of the bar of limitation, the decree passed in the 
suit cannot be executed as a rent decree but must be 
executed as a money decree. (^Henderson^ /.) /OGEN- 
DRA NARAYAN MaTIUMDAR v. NURMAHAMMAD- 
LLLA SarkaR. 77 C.L.J. 67. Affirmed on L. P- 
Appeal in A.I.R. 1945 Cal, 32=219 I.C. 109=18 
R.C. 67. 

S. 148-A — Single suit for rent in respect of 

two holdings in possession of different Persons and for 
different periods — Decree passed in suit — V alidiiy^If 
has effect of rent decree — C . P . Code, S. 99, 

Where an original holding had been split up into 
two holdings and these holdings were in possession of 



35i 


THE QUINQUENNIAL DIGEST, 1941—1945. 


352 


BBNGl’Ali TEHANC? ACT, (VIII Or 1885). ; BENGAL TENANCY ACT, (VIII OF 1885), 

different persons but a single suit had i>een brought to 
recover rent for different perioiN in lespect of the two 
holdings, there cun iie no doidit that two separate iMiiisCN 
of action were itnpi opeily joined in the suit for tent. 

Bat the decree passed in tlie suit could not be reversed 
merely on the ground of inisjoinde: even in^ a ptocceii- 
ing by way of appeal if it has not atTected tne merits of 
the case, in view of the provisions of S. 99, C J\ (hxle. 

If there was no appeal from the decree and no objection , , , ^ 

was raised by any of the defendants conctined to the : l)jc;ston effect to tenant s plea of sus- 


No appeal lies from an order under S. 149 (3) of the 
B. T. Act. bur if an appeal is hied against the order 
a turlhei appeal to the High Court from the decision of 
the appellate Court is competent, and not an applica* 
tiun in revision. {JJenaet /.) KamaN CHaN- 
DKAu. Kkdar NA iH. 197 I.C. 15—45 C.W.N, 
930—14 R.C. 305=A.i.R. 1941 Cal. 441. 

“S. 153 — Decision OK atnoimi of rent annually 


frame of the suit, they cannot be heard to say in a sub- 
sequent suit that the deciee was without jmisdictiou. If 
in passing the decree, the Court moulded th.e decree in 
such a manner as to enable the dccr.-'e to apfily dis- 
tributively to the two holdings in respe.d of which the 
suitw^as brought and the execution pioceedings were also 
moulded on the same lines so that each set of deteaiiants 
knew what they had to pay, the decree has the elleci of 
a rent decree. (^Harries, C,J^ and Fail All, /.) 
SUNDAR PaNDITT'. Mahadeo Prasah. 197 I.C. 


476-8 B.R. 
Pat. 243. 


228=14 R.P. 312=A.I.R. 


pensin of rent — // amounts to. 

Whether, when the Court gives effect to the 
tcnaiu's pica u£ suspension of rent, it can be said 
to have decided a question relating to the amount 
ul rent annually payable by the tenant as is con- 
Leinpialecl by tliexiroviso to S. 153 of the B.T. Act 
depends on the nature of the pleadings and the 
facts of a particular case. When the tenant has 
not been put in possession of any portion of 
the demised premises or has been permanently 


S. 148-A (2) — tfoK-sennee of special notice on , 

co-sharer landlord defendani — EfTcct of decree. ! 

A co-sharer landlord who is made a defendant in a ^ 
suit framed under S. 14S-A of the Bengal Tenancy j 
Act remains only in name as a party, if nO notice or , 
summons of the suit is served on him and he does not ^ 
appear. In that case he is not a party t.) the suit in the | 
eye of law and the decree would nut be in tiuit event a | 
rent decree. But if he is either served with the sum- ; 
raons of the suit, or if he appears and is represented in | 
the suit, the decree would be a rent decree, if other 
material conditions of S. 148* A are fulfilled. If in 
such a case the special notice under aub-S. (2) is not 
served on him the only effect ot the non-service is thai i 
he does not lose his right to sue for his share of the rent j 
for that period in a separate suit. (Mttier and Biswas 
jATiS CHANDRA Pal r. KvSHi RODE Kumar. 
I,L,R. (1943) 1 C?l. 274=208 I.C. 309=16 
R.C. 155=76 C.L.J. 83=47 C.W.N, 186= 
AI R. 1943 Cal. 319. 

S. 148-A (4) — Non-consolidation of rent suits 


1942 I deprived of it and the court either, directs suspen- 
sion or abatement of leiit generally it cannot be 
said that a question of the amount of rent payable 
by tlic tenant is not decided in such cases. Even 
if a case of total suspension of rent is different 
in principle from one of abatement or apportion- 
ment of rent It may be fairly argued that in a 
case where the plea taken by the tenant is one of 
partial dispossession by the landlord a question 
would always arise as to whether the rent should 
be suspended in its entirety or would be appor- 
tioned merely and if the Court allowed suspen- 
sion that would aniount to an implied decision 
that there sliould not be any apportionment in 
that particular case. {Mtikherjea (2nd Roxburgh 
JJ.) Atar Mian in dr a Kumar. 196 I.C. 639 

=45 C.W.N. 761=14 R.C. 265=76 C.L.J. 29= 
A.I.R. 1941 Cal. 556. 


-S. 155- 


■Suit for cicetment of occupancy tenant 
'AlUzatu n of several acts if wuSte — Fight to sue 
W ken atcrues — Limitation Act, Art. 32. ^ 

A suit for ejectment of an occupancy tenant and for 
- _ r J J • i compensaiion on the ground that he had used the lands 

~£/rui of decree passed s,s i i„ a n.anncr which r«,d««d the same unfit for the mr- 

Non-comphance «itlt .ub-b. (4) of S. 148-A of the | as is contemplated in B. 155 

Bengal Tenancy Act would be at most an ififRulmity, ; Bengal Tenancy Act, is governed by Art. 32 of 

"! ! the Limitation Act. It is well seuled that if there is a 
misuse by the tenant even of a portion of the land com* 


and could not alter the nature 

the main rent suit with which the other suits were not 
consolidated. If would be a rent decree. {dVIieter and 
Biswas^ JJ.) JaTIS CHANDRA PaL v. KSHIRODE 


prised in the tenancy, the landlord's right to eject may 
and must be exercised in respect of the whole holding, 


T r i be exerciseu in respect uic v^uwit. 

— T?r aaf-?2^7: Shk- i he cannot bring a suit for the ejectment only from the 

A \ J* S3 C.W.N. 186 j poj-tion which was actually misused. But this does not 


— 'S, 148-A (6) — Separate decrees passed in 

favour of different co-plainiijs— Validity, 

S. 148-A (6) of the Bengal Tenancy Act, no doubt 
requires one decree to be passed specifying the amount 
payable to each co-sharer landlords or to each 
set of co-sharer landlords, separately. If however, 
instead of drawing up one decree in that form, 
separate decrees are drawn up in favour of the different 
sets of co-plaintiffs, the matter is only one of form and 
not of substance; {Mitter and Biswas, J JJ JatiS 
Chandra Pal Kshirode Kumar. I.L-R. 

274=208 I.C. 309=16 R.C. 155 
=76 CL. J. 83=47 C.W.N. 186=A.I.R. 1943 
Cal. 319. 

"“S. 149 (3) — Order unde r^ Appeal, if lies — 
Appeal filed against order^Further appeal or revision 
to Nigh Court— If competent. 


; mean that where the tenants affect- only a portion 
> the land by any acts of waste, the landlord shall be 
bound to sue at once and that he may not wait tul 
further acts of waste are committed on the rest of the 
tenancy. Similarly, it does not follow ^ that because 
a suit for ejectment may be barred, if it is founded ^ 
any particular act of waste or misuse, it may not be 
within time as regards other acts of a similar kmo 
which might equally found a fresh cause^ of 
Therefore, in order to decide whether a suit is barred 
or not, it is necessary for the Court to come to an ex* 
press finding as to when the plaintiff first came 
of each of the several acts of misuse or ^ waste allegea. 
It is also necessary to see when the various acts com* 
plained of produced the result which would give the 
plaintiff the right to sue. The right to sue does not 
accrue until and unless the land has been rendered un 
' for the purposes of the tenancy. The result is not neces 
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sarily reached as soon as the act is commenced. Nei- 
ther can it be said that it is not reached until the act is 
finally completed. It is a question of fact, which 
depends on the evidence as to when and at what stage 
the land may be regarded as having become unfit by 
reason of any acts committed by the tenants. {Biswas. 
/.) PROBHATI DeBI V. TARAK NATH KuNDU. 46 
O.W.N. 786. 

S Ib^—Suit for eiectment of occupancy tenant 

— Limitation — Exclusion of period of notice — Limita’- 
tion Act, S. l5 (2). 

In computing the period of limitation for a suit for 
ejectment of an occupancy tenant on the ground that he 
had used the land in a manner which rendered the same 
unfit for the purposes of the tenancy, the landlord is 
entitled to claim the exclusion of the period of the 
notice served by him on the tenant under S. 155 of the 
Bengal Tenancy Act. Such a notice is a notice of a suit 
within the meaning of S. l5 (2) of the Limitation Act. 
(Biswas, /.) PROBHATI DeBI v . TARaK NaTH. 
Kundu. 46 O.W.N. 786. 

“““.""■“-S. 158*B (2) — Absence of notice — Legality of 
sale. 

Per Mukkerjea, J. — A sale held in execution of a rent 
decree without complying with the provisions as to 
notice in S. 158-B (2) of the B. T. Act (which is now 
S. 148-A (7) of the present Act) is not a nullity out and 
out, and void for want of jurisdiction. The sale is still 
good as a money sale and it would pass the right, title 
and interest of the judgment-debtor. It is not correct 
to say that it is an irregular sale, which will mean that 
it has to be set aside by a proper proceeding. 

Per Roxburgh, J. — The issue of notice under S. 158-B 
(2) is not mandatory and is not a condition precedent to 
give the Court jurisdiction to sell. In omitting to give 
proper notice under this provision, the Court commits an 
irregularity and the sale of the entire holding remains 
good subject to proceeding under O. 21, R. 90, C. P. 
Code. The irregularity cannot have the effect of turning 
that sale into something of a different character, namely, 
a sale merely of the right, title and interest of the judg- 
ment-debtor. (Mukkerjea and Roxburgh, J J.) RAJ 
Jab ALi Khan z/. B hup ATI sh Chandra Roy. 201 
I;0. 574=16 R.C. 242-74 O.L J. S60=A.LE. 1942 
Cal. 61. 

■ ■ ■■— -8. 158-B (2 ) — Absence of notice-— Waiver by co- 

sharers. 

Per Mukherjea, /. — The provision for giving notice 
in S. 158-B (2) of the Bengal Tenancy Act is intended 
merely to safeguard the interests of the other co-sharer 
landlords. It is the co-sharers alone who can impeach 
the sale on the ground of notice and it is open to them 
also to waive their right \:o notice, and treat the sale as a 
rent sale. If the co sharers after being apprised of the 
sale keep quiet and do not take any steps, it would 
amount to waiver of their right to notice. (Mukherjea 
and Roxburgh, //.) Rajjab Ali KHAN v. Bhupa 
T iSH CHANDRA ROY. 201 1.0. 614** 15 R.O. 242=74 
C.Ii. J. 360=A.I.B. 1942 Cal. 61. 

— S. 169 — Annulment of encumbrance — Right of 

purchaser of under raiyati holding. 

S. 159 of the B. T. Act by itself cannot give the pur- 
chaser of an under-raiyati holding at a sale in execution 
of a decree for rent the right to annul incumbrances as 
provided for in that section. The purchaser will have 
this right only if the decree for arrears created a charge 
under S. 65 of that Act. (Mukherfea, /.) ABDUS 
Samad Molla V, Abdul Oofur molla. 

(1941) lOal. 409=1961.0. 367=14 E.C. 227=46 
O.W.H. 367-A.X.B. 1941 Cal. 396. 

QiDr-23 
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S. IS^^Purchaser of ho[ding after rent 

dec'^ee not impleaded in execution proceedings 
— Whether hound by execution sale, 

A purchaser of a holding after the passing of a rent 
decree is bound by the sale held in execution of that 
decree, although he was not made a party to the execu- 
tion proceedings. There is no statutory provision which 
requires a decree-holder to give a notice to a person Who 
is not the judgment-debtor or a representative of the 
judgment-cdebtor. (Henderson. Jf) SURENDRA NaITH 
HALDAR V. PRATAP CHANDRA MaJAI. 76 O.L.L 
248. 

Ss. 159, 160 and 167 — Kent sale — When subject 
to under-raiyati inter ed. 

A purchase of a holding at a sale in execution of a 
rent decree is subject to the under-raiyati interest 
therein only if the under-raiyati interest was an “incum- 
brance** within the meaning of S. I6l of the B. T. Act 
but it had not been annulled by the purchaser undef 
S. 167, or if it was a “protected interest’* as defined in 
S. 160 of the Act. S. 159 in fact makes it clear that on 
no other basis could the under-raiyati interest beheld to 
be binding on the purchaser. This is a section which 
purports to enact an exception to the general rule that 
the tenure or holding itself shall pass at a rent sale, and 
it makes an exception only in favour of “protected 
interest” on the one hand, and in incumbrances** on the 
other, provided in the case of the latter the purchaser 
takes no steps to annul the same. It follows that all 
other interests will ipso facto stand determined by such 
sale. In other words, an interest will subsist, if it is a 
protected interest, it will also subsist, if it is an incitm* 
brance and is not annulled; but an interest, which is 
neither a protected interest nor an incumbrance, must 
yield to the rights of the purchaser. As the definition 
of the term “incumbrance” in S. l6l (a) shows, if an 
interest is a protected interest, it cannot be an incum- 
brance, but the converse does not follow that if it is not 
an incumbrance, it must be a protected interest. An 
interest is not therefore necessarily saved from a rent 
sale by merely showing that it is not an incumbrance, 
it can be saved only where it is not an incumbrance 
because it is a protected interest. (Btswas, /.) 
Khateruddin V. Tripurasundari Dkbi. 46 0# 
W.N. 383 =-201 1.O. 344 = 16 E.O. 170=A.I.B. 3.942 
Cal. 376. 

Ss. 159 and 161 — Reservation of power to 

annul incumbrances — Scope and object. Pro- 
fulla Nath Tagore z;. Santosh Kumar. 

Q.D. 1936~-’4o Voi. I, Col.3239.j I.L.R. (1940) 
Kar. (P.C.) 394=I.L.R. (1941) 1 Cal. 1=1941 
P.W.N. 278=45 C.W.N. 309- 

Ss 159 and 151— Several purchasers — 

Power to annul incumbrance — If must he exercise 
jointly. 

The power to annul the incumbrances under 
the B.T. Act is given to “the purchaser” meaning 
there by the entire body of purchasers when there 
are more than one purchaser of the tenure or 
holding. Such power must therefore be exerdsed 
by the entire body of the auction-purchasers 
jointly. (Akram and Pal,JJ) Sarala Sundaeiz^. 
Purna Chandra. I.LR. (1942) 2 -031.52=46 
C.W.N. 409=205 I C. 272=15 R.C. 693=76 
C.L. J. 377=A.I .R. 1943 Cal. 52^ 

S. 160 Dwelling-houses— Meanififf. 

Dwelling houses in S. 160 (e) of ike D. X Act; 
mean permanent dwelling-houses. The co^HojeatioH 
I of the words in this clause goes to j 
' the object is to protect lease? 9a 
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structures have been erected. (Biswa^, /.) 
Latim SeIkih V. Tripura Sundri. 46 C.W.N. 383- 
=201 l.C. 344=15 R.C. 170=:A.I.R. 1942 Cal. 
375. 

S. 162— Rent decree obtained by some of co- 

sharer landlords — Application for its execution by 
them — Amount payable to them stated therein as 
amount payable under decree and not total 
amount— Effect of sale, B. T. Act Ss. 148-A 

AND 162 TO 166. 46 C.W.N. 505. 

Ss. 164 to 161— Sale of tenure at rent sale 

— Sub- tenant under defaulting tenant — Fosiiion of 
^If becomes tenant vtnder purchaser till annulment 
end trespasser thereafter. 

When a tenure is purchased at a rent sale a 
sub-tenant under the defaulting tenant does 
not become automatically a tenant under the pur- 
chaser and remain a tenant till the tenancy is put 
an end to by a notice under S. 167 of the B. T. 
Act. If the purchaser exercises his right to 
annul the incumbrance the position of the sub- 
tenant will be that of a trespasser from the very 
moment of the sale. He can be treated as a 
tenant if the time for exercising his right pi 
annulling incumbrances has expired. {Mukherjea 
and Biswas, JJ.) Pbovabati Debi v. Pkofap 
Chandra Mazumdar. I L.R. (1942) 1 Cal. 49= 
200 l.C. 453=15 R.C. 3=45 C.W.N. 991=74 C. 
L.J. 104=A.I.R. 1942 Cai. 145. 

Ss. 165 and 163 — Sale proclamation with 

power to avoid all encumbrances ordered — Fur- 
ther proceeding stayed by Debt Settlement Board 
'^Stay order vacated beyond one month from date 
fixed for sale — Nature of fresh procla?nation to be 
issued — C. P,C. 0. 21, Rr. 67 and 69. 

Where after a proclamation of sale with power 
to avoid all encumbrances was ordered tinder 
S. 165 (1) of the B. T. Act further proceedings 
were stayed by a notice issued by a Debt Settle- 
ment Board under S. 34 of the Bengal Agricultural 
Debtors Act and the order of stay was vacated 
beyond the period of one month from the date 
fixed for the sale, R. 69 of O. 21, C. P. Code, will 
operate to require a fresh proclamation to be 
issued and the proclamation will be one of the 
kind leading to the part of the sale, which is 
being adjourned namely a proclamation under 
S. 165 (1) for sale with power to annul encum- 
brances and not a proclamation under S. 163 of 
the B. T. Act for sale free from encum-^ 
brances. At this stage the words ‘‘under 

R. 67*^ in R. 69 of O, 21, C. P Code, are to 
be interpreted to mean R. 67 as varied by 

S. 165 (1) of the B. T. Act read with S. 163 
(3). It follows that the proclamation must be 
for a sale with power to ^ annul encumbrances 
and fixed for a date not less than fifteen or more 
than thirty days" from the date of the postpone- 
ment" which date of postponement must be the 
date on which fresh proclamation is ordered. 
(Biswas and Roxburgh, JJ,) Bibhuti Bhusan 
Das Bejoy Chand Mahtab. I.L.R. (1942) 1 
Cal. 359=202 l.C. 434=15 R.C. 335=75 C.L.J. 
186=AJ.R. 1942 Cal. 481. 

S. 167 — Annulment of sub-tenancy — Right 

of purchaser — Nature of sub-tenancy— If material 
A purchaser of a raiyati holding at a sale held 
in exection of a rent decree is entitled to annul 
an under raiyati jama, although it consists of 
^omesti^d lands within the |urisdiction of a 
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Municipality. The right of the purchaser to annul 
an incumbrance which includes a sub-tcnancy 
depends on whether or not the decree in execu- 
tion of which the purchase is made is a rent- 
decree and is wholly irrespective of the nature of 
sub-tenancy sought be annulled. It is, therefore 
immaterial whether the hub-tenancy is for any 
agricultural purpose or not. (Biswas, J.) Btd- 
yat Laia Dasi V. Ahadali Sheik. 45 C.W.N. 
165. 

S. 167 — Application under — Limitation- 

Starting point — Application to set aside sale dis- 
allowed by trial Court, allowed by Appellate 
Court and ultimately disallowd by High Court- 
Confirmation of sale by trial Court while dis- 
allowing application. 5ecB.T.Act, Ss. 174 (3) 
174-A (5) and 167. 46 C.W.N. 706. 

S. 167 — Fresh notice — Pow-er of Court to 

isssue — Question of service of .previous notice 
pending in appeal. Kiran Chandra Das v. 
Matilal Biswas, [see Q D. 1936— ’40 Vol. I. Col. 
479.] 191 l.C. 796=13 R.C. 282. 

S. 167— Incumbrances created by registered 

instrument — Pur chaser j tf can be taken to have had 
^'notice''. 

Under S. 167 (i) of the B. T. Act, a purchaser 
must be taken to have had notice of an incum- 
brance withm a reasonable time of his purchase 
when that incumbrance has been effected by a 
registered instrument. (Akram and Pal, JJ.) 
Sarala Sundari V. Purna Chandra, I.LR. 
(1942) 2 Cal. 52=46 C.W.N. 409=205 l.C. 272 
=15 R.C. S93.= 76 C.L.J.377=A.I.R. 1943 Cal. 
52. 

S. 167— Landlord purchasing-holding— In 

execution of rent decree — If entitled to hold it 
free of incumbrance without annulling same* 

A landlord who purchases a holding in execu* 
tion of his rent decree is not entitled to hold it 
free of the mortgage to which it is subject 
without annulling the same under S. 167 of the B* 
T. Act. The procedure provided by this section is 
the only mode of annulling an incumbrance, and 
the purchaser must have recourse to it within the 
specified period for the purpose. If that is not 
done, the landlord purchaser must hold the pro* 
perty subject to the mortgage, and will be entitled 
to redeem. In this respect the statute recognises 
no distinction between a landlord purchaser and 
a stranger purchaser under a rent decree. {Bis- 
was, J.) Chunnu Lal V, Amluk Chandji. 46 
C.W.N 706. 

S. 167 — Mortgage of non- transferable occu- 
pancy holding— If amounts to incumbrance — Land 
lord purchaser at rent sale not annulling such mort- 
gage— Mortgagee's right to sue on mortgage— 
Mortgagee purchasing^ at mortgage sale— If can 
sue for possession against landlord— Landlord not 
made party to mortgage suit— -Remedy of mort* 
gagee purchaser, 

A transfer by way of mortgage of a non- 
transferable occupancy holding or of a portion of 
it is certainly a limitation of the interest of the 
tenant and hence amounts to an incumbrance with 
in the meaning of S. 161 of the B. T. Act and as 
an incumbrance it does not stand ipso facto cancel- 
led by the rent sale, but has to be annulled by the 
purchaser under S* 167 pf the Act. It wguld make 
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no dijfference that the purchaser was the landlord 
himself and not a stranger. If the landlord pur- 
chaser does not annul the mortgage, then in a suit 
to enforce the mortgage bond to wiiich he is made 
a party, ‘no question of transferability of the hold- 
ing could be raised by him. But such a question 
could certainly be raised by him if the mortgagee 
purchases the holding in execution of his decree 
and sues to recover possession of the same from 
the landlord purchaser or the persons with whom 
the land has been settled by him. The plea, how- 
ever is of no help if the mortgage sale took place 
after 1928 when the occupancy holdings were 
made transferable by law. If however,, the mort- 
gagee purchaser did not make tne landlord 
purchaser a party to his mortgage suit, he cannot 
maintain a suit for possession against him and 
his only remedy, would be a suit to enforce his 
mortgage security. (Mukherjea and Roxburgh, 
//.) BiDHURANJAN SaRKAR V. SOLEMAN PraMA- 
NIK. I.L.R. (1941) 2 Cal 209-73 CL J. 578— 
197 I. C. 334-14 R.C. 338.=45 C.W.N. 883=: 
A.I.R. 1941 Cal. 613. 

S. 167 — Order refusing to issue notice — Revi- 
sion — C. p. Code, S. Il5. Kiran Chandra Das ». 
Matilal Biswas, [se^ Q.D. 1936— -MO Vol. I, Coj. 
479.] 19110. 796 = 13 K.O 282. 

~S. 167 — Patni sale — ‘Annulment of darpatni— 
Service of notice on darpatnidar — If necessary — 
Manner of service — Right of annulment — If personal to 
Zamindar — Time within which it has to be exercised. 
See Bengal Patni Taluks Regulation, S. il (2) 
49 C.W.N, 271, 

“ 7 "; — S. 168-A (as amended in 1940)— to* 
bility and construction — Decree for arrears of 
rent — Transfer outside Bengal ior execution — 
Right of decree-holder to execute by arrest or by 
attachment of property other than holding — If 
prohibited. 

S. 168 A of the B. T. Act, as amended by Act 
XVIII of 1940, does place a restrictjon on the mode of 
executing a decree for arrears of rent in Bengal. There 
is nothing in the section preventing an application 
being made under S. 39, C. P. Code, to the Court 
passing the decree to transfer the decree for execution 
by 3 Court outside Bengal, and there is nothing on the 
face of the section to prevent the decree-holder execu- 
ting the decree by arrest of the judgment-debtor. What 
it actually says, is that if execution is to be by attach- 
ment and sale of property, then the only property which 
can be proceeded against is the property in respect of 
which arrears of rent were recovered. If the decree is 
transferred for execution to another province, the 
section cannot limit the powers of a Court outside 
Bengal The section must be read as applying only to 
Bengal and must not be read as prohibiting transfers of 
the decree for execution or as attempting to govern the 
rights of litigants in Courts of other provinces. {Har* 
ries^ C, J. and Manohar LalB J.') JaGDAMBA 
Prasad Kalyani Prasad Singh Deo. 1943 
P.W.N. 70. 

— S. 168-A — AppHcability'^Decree for ante- 
cedent balances of putni rent obtained in suit 
brought after sale of putni— Putni Regulation. 
S. 17. 

A decree for antecedent balances of putni rent 
obtained in a suit brought after the sale of the putni 
under Regulation VIII of 1819 is a decree for arrears 
of rent within the meaning of S. 168*A of the B. T. 
Act and consequently comes within its mischief. The 
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section is in no way repugnant to the provisions of S. l7 
of the Putni Regulation, i^Mukkerfta and Blank., J/f) 
ABDUL AZIZ V. MaHaRAJ UDAY CHaND. 207 I.O. 
384 = 16 a 0 69=- 7?C.L.J. 271 = 47 C.W.N. 620« 

A. I R. 1943 Cal 358. 

S. 168-A — Applicability —Decree for eesses~^ 

Cesses payable by rent-free holder — Bengal Cess Act 
Chap. /K. 

^ Cesses payable by a holder of a rent-free land under 
Chapter IV of the Bengal Cess Act, constitute a 
charge on the rent-free nolding, and S. 168-A of the 

B. T. Act is attracted when a ^ decree for such cesses is 
put into execution. (^MukkerUa and Sharpe, / J.) SRI 
Sri iswar Joy Chandi v. Manmatha Nath Das. 
49C.W,N. 756. 

; — S. 168 A— Applicability— Decree for rent 

on jalkar, 

S. 168- A of the Bengal Tenancy Act does not apply 
to a decree for arrears of rent due in respect of a 
jalkar, {Henderson. J.) NlVANANi DEBI CHHA- 
kuram DoLOi. 217 1.0. 117=17 B.O, 172=48 

C. W.N. 500= A.I.R. 1944 Cal 416. 

S. A.— Applicability — Decree for sum of 

money obtained by Zemindar against darpatnidar 
girbidar — If one for rent^ 

S. '168-A of the B. T. Act cannot possibly have any 
application to decrees obtained by a plaintiff against 
a person with whom there is no relationship of landlord 
and tenant. A darpatnidar holding possession of a 
patni as girbidar^ is not a tenant of the Zemindar, A 
decree for a sum of money obtained by the latter against 
the former on the basis of an agreemen t by which the 
former agreed to pay to the latter a sum of money 
w^hich was equal to the patni rent for a year, is not one 
for rent, and as such, S. 168-A of the B. T. Act does 
not apply. {Henderson, J.) UdOV CHAND MaHTAB 
V. BlBHUTi BhuSaN DaS. I.L.R, (1944) 2 Cal. 249. 

S, 168-A — Applicability — Patni tenures.. 

S. 168 A of ihe B. T. Act is applicable to patni 
tenures. {Mukkeriea and Akram, JJ.) UdOY CHAND 
Mahatab V. A JIT Kumar Roy. 80 C.L.J. 41. 

S. 168 A — Applicability— Patni tenures — 

Section, if affects Palm Regulation. 

The operation of S. 168-A of the Bengal Tenancy 
Act is not withdrawn from the putni tenures by reason 
of S. 195 (e) of the Act. There is nothing in S. 168-A 
which can be said to affect the Putni Regulation itself. 
No doubt it affects the putni tenures. But as there is 
nothing in the Putni Regulation relating to the execu- 
tion of any decree for arrears of rent due in respect of 
the putni and as S. 168 A only gives certain special 
provisions relating to such execution, the provisions 
contained in the Putni Regulation are not affected by 
S. 168-A of the Bengal Tenancy Act. {Hastm Alt and 
Pcifjj.) Satish Chandra Sudhir Krishna 
Ghosh. 201 1.O. 24=16 R.C. 110 = 5 F.L. J. (H.O.) 
131=75 C.L.J. 190 =46 C.W.N, 640= AXE. 1942 
cal 429. 

— — S. Applicability— Pending proceed- 

ings, 

Bub. S, (2) of S. 168-A of the Bengal Tenancy Act 
shows that pending proceedings are not outside the 
scope of the section. If tbe sale of any property other 
than the defaulting tenure was completed before the ■ 
section came into force the sale would certainly stand 
but if the property was attached and not sold, the 
judgment-debtor U given the right to apply for release of 
the property on payment of costs. The words bf 
Sub-section are wide enough to Include a case tl^ 
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landlord having put up to sale the defaulting tenure 
before the section is introduced proceeds against other 
properties of the judgment- debtor which are attached 
but not sold when the section comes into force. Such 
cases would be governed by sub-S. (1), Cl. (a) and the 
expression “shall not be executed” occurring in that 
clause would impose limitations upon all proceedings in 
execution commenced or continued after the new section 
comes into force. (^Mukhiriea and Blank, JJ.) Atul 
Chandra Chakravarthi p. Upendra narayan. 
IL.R. (1942) 2 Cal. 397 = 202 I.C. 147 = 16 R.C. 
297 = 75 O.Ii.J. 267 = 46 C.W.N. 684 = A.I.R. 1942 
Oal. 478. 

— S, 168-A — Applicability — Sale confirmed 
before its enactment. 

S. 168- A. which was introduced in the Bengal Ten- 
ancy Act by the Amending Act of 1940 prohibiting 
the attachment and sale of the property of the judg- 
ment“debtor other than the defaulting tenure, was not 
intended to affect sales which were confirmed before the 
amending Act came into operation. {N'asim Alt and 
//•) Prafulla Kumar Roy v, Bibhabati 
Roy. 201 1.O. 319 = 15 R.C. 165 = 46 O.W.N. 649 = 

A. I.R. 1942 Cal. S69 (1). 

^S. 168- A — Attachment made before section 

coming into force — Judgment-debtor not applying 
for its release under sub S, (2)— Sale of property 
attached — Validity, 

V/here an attachment of property took place before 
S. 168' A of the Bengal Tenancy Act came into force 
and the judgment-debtor did not apply to have the 
attachment released under sub-S. (2) of that section, a 
sale held after that section came into force in pursuance 
of the attachment is valid. {Henderson, /,) Uday 
Chand Mahtab V, phanindra Lal Ghosh, I.l. 

B. (1944) 1 Oal. 28=218 1.0. 198 = 18 B.O. 17 = 
AIM. 1944 Cal. 384. 

— — S. ISB^A-^-Attachment of decree passed in 
favour ef judgment debtor— If barred. 

An attachtnent of a decree passed in favour of a 
judgment-debtor under O. 21, R. 53, C. P. Code, in 
execution of a rent-decree obtained against him, is not 
hit by S. 168-A (i) {a) of the Bengal Tenancy Act. 
{Mukherjea and Sharpe, JJ.) ANIL KuMaR BaSU v. 
BIMAN BIHARI Mitra. LIi.B. (1944) 2 Cal, 340 = 
2171.0. 101=17 R.O. 163 = 48 O.W.N. 344=AXR 
1944 Oal. 240. 

S. A— ^Decree-holder'" '--Meaning of. 

The word “decree-holder** in S. 168-A of the B. T. 
Act must be given its natural meaning. It does not 
mean “landlord’*. Where, therefore, a rent suit was 
Instituted by several co-sharer landlords but the execu- 
tion procee(iings were taken by only some of them who 
purchased the holding making the others, who refused 
to join in the execution petition, as parties, a purchaser 
of the interest of the latter at a putni sale held prior to 
the institution of the execution case’ cannot file an appli- 
cation under S. 168-A (1) {S) praying that the purchas- 
ing co-sharer landlords should be compelled to deposit 
the rent which had become due between the date of his 
pufchase in the putni sale and the date of the confirma- 
tion of the rent sale. {Hendersan. y.) SaRAT 
Kt^AR RAY V. Kiran Chandra Ray, I.LR. 
(1943)1 Oal. 408=212 I.C. 120=16 R.C. 582= 
A.I.R. 1944 Oal. 110. 

S. 168-A — 'Decree for rent’ — Zemindar 
mortgaging eemindari after granting ijara lease— 
Mortgagee emfiowerei t& recover rent frs}tt 
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ijaradars for appropriation towards interest — 
Decree obtained by mortgagee for such rent-— 
If hit by section. 

Where a zemindar after granting an ifara lease in 
respect of his zemindari mortgages it to another and 
assigns to the mortgagee his right to recover rent from 
the ijaradars and empows him to appropriate so much 
of it as is necessary to pay the interest due to him, the 
rent paid to the mortgagee by the ijaradars is rent «n 
the proper sense of the word. Consequently a decree 
obtained against the ijaradars by the mortgagee for 
such rent cannot but be a decree for rent which is hit by 
S. 168-A of the B. T. Act. {Mukherjea and Blank, JJ.) 
Satish Chandka V, Bishnupada Pal. I.L.R, 
(1942)2 Cal 325=202 I .C. 488=15 R.C. 352= 
5 F.L.J. (H.C.) 144=46 C.W.N. 628=A.I.R. 
1942 Cal. 470. 

— S, 16S-A— Decree-holder purchasing hold- 
ing in execution— If liable to deposit rent payable 
between dates of suit and conf irmation of sale. 

A decree-holder purchasing a holding in execution of 
his rent-decree under S. 168-A of the B. T. Act is not 
liable to deposit in Court the rent which has become 
payable betw^een the date of the institution of the suit 
and the date of the confirmation of the sale. {Hinder* 
son, /.) Jagadish Chandra Sin ha v. Munsur 
Molla. 46 C.W.N. 920. 

— ^ — s. ISZ- A— Execution of rent decree by ap* 
p ointment of receiver — If barred. 

S. 168-A of the Bengal Tenancy Act does not bar the 
execution of a rent decrees by the appointment of a 
receiver of the judgment-debtor’s property under S. 5l 
{d) C.P. Code. {N’asim AH, Milter and Sharpe, JJ ) 
SUDHiR Krishna Ghose v. Satjshchandra. 218 
I.C. 41=17 R.C. 194=48 C.W.N. 835=78 C.L J. 
343=AJ.R. 1944 Cal. 418. 

S. 168-A — Property other than holding at* 

tached before section coming into force — Whether 
can be sold subsequently. 

Where in execution of a decree for rent the decree- 
holder attached property other than that to which the 
decree relates before S. 168-A of the B. T. Act came 
into force, there is nothing to prevent him from selling 
that property in execution of the decree after that section 
has come into force when the judgment-debtor has not 
availed himself of his right to get the property released 
from attachment under sub-S. (2) of that section. 
(Henderson, J.) NaKUL CHANDRA GaNGULI P. 

Nakul Chandra Ganguli. XX.R. (1942) 2 Cal. 
561=207 I.C. 203=16 R.C. 35=A.I.R, 1943 
Cal. 237. 

^S, 168-A — Property sold before section 

coming into force'— Delivery of possession— If 
can be obtained subsequently^ 

S. 168-A (2) of the Bengal Tenancy Act does not 
apply to a case where a property other than the default** 
ing tenure, was attached and sold before the Amending 
Act of 1940 which introduced that section came into’ 
operation. Sub-R. (2) really contemplates a case where 
the property was attached before the Amending Act 
came into force but was not actually sold. But where 
the property was sold before the Amending Act the 
section is no bar to the decree-holder purchaser obtain- 
ing delivery of possession of such property after that 
Act came into operation. (Natim AH and Blank, JJ.) 
Kalidas Bosfip. mahendra Nath MuKHERjEac. 
47 C.W.N. 126=77 C.L, J. 22. 
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S, 168-A — Rent due after suit — Liability of 

auction purchaser — Landlord obtaining decree for such 
rent — Effect of— Produce rent — Money equivalent — 
Bads of calculation^ 

Under S. 168-A of the B, T. Act, an auction- 
purchaser of a holding in execution of a rent decree is 
liable for rent due subsequent to the suit when such 
rent has not in fact been paid by the judgment-debtor, 
although the landlord has obtained a decree for such 
rent. The auction-purchaser cannot, however, be 
made liable for the decretal amount. If the tenancy is 
held on a produce rent, the auction-purchaser is entitled 
to pay in kind. If he is unwdlling to do so, the money 
equivalent is to be calculated on the basis of the value 
of the produce w'hen the rent accrued due. {Henderson, 
/.) Saraj Bashini Debi V. Parindra Nath. 49 

0. W.N. 614. 

-" S. 168-A — Retrospective effect, 

S. 168-A of the B.T Act has no retrospective effect 
except as provided for in ?ub-S. (2). {Henderson, /.) 
Kaudas Saha v, Kiran Chandra. 202 I.C. 614 
=15 R C. 373=46 C.W.N. 864=76 C.L J, 472 
=A.I.R. 1942 Cal. 521, 

— - — S. l68-A~.S'a/^ of portion of holding suf- 
ficient to satisfy decree — Decree-holder^ not 
compelled to sell whole holding. 

S. 168-A of the B.T. Act is obviously made to help 
tenants and not landlords The use of the word “entire” 
shows the limits which are placed upon the right of the 
decree-holder. To hold that although the decree can be 
satisfied by the sale of a small portion of the holding, 
the decree- holder against his own wishes and in spite of 
the protest of the judgment-debtor is compelled to bring 
the whole tenure to sale, would be to the disadvantage 
of the tenant, (Henderson, /,) AEDUR RaSHEED 
V. SrishchaNDRA Nandy. 48 C.W.N, 172 (1) =A. 

1. E. 1944 Cal. SOI (2). 

S. 168-A — Scope — Section prevents execu- 
tion and not passing of decree. 

S. 168-A Bengal Tenancy Act, might stand in the 
way of the decree-holder executing a rent decree in a 
particular way and whether this section at all is 
attracted to a particular case can only be decided when 
the decree is put into execution. It cannot be a ground 
for refusing to pass a decree that the decree if passed, 
could not be executed in a particular manner. 
(Mukherfea and Ellis, //.) USHA PROVA De v, 
Sachindra Kumar. A.I.R. 1946 Cal. 216, 

— — S. 168-A — Scope — Execution by arrest of 
judgment-debtor not prohibited. 

S. 168-A of the B.T. Act is no bar to the execution of 
a decree for rent by the arrest of the judgment-debtor. 
(Henderson, /,) BAHADUR SiNGH v. SanyaSI 
Charan. I.L.E. (1943) 1 Cal. 638 = 47 C.W.N. 287 
= 207 ^;C^£41=16 E.C. 65=A.I.B 1943 Cal. 233. 

S. 168-A — Scope — If in conflict with Bengal 
Patni Regulation, S, 17, proviso. 

S. 168-A of the^ B. T. Act does not, in any way, 
affect the right of instituting a suit or obtaining a decree. 
The only restriction it imposes is upon the mode of 
execution of the decree and as ho particular mode of 
execution is prescribed in the Patni Regulation itself, it 
cannot be said that S. 168-A of the B. T. Act is in 
conflict with the proviso to Si l7 of the Patni Regula- 
tion. 47 C.W.N 523, Referred to. (Mukherfea and 
Akram, //.) UDOY CHAND MAHATAB v. AJIT 

Kumar roy. 80 C,L. J. 41. 

^S. IQZ-Ar^ Surplus sale proceeds of putni safe — 
If can be attacked in execution of decree for previous 
arrears of rept. 
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S. 168-A of the B. T. Act does not preclude the land* 
lord from attaching in execution of a decree for pre- 
vious arrears of rent the surplus sale proceeds of a 
putni tenure sold under putni Regulation VIII of 1819 
Uing with the Collector to the credit of the judgment- 
debtor. (Mukheriea and Akram, / J.) MONMOTHA 
Kumari Bose v. Priya Kumar AcHARyA.49 O.W.N. 
576. 

S. 16S-A~-Validity. 

S. 168-A of the B.T. Act is a valid piece of legislation 
which is quite within the competency of the Provincial 
Legislature 46 C W.N. 540, Foil. {Mukherfea and 
Blank, //.) SaTISH CHANDRA v. BISHNUPADA PaL 
I L.E. ( 1942) 2 Cal. 325 = 202 I C. 488 = 15 R C 362 
= 5F.L.J. (H.O.) 144 = 46 C.W.N. 628 = A.I.R. 1942 
Cal. 470. 

S. 16S-A-Falidity. 

S. 168-A of the B.T. Act is not ultra vires the Pro- 
vincial Legislature. (Mukheriea and Blank, //.) 
ABDUL AZIZ V. MaHARAJ UDAY CHAND. 20710 
384 = 16 E.C. 69 = 77 C.L. J. 271 = 47 O.W.N. 620« 
A.LE. 1943 Cal S58. 

S. 168-A — Validity — Repugnancy to S. 5l, C. 

P. Code — Government of India Act, S. 107 (1), 

S. 168-A of the B. T. Act is a valid piece of legisla- 
tion which is quite within the competence of the provin- 
cial legislature under items Nos. 2 and 21 of the provin- 
cial list. Item No. 21 of List 2 is wide enough to cover 
all matters of the remedial or adjective law in relation 
to land, and land tenures, arising out of relationship of 
landlord and tenant, and includes provisions for collec- 
tion and realisation of rent by the landlord from the 
tenant. Under item No. 2 of the provincial list, the 
provincial legislature is capable of regulating the powers 
and jurisdiction of a Civil Court with regard to any of 
the matters included in item No. 21. The Legislature 
by enacting S. 168-A of the B. T. Act has done nothing 
else except to curtail or take away the powers of the 
Court to allow the landlord decree-holder to proceed 
against any property of the tenant other than the 
tenancy in arrears, for realisation of the decretal dues. 
This undoubtedly, it is competent to do. Really, a case 
of repugnancy does not arise if no aspect of any provin- 
cial legislation encroaches upon any field other than that 
of the provincial legislature. But assuming that the 
operation of S. 107 (1) of the Government of India Act 
is not excluded from cases where the provisions of the 
provincial law are exclusively on provincial subjects, it 
is certainly necessary to attract the operation of the sub* 
section that the existing Indian law with which the 
provincial law is said to have come into conflict relates 
to one of the matters enumerated in the concurrent list. 
It is not enough to say that S. 168- A of the B. T. Act 
has introduced a provision differing from that contained 
in S. 5l, C. P. Code, The rival existing Indian law is 
not S. 5l, C. P. Codeibut the provision of that section 
as incorporated into the B. T. Act, but as that provision, 
so far as it deals with the question of procedure in a 
suit or proceeding between the landlord and the tenant 
comes under items Nos. 2 and 21 of the provincial list, 
there is no existing Indian law on any matter enumera- 
ted in the concurrent list with which S. 168-A of the B. 
T. Act can be said to have come into conflict. Further 
S. 168-A of the B. T. Act is not repugnant to S. 5l. C. 
P. Code, and repugnancy is avoided by the express 
words of S. 4, C. P. Code. Consequently it is not void 
under S. 107 (1) of the Government of India AUT. 
(M^tkherjeaand Akratn, JJI) UdoyCHaND MahA- 
T4B V. AjlT KUMAR ROY. 80 4L 
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S.168-A — Validity — Repugmncv to 5"^. 51 

and 60, Cd\ Code, and Ss. 2 and 3 of Putni Regu- 
lation — Government, of India Act, S. 107 (1). 

The newly enacted S. 168- A of the B.T. Act inserted 
by the Amending Act oi 1940 is not rendered void to 
any extent by S.107 (1) of the Government of India Act, 
1935. It cannot be repugnant to the provUions of 
Ss. 51 and 60, C.P.Code, because of the saving provi- 
sions of its S. 4 (1 ) which withdraws the operation of 
the relevant provisions of the Code from the field 
covered by the new provision of the BT, Act to the 
extent to which the latter covers that field and thus saves 
the latter from being repugnant to the former. As 
regards the Putni Regulation of 1819, its provi>ions do 
not fulfil the requirements of S. 107 (1) of the Govern- 
ment of India .Act at all. A put^^ 'enure is certainly a 
land tenure and the Regulation in “pith and substance” 
is one w'ith respect to such land tenures. This is not one 
of the matters enumerated in the concurrent Itgislaiive 
list at all and consequently any repugnancy to its pro- 
visions is not made by S. If 7 (1 ) a vitiating cause affect- 
ing the provisions of a Provincial Law. (A^dstm AH and 
PaRjj.) Satish Chandra v. Sudhir Krishna 
Ghosh. 201 I.O 24=15R.C 110 = 5 F.L.J. (H 0 ) 
131 = 75 C.L.J. 190=46 O.W.N. 640=A.I.R. 1942 
Cal. 429. 

— S. \to%- A— Validity— Whether repugnant to 
existing Indian Law— Government of India Act, 
S. 107. 

S. l68 A of the B.T. Act is a valid piece of legislation 
and is not void under S, 107 of the Government of 
India Act as being repugnant to any provision of an 
existing Indian Law to the extent that it limits sales in 
execution of decrees for rent to the property in arrears. 

Per Sen, J. — (1) There is no conflict between 
S. 168-A of the B.T. Act and S. 51, C.P.Code, because 
these two diverse provisions occupy different fields. The 

B. T. Act provides its own special procedure, although 
most of it has been borrowed from C.P. Code. S. 168-A 
is merely an item of that special procedure and does not 
In any way encroach upon the domain in which S. .51, 

C. P.Code, functions. (2) There can be no conflict or 
repugnancy between any provision of C.P. Code and 
S. 168 A which deals with the special form of procedure 
under the B.T. Act, in view of the provisions of S. 4, 
C.P. Code. (3) Even if S. 168-A is repugnant to the 
B.T. Act as it stood at the time of the amendment, it is 
not void under S. 107 of the Government of India Act 
as the B.T.Act is not an existing Indian Law with 
respect to a matter enumerated in the concurrent list 
but it is a Uw with respect of item 2 1 of the Provincial 
legislative List. 

Per Fed, J. — (1) The Provincial Law in question in 
the present case is a provision contained in the Bengal 
Council Act XVIIl of 1940, and as this Act in piih and 
substance is one with respect to Item No. 21 of the 
Provincial List and not with respect to any matter in 
the Concurrent L‘st, it does not come within the mis- 
chief of S. 107 (1) of the Government of India Act. 
(2) If the rival existing Indian Law be taken to be 
S. 5l, C P. Code* as adapted by S. 143 (2) of the B.T. 
Act, even the provision of the existing Indian Laxv will 
not be with respect to any matter in the Concurrent 
List as that will, in piih and substance be a part of ihe 
law relating to landlord and tenant, and consequently 
S. 107 of the Government of Irtdia Act will not be 
applicable. (3) As S. 5l, C.P. Code, does not give to 
the decree-holder a right to execute his decree against 
all the properties pf the judgment debtor but siftiply 
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gives the procedure in execution, there is no repugnancy 
between this section and S. 168 A of the B.T. Act. (4) 
Even without the help of S. 4, C.P. Code, there will be 
no repugnancy between S. 5l, C.P. Code and S. 168-A 
oi the B.T, Act, as ac:ording to the recognised rules of 
construction the general provision of C, P. Code must 
give place to the spe ia! provision contained in S. J68 A 
r>f the B. T. Act. {.Sen ani Pal, //.) BfR BiKRaM 
KiSHORe V. TOFazzul HOS.SFIN. 46 0 W.N. 999 = 
204 1.0 168 = 16 RC 465 = 76 C L.J. 600 = 5 F.Ji.J. 
HO) 189 = A.I.E. 1942 Cal. 587 

S. 168-A (1) (a) — Applicability — Tenancy 

expiring before secUou coming into force , . 

To attract the proviso to S. 168-A O) (a) of 
the B, T. Act, it is not necessary to show that 
the leuancv expired after the section came into force. 
49 C. W.N. 684 foil. ( MuPerjea and Rllis, J f ) ISWAR 
Rahha Ballav z;. Mahima Ranjan ROy. 49 0 
W N. 629. 

S. 168 A(l) (a'^ Applicability— Rx~ 

pireP — APplicatwn" — Meaning of — Pent decree oh- 
tuned in 193C — Tenure annulled in l935 by purchaser 
ot superior Intel eu in revenue sale — Execution case fled 
between l93l 1939 proving inf ructnous — Apphea^ 
(ion for execution against )ud gmeni-debtoV s other 
properties made tn 1942 — If maintainable. 

The word “expires’’ in S. 168-A (l) {a), proviso, of 
the B. T. Act, extends also to the expiry of terrmey that 
took place before the section came into force The word 
“application” in the proviso lefers to the particular 
application for execution against the other properties of 
the judgment-debtor, which, but for the proviso, would 
have been barred unuei sub-S. (l) (cz). It may not be 
the first or initial application for execution and there 
may have been other applications filed before the ex- 
piry of the tenancy. The application may be one made 
after S. 168-A came into force, or it may be one com- 
menced before, but pending at that time. The proviso 
doe.s not apply where the term of the tenancy has expired 
by reason of purchase of the tenancy by the landlord in 
execution of the same decree. Where a tenure in res- 
pect of which a rent decree was obtained in 19^0 was 
extinguished in 19.35 as a result of annulment by a 
stranger who purchased the superior interest in revenue 
sale, and after several execution cases fi'ed between 
1931 and 1939 proving infructuous an application for 
execution against the other properties of the judgment- 
debtor was made in 1942, 

Held^ that S. 168-A (1) (a), proviso, of the B. T. 
Act, wras attracted to the case and the application was 
maintainable. {IC/iundkar and Biswas, JJ.') AmRiTA 
Lal Chatter iee v, Manindra Nath, 49 C.W.N. 
389 = A.I,R. 1946 Cal. 800. 

S. 168-A (1) (a), Applicability— 

Patni tenure. 

The expression “term of the tenancy” as used in the 
proviso to S. 168-A (1) (a) of the B. T. Act does not 
indicate that the proviso contemplates only a tenancy 
having a limited term. A znmindar who has obtained 
a decree for rent in respect of a patni tenure is entitled 
to avail himself of the proviso, if there has been a 
merger of the patni interest in the superior interest of 
the zamindar. {Mukheriea and Blank, //.) UDAY 

chand Mahtab V , kuroram Mukherji. I lb. 
(1944) 1 Cal. 671 = 219 I.O, 277= A.I.E 1946 Cal. 99. 

S, 168-A (1) (a), proviso— A pplicabiltiy— 

Tenure not for fixed period— Extinction of 
tenancy hy merger. 
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The proviso to S. 168-A (1) (a) of the B. T. 
Act is not limited in its application to a tenancy 
for a particular period only. Merger may be one 
of the methods by which a tenancy can expire 
within the meaning of that proviso. (Mukherjea 
and Blank, //.) Atql Chandea Chakravartht 
V Upendra NaRAyan. I.L.R. (1942) 2 Cal. 397 
=202 I.C. 147=15 R.C. 2^1 -IS C.L.J. 267=46 
C.W.N. 684=AJ.R. 1942 Cal. 478. 

S. 168-A (1) (a), proviso-^AppIicabtlity 

— Tenure sold in execution of decree. 

The proviso to S. 168-A (1) (cf) of the B. T. 
Act contemplates a case where the defaulting 
tenure did not exist at the initial stage when the 
decree was first sought to be executed. It does 
not apply where the tenure was sold in execution 
of the very decree, for the balance due under 
which the subsequent execution case was started. 
The words ‘‘before an application is made for 
execution of such a decree’’ as used in the pro- 
viso refer to the first or initial application for 
execution and not to the subsequent proceeding 
which is started by the landlord after the default- 
ing tenure is purchased by him in execution of 
the same decree. It would make no difference 
whether the tenure was sold before or after the 
section came into force. {Mukhef jeo and Blank, 
JJ.) Atul Chandra Chakravarthi v. Upf.ndea 
Narayan. I X.R. (1942) 2 Cal. 397=202 iC 
147=15 R.C. 297=75 CX.J. 267=46 C.W.N. 
684=A.I.R. 1942 Cal. 478. 

S. 168-A (1) (al Proviso—** - 

Meaning of — If refers to fr.^t or original application 

The proviso to S. 168-.A (1) [a) of the B. T. 
Act applies even if the application for execution 
mentioned therein is not the fir'll or original application 
49 C.W.N. 389 foil. {Mukkeriea a^d Ellis, JJ,) 
ISWAR Radh a Ballav V, Mahima Ranjan Roy. 
49 C.W.N. 629. 

S. 168-A (1) (a), VrossUo— ^Application*' — 

Meaning of — Tenancy expiring after' section coming into 
force by sale in execution of another decree — Decree- 
holder applying for execution by sale of other proper- 
ties before section coming uito force — If debarred from 
benedt of Proviso, 

In cases in which the "term of the tenancy” expires 
after the commencement of the Bengal Tenancy Amend- 
ment Act, 1940, by the sale of the tenure or holding in 
execution of another decree the "application** referred 
to in S. 168-A (l) (u) proviso of the Bengal Tenancy 
Act must be held to lefer to the particular application 
for execution against other property of the Judgment- 
debtor which would have been barred under sub-S. (l) 
(a) but for the operation of the proviso. Accordingly 
in such cases the decree- holder will not be debarred 
from the benefit provided by the proviso S. 168 A (1) 
(a), although he had made application for execution by 
sale of other properties prior to the commencement of 
the Amendment Act whether those applications were 
fructuous or infructuous. (Miiter and Sharpe, JJ') 
Lakshan Chandra. Roy v, Birfndra Kumar 
SINGHA. 48 O.W.N. 837=A.I.R. 1945 Cal. 24. 

S. 168-A (1) (a), proviso— Purchase of 

ffblding by co-sharer landlord in execution of rent 
decree— Term of tenancy, if expires. 

Where a co-sharer landlord obtains a ren"'- 
d^cree fpr his share pf the r^nt in suit frapied in 
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accordance with the provisions of S.^ 148-A of 
the^ B. T. Act and purchases the holding in exe- 
cution, and the case comes within S. 22 (2) of the 
Act, the term of the tenancy expires on such 
purchase within the meaning of the proviso to S. 
168-A (1) (a) of the Act. Another co-sharer 
landlord who has obtained a decree for his share 
of the rent for the period prior to purchase 
is, therefore, entitled to attach and sell other 
properties of the judgment debtor. {Henderson 
J.) Haeendsanath V. Sakiraddi Gazi. 50 C. 
W.N. 85. 

S. 168-A (1) (a) and proviso — Scope and 

effect — JVords *Uerm of the tenancy expires^' in 
Proviso-Meaning of — Proviso, if limited to ten- 
ancy for fixed period. 

S. 168-A (J ) (a) cf the B. T. Act plainly and clearly 
prohibits execution by the attachment and sale of any 
property other than the entire tenure or holding to which 
the decree relates, and the proviso to cl. (a) withdraw’S 
this prohibition only when the defaulting tenancy w’hich 
is the primary source of realisation of the decretal 
amount is no longer in existence. The words “term of 
the tenancy expires"* in the proviso mean and refer to 
the extinction or cessation of the tenancy itself and not 
merely of the in'erest of the judgment-debtor in the 
tenancy. The.proviso is not limited in its operation 
only tC' the cases where the defaulting tenancy is one for 
a fixed period, but extends to all classes of tenures or 
holdings. (JVasim .4li and PaJ J J.) SaTISH CHAN- 
DRA 71. SuDHTR Krishna Ghosh. 201 I.C. 24= 
15 R.C. 110=5 FL.J. (H.C.) 131=75 C.L.J. 
190=46 C.W.N. 540=A.I.R. 1942 Cal. 429. 

S 168-A (1) (a) proviso— Scope— Execu- 
tion against other property of judgment-deb tor--' 
When permissible. 

The word “expires*’ in the proviso to S. 168-A (l) 
(a) of the Bengal Tenancy Act must be interpreted to 
refer to expiry after the commencement of the amend- 
ing Act of 19-10, and the words “an application” to refer 
to the particular application which is otherwise barred 
under sub-S. (1) (o) but for the operation of the 
proviso. The proviso as a whole is to be taken as 
permitting the landlord to proceed against other pro- 
perty of the judgment-debtor if he can show that the 
tenancy has expired after the commencement of the 
amending Act and before the application made to proce- 
ed against such property. {^Roxburgh and Blank JJ.) 
Swarnamanjuri Daspi 7'. Fakir Chandra 216 
I.C, 292=17 R.C. 149=48 C.W.N. 220=77 
C.L.J. 506=A I.R. 1944 Cal. 203. 

S. 168-A (1) (a) proviso — Term of ten- 
ancy — If may expire by merger. 

Merger is one of the methods by which the tenancy 
can expire within the meaning of the proviso to S. 
168-A (1) (a) of the Bengal Tenancy Act. {Miiter and 
Sharpe, JJ) LakSHAN CHANDRA ROV v BlREN- 

DRA Kumar Singha. 48 C.W.N. 837=A.I.R. 
1945 Cal. 24. 

S. 168-A (1) {Jo)— Applicability — Landlord 

decree-holder purchaser. 

It is doubtful if S. 168-A (1) {b) of the B. T. Act 
applies where the purchaser is the landlord decree- 
holder himself. 48 C.W.N. 210, doubted. (Miiter 
and Weight, JJ,) JOGENDRA CHANDRA V, BHA- 
WANI ChaRAN. 49 O.W.N. 652. 

S. 168-A (1) (b) and {%)— ^Purchaser*— 

If excludes decree-holder purchase r-rCasIi djf- 
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Posit by him of rent payable after date of suit — 
If necessary. 

The word “purchaser’’ occurring in cl. (b) of sub-S. 
(1) and in snb-S, (3) of S. 168~A of the Bengal Ten- 
ancy Act is not restricted to a third party purchaser but 
includes the decree-holder purchaser. A decree-holder 
purchaser is, therefore, bound to deposit under sub-S. 
(3) the rent th^ has become payable between the date 
of the institution of the suit and the dale of the con- 
firmation of the sale. A cash deposit by him is, how- 
ever, not necessary. It is sufficient if he certifies to the 
Court that nothing is due or payable to him on that ac- 
count. {Mukkerfea and Pal^ //.) PHANI BHUSAN 

Mxjkerjeez^. Purna Chandra Bagchi. IL.R. 
(1944) 1 Cal. 297=214 I.C. 114=17 R.C. 20=48 
C.W.N. 210=A.I R. 1944 Cal. 199. 

S. 168-A (1) (b) — Retrospective effect^ 

S. 168-A (1) XR) of the B. T. Act creates a new 
obligation on the purchaser and also interferes with his 
vested right to have the sale confirmed on payment of 
the price he had offered at the sale and nothing more 
and it can, therefore, have no retrospective effect as it 
has not by plain words or by necessary implication 
been made retrospective. Consequently, where a tenure 
is sold in execution of a rent decree before the enact- 
ment of this section, the tenant continues to be liable to 
pay the rent that fell due from the date of the institu- 
tion of the suit up to the date of the confirmation of the 
sale, {Matter and Waighf^ JJ.) JOGENDRA CHAN- 
DRA V. Bhawani Charan. 49 C.W.N. 652. 

S, 168-A (2) (as amended by the Amend- 
ment Act XVII of 19A0)— Applicability and 
scope — Decree for rent transferred for execution 
to Court in Bihar before Ant ending Act came into 
force---Rights of parties-— If affected by Amend- 
ing Act 

Sub-S. (2) of the new S. 168-A of the B. T. Act 
which was enacted by S. 5 of the Bengal Tenancy 
Amendment Act of 1940 does make the new section ap- 
plicable to pending proceedings; but if execution pro- 
ceedings were pending outside the jurisdiction of the- 
Bengal Legislature, such proceedings can never be af- 
fected by the Act of the Bengal Legislature. Where 
a decree for rent obtained in Bengal had been trans- 
ferred for execution to a Court in Bihar and proceedings 
were well on the way in the Court of Bihar before the 
Amending Act was passed in Bengal, such Amending 
Act can never take away the right of the parties before 
the Bihar Court to have their dispute determined accord- 
ing to the law administered by the Bihar Court. 
XHarries^ C.J, and Manohat Lall^ /.) JaGDAMBA 
Prasad z/. Kalyani Prasad Singh deo, 1943 
P.W.N. 70. 

— — Ss. 170 and 171 — Right to deposit — Unrecog- 
nised transferee of non-transferable holding. HaRan 
Charan Mandal Hira Lalnasker {ta Q D. 1936 
-40 Vol. I. Col. 3240.] 194 I.C. 172=13 R.C. 486 
=:A.I.R. 1941 Cal. 88. 

S. 17 A p pli cability Co-sharer tenant 

suing for contribution for amount paid under rent 
decree — If can claim interest. 

A c6-sharer tenant who pays the amount due under a 
rent decree and sues the other co-sharers for contribu- 
tion is hot entitled to claim interest under S. I7l of the 
Bengal Tenancy Act. This section was enacted for the 
benefit of persons whose interests are affected by the 
sale but who are not responsible for the rent. (^Hender- 

sfiH./,) Nirmal Chandra v, Nareshchandra. 

48 C.W.N. 845. 
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S. 171 — Person making deposit— If neces- 
sary Party to rent suit—Such person, if personally 
liable for rent. 

By vittue of S, l7l of the B, T. Act, a person who 
makes a deposit to avert an intended rent sale becomes 
a mortgagee of the tenure, but his mortgage is post- 
poned to the first charge of the landlord for rent. That 
being his position, he in his character as second mort- 
gagee is a necessary party to a suit for rent by the land- 
lord. As there is no privity of estate between such de- 
positor and the landlord, he is not personally liable for 
the rent. i^Miiter and Khundkar, //.) SaileNDRA 
Nath v. Madan Mohan Mallick, 46 C.W.N. 704. 

S. 171 (l)(b) — Statutory mortgage acquired by 

depositor — 1 f available against lessee of putnidar. 

The statutory mortgage acquired by a depositor 
under S. 171 of the B. T. Act will not be available 
against a lessee of the pulnidar for a fixed term, who 
was not a party to the execution proceeding, as the 
interest created in favour of such a lessee is not a 
‘'charge” within the meaning of the section. {Pal, J.) 
Jashoda Kumar majumdar z;. Kalinata majum- 
dar. 76 C.L. J, 475. 

S. 174 — Application under— Allegation of fraud 

I — Application prima facie time-barred— Points for con- 
I sideration — Limitation Act, S, 18. 

Where an application presented under S. l74 (3) of 
the B. T. Act to set aside a sale on the ground of fraud 
is prima facie barred by limitation, the Court ought to, 
first of all, consider whether the applicant's case of 
fraud has been established, or not. If it is satisfied that 
the fraud alleged is established, it should then proceed 
to consider whether the case comes within S. 18 of the 
Limitation Act, that is to say, whether the auction-pur- 
chasers were parties to the fraud; if they were not, the 
application would be barred by limitation. Thirdly, if 
the auction -purchasers were parties to the fraud, the 
effect of that fraud would go on until knowledge of the 
sale was obtained by the applicant. If the auction-pur- 
chasers wished to show that, in fact, the applicant had 
knowledge of the sale at some earlier date than that 
alleged in the petition, the burden of proving it lies 
upon them. {Henderson, /.) JaGISWAR DaS v. DeB- 
NARAIN ROY. 46 C.W.N. 403. 

S. 174 — Application under — Nature of — Com- 
promise — Whether ca7i be recorded — C , P, Code, 0, 

23, R, 3. 

An application under S. 174 of the B. T. Act is not a 
proceeding in execution within the meaning of O, 23, R, 
4, C. P. Code. Therefore a compromise arrived at is the 
Course of such an application can be recorded under 0. 
23, R. 3 C. P. Code, by virtue of S. 141, C, P. Code* 
{Henderson^ /.) KAMALA KANTA OHATTOPADHYA 
NiharikaDebi. 1971.0. 70“14 R.C. 304=AXE. 
1941 Cal. 559, 

Ss, 174 (3) 174-A (5) and 167 — Application 

to set aside sale disallowed by trial Court, cdlawed by 
appellate Court and ultimately disallowed by High 
Court — Confirmation of sale by trial Court while dis- 
allowing application — Effect on — Application under S. 
167 — Limitation — Starting poi nt. 

Where an application under S. 174 (3) of the B. T. 
Act for setting aside a sale is disallowed by the Munsif 
who confirmed the sale, is allowed by the District Judge 
in appeal, but is ultimately disallowed by the High Co\gt 
in revision, the effect of the High Court decision is to 
restore the original order of the Munsif confirming the 
sale with effect from the date on which it Is passed. 
Limitation for an application under S. 167 for annul- 
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merit of an encumbrance will, therefore commence fo run 
from that date. (Siswas, /.) ChunnU LAL v. AmlUK 
Ohandji. 46 0 W.N. 706. 

-S. 174 (3) — Extension of time for payment of 

decretal amount — Jurisdiction of Court to errant. 

The Court has no jurisdiction to extend the time 
fixed for payment of the decretal amount under S. 174 
(3) of the B. T. Act. {Henderson^ Jf) DWARKA 
NATH V, PraMATHA NaTH. 49 O.W.N. 243. 

■ ■ S. 174- A — Confirmation of sale — Duty of Court 
— No application made under S, 174 (1). 

If no application is made under S. 174 (1) of the B.T. 
Act to set aside the sale, it is not only open to the Court, 
but its statutory duty, to confirm the sale at the end of 
30 days. (Biswas, J.) CHTJNNU LAL v, AMLUK 
Chandji. 46 O.W N. 706. 

S. 178 Proviso (\')— Scope-Reclamation 

lease — Stipulation for interest contravening S. 67 — 
Validity. 

S. 178, proviso (1) of the B. T. Act is a limitation upon 
the entire section and not upon sub-S. (3) only. If 
therefore, a lease is granted dona fide for reclamation of 
waste lands, that proviso will apply and any stipulation 
for payment of interest, even though it contravenes S. 67 
of the B. T. Act. will be valid and operative. (Mukher- 
fea.j) Srikanta Mbidha z/. Prafulla Chandra 
Ghosh. 200 10. 235 = 14 E.C. 692 = 74 C.L.J. 
139 = A.IB. 1942 Cal. 133. 

Ss. 178 (1) (i) and 179 proviso—Scope 

and effect — Contract to pay interest on rent in 
terms inconsistent with S. 67— Such pre-Act and 
Post-Act contract in respect of mourashi muku- 
rari tenure in permanently settled area — How 
far valid. 

A contract to pay interest on arrears of rent in terms 
which are inconsistent with the provisions of S. 67 is 
affected by S. 178(1) of the B. T. Act and the whole 
contract, the rate and the term relating to the calcula- 
tion of interest, is void, and the landlord is entitled to 
claim interest only in terms of S. 67. But the substan- 
tive part of S. 179 (that is to say the first paraaragph 
of that section) creates an exception to S, 178 (1) (i). 
The result is that a contract in respect of a mourashi 
mukurari tenure in a permanently settled area to pay 
interest in terms which impose a burden on the tenant 
greater than that provided for in S 67 is still valid in- 
spite of S. 178 (1) (i) if the contract had been made 
after the passing of the B. T, Act. But such a post-Act 
contract is affected by the proviso to S. 179 which tou- 
ches the rate only if it is higher than that mentioned in 
S. 67, but does not touch the agreement relating to the 
mode of calculating interest. There is thus an anomaly 
namely, that where as in pre- Act contracts in respect of 
a mourashi mzikurari tenure in a permanently set- 
tled area both the rate of interest and the mode of cal- 
culation of interest as agreed upon by the parties are 
affected, in post-Act contracts only the first is affected, 
but not the second. This anomaly results from the 
words used by the Legislature in the proviso and so 
cannot be avoided. (Mitter and Blank, //.) Nanda 
LalBanerJee^. askaram Babu. (1944) 

2 Cal. 263=48 O.W.N. 321 « AXE. 1944. Cal. 

SIO. 

“ S. 178 (S) (e) — Applicability — Tenure-holders. 

S. 178 (3) (e) of the B. T. Act does not apply to all 
tenants, but only to raiyats. Tenure-holders are not in- 
cluded within the scope of this provision. (Khundkar 
and Biswas, //.) SaRAT ChaNDRA MITRA v. SaRA- 
DINDU. 49 462. 
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Ss. 179 and 62 — Scope and effect — Post-Act 

and pre- Act agreement not to claim reduction of rent on 
account of diluvion— Validity. 6*/^ B.T. ACT, SS. 52 
AND 179. 48 O.W.N. 321. 

—Ss. 179 and 62 (1) Cb) — Tenant contracting out 

of hi s^ rights under S. 52 (1) (b')— Burden of proof. 

It is clear from a reading of S. 52 (1) (b') together 
with S. 179 of the B. T. Act, that the right given to a 
tenure-holder to apply for an abatement of rent on 
account of deficiency in the area of his tenure cannot be 
taken away by any contract except one which answers 
the description contained in S. 179. In order that a 
tenure may fall within S. 179, it must have been granted 
by a permanent mokarari lease and the lands must lie 
in a permanently settled area, the burden of proving 
which is on the landlord, A recital in the mokarari 
lease that the present estate had been redeemed from 
rent or revenue is not sufficient to show that it had been 
permanently settled. (Khundkar and Biswas^ JJ^ 
Sarat Chandra Mitra v. Saradindu. 49 O.W. 

N. 462. 

179. proviso — Hate of interest — Rate 

mentioned in S, 67 at time of decree not when 
arrears fell due. 

The word “recover*’ in the proviso to S. 179 of the 
B T. Act means “secure by legal process”. The date 
when the arrears fell due is therefore of no importance. 
The landlord can get a decree for interest at that rate 
which was mentioned in S, 67 of the Act at the time 
when the decree is to be passed. (Miiter and Blank, 
JJ.) Nanda Lal Banerjee v. ASkaran Babu. 
LL.E. (1944) 2 Cal. 263=48 O.W.N. S21=AXE. 
1944 Cal. 310. 

S. 182 (as amended in 19 2S)— Applicabi- 
lity — Actual use of land as homestead— If neces* 
sary. 

S. 182 of the E. T. Act, as amended, by its terms, 
applies only to the homestead of a raiyat or under 
raiyat which he may hold othevw’ise than as a part of 
his raiyati or under raiyati holding and the language 
requires that the land should actually be used as a 
homestead or at least still be possessed of its homestead 
character when ihe section is sought to be invoked for 
its protection (Chakravartti . J ) KalIPROSaD SaHA v, 
Naihati Jute mills Co., ltd, 221 10. 661=60 

O. W.N. 60. 

S. 182 (as amended in 192^)— Applicabi- 
lity — Landlord, if must have status under Act — 
Raiyat acquiring rights of a raiyat in respect of 
homestead under old section — Position of. 

S. 182 of the B. T. Act, as amended in 1928 requires 
that in order that the B. T. Act may apply to a home 
stead held by a raiyat or an \n\6Qx-^aiyat otherwise 
than as a part of his holding, the landlord of the 
homestead must have a status under the Act and such a 
one that the tenant may be a raiyat or Mtidtx-raiyat under 
him. Where the same is not possible, the section does 
not, attract the Act to the home-stead at all. In the case 
of a raiyat w’ho hell his homestead otherwise than as a 
part of his holding when the old S. 182 was in force and 
thus acquired the rights of a raiyat in recpect of his 
homestead tenancy, there being no question of any local 
custom or usage, his homestead will continue to be 
governed by the old section even after the amendment 
if he is still holding it as before. The amended section 
would not apply and the fact that the landlord of the 
home stead has no status under the B. T, Act would 
make no difference, in as much as the existence of such 
status was not a requirement under the old 
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the lights acciued without it. The position would be 
the same if the -raiyati holding is situated not in the 
same village as the hoinei^tead or a contiguous village 
but in some other village, since the limitation as to the 
village is also an atUHtlon made by the the new section. 
{Chakr.ivaytti, /.) K.tUPiiOSAn SaHA v, NaiHATI- 
JUTE Mills cb., Lid. 221 I.O. 561 = 50 C.W.N. 
50. 

" S. 182 — Applicability — Raiyat having more 

than om homestead — Homestead not held for actual 
culthation. 

The homestead referred to in S. 182 of the B. T. 
Act need not he the only homestead of the raiyat. The 
section applies even where the raiyat ha'^ more than 
one homestead. It is not a sine gica non for the 
applicability of the section that the homestead must be 
held by the raiyat for the purpose of actual cultivation. 
The requirements of the section will be satisfied if the 
homestead is one from which the raiyat may, if 
necessary, carry on itgriculturai opetations in his rayati 
holdings, if and when the occasion arises. {Biswas. J ) 
RUKMINI MAHEStRl v. PRAHI.AH CHANURA I L R 

(1944) 1 Cal. 221=220 I C. 22=47 C.W.N. 702 
=AI.R. 1945 Cal. 50. 

— — — S, 182 — * f/omesierta^ — Meaning of. 

The word “homestead'* used in S. ]82oftheB T. 
Act means the place where the raiyat acutaliy resides. 
If there is a piece of bastu land which is not held as a 
part of an agricultural tenancy and on which the raiyat 
does not actually reside, that section would not bt 
attracted. {Mi tier, Jf) HaMNAiH RaneRJEE tj. 
GiRiSH Chandra Sinha. I L.R (1941) 1 Cal 
278=195 I C 602=14 R C. 263=45 C.W.N. 119 
=A,1.R. 1941 Cal. 515. 

S. 182 — Homestead^' — Question of fact. 

The question whether the disputed premises are the 
homestead of a raiyat is mainly one of fact. If as a 
matter of fact the raiyat resides in those premises even 
though he is living elsewhere at times, it is open to the 
Court of fact to conclude that they are h!s homestead. 
{Biswas, Jf) RuKMiNt Mahesri Prahlad Chan- 
dra. IX R. (1944) 1 Cal. 221 = 220 I.C. 22 = 47 
C.W.N. 702 = A.I.R. 1945 Cal. 50. 

S. 182 (as amended in id28)~ Landlord* if 

means original landloard or landlord for time being. 

The landlord contemplated by S. 182 of the B. T, 
Act. as amended in 1928, is not the landlord who 
originally inducted the tenant into the homestead or 
was the landlord of the homestead at the time when 
the tenant first came to possess both homestead and a 
holding. The tenor of the amended section is that in 
cases where it applies, the position must be judged by 
reference to the landlord for the time being, except 
perhaps in cases where there has been a change in the 
landlord since the section became applicable and some 
such consideration as that a status once acquired by a 
tenant cannot be lost, intervenes. {Chakravatiti, J.') 
Kaliprosad Saha ». naihati Jute Mills Co., 
Lm 221 I.C. 561=50 C.W.N. 50. 

— — S, 182— 'Tenant of homestead subsequently 
acquiring raiyati right in contiguous village— If acquires 
raiyad right in homestead land. ANANTAMONI DaSi 
z;. BhOLA Nath, [see Q D. 1936-^40 Vol. I Col. 3240.1 
195 I.C. 870=14 R.C. 146-AI.R. 1941 Cal. 104. 

— S. 193 — ^Suit*’—If includes execution proceed- 
ings. 

The term ‘suit* in S. 193 of the B. T.Act is sufficiently 
w jde to include execution propeedings. (Jlenderson^ /.) 
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NiVANANr DEBI < 0 . Chhaktiram Doloi. 217 I.C 
117 = 17 R.C. 172 = 48 C.W.N.500 = A.I.R. 1944 
Cal. 416. 

Chap. XIV — Execution proceedin'^s — Revision — • 

Locus standi of judgment-debtor — C. F. Code^ S, 115, 

A judgment-debtor who is a party to the execution 
proceedings under Chap. XIV of the B. T. Act is 
entitled to see that they are condacted correctly 
according to law. The Court conducting the sale should 
certainly hear and decide any objections he may make 
as to the procedure being adopted. It follows that pntna 
facte the judgment debtor may move the High Court in 
revision to interfere if the procedure is illegal. In view 
of the discretionary nature of the powder given in S. 115 
C. P. Code, the Court might well take into consideration 
the fact that a person not substantially concerned as to 
the particular point was moving it, and might make 
that a reason for refusing to interfere. (Btswas and 
Roxburgh. //.) RihHUTI BhUSAN DaS V. BEJOY 

CffAND MAhtab. IL.R, (1942) 1 Cal, 359 = 202 
IC 434 = 15 R.C. 335=75 C.L.J. 186=A.I.R. 
1942 Cal. 481. 

Chap. XIV— Rent decree — Decree obtained in 

rent suit by mortgagee put in possession of tenure under 
O. 39, R, 9, C. P . Cedi^ — Claim in suit comprising 
arrears for period of his possession and prior period — 
Non-joinder in rent suit of purchaser at unconfirmed 
money sale held before rent dect ee — If affects character 
of decree. 

A mortgagee entering into posse.«sion of a tenure on 
rlie basis of an order made under O. 39, R. 9, C, P. 
Code, becomes a landlord within the meaning of the 
B, T. Act, and a decree obtained by him in a rent suit 
apainst the tenants is a rent decree, although the claim 
in that suit comprises of arrears for the period of his 
possession as well as for the period prior to it. The non- 
joinder in the rent suit of a purcha.ser of the tenure at a 
sale in execution of u money decree held before the rent 
decree but not confirmed till after the sale in execution 
of that decree, does not affect the character of the 
decree passed in the rent suit as a rent decree. The 
purchaser at the money sale acquires, therefore, no title 
to the tenure on the basis of his purchase. {Nisim Ali 
and Blank, J/.) PaSHTJPATI NaTH PaL v. DURJod- 
HAN ROY. ILR. (1942) 2 Cal.. 546 = 204 I C. 
349 = 15 R.C 514=46 C.W.N. 893=A.I.R. 1943 
Cal. 160. 

Chap. XIV — Rent decree — Suit for putni rent 

— Some of plaintiffs having fractional share in putni 
impleaded as defendants also — Frame of suit-- If bad 
— Decree, if rent decree. 

Where in a suit to recover arrears of a putni rent, the 
entire body of landlords are plaintiffs and the entire 
body of the putnidars are defendants, the frame of the 
suit is not bad merely because some the plaintiffs who 
have a fractional share in the putni are also impleaded 
as defendants. Consequently, the decree passed in the 
suit is rent decree as contemplated by the B. T, Act, 
{Nasim AH and Pal, //.) KUMAR RaMENDRA 
Nath Roy v. Bibhabati Roy. 46 C.W.N. 691. 

Sch. Ill, Art 3 — Applicability-— 'Dispossession 

by landlord through. Court — Landlord not plaintiffs 
j landlord at date of dispossession. 

Art. 3 of Sch. Ill of B. T. Act applies to a case of 
dispossession by the landlord although by the machinery 
of the Court. It is not necessary that the dispossession 
should be by a person who was the plaintift*s landlord 
at the date of the dispossession. It is sufficient if the 
dispossession was by the lan^loit^ of the holding of 
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which the plaintiff seeks to recover possession. {Eau 
and B:swas, /J.) KHaTUN JINNaT PaHEBAI^I ?/. 
ISHA PnokaSh G.ANnooM. I LR (1944) 1 Cal. 
11 = 211 T C. 348= 16 R.C. 520 = 77 C.LJ. 186 = 
A.LR. 1944 Cal. 44. 

Sch. Ill, Art. S—‘*Distossess{on''‘-Pos- 

session taken through Court — Distossession of 
agent in actual occupation— If constitutes dispos- 
session of principal. 

Art. 3. Sch. Ill of the B. T. Act will apply even 
if the landlord obtained delivery of possession 
through Court after having purchased the hold- 
ing in a certificate proceeding for arrears of rent, 
and thereby dispo-sessed the tenant. Where a 
person is in pc^session of a holding through the 
agency of another by realising the usufruct from 
him, the dispossession of the agent b} the land- 
lord wid constitute a dispossession of the prin- 
cipal within the meaning of the article. A < pos- 
session m.iy be acquired through agent*?, it may 
equally be lost through them. (Pah J.) SaShi 
Kanta Acharjya V, Nay TAN BitwA, 204 I.C. 
34=15 R.C. 460=46 C.W N. 938=A.I.R. 1942 
Cal. 611. 

Sch III, Art. 2 — Suit for rent by purcha- 
ser of Z.amindary together with arrears of rents 
due from subordinate tenure-holders — Limita- 
tions. See under S. 3 (6) supra. (Rau and 
Biswas, JJ.) Ramapati Chattopadhya v, Ara- 
EiNDA Kumar Pal. I,LR (1943) 1 Cal. 438= 
207 I C 44=16 R.C. 18=47 C.W,N. 366=A I. 

R. 1943 Cal 217. 

BENGAL VILLAGE CHAWKTDARI ACT 
(IV OF 1870). Ss. 26 and 27 — Warrant issued 
without publication of list of defaulters — Legality 
— Defect, if cured by service of notice on 
defaulter. 

The publication of the list of defaulters under 

S. 26 is a condition precedent to the issue of a 
warrant under S. 27 of the Bengal Village Chaw- 
kidari Act. The Panchayat has no jurisdiction 
to issue a warrant unless this condition has been 
fulfilled. The defect is one of jurisdiction and 
not a mere irregnlarity, and cannot, therefore 
be cured by a notice served personally upon the 
defaulter. {Henderson J ) Dharani Dhar Jana 
V. Emperor. IL.R. (1944) 1 Cal 309=218 I.C. 
371=46 Cr.LJ. 498=47 C.W.N. 935=AJ.R. 
1945 Cal. 48. 

Ss. 27 and Warrant for arrears includ- 
ing insfalmeni not due — I egality. 

S. 27 of the Bengal Village Chawkidari Act 
empowers the issue of a warrant only for the 
realisation of the arrears of Chawkidari tax. 
Clearly a warrant for the realisation of a sum 
which includes an instalment v;hich is not due is 
altogether without jurisdiction.^ While S. 34 is 
good enough to cure irregularities, it certainly is 
not meant to legalise a warrant issued without 
jurisdiction. {Henderson, J ) Dharani Dhar 
Jana v. Emperor. I.L.R, (1944) 1 Cal. 309= 
218 I C. 371=46 Cr.LJ. 498=47 C.WN. 935= 
A.I.R. 1945 Cal. 48. 

BENGAL VILLAGE LOCAL SELF-GOV- 
ERNMENT ACT (V OF 1919 S. 6 )(3)— 
District Magistrate appointing member of Union 
Board — If empowered to cancel that appointment 
^Bengal Ceneral C louses Act, Ss. 17 and 22. 


Obiter . — A District Magistrate who appoints a 
member of a Union Board under S. 6 (3) of the 
Bengal V.llage Self-Government Act and notifies 
it in the Gazette, has power, by virtue of the pro- 
visions of S'?. 17 and 22 of the Bengal General 
Clauses Act, to cancel the appointment by a sub- 
sequent notification. (Afukherjea and Biswas, 
JJ.) AsiMunuiN Ahmed z;. MAJziu-niN Khan. 
206 I.C. 500=15 RC. 711=47 C.W.N. 326= 
A.I.R. 1943 Cal. 289. 

S. 8— Electir-n of President of Union 

B >ard Jurisdiction of Civil Court. See Bengal 
Village Loc*m Self Government Act, S. 17-A 
A. I R. 1941 Cal 115. 


S S— Election of President— ^uit for decla- 
ration (hat rival candidate is not properly elected 
- Plaintiff, if entitled to declaration that he is 
President. 


In a ' Liit by Ihe plaintiff for a declaration that 
his rival candidate is not properly elected as Pre- 
sident of a Union Board the plaintiff is not entitl- 
ed to a decliration that he is the President unless 
it has been found that under the rules made by 
the Local Government he has been duly elected 
as President. {Henderson,!.) Golam Mortuza 
V. Maniruddin Ahmad. 194 I.C. 116=13 RC 
490=A.I.R.1941 Cal. 115. * ‘ 


S. i7-A--E!eciion of President of Union 

Board — Jurisdiction of Civil Court. 

There can be no question that the Civil Courts 
have jurisdiction, unless their jurisdiction has 
been definitely taken away. There is no section 
in the Bengal Village Local Self-Government 
Act which takes awav the jurisdiction of Courts 
to decide questions about the election of a Presi- 
dent of a Union Board. S. 17-A is concerned only 
w'th the election of members of a Union Board. 
{Henderson, J.) Golam Mortuza v. Manirud- 
DIN Ahamad. 194 I.C. 116=13 R.C. 490=A.I 

R. 1941 Cal 115. 

^ Ss. 17 A and 17-B — Election of President — 
Jurisdiction of Court— Rules by Local Government 
taking away such jurisdiction— If ultra vires. 

Under Ss. 17-A and 17-B of the Village Self- 
Government Act the jurisdiction of the Courts 
to interfere with the election of members of a 
Union Board is expressly taken away, There is 
no such provision with regard to the election of 
Presidents. The proper inference, therefore, is 
that it was the intention of the legislature to pre- 
serve the jurisdiction of the Courts in connection 
with this matter. The rule making power under 

S. 101 of the Act is conferred on the Local Gov- 
ernment to carry out the purposes of the Act, 
not to enable them to defy the Legislature. 
When the jurisdiction of the Courts is preserved 
by the Act itself, it is not open to the Local 
Government to take it away by rules made under 
the power conferred by this section. If and in 
so far they purport to do so, they are ultra 
vires. {Henderson, J.) Keramatulla Ahmed 
V. Hari Mohan Roy. 50 C.W.N. 10. 

Ss, 17-A and 17.B and Notification Ko. 908 

L.S. G., dated 8 th July, 1941 — Suit for declaration 
that plaintiff was duly elected as President of Union 
Board — Jurisdiction of CiviJ Court, 
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BEST. VIL. LOCAL SELT-GOVT. ACT (1919). 

A civil suit for a declaration that the plaintiff was 
duly elected as President of the Union Board is not bar- 
red by Ss. 17- A and i 7 B of the Village Self-Govern- 
ment Act or by the Notification No. 908, L. S. G. dated 
8th July, 1941. {Akram a>^d Blank <, J f ?) RAHIMIJD- 
DIN Ahmed v. Umesh Chandra. 49 C.W.N. 223= 
A.I.R. 1946 Cal. 362. 

— S. 17-A (iii) — Injunction against atpointed 

member — 'Jurisdiction of Court — Legality of appoint- 
inent questioned, 

S. 17- A (ill) of the Bengal Village Self-Government 
Act refers to appointed members as well as to elected 
members and ousts the jurisdiction of Court to issue an 
injunction as much in the case of disputed appointments 
as in that of disputed elections. The Civil Court has, 
therefore, no jurisdiction to issue an injunction restrain- 
ing an appointed member of a Union Board, the legality 
of whose appointment is questioned, from functioning 
as such memlier. i^Mukkerjea and Biswas^ JJ.) 
Asimuddin Ahmed v. Mazuddin Khan. 20R I.C. 
500=:15 E.O. 711=47 O.W.N. S26=A.I.R. 1943 Cal. 
189. 

S. 17-C — Meeting held for election of President 

irregular — Effect. 

The election of a President of a Union Board at a 
meeting held in contravention of the rules made by the 
Local Government as to the time and place of the 
meeting, is irregular and not void in view of the provi- 
sions of S. l7-C of the Village Self Government Act. 
(^Henderson. /,) KERAMATULLA AHMED v. PIARI 

Mohan Roy. 5o O.W.lsr. lO. 

S.37 ^Licensee not '‘''Occupier' — Husband and 

wife co-skarers of zemindar y — Gomastha using room in 
husbands building— ‘Wife^ if licensee respect of room. 

Obiier, — A mere licensee is not an '‘occupier*’ under 
S. 37 of the Village Self Government Act. The person 
in question must have a right of some kind to be there. 
Where a husband and wife are co-sharers in a zamln- 
dary and their gomastha uses as his office a room in the 
husband’s building the wife is not the licensee of her 
husband with regard to this room. The actual licensee 
\%X\xQ gomastha. (^Henderson. /.) RaNI BROVA ROV 

V. SuBODH Chandra Biswas. 47 C.W.n. 633=77 
O.L.J. 191=2131.0. 352 =17 B.O, ll=A.I.E. 1944 
Cal. 112. 

S. Assessment Rules, R. 2. dVote — Benefit 

under — Servant, when can claim. 

To claim the benefit under the Note to R. 2 of the 
Assessment Rules under S. 101 of (Ben. Act V of 1919), 
it is necessary that a servant must by his contract of 
service be required for the performance of his duty to 
live in a builtiing owned by his employer and the provi- 
sion of quarters should not be a matter of mere con- 
venience to him. The word “convenience” occurring in 
the Note refers to the convenience of the employee or 
the servant, and it excludes the class of cases where the 
servant gets the accommodation as a reward or part of 
his remuneration. {Mukherjea and Blank, JJd) C, J. 
Brace v. Union Board of Lillooah. 209 I.C. 
625=I.L.R.(1943)2Cal 646 = 16 R.O. 384 = 47 0. 

W. N. 534= Al.B. 1943 Cal. 442. 

— — — -S. 101 E>r. 11 and X'2r-‘Meeting for election of 
President. 

It is clear from the proviso to R. 12 that R. 11 does 
not apply to a meeting convened for the election of a 
Presidect. {.Henderson, /.) KERAMATULLa Ahmed 
Hart Mohan Roy. 60 O.W N. 10. 

- — 101, B. 29, proviso Meeting held for 
election of President failing far want of guorum— 
Whether can he adfpumed, 


BEWAL WAKF ACT (XIII OF 1934). 

If a meeting held for the election of the President of 
a Union Board fails for want of a quorum, there is no 
piocedure for its adjournment for a stated period. 
Under R. 29, proviso {Hi), \i further steps are to be 
taken in the matter, another meeting has to be conven- 
ed. {Henderson, /.) KFRAMATULLA AHMED v. 
IIari Mohan Roy. 50 C.W.N. 10. 

BENGAL WAKE ACT (XIII OF 1934), S. 6 

— Descend ants** — If include descendants of wakifs 
family. 

Obiter . — The Word “descendants” in S. 6 (11) of the 
I>nga! Wakf Act denotes the descendants of the ^Vakf 
only and not of his family. {Akrain and Pal. / J.) 

Syed Shah Majubal Islam v. Commissioner of 
Wakfs. I.L.R. (1943) 1 Cal. 457 = 77 0 L.J. 70 = 
210 I O. 520 = 16 E.C. 463 = 47 C.W.N, 315 = A I.R. 
1943 Cal. 635. 

S. 6 (11) — Family" — Meant ftg of. 

Per Pal, J. — The wore! “Family*' as used in the 
Bengal Wakf Act bears the ^anie meaning as in the 
Mussalman Wakf Validating Act. It means not only 
the collective body of persons who live in one house and 
under one head or ntanager inclusive of servants, but 
also persons descended from one common progenitor 
and having a common lineage. {Akram and Pal. JJ.) 

Syed ^■HAH Majubal Islam v. Commissioner of 
WakfS, LL.R. (1943) 1 cal. 457 == 77 C.L.J. 70=47 
C.W.N 315 = 210 10. 620 = 16 R-C. 463 = A.I.E. 
1943 Cal. 635. 

S, 6 (11) — Net available income — If may be pay- 

able as salary. 

Per Akram, /. — Obiter: The net available income 
mentioned in S, 6 (11) of the Bengal Wakf Act should 
not be payable solely as salary for the performance of 
any duty imposed. {Akram and Pal, J J.) SYED 
Shah Majubal Islam v. commissioner of Wakfs 
I.L.B. (1943) 1 Cal. 457 = 77 C.L.J. 70=47 C.W.N. 
316=210 I.C. 620=16 E.C. 46S=A.I.R. 1943 Oak 
635. 

— 3. 6 (11) — Wakf al al aulad — Annual salary of 
mxitwa.Vi'—fVheiher benefit accruing to member of 
Wakif’s family, //'mutwalli is to be such member. 

For the purpose of determining whether a wakf is a 
wakf al-al aulad as defined in S. 6 (ll) of the Bengal 
Wakf Act, the annual salary of the mutzmlli must be 
taken to represent the expenditure connected with the 
management of the estate and not a benefit intended by 
the wakf to accrue merely to the advantage of one of 
the members of his family when the mutwalli is to be 
such a member. {Edgley, JJ) BadaRY Jahan BIBI 
V. DALIRUDDIN Ahmad. 47 C.W.N. 881. 

S, 4^0— Appointment of mutwalli by Commis- 
sioner — If needs confirmation by Court, 

The appointment of a mutwalli by the Commissioner 
of Wakfs under S. 40 of the Bengal Wakf Act is by 
the terms of that section “subject to any order of a 
competent Court,” but this does not mean that the 
appointment needs confirmation in anticipation by a 
Civil Court before it is actually challanged. {Khundkar 
and Biswas, JJ.) MIRZA MuMTAZALI V, BANEWARI 

Lal. 48 C.W.N. 698. 

S) 46“ A— -Ex -parte Order of Commissioner 
amending Register altering classification of wakf 
— Whether final order. 

An ex-parte Order of a Commissioner of wakfs on a 
petition filed by some interested persons amending the 
Register whereby the classification of a certain wakf was 
altered, falls within S, 46 of the Bengal Wakf Act and 
of a purely administrative character. Such an order 
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BENGAL WAKE ACT (XIII OP 1934). 


is not a final or(3er within the purview of S. 46-A of the 
Act which gives finality to a decision by the Commis- 
sioner with reference to the points specified therein only 
if any question relating thereto had been definitely put 
in issue before him and had been decided by him 
judicially or at least in a semi-judicial mannei. {^Rdgley^ 
y.) Badary JAHAN BiBi v. Da lirud din Ahmad. 
47C.W.N.381. 


— — Ss. 46 A and 92 — Enrolment of wakf — 
Suit to revoke decision of Commissioner—If lies 
—Commissioner, if necessary party — His right to 
notice— Commissioner added as party— If can be 
treated as intervener — Irregularity in procedure. 

A'decision’ of the Commissionex* and ‘*an order 
made under the Act'' stand on different footings. 
When any wakf is enrolled by the Commissioner 
this enrolment may imply two things,- namely, (1) 
a decision that the property is wakf and (2) an 
order of enrolment. No suit lies for setting 
aside the order. But the decision is always sub- 
ject to revocation or modification by a competent 
Court.^ So far as this decision is concerned, the 
Commissioner discharges a quasi-judicial func- 
tion and in ^ a suit for revoking or modifying the 
decision he is not at all a necessary party. Rather 
it would^ be improper to add him as a party de- 
fendant in his capacity of the officer giving the 
decision. But he is entitled to a notice of the 
suit under S. 70 of the Bengal Wakf Act and is 
entitled to intervene under S.7l of the Act. When 
he comes in as intervener, the suit does not become 
a suit against him in respect of any act purport- 
ingto be done by^ him in his official capacity and no 
question of notice to him under S. 80, C. P. Code 
can arise. If, however, he is added as a party 
defendant, the procedure is irregular. But if he 
contests the claim on its merits he can be treated 
as an intervener under S. 71 of the Act. The 
irregularity in the procedure does not affect the 
merits of the Case or the jurisdiction of the 
court {Mukherjea and Pal. JJ.) Commissioner 
OF Wakfs Bengal v, Shahebzada Mahomed 
Lahangir Shah. 214 I.C. 160=17 R.C. 31= 
48 C.W.N. 157=A.I.R. 1944 Cal. 206. 


S. 70— Applicability to appeal. 

S. 70 of the Bengal Wakf Act does not apply 
to an appeal. {Lodge, J.) Muzafar Ahmed v, 
Indra Kumar Das. 211 I.C. 470=1 R.C. 546 
77 C.L.J. 159=A.LR. 1944 Cal. 40. 


— ; — S. 70— Decree Passed without Commissioner 
being made party — If void or voidable. 

A decree or order passed in a suit or proceed- 
ing without the Commissioner of Wakfs be- 
ing made a party is not void but voidable and 
the Commissioner must apply within one month 
of his coming to know of the suit or proceeding. 
{Lodge J,) Muzafar Ahmed v. Indrakumar das 
211 I, C. 470=16 R.C. 546=77 CL.J. 159=AI. 
R. 1944 Cal. 40. 

S. 70 — Scope — Property not admitted to he 

wakf —Notice if necessary. 


S. 70 of the Wakf Act is not limited in its appli- 
cation to a suit in respect of property which is 
admittedly wakf. A notice to the Commissioner 
of wakfs under the section is necessary even if 
the claim that the property is wakf is contested. 
{Mukherjea and Sen JJ.) Benoy kumar Acharjee 
V. Ahammad ali. 202 I.C 76=15 R.C. 284=75 
eX.J. 33=46 C.W.N. 339=A.I.E. 1942 Cal. 


BERAR INAM RULES (1869). 

-S. 70 (2 ) — Wakf not enrolled under S. 44 

— Notice if necessary. . 

The fact that the wakf was not enrolled at the 
office of the Commissioner of Wakf under S. 44 
of the Bengal Wakf Act does not render a notice 
under S. 7 0(2) unnecessary. (Mukherjea and Blank 
JJ.) Gourisiianka Sukulz/. Commissioner 
OF WaIces Bengal. IX.R. (1943) 2 Cal. 313=77 
C.LJ. 339=207 I.C 309=16 R.C. 52=47 C.W. 
N. 436=A.I.R. 19^3 Cal. 240. 


S 70(2) Wakf property sold as private pro- 
perty of judgment-debtor — Notice if necessary 
— Remedy of Commissioner. 

A notice under S. 70 (2) of the B.T. Act is 
necessary only when the property is sold as wakf 
property and not when it is sold as the private 
property of the judgment-debtor who is not 
sued as a mutwalli or a representive of the wakf 
estate. In the latter case if the property really 
belongs to the wakf the purchaser does not acqu- 
ire any title to the property as against the wakf 
and the remedy of the Commissioner is to file 
a suit as is provided for in S 72 and not to file 
an application under S- 70 (5) of the Act. (Muk- 
herjea and Blank, JJ.) Gourishankar Sukul 
Commissioner of Wakfs, Bengal. I.L,R.(1943) 
2 Cal. 313=77 C.L.J. 399=207 I.C. 309=16 R. 
C. 52=47 C.W.N. 436=A.I.R. 1943 Cal. 240. 

S. 7Z(2)— Applicability— Wakf not in direct 

charge of Commissioner, 

Per Khiindkar J. — S. 73 (2) 'of the Bengal 
Wakf Act applies although the.Wakf is not in the 
direct charge of the Commissioner of Wakfs. 
(Miner and Khindkar, JJ.) Haji Mahomed nabi 
V. Province of Bengal. I.L.R. (1942 1 Cal, 
211=46 C.W.N. 59=201 I.C. 248=15 R.C, 
148=A.I.R. 1942 Cal 343. 

Ss. 92 and 46-A Enrolment by wakf — suit 

to revoke decision of Commissioner — If lies, see 
Bengal Wakf Act, Ss.46-A and 92. 48 C.W.N, 
157. 

BBRAR LAWS CODES RULES ETC. 

Berar Alienated Villages Tenancy Law. 

„ Cotton Market Rules. 

„ Inam Rules. 

„ Land Revenue Code, (1928) 

„ Patels .and Patwaris Law (1900). 

„ Wasteland Rules (1865). 

BBEAE alienated VILLAUES TENANCY 
LAW, S. 81 (1)— Ejectment of permanent tenant with- 
out inquiry into improvemenU — Legality, 

A permanent tenant in Berar cannot be ejected from 
nis holding until an inquiry into improvemenrs has been 
made, whether the tenant has made a claim or not. 
(Binney, F.C.) GOVIND v, MUKUND* 1943 N.L.J- 
432. 


— S. 46 — Suit under — Transferee under sale for 

recovery under Agriculturists’ Loans Act—* Liability of. 
See Agriculturists* loans, act, S. 5 and Land 
Improvement loans^ct, S. 7 (l) G), 1942 N. 
L.J. 56. 

BBRAR COTTON MARKET RULES, B. 66 (3>- 

Scope and applicability. EmpEROR v. P. R. Mehta* 
[w Q.D, 1936-40 Vol. I Col. 3240.] 191 I.O.'64« 
13B.N. 163«=42Cr.L.J. 66. 

BERAR INAM RULES (1869)— Assignment of 
share in inam certificate- — Failure of heirs— *DevohitioU. 
ShriRAM V , BaNYA BaI. [see Q.D, 1936-40 Vol. f, 
Col, 508] 194 I.C. 464-13 E,N* 869. 
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BBK.A.E mAM RTJLBS (1859). 

3 — Sinope of — Hyderabad Jagir — Nature — 

Effect of R. 3 upon it. 

R. 3 of the Berar Inam Rule.s must be construed as 
declaring that the estate that ib certifitd as having been 
granted is a restricted estate, but that it is larger than a 
life-esTaie, and has to be continued, after the death of 
the first certificate holder into his widow, lineal heirs, 
undivided brothers, etc. When one comes to collateral 
heirs of two removes one reaches the end of the rola- 
tionship to which the estate may pass, and farther 
degrees of relationship are disallowed except under 
special orders. That makes this a restricted tenure and 
it is further restricted and differentiated from a fee 
simple tenure by conditions as to payment of legacy 
duty. In the case of Hyderabad Jagir, by custom, it 
is not personal to the grantee but continues to his 
descendants and R, 3 limits who those descendants are 
and declared that any one outside the degree of rela- 
tionship mentioned therein will not take unless special 
orders are passed. (^Stone, C.J. and Bose^ /.) Raje 
Vinayakrao V. Raje Shrinivvasrao. XL.it. 
(1942) Nag. 626 = 1971,0. 794=14R.N. 197=1941 
N.L.J. 603=A.I.E. 1941 Nag. 334. 

E, 4 — Successor^-^Mea « / ng. 

Though the term successor in R. 4 of the Berar rules 
is not of equal import to the term ‘lieneal heirs’ it is of 
a wider import. {Stone^ C.J, and Bose.^ /.) RaJE 
Vinayakrao v. Kaje Shriniwasrao. I.LE, 
(1942J Nag. 526 = 197 1.0. 794 = 14 E.N. 197 = 1941 
N L. J. 503 = A I.E. 1941 Nag. 334. 

— E. 5 — Couitruction — Inam certificate — Con- 
struction. 

The words *he will be allowed the benefits of Cl. (2), 
of R, 5 but without the option of refusal’ in R. 5 (5) of 
the Berar Inam Rults is a misprint for ‘he will be 
allowed the benefits of Ci. (3), Rule 5 but without the 
option of refusal*. The option in Cl, (3) is one given 
in all cases of an inamdar and it consists in this the 
the grantee has the option to turn his restricted tenure 
into a free-hold. All he has to do is to consent to pay- 
ment of a quit rent of a certain amount. Where an 
inam certificate stated that it was granted for mainte 
nance and ui)der the column headed. ‘Tenure and condi- 
tion attached to the continuance of the grant’ were the 
following remarks ‘upheld under Inam Rule 5 S. (5) 
one-fourth assessment being levied oi the next and 
three following successions until fpll assessment is 
attained. ‘ 

Held : — The grant was of an ordinary heritable estate 
of unlimited duration (the ‘freehold’ of the Inam Rules) 
the holder or holders after the fourth paying full 
assessment, and that al) such heirs — those equal in 
right — would hold as co-tenants and any one of them 
could ask for partition which would only last for his 
lifetime. {^Siontr C,J* Clarke^ /.) SitaRAM 
Singh v, Chtttaranjan. I.L.E. (1942) Nag. 
405 = 199 I.O. 697 = 14 E.N. 288 = 1941 N.L.J. 558 = 
A,LE. 1942 Nag. U, 

— — 6 — Entry in CoL 10 of Form BB — Value to 
be attached — Dispute as to succession — Procedure, 

The entry in Col. 10 of Form BB is definitely part of 
the record of rights and is binding on the Revenue 
Courts. Where it contained the following remarks 
‘Inam holding of class 3rd of rule 11 upheld under Cl. 
2 of R. V of the Berar Inam Rules 1859 to main issue* 
it was held that in case of a claim to succeed to a 
deceased inam holder the enquiry was really one in 
pursuance of the record of rights rules — ^Proceedings 
or the change of name of inam holders are in fact 


BERAR LAND REVENUE CODE (1928). 

mutation cases under the Berar Land Revenue Code. 
(Binney, F.C.) DAT'IATRAYA YADA RaO GoSAWI v. 
Tukaram Shankar more and anojher, 1942 
N.L J. 223. 

BERAR LAND REVENUE CODE ( 1928 ), Ss. 24, 

25, 38 and 159 — irregularity tn pro. lamatiou — 
Ground for setting aside sale — Provision of law--~ 
Scope of revisional poiotrs. 

S. 24 of the Berar Land Revenue Code gives the re- 
quirement as to publication of proclamation. S. 25 does 
not save from being void the pablication of procla- 
mation in which a vita! incident prescribed in the pro- 
ces.s of publication has been omitted. The inference is 
that a proclamation which is not completed in the 
manner prescribed is void without reference to the 
terms of S. 1.59. The omission of posting the procla- 
mation at a place of public resort on or near the land 
concerned is a very serious defect that leaves the local 
publication anything but complete. In such a case the 
Revenue Oflicers have the power to set aside the sale. It 
is open to the Commissioner to undertake revisional 
proceedings under S. 38 suo motu with reference to 
such sales. {Burton, F.C.') RaMAWATaR v. NARAYAN- 
DAS. 1941 N.L.J. 555. 

Ss. 32 and 110 — Order certifying entry in 

m utati on register — A p pealabili ty. 

There is nothing in the Berar Land Revenue Code to 
exclude the operation of S, 32 in mutation cases and 
hence an appeal would lie from an order certifying an 
entry in the mutation register maintained under S. 111. 
{Binney. F.C.) NaRAYAN MaDHOJI MaRAIHA v, 
Wasudeo Madhoji Maratha. 1942 NLJ. 366. 

S. ^Applicability — Proceedings before Coh 

lector governed by rules under .S’. 70 (1), (7. /*. Code, 
Where the proceedings before a Collector are govern- 
ed by rules under S. 70 (l) C. F. Code, as applied to 
Berar which are to be found in Berar Revenue Book 
Circular III-8, neither the Collector nor the Deputy 
Commissioner hearing appeals act as a Revenue Officer 
under U. P. Land Revenue Code. The provisions of’ 
S. 39 alone of the Code have been applied by R. l5 (3) 
and it cannot be inferred that S. 33 of the Code is 
attracted. Under R. l5 (1) an appeal lies from every 
order passed »n exercise of the authority conferred by 
these rules. {Binney^ F.C.) DaJIBA v, RaMDAYAL. 
1943 N,L.J. 113. 

S, 38 — Scope of revisional powers. See BERAR 

LAND Revenue- Code, Ss. 24, 25, 38 and 159. 
1941 N.L.J. 656. 

S. 41 (1) — Private or Government Land — 

Burden of proof. 

S, 41 (l) of the Berar Land Revenue Code does not 
throw the burden of showing that the land in dispute 
was not private land on Government. All it does is to 
make a simple statement of fact regarding the vesting 
of title, {^Bose, J.) JANEFAL MOSQUE v, PROVINCIAL 

Government, C . P. and Berar. I.L.R. (1946) 
Nag. 859 = 1944 N.L.J. 285=A.I.R. 1944 Nag, 
311. 

— "’S. 66 — Zand settled, for grazing purposes^ 

Land revenue in arrears — Proper course — "Sale or can- 
cellation of lease. 

Land settled on ,fair assessment for gracing of the 
village cattle, should not be sold for arrears of land 
revenue. The only interest left to the defaulter in the 
grazing fields is the right to recover arrears of grazing 
fees which alone can be put to sale. The proper course 
is to cancel , the lease under R. 3. {Binney, F. C*) 
SaDASHIV V. RaMDHAN. 1944 N.Ii-J, 166, 
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S.59(4) — Tenant for agricultural purpose — 

Right to eject stranger in possession of structures erect- 
ed fornon'agricultural purposes. 

Where a stranger erects structures for non-agricul- 
tural purposes on land gianted to an occupant for 
agricultural purposes the latter is entitled under S. 59 
(4) of the Berar Land Revenue Code to secure the 
forraer^s summary ejectment. {Greenfield f) SheSKRAO 
V, Narayan. 1942 N.L.J. 158. 

Ss. 72 and 73 — Aate-alienation Tenancy — Con- 
tinuity of possession when broken. 

If possession goes into the hands of strangers in the 
case of an ante-alienation tenant, there is no continuity 
of possession within the meaning of either S. 73 or S. 72 
of the Berar Land Revenue Code. {Stone, C, J. and 
Bose, /.) Shri Raghunath Swami DEOSTHAN V 
Doma. 1942 N.L.J. 431. 

*8. 96, (2) — Benefit of concession — Availability 

Transferee of a portion from itardar. 

The wording of sub-S. (2) of S. 96, Berar Land 
Revenue Code, clearly shows that the advantage of the 
concession conferred by it is in favour of one who is 
the recognized izardar of the village and it is to him 
alone that the concession is made with respect to the 
entire village. Payment of half the amount of assess- 
ment is a right in the izara and not a right in any 
individual land in the izara. It is a right in the izara 
&s a whole and hence a transferee of a part from the 
izardar cannot claim the benefit of the concession. 
{Puranik, J,) SaMBHASHIO NARAYAN V, KaSHINATH 
NaGOJI. I.I 1 .E, (1943) JSag. 278 = 206 I.C. 447= 
16R.N. 261«1943 N.L.J. 121 = AXB. 1943 Nag. 
158. 

— Ss, 111 and 192 — Correction of entry in Record 

of Rights — Suit for — Jurisdiction of Civil Court, 

S. Ill of the Berar Land Revenue Code gives the 
Civil Courts jurisdiction to decide disputes relating to 
rights recorded in the Record of Rights, but it does not 
give them jurisdiction to correct an entry in the Record 
of Rights, S. l92 of the Code prohibits a Civil Court 
from entertaining any suit to obtain a decision on any 
matter which any revenue officer is, by this law-, 
empowered to determine, except as otherwise provided 
in this law. The entry to be made in the Record of 
Rights is a matter to be determined by the revenue 
officer, and the Civil Courts have no jurisdiction to 
decide what that entry shall be. {PoUock, J.) Viswa- 
Nathappa V, Kedar Nath. 1946 N.L.J. 879 . 

T - II 112 Dismissal of suit for failure to file 
certified copy of entry in record’^of -rights — Propriety, 
It is not proper for a Court to dismiss a suit for 
failure to file a certified copy of the entry in the record- 
of-rights. The Court should give the party an oppor- 
tunity to produce it. A claim should not be defeated by 
a mere technical flaw. {Gruer, J,') BaLaSahib 
Deosthan V, Bajrang Das. 1942 N.L.J. 396, 

— “S. 129 — Scope of power under — Reasonable 
accesst meaning — Facts to he proved by objecting 

owner. 

3. 129 of the Berar Land Revenue Code gives to the 
Revenue Officers the power to override civil rights in 
order to give cultivators reasonable access to their fields. 
Where access is only possible along boundary' strips 
belonging to others it is obvious that reasonable access 
will ordinarily mean the most convenient line of 
approach. Before his objection can be considered the 
owiier of the boundary strip which is the most con- 
venient line of approach must show that the use of this 
strip will cause him mu c h more inconvenience than 


BBRAR LAND REVENUE CODE (1928). 

would be caused by the use of an alternative line to th 
osMiers of the strips on that line. {Binncy, F.C. 
Laxmanji Hangaji Patel v. Kashirao Sambhaji 
1943 N.L J. 66. 

S. 149 — Proclamation signed by Sub -Divisional 

OfHcer not specifying place of sale — Sale held in T ahsii 
office — Validity. 

S. 149 of the Berai Land Revenue Code requires thai 
the place of sale should be specified in the proclamatior 
and it is obvious that sale proceedings will be vitiatec 
if it is not clear from the proclamation where the sal« 
will be held. When a sale is advertised to be held in £ 
large town without specifying the place, the presump- 
tion is that it will be held at the office or place of busi* 
ness of the person advertising it. If, therefore, a pro- 
clamation signed by a Sub-Divisional Officer does noi 
specify the place of sale and the sale is held not at hh 
office but in the Tahsil office, the proceedings are void 
(Binney, F.C.) SHEiKH TaMIZ v. MaHEBUB KHAN 
1943 N.L.J. 276. 

S. 149 — Sale proclamation not giving name oj 

defaulter — When and if an irregularity justifying set- 
ting aside of the sale 

Though S. 149 of Berar Land Revenue Code does 
not specify that the name of the defaulter should be 
stated in the proclamation, there is a place for the occu- 
pant’s name in the form of proclamation published undei 
R. 1 of S. 194 (2)( d) of the Act and hence it can be 
assumed that this is one of the particulars considered 
necessary. It is an irregularity to omit that name and 
would justify the setting aside of the sale if the circum- 
stances lead to the inference that the low prices were 
partly due to that omission. {Binney, F .Cf) SyeD 
KasaM V, AMRU. 1943 N.L.J. 68. 

■; S. Ijs2— Applicability — Sale for recovering 

instalments fixed by Debt Conciliation Board. 

Under S. 152 of the Berar Land Revenue Code every 
Sale under Chapter XII must be staged if the amount 
due and the costs, which are recoverable under S. l52 
as part of the arrear, are paid before the sale is complete. 
The section is not confined in its application to proceed- 
ings for recovery of land revenue. It also applies to 
proceedings for recovery of instalments due through an 
agreement under the Debt Conciliation Act. {Binney^ 
F.C.) MULTANMAL V. SWARUPCHAND. 1943 N.L.J. 
2481 

S. 155 — Deposit under— fVhether can be ac^ 

cep ted after Court hours. 

The deposits required by S. 155 of the Berar Land 
Revenue Code must be made either in the treasury or in 
Court and cannot legally be accepted by an officer after 
both Treasury and Court have closed for the day. 
{Binney F.Cj) WaSUDEO v. ABHIMAN. 1943 N.L. 
J. 247. 

S. ISS— Right to apply under— Creditor who 

had agreed with debtor for conciliation of debt 
and obtained a charge over debioVs property. 

Where a Co-operative Society being a creditor agrees 
with his debtor before the Debt Conciliation Board to 
conciliate the debt due to him and obtains a charge over 
the property of the debtor for the payment of the 
amount due and the agreement between the parties is 
duly registered, the Co-operative Society is a person 
having ‘an interest in the property (of the debtor) bty 
virtue of a title acquired before the sale' within the 
meaning of S. 155 of the Berar Land Revjepue 
and is hence entitled to apply under the: ;g' ^t h)p ''af^ 
make the necessary deposit. 
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Co-operative Societv no. 175 v. Kashcnath 
Appaji KOShtj. 1942 N.L.J. 216. 

• — 'S. \SS— Right to apply under—Person who 

nas filed a suit for pre-emption. 

As a pre-empl.or who has filed a suit for pre-emption 
nut has not obtained a decree or paid the purchase price 
before the date of the sale does not hold “an interest in 
the property by virtue of the title acquired before sale*' 
he cannot apply for setting aside the sale. {Binney, F. 
c:^.)Dipchanb £/. Maroxi. 1943 NXJ. 118. 

77 - . -Ss. 159 and 15S— Discretion under S. 159— 
Ltmtfs to exercise of — Deposit beyond time fixed 
^ ground to refuse confirmation. 

_ b. 159 of the Berar Land Revenue Code no doubt 
gives a discretion to refuse confirmation of the sale for 
good reasons. But this discretion cannot be used to 
override mandatory provisions of another section of the 
Code. Hence if the deposit required by S. 155 of the 
Code to be made within a particular time is not so made 
that cannot be aground for the exercise of the discretion 
to refuse confirmation of a sale. (^Binney^ F. C.') 
Mohanlal V. Mst. Anasuyabai. 1942 N.L.T. 
80 . 

— - — S. IM— Exercise of discretion under— 
IV hen justified. 

Mere suspicion of failure to proclaim a sale of pro- 
perty issufiScient justification for the exercise of the 
discretion given in S. 159, Berar Land Revenue Code, 
when the property was purchased by a Villape Officer at 
a low price. (Bmney, F.C.) Shridar NAGORaO z/. 
Waman Shivaramji. 1943 N.L.J, 507, 

-S. 159— Power of setting aside sale— Ground 

See Berar Land Revenue Code, Ss. 24, 25, 38 and 
159. 1941 N.L.J. 655. 

. . Revenue sale Collusion between 

Village officers m regard to— Purchase by village 
patel — Ltabiltiy tojoe set aside. 

Where though a revenue sale was perfectly 
legal under the Berar Land Revenue Code it 
was shown that the village officers colluded to 
get that particular field sold so that one of them 
the pate could purchase it for an inadequate 
price held, that (t) the patel far from having 
acquired an equity as auction purchaser had 
acquired a definite disqualification (ii) that the 
fraud of the village officers was a fraud to which 
‘Government itself was indirectly a party and that 
•therefore the auction sale must be set aside. 
'{greenfield, K.A.) Venkata Subbayya Kesho 
Pandurang. 1941 N.L J.52. 


— Setting aside sale — When justified. 

It is accepted law that only exceptional circum- 
stances justify interference with a Court sale 
authority of Ss. 155 and 
156. The reasons which have to be recorded 
must be sou^od. Where irregularites in the pub- 
hshmg of thesale are alleged in an appllication 
under S. 159 or emerge m the course of the oro- 
examined as critically as 
if they had formed the basis of an application 
jmder 156. It is of course essential that it should 
U proved that substantial injury has been caused 
by such irregularities. (Bintiey F. C.^ Ram 
i^RISHNA V. RAGIRKHAN. 1944 N.L J. 59. 

jSCl S*161— purchaser— When accrues— 
DAti of sale er cmfirtnaUonp 


BBRAE LAND REVENUE CODE (1928). 

The title of a purchaser at a sale held under 
the provisions of the Berar Land Revenue Code 
does not accrue until the date of confirmation 
and It does not relate back to the date of the sale 
(Bose, J .) Kisan Lal v. Namymdeo. ILR 
(1944) Nag. 90=211 LC. 525=16 R N. 209 
=1943 N.L.J. 433=A.I.R. 1943 Nag. 299. 


Ss. 162 and 192 (k) — Appropriation of surplus 
sale proceeds by Revenue Court for Crown debts in spite 
of prohibitory order from Civil Court— Jurisdiction of 
Civil Court to question. 


±nc V. 1 V 11 c.oun nas no jurisdiction to question the 
appropriation of surplus sale proceeds for other arrears 
payable to the Crown made by the Revenue Court under 
S. 162 of the Berar Land Revenue Code in spite of a 
prohibitory order from it under O. 21, R. 52, C. P. 
Code, particularly when such arrears were payable to 
the Crown. (Puranik, /.) JaGaNNATH v. PROVIN- 
CIAL Government C. P and Berar. Llr 
(1946) Nag. 496 = 1945 N.L.J. 111=AXR.1945 
Nag. 150. 


S. 164(a) — Applicability — Recovery of com^ 
mission in respect of sale for arrears of land 
revenue. 

Where on a sale for arrears of land revenue 
the defaulter deposits the amount due along 
with the commission and the sale is set aside on 
the ground of an irregularity and the defaulter 
IS permitted to withdraw the commission the 
auction purchaser can recover it under S. 164(a) 
in as much as it is apportionable as costs in respect 
Laxmibai Narayan 

1941 N.L.J. 228. 


S. IBZ— Co-occupants also mortgagor and 

mortgagee— Sale of a portion of mortgaged pro* 
petty— Claim to pre-empt by co-occupant mart* 
gagee — Amount payable. 

Where two persons were occupants of 
the same survey number and where also in the 
relation of mortgagor and mortgagee and the 
mortgagor sold a portion of the mortgaged 
property free from encumbrance and the mortga** 
gee co-occupant claimed to pre-empt on payment 
of a sum representing the balance after deducting 
J ^ price the sum which could be 

allocated m respect of the mortgage debt to the 
plot sold, held that he was not so entitled to 
calculate the amount payable and the interest 
transferred was only the equity of redemption 
tor j which the fair price was fixed and which 

1942 NL / V/o Kondo v. Saeubai. 


-S. 183 and C. P. Debt Conciliation Act— 
Pre-emption in case of transfer in conciliation of debt, 

^ Where in the settlement of a debt by the Concilia- 
tion. Board certain property of the debtor was transfer- 
red to the creditor, it is not desirable to encourage ap- 
plications f^ pre-emption in respect of such transfers. 

DHANRAJ V. VlTHOBA. 1941 

N.L.J. 623. 

of pre-emption— Occupant cf 
survey number foreclosed also occupant of another sub- 
division. 

Under S. 183 of the Berar Land Revenue Code, the 
occupant of the survey number foreclosed cannot claim 
pre-emption 3iipply because he is also the occupant of 
another sub*division of that survey number^ It is soma 
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other occupant who was not the occupant of the survey 
number foreclosed that can claim pre-emption. (Pur- 
anik, /.) Ramkrishna Tukaram v, Namdeo 
SoNAjr. LL.R (1944) Nag. 848=210 I.C. 387 
=16 R.N. 154=1943 N.L.J. 568=A,I.R 1944 
Nag. 31. 

“S. 183 (!)■ — Defendant's vendor having in- 
terest in sub-divtsion of survey number and also 
interest in trees standing in plaintiff's sub- division — 
Sale by him of both — Plaintiff's right to pre-t^mption 
in respect of trees. 

The plaintiff w^as an occupant of sub-division No. 
23-1 in Survey No. 23. The defendant's vendor own- 
ed the other sub-division No. 23-2 and had a half-in- 
terest in trees standing in the plaintiff’s sub-division. 
He sold to the defendant his interest in both. The 
plaintiff’s claim for pre-emption was decreed in respect 
of Survey No. 23-2 but dismissed in respect of the trees, 
On appeal. 

Heldfi) that the Survey No 23 did not cease to exist 
by reason of its sub-division, and the defendant was, 
therefore, an occupant in that survey number within the 
meaning of S. 183 (1) of the Berar Land Revenue Code ; 
iii) that as trees are deemed to be part of the land on 
w'hich they are situate under S. 46 of that Code, the 
defendant’s vendor who had a half-interest in those 
trees had an interest in the Survey No. 23 in so far as 
those trees were concerned, and the plaintiff had, there- 
fore, a right to pre-empt the half-share in the trees 
which was sold. (Bose, J,) Radhakisan DaU- 
LAT. LL.R. (1945) Nag. 239=1944 N.L.J. 204 
=A.I R. 1944 Nag. l97. 

• S. 183 (2) — Suit under — Power of Court to 
increase the figure of value. 

The Court is not bound by S. 183 (2) of the Berar 
Land Revenue Code, to accept the price paid, if it is 
below the market value. If the price is fixed decidedly 
above the market value, it is not fixed in good 
faith. The same is equally true if the price is much 
below the value of the land. Where the price fixed in a 
sale deed was very low and it was so fixed on an under- 
standing that the transaction was really to be a mort- 
gage and not a sale, on an application for pre-emption 
the Court could go into the question of fair price, and 
direct the pre-emptor to pay the nominal price men- 
tioned in the sale to the vendee and the balance to the 
vendor. (Grille, J.) Sheolal Pandu v. Yedu 
Vyankat sing. I.L.R. (1942) Nag. 584=198 I.C. 
402=14 R.N. 222=1941 N.L.J. 491=A.I.R. 
1941 Nag. 353, 

— —— S. ISA^Scope — Buildings, if covered by section. 

S. 184 of the Berar Land Revenue Code which speaks 
of ‘survey numbers'' and ‘land’ contemplates only agri- 
cultural land and has nothing to do with buildings. 
(Gruer, J.) Laxman Pand«ari z/. Munnusingh. 
I.L.R. (1942) Nag. 316=200 I.C. 297-14 R.N. 
330=1942 N.LJ. 218. 

“S. 184 (^-“^^Consolidation' — Interpretation — 

Mire convenience i f a criterion. 

The word 'consolidation’ has not been defined in the 
Berar Land Revenue Code. The word ‘consolidate’ 
implies that there are no intervals between these parts of 
the body; nor is the discontinuity a negligible one. 
Thwt is no reason for holding that the legislature in- 
tended the word ‘consolidation' in S. 184 (2) to be used 
in a loose sense and to do so would lead to difficulties. 
The general rule is to allow pre-emption in case of 
exchange and the exception should be strictly applied* 
Mere convenience of cultivation is neither the criterion 
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nor is it sufficient. The safer rule is to confine ‘consoli- 
dation* to contiguity. (Gruer. y) LaXMAN PaN- 

DHARi r. Munnusingh- I L.R. (1942) Nag 315 
=200 I.C. 297=14 R.N. 330 = 1942 NX J. 218. 

“S 184 (3) — Exchange — Pre-emption price. 

The fair price as contemplated by S. 184 (3)of 
the Berar Land Revenue Code would be the mar- 
ket value of the property exchanged. (Gruer. J.) 
Laxman Pandiiari Munnusingh. LL.R. (1942) 
Nag. 315=200 I.C. 297=14 R.N. 330=1942 
NX J. 218. 

; S. 192 (1), Proviso — Construction — Suit 
involving question of interpretation of sanad— 
Jurisdiction of Civil Court to try. Shriniwas 
Rao V. Secretary of State, [see Q.D. 1936~’40 
Vol. I, Col. 3241.] ILR. (1941) Nag. 107=191 
I.C. 619=13 RN. 199. 

— S . 194(2) (g) Maharki Rules Rr. 2, 5, and 
7. —Appointment of Mahar — Responsibility of 
revenue Officers. 

The appointment of a mahar has to he made in 
Accordonce with the custom of the village subject 
to the provisions of Rule 2. Under the Rules, 
revenue officers have for the first time been made 
responsible for checking appointments made by 
patels. It is their duty when vacancies occur whe- 
ther on^ the death or removal of a mahar or at 
the beginning of a rotatory period to see that 
appointments are made according to the present 
rules. Neither custom nor previous decisions can 
override the rules and these do not permit the 
appointmpt of a person who is unable to work or 
the appointment of a substitute except in a leave 
vacancy. (Binney F. C.) MoDYA v, Anusuya. 1943 
N.L.J. 291. 

*S. 194 (2) (g)— Order of Tahsildar undgr 

R, 5 of Village Mahars Rules — Appeal, 

An appeal lies against an order passed by a 
Tahsildar under R. 5 of the Village Mahars 
Rules under S. 194 (2) (g), Berar Land Revenue 
Code. Such an order is not passed by one of the 
revisional authorities empowered by S. 38 and 
must be considered as an original order. (Bin- 
ney, F. C.) Shionya V, Gomva. "1943 N.L.J. 
361. 

Ch. Xiy — Pre-emption — Sale by father 

manager of Hindu joint family — Minor members 
— If vendors— If can sue for pre-emption. 

Where a Hindu father manager of joint family 
sells family property in his own name and in the 
name of his minor son as well, the latter can 
under Ch. XIV of the Berar Land Revenue 
Code pre-empt. Addition of the minor’s name in 
the sale-deed does not make him a vendor. 
(Stone, C.J. and Bose, /.) Damodar v. Narayan. 
I.L.R. (1942) Nag. 325=195 I.C. 671=14 R.N. 
64=1941 N.LJ. 296=A.I.R. 1941 Nag, 199, 

BERAR PATELS AND PATWARIS LAW 
(1900) — Claims of families rejected in pastr^ 
Whether can be re-opened. 

The claims of families which had been rejected 
in the past after full and fair consideration, 
should not be re-opened at any subsequent 
vacancy. A change in case-law will not justify 
reconsideration. (Binney, F,C,) Ramchajstdba 
Nagoji V, Bhagwant Shamrao. 1943 NXJ* 
289, 
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— - — Dismissal of patel—Procedure —Appeal 
— Forum. 

In Berar in nutters of dismissal of patels, the 
practice is to seek sanction of the Commissioner 
after the enquiries are complete. A hearing is 
usually given by the Commissioner to the village 

and then when the proceedings are returned 
the Deputy Commissioner passes the formal 
order.^ Hence the order is virtually that of the 
Commissioner and an appeal against it cannot 
therefore lie to him, as a Court cannot hear an 
appeal against an order which has been passed 
by it after full consideration. The remedy of 
the village officer is to nopeal to the Revenue 
tn^nal, (Binneyt F,C.) Roghoji Ganpat Patil 
V. Dewaji Symbhaji Kunbi. 1942 N.LJ. 597. 

- — Hereditary claims by Muslims to offices 
-^Law applicable— Rule of seniority— Adoption, 
*7 recognized. 

recognize adoption. 
Where hereditary claims are made by Aliislims 
^ village offices, it is the accepted practice in 
Berar to apply the rule of seniority. {Binney, 

Hakumddin V. Gulam Mohiuddin. 1941 
N.L.J. 554. 

Office of Patel — Vacancy to appointment 
challenged in appeal— Vacancy, if deemed to have 
been filled up, 

A vacancy in the office of a patel can only be 
deemed to have been filled up when a final order 
binding upon the parties is passed. It cannot be 
Said to have been filled up when the appointment 
jtnade to it is being challenged in appeal. {Ragha- 
^^Jl^ra Raq, H M.) Bhaskabrao v, Himmatrao. 
1944 N.LJ. 343. 

of order-^N 0 application by aggrieved 
ptrson-^Permissihility of review. 

It is of course true that an application from an aggrie- 
ved person is necessary before a review can be under- 
taken under O. 47, R. 1, C. P, Code- But there is a 
distinction between matters which fall within the 
purview of the C. P. Code, and those which fail within 
the Patels and Patwaris Law. Under that law, when 
administrative questions arise review must be permitted 
when the necessity is made clear. {Roughto?i, F.Cf) 
NARAYAN v.BabURAO. 1946 N.L.J. 399. 

— S. Adoption made by widow of former 

Patel after his death and after appointment of his 
successor— Adapted son — If qualified to be appo- 
inted at next vacancy. 

A son adopted by a widow of a former patel 
after the latter's death and after a successor to 
him has been appointed to the patelki, is qualified 
to^ be appointed patel when the next vacancy 
arises in preference to the son of the late incum- 
bent. The words **and shall not appoint a woman 
if a male relative of the late incumbent of the 
office exists'' used in S. 5 (3) (c) of the Berar 
Patels and Patwaris Law, no doubt, postpone 
the rights of a woman to those of a male relative ; 
butthey do not ‘affect the rights of the adopted 
son who claims, not through the widow who has 
adopted him but through her deceased husband 
into whose family he has been adopted. It fol- 
lows that the right of the adopted son will be 
determined according to the law of inheritance 
jipphcablje tp the family into which he has been 
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adopted. {Burton, R.M- and Roughton, H.M.) 
Laxman V. Tukaram. 1943 N.LJ. 255. 

S. ^ —Appoint frient by Com?nissioner contrary 
to rnlni^ %—Pr<priety. 

An appointment made by the Commissioner 
contrary to ruling 96 which is binding upon him, 
is improptr and cannot be maintained. (Binney, 
F. C.) Gulab V. Shankar. 1944 N.L.J 138. 

S- 5 — Appointment of malik patwari — Candidate 

^eprestinttng br-ifick ivhtck has waived preferential claim 
on account of seniority in agreeing to partition — It has 
preferential claim over one who is a nearer heir io de- 
ceased incumbent, 

A candidate who by the law of inheritance is a 
nearer heir to the deceased incumbent has a pre- 
ferential claim to the office of malik patwari held 
by him over another who represents a branch 
which had definitely waived any preferential 
claim on account of seniority in agreeing to the 
partition among the family. (Binney, F,C.) 
Dattatraya z;. Bhujangarao. 1944 N.L.J, 237 

S. 6 Appointment of patel — Claim not made 
regularly — Duty^ to consider. 

In a proceeding for the appointment of a patel, 
the Revenue Court should not reject the claim of 
a person on the ground that it is not made in a re- 
gular way. (Binney, F,C.) Mahadeo v, Moti 
RAM. 1943 N.L.J. 362. 

S. h— Appointment of patel for period of five 
years in lSb6'— Claim to rotation not put in at end of 
period — Effect. 

The practice of appointing patels for a period 
of five years began in 1866. The position at the 
expiry of that period was that rotation was dis- 
couraged to such an extent that it amounted to 
practical prohibition. No importance can there- 
fore be attached to the failure to put in a claim 
to rotation on the expiry of that period. (Greenr 
field, F C.) Vithal Janoji v. Hari Balwant. 
1943 N.L.J. 538. 

— ^ S. 5 — Appointment io non-watandari office--*’ 

Principle of equity— Exercise of discretion— Revision 
— Interfe rence. 


it IS a reasonable principle of equity to appoint the 
son, or perhaps even some more distant relation, of a 
non-watandar village officer Who has served Govern* 
raent faithfully and well. But as the appointment of 
a non-watandar village officer is a matter of discretion, 
It IS a fundamental principle that after all rights of 
appeal have been exhausted 'a Court will not interfere 
in revision, where no questions of law are involved and 
the only question is with regard to the exercise of a 
discretion unless there has been a grave misuse of that 
discretion. This is all the more true when all the 
agreed. (Greenfield f) DaITATRAYA 
V, Pralhad Narayan. 1946 N.L.J. 319, 

” 5 --Claims of senior branch against i uni of 

family continuously in office. 

No hard and fast rule can be applied in cases 
where it IS necessary to weigh the lapse of time 
of^ seniority. The decision 
must be taken on merits. It would, therefore, 
require very strong reasons to justify interfer* 
ence m revision with the decision of the final 
refusing to oust the junipr family 
after oO years Gontinupus gffico gn thg ijtrength 
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of the claim of the senior branch. (Binney, F.C.} 
SoRYABHAN V . Shankar. 1943 N L.J. 187. 

— Ss. 5 and 7 — Claim to rotation — Re-opening of 

^Retrospective application of case-law, 

A claini to the introduction of rotation in a 
patelki cannot be re-opened by applying case-law 
retrospectively. (Btnney F.C.) Sitaram z/. Devi- 
DAS. 1943 NX. J. 294. 

— — g, 5 — Effect of postponed adoption on succession 
to wotandar Patel or Patwari. 

The effect of a postponed adoption (t.e.) adop- 
tion to a Watandar I’atel or Patwan which is 
made after the ofhce held by him has been filled 
by appointment of another member of the family 
in the case of a village where there is no rotation 
is, that on the death of the member so appointed 
the watan would go back to the adopted son in 
preference to the son of the appointee* But 
where there is rotation, on the death of the 
watandar in the midst of his turn of office, the 
next rotatory patel would come into office, if there 
is no adoption by the widow of the deceased patel 
before the final order appointing a successor is 
passed. If there is an adoption made before such 
final order, then the adopted son would succeed 
to the unexpired term though he be a minor and 
would continue to be so for the unexpired period 
of rotation. Where the next rotatory patel steps 
in for the unexpired portion of the turn of a 
deceased patel and completes such turn and also 
completes his own turn, he would continue to 
work till the end of his life. He is not supposed 
to vacate at the end of his turn. A son adopted 
after the expiry of the term can claim against a 
person who was not appointed on his own merits, 
but he cannot claim against a person who was ap- 
pointed on his ovyn merits, as they existed at the 
time of the appointment. The appointment of a 
major to complete a term in preference to an exis- 
ting minor does not settle the question of title 
between them. The question remains to be seltle- 
ed when the minor attains majority. But the 
appointment of a major when the minor has not 
come into existence in a final decision of title and 
is permanent. (Greenfield, R. A.) RadhakriShna 
p. Dinkar. 1942 N.L.J. 168. 

— S. 6 — Government Patwari — Appointment — Dis- 
cretiott-^RelationshiP to Prior incumbent— ^!f of any 
value. 

The appointment of a Government Patwari is 
a matter of discretion and the Berar Patels and 
Patwaris Law does not recognise any claim based 
on relationship to the previous incumbent of the 
office. Any such recognition is also a matter of 
discretion. (Greenfield, R. A.) Harish Chandra 
V, JAISHIRAM. 1942 N.L.J. 55. 

— "" S. ^—Person appointed under misconception as 

io custom t holding office for brief period — If obtains 
hold on watan. 

A person who is appointed to be malik patel under a 
misconception as to the custom in regard to inheritance 
as between the sons of two wives, and who performs 
the duties of a patel for a very brief period, cannot be 
said to have obtained a firm hold on the watan. (Green- 
field.) KeSHEORAO V, ShEORAO. 1946 N.L.J. 311. 

— “S, 5 — Resumption of fagir — Appointment of 
patel— flaw of inheritance prior to resumption— If ap* 
plicahU. 
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If a jagir is resumed, and the jagirdar falls out of the 
picture, the law of inheritance must be held to continue 
to govern the appointment of a patel with effect from 
the time prior to the resumption of the jagir. (Rough- 
ton, F.C BaBAKAO V. KUBERRAO. 1946 N.L.J. 
499. 

S, %~Right of substitute patwari to interfere 

in disputes between malik, his successor and Govern- 
ment. 

The provisions of the Berar Patels and Pat- 
waris Law no doubt give the substitute or agent 
very considerable security of tenure, but it would 
be contrary to first principles to allow a subsilute 
to have any right of interference in a matter 
which lies solely between malik, his successor, 
and Government. (Greenfield R A.) Vithal 
SoNAjx V. Bhikaji Rajaram. 1942 N.L.J. 54. 

S. 5 — Scope and applicability, 

S. 5 of the Berar Patels and Patwaris Law 
makes no distinction between appointments for 
life or in rotation. There is no warrant for hold- 
ing that S. 5 does not apply at all to offices held 
and to be filled in rotation and that at the expiry 
of one family’s period of rotation the person of 
the other family who held office in its last turn 
automatically and ipso facto steps into that office 
again so that no appointment is required to be 
made. (Burtonfp. C.) Namdeo BaliraM c^.Para^ 
SHRAM. 1942 NX. J. 27. 

Ss. 5 (3) (a) (b) and 16 (as amended)— 

Preferential rights of members of family of 
dismissed officer other than his lineal descendants 
and co-par ceners^If must be considered. 

The provisions of S. 5 (3) (a) and (b) of the 
Patels and Patwaris Law are not entirely distur- 
bed by S. 16 of that law as amended in 1934, but 
only to the extent that the claims of lineal des- 
cendants and co-parceners of the suspended or 
dismissed officer may be disregarded. The 
right of the remaining members of his family 
must, therefore, be considered for appointment 
in preference to outsiders. (Burton, P-C.) P. 
Sakharam z^. Bhiku Janu. 1944 N.L.J, 290. 

S. 5 (3) (s.)— Rules as to appointment of 

person finest from the point of view both of 
Government and village community — When appH^ 
cable. 

The rule as to the selection out of the claimants 
to the patelki enquiry and appointment of the 
fittest person from the point of view of both 
Government and village community is applicable 
only to cases “where there are several persons 
having equal rights under the law of inheritance* 
(Binney, F.C.) Vinayak Suryabhan Patel ii. 
Yadao Rao Amrit Rao. 1942 N.L.J. 286. 

S. 5 (3) (c)— “Ma/€ relative of the hie 

incumbent'^’^-Interpretation, 

The words “male relative of th^ late incum- 
bent” in S, 5 (3) (c) of the Berar Patels and 
Patwaris Law, must be interpreted to mean just 
what they say, viz., a male relative according to 
the law of inheritance applicable to the lamuy. 
(Burton, F. C.) Renukabai v: VyankATESH* 
1945 N. L.J. 595. 

S. 5 (3) ic)^SubstituU not 

fieaiipm ^ 
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principal— Absence of qualifications if material — 
Duty of Revenue Officer in regard to appoint 
ments. 

According to Q. (c) of sub-S. (3) of S. 5 of 
the Berar Patels and Patwaris Law the qualifi- 
cations required of a substitute to the office of 
patel are exactly the same as those required in 
regard to principals and where there have been 
sufficient reasons for appointing an unqualified 
person as a substitute, the same reasons will 
apply to his appointment as a malik in the same 
post in the same village. ^ In such matters a 
revenue officer unlike a Civil Court is required to 
base his decision on principles of right and 
equity and on considerations of administrative 
convenience and not mei'ely on rules. (Greenfield. 
R,A,) Choudajirao v. Uttamrao. 1942 N.L.J. 
62. 

S. 6 — Appointment of substitute — Several 

maliks. 

The Patels and Patwaris Law makes no pro- 
vision for the appointment of a substitute where 
there are several maliks. Whenever there is a 
change of malik) the new malik can exercise his 
right of nomination, but the old maliks cannot 
make fresh nominations. As long as the substi- 
tute remains the nominee of the majority, he 
cannot be ousted. There is no difference in the 
-principle involved whether or not the su' stitute 
is a tnalik. When each candidate has equal 
support, it is equitable that the status quo should | 
be maintained. (Binneyi F.Cf) Vinayakrao v. 
Deorao. 1943 N.LJ. 288. 

-"S. 6 (2 ) — Nomination by Jagirdar — Rule of 

seniority, 

A Jagirdar in making a nomination under S. 6 
(2) of the Patels and Patwaris Law has to have 
regard to the same matters as are specified in S. 5 
(o) and (6) and must follow the rule of 
seniority as well as other principles which have 
been applied by case law to successions to khalsa 
villages. (Binney, F.C,) Jagannath v, Saheb- 
RAO. 1944 N.LJ. 78. 

— I — S. 6-A — Appointment of malik and patel — 
Voice of each sharer. 

In an Izara village each sharer has a voice in 
the appointment of the malik and patel which 
carries weight according to the interest he 
assesses or represents in the village. ^Binneyt 
F.C,) Laxman Pun jA Rao z;. Ram Rao. 1943 
NXJ. 153, 

*■ S. 6-A and Waste Land Rules, Cl. (vi)— 

Co^sharer nominated as malik and patel — Obliga- 
tion of personal service, 

S.6-A of the Patels and Patwaris Law makes 
it clear that all co-sharers have a say in the 
nomination of the malik and patel. A co-sharer 
nominated as malik and patel under sub-Ss. (1) 
and (2) of that section must work in person. Q. 
(i;*) of the Waste Land Rules is not affected by 
anything expressly provided in the Patels and 
Patwaris Law. If he is unable to do so, he 
can be removed. (Binney, F.C.) Tarachand 
V . Shankar. 1943 N.LJ. 292. 

— — S. 6-A— "Owe of their number'^— Inter- 
pretation, 

The words "one of their number'^ in S. 6-A of 
heJBerarPatgls and Patwaris Law rjsfertp one 
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of the recorded proprietors or patels as the case 
may he and cannot be read as including a nominee 
who is not a recorded proprietor or patel. If the 
Deputy Commissioner for any good or sufficient 
reason considers it proper to ignore the nomina- 
tion he can appoint only one of such proprietors 
or patels. (Raghavendra Rao, H.M.) Bhag- 
WANji V. Ramchandra. 1944 N.LJ. 352. 

S. Q-A—FaU/ Jiot p.iying CO- sharer his share of 

emoluments — Power of Revenue Court to order Govern- 
ment to deduct amount and pay co-sharer. 

If a patel who receives the emoluments from Govern- 
ment does not pay his co sharer his share thereof, the 
Revenue Court to which the patel is subordinate can 
order that the amount due should be deducted by 
Government for payment to the co-sharer. This is in 
accordance with the general principle that what a person 
is empowered to do can be done by an authority superior 
to that person. (Greenfield, R.4,') AnandRAOz'. BaPU- 
RAO. 1945 N.L.J. 401. 

S. [6-A (1 ) — Sharers having the largest 

share'* — Interpretation. 

The natural interpretation of the words "the 
sharers having the largest share" in S. 6-A (1) of 
the Patels and Patwaris Law is that the nomi- 
nation rests not with the largest share-holder, 
but with the sharers whose interests represent the 
largest share in the village. (Binney, F.C.) 
Laxman V. Ram Rao. 1943 N.LJ. 376. 

S. 6-A (3; — Patel's allowances— Mutual 

agreement betzveen co-sharers — Enforcibiliiy, 

If a co-sharer ■, agrees to the appointment of 
another co-sharer as malik and patel on the 
understanding that he would not be liable for his 
share of the patel's allowances, the mutual 
agreement between the parties cannot under S. 
6-A (3) of the Patels and Patwaris Law be varied 
as between them. There is nothing in this pro- 
vision or in clause VI of the Waste Land Rules, 
11:65, to justify the recovery from him of the 
emoluments of a deputy appointed by the co- 
sharer who is malik and patel. (Binney, F. C.) 
Ganpatz;, Shamrao. 1943 N.LJ. 406. 

S. 7 — Appointment of substitute patel— 

Rotation— Desirability. 

There were two maliks in a village and they 
could not agree about their substitute. One 
person was appointed as a substitute on behalf 
of one of them till the other malik produced a 
better substitute. The other malik died and was 
succeeded by a distant cousin who applied to work 
in person. Heldt that the ten-yearly rotation 
should be introduced between the two families 
and that as neither family had an obvious claim to 
the first period, the proper course was to maintain 
the status quo, (Binney. F.C.) Venkatesh v> 
Mt. Radhabai. 1944 N.L.J. 150. 

S. 7 — Death of person in office without 
heir — Scheme of rotation — If comes to an end. 

If a person in office dies without a visible or 
apparent heir who could take his place in the 
scheme of rotation, the scheme of rotation ceases 
to exisL There is no provision in the Patels and 
Patwaris Law which provides for a scheme of 
rotation being kept alive or being considered to 
be kept alive indefinitely to provide for the 
possible contingency pf an heir bf ing available gr 
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being made available at a later date, {Burton 
F. C.) Wasudeo V. Madhao. 1945 N.L J. 560. 

S. 7 — Decisions made after Resolution of 

1905— of res judicata. 

The rule of res judicata must apply to all deci- 
sions however erroneous, if made after the publi- 
cation of the Resolution of 1905. (Binney, F.C.) 
ViSHVANATH V. PUNDLIK. 1943 N.LJ. 562. 

S. 7 — Enquiry into claim of family to rota- 

tion — Failure to move Resident in revision against 
prior adverse order — Value of. 

In an enquiry into the claini of a family to 
rotation in the office of patelki, weight should 
not be given to a failure of the family to move 
the Resident to exercise his revisional powers 
against a previous adverse order of the Com- 
missioner. A distinction ^ should be drawn 
between the failure to exercise a right of appeal, 
and the failure to move a higher Court in revi 
sion. In the former case there is a definite right 
of which no use has been made. In the latter, 
the applicant has no right even to have his appli- 
cation considered. (Greenfield, R,A.) Bapuji v. 
Ramchandra, 1945 N.L.J. 567. 

S. 7 — Patwaris— Rotation — Desirability — 

SubsHtutet one of the maliks — Nature of his 
position. 

Though it may be administratively incon- 
venient to introduce rotation between so large a 
number of families as seven, it is ^ more incon- 
venient to have seven malik patwaris continually 
disputing as to^ who should represent them. 
Further there is no community of interest 
between them such as might induce them to agree 
to a nomination. Hence rotation should be 
introduced. The legal position with reference to 
the substitute is that even if he were one of the 
maliks, he is not appointed in his own right as 
malik patwari but as a representative of the 
maliks. (Greenfield.) Manikrao v. Motiram. 
1941 N.LJ. 451. 

S. 7 — Rotation — Proved claims — If override 

administrative convenience. 

The Chief Commissioner’s Resolution of 1905 em- 
phasises the desirability of doing full justice to the 
claims of watandari families when they have been 
unjustly abrogated in the past. The trend of decisions 
since then has been that proved claims override consi- 
derations of administrative convenience. In point of 
fact the administradve inconvenience attaching to 
rotation is comparatively slight now that the period of 
rotation is 10 years. Normally, a family whose claims 
are admitted after having been excluded for a very long 
period secures the first period of rotation. {Greenfield, 
R.A.) Motiram K IS AN, 1945 N.L.J. 402. 

-S. 7 — Rotation system — Buldana District. 

In the Buldana District the authorities did not 
discourge the rotation system between 1866 and 
1872. (Binnev, F.C.) Ananoa v. Sultan Khan. 

1943 N.LJ 425. 

S. 1— -Rotation vacancy — Minor, whether 

can be appointed. 

The omission of the words ''subject to the 
condition of personal fitness'' in S. 7 of the Patels 
and Patwaris Law made in 1934 gives no opticn 
to the appointing officer to refuse to appoint a 
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minor in a rotation vacancy. (Binney, F.C 
Mahadeox;. Motiram, 1943 N.L.J. 362. 

S. 7 {l)~-Scope and meaning of. 

S.7 (1) distinguishes between two classes c 
appointment, one for life and the other for 
term ^ of not less than 10 years in the case ( 
rotation. The plain meaning of the whole suT 
section is that a person appointed in a turn ( 
rotation to represent the watan family or a suj 
division thereof is appointed for the period ( 
that turn and not for life. (Burton, F.C 
Namdeo Baliram V. Par ASHRAM. 1942 N.L.J. 2 

S. 7 (3) (h)-^More than one malik patwa 

watandars — Introduction of rotation — If prope 
Where there are more than one malik patwa 
watandars, it is a fit case for the introduction i 
rotation which can be sanctioned under S. 
(3) (b) of the Berar Patels and Patwaris Law. 
is in fact to meet such cases that the section h 
been enacted. (Raghavendra Rao, H.M 
Mahadeo w. Ramrao. 1943 N.L.J. 254. 

Ss. 17 and IS— Appointment of non-zvata: 

dar Patwari— Revision. 

An application for revision in respect of s 
appointment of a non-watandar patel or patwa 
is competent under the Patels and Patwaris La^ 
(Roughton, F.C.) Dinkar Shankar v Pandi 

rang. 1943 N.L.J. 537. 

y-S. 21 — 'Rules under — R. 10 — Basis of rule 

Malik\s nomination not in accordance with rule 
If entitled to consideration. 

R. 10 of the rules framed under S.21 of tl 
Berar Patels and Patwaris Law is based on tl 
principle that the watan belongs to the family < 
sub-division and not to the individual. Hen( 
when a malik does not care to conform to tl 
rules with regard to nomination of a substitu 
there is no reason why the interests of the mal 
should be taken into consideration at all. (Bmne 
F.C.) Laxman t;. Waman. 1942 N.LJ, 161. 

— S. 21 — R. X of Rules framed under — 1 

legitimate son, if member of watan family. 

An illegitimate son cannot be considered to be 
member of the watan family for the purpose of R. X 
the Rules framed under S. 21 of the Berar Patels ar 
Patwaris Law. {Roughton. F.C.) • KhUSHAL RAO 
BajiRAO. 1945 N.L.J. 489. 

^S. 21 — Rules under R. 10 — '‘Same family*' 

Meaning of . 

K. 10 of the rules framed under the Berar Patf 
and Patwaris Law requires the substitute to be of t 
same family or sub division of the family as the prin 
pal. This is a narrower expression than that occurrii 
in S. 5 of the law. The use of the words 'khe sam 
instead of “the family” suggests that the family co 
cerned consists of the persons descending through mal 
from the original head of the family. In this sense, 
man’s family means the stock to which he belong 
that is, the family tree which exhibits the various ma 
lines of descent from the head of the family, {Burtc 

F c.) Hasanmiya V, Ashik Bahadur Kha: 
1946 N.L.J. S46. 

S. 21 — Rules under — R. 1C — ^Sub-division^ 

Meaning of-^lnsiances when sub-division can < 
assumed. ‘ 
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BBEAE waste land rules (1866). 

There has been no definition of the term ‘sub- 
division' in the Berar Patels and Patwaris law. 

It is only used in the above and in the rules 
framed thereunder in connection with separated 
rights to hereditary offices ‘of two or more 
families or two or more sub’divisions of the 
same family*. The trend of practice is to consi- 
der that a family has been sub-divided where 
there has been separation of the right of service. 
Sub-division can be assumed when there has been 
rotation, joint officiation of the separation of 
shares recorded in the early papers. It can also 
be assumed, where (as in many Deshmukh 
famil es) the elder branch has waived its rights 
to the office. In these cases a branch would be 
considered as sub-divided from the main watan 
family {Binney, F,C.) Laxman v. \Vaman. 
1942 N.L.J. 161. 

— — — S. 21- A — Tzara Villa g-e — Appointment of suh- 
stituU by patel — Rules^ if apply. 

In view of the provisions of S. 21'A of the Beiar 
Patels and Patwaris Law, the clauses of that law and 
the rules framed thereunder relating to the appointment 
of substitutes do not apply to the appointment of a 
substitute (or deputy) by the patel of an Izara village. 
iBurton, F.Cf) RaGHUNATH v. Waman. 1945 N. 
L.J. S69. 

BERAR WASTE LAND RULES (1865), R. 11— 

Deputy apt>roved by taluqa oflicer — If entitled to con- 
i tinue in office after death of patel. 

R, 11 of the Waste Land Rules of 1865 does not 
contemplate or require that the deputy approved by the 
taluqa officer shall retain his appointment for life and 
that on the death of the patel whose deputy he is he has 
the right to continue in office irrespective of the wishes 
of the succeeding patel. {Burton^ F.C ,) RaGHUNATH 
V. WAMAN. 1945 N.L.J 869. 

01. 11 —Lease of village— Effect on prior watan- 

dart rights. 

Cl. 11 of the Waste Land Rules leaves no room for 
any claim that on the village being leased under those 
Rules any watandari right in the patelship could 
survive or could be created or recognised. {Burton 
F.Cf) VITHOBA ROKDAJI VINAYAK. 1945 N.L.J 
488 . 

BIHAR lAND ORI SS A] ACTS, LAWS, ETC. 
Bihar Agricultural Income-tax Act (VII of 
1938) 

„ {And Orissa] Board of Revenue Act (I of 
1913 

[And Orissa] Co-operative Societies Act 
(VI of 1938) 

,, Cotton Cloth and Yarn Dealers (Licens- 
ing and Control), Order (1944) . I 

„ Court fees (War sur-charge amendment) 
Act fix of 1941) 

„ District Board Election Rules a939) 

„ Essential Food Grains (Possess!, m and 
Storage) Order (1943) 

„ [And Orissa] Excise Act (II of 1915) 

„ Excise Amendment Act 

(VIII of 1940) 

„ „ Food and Drugs Adultera- 

tion Act (II of 1919) 

„ ,, Land Registration Act 

(VII of 1876) 

„ Mining Settlement Act (I V 

of 1913) 


BIHAR AGRIO. INCOME-TAX ACT (1988) . 

Bihar Money Lenders Act (II I of 1938) 

„ Money Lenders (Regulation of Transac- 
tions) Act (VII of 1939). 

„ [And Orissa] Municipal Act (VII of 
1922) 

,, Municipal Election Rules (1937) 

„ Municipal Survey Act (I of 1920) 

„ Natural Calamities Act (1 of 1934) 

„ [And Orissa] Private Irrigation Works 
Act (Vof 1922) 

„ „ Public Demands Recovery 

Act (VI of 1914). 

„ Restoration of Bakasht Lands and Reduc- 
tion of Arrears of Rent Act (IX of 1938). 

„ Tenancy Act (VTII of 1885). 

„ [And Orissa] Village Administration Act 
(III of 1922). 

BIHAR AGRICULTURAL INCOME-TAX 
ACT (VII OF Interest on arrears of 

income — If agricultural income. 

Interest on arrears of rent^ is part of the 
assessee’s agricultural income within the meaning 
of S 2 (1) {a) of the Income-tax Act, and must 
be included under the agricultural income of the 
a<tses.‘:ee as^^essahle io agricultural inci^me-tax, 
(Fagl AH. CJ., Mnnohar Lall and Beevor, JJ.) 
Dalip Narayan t/. Province OF Bthar. 23 Pat. 
486=1944 LT.R. 37=217 I.C. 380=1944 P W, 
N 535=11 B.R. 233=26 P.L.T. 43=AJ.R. 1944 
Pat. 353 (S B.). 

Validity of Act— -Repugnancy to Perma- 
nent Settlement Regulation — Latterj if *^Act of 
Parliamenf'— Power of Provinces io levy tax 
on agricultural income from permanently set- 
tled estates — Government of India Actf S. 108 
(2) (a) ; List I, Entry 54 and List II, Entry 41. 

The Permanent Settlement Regulation (I of 
1793) is not an Act of Parliament within the 
meaning of S. 108 (2) (a) of the Government of 
India Act. It was only an enactment of a sub- 
ordinate legislative authority which derived its 
own authority from an Act of Parliament. The 
Bihar Agricultural Income-tax Act is not there- 
fore invalid on the ground that the previous 
sanction of the Governor-General was not 
obtained before its introduction in the Bihar 
Legislature. Before applying the rule of con- 
struction that general words in a later statute 
should not he held to repeal earlier legislation 
upon a particular matter, it must be found that 
both pieces of legislation deal with the same 
subject;matter. Regulation T of 1793 relates to 
the subject of /owcf to be settled in respect of 
each estate, while the Bihar Agricultural Income- 
tax Act operates upon the income derived from 
land used for agricultural _ purposes. The two 
enactments do not deal with the same subject- 
matter. The Bihar Act does not in any way 
whittle down or derogate from the assurances 
given to zemindars and land-holders by Regula- 
tion I of 1793 and there is no ground for con- 
fining the operation of the Act to income from 
estates settled otherwise than under the Perma- 
nent Settlement Regulation.^ Entry No. 54 of 
the Federal Legislative List with regard to 
“taxes on income other than agricultural income*’ 
and entry No. 41 of the Provincial Legislative 
List 'with regard to *‘taxes pn agricultural 
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income” are complementary to each other and 
the tax imposed by the Bihar Act is, within the 
limits of the power vested in the provinces, a 
general measure of property taxation. {Gwyer, 
CJ., Varadachariar and Zafrulla Khan, JJ.) 
Hulas Narain Singh v. Province of Bihar. 21 
Pat 521=46 C.W.N. (F.R.) 22=8 B.R. 573 
=I.L.R. (1942) Kar. (F.C.) 1=1942 A.W.R. 
(FC) 15=1942 P.W.N. 109=1942 O.A. 149= 
1942 I T.R. 115=199 I.C. 1=1942 M.W.N 316 
=23 Pat. L.T. 275=14 R.F.C. 7=75 C.L.J. 123= 
5 F.L.J. 1=A.I.R. 1942 F.C. 8=(1942) 1 

M.L.J.607 (F.C.). 

-Validity of Act— Definition of 'Agricultural 


V UUlhl'ty U J jnt,!/ J 

income in Act wider than that in Income-tax Act 
in some respects and narrower in other respects— 
How far affects its validity — Hoad cess collected 
Under Bengal Cess Act for District Board— 
Whether assessed and collected hy ''off.cers of the 
Crown as suck’ — Government of India Act. S. 311 
(2) ; List //, Entry 41. 

The Bihar Agricultural Income tax Act is not 
ultra vires the Bihar Legislature and was validly 
enacted. The validity of the entire Act cannot 
be questioned on the ground that the definition of 
'‘agricultural income’’ adopted by the Act is in 
some respects wider and in other respects nar- 
rower than the definition of that expression in S. 

2 (1) of the Indian Income-tax Act. The fact 
that the definition in the Act is narrower cannot 
render the Act invalid. Inasmuch as entry No. 
41 of List II of the Seventh Schedule to the 
Government of India Act empowers the Provin- 
cial Legislature to make laws with respect to 
taxes on agricultural income generally, a Pro- 
vincial Legislature is entitled to impose a tax on 
some categories of agricultural income and not 
impose it on others. Local cesses or rates impos- 
ed upon lands within municipal limits which are 
used for agricultural purposes are not assessed 
and collected in the Province of Bihar by officers 
of the Crown as such, and income, if any, derived 
from such of these lands as are revenue-free 
would fall within the purview of the Bihar Act, 
VII of 1938, though such income is not agricul- 
tural income within the definition of that expres- 
sion in the Indian Income-tax Act. But, e^ven 
assuming the existence of such land in the Pro- 
vince of Bihar, the Act would be only inopera- ^ 
tive so far as it includes such income- This would ; 
not affect the validity of the rest of the Act if it 1 
was otherwise validly enacted. The definition of i 
agricultural income in the Bihar Act should be | 
so read as to confine its operation to income 
which can be properly classified as “agricultural 
income” within the meaning of the definition^ in 
the Income-tax Act, and in respect of which 
alone the Provincial Legislature was competent 
to legislate. Road cess levied upon land outside 
municipal limits in Bihar under ihe Bengal Cess 
Act, 1880, is assessed and collected not by the 
District Board but by the Collector, and the Col- 
lector in performing these functions acts as an 
officer of the Crown as such and not as a delegate 
or functionary of the District Board. The capa- 
city in which the Collector assesses and levies 
the cess is not affected by the destination of the 
proceeds of the cess when collected. A person 
who is invested by the Board of Revenue with 
powers pf 3- under S. 100 of the Bengal 


Cess Act is in the same position as a Collector 
and also acts as an officer of the Crown as such, 
(Gwyer, C. Varadachariar and Zaf rulla Khan 
JJ,) Hulas Narain Singh v. Province of 
Bihar, 21 Pat. 521—46 C.W.N. (F.R.) 22=8 
B.R 573=I.L.R. (1942) Kar. (F.C.) 1=1942 
A.W.R. (F.C.) 15=1942 P.W.N. 109=1942 O-A. 
149=1942 I.T.R. 115=199 I.C. 1=1942 M. 
W.N. 316=23 Pat. L.T. 275=14 R.F.C. 7= 
75 C.L.J. 123=5 F.L.J. 1=A.I.R. 1942 F.C. 8= 
(1942) 1 M.L.J. 607 (F.C.). 

S. 2 (SL)—Act if ultra Vires-~Levy of tax 

on revenue free estate in Municipalities ana per- 
manently settled Estates — Legality— Omission to 
tax all kinds of agricultural income — Omission to 
obtain Governor's sanction before introduction of 
Bill 

The Bihar Agricultural Income-tax Act is 
ultra vires in so far as it purports to tax income 
from revenue-free estates in a municipality, but 
this does not affect the remainder of- the Act 
which applies to all other income^ rightly within 
its scope. In so far as it deals with other agri- 
cultural income, the Act is intra vires inasmuch 
as the offending portion of the Act is severable 
from the remainder of the Act. 

No real distinction can be drawn between the 
expressions Tent or revenue’ in Sec. 2 (1) of the 
Indian Income-tax Act, and ‘rent or income' in 
Sec. 2 (a) of the Bihar Agricultural Income-tax 
Act and it cannot be said that by the use of the 
words ‘rent or income’ in Sec. 2 (a) of the Bihar 
Agricultural Income-tax Act, the Provincial 
Government are taxing something more than is 
permissible by the definition of agricultural in- 
come in Sec. 2 (1) of the Indian Income-tax Act. 

The expression ‘local rate’ in Sec. 2 (1) of the 
Indian Income-tax Act is wide-enough to cover 
cess which is a term used in Bihar for local rates 
levied on immovable property for the benefit of 
local authorities. That being so, the addition of 
the words ‘local cess’ in the definition ^ of ‘agri- 
cultural income’ in Sec. 2 (a) of the Bihar Act 
does not in any way extend the field of taxation. 
As cess in Bihar is assessed and 'collected hy 
officers of the Crown as such, there is no real dif- 
ference between the two definition as far as the 
assessment and collection of cess is concerned. 

The income of a raiyat is income derived from 
land by agriculture and clearly falls within the 
definitions given both in the Income-tax Act and 
Bihar Agricultural Income-tax Act. Income of 
tenure holders of revenue-free land also falls 
within the definition given in both the Bihar 
Agricultural Income-tax Act and the Income- 
tax Act and therefore the Bihar Agricultural 
Income-tax Act cannot be held to be ultra vires 
because it taxes the aforesaid incomes- 

Tbe omission to include Cl. (c) of Sec. 2 (1) 
of the Income-tax Act in the definition contain- 
ed in the Bihar Agricultural Income-tax A.ct can- 
not make the the latter Act ultra vires, because 
the greater must include the less, and if the Pro- 
vincial Government are entitled to ‘ax all agri- 
cultural income as defined in S. 2 (1) of the In* 
come-tax Act, then they are entitled to^^ a 
only of such income. 
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The tax imposed on atyricultural income of 
Zamindars of permanently settled estates by the 
Bihar Affricnltural Income-tax Act, 1938, is in no | 
way an infringement of tlie riphfs granteti to | 
zamindars by the Permanent Settlement Regiila- ; 
tions. The Act does not in any way purport to | 
affect, vary or repeal any provision in tlie Per- i 
manent Settlement Regulations and therefore | 
cannot be said to be ultra vires on (his ground. 

Although the Governor’s previous sanction 
under Section 2^9 (31 of the Government of 
India Act was not obtained before enacting the 
Bihar Agricultural Incone-tax Act, ns the i 
Governor assented to the Bill, having regard to | 
Section 109 (2) (a), the Bihar Act cannot he said | 
to be invalid by reason of Secdon 2^*^ (3). ' 

(Harries. C, J., Fad and Mmohar Lall JJ.) 
Thalak Pbasad SrxGH v. Provtncf of Pthar, 
20 Pat 573=7 B.R 818=1941 IT R 386=194 
I.C. 663=4 FLJ. me.) 178=14 P.P 17 = 
1941 P.W.N, 689 (S.B.)=22P.L.T. 863=A.I. 
R. 1941 Pat 306. 

S.2 (a) — Agricultural income—Cess re- 
ceived by proprietor of estate from tenure-holders 
and raiyats—If agricultural income or rent — Tax- 
ability. 

There can be no question that the cess payable 
by the proprietor of an estate under the provi- 
sions of the Bengal Cess Act are proper deduc- 
tions from their gross income ns such deductions 
are expresdy provided for by S, 6 (h) of the 
Bihar Agricultural Tnconic-fax Act. The cesses 
received by the proprietor from their tenure- 
holders and raiyats cannot, however be regarded 
as part of the rent for the purposes of the 
Agricultural Income-tax Act and therefore tax- 
able. But it can be taxed if it can be regarded 
as part of the agricultural income of the pro- 
prietor* It is clear from the provisions of the 
Cess Act that the cess received by the proprietor 
who is the only person liable to pay the cess due 
to the local authorities and the only person 
entitled to the cess payable by the tenure-holders 
and raiyats, is income derived from land used 
for agricultural purposes and does form part of 
this income. It is part of his agricultural income 
and is liable to be taxed under the Bihar Agri- 
cultural Income-tax Act. It makes no difference 
whether the cess money is received by reason of 
an agreement or by reason of a right given by 
statute. (Harries/C. Fazl AH and Manohar 
Lah //.) Province of Bihar v. Pratap TJuai 
Nath ^aht Deo 20 Pat. 699=194 I C. 203= 
1941 1.T.R. 313=13 R P. 677=4 FX.J (H.C.) 
109=7 B.R, 723=1941 P.W.N. 354=22 Pat. 
L. T. 485=A I .R. 1941 Pat. 289 (S.B). 
——S.2 (a) — Income from trees — "Bankar”, 
“Lahkar’' and Phalkar” If agricultural income^ 
Bofifeor is income derived from the sale of 
wood from jungles. Lahkar is income from let- 
ting lands and trees for cultivation of lac, and 
pkalkar is income from the fruit of jungle trees 
and bushes. Where the is derived from 

virgin jungles or jungle land not actually culti- 
vated, it cannot be said to be income derived 
from agricultural land or from agriculture, and 
therefore it cannot be assessed under the Bihar 
Agricultural Income-tax Act. Lac does not seem 
to be the result of any cultivation but is the crea- 
tion of a particular insect when placed on parti- 
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cnlar trees. Where nothing done beyond plac, 
ing ^h(' insect on th.e trees, lahkar cannot he re- 
gaided as agriciiltnra 1 income taxable under the 
Act. In the case phalhar or income derived 
from vild jungle fruit trees the fruit gatheredis 
not the result cultivation lait on the contrary 
is the result of the absence of cultivation. 
Phalkar is rot therefore ap i iri]ltt:ral income 
taxable u.nder the Aet. ( Harries, C. J., Fad 
and Manohar I all, JT.) pRovFNrr, f>F Bthar d 
Pr ^TA l» UuAT Naitf Sa UT Prro 20 Pat. 699=2? 
Pat L.T. 485=194 I C 203=1941 I TR. 313- 
13 677=4 F.L J. fH C) 109=7 B.R 72 I 

= 1941 P.W N 354-=A.I R. 1941 Pat. 289(S.B.) 

S 2 (a)" Sabimis— f/ income. 

Salami c.innot he regarded as iiun me, as a mat- 
ter of law Vrimn facie it is iii't income. Salami 
I may in certain c.n-e.s be rciorded rts [payment of 
' rent in advni-re and in such cases salami can 
i riglitlv be regarded as i!,ron‘c. Tt is for tbe in- 
come-tax nutliorities to slu av that there exist 
i facts which woiild make the salami income. In 
I the absence of evidence of siichi facts, non-recur* 
i ring premia and salamis i)aid to a proprietor once 
only as consideration for the setthment of agri* 
cultural land at the time of the granting of a 
lease cannot he held to he income wdthinthe 
meanings of the Pihnr Agricultural Income-tax 
Art. (Harries, C. L Pact AH and Mowhar Lallf 
JJ.) Pkovinof OF Bihar 7*. Pratap Upai Nath 
SahiDfo 20 Pat 699=194 I.C. 203=1941 
I.TB.313=13R.P 677=4 FLJ. (H.C.,) 109 
=22 Pat l-.T. 485=7 B R 723=1941 P.W.N. 
354=A.I.R. 1941 Pat. 289 (S.B.) 

Ss. 6 and 7' - Toia/ ai^rhultura/ income— Com- 
putation and Assessment — Mode of , 

When an assesse i.s being taxed on his total 
agrictiltual income calculation shoxild be made 
by’adding up his gros.s receipts from all the 
Villages and by deducting from it the total ex- 
pendiiiire which is allowed to him by S. 6 of the 
Bihar Agricultural Inc(>me Tax Act. The differ- 
ence will be his total agricultural income which 
will be assessable if it exceeds Rs. 5.000. If the 
income of the assessec is also derived from land 
which is in his actual cultivation or which islet 
out by him on produce rent, the xnctmic which he 
gets is still agricultural income though in such 
a case the^ Act provides by S. 7 a mode of calcu- 
lating the income and abso provi<les for similar 
deductions as in a case falling under S. 6 pro- 
vided the deductions are not allowed twice over. 
But the gross income must be added up and also 
the proper deductions as stated above. 

^ S. 6 (a) of the Act docs not warrant tlie split- 
ting up of the asssesseeks agricultural estate into 
groups and limiting the deductions to the actual 
income from each group. The assessee is entitled 
to claim deduction of the payments made by hiip 
under S 6. (a) and (b) of the Act against his 
total agricultural income from his entire estate 
and the entire amount of Government revenue, 
cesses and malik are paid bv him can be deducted 
under S. 6 (a) and (b) of the Act. (HarrieSt CJ$ 
Fad AH and Manohar Lall, //*) Province of 
Bihar 7;, PTaethar Prasad Narain Singh. 21 
Pat. 571=200 TC. 787=15 R.P 19=8 B.R. 744 
=23Pat. LT 515=1942 I.T.R, 391=AJ.R. 
1942 Pat. 276 (S.B.). 
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S. 6 (c) — Cess — Collection charges — Right 

of assessee to deduct. 

Rent under S. 6 (c) of the Bihar Agricultural 
income-tax Act does not include cess though 
cess is recoverable as rent under the Tenancy 
Act. An assessee is not therefore entitled to the 
deduction of 12‘5 per cent, of the amount of cess 
as collection charges on the total amount of ce^^s 
cobected by him. {Fasl AH, C.I., Manohar Lall, 
and Beevor^ JJ.) Provinck of Bthar v. Daltp 
Naratm Singh 23 Pat. 486==11 BR 233~26 
PX.T 43=1944 P.W.N. 53 5=19<4 I T R.37= 
217 I C. 380=A I R 1944 Pat. 353 (S.B ). 

S. 6 — If includes interest on 

rent. 

Rent in S- 6 (c) of the Bihar Agricultural In- 
come-tax Act means rent only and does not in- 
clude interest thereon. (Harries, CJ .. Fazl AH, 
and Manohar Lai, JJ.) Ram Ran Vfjay Pras.au 
Singh ?/. Province of Bihar. ?1 Pat. 488=202 
I.C. 128=8 B R. 856=15 R.P, 94=1942 I.T R. 
446=23 Pat. L.T. 652=A.I.R. 1942 Pat. 435 
(F.B.) 

S 6 (c ) — Total amount of the **rent which 

accrued due in the previous yeaF* — Meaning of. 

“Rent which accrued due in the previous year/* 
in S. 6 (c) of the Bihar Agricultural Income-tax 
Act, can only mean rent which actually fell due 
and first became pavable in that year, and cannot 
mean all rent which was then payable though part 
of it had actually fallen due in earlier years. 
(Harries, CJ , Fazl AH, and Manohar Lall, //.) 
Kameshwar Singh Bahadur v. Government of 
Bihar. 2l.Pat 508=204 I C. 321=15 R P 214= 
9 B.R. 136=1943 PW.N 30=1943 I.T.R. 150 
(F.B.)=A.I.R. 1943 Pat 1, 

S. 6 (f ) — '‘^Expense incurred on the maintenance 

of any irrigation or protective work, etc B — Interest — 
and talbana on irrigai on tax — Claim to deduction 
Sustainability. 

Though the deduction of irrigation tax is allowed 
under S. 7 (2) (d') of the Bihar Agricultural Income-tax 
Act, interest and talbana on irrigation tax are penalty 
for non payment and do not form part of the irrigation 
tax, and hence interest and talbana on the irrigation 
tax cannot be deducted under S. 6 (f) of the Act. 
(Swanzvf) RAM FAN ViJOY PRASAD SiNGH v. PRO- 
VINCE OF Bihar. 11 B.B. 135. 

S. 8 — Scope — Maintenance paid to safjadanashin 

by c 2 istom. 

The wording of S. 8 of the Bihar Agricultural 
Income-tax Act is wide enough to cover reasonable 
maintenance allowed by custom to a sajjadanashin who 
is a religious preceptor. {Swanzy.) SHAH HAMID 
Hussain v . Province of Bihar-. 11 B.R. 293. 

S. 8 (l)-—‘*Trust^*—^What amounts to — 

Holder of impartible estate establishing and main- 
taining religious and charitable institutions — Will 
expressing wish that successors should maintain 
them and spend income as he did — If creates trust 
— Exemption — Right to. 

The assessee was holding an impartible estate 
and was maintaining certain charitable, religious 
and educational institutions, which had from 
time to time been established and maintained by 
his predecessors. A previous bolder executed a 
will which provided, interalia: “My predecessors 
and I have from time to tipie established and 
O.D.— 26 
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I at present support various religious and chari- 
table institutions in variou.*? parts of the country 
and it is my wish and I direct my executrix and 
executor and whoever may be in the enjoyment 
of my property either as mv heir or under the 
pro^visiops of this my will, do preserve and 
maintain and support such institutions in the 
manner T am doing and to avoid all difficulty in 
the matter, T have annexed hereto a schedule 
a^virg the names of the in'^titntions aforesaid 
and the amount w^bich T spend vearlv for their 
re'^pective <;upnort It was found that the asses- 
see wras in fact maintairing lhe insti'utions 
named in the schedule and ‘Spending actually on 
thoce more than the total sum stated by the 
testator. The assessee claimed exemption from 
agricultural income-tax i? respect of the sums 
thu« spent by him imder S. 8 of the Bihar Agri- 
cultural Income-tax Ach alleging that the income 
was derived from land held by him on trust. No 
land was, how^ever, set apart for the mainte- 
nance and support of the institutions. Nor was 
the income from any particular property ear- 
marked for those objects. 

Held, thdit the clause in the’will was merely an 
expression of a pious wish of the testator that 
those following him should carry on the chari- 
table and religious work which he had been and 
was actually doing, and did not create a trust for 
that purpose. The assessee was not therefore a 
trustee holding under a tru.st and the income 
in question was not exempt under S. 8 (1)' 
of the Act. (Harries, CJ., Fasl AH and 
Manohar Lall, JJ.) Ram Ran Vijay Prasad 
Singh v. Province of Bthar. 21 Pat. 488=202 
I.C 128=8 B.R. 856=15 R P. 94=1942 I.T.R. 
446=23 Pat.L.T. 652=A.I.R. 1942 Pat. 435 
(F.B.). 

S, 11 Beneficiaries” — If inchtdes 

single beneficiary. 

The word “beneficiaries** in S. 11 of the Bihar 
Agricultural Income-tax Act though in the plural 
includes the singular and it applies even where 
the beneficiary is a single person. (Fad AH, C.J., 
Manohar Lall and Beevor, JJ.) Lal ("houdhry 
V. Province of Bihar. 23 Pat. 393=218 I.C 23 
=11 B.R 236=1945 I T R 309=(1944) P.W.N. 
180=A.I.R. 1944 Pat 352 (S.B.). 

S. 11 Explanation— “Pflf- 

t ion” —Meaning of — Scheme of Act. 

The object of the explanation to S. 11 of the 
Bihar Agricultural Income-tax Act is to make it 
clear that the word '‘beneficiary** in this section 
refers only to persons actually entitled to receive 
a part of the agricultural income and not to per- 
sons who might indirectly be entitled to some 
benefit by reason of that income. The word “por- 
tion*’ in explanation to S. 11 .should not he read 
as equivalent to an aliquot part or share so that 
the extent of the beneficiary’s income Would vary 
with any variation in the total income. There is 
no reason why a person entitled to a fixed sum 
out of fluctuating agricultural income should be 
exempt from agricultural income-tax thereon 
while a per,«:on entitled to a fluctuating share 
would be liable to such a tax. 

The whole scheme of the Act^ is to provide 
convenient machinery for collection of 
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and foT this purpose the tax is assessed on 
the person who holds the land, whether the agri- 
cultural income derived from that land is his 
income or the income of others. iSinha and 
Beevor, JJ.) Jagdish Chandra Deo v. Dhanpatt 
Singh Deb. 23 Pat. 414=1945 I.T.R. 64=11 
B.R 172=217 I.C. 211=17 R.P. 168=1944 
P.W.N. 296=A.I.R 1944 Pat. 280. 

S, 1\— Property held by assessee— Portion 

of agricultural income payable to beneficiary 
— Whole income — Taxability in hands of 
assessee. 

Though there may be a beneficiary entitled to 
portion of the income from agricultural property 
in the possession of an assessee, the latter is 
assessable on the entire agricultural income of 
such property received by him without any de- 
duction for the amount payable or paid to the 
beneficiary. (Fazl Ali, CJ.f and Manohar Lally 
and Beevor, JJ,) Lal Choudhry v. Province of 
Bihar. 23 Pat. 393=218 I C. 23=1945 I.T.R. 
309=11 B.R 236=(1944) P.W.N. 180=A.I.R. 
1944 Pat. 352 (S.B.). 

-S. 11 — Property held by receiver — Income 

from— Assessment of owner of property in 
respect of income— Propriety. 

Where a receiver appointed by the Cnurt is in 
possession of properties from which agricultural 
income is derived, he holds the property for 
the benefit of the owner. The recei ver cannot be 
treated as the agent of the owner being an officer 
of the Court, which appointed him.^ Hence it is 
the receiver who must be assessed in respect of 
the agricultural income from the property held 
and managed by him and not the owner of the 
property. (Fasl A lit C. J., and Monohar Lal and 
Beevor, JJ.) Lal Choudhry v. Province of 
Bihar. 23 Pat. 393=218 I.C. 23=1945 I.TR. 
309=11 B. R.236=(1944) P.W.N. 180=A.I.R. 
1944 Pat. 352 (S.B.). 

S. 12 — Applicability — Executor holding 

estate as legatee. 

S. 12 of the Bihar Agricultural Income-Tax Act 
does not apply, if a person holds the estate as a 
legatee and not as an executor although he may 
be the executor of a will. {Smha and Beevor, 
JJ.) J^GDisH Chandra Dfo^; Dhanpati Singh 
Deb. 23 Pat. 414=217 T C. 211=1945 I T R. 
64=11 BR. 172=17 R.P, 168=1944 P.W.N. 
296=A.I.R. 1944 Pat 280. 


S. 12 — **Each such person'* —Meaning of. 

The words**each such person*' in S 12 of the 
Bihar Agricultural Income Tax Act refers to to 
the person jointly interested in the land or' the 
agricultural income derived there from, and this 
section cannot mean that an administrator is 
personally re'^ponsible for the agricultural 
income-tax and yet cannot deduct that tax from 


the amounts payable to the persons by whon 
that tax is payable. (Sinha and Beevor, JJ. 
jAGDiSH Chandra Deo v Dhanpatt Singh Dei 

23 Pat. 414=217 I.C. 211=1945 T.T R. 64=i 
B.R. 172=17 R.P. 168=1944 P.W.N. 296= 
A.I.R. 1944 Pat. 280. 


Ss. 24 (3) and 25 — Order in revision by 
Commissioner of Agricultural Income-tax — 
PnTver of Board of Revenue to revise— Reference 
Itgh Court — Competency, 
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Where an assessment is made under the Bihar 
Agricultural Income-tax Act by the Agricultural 
Income-tax Officer, and an appeal is preferred 
under S. 22 of the Act to the Assistant Commis- 
sioner and a revision is heard by the Commis- 
sioner under S. 24, the order passed by the 
Commissioner is final under S. 24 (3) and the 
Revenue Board has no power to revise the order, 
Nor can the Board make a reference to the High 
Court under S. 25 of the Act where the question 
is not one of law but one of fact, vis., whether 
the assessee is a trustee only and .therefore 
exempt under S. 8, and when the question arises 
not from the order under S. 24 but out of the 
assessment and appellate orders. (Middleton] 
Jagdish Dass V. Government of Bihar. 9 B.R. 
298. 

^S. 25 — Reference-Duty of Board— To state 

findings of fact and law. 

Under S. 25 of the Bihar Agricultural Income- 
Tax Act, the Board must draw up, a statement of 
thecase and refer it with its own opinion thereon 
to the High Court. Not only must the Board state 
the case but it is directed also to give its own 
opinion thereof. In stating a case care must also 
be taken to set out clearly what are the findings 
of fact arid what are the conclusions of law 
based on such facts. The two should not be 
confused, for it must always be remembered 
that the I-Iigh Court is bound by the findings of 
fact but not by the conclusions of law which may 
be based on such facts. (Harries, C J., Fasl AH 
and Manohar tail, JJ.) Province of Bihar v. 
Haribhajan Das. 200 I.C. 857=15 R.P. 17= 
8 B R 742=23 Pat. L.T 523= 1942 I .T.R. 399 
=A.I.R. 1942 Pat. 267 (S.B.). 

S 25— Reference to High Court— Compe- 
tency— Question arising out of assessment and 
appellate orders — Question whether assessee is 
trustee only and exempt under S. S — If can be 
referred. See Bihar AcRrcui-TURAL Income-tax 
Act, Ss. 24 (3) and 25, 9 B.R. 298. 

— S. 25 — Reference under — Findings of fact 

— If binding on High Court. 

In dealing with a reference under S. 25 of the 
Bihar Agricultural Income-Tax Act, the High 
Court is not a Court which can find facts. It 
must accept the findings of fact of the authority 
stating the case always provided there h evidence 
to <;upport such findings. (Harries, C.J., Fasl Ali 
and Manohar tail, J1 ) "Province of Bihar v 
Haribhajan Das. 200 T.C. 857=15 R P. 17=8 
B.R. 742=23 P.^t. L.T 523=1942 I.T,R. 399= 
AJR. 1942 Pat. 267 (S.B.). 

j-S. 25 (2) — Scope of inquiry under— Con- 
tention that whole Act is ultra vires — If can he 
raised. 

On a reference to the High Court under S 25 
(2) of the Bihar Agricultural Income-tax Act, 
the assessee cannot raise the contention that the 
A.ct is pirer the powers of the Bihar Pro- 
vincial^ Legislature. The High Court special 
bench is a tribunal expressly set up by the Act 
to hear references under S. 25 of the Act, and an 
argument that the whole of the act is idtra vires 
cannot be urged before a tribunal which owes its 
very existence and jurisdiction to the Act itself. 
Ime question can be more appropriately and 
effectively raised in a suit ch?illengin^ an asses?- 
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ment. (Harries, CJ. FaH AH and Manohar 
Lall, //•> Province of Bihar v. Pratap Udai 
Nath Sahi Deo 20 Pat. 699=194 T.C. 203= 
1941 I. T.R. 313=1941 P W N. 354=7 B R 723 
=4 FXJ. (H.C ) 109=13 R P. 677=22 Pat.LT. 
485=AJ.R. 1941 Pat. 289 (S.B.). 

S. 26 (6) — Scope and^ effect— -Decision of 

High Court on ref erence— Binding nature of. 

Cases decided by the Hi^h Court under S. 25 
of the Bihar Agricultural Income-tax^ Act are 
binding upon the income-tax authorities under 
S. 25 (6) of the Act. They will not be entitled 
in the case of a conflict of authorities to follow 
decisions of other Courts or to rely on their 
own experience. (Harries CJ., Fazl AH and 
Manohar Lall, /.) Province of Bthar v. Pratap 
U nAi Nath Bahi Deo. 20 Pat. 699=194 I.C. 
203=1941 I.T.R. 313=1941 P.W.N. 354=7 B.R. 
723=4 FXJ. (H C.) 109=13 R P. 677=22 Pat. 
L.T. 485=A I R. 1941 Pat. 289 (S B ). 

BIHAR BOARD OF REVENVE—Jurisdtc- 
tion— Scope of. 

The Board of Revenue is not a Court of first 
instance but a Court of appeal and revision. 
Consequently it/ should be approached only when 
it is desired to have an order passed by the Court 
of first instance set aside either in appeal or in 
revision. (Soihe. J.M.) Alliance Bank of Simla 
Ltd. V . Sardar Tqbal Sinoh. 1941 O. A. (Supp ) 
610=1941 R.D. 677=1941 A.W.R. (Rev.) 670. 
—Resolution of — Retrospective effect — Order 
under Bihar Act IX of 1938 becoming final^Sub- 
sequent resolution of Board, Application of — Pro- 
priefy. ^ , . 

It is contrary to accepted principles that a deci- 
sion or Re^^oluMon of the Board of Revenue 
should be given retrospective effect, i.e., he made 
applicable to an order which had become final 
before such decision or resolution was passed, 
(Middleton.) Rajjan Singh v. Mathura Pra- 
sad. 9 B.R. 242 

Revision — Finding of fact— Interference — 

Absence of jurisdicUon or gross injustice — If 
ground of interference. 

The Bihar Board of Revenue is always ready 
to interfere in cases where there is want of 
jurisdiction or where gro«s injustice has been 
done, even though the findings are findings of | 
fact. (N F Peck.) Bhola Prasad v. Laldhari 
Kandu. 7 B.R. 410=1941 P.W.N. 428. 

BIHAR AND ORTSSA BOARD OF REVE- 
NUE (ACT I OF 19l3)--Revisional powers— 
E^Jtent of— Questions of f;’Ct — Interference. See 
Bengal Act I of 1829. 1941 P.W.N- 311. 

S. 6— Powers of Board — Question of fact 

— Interference. 

The powers of the Board of Revenue to inter- 
fere in revision are very wide. It has power to 
interfere on questions of fact in order to prevent 
gross abu«e or gross injustice. (Middleton.) 
Awadh Singh v. Basudeo Singh. 7 B.R. 688. 

S, 6 — Review— Powers of Board — Extent 

of — Grounds. 

The B. and O. Board of Revenue has very 
wide powers of review conferred upon it by S. 6 
of the Bihar and Orissa Board of Revenue Act ; 
they are not, however, powers which the Board 
will exercise lightly. Review by the Board as 


the highest Revenue Court should he granted 
only in exceptional cases where a serious error 
has been undoubtedl} committed. The mere fact 
that one member of the Board might take a 
different view eitl'ier of the law or of the facts 
if he heard the original application, is no suffi- 
cient reason for him to review the order of his 
predecessor. (Middleton.) Shyam Sunder Kuer 
V. Dwarika Singk. 1941 P.W.N. 326. 

— S 6— Review — Powers of Board of Reve- 

nue— Grounds— Quest' ons of fart 
The powers of the Board of Revenue to review 
it.s orders are clear and unfettered, such powers 
being conferred on the Board by S. 6 of the 
Bihar and Orissa Board of Revenue Act. As a 
matter of practice, however, the Board would be 
reluctant to review its orders save in very excep- 
tional circumstances, more so on questions of 
fact. The mere fact that one member of the 
Board might take a different view of the case, 
if he heard it originally, from that taken by his 
predeces‘5or, is no ground w^hatever for review, 
(Middleton) Ram Kfshwar Singh v. Deoki 
Singh. 1941 P.W N. 311=7 B.R.684. 

BTHAR fAND ORTSSA] CO OPERATIVE 
: SOCIETIES ACT (VI OF 1935), S 4(2)- 
^cope and effect— If retrospective— If revives 
liabilities or proceedings already dead^ under old 
Act — Award under new Act after liability had^ 
ceased to exist before new Act — Validity. 

S. 4 (2) of the Bihar and Orissa co-operative 
Societies Act is not retrospective in^ the sense 
that it revives liabilities and proceedings which 
have ceased to exist. It is a saving clause which 
can keep alive that which had life under the old 
Co-operative Societies Act of 1912, but cannot 
give life to something which was already dead 
or which had never existed at all under the old 
Act. Under S. 39 of the Co-operative Societies 
Act of 1912, the registration of a society was 
cancelled on 8-1—1932, After the Bihar Act 
(VI of 1935) came into force on 29—6 — 1935, the 
liqiiida'or under S.44 (3) of the new Act deter- 
mined the amount due by a past member, and 
certificate proceedings were then started against 
that member- 

Held. (1) that the member in question ceased 
to be a member on 8 — 1 — 1932 when the society 
ceased to exist and hi*? 1iabili»^y for the debts of 
the society ceased on 7 — 1 — 1934 and for his own 
debts on 7—1—1935, in view of S 23 of the Act. 
Since he was neither a member nor a past 
member at the time the award was made against 
him, the award made against^ him must be held 
to be without jurisdiction ; since no proceedings 
at all were started against him under the old Act, 
he had a right of immunity before the new Act 
came into force and nothing in the new Act could 
deprive him of that immunity. (Middleton^ 
Damodar Thakur V. Raktoo Mahton, 7 B.R. 
689. 

Ss. 7 (3) and S^—Order of apportionment 

—Right to object to— Debtor foiling to prove that 
he has ceased to he member— Debtor shown to 
have applied to creditor for redticHon of liabihfy 
— Plea that nothing in due — Susiamahility. 

An apportionment order under S. _54 of the 
Bihar and Orissa Co-operative Societies Act is 
not one of the orders which under S. / (3; ot tne 
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Act cannot be called in question on any ground 
except on that of want of jurisdiction. Where 
the debtor against whom an apportion- 
ment order is made is unable to prove that 
he has ceased to be a member of the society and 
is shown to have applied to the society for 
redtiction of his liability, he cannot object to the 
apportionment order and say that nothing was 
due from him. His liability is created by a 
bye-law having the force of law. (Middleton ) 
Raj Karan Singh v. Tehanabad Central Co- 
operative Banking Association. 8 B.R. 642. 

S. ZSScope — If refers to debts due by 

member to Society, 

S 23 of the Bihar and Orissa Co-operative 
Societies Act merely deals with a liability of a 
past member for the debts of a society in winding 
up, and has no reference whatever to a debt of a 
member of a Sociefv to the Society. (Wort, /.) 
Barhttola D. Co-operative Society v. Shambiiu- 
nath Singh. 23 Pat.L.T. 104. 

— — S. 24'A — Scheme adopted and approved by 
Registrar — Effect— Decree obtained by creditor 
subsequent to scheme — Executabihty. 

A composition arrived at in pursuance of the 
provisions of the Bihar Co-operative Societies 
Act does not stand on the same footing as a 
private agreement where pending a suit by a 
creditor against a Co-operative Society, a scheme 
of composition is adopted approved by the 
Registrar, that binds the plaintiff in the .suit who 
is a party to the scheme. Tf he continues the suit 
and obtains a decree, the decree cannot be execut- 
ed and the scheme can be pleaded in bar of execu- 
tion. The creditor's remedy is to obtain satis- 
faction of the decree in the manner provided for 
in the scheme. (Rowland and Shearer, //.) 
Mahamaya Ojhain V. Lahkria Sarai Central 
Co-operative Bank, Ltd. 194 I.C. 468=13 R.P. 
727=7 B.R. 780=1941 P.W N. 531=A.I.R. 1941 
Pat 497. 

Ss. 32 and 44 (3) (c)-^J urisdiction of 

liquidator to determine ^ liability or to enforce 
same after expiry of period of two years. 

S. 32 of the Bihar and Orissa Co-operative 
Societies Act is not merely a time-limitation 
section, but is a clear statement that no liability 
exists after a period of two years from the date 
of a member's death. A liquidator has there- 
fore no jurisdiction to determine the liability of a 
past member under S. 44 (3) (c) of the Act after 
the expiry of the time limit specified by S. 32 or 
to attempt to enforce that non-existent liability. 
(Middletonf) Liqxjibator, Si^^wan Co-operative 
Society v.Lacho Singh. 10 B.R. 546. 

S. 43 — Jurisdiction of Registrar— Debt of 

past member to Society— Award — If invalid or 
without jurisdiction on ground of claim being 
barred by limitation or res judicata by reason of 
prior award. 

The Registpr^ of Co-operative Societies has 
clearly no jurisdiction over a person who neither 
is nor has been a member of a Co-operative 
Society; but be has jurisdiction over a past 
member, under S. 43 of the Co-operative Socie- 
ties Act. It cannot be said that his award is 
without jurisdiction merely on the ground that 
the claipa was barred by lipiitation orbecfiuse 


B. AND 0. CO OP societies ACT (19S5). 

the award was a second award in respect of the 
same debt which was the subject-matter of a 
prior award. These points are clearly within 
the Registrar's jurisdiction and the fact that he 
falls into an error of law in deciding them does 
not make his award any the less valid, (Wort, J.) 
Barhitola D. Co-operative Society v. Sham- 
BHUNATH Singh. 23 Pat.L.T, 104. 

S. Award against estate of deceased 

member — If nullity. 

An award under the Co-operative Societies 
Act is not a decree^ although it resembles a 
decree. Where an award is made against the 
estate of a dccea.'^ed member of a Co-operative 
Society under S- 48 of the Act, it is not a nullity, 
because the Act makes definite provision for an 
award against the estate of a deceased member. 
Such an award cannot be held to be a nullity on 
the analogy of a decree again.st a dead man being 
a nullity. (Middleton) Ramchandra Singh z/. 
i^entral Co-opfrative Bank, Nawada. 1941 p! 
W.N. 536=7 BR. 930. 

Ss. 48 (9) and 57 (3) — Scope — Award of 
Assistant Reaistrarnoi appealed from— Liability 
to be challenged in certificate proceedings in 
execution. 

An award made by an Assistant Registrar 
which is not appealed from to the Registrar, 
becomes final under S. 48 (9) of the Bengal and 
Ori.ssa Co-operative Societies Act ; and under 
S. 57 (3) it is not liable to be challenged, set aside, 
modified, reversed or declared void in any Court 
upon merits or upon any ground whatsoever 
except want of jurisdiction. A certificate officer 
cannot therefore strike off execution proceedings 
taken out upon such an award on the mere 
ground that the certificate debtor had mortgaged 
his house as collateral security for a loan fora 
period of 12 years from 1939 and that therefore 
the certificate-holder could not have recourse to 
the certificate procedure simply because he 
could not get posse.ssion of the house. (Middle^ 
ton.) Bihar and Orissa Posts and Telegraphs 
Co-operative Society, Ltd. v, Azharul Haque. 
10 B.R. 41. 

S. 54 — Order under — If part of award— 

Finality. 

An order of apportionment by the Registrar 
under S 54 of the^ Bihar and Orissa Co-opera- 
tive Societies Act is not part of award under S. 
48, so as to clothe it with finality under S. 48 (9) 
of the Act. The two things are entirely different. 
The apportionment order under S. 54 is nowhere 
declared in the Act to be final and cannot there- 
fore be regarded as final in the sense that it 
cannot be challenged in any Court. (Middleton.) 
Ramautar Mahton V. Central Co-operative 
Bank. 7 B.R. 686. 

Ss 54 and 5S— ’Relative scope and effect-^ 

Deceased member— Apportionment of estate— 
Award within two years of death— Requisition 
for certificate to enforce award made after two 
years— If barred. 

S. 54 of the Bihar and Orissa Co-operative 
Societies Act only applies to stuns recoverable 
from registered societies under S. 48 and other 
sections, but not to sums due to a society from 
its piembers. 3*54 is subject to S. 55 yvhicji i? 
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virtually a proviso to it. The effect of S. 55 is 
that the estate of a deceased member for the 
debts of a registered society as they existed on 
the death of the deceased would continue for a 
period of two years from such date. If an 
apportionment of the estate of the deceased 
member is made under S. 54 of the Act, his heirs 
are not liable for a longer period than two 3 ears 
from the date of his death. Where, though an 
award was made within two years of the death, 
the requisition for a certificate to enforce the 
award is not made within two years of the death, 
it is clearly barred by time. {Middleton.) 
Ramchandra Singh v. Central Co-operative 
Bank, Nawada. 1941 P.W.N. 536=7 B.R. 930. 

S. 57 (2) — Applicability — ''Touching the 

affairs of the society'' — Award against member — 
Certificate for enforcement under Public Demands 
Recovery Act — Attachment of house—Objection 
to attachment overruled — Suit to restrain liquida- 
tor from selling and to raise attachment — Leave 
of Registrar — If condition precedent. 

^ The realisation of a sum due to a Co-opera- 
tive Society is an affair of the society, and unless 
such debt is realised “the affairs of the society 
cannot be wound: up under S. 44 (7) of the Co- 
operative Societies Act. A dispute between the 
parties as to the manner of enforcement of 
payment, (a certificate having been obtained 
under the Public Demands Recovery Act Jor 
enforcing an award made by the Registrar) "is a 
dispute touching the business of a society accord- 
ing to the Act. The Registrar of Co-operative 
Societies made’ an award against the plaintiff, 
who was a member of a Co-operative Society 
which went into liquidation, in respect of a sum 
of Rs. 1,200 and odd. To enforce the award the 
liquidator took proceedings under the Bihar and 
Orissa Public Demands Recovery Act for the 
realisation of the amount, and the certificate 
officer attached a house belonging to the plaintiff. 
The plaintiff^s objection to the attachment based 
on ^ various grounds was overruled and ^the 
plaintiff thereupon filed a suit to restrain the 
liquidator from selling the house and to obtain 
release of the house from attachment. Leave of 
the Registrar was not obtained and it was 
pleaded that therefore S. 57 (2) of the Bihar 
and Orissa Co-operative Societies Act was a bar 
to the maintainability of the suit. 

that the object of the suit was to prevent 
the liquidator who was proceeding as liquidator 
to realise the debt due to the society from 
realising the debt in question by sale of the house 
and therefore the suit must be held to be one on 
a matter touching the affairs of the society. The 
dispute being one touching the business of a 
roistered society, it was a suit touching the 
affairs of the society and could not be instituted 
or proceeded with under S. 57 (2) of the Act 
except by leave of the Registrar. {Harries, C.J. 
and Fas I AH, J.) Domi Ram v. Liquidator. 
Nawadah B. Co-operative Society. 197 I C 
215=22 Pat.L.T. 947=8 B.R. 172=14 R.P,' 
286=A J.R. 1942 Pat. 148. 

S. 57 (2) — Liquidator taking proceedings 

against member on award issued by Registrar — 
Suit by member against liquidator without 
Registrar's sanciion^Mainiainability. 


AND REVENUE. 

Bihar gotto^t cloth kto. ordbb ( 1944). 

The liquidator is empowered by S 44 {3) (a) 
of the Bihar and Orissa Co-operative Societies 
Act to take proceedings to execute an award 
issued by the Registrar against a member of the 
Co-operative Society in liquidation. If the 
member is aggrieved by the liquidator's action, 
he may apply to the Registrar to interfere with 
the liquidator's act under S. 56 or to grant leave 
for the institution oi a suit under S. 57 (2) of the 
Act. A suit by him against the liquidator is not 
maintainable in the absence of the Registrar’s 
sanction for its institution. {Agarwala, J.) 
Liquidator, Nawadah Bazar Co-operative. 
Society v* Domi Ram Chaudhary. 193 I.C. 
142=7 B R. 585=22 Pat L.T. 465=1941 P.W. 
N. 373=13 R.P. 549= AI .R. 3 941 Pat. 438. 

S. 57 (2) — "Other legal proceeding" — If in- 
cludes appeal preferred before liquidation of 
Society-Absence of leave to proceed with appeal 
—Effect. 

Pending an appeal from a decree in a suit aga- 
inst a Co-operative Bank the Bank went into liqui- 
dation. The liquidator was made a party respon- 
dent on the application of the appellant who also 
applied to the Registrar of Co-operative Socie- 
ties for leave to proceed with the appeal under 
S. 57 (2) of the Bihar and Orissa Co-operative 
Societies Act, but received no such leave. 

Held, that the appeal was not maintainable and 
was therefore liable to be dismissed. {Manehar 
Lall and Smha. JJ.) Shamji Lire v. Central 
Co-operative Bank, Ltd. (1944) P.W.N. 172. 

S. 57 {Z )-^'*Defect of jurisdiction"— Order 

determining liability of past member after expiry 
of two years from date of his death — If can be 
' declared void or ignored. 

A wrong decision on a question of limitation 
may not amount to a defect of jurisdiction under 
S. 57 (3) of the Bihar and Orissa Co-operative 
Societies Act; but an order determining a liabi- 
lity after the expiry of two years from the death 
of a past member of a Society, when the Act 
says that there is no liability at all after the 
expiry of such period, is an order without juris- 
diction and therefore it can be declared void and 
ignored. {Middleton,) Liquidator, Siswan Co- 
operative Society v. Lacho Singh. 10 B.R. 546. 
BIHAE COTTOH CLOTH CONTROL OEDHR 
(1943) Cl. 13 (1) (e) — “ In his possession or under 
his control!' — Meaning of-Co-proprietors — Liability 
of one for act of another. 

The phrase “ under his control ’’ in cl. 13 (1) (<?) of 
the Bihar Cotton Cloth Control Cirder may be wider than 
the phrase “ in his possession,” but there are definite 
limits to the phrase “under his control,” and it is clear 
that not everything found on premises belonging to a 
man is necessarily under his control. Nor can one 
co-proprietor be held liable for the act of another co- 
proprietor, {Bcezjor, /.) RaM NaRAIN KedIA v. 
Emperor. (1945) P.W.N. 38S, A.I.R. 1948 Pat. 30. 
BIHAR COTTON CLOTH AND YARN 
dealers (LICENSING AND CONTROL) 
ORDER (1944) Ss. 3 and 8 — Prosecution under 
—Sanction — Necessity— Cotton, Cloth and Yarn 
Control Order, 1943, Cl. 23 sope. 

Cl. 8 of the Bihar Cotton Cloth and Yarn Dealers 
(Licensing and Control) Order, 1944, does not create an 
offence; it has to he read along with, and as supplemen- 
tal to, the Cotton Cloth and Yarn Control Order of 1943 
passed by the Central Government, A prosecution for 
an offence under S. 8 of the Provincial Order cannot be 
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launched WLthoa^ the previous siuiclion of the Provincial 
Governaient. A conviction in n prosecution without 
such sanction is illegal, But a con vie* ion under Cl. 3 ! 
of the Provincial Ordt^r for refusing to is^ue a cash 
memo, is not vitiated by the ab'^ence of sanction of ’ 
the Provincial Covernment to the prosecution. (AAv.*'- , 
ditka)n! Sinha^ J J.) MANtlHAR I.ALL re EMPEKOR. ' 
24Pat.487=-A.IR, 1945Pat 477. 1 

! 

Cl. 8 — Scope and vh 'i^ct-- Prosecniion f or con'- \ 

irav'fition — Sanction of Pfonincial Government — 
Neccssify. I 

The oliject of Cl. 8 of the Bihar Cotton Cloth and 
Yarn Dealers (Licensing and Control) Order (i944'', is 
to make it clear that the mere issue of a licence is 
not intended to exempt the licensee from die operation 
of the Central Government’s Cotton Clotn and Yarn 
Control Order (1943) and to make it clear that he is 
bound to keep Ins pi ices within the limits fixed by the 
Textile Commissioner. No pio.secution for contraven- 
tion of Cl. 8 of the Bihar Order of 1944 can be started 
without the sanction of the Provincial Government. 
{Agarwtila and Mercd'th. JJ.) KAPtLUKX) BanBK v . 

Emperor. 24 Pat. 257=(1945) P.vv.isr. 143--26 
86 = A.1.R. 1946 Pat. 375. 

BIHAR COURT-FEES (WAR SUR- 
CHARGE AMENDMENT) ACT (IX OF 
1941), S. 2 — Scope — Pending pioceeditigs — If I 
affected — Application for probate presented ^ 
before Act with Court-fee payable under law then j 
in force — Grant subsequent to Act — Additional I 
fee, if payable. See Court-fees Act, Ss. 4 aku ! 
19-1. 23 Pat. 672. I 

BIHAB DISTRICT BOARD .F.LECTOEAL I 
BULBS (1937), Er. 4 (2) and 30— .S’ cope — Name of j 
Voter and candidate included in two rolls in same 
district — Eff’ect-—// disqualifies him as voter or candi^ 
date — Decision of returnmg officer — Finality, 

The fact that the name of a voter or candidate for 
election is borne on two electoral rolls in the same 
district in contravention of R 4 (2) of the Bihar District 
Board Electoral Rules is not a valid ground for holding 
that he is not a qualified voter or a qualified candidate 
forelection. The decision of the Keturning Officer on 
the point is made conclusive under R. 30 (3) of the 
said Rules. {Sinha and Pande, J N) RamchaNDRA 
t\ JADUNANDAN, 24 Pat. 416 = A.I.R. 1946 Pat. 403- 

'B. 30 (3) — Decision of Returning Officer — 

Finality of. See BiHAR DlJTRlCT BOARD ELEC- 
TORAL Rules, Rr. 4 (2) and 30. 24 pat. 416. 

~^^Election before publication of Rules — 
Rejection of nomination paper on technical 
ground — Publication of name of successful candi- 
date after new rules — Election petition under new 
rules — Maintainabi Uty, 

The election of the petitioner the only candi- 
date after rejection of the respondent's nomina- 
tion paper took place on 19—4—1939, before the 
new rules but the publication of his name in the 
Gazette took place only on 16 — 8—1939, i. e., after 
the new rules were notified in the Gazette. On 
29 — 8— -1939, within 14 days of the publication of 
the name of the petitioner in the Gazette the res- 
pondent filed an election petition under the new 
rules before the District Judge (as election com- 
nissioner) as the election Commissioner attack- 
ag in the main the rejection of his nomination 
^aper by th^ returning officer. The flection 


Commissioner, on 16—1—1942 held that the re- 
jection of the respondent’s nomination paper was 
wrong, and held the elvctiun of the petitioner 
void as it had resisted frum the improper rejec- 
tion of the nomination paper of the respondent. 
Against this ordvr, the petitioner moved the 
High Court, alleging that the respondent's 
remedy was not an election petition hut a suit 
and that the election Commi-ssjoner had no 
j uris'jiction to entertain the ■ lection petition. 

Held, (1) that the diifeience in the description 
of the electoral circle as given in the nomination 
j paper from what ought lu have been given was 
I so slight that it could not possibly have caused 
j any confush II as to the idvntity of the electoral 
circle number and the rejection of the nomina- 
I tion paper by the returnir.g officer was therefore 
I wrong and improper; (2) that, by necessary 
j intenduK nt, the new lule.^' must apply to those 
I elections, in which the names of the succe.ssful 
i candidates had not betn published in the Gazette 
I before 8—7—1939; (3) that the only right which 
I a defeated candidate liad was to have his dispute 
' determined by an election tribunal, and it was 
only in the absen e of an electicju tribunal having 
been set up bv the Provincial Government that he 
would be forced to go to a Civil Court ; (4) that 
it was an essential conditit»n to the exercise of 
the riglits vvhii'h were the creation of statute 
that they should be detenuined in the manner 
prescribed in the Statute to which they owed 
their existence, and in such a case there was no 
ouster of the jurisdiction of the Civil Courts for 
they never had any; (5) that it was not for the 
petitioner, the successful candidate, to complain 
or to insist that his opponent, should have gone 
to a Civil Couit and not to an election tribunal; 
and (6) that the District Judge, as election. 
Commissioner, had therefore full jnri.sdiction to 
entertain the election petition. (Manohar Lallt 
on difference of opinion between Meredith and 
Chatter ji, JJ.) Abdul Razak v, Kuldip Narain 
22 Pat. 577=214 I C. 59=17 R.P. 22=10 B.R. 
614=A.1.R. 1944 Pat. 147. 

BIHAB ESSENTIAL FOOD GBAINS (POS- 
SESSION AND STOEAOB) OBDEE (1948), 
S. S — Construction and SCi pc — Person found in pos- 
session of rice loaded in carts — Offence, 

S. 3 of the Bihar Essential Food Grains (Possession 
and Storage) Order does not make it an offence for 
a possessor to be in possession of more than 25 
standard maunds of rice which are found loaded in 
carts unless such possession amounts to hoarding. Tb0 
words ** in any premises occupied by him” qualify the 
word ‘ keep ^ as w'ell as the word * store/ (Shearer, Jl) 
Dina Nath Bania v. Emperor. (1045) 

249. 

— 01s. S and 5 — Scope-— Storing food grain in 
room not alleged or found to he occupied by person 
storing — O/ftnce, 

A person who is found to be engaged in getting and 
storing an essential food grain in a room in a house/ 
but who is neither alleged nor found to be the occupier 
of that room cannot be held to be guilty of the offence 
of contravening the Bihar Essential Food Grains (Posses- 
sion and Storage) Order 1943. iVarma and Shearer, Jj) 
Chhotan «». EMPBROR. 24 Bat. SS1-(X046) F-W* 
N2a7 
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BIHAR AND ORISSA EXCISE ACT (11 
OF 1915), S. 19 C o ns traction--'' Any person 

or class of persons’' — If mean public generally — 
Power of Local Government to enforce total 
prohibition under S. 19 (.4). 

The phrase “any person or class of persons in 
S. 19 (4) of the Bihar and Orissa Excise Act 
must be considered as a whole and should not be 
spilt up, so as to take the words “any person^ 
separately as meaning every one in the province 
or in any particular part thereof. The phrase, 
taken as a whole and given its natural meaning 
means not the pubiic-generaily in the province or 
in any paracuiar area therein, but means any 
person or class of persons designated by name 
or description. The words “any person*' cannot 
mean any or ail persons in the province or any 
pan thereof. The Local Government under S. 19 
{4) of the Act can prohibit by notification the 
possession of any intoxicant by any designated 
person or class of persons; the words of the 
sub-section are not wide enough to empower the 
Local Government by notification to prohibit the 
public generally from being in possession of 
intoxicants or any form thereof. S. 19 (4) is an 
exception to the other provisions of S- 19, and 
the powers contained therein are intended to 
meet special cases such as habitual drunkards 
addicts, classes of persons addicted to drink or 
drug or such like. It was never the intention of 
the Legislature to confer on the Provincial 
Government the power to enforce total prohibi- 
tion of alcoholic liquor or intoxicating drugs 
throughout the province or in any particular 
district. The main object of the Act is to collect 
.excise duties, though it undoubtedly contains 
provi.sions for the regulation and governance of 
the trade in intoxicants as well as imposition and 
collection of duties upon such intoxicants. But 
powers of regulation and governance of a trade 
do not, however, give the Provincial Govern- 
ment a right totally to prohibit all trade in 
intoxicants unless there are express words in the 
statute giving such a power. {Harries^ C.J.j 
Fazl Alij Varma^ Manohar Loll aud Shearer, J If) 
Kanhai Sahu ^.Emperor. 20 Pat. 181=^7 B.R. 
375=192 I.C. 307=42 Cr.L.J. 273=13 R.P. 
486=21 Pat.L.T. 1042=1940 P.W.N. 948= 
A.LR. 1941 Pat. 53 (S.B.). 

19 (4) as amended in 1940— 
iion under — Bona fide traveller' — Person proceed- 
ing from non-prohihited area to prohibited area 
booking return ticket intending to return home 
after short stay, 

A person proceeding from one non-prohibited 
area to another prohibited area booking return 
ticket which the intention of returning to the non- 
prohibited area after a short stay in the prohibi- 
ted area^ is not a bona fide traveller proceeeding 
from one non-prohibited area to another non- 
prohibited area within the meaning of the Noti- 
fication No, 3914-L.S.G. issued on November, 18, 
1940 by the Governor acting under S. IP (4) of 
the Bihar and Orissa Excise Act as amended by 
the Bihar Excise (Amendment) Act, 1940. Pos- 
session of country liquor by such a person in the 
prohibited area will be contrary to the terms of 
the notification and will be an offence under S. 
47 (a) Bihar and Orissa Excise Act {Harries, 


BIHAR & ORISSA EXCISE ACT (II OF 191 

CJ. and Fazl Ali, J,) Emperor, v. Bhola Prasad 
21 Pat. 178=197 I.C. 618=8 B.R. 249=1942 
P.W.N. 47=43 Cr.L.J. 220 = 14 R.P. 359=5 
F.L.J. (H.C.) 34=A.I.R. 1942 Pat. 351. 

S. 19 (4) as amended in 1940--N otifica- 

non under— Legality . 

Notification N. 3914-L S.G. issued on Novem- 
ber 18, 1940, by the Governor acting under S. IP 
(4) ot the Bihar and Orissa Excise Act as amend- 
ed by the Bihar Excise (Amendment) Act, 1940, 
IS legal and cfiective. The latter Act, in so far 
as it enables proiiibition lo be enforced in parts of 
the province is not ultra vires, tiie powers of the 
Provincial Legislature and the Governor who 
had before 1940 partial by proclamation issued 
mnder S. 93, Governiiient ol India Act, 1937> 
assumed all the powers vested in the Provincial 
Legislalature. {Harries, C and Fast Ah,].) 
Emperor v. Bhola Prasau. 21 Pat. 178=197 I.C. 
618=8 B.R. 249=1942 P.W N. 47=43 Cr.L.J. 
220=14 R.P. 359=5 F.L J. (H.C.) 34=A.LR. 
1942 Pat. 351. 

S. 19 (4)— Prohibition— Intention of Legis- 
lature. 

There is no reason why in theory or principle 
an Excise Act should not have a double objecL 
the benefit of the revenue and the improvement 
of the public health or morals by a greater con- 
trol of the liquor trade, and there is nothing in 
the Bihar Excise Act of 1915 which leads to the 
inference that the Legislature did not intend 
to deal with the question of Prohibition in the 
excise legislation. On the other hand, the langu- 
age of the Act leads to a different inference alto- 
gether, {Gwyer, C.J., V aradachariar and Zafrulla 
KhanJJ.) Bhola Prasad v. Emperor. 21 Pat. 
1587=44 P.L.R. 261=76 C L. J. 1=43 Cr.L.J. 
481=1942 M.WN. 378=46 C.W.N, (F.R.) 32= 

1942 O.W.N. 411=1942 A.Cr.C 122=14 R.F.C. 

19=1942 A.L.W. 469=I.L.R. (1942) Kar. 

(F.C.) 21=199 I.C. 322=1942 A.W.R. (F.C.) 10 
=1942 O.A. 144=23 PX.T. 253=1942 P.W.N* 
129=8 B.R. 555=5 F.L.J. 17=A.I.R. 1942 F.C. 
17=(1942) 2 M.L.J. 6 (F,C.). 

S. 19 (4) — Scope— If ultra viTts— Bihar 

Government N otifi cation dated 10 — 12—1940—// 
ultra viiQs— Possession by person of ganja weigh- 
ing three annas on 30-10-1941 — Offence. 

Bihar Excise Amendment Act VII, of 1940 i« 
ultra vires, provincial Government in so far as it 
dealt with dangerous drugs, and hence the Excise 
Act of 1915 still remained unaffected by the 
Amendment Act. Hence the possession by a 
person of ganja weighing three annas on 31-10- 
1941, cannot be held to be an offence in as 
much as the notification of the Bihar Govern^* 
ment dated 30*— 12— 1940 purporting to appl:^ to 
all perons in a particular area is ultra vires, 
while **any person'* in S. 19 (4) of the original 
Act of 1915 would mean only any designed 
person. (Agarwala, /.) Shiva Prasad Marwari 
V, Emperor. 24 Pat.L.T. 91=210 I .C. 563=16 
R.P. 207=45 Cr.L.J. 281=10 B.R. 297=A.I.R. 

1943 Pat. 358. 

S. 19 ( 4)— Scope— ’Powers Provmciai 

Government to enforce fatal prohibition— 
catmNp 1600, L,S,G„ dated 
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BIHAS AHD ORISSA ESCISB AOI (1915). 

— Ij ultra vires — Breach oj — Offence — S, 47 
(a). 

The N'otification dated ^ 26-3-1939, No. 1600 
L.S.G. issued by the rroviucial Government of 
Bihar is the powers ol that Govern- 

rneiit under S. 19 (4) o£ the Bihar and Orissa 
Excise Ac and such a notification cannot be 
made under S. 19 (4). Consequently there can be 
no conviction under S- 47 (o) of the Act for being 
in possession of country liquor in contravention 
of that notification. To sustain a conviction for 
breach of a notification under S. 47 (o), the noti- 
fication must be one which the Provincial Gove- 
rnment were empowered by stutute to make. 
{HarrieSj C.J. Fazl Aliy Varma Manohar Loll and 
Shearer, JJ.) Kanhaj Sahu v. Emperor. 20 Pat 
181=7 B.R. 375=rig2 I C. 307=42 Cr.L.J.273= 
13 R.P. 486=21 PatL.T. 1042=19 40 P.W.N. 
948=A. I.R. 1941 Pat. 53 (S.B.). 

S.19 (4) as amended in 1940 — Validity. 

See Bihar Excise (Amendment) Act, 1940. 5 
F.L.J. 17=A.I.R. 1942 F.C. 17=(1942) 2 M. 
L.J.6 (F.C.)). 

;“S. 47 (a) — Possession of liquor in contra- 
vention of Notification of 2G-3-1939 — Offence — 
Conviction — Sustainability. See Bihar and 
Orissa Excise Act, S. 19 (4). 20 Pat. 181=1940 
P.W.N. 948=A.LR. 1941 Pat. 53 (S B,). 

Ss. 57 and 89 and R.143—Applicabiliiy and 

scope — Excise license — Transfer and sublease — 
Money payable under^Re cover ability — Contract 
Act, S. 65 — Applicability. 

The plaintiff who had obtained a license from 
the Government for two excise shops entered in- 
to an arrangement with the defendants under 
which the latter were put in charge of the shops 
on condition that they would pay to the plaintiff 
the advance license fee which he had paid to Go- 
vernment, the value of the stock on hand and 
also a profit of Rs. 35 per month. The defen- 
dants were also put in charge of the furniture of 
the shops which the defendants were to hand over 
to the plaintiff at the end of the year. The defen- 
dants conducted the shop till the end of the year, 
but did not pay the plaintiff his dues. The plain- 
tiff therefore brought a suit for recovery of the 
amount of advance, the value of the stock and 
the amount of profit for one year at the rate of 
Rs. 35 per month. In the alternative he claimed 
an account from the defendants. 

Heldy (1) that the arrangement amounted to a 
transfer and perhaps also to a sub-lease and was 
therefore void under R. 143 of the rules framed 
under S. 89 of the Bihar and Orissa Excise Act ,* 
(2) that the transfer amounted to an offence 
punishable under S. 57 of the Act ; (3) that the 
plaintiff could not therefore recover the dues on 
the basis of the void agreement; (4) that S. 65 
pf the Contract Act did not apply and the plain- 
tiff was not entitled to recover from the defen- 
dants even the advance money and the value of 
of the stock the benefit of which they had recei- 
ved, asfthe Court would not aid persons in enfor- 
cing the performance of an illegal contract or 
assist them to recover property given under such 
an illegal contract when they are themselves in 
dWtdo in procuring that illegally. iAgar- 
walaand Chatiirjif JJ.\ Hadibanphu Buhera 


BIHAR EXCISE (AMENDMENT) ACT (1940). 

z;. Gopal Sahu. 22 Pat. 334=210 I.C. 279=16 

R. P. 171=10 B.R. 230=- A.I .R. 1943 Pat, 374. 

S. 61 (c)‘—Scope — If afjecis general Uahu 

lity or liability under Petial Code. 

Agarwala J . — The liability imposed by S. 61(c) 
of the Bihar and Orussa Excise Act does not 
affect the liability under the general law, and in 
particular the liability under Ss. 161 and 220, 
l.P. Cede (Agarwala and Varma, JJ.) Afzalur 
Rahman v. Emperor. 22 Pat. 76=A.I.R. 1943 
Pat. 229. 

S.89 andR. 143— Scope — Agreement trans- 
ferring Excise license— Legality. See Bihar and 
, Orissa Excise Act. Ss. 57 and 89 and R. 143. 22 
Pat. 334. 

S. 96 — Applicahiliiy — Offence under S, 220 

/. P. Code. 

S. 96of the Bihar and Orissa Excise Act does 
not apply in the case of an offence which is not 
one under that Act or under any other law relat- 
ing to the excise revenue, but is an offence under 

S. 220, 1. V. Code. (Grayer^ C. J., Varadachartar and 
Ameer Alt, JJ) ApzALUR RaHMAN v, EmperOR. 
22 Pat. 349=6 F.L.J.7=206 I C 232=47 C.W.N. 
(F.R.) 5=9 B.R, 310=15 R.F.C. 22=24 PX.T. 
139=44 Cr. L J. 466=1943 P.W.N. 147=1.L.R, 
(1943) Kar.(F.C.)2=(1943)M.W N. 315=A.I.R, 
1943 F.C 18=1943, 2 M.LJ. 62 (F.C.). 

S. 96 — Scope — Sessions Court — No bar on. 

Agarwala. J. — S. 96 of the Bihar and Orissa 
Excise Act merely imposes a bar on a Magistrate 
taking congnizance of any ciiarge without the 
sanction of the Local Government, unless the 
complaint is laid within six months of the act 
complained of. It imposes no bar, on a Sessions 
Court. ((.Agarwala and Varma, JJ.) ApzalUR 
Rahman z;. Emperor. 22 Pat. 76 = A.I.R. 1943 
Pat. 229. 

BIHAR EXCISE (AMENDMENT) ACT 
(VIII OF 1940) — Ultra Government of 

India Act, Ss, lOO, l08 and 297 (1). 

The Bihar Excise (Amendment) Act of 1940, 
in so far as it enalilcs partial prohibition to be 
enforced in parts of the province, is not uUro, 
vires the powers of the Provincial Legislature 
and the Governor who had before 1940 by procla- 
mation issued under S, 93, Government of India 
Act, 1935, assumed all the powers vested in the 
Provincial Legislature, S. 100 and Art. 31, List 
II of of Sch. VII Government of India Act give 
Provincial Legislatures power to legislate with 
respect to the production, manufacture, posses- 
sion etc., of intoxicating liquors. The power is 
not confined to merely the regulation or resttic- 
tion of such manufacture, production or posses- 
sion etc. It is impossible to say that prohibiting 
possession of certain forms of intaxicating liquor 
in specified areas is anything more than legis- 
lation with respect to possession or transport of 
such intoxicating liquor in such areas. The Bihar 
Excise (Amendment) Act of 1940 is not invalid 
for want of the Governor-General’s sanction to 
its introduction or enactment, owing to the pro- 
visions of S. 108 (2) (b) of the Government of 
India Act. This section merely limits the power 
of Provincial Legislatures to repeal or amend 
GgiVfirnpr-General^ Acts or Ordinances enacted 
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BIHAE EXCISE (AMENDIvIENT.) ACT (1940). 

or promulgated under Ss. 42 to 44 of the Govern- 
ment of India Act. The Bihar and Orissa Excise 
Act of 1915 which was amended was in no sense a 
Governor-Generars Act or even an Act of the 
Governor-Goneral in Council. It was an Act of 
the Bihar Legislative authorit:y which at that lime 
required the assent of the Governor-General for 
its validity under S. 5 India Councils Act. Even 
if the prohibition of export from the province or 
the import into the province of intoxicating 
liquors is one of the objects of die Bihar and 
Orissa Excise Act, l915 as amended, it does not 
become invalid by reason of anything contained in 
S. 297 (1), Government ol India Act. This sec- 
tion does not deal with intoxicating liquors but 
merely limits the power of the Provincial Legis- 
lature to legislate with respect to trade and com- 
merce witnin the province and with respect to 
the production, supply and distribution of com- 
modities. Intoxicating liquors are not included 
in the general terms ‘‘trade or commerce’* or 
‘‘producution, supply and distribution of com- 
modities’*. In any event, the amending Act of 
1940, in so far as it enables partial prohibition 
to be introduced, does not restrict legitimate 
import into, or export, from the province, and, 
therefore, cannot infringe upon the provisions of 
S. 297 (1), Government of India Act even if they 
applied to liquor. S. il of the Bihar and Orissa 
Excise Act as amended by the Government of 
India (Adaptation of Indian Laws) Order, 1937 
strongly suggest that S. 297 (Ij, Government of 
India Act was never intended to apply to danger- 
ous articles such as intoxicating liquors or 
narcotic or dangerous drugs. {Harries^ c, /. and 
Fail All /.) Emperor v. Bhola Prasad. 21 Pat. 
178=.=197 I.C618=8 B.R. 249 = 1942 P.W.N. 47 
=:43Cr.L.J. 220-14 R.P. 359=5 F.LJ. (H.C.) 
34=A.I.R. 1942 Pat. 351. 

• Validity of Act — Government of India Act^ 

Ss. 108 and 297 (1) ; List II Entry Afo. 31. 

The Bihar Excise (Amendment) Act, 1940, 
which amended S. 19 (4) of the Bihar and Onssa 
Excise Act, 1915, was a valid Act and was within 
the powers conferred upon the Provincial Legis- 
lature by S. 100 (3) of the Government of India 
Act and entry No, 31 of the Provincial Legis- 
lative List A power to legislate “with respect 
to intoxicating liquors” would, unless the mean- 
ing of the words used is restricted or controlled 
by the context or other provisions of the Act, 
include the power to prohibit intoxicating liquors 
throughout the Province or in any specified part 
of the Province. The words “that is to say, the 
production, magnufacture, possession, transport, 
purchase and sale of intoxicating liquors> opium 
and other narcotic drugs** which follows “intoxi- 
cating liquors and narcotic drugs** in Entry No. 31 
of the Provincial Legislative List, are ex-plana- 
tory of illustrative words and not words either 
of amplification or limitation. These words are 
apt to cover the whole field of possible legisla- 
tion ^ the subject including the power to 
prohibit. The Amending Act of 1940 does not 
contravene the provisions of S. 297 (1) (a) of the 
Government of India Act, which refers only to 
legislation with respect to entry No. 27 and entry 
No. 29 in the Provincial Legislative List and has no 
^plication in respect to anything in entry No. 31. 
The Bihar and Orissa Excise Act of 1915 is not a 
Geye.mpr-Gcnerars Act within the meaning pf 
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BIHAE HOUSE BENT CONTROL ORDER (1942) 
S. 108 (2) (6) of the Government of India Act 
and the Act of 1940 which amended it did not 
therefore, require the previous sanction of the 
Governor-General. (Gwy^rt C./., V ar ado char lar 
and Zafrulia KhaUt JJ.) BhOLA PrASAD EM- 
PEROR. 21 Pat. 587=44 P.L.R. 261=43 Cr. LJ. 
481=1942 M.W.N. 378=46 C.W.N. (F.R.) 32= 
1942 O.W.N. 411=1942 A.Cr.C. 122=14 R.F.C. 
19=1942 A.L.W. 469=i .L.R. . 1942) Kar.(F.C.) 
21=199 I C. 322=1942 A.W R. (F.C.) 10=1942 
O.A. 144=23 Pat L.T. 253=1942 P.W.N. 129=8 
BR. 555=5 F.L.j. 17=A.I.R. 1942 F.C. 17=76 
C.L.J. 1=(1942) 2 M.L.J. 6. (F.C.) 

BIHAR AND ORISSA FOOD AND DRUGS 
adulteration act (II OF 1919), S. 3 
(1) — Exemption from liability — Right to claim — 
Absence of labels on un-opened tins^Effect^ 
S. 14. 

In the case of a prosecution under S. 3 (1) of 
the Bihar and Orissa Food and Drugs Adultera- 
tion Act, the only exception which can be avail* 
ed of in order to escape liability is contained in 
S. 14 of the Act. But in the absence of anything 
to indicate that the un-opened tins were labelled 

S. 14 cannot apply and there can be no exemption 
from liability, {Varma, J.) Ramchand Ram «i. 
Gaya JVIunicipaliiy. 1945 P.W.N. 26=26 P.L.T. 
17=11 B.R. 462=A.I.R. 1945 Pat. 264. 

S. 3 (L — Master’s liability for servant’s act 

— Partnership — Servant of ftrm selling adulte~ 
rated ghee — Liability of partner. 

Although in certain set of circumstances, chiefly 
in the case of licensees, a master is liable for the 
act of his servant, on the theory that the master 
has control over the acts of his servant, where a 
firm consists of several partners, and a servant of 
the firm sells ghee which is not genuine, it can* 
not be held that a partner who does not sit in the 
shop and actually carry on the business, is guilty 
of an offence under S. 3 (1) of the B. and O. Act 
II of 1919, and liable to conviction under it even 
on the theory that a partner is an agent for the 
other partners. {Varnta, J ) Ramchand Ram v. 
Gaya Municipality. 1945 P.W.N. 26=26 P.L. 

T. 17=11 B.R.462=A,I.R. 1945 Pat. 264. 

S. 14— Applicability— Right to claim exem- 
ption under — Absence of labels on un-opened tins 
— Effect, See Bihar and Orissa Food and Drugs 
Adulteration Act. S. 3 (1). 1945 P.W.N. 26. 
BIHAR HOUSE RENT CONTROL ORDER 
(1942), S. 12 — Applicability — '"Tenant"’ — Persim 
whose Unaitcy had been determined and against whom 
decree in ejectment had been passed before order came 
into operation — If "tenantf’ 

The word “tenant” in S, 13 of the Bihar Howse 
Rent Control Order, must be confined to persons who 
are either tenants under a tenancy agreement or are 
statutory tenants by reason of the provisions contained 
in S. 4 or S. 12 of the order itself. A person whose 
tenancy had not only been terminated before tfcw' 
coming into operation of the order but against whom a 
decree in ejectment had been passed cannot be held to 
be a “tenant.** It is impossible to say that an ex^^enapt 
against whom a decree in ejectment has been paseed can 
still be regarded as a tenant within the meaning 
S. 13 of the Bihar House Rent Control Ordef* 
(Varma and Shearer, //.) GaNKSHDaS 
zr. JAMUNA. 24 PaL 449«1946 P.W^JKT. 

A.I.R. 1946 Pat. 386. L t > 

(aa amended ia 1943)^11. 

peciive opermtim'^Suit in etectmcfit m riifect afanit* 
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B. & 0. LANB BBGISTEATION ACT. (1876). 

n<fss premises imtitufed before Amendment — If affected 
— Right of action — If taken away — Order^ if remsdtal 
piece of legislation. 

The que^icioii whether a statute, be it a remedial 
statute or not, operates retrospectively is a matter which 
must be detenmnetl by the language u^ed by the Legis- 
lature. Tlure is noliiing in the Bihar House Rent 
Control Order as amentied in 1943, leading or tending 
to lead to the conclusion that it was the intention ot 
the Legislature to take away from a plaintiff a right of 
action which had already accrued to him and on 
which he had instituted a suit before the Order w'as 
amended so as to apply to business premises. 

Quaere ; Whether the Bihar House Rent Control 
Order can, properly speaking, be described as a 
remedial statute. (Varma and Shearer, //.) MatKU- 
MALL SATNARAm V. Mt. Rami. 24 Pat. 454 = A. 
IK. 1945 Pat. 463. 

— - (as amended in 1943), S. 13 — '"Tesiand ' — 


Tenant served imth notice to ijuit and declining to va^'ate 
•^Suit filed in ejectment before amendment — Right to 
protection of amenaed order as ^'‘tenant'". 

A person whose tenancy by agreement had been 
terminated by a valid notice to quit, who had in spite 
of that notice declined to vacate the premises and 
against whom in consequence a suit in ejectment had 
been instituted is not a “tenant" within the meaning of 
that word as it occats in S. 13 of the Bihar House Rent 
Control Order, as amended in 1943. {Varma and 
Shearer,, //.) MaTRUMALL SaTNaKAIN v, MT. 
Rami. 24 Pat. 454= A.I K. 1945 Pat. 4BS. 

BIHAR [& ORISSA] LAND REGISTRA- 
TION ACT (VII OF 1876) S.SS— Rival claims 
by reversioner of Iasi male holder and by person 
claiming to be adopted son and legatee under un- 
probated will — Possession not satisfactorily proved 
by either— Procedure. 

Where on the death of a Hindu widow, claims 
are made in Land Registration proceedings by a 
reversioner of the widow’s husband and by a per- 
son claiming to be an adopted son and a legatee 
under an unprobated will, and neither party satis- 
factorily proves possession, it will be open to 
the Collector to record the name of the rever- 
sioner who has a better title than the person 
claiming under an unprobated will. The right 
of the reversioner to possession may be summa- 
rily determined under S. 55 of the Land Registra- 
tion Act and possession delivered to him. 
{Middleton.) Doldar Narain Singh v.Balbadra 
Jha. 9 B.R. 219. 

BIHAR (AND ORISSA) LOCAL FUND 
AUDIT ACT (11 OF 1925), S. llScope-lf 
overrides S, 9 of the Public Demands Recovery 
Act— Order under 5. 11-—// final and conclu- 
sive. 

The mandatory provisions of the Bihar and 
Orissa Public Demands Recovery Act must 
apply even to certificates under the Local Fund 
Audit Act The Local Fund Audit Act cannot 
override the mandatory provisions of the Public 
Demands Recovery Act. If the Legislature had 
intended that orders under S. 11 of the Local 
Fund Audit Act should be final and conclusive, 
they could easily have said so. Where in respect 
of a surcharge order under the Local Fund 


jBiHAK MONBY-LENDRSS’ ACT, (III OF 1935), 

il is not only open to the certificate officer to in- 
vestigate the objections, but he is bound by 
to do. {Middleton, J.) Sitab Chand v. Exami- 
ner OF Local Fund Accounts. 8 B,R. 732. 
BIHAR AND ORISSA MINING SETTLE- 
MENT ACT(I V OF 1920), S. 25 {iy{x)~~Bye^ 
Idzvs — Construction —'Nuisance' — Meaning of, 

A Mine^ Board of Health constituted for a 
Milling Settlement area under the Bihar and 
Orissa Mining Settlement Act framed among 
others, two bye-laws, one of which defined “nui- 
sance" as including “any act. omission, place or 
thing which in the opinion of the Medical Officer 
of Health is injurious to the public health." The 
second bye-law provided that person shall 

commit a nuisance, or allow a nuisance to con- 
tinue on his premises," 

Held, that though the definition of “nuisance” 
in the first bye-law was unreasonable in so far as 
it makes the Medical Officer of Health the sole 
judge of nuisance and left no option to the Court 
but blindly to act upon his opinion, since the 
definition was not exliaustive, the Court must in 
each case find out whether _ there has been any 
nuisance affecting the public health ; (2) that in 
the second bye-law, the word “nuisance" must be 
taken to mean nuisance affecting the public 
health. (Chaiierfi, J.) Jhakia Mines Board?/. 
Cartar Addharonl 194 X C. 403=14 R.P. 9=42 
Cr L.J 578=7 B.R. 760=1941 P.W.N. 539=A. 
l.R. 1941 Pat. 482. 


BIHAR MONEY-LENDERS’ ACT (III OF 
19ZZ)— Applicability — Mortgage suit — Puistit 
Mortgagee money-lender impleaded as defendant 
— Right to claim benefit of Act. 

The Bihar Money-Lenders’ Act is intended to 
give relief to needy debtors as against money- 
lenders. Where puisne mortgagees who are them- 
selves money-lenders are impleaded as defendants 
in a mortgage suit on the first mortgage, and a 
decree is passed, though the Puisne mortgagees 
are judgment-debtors, they connot claim the 
benefit of the Act as they are themselves money- 
lenders. {Harries, C.J. and Fad Alt, J.) Prayacj 
! AL V. Palakdeo Narain Singh. 202 I.C. 634=9 
B.R. 32=15 R.P. 134=1942 P.W.N. 173=23 Pat* 
L.T. 359=A.I.R. 1942 Pat. 419. 

AppUcahality — jPronote. 

The Bihar Money-Lenders’ Act does not apply to . 
suits based on promissory notes. {Fazl AU, C.J.and 
Sinka, /.) NaRSING PRASAD SINGH RaMCHARI- 
TAR Singh. 24 Pat. 195 « A.LK. 1945 Pat 297. 

- 8. 2 (f) — — Amount taken by co-sharer 

in excess of his skate of collections. 

Where by an arrangement between two co-shar- 
ers a common partwari should divide the collec- 
tions from the tenants half and half and send to 
each his share, but the patwari instead makes over 
the entire amount to one of them, the latter is lia- 
ble to pay the share of the other not as a loan but 
on account of the fact that he has received the 
money from the patwari on trust for or for the 
use of the other. The provisions of the Bihar 
Money-Lenders Act have, therefore, no applica- 
tion to such a case. {Harries, C.Iff and Manohar 
Lally J.) Adit Narayan Singh v. Binapand 


V. . 

Audit Att after an appeal under S. 11 of the Act i 193 I.C. 110=7 B.R. 578=13 R.P. 543=22 PXT 
is ejected, a certificate under the Public Dem- j 501=A.I.R. 1941 Pat. 449. 

and Recovery Act is requisitioned and the debt- j S. %— Grant of relief to enforce earlier bondt 

pr files objections under S.9 of the latter Act ‘ '—Sectim if applicable to claims ontkmt 
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BIHAK MOTSeY-LENBEB’S act, (III OF 1938). 

Where the plaintiflE is granted a relief to enforce 
the earlier bonds also and in fact the Court 
passes a decree to enforce ttie earlier bonds as a 
part of the relief given to the plaintiff to enforce 
the mortgage bond in suit, S7 ot the Bihar Money- 
Lenders Act is equally applicable to the claims on 
the earlier bonds. {Harrtest CJ., and Manohar 
Lallf /.) Tika Sao v, iiARi Lal. 1 95 I C. 428=: 
7B.R. 924=14 R.P. i22=A.I.R. 1941 Pat. 
276. 

S. 7 — Construction — Amount of Loan — Meaning 

of — Bond for past habihty — Amount of loan — Whut is. 

From the concluding portion of S. 7 of the 
Bihar Money-Lenders Act, it is clear that two 
classes of cases are contemplated: (1) loan ad- 
vanced and (,2) loan based on a document. The 
section in not meant to limit the amount of in- 
terest in all cases to thd ‘‘amount of loan adva- 
nced.’* The words “the loan” in the passage “if 
the loan is based on a document,” mean the loan 
in respect of which the suit is brought, and must, 
when taken with the definition in S. 2 (5) be held 
to include a bond executed for past liability, 
which liability may be in respect of principal as 
well as interest. In the case of such a bond 
the amount for which it is executed, is “the 
amount of loan” within the meaning of S. 7. 
Although the expression **the amount of loan 
mentioned in or evidenced by such document.” 
may suggest that to determine the amount of 
loan one must go behind the document, it could 
never have been the intention of the legislature, 
while enac ting S 7 to override the provisions of 
the Contract Act or the Evidence Act. {Chatter jt 
and Meredithf JJ.) Madho Prasad Singh 
Makutdhari Singh. 193 I.C. 661=13 R.P. 637 
«7 B.R. 641=22 Pat.L.T. 317=A.I.R. 1941 Pat. 
378. 

- S. 1 1 — Appeal — Order determining instal- 
ment — Not appealable as an order under C. P. 
Code. S. 47. Dhanukdhari Singh v. Ram- 
ratan Singh, [see Q.D. 1936—40 Vol I Col. 
544.] 193 I.C. 670=7 B.R, 646=13 R.P. 642= 
A.I.R. 1941. Pat. 1. 

S. W’— Applicability — Claim case under Encum- 
bered Estates Act. 

S. 11 of the Bihar Money-Lenders’ Act refers only to 
suits and does not apply to claim cases under the 
Encumbered Estates Act, as these latter are not suits. 
\Lee,) Tikait Jag DISH Narain Singh Sewaki 
Ram. 11 B.B. 405. 

— — S. 11 — Discretion of Court under — Circum- 
stances to be considered in fixing and ordering 
instalments. Dhanukdhari Singh v. Kamratan 
Singh, [see Q.D. 1936— ’40 Vol. T, Col. 545,] 193 
I.C. 670=7 B.R. 646=13 R.P. 642=A.I.R. 1941 
Pat 1. 

— * S. 11 — Notification exempting banks registered 

under Company's — Act of 1913 Banks registered undef 
Act of 1882 — If included in notification. 

Where a Government notification exempting 
certain institutions from the operation of S. 11 of 
the Bihar Money-Lenders Act refers in specific 
terms to joint Stock Banks registered under the 
Indian Companies Act of 1913, that cannot be 
taken to include Banks registered under seme 
other Act, Vis,, the old Act VI of 1882. (Fael 
Ali$ and Meredith, JJ ) Chota Nagpur Banking 
Association, Ltd. Radh A Gobinda Singh. 194 
I.C. 649=14 R.P. 12=7 B.R. 813=:A.I.R. 1941 

Pat.56L 


BIHAR MONEY LENDER’S ACT (III OF 1938) 


S. 12 -Discretion— Order refusing to fix 

smaller number of instalments— Inter ference in 
revision. 

The Court under S. 12 of the Bihar Money- 
Lenders Act of 1938 has a discretion in fixing the 
number and amount of the instalments, having 
regard to the interests of the judgment-debtor 
and the decree-holders and other matters such 
as tiie amount of the decree and the number of 
years it would take for the decree to be satisfied. 
Where the lower Court after taking these matters 
into consideration refuses to fix a smaller num- 
ber of instalments, it cannot be said that the 
Court has failed to exercise the discretion which 
the Act confers on it, and the order cannot there- 
fore be interfered with in revision. Rowland^ /.) 
SuKH Dayal z;. Pa WAN jAi Kumar Jain. 1941 
P.W.N. 507=198 I.C. 656=14 R.P. 481=8 B.R. 
439=A.I.R. 1942 Pat. 35. 


S. 12— Exercise of powers— Discretion of 

Court. Jaigobind Singh v, Lachmi Narain Ram 
[see Q.D. 1936-’40 Vol. L Col. 546.] 21 Pat.L.T. 


1109. . ^ , 

S. 13— Applicability— Decree in favour ol 

bank — If exempted from Act. See Government 
nv T xrm a A rr ( <; inn 22 Pat L.T. 522. 


I Ss. 13 and H— Order for sale without fresh 

1 proclamation — Jurisdiction of Court — Waiver of 
I fresh proclamation before application under S. 13 
! Effect of, . . t 

S. 14 of the Bihar Money-Lenders Act makes it 
clear that after the property has been valued or 
such portion of it as is sufficieut to .satisfy the 
decree, a sale proclamation of the actual pro- 
perty to be sold must be drawn up, and in it must 
be stated the value of the property as determined 
by the Court under S. 13. The waiver of a fresh 
sale proclamation in the earlier stages of the case 
before an application under S. 13 was made, can- 
not possibly be construed as a waiver of an en- 
tirely new sale proclamation which S. 14 requires. 
The Court has no right or jurisdiction what 
so ever to direct an immediate sale without first 
directing the issue of a fresh sale proclamation 
containing the matters set out in S. 14 of the Act. 
{Harries, CJ , and Manohar Lall, J ) Gunjari 
M AHATANl V. Nil KaMAL PaNDE. 193 I.C. 176=;: 
7 B.R- 590=13 R.P. 556=A.I.R. 1941 Pat 418. 

S. 13 — Valuation of property without notice 

to judgment-debtor — Right of latter to ask for 
fresh valuation. 

Under S. 13 of the Bihar Money-Lenders Act 
a notice expressly stating that the Court would 
value the property must be given to both the par- 
ties. If a valuation takes place without a ^ notice 
served on the judgment-debtor, the latter is enti- 
tled to ask the Court to value the property 
afresh. (Harries CJ^, and Dhavle, J.) MeHI 
Sahu V, Hari Lal Sahu. 199 I.C. 256=8 B.R* 
533=23 Pat.L.T. 336=14 R.P, 566=1942 P* 
W.N.201=A.I.R. 1492 Pat. 282. 

-S. IS— Construction and scope— Holding in 

possession of usufructuary mortgagee— If wholly 
liable to be sold in execution of decree. 

Under S. 15 of Bihar Money-Lenders Act, 
exemption from execution sales^ is not confined 
to land in the possession of the judgment-debtor. 
The section cannot be taken to be excluding land 
which has been parted with by the judgment- 
debtor to a sudhharnadar (usufructuan^ 
gagee). S. 15 doies not spgak gf tng 
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possession of tlie j adi^oicnt-debtor. it exempts 
froin sale one acre of the land comprised in the 
hoUiiig, It cannot be held that because a holding 
is in Che possession not of the j iidgineiit-debcor 
but oi his sudbkdt'iKi-iar th^ wnole ot it can be 
brought to sale la executing of a decree. {Dhavle, 
J.) SaRWAN CHAllUHaRY V, Chantarpa Thakur. 
22 P.L.T. 934=7 B.R. 752 (2)=194 I.C. 369= i 
13 R.P. 710=1941 P.W.N. 552=A.I.R. 1941 I 
Pat. 484. I 

S. 15— Scope — Power of Court — Applica- 
tion for instalments in payment of decree amount 
—Maintainability. Jugeshwari Prasad v. 
Kamala Prasad [.rce Q.D. i936-d0 Yol. I. Col. 
547.j 193 X C. 224=7 B.R. 595=13 R.P. 605. 

BIHAR MONEY-LEMDERS (REGULA- 
TIONOF TRANSACTIONS) ACT. (VII 
OF 1939). — Applicability — Suit on hand- 

note. 

The Bihar Money-Lenders Act of 1939 does 
not apply to a suit based upon a hand-note. 
(Harries, C J. and Manohar Lall, J.) Babu Lal 
Singh v. Ramn arain Ram. 197 I .C. 659=8 B.R. 
267=1942 P.W.N.31=14 R,P. 333=22 Pat.LT. 
1006=A.I.R. 1942 Pat. 138. 

S. 2 — “Debtor” — Includes judgment-debtor 

Lal Pari v. Jankx Rai. [.rei? Q.D. 1936— NO Vol. 

I, Col. 3246] 20 Pat 108=191 I.C. 580=13 R.P. 
328=7 B.R. 232. 

S, 2 (f) — Applicability — Loan — Security bond in 

respect pf future and contingent liability — If mortgage 
to secure loan, 

A mortgage created by a security bond when 
there has been no advance of any kind to the 
executant is not a mortgage to secure a loan as 
defined by the Bihar Money-Lenders Act. A 
bond bearing interest in respect of a future and 
contingent liability does not fall under S. 2 (/) of 
the Act. (Harries C./., and Manohar Lall, /.) 
Bhulan Prasad Singh v, Rup N arain Singh. 
195 I.C. 664=7 B.R. 955=14 R.P, 142=22 Pat. 
L.T, 12=A.I.R 1941 Pat. 233. 

-S. 3 — Government notification dated 19th July, 

1939 — ^YeaA — Meaning of. 

The word ‘year' in the notification dated 19th 
July, 1939, issued by the Provincial Government 
under S. 3 of the Bihar Money-Lenders Act, 
should be taken in its ordinary connotation to be 
the period from 1st January to the following 31st 
December. (Agarwala, J.) A jit Kumar Maitra 
V, JOY Narayan Agarwalla. 199 I.C. 86=23 
P.L.T. 760=8 B.R. 493=14 R.P. 531=5 F.L.J. 
(H.C.) 186=:A.I.R. 1942 Pat. 443. 

“'S. 4 ' — Appl i cahiliiy — Consider ati ons . 

In order to apply S. 4 of the Bihar Money- 
Lenders Act, 1939, what is to be seen is whether 
the plaintiff is registered and if he is not re- 
gistered whether he is entitled to the benefit of 
the notification issued by Provincial Government 
by reason of his total advances in the course of 
a year being not exceeding Rs. 500, It is im- 
rnaterial that sometime during the year his 
advances were less than that amount. (Agar- 
wala, J,) Ajrr Kumar Maitra v. Joy Narayan 
Agarwalu 199 1C, 86=23 P L.T, 760=8 B.R. 

— S, ApfUcahiUiy—^LLotifieaUon — Scope and 

obieei of^^^YeaA* -^Meaning, 


BIHAE MONBY-LENDBES ETC., ACT, (I 939 ), 

By a iiaiiiication issued on I9ih July 1939 the 
Luca! Govenuiient exempted from the operation 
of S. 4 of me Act persons who m the course of a 
year have not advanced more than Rs. SuO. The 
reason for the exemption as stated in the notii 
cation itself, was to avoid the necessity for the 
registration ot persons who merely made casual 
advances to friends and so on, provided that the 
transactions of this nature did not exceed Rs. 500 
in any one year. That was the test prescribed by 
the Local Government for the purpose of decid- 
ing whether a person should be exempted from 
registration. Ordinarily year means a period 
from 1st January to the following 31st December 
and there is no reason why in deciding whe- 
tlier a person .is of that class to which the notih* 
cation was intended to apply, this definition of year 
which IS given in the General clauses Act, should 
not be enforced. In tliis view of the matter, a 
person who has advanced more than Rs. 500 
during the period between January to December, 
1939, is not exempt from registration although 
the amount advanced by him after the date when 
the Act came into force, that is to say, after 3rd 
May 1939, is less than Rs. 500. (AgarwalaJ.) 
Rai Si'iyam Bahadur v. Rameshwar Prasad. 
203 I.C. 95=9 B.R,59=15 R.P. 156=A.I.R. 1942 
Pat. 441. 

S. 4— //ultra vires. 

The Bihar Money-lenders Act of 1939 deals 
with money-lending generally and it is only in 
particular cases that it touches the question of 
money-lending transactions evidenced by the 
Negotiable Instruments Act; S. 4 of the Act is 
therefore, not ultra vires of the Provincial Legis- 
lature on the pith and substance rule. (Agarwala, 
J.) Ajit Kumar Maitra v. Joynarayon Agar- 
walla. 199 I.C. 86=23 P.L T. 760=8 B.R. 493 
=14 R.P. 531=5 F.L.J. (H.C.) 186=A.I,R. 1942 
Pat. 443. 

— 'Ss. 6 and 8 — Compound interest on loan advanc* 
ed before Act — Power of Court to relieve — Discretion- 
Exercise of. 

The Bihar Money-Lenders Act prohibits com- 
pound interest only on loans advanced after the 
commencement of the Act. There is no such 
prohibition with regard to loans advanced before 
the commencement of the Act. But S. 8 of the 
Act gives a discretion to the Court in the case of 
a loan advanced before the Act, to re-open the 
transaction and take an account and relieve the 
debtor of all liability in respect of interest in 
excess of the rates specified in the section. The 
section, however, does not lay down any condi- 
tions under which the Court may exercise its 
powers ; it gives a wide discretion. But this dis- 
cretion cannot be exercised arbitrarily. (ChaiUrji 
and Meredith, //.) Madho Prasad Singh v, 
Makutdhari Singh. 7 B.R. 641=13 R.P.eS?* 
193 I.C. 661=22 Pat. L.T.317=A.I.R. 1941 Pat 
378. 

^,1 Amount of loan mentioned in or evi- 
denced by such documenf^^Meaning, 

The words “the amount of loan mentioned in or 
evidenced by such document” in S. 7. of Bihar 
Act (VII of 1939) must be read as referring 
to the loan upon which the suit is brought, 
the last document. (Chatter ji, Meredith and 
Sinha, JL) Deonandan Prasad Singh v, Ran 
Prasad Singh. 23 Pat 618=(1944) P.W.N. 223 
=A.LR. 1944 Pat 303 (F,B.), 
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S, 7 — Applicability and scope — If governs entife that the whole amount stated in the bond was 

^ really advanced. The other members of the 

S. 7 of Bihar Money-lenders (Regulation of family who impeach the validity and binding 
Transactions) Act governs all the the provisions character of the transaction as against the family 
of the Act, and in no case can a court pass a are no doubt entitled to rely on the rules of 
decree for and amount of interest greater than Hindu Law and to limit their liability to the bind- 
the amount of principal less any sum which has ing portion of ihe debt; but on that portion 
been paid or recovered on account of interest for interest will be cah'ulated in accordance with the 


the period preceding the im-tittition of the suit. 
(Harries, CJ , and Manohar La///.) Hanuman 
Stngh V. Gaya Singh. 20 Pat. 177=7 B.R. 602= 
13 R P 582=193 I C. 381=21 Pat. LT. 826 
=A.I.R. 1941 Pat. 145. 

S. 7— Applicability in appeal arising 

front decree made before section. 

The appellate Court can apply S. / of the Lihar 


terms of the contract, except when the Court 
finds reason to reduce the contract rate. If and 
so far as the other member'^ claim the bentfit of 
S 7 of the Money lenders Act of 1939, the limi- 
tation on the amr iint of ir>terest ran only he im- 
po'.ied in terms of the section arid not bj reading 
into it any rule derived from tbt personal lav. of 
the parties. Tn determinhig tlie liability of the 


Money-Lenders Act (VII of l939) at the appellate other members for interest under S. 7 of the Act, 
sta^e in a case where that section was not in therefore, the maximum payable up totbedate 
for1:e at the time of the decree under appeal. 20 of the instiTiiticm of the suit cannot be held to be 
P 429, followed. {Meredith and Chatter ji, J J ) the amount held to be the debt binding on the 
JB'ishunlal Singh v. Jagarnath SrNGH. 22 Pat. joint family ont of the amount borrowed under 


148=207 I .C. 159=16 R.P. 4=9 B.R. 375=A.I . 
R. 1943 Pat. 185. 

S. 7— Applicability — Transferee from 

debtor. . _ , , . . .r 


:A.I. the bond, but it must be held to be the amount 
Found to have been actually advanced. here 
from the defendants, the mortgagor, his sons and 
grandsons are sued as representing one family, 


S 7 'of the Bihar AIoney-Lenders Act (VII of and there is one debt for which the claim is 
1939) makes no distinction between the debtor and brought there is no question of distinct and 
any transferee from him. In fact it makes no separate interests of the various (’efendants. 
reference to the debtor. The only conditions laid Where the amount has been advanced io the 
down for the application of the section are that father alone hut is effective for creating a charge 
the suit must be brought by a money-lender in against the whole family in respect of a part of 
respect of a loan advanced. {Meredith and the amount only, the w'ords ‘hhe amount of the 
Chatterfi, //.) Bishunlal Singh v. Jagarnath loan advanced," or */the amount of the loan men- 


Stngh. 22 P&t 148=207 I.C. 159=16 R.P. 4: 
B.R. 375=A.I R. 1943 Pat. 185. 


tioned in such document,'^ must obviously mean 
the whole amount which passed, as that w^as the 


-Ss 7 and 8 - 


Bond in respect of old debt ’“a”- The fact that a part of it is not effective 


with interest — Interest awardable — Power of 
Court to re-open accounts. 

S. 7 of the Bihar Money-Lenders Act of 1939 


to create a charge on the family property is a 
different matter. {Gwyer^ CJ. Sulaiman and 
Varadachariar, JI.) Lach mesh war Prasad 


b. / ot ine ^mar Shukul z; Keshwar Lal Cb auphuri. 1940 F, 

IS to /a elLi'^Monev^ C.R. 84=1 L R (1941) Kar. (F C.-l 1=191 I.C. 

* loan m S. 2 (/) of_ the Bihaj Money Lenders n T. T? 1041 AW R fP r ^ 30= 


Act, 1938. Loan includes a transaction on a bond 
bearing interest executed in respect of past 
liability. The effect of S. 7 is that^ the money- 
lender cannot get a decree for more interest than 
the amount of loan mentioned in the bond. But 
under S- 8 (b), the Court has power subject to 
proviso (1) to re-open the account notwithstand- 
ing the bond which is an agreement purporting to 


669=1941 0LR.S2=1941 A.W.R. (F.C ) 39= 
1941 M.W N. 136=1941 O.A. 224=22 Pat L.T. 
119=45 C.W N. (F.R.) 66=1941 O.W N. 372= 
1941 P.W.N. 133=7 B.R. 862=3 F.L.J. 73=73 
C L.J 51=53 L.W 373=13 R F.C. 4=l94l A.L. 
W. 255=20 Pat. 429=A.I.R. 1941 F.C. 5= 
(1941) 1 MX.J. (Supp ) 49. 

S. 7 — '*Loan advance'^ — Meaning of —Suit in 


close previous dealings and to create a new resPec{ of-Part of loan advanced barred by 
obligation. {Rowland, /.) Jadunandan Prasad limttaUon—hffect of. j • 

Pandey ». Maheshwah Narain Singh. 196 I.C. Where a part of the loan advanced istime- 
473 = 14R.P. 198— 8 B.R. 27=A,I.R. 1942 Pat. barred, that part should be deemed not to have 

been advanced for purposes of S. 7 of the Bihar 
S. 7— .Construction— ** Amount of the Money-Lenders Act, and the loan advanced can 


loan advanced’^— Amount of the loan mentioned be taken to he only the part which is realisable. 
in such document*' — Loan io manager of Hindu (Verma and Manohar Lall, JJ.) ^ 

jointfamily under mortgage— Part found io be ^4 R*'P 6°02-23^P^ 

not for family necessity — Amount of loan— If ^ ®®2-23 Pat. 

whole amount or only that found binding on L. 1.431 — A.i.K. 1942 Jr'at. /a, 

family. S. 7 — 'Hoan based on a document** — Mean- 

In a suit on a mortgage bond executed by the ing — H and-noie forRs. 1,000 originally lent-~Sub- 
father and manager of a Hindu joint family, a sequent renewals — Last note for Rs. 2,909-8-0 — 
finding that out of the sum due under the bond Loan for purposes of S. 7. 

only a portion of it is binding on the joint family , M here a hand-note was executed on 1 — ^^1 — 1935 
does not imply that as between the lender and the for Rs. 2909-8-0, in renewal of an earlier note 
borrower there was not a valid contract of loan which itself was in renewal of a still earlier one, 
under which the whole amount could be re- the original loan dating back to 12- — 1 1924, 
covered from the borrower by having recourse to under w'hich the amount advanced was only 
his separate properties and from his share of the Rs. 1,000, the amount of the loan for purposes^of 
joint family property, it being found as a fact 3* 7 of the Bihar Money-lenders Act, assuming 
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that the Act applies to a suit on a hand-note, ^ 
Rs.2,%9-8-0 for which the hand-note on which 
the suit is based was executed. The liabilit} 
under the original hand-note having been altered 
from time to time by the execution of fresh 
hand-notes after the amounts had been adjusted 
between the debtor and the creditor, the amount 
originally advanced cannot be considered to be 
the loan based on the document within the mean- 
ing of S. 7 of the Act. (Harries^ CJ and 
Manohar Lall. I.) Babulal Sl^T,H v Kam- 
NARAtN Ram. 197 I.C. 659=8 B.R 267=1942 
P.W.N. 31=14 R P. 333=22 Pat.L.T. 1006=A. 
I.R. 1942 Pat. 138. 

S. 7 — “Loan’' — Settlement of accounts by 

borrowing afresh— Nature of. Jai Gobinp Singh 
V. L.\chmi Naratn Ram. Q D. 1936— -MO 
Vol. I Col. 551. J 21 Pat L.T. 1109. 

-.g 7 — t\fortgage suit — pendente life interest 

— Power of Court to refuse— -C, P, Code, O 34. AV. 2 4, 

and 11. 

S. 7 of the Bihar Money-Lenders Act does not 
deal with the interest payable after the date of 
the mortgage suit. Pendente life interest is 
governed by 0. 34, R. 4, C. P. Code. Under that 
rule read with 0. 34, R. 2, the Court in passing a 
preliminary decree is hound to grant interest up 
to the date of such decree 0. 34, R. 11 docs not 
affect the Court’s power to allow pendente lite 
interest under O. 34, R. 2. Under that rule the 
Court has a discretion in the matter of awarding 
Pendente lite interest but has no power ^to 
refuse such interest altogether. (Harries, CJ. 
and Chatterji. J) Sukhraj Rai v. Ratinath 
Panjiara. 196 I.C. 677=8 B.R. 83=21 Pat. 167 
szA, I.R. 1942 Pat. 102. 

—S, 1-^Srope — Mandatory nature of. 

S. 7 of the Bihar Money Landers Act is manda- 
tory. It debars the Court absolutely from mak- 
ing a decree for an amount of interest for the 
period preceding the the institution of the suit 
which to gether with the interest already paid 
would amount to more than the loan advanced 
or if the loan is based on a document, the amount 
of the loan mentioned in or evidenced by such 
document. {Chatterji, Meredith and Sinha, JJ.) 
Deonandan Prasad Singh Ram Prasad Singh. 
23 Pat 618=(1944) P.W.N. 223=AJ.R. 1944 
Pat. 303 (F.B.). 

— — Ss- 7 and 8 — Scope — If override Ss. 32 and 77 
Negotiable Instruments Act — Rights of holders in due 
course — if affected. 

The Bihar Money Lenders Act as a whole was 
within the competence of the Provincial Legisla- 
ture and is not therefore invalid. Although 
nothing in the Act can override the provisions 
of the Negotiable Instruments Act so far as the 
latter relates to rights and liabilities independent 
of contract, provisions in the Money Lenders Act 
affecting contractual rights will override such 
provisions of the negotiable instrument act as 
also deal with contractual rights. That Part of 
the Negotiable Instruments Act which can be 
affected is the part dealing with rights and liabi- 
lities as between parties in immediate relation- 
ship. Therefore where the suit is between the 
parties in immediate contractual relationship,- 
the provisions of Ss. 7 and 8 of the Bihar Act 
VII of 1939 will override those of Ss. 32 and 79 
of the Negotiable Instruments Act Holders in 
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due course are protected. (Chatterji, Mtreditl 
and Smha, JJ.) Deonandan Prasad Singh w 
Ram Prasad Singh. 23 Pat 618=1944 P.W N 
223=A.I.R.1944 Pat. 303 (F.B.). 

S. 8 — A pplicabdity — “Loaw” — Procedure, 

S. 8 of the Bihar Money Lenders Act applies 
only in the case of suits brought by a money 
lender in respect of a loan advanced by him before 
the commencement of this Act The word “loan” 
must be taken to be the original loan and not the 
final transaction ; and the proper course in apply, 
inf? the section is to take the amount of the origh 
nal loan advanced, calculate interest on that sum 
up to the- date of suit and give a decree for the 
amount left unpaid as so ascertained, if anything 
is still found duo. If on making this calculation, 
it is found that the intere'^t already paid exceeds 
the interest so calculated, the cr#'ditor connot be 
called to repay the amount so paid in excess, nor 
can the amount of the principal of the loan be 
reduced; in other words the decree must in 
any event include the principal sum unless itis 
found tl. at anything has already been repaidto- 
wards the principal. Having* apfdit d S. 8 in this 
way, if the Court considers that it should be ap- 
plied, the Court has then to consider whether any 
further reduction is necessary under S 7 of the 
Act. (Chniierjif Meredith and Sinha, JJ.) Deo- 
HANDAN Rrasad Singh V . Ram Prasad Singh. 23 
Pat. 618=(1944) P.W.N. 223=A.I,R. 1944 Pat 
303 . FB.). 

S. 8 — Premissive not mandatory — Discre^ 

iion and duty of Court. 

S. 8 of Bihar Act (VTT of 1939) is permissive 
and not mandatory. Before applying it the Court 
should first consider whether the circumstances 
of the case are such as to justify its application 
and should give reasons for applying the section. 
It should not be applied arbitrarily and need not 
be applied at all. (Chatterji, Meredith and Sinho, 
//.)Deonanpan Prasad Singh v. Ram Prasad 
Stngh. 23 Pat. 618=(1944) P.W.N. 223=A.I.R. 
1944 Fat. 303 (F.B.). ^ 

S. 8 — Re-opening of loan transactions— 

Principles, 

Where in the case of a loan transaction the 
greater portion of the indebtedness is interest 
which has been bearing interest on itself the 
Courts will re-open the transaction and reduce 
the rate of interest. But where the transaction 
is not one in place of earlier indebtedness consist- 
ing largely of interest, the Court will not gene- 
rally re-open the transaction. (Harries^ CJ. and 
Fasti AH, J.) Pray AG Lai. v. Patakdeo Naratn 
Singh. 202 T .C. 634=1942 P.W.N 173=9 B. 
R. 32=15 R.P. 134=23 PatX.T. 359=A.I.R. 
1942 Pat. 419. 

S. 8 — Scope and effect of — Suits on promis- 
sory notes — Interest — If can be scaled down— 
Powers of Provincial Legislature. See Govern- 
ment OF India Act (1935), S. 100. 19 Pat. 974. 

S. 8. Proviso — Scope and effect of — Pay^ 

ments made and appropriated towards interest 
before Act — If can he re-opened — Excess interest 
— If can he used in reduction of principal. 

The proviso to S. 8 of the Bihar Money-Lend- 
ers (Regulation of Transactions) Act lays down 
that if any amount has been paid in excess of the 
specified rate, the creditor cannot be required to 
r^dyc^ the amount of the principal of the loantp 
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the extent of that excess in spite of clauses (a) 
and (b) of S. 8. In the case of payments made 
before the Act where the creditor was entitled 
to charge interest at the rate specified in the 
bond, if on calculation the interest due to him be 
found to be in excess of what was paid to him 
actually, the creditor could appropriate those 
payments towards interest under the law. After 
the appropriation had been made the amounts so 
appropriated cannot be used to reduce the princi- 
pal under S. 9, according to the proviso to S. 8 
of the Act. {Harries, CJ. and Fasl Ali, J.) 
Tagatmaya KumaRI V Ram Bahadur Prasad 
22 PatX.T 293=7 BR. 561 = 193 IC 561=13 
R p 607=1941 P.W.N. 307=AJ.R. 1941 Pat. 
459. 

S. 9— Scope and operation of — If subject to 

S. 7. Where the court has exercised the discretion 
under S. 8 and reduced the inteiest to 9 per cent 
or 12 per cent, as the case may be and if the limit 
provided by S. 7 has not been reached and there 
is still an excess out of the amount left by the 
debtor with his vendee for payment to the credi- 
tor, then the creditor would be entitled to recover 
that excess in addition to the amount which he 
may otherwise be entitled to recover, but always 
within the limit fixed by S. 7. S- 9 does not 
come into operation when the court does not 
choose to re-open the transaction {Harries, CJ. 
and Manohar Loll, J.) Hanuman Singh v. 
Gaya Singh. 20 Pat 177=7 B.R. 602=13 R.P. 
582=21 Pat.L.T. 826=193 I.C. 381=Aj.R. 
1941 Pat 145. 

S. 10— Question of insiahnents—If can be 

determined in suit. 

It is not necessary to postpone consideration of 
the question of instalments until the stage of the 
execution proceedings. The question may be 
determined in the suit under S. 10 of the Money- 
Lenders Act. {Meredith and Chatterji. JJ.) 
Bishunlal Singh v. Jagarnath Singh. 22 Pat, 
148=207 I -C. 159=16 R.P. 4=9 B.R, 375=A.I . 
R. 1943 Pat. 185. 

— S ll — Appeal — Order fixing instalments — 

Appealability, 

An order fixing instalments under S. 11 of the 
Bihar Money-Lenders Act is not subject to 
appeal. {Fasl All and Meredith, JJ.) Chota 
Nagpur Banking Association, Ltd. v. Radha 
Gobinda Singh. 194 I.C. 649=14 R.P. 12=7 
B.R. 813=A.I.R. 1941 Pat. 561. 

S. IZ—AppUeahility—Decree in suit on 

promissory note — Execution— Valuation of pro- 
perty— Power of Court to fix. 

There is no foundation for the view that the 
valuation of property provided for by Sec. 13 of 
the Bihar Money-Lenders Act cannot be fixed 
in execution cases relating to decrees upon pro- 
missory notes. S. 13 has nothing to do with 
promissory notes. It relates to procedure in 
execution only. {Chatterji, Meredith and Sinha 
JJ.) Deonandan Prasad Singh v. Ram Prasad 
Singh. 23 Pat. 618=(1944) P.W.N. 223=A.I. 
R. 1944 Pat. 303 (F.B.). 

,S. ll— Applicability— Decree in suit on 

promissory note— Instalments — Power of Court 
to allow. , , , . 

The Bihar Money Lenders Act as a whole, is 
a valid legislation and the fact that a suit is upon 
a promissory note is no reason for not applying 
the provisions of the Act which do not conflict 
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with those of the Negotiable Instruments Act. 
Allowing instalments under S. 11 of the Bihar 
Act would not prevent the holder of a promis- 
sory note from recovering the full sum due under 
its terms, in execution of his decree, if the decree 
so provides, S. 11 deals merely with procedure 
in execution. It doe.s not enable the Court to go 
behind the promis'^ory note or to scale down the 
decree passed in a suit on a promissory note. S. 
11 can therefore be applied even in cases of 
decrees in suits on promissory notes. {Chatterji, 
Meredith and Sinha, JJ.) Deonandan Prasad 
Singh v. Ram Prasad Singh. 23 Pat. 618= 
(1944) P.W.N. 223=ALR. 1944 Pat. 303 
(F.B.). 

S 11 — A pplicahiUiv—Decree on basis of 

promissory note passed before Act— Application 
under S. 11 for instalment- Dismi'^sol ongtound 
that Act does not apply to suit on promissory note 
— Propriety. 

Where a decree had been passed on the basis 
of a promissory note before the enactment of the 
Bihar Money-Lenders Act. an application by the 
judgment-debtor under S. D of the Act tor in- 
«:taiments cannot be dismissed on the ground that 
the Act does not apply to a suit on a promissory 
note. The liability on the promissory note had 
become merged in the decree debt on the passing 
of the decree before the act and the Court should 
therefore consider whether the case is one in 
which it should exercise its powers under S. 11 
of the Act. {Agarwaln, J,) Gopai Prasad v, 
Ramprasad Gupta. 22 Pat L.T. 752=7 B.R. 
655 = 194 I.C. 304=1941 P.W.N. 372=13 R.P. 
652=A.I.R. 1941 Pat. 377. 

S. 11 — Applicability — Purchaser of mort- 
gaged property — Has right to apply. Lal Pari v, 
TANKl Rat. [see Q D l936-d0 Vol I. Col 3246 ] 
20 Pat. 108=191 I.C. 580=13 R.P. 328=7 B.R. 
232. 

S. 11 — Discretion — Judgment-debtor 

voluntarily fixing date and amount of payment — 
Interference by Court. 

When the jadgment-debtor has himself by 
voluntary agreement fixed the date and the 
amount which he can pay, the Court does not 
exercise a wise discretion in interfering with the 
arrangements made by the parties. Where the 
judgment- debtor paid a part of the decretal 
amount and agreed to pay the balance by a certain 
date, but having failed to pay the balance on the 
date agreed upon, applied for instalments under 
S. 11 of the Money Lenders Act, 

Held, that the Court was wrong in the circum- 
stances of the case in exercising its discretion 
to order the balance of the decretal amount to 
be paid in instalments. {Agarwala, J.) Binjraj 
Marwari V. Mathuri Rai. A.I.R. 1941 Pat. 
512 . 

— S. 11 — ^‘Judgment-debtor*' — Question as to 

— When to he raised— Donee of attached property 
made party judgment debtor in execution— Order 
for instalment at donee's^ instance — Revision — 
Plea that order is without jurisdiction as donee 
had no locus standi to applySustainahility. 

Where a judgment-debtor whose property has 
been attached transfers the property by way of 
gift to another, and the donee is. made, a party 
judgment-debtor in cscecution proceedings, and 
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at the instance of the donee an order for pay- 
ment by instalments is made under S. 11 of the 
Bihar Money-Lenders Act of 1938, the decree- 
holder cannot in revision raise the objection that 
the order fixing instalments is without jurisdic- 
tion on the ground that the donee had no locus 
standi to apply under S. 11, not being a judgment 
debtor. The decree-holder having failed to raise 
the plea that the donee was not a judgment- 
debtor in the Court of first instance, cannot be 
permitted to raise the plea in revision in the face 
of the order making the donee a judgment- 
debtor. That order too could not be attacked 
in revision as the proper time to raise such a 
question was the time when that order was pass- 
ed. It would be too late to re-open that question 
in revision. (Rowland, /.) Sukh Dayal v. 
Pawan Jai Kumar Jain. 1941 P.W.N. 507=8 
B.R. 439=198 I.C. 656=14 R.P. 481=A.LR. 
1942 Pat. 35. 

. — S. 12— Discretion — Duty of Court to take 

into consideration matters specified and to give 
reasons Failure to give reasons — If justihes 
interference in revision by High Court. See C. P 
Code, S, 115. 23 Pat.L.T. 194. 

■ "S, IZ--- Applicability and scope— Decree on 

promissory note — Valuation— If mandatory— 
Duty of Court to fix value of proberty before 
sale — Application by judgment-debtor to fix 
valuation on date of sale— Dismissal— If justified 
--^Revision— Interference by High Court. 

There is no foundation for the view that 
valuation of the property as required by S. 13 of 
the Bihar Money-Lenders Act cannot be fixed in 
execution cases arising from decrees on promis- 
sory notes. The section does not deal at all 
with promissory notes. Therefore even in the 
case of execution of a decree on a promissorv 
note the execution Court is bound to make valua- 
tion of the property under S. 13, which is man- 
datory. If it does not determine the valuation, 
it fails to exercise a jurisdiction under S. 13, and 
its order is liable to be set aside in revision by 
the High Court. The Court is not justified to 


refuse an application by the judgment-debtor for 
icm the ground that the application was 


valuation on ... 

delayed and made only of the date of sale. S. 13 
imposes a duty on the Court and the duty must 
be carried out before the sale is held. There can 
be no question of the judgment-debtor waiving 
his rights by refraining from making an applica- 
tion. (Meredith, J.) Lal Bahadur Singh v 
Bishwanath Prasad Singh. 198 I.C. 204=8 
B,R 335=1942 P.WN. 28=14 R.P. 412=23 
P.L.T. 14=A,I.R 1942 Pat 237. 

— Ss. 13and 14— Applicability and scope — 
Purchaser of mortgaged property impleaded in 
suit on mortgage Decree — Right to apply under 

Q 1936-MO 
RP. 

— 7-;— Ss. 13 and l^--Construction-^Order deter- 
mining value of Property to be sold in execution— 
No second appeal— C. P. Code, S. 47. 

K against an order passed 

by the executing Court under S. 13 fl) of the 
BAar Money-lenders Act (VII of 1939) deter- 

Secutilw^^^S Property to be sold in 

execution of a decree. It is clear that the legis- i 
lature has provided for only one appeal from 
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such orders and such orders are not intended to 
have the force of ‘’decree-’’ Ss. 13 and 14 of the 
Act cannot be construed so as to make the valua- 
tion determined by the executing Court amount 
to an order conclusively determining any of the 
rights of the parties so a«: to attract the provi- 
sions of S. 47, C. P. Code, read with S. 2 (2) 
C. P. Code. The question of valuation is es- 
sentially one of fact and not of law, (Varma 
and Sinhn, JJ.) Krdar Nath v. Banwari Rai* 
23 Pat. 427=219 I.C. 96=11B.R. 344=(1944) 
P.W.N 177=A.I.R. 1944 Pat. 292. 

Ss 13 and l4-~Scope and effect— Decree 

in respect of loan — Execution — Procedure — C. P, 
Code, O. 21, R. 66 — Application of — If without 
furisdiction— Waiver by judgment-debtor— Effect, 
Once the executing Court has applied S. 13 of 
the Bihar Money lenders (Regulation of 
Transaction) Act, it acts without jurisdiction if 
it fails to act in accordance with S. 14 and to is- 
sue a fresh proclamation as required by that 
section. But although the decree under execu- 
tion may be a decree passed in respect of a loan, 
a Court does not act without jurisdiction in 
proceeding under 0. 21. R. 66, C. P. Code, if its 
attention is not drawn to the special nature of 
the decree requiring a special procedure before 
the sale took place. In such a case an applica- 
tion under O. 21, R. 90, C. P. Code, to set aside, 
the sale may also be barred by the proviso to 0. 
21, R. 90, as amended by the Patna High Court. 
Where a judgment-debtor, having aright to 
demand that the execution procedure should be 
according to the Money-lenders Act, accepts a 
sale proclamation made under 0. 21, R, 66. C. P, 
Code, to be a valid one he must be deemed to 
waive his right; and he cannot afterwards be 
allowed to re-open and re-agitate the same 
objection and urge it as a ground for setting 
aside the sale under 0.21, R. 90. C. P. Code. 
(Rowland and Reuben. JJ,) Kamleshwari Pra- 
sad V. Mahadeo Sahai. 22 Pat. 631=211 I.C, 
609=10 B.R. 425=16 P.P. 259=25 Pat. L.T. 
74=A.I.R. 1944 Pat. 98. 

7 Ss. 13 and 14-— Scope and efiect — Valua- 

tion under — If impediment to ordinary execution 
sale-T-Right of decree holder to appointment of 
receiver for selling property by private treaty. 
See C. P. Code. S. 51 (d). 23 Pat. L.T. 191. 

S 13 — Scope — Non-compliance — If renders 

sale void or a nullity. 

Under S. 13 of the Bihar Money-Lenders Act 
of 1937, the Court is not entitled to hold a sale 
without previously valueing the property. But 
non-compliance with this provision, though it 
would be a ground for setting aside the sale, does 
not render the sale void or a nullity. In other 
words the sale is only voidable. There is noth- , 
ing in S. 13 to warrant the Court in holding that 
failure to value the property goes to the root of 
the Court’s jurisdiction to hold the sale so as to 
make it a complete nullity. {Fazl Alt and Mere- 
dith, JJ,) Sheo Dayal Narain Moti Kuer. 

21 Pat. 281=8 B.R. 720=200 I.C. 782=15 
R.P. 9=1942 P.W.N. 202=23 Pat. L.T. 139= 
ALR. 1942 Pat. 238. 

~ S. 13 Second appeal — Order under — If 
decree. See C P. Code, S. 47, 23 PX.T. 14. 

S 13 Second appeal — Order as to valua- 

Uon---If subject to second appeal, 
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Quaere i Whether an order under S- 13 of the 
Bihar Money Lenders Act is open to secon<^ 
appeal. {Chaff erji, Meredith and Shiha, JJ ) 
Deonantpan Pra'^'^p Stngtt 7 f Ram pRASAr* 
Singh 23 Pat. 618=(1944) P.W.N. 223=A.I.R, 
1944 Pat. 303 (F.B.) 

— — — -S. 13 — Valuation — Onus — Judgment- 
dehfo*' applying for re-valuntinv— Dufy of — 
Valuation ha^ed on cess-re~7>aluniion papers of 
12 or yea*'s ago — Sustainahility. 

Where a judgment-debtor comes forward and 
asks for a fresh vahiation on the irround that he 
has had no notice of the prior ex parte valuation, 
it is for him to show that the valuation already 
made is wrong and to produce the neces^sary 
papers showing the correct annual income. If he 
relies on cess revaluation papers which itisopen 
to him to do, it is plainly incumbent on him to 
show to the satisfaciion of the Court how the 
figures in these papers had been modified by 
recent pr'^ceedings. It is not proper for the 
Court to fix the value on the cess revaluation 
papers of twelve or fourteen years ago minus a 
ten per cent, reduction, especially when owing 
to agrarian troubles including commutation and 
rent reduction, the income of the Zamindars 
have been reduced by thirtv to fortv per cent, 
and more. The onus is on judgment-debtor who 
has obtained an order regarding instalments on 
certain representations regarding the income tf> 
show that they are not incon.sistent with any re- 
presentations since made by him or to explain 
away the inconsistencies to the satisfaction of the 
Court. (Harries. C. /. and Dhaz’le, /.> Pfv- | 
naNpan Prasap Singh v. Kantz Fatma. 202 I.C 
481— 15 R.P. 121=9 B.R. 5=23 Pat L.T. 376 
=A.TR. 1942 Pat. 413. 

Ss 13 and 14 — Valuation of Property — 

Duty of Court. 

Before a sale to which the Bihar Money- 
Lenders Act applies, can take place, valuation 
of the property must he made in accordance with 
the provisions of S. 13 of that Act. If such 
valuation he not made, it is impossihle to comnly 
with the provisions of S. 14 of the Act. (Harries. 
C. J. and Manohar Loll. JO Brttrat Kumari v. 
Rapha Ttwan Rat. 197 I.C. 303=8 B.R. 190= 
14 R.P. 294=A.I.R. 1942 Pat. 275. 

■— — S. 14 — Cale bad under — /I p pH cation by 

judament-dehtor to set aside — If barred bv 
^failure to appeal from order accepting hid and 
recording part-satisfaction — res judicata. 

If a sale is bad under S. 14 of the Bihar 
Money Lenders Act it is open to the jud.gment- 
debtor to ask tbe Court by means of a regular 
petition to hold that the sale was not binding on 
the parties. The fact that the property was sold 
■for a smaller amount than that mentioned in the 
sale proclamation as the value the property, and 
the judgment-debtor has not preferred an appeal 
from the order accepting the bid and recording 
partial satisfaction of the decree does not pre- 
clu'^e him from doing so. The principle of con- 
structive rej /wdica/a has no application in the 
circum<;tanres of the race. (Fasl AH, C J. and 
Chafferji, /.) Tatsrt Stnoh v- Rajenpra Nath 
Mtsra. 217 I.C. 219-11 B.R. 178=17 R.P. 
181=A.T.R. 1944 Pat 392. 

S. 15 — A pplirahility--*‘Holding** **Raiyat** 

Meaning of — If same as in Bihar Tenancy Act. 
Q.D.— 28 
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There is no reason which compels a Court to 
apply tbe definition of ^‘holding"’ and of “raiyat” 
given in tbe Bihar Tmancy Act to tbe words 
“holding’* and ‘Vaijat’* xj«:cd in the Bihar Money 
Lenders Act. Once it is conceded that the land 
held by a judgment-debtor is exclu'^ively his, and 
can be sold to satisfy bis debts, though it may 
not he a “holding” as defined by the Bihar 
Tenancy Ac«, it i s clea r that the land is held by 
him or his “holding” for purposes of tbe Money* 
Lenders Act. Similarly tbe word “raiyat’' in the 
M ''ney-T.enders Act has a w’der meaning than 
that given to it under the Tenancy Act and 
denotes actual cultivator': or agriculluri'^f s as 
oppo<=ed to zamindars, tenure-holder':, ijardars, 
etc. The land held by the judgment-debtor form- 
ed part of a larger a-ea held by a number of co- 
^barers ; tbe co-sbarers divided the land amongst 
themselves without taking the necessary steps 
to create vis-a-vis the landlord distinct tenancies 
fo each portion so divided. But it was held exclu- 
sively by each co-sharer. 

Held, that for the purposes of S. 15, the judg- 
ment-debtor was a rai-x at cultivating a holding. 
(Harries, C. I. and Dhaide. /.) Ramaprasap 
“^ rNGH z/. Sajan AIahto. 21 Pat. 357=204 I.C. 
399=15 R.P. 216=9 B.R. 143=A.I.R. 1943 Pat. 
15. 

S. 15 — AppUcahillty — Mortgage decree. 

A final mortgage decree for sale is not a decree 
for payment of money but it is a decree for the 
sale of specific property. There being no refer- 
ence to such a decree in S. 15 of the Bihar 
Money-Lenders Act, 1939, it cannot be held that 
the intention of the Legislature was that even 
when there was a mortgage decree for the sale 
of the property, an agricultural debtor was 
entitled to claim exemption under the provisions 
of the Act. Under the ordinary law, a mortgagee 
is entitled to enforce his decree to its fullest 
extent and there is no doubt that if this right w'as 
Intended to he overridden to any extent, the 
intention of Legislature would have been ex- 
pressed in clear language. Therefore, a tran- 
saction like simple mortgage resulting in a decree 
for sale is not affected by the provisions of S. 15 
of the Act. (Fasl Alt, C.J., Cha\ferji and .^inha, 
JJ .) T.achman Dusaph V. SucHTT Rat. 22 pat. 
672=1943 P.W.N. 179=210 I.C. 367=16 R.P. 
173=24 Pat.L.T. 371=10 B.R. 232=A.I.R. 1943 
Pat. 406 (F.B.). 

S. 15 — Mere equity of redemption — If 

exempted. 

Under S. 15 of the Bihar Money-Lenders Act, 
what is exempted is land in the possession of the 
debtor which would give him a means of sub- 
sistence, and not rights in the nature of purely 
mortgagor’s rights. It cannot be said that a 
person who owns a mere equity of redemption 
and is not in possession or entitled to possession 
can he described as an agricultural debtor within 
the meaning of this section. (Harries, CJ., and 
Manohar Tall, I.) Baprt Mahto v. Lochan 
i Sah. 198 I.C. 821=8 B.R. 465=14 R.P. 505= 
A.I.R. 1942 Pat. 264. 

BTHAR (AND ORISSA) MUNICIPAL ACT 
(VITOF 1922) S. 3 

1 or land with house in dilapidated condiUjJ'JffJ' 

excMed, ' '' 
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“Holding * as defined by S. 3 (9) of the Bihar 
and Orissa Municipal Act includes parii land or 
land with a house on it in a dilapidated condition. 
There is nothi^ig in the <]efinitinn to exclude 
such land. (Dhavie, I.) Commis'^toners of the 
Patna CtTv MuNTctPArtTY v. Kapur Chanp 
Lall. 201 T C. 8-8 B R 764=15 R.P. 25=23 
Pat.L.T. 407=A I.R. 1942 Pat. 417. 

S 82 (1) (a)- A pplicfthUify and constrvc- 

Hon — Hindi!' aovernfd by Davahhnga owning house 
in Municipality — House occuMed by son— Joint 
assessment of father and son — Legality — If ultra 
vires — *‘OccnpierH 

Under S 82 (1) (a) of the Bihar and Orissa 
Municipal Act, joint as'^e'^'^ment is permissible 
where two persons are in joint possc^^ion of a 
holding under certain circumNtnnces. Po'=:session 
or occupadon of the holding mu^st he beneficial 
to the assessee ; the asse^see nr joint a^^sessees of 
the holding must he entitled to the exclusive use 
and enjovment of the holding as of ritjht and not 
on sufferance. Plaintiff No. 1 was the father 
and plaintiff No 2, was his son, the parties being 
governed by the Davabaea School of Hindu Law 
Both of them were jointly assessed to Munieipnl- j 
tax under S. 82 (11 of the Bihar and Orissa 
Municipal Act, on the ground that the son lived 
in a house of his father. 

jF/e/d, that plaintiff No. 2, the son, was not a 
co-parcener with father, plairtiff No. 1, either in 
the estate which he would inherit from his 
ancestor or which is his self-acquired property 
and since he was living in the house on sufferance 
depending upon the sweet will of his father, he 
was notan “occupier/’ the assessment on him 
was illegal and w//ra vires. It did not, however 
follow that the assessment on the father was 
a.ho ultra vires. The assessment on the father 
was valid. (Manohar Lall and Beevor, JJ.) 
Commissioners, Darbhanga Mttntctpauty v. 
Jyottnpranath. 23 Pat. 862=1945 P.W.N 
115=A.I.R. 1945 Pat. 153. 

S. 86 — Latrine' tax — Formality not ohsef' 

ved — Assessment, if ultra vires- 
Lender S. 86 of the Bihar and Orissa Munici- 
pal Act, where^ the holdings in question do not 
contain dwelling-houses, latrines, urinals or 
cesspools, latrine tax can be imposed only if “in 
the opinion of the Commissioners at a'meeting, a 
latrine, urinal or cesspool is required.'' Tn other 
words, this formality must be observed as a con- 
dition precedent to the imposition of the latrine 
tax. Otherwise, the assessment is ultra vires and 
without jurisdiction. (Harries^ CJ.f and ChaH 
terji, /-) Shiva Prasad The Commisstoners 
OF Darbhanga MUNTCmtlTY. 196 I.C. 370=14 
R.P. 192=8 B.R. 15=A.LR, 1942 Pat. 81. 

;Ss. 98 (1) and (2 ) — Relative scope — 

Holdings having no habitable buildings— -If 
exempt front tax. 

S. 98 (1) of the Bihar and Orissa Municipal 
Act covers holdincrs with buildings of a character 
outside S. 98 (2) or holdings without any 
buildingson them at all. There is nothing to 
show that the Act exempts from taxation 
hold'ngs merely because tbev may have no 
habitable buildings on them. (Dhavle,J.) Com- 
missioners of the Patna City Municipality 
Kapur Chand Lall. 201T.C. 8=8 B.R. 764= 
15 R.P. 25=23 PatL.T. 407=A.I.R. 1942 Pat 


B. & O. MUNICIPAL ACT, (VII OF 

Ss. 107 Sitid US— 'Relative scope— Failure 

to give notice under S . 107 (2) — Effect on assess- 
ment. 

S. 115 of the Bihar and Orissa Municipal Act 
clearly applies only to ca^^es where a new list or 
a revised list is issued. The section cannot by 
it? terms apply to a case where a list has been 
nrepared or revised and suhsequenny it is found 
that property has been omitted fr' m the list 
which shonld have been included or property has 
become assessable which ivas not asses'^able 
when the list was prepared or revised. These 
'wo latter ca^es are f'xpressly dealt with in 
S 107 of the Acl which presnppo^^es an existing 
fi';^ which has been nuhli<5he(l under S. 115. and 
• that ‘iince curb publication if has been found that 
property has been omitted finuu the list which 
sh(udd have been included or property has sub- 
sequently become assessable. If it is proposed 
to assess <;urh property, a mouth’s riotice must be 
piven to the person interested of any alteration 
♦he commissioners p^’opose to u-nke and of the 
date on which the alteration will he made. The 
omission to give the statutory notice makes the 
nscoqc:mrnt ultra vHes and not in arcordance with 
law. (Harries, C J , and Manohar l.alfj .) Addul 
Khadar Kfian V. Chairman, Puri Munici- 
PATJTY. 21 Pat. 309=8 Cut. L T. 89=205 LC. 
379=15 P.P. 281=24 Pat.L T. 117=9 B.R. 
225=A.LR. 1943 Pat. 76. 

S 107 fl) d') --Scope — Application for 

reduction of valuation of holding — Decision of 
Municipality — fnrisdicilon of Civil Court to 
question or revieiv. 

S. 107 (1) (f) of the Bihar and Orissa Munici- 
pal Act contemplates a reduct’on on the appli- 
cation of the owner or occupier, of the valuation 
of any holding which has been wholly or partly 
demolished or destroyed or the value of which 
has diminished from any cause. In the case of 
such holdings, the person liable to pay the tax 
ran, in view of Ss. 116 to 119, only obtain reduc- 
tion by applying under Cl. (/) ; and if the Afunici- 
pality should deal wdth such an application in 
accordance wu'th knv, no objection can be taken to 
thedeeision of the Mtiniripalify in the Civil Court 
The valuation of all holdings is a matter for the 
Municipality and not for the Civil Court under 
S. 119. Tf an asse.ssment is not reduced under 
S 107, the owner remain.? liable except in case of 
remissions under S. 110 or S. Ill but apart from^ 
that his liability cannot be questioned in the Civil 
rourt. (Dhavle, J ) Commissioners of the 
Patna City Municipality v. Kapur ChandLaix 
201 1 C. 8=8 B.R, 764=15 R.P. 25=23 Pat.L.T. 
407=A.I,R. 1942 Pat. 417. 

— ; — S. 108 — Notice— Duty of transferee to give 
notice of transfer. 

Under S- 108 of the Bihar and Ori.ssa Munici- 
pal Act it is the duty of the transferee of a hold- 
ing, no less than that of the transferor, to give 
notice of the transfer to the Chairman of the 
Municipality. (Dhavle, J.) Commissioners of 
The Patna City Municipality v- Kapur Chand 
Lall. 201 I.C. 8=8 B.R. 764=15 R.P. 25=23 
Pat.L.T. 407=A.I.R. 1942 Pat 417. 

S._115 — ^Applicability — Preparation of list 

, or revision of list — Subsequent emission or in- 
clusion pf prcpeily in Usi-^lf co-ieitd by S. U 
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B. & 0. municipal act, (VII OF 1922). 

See Bihar (and Orissa) Municipal Act, Ss. 107 
and 115. 21 Pat. 309. 

S. 115 (2) — Applicability — Illegal enhance- 
ment of assessment — If c.in be looked into in 
revision of assessment as legal — Notice — Neces- 
sity. Panchanan Mukharji V. Commissioner 
OF Cuttack Municipality. Isee Q.D. 1936-’40 
Vol. I, Col. 531.] 7 B.R. 143. 

Ss. 116 and 117 — Applicability — Amend- 
ment of valuation Ust. "Panchanan Mukharji 
V Commissioner of Cuttack Muntctpauty. [sec 

Q. D. 1936 MO Vol I, Col 532.] 7 B R. 143. 

S 116 — Scope — Failure to g'^'qU of remedy 

under — If bar to obiection to assessment by way 
of suit. 

There is no warrant for holding that a person 
who does not seek his remedy under S. 116 of 
the Bihar and Orissa Municipal Act cannot be 
allowed to raise any objecticm to the assessment. 
The section provides only an alternative remedy ; 
if a person is found to be not occupying any hold 
ing within the Municipalityp the mere fact that 
he did not seek his remedy under S 116 will not 
clothe the Municipality with any jurisdiction to 
make an as«:essment which it otherwise does not- 
possess. (Manohar LalU and Beevor, JJ.) Com- 
missioners, Darbhanga Mitmicipality V. Jyotin- 
dranath. 23 Pat. 862=1945 P.W.N. 115=A.I. 

R. 1945 Pat. 153. 

S 116(3) {v)— Scope -—Decision of Muni- 
cipal Committee — Finality— Nature and extent 
of. 

The finality given to the decision of the com- 
mittee under S 116 (3) (r) of the Bihar and 
Orissa Municipal Act is the finality between the 
assessee and the Commissioners. When the 
party has not gone to the Committee, and there is 
no decision of the committee, there can be no 
finality which would bar a suit in the Civil Court. 
(Manohar Lall and Beevor, JJ ) Commissioners, 

DaRBHANGA AfUNTCIPATITY V. JyOTINDRANATTT, 

23 Pat. 862=1945 P.W.N. 115=A.I.R. 1945 
Pat. 153. 

S. 117 — ‘’Heard and determined” — Mean- 
ing — Objections disposed of without hearing 
assessee — assessment — Legality of. Panchanan 
Mukharji v. Commissioner, Cuttack Munici- 
pality. [see Q.D. 1936— MO Vol. I, Col. 532.] 7 
B.R. 143. 

-- — —S. 117 — Scope — Appellate tribunal — Cons^- 
iituiion of — Resolution of Municipality appointing 
seven members as appellate committee— Four out 
of seven selected as tribunal to hear particular 
case and hearing same — Tribunal legally consti- 
tuted. 

A Municipality, by a resolution, appointed seven 
members to act as an appellate committee under 

S. 117 of the Bihar and Orissa Municipal Act 
and amongst those seven persons were persons 
who were elected for the ward in which the 
house of the plaintiff (assessee) was situate. Out 
of these seven four only sat on the particular 
appellate tribunal who dealt with the plaintiff’s 
matter, and not one of the members was in any 
way connected with the ward in question. 

Held : that appellate tribunal in the case was a 
perfectly legal and properly constituted body and 
was clearly within the spirit of S. 117 of the 
Bihar and (Drissa Municipal Act. The Resolution 
of the Municipality w?is nothing mpre than thsi 


B. & O. MUNICIPAL ACT, (VII OF 1922). 

appointment of seven persons to forma rota from 
which three or more should be selecied for any 
particular appeal as and when required ; ihe reso- 
lution did not in substance mean that for each 
appeal all seven must sit. Hence the assessment 
was neither illegal nor ultra vires on the ground 
that the appellate tribunal was illegally constitu- 
ted. (Harries C.J.t and Manohar Lall, J.) Abdul 
KadarKhanz/ Chairman Puri Municipality. 
21 Pat. 309- 8 Cut.L.T 89=205 I.C. 379=15 R 
P 281=9 B.R 223=24 Pat.L.T. 117=AJ R.‘ 
1943 Pat. 76. 

pS 119 — Scope — Assessment— Decision of 

Municipality— Jurisdiction of Civil Court to inter - 
fere -If barred. 

Civil Courts have jurisdiction to inquire into 
the question v/hether a person sought to be as- 
sessed to a Municipal tax was an occupier of a 
holding within the Municipality concerned. As 
the jurisdiction of Municipality to assess a per- 
son cleperds upon the decision whether that per- 
son is an occupier, the Municipality cannot give 
itself j iiri^diction to assess a person who is not an 
occupier by a wrong decision on facts. Under S. 
119 Bihar and Orissa Municipal Act, inteifeience 
by the Civil Court cannot be considered as barred 
either explictiy or implicitly, (Manohar Lall 
and Beevor, JJ.) Commissioners, Darbhanga 
Municipality Jyotindran^th. 23 Pat 862= 
1945 P.V/ N. 115=A.LR. 1945 Pat 153. 

S 119 — Scope — .assessment ultra vires — 

Assessee' s riqht of suit. 

S. 119 of the Bihar and Orissa Municipal Act 
contemplates that the assessment is made in ac- 
cordance with the provisions of the Act, and if the 
assessee is to raise any objection to that assess- 
mer\t he must have recourse to the proceedings 
laid down in the Act. But where the assessment 
itself is ultra vires, the assessee need not take any 
proceedings under the Act, and can at once bring 
a suit in the Civil Court. In such a case the fact 
that the assessee failed to take the specific gro- 
unds raised in the suit in the petition of objection 
filed by him under S. 116 is immaterial, as he can- 
not be in a worse position than if he had filed no 
objection at all under that section. (Flarries, C. 
/., and Chatter ji, J.) Shiva Prasad v. The Com* 
MISSTONERS OF DaRBHANGA MUNICIPALITY. 196 I. 

C, 370=14 R.P. 192=8 B.R. 15=A.I.R. 1942 
Pat. 81. 

S. 123 — S cope— Non- service of notice under 
—Effect on right to sue for arrears of tax. 

The notice under S. 123 of the Bihar and Orissa 
Municipal Act only affects the Municipality’s 
right to levy arrears by distress and sale under 
S 124, and not its right to sue under S. 130. The 
liability to pay tax in respect of a holding does 
n. t arise from the notice under S. 123 at all, but 
from the earlier sections of the Act. There is no 
reason for holding that the right of the Munici- 
pality to sue for arrears is dependant on the 
service of a notice under S. 123. (Dhavle, 7.) 
Commissioners of tee Patna City Municipa- 
lity V. Kapur Chand Lall. 201 I.C. 8=8 B.R 
764=15 R.P. 25=23 PatL.T. 407=A.I.R. 1942 
Pat. 417. 

— - — Ss. 124 and 125 — Form of warrant not pres- 
, cribed by Government — Municipality, if debarred 
from realising tax. 
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B. & O. municipal act evil OF 1922). 

If the Provincial Government has prescribed a 
form of warrant (he jy’umcipaJit^ woi-Id be obli- 
ged to use that foim. But the n ere fact that i < 
form has been prescribed does not mean that thi 
Municipality is debarred ftc m reali.ing the tax 
at all or that it is not to n alise it by a warrant 
of distress altbonph by S. 124 of the Bihar and 
Orissa ^Municipal Act it has been authorised 
do so. (Agarzvahh J>) Mangleshwar Prasal 
V. Shf.onath 1'rasad. 203 I C 60=15 R P. 163 
=44 Cr.LJ. 60=9 B R. 52=:A.I,R. 1943 Pat 4, 

- " -.Ss. 124 and 125 — Warrant — Construction — 

Seizure of property of any other pers.^n—Jf autho- 
rised. 

The material portion of a warrant directed to 
the tax daroga of the Municipality was in these | 
words : — “Th is is to authorise you to distrain the 
movable property of the said warrantee wherever 

may be found within the Municipality or 

movable property.. ..which may be found within ; 
the holding specified in the margin • • . . I f distress j 
cannot be made of sufficient property of the said 
warrantee you are to certify the same to us in 
returning the warrant.” 

Held, that the latter clause in the first sentence 
authorized the seizure of movable property 
belonging to any one other than the defaulter 
inspite of the omission to state specifically after 
the words “movable property” in that clause the 
the words “of any other person'' and that the 
omission to require a certificate in the case of 
property seized on the premises in respect of 
which the default occurred and belonging to a 
person other than the defaulter could not affect 
the operative part of the warrant. {Agarwalot J ) 
Makglehwar Prasad v. Sheonath Prasad. 203 
l.C. 60=16 R.P. 163=44 CrX.J. 60=9 B.R. 52= 
Al.R. 1943 Pat. 4, 


-S. 185 — Power of Mumcipaliiy to levy fees 
■Omission by them to levy fees from 
' If proves custom ex- 


' — Nature of- 

stall-holders on piiblic road- 
onerating them from paying fee's. 

The powers conferred on the Municipality 
empowering them to impose faxes or levy fees 
are permissive powers, and the Municipality is 
not bound to exercise those powers. The mere 
fact, therefore that the Municipality has not 
levied fees on the stall-holders on a public road 
before, does not provide a basis on which it can 
be held that a custom has grown up exonerating 
stall-holder from paying the fees which the 
Municipality may subsequently decide to levy. 
iAgarwala, J.) Com misstoners, Patna Munici- 
pality?;, Sham^ Hamid Hussain. 199 I.C. 95 
=8 B.R. 497=* 14 R.P. 534=A.I.R. Pat. 360. 


S, 192 — Sentence — Imprisonment in defauJ 

of payment of fine — If can be rigorous — Pena 
Codct 67. 

A person committing an offence under S. 192 oi 
the Bihar and Orissa Municipal Act is liable to b< 
fined but is not liable to imprisonment otherwise 
than in default of payment of the fine. There- 
fore, by reason of S- 67, I, P, Code, the impri- 
sonment to be awarded in default of payment oJ 
the fine must be simple, and cannot be rigorous 
iAgarwala, /.) Parasnath Rai v. Municipai 
Corporation of Ranchi. 7 B.R. 731=194 I C 
^^5=42 Cr.L.J. 533=1941 P,W.N 
S91 = A.I .R. 1941 Pat. 401. 


B. & O. MUNICIPAL ACT (VI I OF 1922). 

S. 19^— Jurisdiction — Magistrate zvith 

second class powers— If empowered to act under. 

A Magistrate with second class powers is not 
a Magistrate who can deal with the inaHer under 
S. 198 of the Bihar Municipal Act. If he deals 
with a matter under S. 198, lli‘^(^r hris without 
jurisdiction {Dhavle, J.) Chairman, Bihar 
Muntcipat TTY 7'. Ramnandi Kui r 197 I.C. 74 
= 1941 P.WN. 459=8 B.R. 145-43 CrL.J. 110 
=22PatL.T. 510=A.IR. 1941 F>at. 548. 

S. 198 — Proceeding under— Mature of — // 

Prosecution^— Conviction or acquittal — If cauhe 
recorded— Cr. P Code, S 245. 

In a procredinc under S. 1^8 f f the Bihar and 
Orissa Afunicipal Act, thcr(‘ can he no question 
of conviction or acquittal. The prececding under 
the section is not a prosecution and <‘4.S, Cr. 
P, Code does not apply to a proceeding under 
S. 198. (Dhavle, J.) Chairman, Bihar Munici- 
PMiTY V. Ramnandi Kuer. 197 I.C. 74=1941 
P.WN 459=22 Pat.L.T. 510=8 B.R. 145=43 
Cr.L.J. 110=A.I.R. 1941 Pat. 548. 

S. 276 (2) — Refusal to renezv licence— 

Pozvers of chairman— Duty to giz e reasons for 
refusal — Omission to state reasons— II [feet. 

The power of a Chairman of a Municipality to 
refuse a renewal of a licence under .S, 276 (2), B 
& O. Municipal Act, is limited. He cannot refn.cc 
to renew a licence granted under the bje-Iaw.s 
for any cause other than failure of the licensee 
to comply with the. conditions of the licence or 
with any provision of nile.s made under the Act. 
The chairman should, liowever, state tlie ground 
on which he reftuses to renew the licence, in 
order to enable the Court to see whether the 
Municipality acted with or without jurisdiction. 
The Court cannot make a presumption that the 
application for renewal was rejected on proper 
grotind.s. If no reason is given, the Municipality 
might find their order set a.side on the ground 
that they had acted arbitrarily. (JlarricSt CJ. 
and Fad Aliy J.) IMaHomed Lsrah. Patna 
City MuNiriPALny. 21 Pat. 449=204 l.C. 488 
=15 R.P. 220=9 B.R. 164=A.I.R. 1943 Pat. 34. 

Ss. 282 (1) and 291 (j), (as amended in 

1934)--Bye-l3ws under — Scope—I druggist's shop 
— Licence-fee before amendment-- If annual fee 
or for all time — Amendment— -Effect — Liability 
of druggist's shop registered prior to amendment 
to pay annual licence-fee — Amendment— It ultra 
vires. Cuttack Municipality Suffniira 
Nath Sahu. [see Q. 1). 1936-~'40 Vol J, Col. 
3246]. 191 I.C. 495=13 R.P. 325=7 B.R. 209. 

I "S. Z7S— Construction and scope— Sanction* 

— Consent— If can be implied. 

! S. 375 of the Bihar and Orissa Municipal Act 
I does not provide for any form of sanction and 
speaks merely of consent. Such consent may be 
i implied from the facts and circumstances of the 
case. (Meredith, J.) Satruohana Behkra v. 
Emperor. 10 Cut. L.T. 55=A.I.R. 1944 Pat. 
328. 

S. 383 — Prohibitory 'order— What amounts 

to — Expression of opinion — If amounts to or deft 
An order made by the District Magistrate on 
an application presented by the Hindus of a 
locality protesting against the renewal of a 
licence to carry on a beef and meat shop, stating 
jthat **idpnot think there is any real necessity 
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BIHAB MgNIOlPAL BLEO. RaLBS, (1937). 

for a beef shop in the locality. In my view, the 
licence should not be renewed for the next year’", 
is not a prohibitory order within the meaning of 
S. 383 of the B. and O. Municipal Act. It is 
merely an expression of the view of the District 
Magistrate and it leaves it open to the Municipa- 
lity to deal With the application for renewal as 
they might deem proper. {Harries, C,.J. and Fasl 

AH, /.) Mahomed Israil v. Patjsia Qty Muni- 
cipality. 21 Pat. 449=204 I.C. 488=15 RP 
220=9 B.R. 164=A.1.R. 1943 Pat. 34. 

BiHAR MUNICIPAL ELECTION RULES 
(1937;, R. 13 (1; — Scope — Chairman— -If bound 
to make formal appointment in writing. 

R. 13 (1) of me Bihar Municipal Election 
Rules does not require the Chairman of a Munici- 
pality to make an appointment in writing. The 
rule IS not intended to deal with the manner of 
appointment at all; it only Jays down which 
authority is to appoint a person to prepare the 
electoral rolls. {Uhavle, /.) Brijbehari v. Em- 
peror. 194 I.C. 108=7 B.R. 690=22 Pat.L.T 
443=1941 P.W.N. 248=13 R.P.637=42 Cr. L.J. 
508=A.I.R. 1941 Pat. 539. 

BIHAR (AND ORISSA) MUNICIPAL 
ELECTI ON RULES (1937), Rr. 20 and 18 (2) 

— Ftrson etttered in final electoral roll by mistake-— 1 1 
qualified for election as Commissioner. 

Under R. 18 (2) read with R. 20 of the Bihar 
and Orissa Municipal Election Rules of 1937, a 
person is qualifi 2 d to be elected as a Commis- 
sioner if his name is entered in the final electoral 
roll, even though he is not qualified to vote 
under R. 6 and his name is entered in the roll 
by mistake, provided the person who entered bis 
name in the electoral roll was -empowered to 
decide whether that name should be entered or 
not# The fact that in coming to his decision a 
mistake has been made, does not affect the juris- 
diction of the registering authority to decide the 
question. {Agarwala, J.) Nand Lal Gupta v. 
Commissioners of the Arrah Municipaliiy. 
198 I.C. 834=8 B.R. 468=14 R.P. 507=A.I.R. 
1942 Pat. 259. 

BIHAR (and ORISSA) MUNICIPAL 
SURVEY ACT, (I OF 1920), S. ll-£ntry ;n 
Municipal Survey papers that municipality is owner 
and occupier of certain private road — Presumption of 
correctness. 

An entry in Municipal Survey papers that the 
Municipality is the owner and occupier of a 
certain private road, gives rise to the presump- 
tion that at the time the Settlement Officer made 
the entry he was satisfied that that road had 
become vested in the Municipality either by reason 
of the owner of it having consented to this under 

S. 61 of the present Bihar and Orissa Municipal 
Act or under S. 30 of the previous Act, or in 
some other way. The fact that the Municipality 
has been maintaining this road is a strong piece 
of evidence in support of the correctness of the 
entry. {Agarzmla. /.) Commissioners, Patna 
Municipality v. Sham Hamid Hussain. 199 I. 
C, 95=8 B.R. 497=14 R.P. 534=A.I.R. 1942 
Pat. 360. 


BIHAR AND ORISSA NATURAL 
CALAMITIES ACT (I OF 1934) S. B-Scope 

and ejfect of — If annuls prior mortgage. 

S. 8 of the Bihar and Orissa Natural Calami- 
ties Act does not puraqrt tp annul in any way a 


B. & 0. P UB. DEMANDS BBCOV. ACT, (1914). 

previous mortgage. All that it purports to pro- 
vide, is that the loan of the Government shall be 
the first charge on any building erected or 
repaired with the aid of such loan, that is to say, 
at its best, such a loan sliali have priority over 
any other loan which may have encumbered the 
property previously. {Fazl AH, CJ. and Imam, 
/.) Kahmat Ali V. Abdul Kabis. 1944 P.W. 
N. 531=A.I.R. 1945 Pat. 120. 

BIHAR AND ORI SSA PRI VATE IRRIGA- 
TION WORKS ACT (V OF 1922), S. 5— 
Collector's powers — Invasion of private rights— 
If authorized — Permission from owner of field 
for taking earth — Necessity. See Bihar and 
Orissa Private Irrigation Works Act, S. 42 {d). 
22 Pat L.T. 763=1941 P.W.N. 190=A,I.R. 1941 
Pat. 300. 

S.38(l) and (3) — Power of Collector to fix 

Parabandt when none existed before. 

The Collector has no power under S. 38 (1) of 
Bihar and Orissa Act (V of 1922) to fix a Para- 
bandi where none existed before. In the case of 
irrigation works constructed or acquired under 
Ss. 32-A and 32-B, this can be done under S. 38 
(3), but there is no such power under S. 38(1). 
{Middleton.) Paebati Kumri v* Mahomed 
Saleem. 10 B.R. 341. 

S.38 (1) — Scope — Powers of Collector to fix 

par abandi where none existed before. 

S. 38 (1) of the Bihar and Orissa Private Irriga- 
tion Works Act does not give power to fix a 
parabandi (system of rotation) where no para- 
bandi exists. S. 38 (3) provides for a new system 
where none existed before; Cl. (1) equally 
obviously provides for revision of an existing 
system. It would be dangerous to assume that 
Cl. (1) also provides for an entirely new system 
where none existed, unless it is so expressed with 
unmistakable clearness. It would be straining 
the language to hold that cases where the system 
of rotation is not clearly entered in the record of 
rights include a case where it is not entered at 
all. It is clearly one of ambiguity in the entry 
and not a complete absence of entry. {Middle- 
ton.) Babu Lal Bjhari Saran Singh v. Mutuk- 
dhari Singh. 8 B.R. 415. 

S. 42 (d) — Applicability— Owner of field refu- 
sing permission for earth to be dug from field and pre- 
venting same being taken — Offmee — Powers of Collector 
under S. 5. 

Under S. 5 of the Bihar and Orissa Private 
Irrigation Works Act, read with Ss. 3 and 4, the 
Collector has power to order any necessary repair 
work to be done ; but the section does not in 
terms authorize the invasion of any private 
rights. The person executing the work should 
obtain the consent of those from whom he re- 
quires permission to take earth from their lands 
and other facilities. No offence can be said to be 
committed under S. 42 (d) of the Act by a person 
who refuses permission for earth to be dug from 
his culturable field and in preventing the earth 
from being taken. (Rowland, /.) BharoSA 
Singh v. Kamla Pati. 195 I.C. 260=7 B.R. 888 
=22 Pat.L.T. 753=14 R.P. 99=42 Cr.L.J, 712= 
1941 P.W.N, 190=AJ.R. 1941 Pat. 300. 

BIHAR (AND ORISSA) PUBLIC DE- 
MANDS RECOVERY ACT (IV OF 1914) 
—Sale under— JVhai passe* — Landlord pufeh^ffg* 
holding of Unant in execution tale -deffee—* 
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L'lnd settled with etfioihsr as lessee — Certificate proceed- 
ings fur arrears of sudseguent years — Sale s/t — PVhat 
passes to purchaser. 

Where a landlord aider _ having purchased his 
tenant's holding at a sale in execution of his rent 
decree in respect of arrears of rent for certain 
years and after settling the lands with another as 
tenantf lalics out cenificale proceedings under 
the Public Demands Recovery Act in respect of 
arrears of rent for subsequent years the certifi- 
cate sale passes to the purchaser only the land- 
lord's interest which at the time of the sale is 
clearly subject to the rights acquired by the per- 
son settled on the lands as lessee ; the purchaser 
at the certificate sale cannot therefore claim any 
better title in the lands diari that possessed by 
the landlord at that date. {Harriest C.J.,ond 
Fazl Alh /-) Kanjk Mandal v. Rai. 201 

I.C. 560=15 R.F. 56=8 B.R. 806=23 Pat.L.T. 
2l3=A.r.R. 1942 Pat. 317. 

■ ”S. 7 — Scope — Amendment of certificate by ada~ 

ing guardian ad litem to minors — Fresh notice — 
Necessity — Coming into force of S, l58-.(4 of Bihat 
7 encLftcy Act — Rffect on application by private landlords 
A certificate was obtained by a private landlord 
against certain tenure-holders, and the certificate 
was filed on 11-8-1938, On 10-12-1938, S. I58-A 
of the amended Bihar Tenancy Act come into 
force by which Cb. XIII of the B.T. Act was 
repealed, thus depriving private landlords of the 
privilege of recovering rent by certificate pro 
cedure. On 31-3-1939, the certificate was 
amended by the appointment of a guardian nd- 
litem for some minors who had been impleaded 
as majors. The guardian ad litem was already 
a patty in his individual capacity. 

Held$ (1) that after the amendment of the 
certificate, a fresh notice to the guardian ad litem 
must be issued under S. 7 of the Public Demands 
Recoyery Act, in his capacity as guardian in 
addition to the notice already issued to him in 
his individual or personal capacity ; (2) that once 
Ch. XIII-A of the Bihar Tenancy Act was 
repealed by the new 5. 158- A, it was no longer 
legal, on the requisition of a private landlord, to 
issue a notice under S. 7 of the Public Demands 
Recovery Act. iMiddleion,) Kameshwar Singh 
V, RAjxaSHORE Lal. 1941 P.W.N 441. 

""" 8 — Charge in respect of public demand — If 

prevails over prior mortgage or sale in pursuance of it, 
S. 8 of the Bihar and Orissa Public Demands i 
Recovery Act is not directed to the particular 
case of a claim for arrears of rent, but is a 
general provision intended to apply to any case in 
which a public demand is being enforced. It 
applies to a public demand which is not secured 
upon any property and it affects all the debtor’s 
immovable property in the district. The charge 
conferred by Cl. (J?) of S. 8 cannot of its own 
force take precedence of a previous mortgage or 
interfere with the remedy of the mortgagee or 
impair the title acquired by the auction-purchaser 
at a mortgage sale even if the sale be held after 
service of the notice under S. 7 of the Act. On 
the contrary under S. 26(1) a sale under the 
certificate vests in the purchaser only the right 
title and interest of the certificate debtor athe 
time of the sale, {Sir George Rankin,) Ishwari 
Prasad Singh v. Kameshwar Singh, 22 Pat. 
539=207 1.O, 587=16 R,RC. 53=47 C.W,N, 9J8 


=1943 P.W.N. 184=10 B.R. 19=A.I.R. 1943 
P.C. 102=70 l.A. 73=i.B.R. (1943) Kar. (P.C.) 
10i=(1943; 2 M.D.J. 143 P.C. 

S. 9 — Scope — it abrogated by S. 11, Local 

Fund Audit Act. See Bihak and OkisSa LoCaL 
Fund Audit Act, S. 1L 8 B.R. 732. 

- S. 25 — '’ Conclusive" — Meaning of— Order under 

S, 23 — Appealability — S. DO. 

The word “conclusive" in S. 25 of the Bihar 
and Orissa Public Demands Recovery Act Coes 
not mean non appeasable. An oruer under S, 23 
cannot iherelore be regarded as one not subject 
to appeal, iiiei^eJy because oi Uie provisions of 
b. 23, especially in view of the clear and definite 
provision ill S. bUof the Act which tuai ail 

orders except one are appealable. There is thus 
no contradiction between S. 25 and S. 00. 
{^Middleton,) Liquidator, Dhundhwa Co-opera- 
tive Society v, Phagu Sao. 8 B.R. 26=1941 P. 
W.N.743 (2). 

Ss. 28 and Zl— Period oj 30 days— Power 

of Court to extend — Application to set aside sale 
made within 30 daysS'ompensaiion money paid 
beyond time— E if ect—J uris diction to set aside 
sale — Office accepting challan fled by debtor 
without including compensation money // ground 
for setting aside sale — Mistake made by ojjicer of 
Court — Effect of, 

A mere casual act by an ohicer of the Court 
who makes a mistake cannot be treated as the 
Court's act, so as to give ilie Court jurisdiction 
to make an order winch it has no jurisdicuon to 
make. The Court has no jurisdicuon to extend 
the period oi 30 days laid down in b. 31 of the 
Public Demands Recovery Act; and where the 
certihcate deoiur does nut deposit the penalty or 
compensation provided for by S. 28oiihe Act 
witliiii the period ol 30 days, the sale cannot be 
set aside although he has deposited the demand 
amount and interest within the period oi 3U days, 
and although the challan filed by the debtor 
without including tiie compensation money is 
accepted by the office of the ceruficate officer. A 
sale was field on 6—7 — 194U and within the 30 
days, the debtor applied under S. 28 ol the Jiihar 
and Orissa I'ubUc Demands Act aeposuiug the 
amount of the demand and interest, but not the 
penalty or compensation of Rs. 5 payable under 
S.28. The challan was accepted by the otlice 
and treated as correct and the case was treated 
as fully satisfied and on 6 — 8 — 194(1, the certifi- 
cate officer made an order “sale set aside. Realised 
in full." Subsequently it was discovered that the 
compensation of Rs. 5 had not been paid, and a 
notice was issued to the debtor to show cause 
why the sale should not be confirmed. Un 
6 — 12 — 1940, the debtor turned up and paid the 
penalty amount of Rs. 5, but his petition was 
dismissed by the certificate officer who held that 
he had no power to set aside the sale when the 
full amount had not been deposited within the 
prescribed period. This order was upheld by the 
Deputy Collector, but the Commissioner rever- 
sed it on the ground that the certificate debtor 
had been misled by the mistake of the office. 

Held, in revision by the Board of Revenue 
that the responsibility for writing gut the challan 
1 lay with the debtor and not with the certificate 
i officer or his office, and the mere fact that the 
! challan was accepted by thg gffieji upder a 
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mistiiwke did not entitle the debtor to have the 
Sale set aside and the mistake did not at all pre- 
judice the debtor. iSwansy.) Mahomed SHtn 
Ali V. Anwar Ahmad. 8. B.R. 842. 

S. 29 — Application beyond 60 days— Main- 

tainabitily — Section if applies to appellate or revi- 
sionai Court, 

An application under S. 29 of the Bihar and 
Orjssa Public Demands Recovery Act made alter 
the expiry of sixty days Irom the date of the sale 
cannot be entertained unless the certihcatc officer 
is satisfied that there are reasonable grounds for 
so doing and condoning the delay. S. 29 applies 
not only to an order of the certificate officer but 
also to an order by an appellate or revisional 
Court. {Middleton.) Laljii Singh v. Deona- 
RAiN Pathak. 10 B.R. 5y6. 

S. 29 — Certificate issued after death of 

debtor — Sale — Legality — Application to set aside 
sale filed by heirs four years after sale — Allega- 
tion that they had no knowledge af sale — Sale if 
can be set aside. 

A certificate sale took place in June, 1937. The 
certificate debtor was a Mahomedan widow, who 
had died before the issue of the certificate. 
The petitioners, who were two widowed daugh- 
ters of the debtor applied in January, 1941, to 
have the sale set aside alleging that their brother 
had cheated them by allowing the property to go 
tp sale. The petitioners alleged that they had 
no knowledge of the sale until they got notice in 
a land registration case. 

Heidi (1) that the certificate filed against the 
debtor was void ab initiOf and the sale affected 
the interests of the petitioners who were there- 
fore entitled to have the sale set aside; (2) that 
in the absence of evidence or even allegation to 
show that the petitioners were aware ot the sale 
earlier, the application for setting aside the sale 
must be admitted though filed about 4 years alter 
the sale. {Swansy.) Hafizan Ragho Sao. 8 
B.R. 873. 

S. 29 — Certificate sale — Can be set aside in 

part. 

There is no reason why a certificate sale should 
not be set aside in part under S. 29 of the Bihar 
and Orissa Public Demands Recovery Act. 
{Middleton.) Bundi Singh v. Saidul Haque. 

10 B.R. 543. 

S. 29— Construction— Order setting aside 

sale — Payment of whole cerii/lcaie deht—Jf con- 
dition precedent. 

According to the proper construction of S. 29 
(1) {b) of the Bihar and Orissa Public Demands 
Recovery Act, the certificate debtor or debtors 
should pay the amount actually due from him 
or them before the merits of the application 1 
under S. 29 to set aside the sale are even consi- ! 
dered by the Court, In any case, before any 
orders setting aside the sale are passed under the 
section, the certificate dues should be paid up. 
{Peck.) Nueul Hasan 2/. Abdul Quddus. 1941 
P.W.N.241. 

■ S. 29 — Material irregularity — Amount of 

Interest differently entered in office copy of sale 
proclamation and in copy served on judgment- 
iehtor— Effect of— Sale— If vitiated. 

The mere fact that the interest due under the 
'certificate as mentioned in the office copy of the 
lalg was diffigrgnt item the ampnnj 


entered in the copy served on the certificate- 
debtor is not a material iriegularity vitiating the 
sale. It is at the most a petty irregularity, and 
could, not possibly afiect the amount of bid so as 
to cause substantial injury to the debtor. Unless 
it is established that the property was sold for a 
low price as a result of a material irregularity a 
sale cannot be set aside under S. 29 of the Bihar 
and Orissa Public Demands Recovery Act. 
(Middleton.) Kaskinath Singh v. Tashir 
Ahmad. 8 B.R. 6=1941 P.W.N. 663. 

S. 29 — Material irregularity — Non-affixture 

of copy of sale proclamation in office of certificate 
officer— Effect of— Substantial injury- 

The object of publication of the sale procla- 
mation in the certificate office is that professional 
bidders and the public may know what is coming 
up for sale and the absence of bidders may very 
well cause substantial injury. It is certainly an 
irregularity when no, copy of the sale proclaraa- 
lion is affixed to a conspicuous part of the 
certificate office as reQuired by statutory R. 26 of 
Sch. II of the Act. Wherein such a case pro- 
perty yielding an income over Rs. 2,000 is sold 
for Rs. 800, it must be held that substantial 
injury is caused by the material irregularjUji and 
the sale must be set aside under S. 29. (Middle- 
ion.) Fatma Begum v. Nathuni Lal. 7 B.R, 
617. 

— ^ — S. 29 — Material irregularity— N otic e under 
S. 7 not signed by certificate officer hut impressed 
zviih facsimile of signature of some officer— Effect 
on sale. « ^ , t.., j 

Where the notice under S. 7 of the Bihar and 
Orissa Public Demands Recovery Act is ^ not 
signed by the certificate officer or by any minis- 
terial officer authorised by him in that behalf, 
and the notice, instead of being so signed as 
required by the rules, is only impressed with a 
rubber stamp purporting to be a facsimile of the 
signature of some officer, it must be held that the 
sale held in pursuance of such a notice is vitiated 
by grave material irregularity. A rubber stamp 
is not a signature and therefore the sale is liable 
to be set aside under S. 29 on the ground of mate- 
rial irregularity, especially when the whole pro- 
ceeding is jEound to have been put through with- 
out the knowledge of the certificate debtors and 
caused them considerable material loss. (Lee.) 
Kajbans Sahai V. Chandra Madho Singh. 11 
B.R. 184. 

S. 29— Right to apply under—Suh sequent 

purchaser— If person ^^whose interests are aS acted 
by the sale.” 

A person who is a subsequent purchaser is not 
a person whose interests are affected by the ^ale 
either at the time of the sale or within sixty days 
thereof so as to entitle him to apply under S. 29 
of the Public Demands Recovery Act to set aside 
the sale. (Middleton.) Bibi Umatul Fatma v. 
Mahomed Tauheed. 9 B.R. 250. 


-S. 29- 


- CeriificaU 
proportionate 

liability of each of several debtors— Functions of 


■Scope 

Officer— Power to 


of inquiry ' 
enquire into 


Revenue Court. ^ ^ ... 

The question before the certificate officer ^ 

, proceedings for setting aside a s^e 
;S gi fhg BihRf Ori*sa Public 
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very Act of 1914 is to see that the whole certifi- 
cate dues are paid up beiore the sale is set aside 
and nut to enter into questions as to what 
amount is due from each or any particular certih- 
cate-debtor. This is moie so in a case where it 
is admitted that eacli and every certificate debtor 
is jointly and severally liable for the whole of 
the debt. It is not the function of the certificate 
Court to be led into a discussion in a case ol 
joint liability as to the principle on which parti- 
cular liability should be laid down. Nor is it the 
function of the certificate officer to pass such 
orders as would lead the Courts to which he is 
subordinate to discuss complicated matters of 
liability, obligation and equity which are the 
proper functions of the Civil Court and not ot 
the Revenue Court. {Peck.) Nurul Hasan v. 
Abdul Quddus. 1941 P.WN. 241. 

S. 29 — Where the entire dues of the cerii- 

ficate are not only not deposited but not even an 
offer to do so is made by the applicants to set 
aside a certificate sale until a very late stage 
the application is unsustainable. 

Before the merits of an application under S. 29 
of the Public Demands Recovery Act can even be 
considered by the Court, the certificate debtor or 
debtors should pay the amount actually due from 
him or them. In any case, before any orders 
setting aside the sale are passed under S. 29, the 
certificate dues should be paid. Where the 
liability of all the certificate debtors is joint, it 
is necessary that all the dues of the certificate 
should be paid up before the sale can be set aside 
or before the application should even be consi- 
dered on the merits. (Swansy.) Bijoy Cuandra 
Chatterji V . SiTARAM Banerje. 9 E.R, 159. 

S. 29, proviso ( 2 .)’— Certificate Sale— 

Setting aside — Finding of substantial injury— 
Necessity for. 

In the absence of a finding by the certificate 
officer that he was satisfied that the applicant 
under S. 29 of the Public Demands Recovery Act 
had sustained substantial injury from a material 
irregularity, no sale can be set aside under the 
proviso (a) to S. 29. (Middleton.) Deodut 
Missir V . Dharnidhau Missir. 9 B.R. 134. 


43 — Limitation — Computation — Mdverse 
order on appeal by Collector — Revision to Com- 
missioner and^ Board unsuccessful — Starting 
point of limitation. 

Under S. 43 of the Bihar and Orissa Public 
Demands Recovery Act, limitation has to be 
computed from the date of the adverse order of 
the Collector which determines the matter 
against the plaintiff ; when such order has been 
passed by the Collector on appeal there is no 
furjther appeal but only revision. A suit beyond 
six. months of the Collectors order is therefore 
barred by limitation under S. 43, though it is 
within six months of the orders passed in revi- 
sion by the Commissioner and the Board of 
Revenue. (Rowland and Chatterji, JJ.) Sheo- 
RAjr Dhari Singh v. Kameshwar Singh. 200 
I.C. 309=8 B.R. 668=14 R.P. 647=23 Pat.L T. 
263=A.I.R. 1942 Pat. 378. 


^Ss. 45 and A^—ScopM of—Suii to declare 

certificate sale fraudulent and void*-If barred. 

S. 46 of the Bihar and Orissa Public Demands 
Recoverv Act expressly exempts from the ope- 
jfaitipnsf S».25and4Sef the Act » suit which 


B. & o. PaB. I)BM:AlsrD.S EJBOOV. ACT, (19U). 

is based upon a fraud and which is for a decla- 
ration that a certificate sale was a fraudulent one 
and void on the ground of the purchase being a 
collusive one and on behalf oi ttie real certibcate 
debtors. Such a suit comes under tlie proviso to 
S- 45 and IS not therefore barred by any rule in 
S. 46. i^Harries, C.J,j and Manohar tail, /,) 
Banarsi Das v. Buawanj Kuer. 202 I.C. 57=15 
R.P. 83=8 B.R. 843=23 Pat.L. T. 364=A.I .R. 
1942 Pat. 386. 

S. 46—Scope~''Duly filed'’ — Allegation 

that part of demand is illegally included — Suit in 
Civil Court— Maintainability. 

There is no basis for the argument that a 
certificate cannot be deemed to have been duly 
filed within the meaning oi S- 46 of the Bihar and 
Orissa Public Demands Recovery Act, merely 
because a portion of the alleged debt was not due 
The question of the precise amount of demand 
due IS a question for the decision of the certifi- 
cate officer and of the superior officers, and if no 
defect of procedure is alleged or proved, a suit 
in the Civil Court challenging the certificate pro- 
ceedings on the ground that a portion of the 
demand has been illegally included is barred 
under S. 46 of the Act, because it relates to a 
matter referred to in S. 46. {Rowland and Chah 
terjuJL) Sixeokajdhari StNCH v. Kameshwar 
Singh. 200 I.C. 309=8 B.R. 668=14 R.P. 
647=23 Pat. L.T. 263=A.I.R. 1942 Pat. 378. 

S. Appeal— Order under S. 25— Appeal 

lies. 

An appeal lies against an order passed by the 
certificate officer under S. 25 of the Bihar and 
Orissa Public Demands Recovery Act. {Middle* 
ton.) S. A. Quddus, Liquidator, Bandoh Co- 
operative Society v. Ram Kuer. 10 B.R. 318. 

— ; — ~Ss 60 and 63 — Scope — Appeal and Review — 
Distinction — Review— Jf open in case of error of 
law. See Bihar and Orissa Demands Recovery 
Act, S. 63. 10 B.R. 41. 

-S. 60— Scope — If conflicts with S. 25— 

Order under S. 23— Appealability. See Bihar and 
Orissa Public Demands Recovery Act, S. 25. 
8 B.R. 26. 

S. 62— Order setting aside sale in certificate 

case — Revision— Interference— Error of law— If 
ground— Equity and justice — If to he considered. 

After a holding was sold under the Public De* 
mands Act and purchased by the landlord, one of 
the four certificate. debtors applied for restora- 
tion under Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act, but that 
application was dismissed mainly on the objec- 
tion of the landlord who pleaded that the land 
was still in possession of the tenant. Another 
debtor then applied to have the sale set aside 
under S.29 (2) of the Public Deamands Recovery 
Act and the sale was set aside on the merits on 
the ground of irregularities or non-servicc of 
summons. The landlord applied t6 the Board of 
Revenue in revision under S. 62 of the Public 
Demands Recovery Act. 

Held, that in view of the landlords's case in 
restoration proceedings that the land was still in 
the possession of the tenant, it would be most 
inequitable and result in gross injustice if the 
ials wgrgtqbg set »side, thqugh thgrf^inay be 
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grounds in law for setting it aside. (Swamy.) 
Ram Ran Vjjoya Prasad Singh v. Rajani 
KantaLal, 11 B.R. 132. 

S. Mis take or error'^ —Dismissal of 

case on ground that party zuas absent Subsequent 
discovery that party was present— Power to restore 
on review— Reasons~~lf to be recorded. 

When a certificate case was dismissed as the 
result of a mistake of fact, namely, on the ground 
that the applicant was absent, but it subsequently 
turns out that the party was present, the certifi- 
cate officer has power to review the order of 
dismissal and to restore the case. S. 63 of the 
Bihar and Orissa Public Demands Recovery Act 
is wide enough to cover such a case. There is 
nothing in S. 63 which makes it incumbent on the 
officer to give his reasons in writing. (Swanky.) 
Shiva Shanker Sahay v. Mahomed Yahiya. 
11 B.R. 120. 

S. 63 — ** Mistake or error’ — Meaning of — 

Error of law — Remedy — Appeal and not review. 
The words “mistake or error either in the 
making of the certificate or in the course of any 
proceeding" must be interpreted to mean some de- 
fect of proceeding, and do not include a mistaken 
view of law. An appeal under S. 60 is the proper 
remedy in the case of a mistake of law and not a 
review. {Middleton,) Bihar and Orissa, Posts 
AND Telegraphs Co-operative Society, Ltd. v. 
Azharul Haque. 10 B.R. 41. 

S,%^Scope -Powers of certificate officer 

*-~Power to set aside sales contrary to S. 29. 

Orders under S.63 of the Bihar and Orissa 
Public Demands Recovery Act should only be 
passed in exceptional cases, and it is quite clear 
from the wording of the section that in passing 
an order under S. 63 the certificafe officer must 
come to a finding that some mistake or error has 
occurred in the course of the proceedings: S.63 
no doubt gives wide powers to the certificate 
officer but it certainly does not give him power to 
pass an order contrary to the mandatory section 
of the Act governing the transaction involved. 
A sale can be set aside only under S. 29 of the 
Acton the applicant complying with certain con- 
ditions. Where the conditions are not complied 
with, the certificate officer cannot adopt some 
procedure of his own under S. 63 of the Act to 
set aside a sale. There must be some mistake or 
error to justify an order under S. 63, and the 
error or mistake must be one that is apparent 
immediately, such as some clerical mistake or 
clear mistake of dicition. {Peck,) Nurul HaSan 
V. Abdul Quddus. 1941 P.W,N. 241. 

Sch. II, R. 6 —Discretion— Peon serving 

notice by affixture under direction of certificate 
officer— If illegal—Proceedingsi not vitiated. 

It cannot be held that the discretion to serve 
the notice under S. 7 of the Bihar and Orissa 
Public Demands Recovery Act in the manner pres- 
cribed by R. 6 of Sch. II to the Act rests with 
the serving officer or peon and not with the certi- 
ficate officer. A certificate officer has power to 
direct the peon to serve the notice in the manner 
laid down by R. 6 if he cannot find the certificate 
debtor. The fact that the peon adopts the pro- 
cedure laid down in Sch. II, R, 6, under instruc- 
tions of the certificate officer would . not render 
the proceedings illegal or irregular. (Middleton.) 

Q.D.-29 


BIHAE BEST. CT BAK. LAI^'DS ACT, (1938). 

Lalji Singh v. Deonarain Pathak. 10 B.R. 
596. 

BIHAR RESTORATION OF BAKASHT 
LANDS AND REDUCTION OF ARREARS 
OF RENT ACT (IX OF 1938)— Abatement- 
Death of applicant before hearing— Failure to 
suhUitute heirs— Effect on application — Order for 
restoration — Legality. 

No proceeding can be carried on in the name of 
a dead man without ^ substitution. Where an 
applicant for restoration of baxasht lands dies 
before the hearing and no substitution or amend- 
ment of the application is made the Court has no 
jurisdiclion to order restoration on such applica- 
tion. {Middleton.) Mahomed Abdul Majid 
Kamaldhari L.^l. 8 B.R. 227. 

Applicability to bhaoli lands. 

The Bihar Restoration of Bakasht Lands Act 
is not inapplicable to bhaoli lands. It does apply 
to such lands. {N,F. Peck.) Mahomed Naim 
V. Ram Lal Gope. 7 B.R. 498. 

’■*'RenV' — If includes cess — Definition of 

'rent’' in Bihar Tenancy Act — Applicability, 

The Rent Reduction Act of 1938 does not pur- 
port to deal with cess at all and the artificial 
definition of “rent" in the Bihar Tenancy Act, as 
including cess, does not apply to the Rent Reduc- 
tion Act, and therefore for the purpose of Act 
IX of 1938, cess is not rent. (Agarwala J ,) Ram 
Ranbijay Prasad Singh v. Indardeo Sahai. 
199 I.O. 251=8 B.R. 531 = 14 R.P. 565=22 Pat 
L.T. 996=A.I.R. 1942 Pat. 119. 

Rent Reduction Officer — Jurisdiction to 

reduce rent of holding in the absence of applica* 
iion by person in occupation. 

A holding of about 18 bighas of land with a 
rent of Rs. 75 was settled in the name of one L. 
After a time L surrendered the holding and 
about three years later T got his name mutated 
for half the original holding, viz.^ 9 bighas on a 
rent of Rs. 38. L alone applied for reduction of a 
holding of 18 bighas with a rent of Rs. 76. There 
was no application by T, nor was there any ap- 
plication for reduction of the rent of Rs. 38. The 
Rent Reduction Officer passed an order reduc- 
ing the rent from Rs. 38 to Rs. 19*— 6 — 0 in the 
name of T. 

Heidi that the order was without jurisdiction* 
{Middleton.) Hirday Narain jha V, Tima 
Manjhi. 7 B.R. 816. 

Review-Order of Collector — Finality^ 

Subsequent ruling by Board of Revenue— *If 
ground for review. 

The orders of the officer appointed to dis- 
charge the duties of the Collector under the 
Bihar Restoration of Bakasht Land and Reduc- 
tion of Arrears of Rent Act are final and cannot 
be re-Dpened on the strength of a subsequent 
ruling of the Board of Revenue. {Middleton,) 
Amirol Uaquev. Mathura Das. 7 B.R. 419= 
1941 P.W.N. 244. 

Scope — Purchase by co-sharer — If 

excluded. ^ : ■ 

A purchase by a co-sharer is not cxclu^ic^ 
under the Bihar Act IX of 1938. {MiddletOffS 
Indradeo Prasad Singh v. Rambaramt SiNd*. 
7B.R. 754. 
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-S. 3 — Applic ibility and scope — Lands in 

land-hrds possession by virtue of compromise — 
Title not traced front Court sale — If can he re- 
stored. 

A holding was owned by two groups of co- 
sharers, H and M. The H group obtained a 
decree for arrears of rent, put up ^he holding for 
sale and purchased it in May, 1933. Later the 
M group sued the tenants and the H group of 
landlords for two years' rent, obtained a rent 
decree against the tenants and a money decree 
against the ff group of landlords, and brought 
the holding to sale themselves purchasing it in 
1937. Later, the H group brought a title suit 
against the M group which ended in a compro- 
mise dividing the lands between the two groups 
half and half, 

Heldf in an application for restoration, that 
though the H group had apparently been in pos- 
session since 1933, their title to the half share 
allotted to them under the compromise was differ- 
ent from their title under the sale of 1933, which 
became eliminated by the sale in favour of the M 
group and since the H group had no continuity 
of title, they were not in possession by virtue of 
the Court-sale and hence the land in their pos- 
session could not be restored. The fact that 
they never lost possession was irrelevant, (Mid- 
dleton.) Ajodhya Singh v. Baijnath Prasad 
Singh. 1941 P.W.N. 665. 

S. 3 — Applicability — Decree for arrears of 

rent — Sale of raiyati holding in execution — Pur- 
chase by co-sharer landlord'— Application for res- 
toration — MainiainabilUy. 

S. 3 of the Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act only 
speaks of a decree for arrears of rent; it makes 
no difference between rent decrees and money 
decrees. Purchase by a co-sharer landlord of a 
riyati holding at a sale in execution of a decree 
for arrears of rent is not excluded by the Act 
on application for restoration in such a case is 
maintainable. (Middleton) Narsingh Narain 
V* Rubra Nath. 7 B.R. 749=1941 P.W.N. 377. 

S. 3 — Applicability— H olding purchased by 

landlord — Delivery of possession not effected-— 
Application by tenant for restoration — Maintain- 
ability, 

A bolding cannot be regarded as being in the 
possession or under the control of the landlord 
after he has purchased it but before he has ap~' 
plied for or obtained delivery of possession, so as 
to entitle the tenant to file an application for re- 
storation under S. 3 of the Bihar Act IX of 1938 
(Middleton,) Ram Ashraya Singh v, Khabsu- 
RAT Kuer. 8 B.R. 17=1941 P.W.N. 740. 

S. Z— Application by tenant'— Deceased land 

lord's heirs not impleaded — Effect. 

In an application by the tenants under S. 3 of 
the Bihar Act IX of 1938, it is their duty to find 
out the names of all the heirs of one of the land- 
lords whom they know to be dead, and to make 
them parties to their application. If they do not 
take the trouble to find out the names of such 
heirs and make them parties, their application is 
defective. ‘(Middleton.) Amar Rai v, Baldeo 
Singh. 1941 P.W.N. 431. 
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S. 3 — Application containing names of all 

tenants — Signature by one only — If bad. 

Where ail the tenants concerned are^ named in 
the application, but only one .signed, it is only rea- 
sonable to assume that he signed for^ all, 
especially when no objection was taken to it in 
the lower Court. (Middleton.; Indradeo Prasad 
Singh v. Rambakan Singh, 7 B.R. 754. 

S. Z— Bakasht lands wrongly described as 

raiyati in sale proclamation — Co-sharer landlord, 
if estopped from claiming same as bakasht aftef 
wards. 

The fact that a co-sharer landlord describes a 
land as raiyati land in the sale proclamation for 
sale of the holding for arrears of rent will not 
estop him from afterwards saying that the 
lands are bakasht, when, the lands are such. 

A description in a sale proclamation will not 
confer on any person a status which he does not 
possess under the law. (Middleton.) Rampratap 
Singh v. Rampratap Singh. 7 B.R. 895. 

S. 3 — Scope— Several co-sharers — Restora- 
tion of possession in respect of share of one land- 
lord — Ferfnissibility. 

Bihar Act IX of 1938 does not authorise res- 
toration of land proportionate to the interest of 
one set of co-sharer landlords ignoring another 
stt of co-sharer landlords. (Middleton.) 
Ajodhya Singh v. Baijnath Prasad Singh. 
1941 P.W.N. 665. 

S. 3 — Single ap plication in respect of three 

distinct sales held on different dates — Maintain- 
ability* 

A single application for restoration in respect 
of three khatas or holdings sold on different 
dates under decree, for different arrears is 
irregular and defective. There must lae three 
separate applications although the parties in the 
three holdings are the same as also the points at 
issue and although there is no prejudice to the 
opposite party. (Middleton.) Rampratap Singh 
V, Rampratap Singh. 7 B.R. 895. 

— -S. 3 (1) I — Applicability — Application f$r 

restoration against transferee of purchasing land- 
lord — Maintainability. 

An application for restoration is not mamtain- 
able against the transferee of a purchasing land- 
lord. The words “said landlord’* in S. 3 (1) of 
Bihar Restoration of Bakasht Land Act mean 
the landlord who purchased the holding, and 
under S. 3 (1) at the time of the application for 
restoration by the ratyal, the land must be in the 
possession of the same landlord who purchased 
the holding. (N, F. Peck.) Manzar Hassak v, 
Sukhlal Gope. 7 B.R, 415. 

S. 3 (1 ) — Application for restoration 

against landlord— Latter pleading settlement of 
lands with his sons — Latter also claiming under 
gif t of earlier date— Names of sons entered in P. 
Register only after application — Effect* 

On 20—3—1939, an application for restoration 
was made under S. 3 of the Bihar Restoration of 
Bakasht Lands Act impleading A R 2 iS landlord 
He entered appearance and pleaded that he had 
gifted the lands to his sons before 19—^1938. 
The sons also contended that they got the lands 
by gift on 7—2—1939 and therefore the applica- 
tion was not maintainable. It was fpund that 
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the names of the sons were recorded in Register 
D only on 23 — 1 — 1940. 

Held, that the application was correctly filed 
against .<4 and was competent. {Middleton.) 
Azizur Rahman v. Lachhmi Singh. 7 B.R. 
511. 

S. 3 Raiyaf* — ‘'Landlord'’— Meaning 

of. 

The word '‘raiyat'’ in S. 3(1) of the Bihar 
Restoration of Bakasht Lands and Reduction of 
Rent Act includes the whole body of the raiyats 
and the word *'landlor<i” in S. 3 (1) includes the 
whole body of landlords. (N. F, Peck.) Maho- 
med Naim v. Ram Lal Gope. 7 B.R. 498. 

S. 3 {l)—“Said landlord'’ — Meaning of. 

The expression “said landlord'’ in S. 3 (1) of 
the Bihar Restoration of Bakasht Lands Act 
means that the application only lies against the 
purchasing landlord, i. e., that restoration can 
only be obtained from the landlord who pur- 
chases the holding. {Middleton.) AzizuR 
Rahman v. Lachhmi Singh. 7 B.R. 511. 

S. 3 (2) {ii)— Application Contents of — 

Statement of date of sale and amount of sale 
price — Necessity for. 

Under S. 3 (2) {ii) of the Bihar Restoration of 
Bakasht Lands Act, it is obligatory on an ap- 
plicant to state the date on which and the amount 
for which a holding was sold. An application 
which does not state the separticulars is defective. 
{Middleton.) Rampratap Singh v. Rampratap 
Singh. 7 B.R. 895. 

S. 3 (3) — Limitation— Amendment altering 

character of application— If permissible after 
expiry of time fixed by S. 3 {3). 

An application filed within the time prescribed 
by S, 3 (3) of the Bihar Act IV of 1938 may be 
amended after the expiry of that period under 
certain circumstances ; but an amendment which 
makes the application an entirely new application 
cannot be premitted. Where the Khata number in 
a village in the original application is cut out and 
the date of sale is altered by means of an amend- 
ment, that entirely alter the character of the 
application and cannot be permitted afters the 
expiry of the time limited by S. 3 (3). {Middleton.) 
Ram Ranvijay Prasad Singh v. Narsingh. 1941 
P.W.N. 436=7 B.R. 756. 

Ss. 3 (3) and (4) — Limitation— Application 

Within time— Adding name of party omitted after 
expiry of period— Permissibility. 

An application for restoration of Bakasht lands 
can be amended after the expiry of the period 
mentioned inS. 3 (3) of Bihar Act, IX of 1938. 
If the application was filed within the period 
mentioned in S. 3 (3) an amendment or remedy- 
ing^ of defects subsequently is not barred. The 
omission of a name of a party from the applica- 
tion is a defect falling under S. 4 of the the Act 
and can therefore be remedied after the period 
mentioned in S. 3. {Middleton.) Rudpa Nath 
Missir V . Narsingh Narain Singh. 9 B,R. 359. 

S. 3 (3) — Limitation— Application made in 

iime-^Amendment after period of limitation— 
Permissibility. 

There is no warrant for holding that an appli- 
cation under S. 3 of the Bihar Restoration of 
Land and Reduction of Arrears of Rent Act must i 
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be in all respects complete before the expiry of 
the period mentioned in the section. ^ The 
Collector can entertain an incomplete application 
and when has done so within the time limited, he 
can allow an amendment or a remedying of the 
defects after the period of limitation, provided it 
was entertained within that period, {Middleton.) 
Amtrul Haque V. Mathura Das. 7 B.R. 419= 
1941 P.W.N. 244. 

Ss. 3 (3) and 4 — Limitation — Application for 

restoration against one landlord only— Other 
landlords brought on record after one year-^Appli- 
cation — If barred. 

A tenant applying under S. 3 of the Bihar Re- 
storation of Lands and Reduction of Rent Act 
must, under S. 3 (3), file the application within 
one year from the date on which the section 
came into force. It is necessary for the appli- 
cant to bring in the whole body of the landlords 
upon the record within the period of one year 
prescribed. Where the application originally is 
filed against one landlord only and the remaining 
landlords are not brought on the record until 
after the expiry of one year, the application is 
beyond time and must fail. An amendment of 
the application under S. 4 does not affect the 
period of limitation'laid down in S. 3 (3). (AT. F, 
Peck.) Mahomed Naim v. Ram Lal Gope. 7 
B.R. 498. 

S. ZliZ)— Limitation— Application for resto- 

ration— Only one landlord impleaded— Another 
landlord impleaded after expiry of time fixed by 
S. 3 {3) -Effect. 

S.3(3) of the Bihar Act IX of 1938 fixes a 
special period and an application for restoration 
under S. 3 must be made within that time implead- 
ing thereto, all the landlords. The time fixed by 
S. 3 (3) cannot be extended on the analogy of 
S. 22, Limitation Act which applies onl}' to suits. 
Where, therefore, an application is made under 
.S. 3 of Bihar Act IX of 1938 within the time 
limited by S. 3 (3) impleading as party respon- 
dent only one landlord and another landlord is 
impleaded only after such period has expired, 
the Revenue Court acts without jurisdiction in 
entertaining and acting on such an application. 
{Parma, J.) Sheobadan Sonar v. Bihari Sao. 
1944 P.WN. 499. 

S. S— Scope— Mandatory— Failure to give 

notice— If fatal. 

Under S. 5 of the Bihar Act IX of 1938, it is 
mandatory to give notice of the application and 
of the date fixed for hearing and to send with the 
notice a copy of the application; failure to com- 
ply with these directions is fatal to the maintain- 
ability of the application. {Middleton.) Tri- 
BHUAN Roy V. Rampati Ahir, 7 B.R. 891=1941 
P.W.N. 432. 

S. 6 — Nagdi plot cultivated on behalf of 

petty landlord or by seitlee — Restoration of. 

Where a nagdi plot has been sQitltd bona fide$ 
and it appears that the plot has been cultivated 
on behalf of a petty landlord or has been culti- 
vated by a settlee it cannot be restored upder 
Bihar Act IX of 1938. (Swonsy.) Sahodra Kuir 
v.Harihar Singh. 9 B.R. 7. 

S. Objection by landlord 

Grounds^ ' ^ " 
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S. 6 of Bihar Act IX of 1938 enables a landlord ; lands in question with an unkown third party in 
to object to 


restoration either on the ground of ■ 1939, i.e,, after the date mentioned in S. 6 (1) (d) 


himself cultivating the holding with his own stock 
or by his own servants, or on the ground that the 
holding is in the possession of a third party. If 
the holding is in the possession of a person 
falling under Ss. 6 (1) (a) or 6 (1) (d), the land is 
not liable to be restored. (Middleton.) Mah- 
BUBUU Rahman v. Deolal Singh. 7 B.R. 794. 

S. 6-^Plot not in possession of purchasing 

landlord-^Restoration of — Sale or surrender for 
consideration — If settlement* 

A sale or surrender for consideration by a 
londlord of his rights under S. 22 of the Bihar 
Tenancy :Act to a superior landlord is not a settle- 
ment for purposes of Bihar Act IX of 1938. 
Certain landlords purchased the occupancy rights 
in three bhauli plots in 1932. In a subsequent 
partition in 1937 among the landlords these plots 
were allotted to another co-sharer ; in February 
1938, the landlords who purchased the occupancy ' 
rights sold the rights which they had under S. 22 
of the Bihar Tenancy Act to the co-sharer in 
whose pati the plots fell. The tenant filed the 
application for possession, in July 1939, contend- 
ing that the sale of February 1939, was a settle- 
ment which, having been made after March, 1938, 
could not affect his right to restoration. 

Heldt that the transaction could not be con- 
sidered to be a settlement and since the plots 
were not in the possession of the purchasing land- 
lords at the time the application was filed, the 
application for restoration could not be allowed. 
(Swansy.) Sahodra Kuer v. HARUi.-tR Singh. 
9. B.R. 7. 

S. 6 (1) — Flea of petty landlord-^Burden 

of proof -^Nature of evidenceto be let in. 

If a landlord under S. 6 (1) of the Bihar Resto- 
ration of Lands Act takes the objection that he 
is a petty landlord he must show by evidence 
that he is a petty landlord. Merely to swear to 
an affidavit stating the amount of cess paid by all 
the shareholders, without any attempt to show 
what particular amount of ccss any particulnr 
landlord paid or even what would be his share 
worked out on any particular basss, would not be 
, sufficient to prove the allegation that the land- 
lords are petty landlords. (N. F. Peck.) Maho- 
med Naim v. Ram Lal Gope. 7 B.R. 498. 

Ss. 6 (1) and 6 (2), proviso 

— Meaning of. 


of the Act. No notice was given to the settlement 
holder and the tenants got possession delivered 
yn 14 _ 1 _ 1940 . In May 1940, the tenants got a 
remission of rent under S. 112-A (c) of the Bihar 
Tenancy Act after a local inquiry. In November, 
1940, the settlement holder applied under S. 11 
of the Bihar Restoration of Bakasht Lands Act, 
alleging that he came to know of the restoration 
only on 3— U— 1940 and claimed the benefit of S. 

1 8 of the Limitation Act on the ground that he 
was kept out of knowledge of delivery of posses- 
sion by fraud. He set up a settlement under a 
registered deed dated January, 1937. 

Heldt (1) that there was no obligation on the 
Restoration Officer to issue notice on the alleged 
settlement holder under the proviso to S. 6 (2) 
(d) of the Restoration Act if the settlement was 
not made within the time mentioned in S. 6 (1) 
(d) ; (2) that the settlement alleged to have been 
made was not bona fide ; (3) that there was no 
satisfactory proof of any fraud practised on the 
settlement holder such as would bring his objec- 
tion under S. 11 of the Act within the purview of 
S. 18, Limitation Act, (Middleton.) Rajendra 
Prasad v. Lakht Prasad. 9 B.R 216. 


The expression “third person” in S. 6 (1) (d) 
and in S. 6(2), proviso cannot be construed as 
meaning any one other than the purchasing land- 
lord and the original tenants. S. 6 (1) (d) refers 
Jo such, third person being in possession andean 
thus only include persons with whom a settlement 
lias been made by the landlord. (Middleton,) 
Azizvr Rahman v. Lachhmi Singh. 7 B.R. 
511. 

— — Ss. 6 (1) (d) and ll-^Settlement after 
date mentioned in 5. 6 (1) {d)--Notice of applica- 
f^ restoration to settlement holder — Neces^ 
Ex parte restoration order— Ob jectionunder 
S, \l^CQm'petency—Fraud--*Proof, 

On 6— 12-— 1939. the tenants obtained an ex 
^rte order for restoration under the Bihar 
Restoration of Bakasht Lands Act, alleging in 
their application that the landlord had settled the 


Ss. 6 (1) (d) and 9 (2) (a) (iv)^Settle- 

meni and restoration— Distinction— **Kestoratioff' 
—Restoration or settlement before Act — Effect of, 

A holding that was sold measured 62*31 acres. 
The landlord pleaded that before Act IX of 1938 
was passed he had restored 30 bighas (18.75 
acres) to the judgment debtors, but there was no 
proof of the same. 

Held, that all the settlements before the Act 
should be regarded as settlements under S. 6 (1) 
((i) of the Act and therefore the maximum area 
to be restored was 15*58 acres under S. 9 (a) (iv) 
of the Act. 

Obiter: There is nothing in the Act to justify 
a distinction between settlement and restoration. 
I f before the passing of the Act a landlord allow- 
ed an ex-tenant to regain or to retain possession 
of part or all of a holding which had been sold 
up and become Bakasht Malik, it would not have 
been referred to as restoration of Bakasht, but 
would be referred to as a settlement. (Middleton,) 
Krishna Chandra v, Raghubar Sinha. 9 
B.R. 101. 

S. 7—N ctice—Service on all landlords— If 


essential, 

S. 7 of the Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act clearly 
contemplates due service of notice on all the 
landlords named in the application. If notices 
are not served on all the landlords or not proper- 
ly served on any, the Restoration Officer^has no 
jurisdiction to decide the case ex parte. There 
were several landlords mentioned in an applica- 
tion by the tenants. A notice was issued on one 
landlord only; but after his name the word 
**wagaM* (and others) was mentioned and the 
notice was served on a servant of the one land- 
lord mentioned. 

Held$ there was not complete service on all 
the landlords named in the ajiplication and the 
Restoration Officer had no jurisdiction tp prpcpjBd 
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ex parte. {Middleton.) Md. Habibur Rahman v. 
Dewan Gope. 7 B.R. 649. 

-Ss. 8 and 9 — Conditional order of restoration — 

Date fixed for payment of 1st instalment of money — 
Non^deposit — Effect of — Deptsii after expiry of time 
Jurisdiction to pass order for restoration. 

Where an order for restoration is passed 
under the Bihar Restoration of Lands Act, 
stating that the lands should be restored on the 
payment of a certain amount in five annual kists, 
the 1st instalment to be deposited on a fixed date, 
the order is a sort of conditional order which 
automatically lapses as soon as the date fixed is 
passed without either the deposit being made or 
additional time asked for. The application for 
restoration on which the order is made automati- 
cally stands rejected. On failure of the tenant to 
deposit the 1st instalment unless an application 
for time is made and granted, the Restoration 
Officer has no jurisdiction thereafter to pass an 
order for restoration on the ground that the 
deposit has been made subsequently. {Middle- 
ton.) Ramdhan Puri v. Jagernath Sahay. 7 
B.R. 505=1941 P.W.N. 454. 

■ ■ ■ ■ ■■■ " Ss. 8 and. 9 — Order fixing amounts payable by 

tenant and fixing date for pay merit of instalments — 
Effect and nature of. 

An order fixing the amounts payable by a 
tenant under Ss. 8 and 9 of the Bihar Act IX of 
1938 and fixing a date for payment of an instal- 
ment is a conditional order which would auto- 
matically lapse as soon as the date fixed has 
passed without the deposit being made or addi- 
tional time asked for. A tenant who so allows 
the order to lapse without paying the instalment 
in time or applying for extension of the time 
cannot subsequently claim any restoration. 
{Middleton.) Peyare Mahton v. Bibi Bintul 
Fatima. 9 B.R. 241. 

S. 8 — Portion only of decretal amount realised 

by sale — Amount paid by tenant for restoration of land 
— If has effect of satisfying entire decree — Right of 
landlord to realise balance. 

There is no express provision in the Bihar 
Restoration of Bakasht lands and Reduction of 
Arrears of Rent Act as to what is to be done in 
a case where a portion only of the decretal 
amount has been realised by the sale of 
a holding. In such a case the payment made by 
the tenant under S. 8 of the Act for the restora- 
tion of the land cannot be taken to have the effect 
of satisfying the entire decree. The landlord 
decree-holder will therefore, be entitled to 
proceed for the balance. He cannot however 
realise more than the decretal amount. He can 
execute his decree for such amount only as 
remains unpaid after deducting from the decretal 
amount the amount which has been paid by the 
tenant in the proceedings regarding the restora- 
tion of lands, after making allowance for the 
costs of the decree. {'Fazl AH, /.) Hari 
Mahton v. Jamal Hossain. 199 I.C. 24=8 B.R 
482=14 R.P. 525=23 P.L.T. 571=A.I.R. 1942 
Pat. 304 (2). 

— S. 8 (1) — Burden of proof — Plea of '"'petty 
landlord^ — Onus — Duty of landlord to adduce evi- 
dence. 

Under S. 8 (1) of the Bihar Restoration of 
Bakasht Land Act, the landlord has to appear pn 
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the date of the hearing of the application and put 
forward the ground that he is a petty landlord. 
If he makes that objection, he must show by 
evidence that he is a petty landlord. Where all 
that is done is to file an affidavit sworn to by the 
Patwari of the landlord stating that the landlord 
is a petty landlord without any attempt being 
made to show what particular amount of cess 
any particular landlord paid that would not be 
sufficient proof. {N. F. Peck.) Manzar 
HaSSAN V. SUKHLAL GoPE. 7 B.R. 415. 

S. 8 (1) (h) proviso — necessarily in- 
curred etc. — Meaning of. 

If an order for delivery of possession could 
not be obtained without incurring certain expen- 
ses, such expenses are costs necessarily incurred 
in connection with the application for delivery of 
possession within the meaning of the proviso to 
S. 8 (1) (&) of the Bihar Act IX of 1938. 
{Middleton.) Prasadi Mahton v. Baijnath 
Sahai. 9 B.R. 163. 

S. 8 (1) (b) cope— Amount payable 

under S . 8 (1) (^) (l) — Amount paid by raiyat in cask 
subsequent to sale — If to be given credit to in calculat- 
ing. 

S. 8 (1) (6) proviso of the Bihar (Act IX of 
1938), makes no provision for adjusting any 
payment made in cash or out of Court, and such 
payments cannot therefore be credited under S. 8 
(1) {b) (i). A raiyat therefore cannot get credit 
for an amount subsequently paid by him in cash 
when the sale price of the^ holding was not 
enough to satisfy the decree, in calculating the 
amount to be paid by the rai 3 at under S. 8 (1) 
{h) (1). {Middleton.) Prasadi Mahton v* 

Baijnath Sahai. 9 B.R. 163. 

S 9 — Calculation of area — Individual khatas 

— If io be taken as separate holdings. 

For the purpose of calculating the area under 
S. 9 of Bihar Act IX of "^938, each individual 
khaia has to be treated as a separate holding. The 
mere fact that there was only one decree one 
execution proceeding or one application will not 
make two khatas one holding. '‘{Middleton.) 
Sqrendradeo Narain V* Deoki Singh. 8 B.R. 
149. 

S. 11 — Application under — Limitation Act, 

S. 18— Applicability. Limitation Act, S, 18 

7 B.R. 1003. 

S. 12 — Scope and effect of— Sale of 

holding — Purchase by landlord and delivery of 
possession— Decree for money in respect of 
period between sale and delivery of possession — 
Subsequent restoration of land to tenant under 
Act — Effect of — Decree for money— If altered 
into one for rent— Liability to reduction under 
S. 15 (a). 5 *^^ Bihar Restoration of Bakasht 
I.ANDS AND Reduction of Arrears of Rent 
S. 5. 22 Pat. L.T. 998. 

— S. 12 {h)— -Scope and effect — Restoration 

land — Subsequent application for reduciton of rent — 
Competency. 

Though S. 12 (fe) of Bihar Act IX of 1938 revi- 
ves all such rights a*^ the raiyat h ' d in respect bf 
the land and the incidents thereof before its PlEl® 
the section does not bar acquisition of new 
A raiyat can therefore apply for reduct^bniR^lj^ 
after restoration pfithe land to hjin 
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IX of 1938, although the Act was not in force at 
the time of the sale of his holding for arrears 
of rent. (Swa^i^iy.) Sorhan Singh v. Hakbans 
Pandey. 9 B.R. 138. 

S. IZ (1)— 'Deposit tmih the Collector '' — 

Meaning of — Sub-irrasury closed on due date— 
Deposit next day — Validity. 

The expression “depo.sit with the Collector'' in 
S. 13 (1) of Bihar Act (IX of 1938), does not 
mean deposit with the naziri. ^ In a sub-division 
the normal way of doing this is to deposit in the 
Stib-treasury. If the sub-treasury is closed on 
the due date, a deposit made on the next day on 
which it is open is valid. (Middleton.) Surpat 
Singh v. Nabi Mandal. 10 B.R. 643. 

Ss. 15 and 16 — Applicability and Scope — 

Proceeding for recovery of arrears pending — 
Application under S. 16 — Maintainability. 

S. 15 of the Bihar Act IX of 1938 applies only 
to occupancy holding for the arrears of rent of 
which there is a suit or proceeding pending, and 
not to an occupancy holding for the arrears of 
rent of which there is no pending suit or proceed- 
ing. It is therefore not correct to say that S. 15 
comprehends all occupancy holdings and that 
S. 16 consequently does not apply to any 
occupancy bolding. Where a proceeding is pend- 
ing for recovery of the arrears of an occupancy 
holding, the holding is one to which S. 15 (b) 
applies and to which S. 16 cannot apply; and an 
application under S. 16 is not maintain.-ible. 
(Agarwala and Shearer^ JJ ) Kameshwar Singh 
Bahadur v. Rameshwar Singh. 21 Pat. 704= 
1942 P.W.N. 205=205 I.C. 136=16 R.P. 247=9 
B.R. 197=24 PX.T. U3=A.I,R, 1943 Pat. 66. 

Sa. 15 and l6~-ApplicahiHiy—Occupancy 

holding— ‘Produce rent payable— Application for 
reduction of rent under S. l6 — Competency. 

S. 15 of the Bihar Restoration of Bakasht 
Lands and Reduction of Arrears of Rent Act has 
no apijlication to an occupancy holding in respect 
of which produce rent and not money rent is 
payable. Such a holding comes within S. 16 of 
the Act and an application for reduction of rent 
of such a holding can properly be made under 
S. 16 of the Act. (Harries, C.J.t and Varma /.) 
Sree Kant Lalz;. Ajodhya Singh. 194 I.C. 99 
=7 B.R. 698=1941 PWN. 234=22 Pat.L.T. 
374=13 R.P. 653=A.I.R. 1941 Pat. 390. 

— Ss. 16 and 18 — ApplUaHUty— Occupancy hold- 
ins with rent. 

'' Per Full Bencks (Shearer, /., contra.) — Upon a 
proper construction of S. 15 and S. 16 of the Bihar 
Act IX of 1938 an occupancy holding bearing cash rent 
comes ■within S. 16 of the act if the raiyat is not entitled 
to relief un^er S. l5. (Fasl AH, C.J., Chatterli and 
Shearer, JJ.) KaMESHWAR SinGH BahADUR v. 
ARJUNMISSIR. 24: Pat. 66*26 P-L-T. 96=1946 
P.W.N. 87=A.I,B. 1945 Pat. 86 (F.B.). 

Ss. 15 and 16 — Applicability— Occupancy 

holding with cash rental — Right of tenant to 
apply for relief under 5.16. \ 

S. 15 of Bihar Act IX of 1938 applies to occu- 
pancy holdings at a cash rent and such an occu- 
pancy holding with a cash rental is not contem- 
plated by S. 16 of the Act. Such occupancy 
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tenants are given relief under S. 15 of the Act 
and cannot apply under S. 16 (1) of the Act. If 
they can obtain no such relief under S. 15, they 
cannot fall back on S 16. (Harries, CJ., and 
Manohar Lall, /.) Kameshwar Singh Bahadur 
V Dhunman Gope. 21 Pat. 794=1942 P W.N. 
208=205 I .C. 1 1 1=16 R.P. 243=24 PatX.T 94 
=9 B.R. 194=A.LR 1943 Pat. 73. 

Ss 15 and 20 — Applicability — Post-sale 

stage of execution. 

Reading Ss. 15 and 20 of the Bihar Restoration 
of Bakasht Lands and Reduction of Arrears of 
Rent Act together, it would seem that where the 
rent of an occupancy holding has been reduced 
under S. 112- A (1) id) of the Bihar Tenancy Act, 
the landlord shall not even in an execution pro- 
ceeding be entitled to recover from the raiyat any 
arrears of rent in excess of the rate allowed by 
the Rent Reduction Officer. There is nothing in 
these sections to confine their operation to stages 
of execution proceedings previous to the sale, 
and a judgment-debtor cannot be refused relief 
merely on the ground that the execution sale has 
already taken place; provided, of couise, that the 
execution proceeding is still pending The execut- 
ing Court has power to act in accordance with 
S. 15 (a) of the Act, although the judgment- 
debtor’s application is made after the expiry of 
30 days from the date of sale. Tbe executing 
Court clearly does not become functus officio 
merely on the expiry of the 30 days from the sale 
— that stage is only reached when the sale is con- 
firmed and the execution case dismissed as on 
full satisfaction. (Dhavle, J.) P.C. Lal Choud- 
HURY V. Bilto Mahto. 7 B.R. 941=195 I.C. 490 
=14 RP. 131=1941 P.W N. 603=A.1.R 1941 
Pat. 572. 

S. 15— Decree for rent and cess — Reduc- 
tion of rent subsequently in proceedings under 
S. 15— Decree for cess — If also reduced. See 
Bengal Cess Act, S. 41, 21 Pat. 628. 

S. 15 (a)— Applicability— Execution pro- 
ceedings — Sale held but not confirmed — Rent 
reduced after sale in favour of decree-holder hut 
before confirmation — Amount to be deposited by 
judgment-debtor under 5.174 of Bihar Tenancy 
Act. 

The mandatory provisions of S. 15 (a) of the 
Bihar Restoration of Bakasht Lands and Reduc- 
tion of Arrears of Rent Act are made applicable 
to proceedings for the execution of a decree by 
S. 20 The proceedings in execution do not 
terminate with the sale so that before the sale is 
confirmed the ^ proceedings still continue to be 
proceedings in execution. Where therefore, 
after a sale of a holding in execution of a rent 
decree in favour of the decree-holder but before 
its confirmation, the judgment-debtor obtains an 
order reducing the rent payable under S. 112-A 
(1) (d) of the Bihar Tenancy Act, he is not 
bound to deposit the full amount for which the 
sale was held when he applies to have the sale set 
aside under S 174 of the Bihar Tenancy Act, 
He is required to depo.^it only such amount as the 
decree-holder is entitled to recover on account of 
arrears of rent as was finally determined by the 
Rent Reduction Officer. If the judgment debtor 
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deposits more, he is entitled to withdraw the 
excess amount. (Manohar LalU /.) Sukhraj 
Roy z/. Kesha B Mohan Thakur. 8 B.R. 108= 
197 I.C. 175=1941 P.W.N. 749=A.I.R. 1942 
Pat. 262. 

— — S. 15 (a) — Applicability — ''Rent'' — If in- 
cludes damages for use and occupation — Decree 
for damages for compensation for use and 
damages for period between sale and delivery of 
possession — If liable to reduction. 

S. IS (a) of the Bihar Act IX of 1938 clearly 
deals only with rent and not with damages or 
profits for use and occupation. Where after the 
sale of a holding for arrears of rent and purchase 
by the landlord, the landlord obtains a money 
decree against the ex-tenant for the period bet- 
ween the date of the sale and the date of delivery 
of possession to the landlord such decree amount 
is not rent which can be reduced under S. 15 (a). 
The relationship of landlord and tenant comes to 
an end and ceases to exist when the holding is 
sold for arrears of rent ; and what would be pay- 
able by the occupant is only damages for use 
and occupation and not rent. The fact that the 
land is subsequently restored to the tenant under 
Bihar Act IX of 1938 does not have the effect of 
converting the suit and decree for damages for 
use into one for rent under S. 12 ot the Act As 
there is no claim for rent and as no decree for 
rent is passed S. 15 (o) cannot apply. (Agarwah, 
/.) Ram Ran Bijay Prasad Stngh v. Ami 
Tewary. 199 I.C. 676=8 B.R. 607=14 R.P. 609 
=22 Pat. L T. 998=A.I R. 1942 Pat. 131. 

S. 15 (c) — Construction and scope— Land- 
lord if altogether deprived of right to interest on 
arrears of rent on reduction. 

S. 15 (c) of the Bihar Act IX of 1938 has not 
the effect of depriving the landlord altogether < f 
his right to interest on the arrears of interest 
when the rent has been reduced under the Act. 
The section has to be read as meaning only that 
he is not entitled to interest “on the amount of 
the arrear so reduced, on the difference 
between the original rent and the reduced rent. 
The addition of the words ''on the amount of 
arrears so reduced” after interest in S. 15 (c) 
clearly indicates that the Legislature did not in- 
tend to deprive the landlord of interest to which 
he is expressly declared to be entitled by S. 67 of 
the Bihar Tenancy Act. It is clear that landlord 
is to get interest only on the basis of the reduced 
rent. (Aqarwala, J.) Ram Ranbtjay Prasad 
Singh v. Tndardeo Sahai. 199 I .C. 251=8 B R. 
531=14 R.P. 565=22 Pat.L T. 996=A.I.R. 1942 
Pat. 119. 

— — — S. 15 (c) — Construction — amount of the 
arrears as so reduced'^ — Meaning of — Right of landlord 
to interest on amount of reduced rent and on amount 
knocked off. 

There can be no doubt that the words "the 
amount of the arrears as so reduced” in S- 15 (c) 
of Bihar Act IX of 1938 refer to the reduced 
amount, that is to say, the amount which is pay- 
able as a result of the rent. reduction proceedings. 
A decree-holder landlord is not therefore entitled 
to interest on the reduced amount Nor is the 
decree holder landlord entitled to interest on the 
amount of arrears of rent which has been knocked 
off as a result of the rent reduction proceedings. 
Interest on the ampunt knocked off or disallowed 
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is merely accessory to the principle disallowed 
and when the principal itself is not recoverable 
the intere<;t too is not recoverable. (Harries, 
C.J. and Fazl Ali, J.) Inderdeo Sahai v. Ram 
Ranbt j\y Prasad Singh. 21 Pat. 628=203 
I.C. 418=9 B.R. 80=15 R.P. 172=24 P L.T. 46 
=A.I.R. 1942 Pat. 470. 

S. 16 — Applicability — Occupancy holding with 

cask rent. 

S. 16 of the Bihar Act IX of 1938 definitely 
refers only to holdings which are not referred 
to in S. 15, and cannot therefore include any 
occupancy holding paying cash rent. (Middleton. 
Dfonarain Tewari v> Kameshwar Singh 
Bahadur. 8 B.R. 760. 

— S. 16 — Application under — Erroneous order on 

— I f null and void — Executing Court — If can ignore 
wrong order, 

Theifact that the order passed by a Rent Reduc- 
tion Officer on an application for reducti-on of 
rent under S. 16 of the Bihar Act IX of 1938 is 
wrong does not^ necessarily make it an order 
without jurisdiction. If there is no inherent 
want of jurisdiction, and the application is one 
which the Rent Reduction Officer has jurisdiction 
to entertain, the fact that he finds the facts 
wrongly cannot make his order null and void; 
the order of the Collector reducing the rent can- 
not be ignored and^ effect must be given to it in 
execution proceedings ^ The executing Court 
cannot ignore an order with jurisdiction, however 
erroneous the order may be. (HarrieSt CJ, and 
Varma,J.) SrkiKantLal v. Atodhya Stngh. 
194 I.C. 99=7 B.R. 698=1941 P.W.N. 234=22 
PatL.T. 374=13 R.P. 653=A.I.R. 1941 Pat. 
S90. 

S l^-^Occupancy raiyat — No suit or proceeding 

pending for recovery of arrears of rent — Right to apply 
under S. ]6 without applying under S.l\2-A, Biker 
Tenancy Act. 

Qwaere.— Whether an occupany raiyat against 
whom no suit or proceeding is pending for reco- 
very of arrears of rent of his holding is entitled 
to make an application under S 16 of Bihar Act 
IX of 19'^8 without having applied for settlement 
or reduction of rent under S. 11 2- A of the Bihar 
Tenancy Act. {Agarwala and Shearer, JJ.') 
Kameshwar Singh Bahadur v Fameshwar 
Singh. 21 Pat. 704=1942 P.W,N. 205=205 1. 
C. 136=15 R P. 247=9 B.R. 197=24 P.L.T, 113 
A.I.R. 1943 Pat. 66. 


— S 16(1) — Applicability' — Relationship of land 

lord and tenant — If should subsist at time of application 
for reduction. 

There is no warrant for holding that the Bihar 
Restoration of BaVasht Lands and Reduction of 
Arrears of Rent Act has no application if the 
relationship of landlord and tenant has ceased to 
exist when rent reduction proceedings are com- 
menced. If a relationship of landlord and raiyat 


existed between the parties during the period m 
which the rent sought to be reduced accrued, then 
it matters not whether such relationship is sub- 
sisting when application is made under S. 16 (1) 
of the Act to reduce the arrears due to the cxr/ 
landlord. (Harries, CJ., and Varma, J) Sre® 
Kant Lal A Iodhya Singh. 194 IC 99==f?i't 
R. 698=22 Pat.L.T. 374=1941 P.W N 234=*% 


R.P. 653=A.I.R. 1941 Pat. 390, 
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Ss 17 and 19 — Scope and effect of— Order 

reducing decretal amount and granting instalment — 
Absence of prior application for stay — Jurisdiction of 
executing Court to execute original decree and hold 
sale. 

Where an application is made under S. 16 of 
Bihar Act IX of 1938 to reduce the rent due 
under a decree for arrears of rent, the Rent 
Reduction Officer is fully empowered to reduce 
the decretal amount due to convert the decree in- 
to an instalment decree. Under S. 19 of the Act, I 
the moment the Rent Reduction Officer has 
reduced the arrears and granted instalments, exe- ! 
cution of the original decree cannot proceed. 
The executing Court has to give effect to the 
order -which is made with jurisdiction. Whether 
or not a previous application had been made to 
stay proceedings under S. 17 of the Act, pending 
the result of rent reduction proceedings, further 
execution cannot proceed once the Rent Reduc- 
tion Officer has made an order reducing rent and 
granting instalments, and the executing Court 
has no jurisdiction to sell the judgment debtor’s 
property in execution of the decree as it original- 
ly stood. (Harries, CJ., and Varma, /.) Sree 
Kant Lal v. Ajodhya Singh. 194 1.C 99=1941 
P.W.N. 234=7 B.R 698=22 Pat. L.T. 374=13 

R. P. 653=A.I.R. 1941 Pat. 390. 

S. 18 (2) — Right to reduction under — Condi- 

tions to be satisfied by tenant. 

Upon a true construction of S. 18 (2) (a) of 
Bihar Restoration of Bakasht Lands Act and 
Reduction of Arrears of Rent Act, the Collector 
must dismiss the application of a tenant under 

S. 16, unless the tenant has complied with the 
three requirements of S. 18 (2) (a) (i), (n) and 
(lit). A tenant who has not complied with all 
the three has no right to claim a reduction of 
rent. (Harries, CJ„ and Varma, J.) Sree Kant 
Lal'v. Ajodhya Singh. 194 I.C. 99=7 B.R, 698 
=22 Pat. L.T. 374=1941 P.W.N. 234=13 R.P. 
653=A.I.R. 1941 Pat. S90. 

S. 22 — Commissioner^ s powers of Interference — 

Order under S. 69, Bengal Tenancy Act, at variance 
with evidence-— Interference. 

In view of S. 22 of the Bihar Restoration of 
Bakasht Lands and Reduction of Arrears of Rent 
Act, a Commissioner has no power to revise 
orders of the Restoration Officer under S. 69 of 
the Bengal Tenancy Act, unless the latter has 
acted without jurisdiction or there has been some 
material irregularity. Where the Restoration 
Officer accepts self-contradictory statements at 
Iheir face value and brushes aside documents, 
and passes an order at variance with the evidance 
dis order is without jurisdiction and must be 
held to be perverse so as to justify interference 
m nvisioh. (Middleton.) Dipa Singh v 
Banwari Singh. 8 B .R. 93. 

B* 22 — Finding of fact 

of Commissioner. 

^ A finding of fact should not be interfered with 
in revision by the Commissioner unless it can be 
characterised as perverse. The mere fact that the 
C^missioner considers that the Restoration 
Umcer had not sufficient reasons for believing 
the genuineness of an alleged settlement cannot 
justify his interference with a finding of fact bv 
ffic Restoration Officer. (Middleton.') Sarjug 
Singh v. Sheo Shankar Mahton. 8 B.R. 28, 


-/ nterference — Powers 
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S. 22 — Finding of fact — Interference — Powers 

of Commissioner. 

Unless a finding of fact arrived at by the 
Restoration Officer is perverse or contrary to the 
evidence, and can be said to be absolutely 
untenable, the Commissioner is not justified in 
upsetting a pure finding of fact in revision, 
merely because he thinks that there whs no suffi- 
cient reascio for the lower Court to reject a docu- 
ment. (Middleton ) Mahomed Mobin v. Kedar- 
NATH Thakur. 8 B.R. 42. 

S. 22 — Revision — CornmissionePs power to inter- 


fere on questions of fact. 

Where in a case under the Registration of 
Bakasht Lands Act, the Registration officer has 
entirely disregarded important evidence and 
ignored the recitals in a document of settlement, 
the commissioner is entitled in revisisn to inter- 
fere on questions of fact. The circuuistances 
being exceptional, such interference is justified 
and the Board of Revenue will not allow a second 
revision on that ground. (Middleton.) Mahabir 
Singh v. Ramdas Rout. 8 B.R. 330. 

S. 22, — Revision — New point — Plea of fton- 

foinder of parties — If cart he raised for first time in 
second revision to Commissioner. 

Where a point as to non-joinder of parties is 
taken for the first time in second revision before 
the Commissioner, he is justified in declining to 
allow it to be raised. (Middleton.) Surendra- 
DEO Narain V. Deoki Singh. 8 B R. 149. 

S, 22 — Revision — Powers of Board of Revenue- 

Power to interfere in cases of non -joinder or other 
defects in application. 

In cases under the Bihar Restoration of Bakasht 
Lands and Reduction of Arrears of Rent Act, it 
in open to the Board of Revenue in revision to 
consider whether the defects or omissions in an 
application, such as non-joinder, are so substantial 
that the application should be regarded as not 
maintainable and an order granting restoration 
is therefore without jurisdiction. (Middleton.) 
Da.so Koeri V. Rupa Mahto. 7 B.R. 630=1941 
P.W.N. 246. 

BIHAR TENANCY ACT (VIII OF 1885)«- 

Rules under — R. 123-- Not retrospective. 

R. 123 of the new rules under the Bihar 
Tenancy Act cannot be given restrospectice effect. 
(Middleton.) Mahomed Yunus v. Bisheshwar 
Singh. 1941 P.W.N. 746=8 B R. 314. 

" -S. S —Co- sharers landlords — Person inducted on 
land by one of them — Rights of. 


A person who is inducted upon the land belong- 
ing to a number of co-sharers by one co-sharer 
without the consent or authority, expreess or 
implied, of the former is not a raiyat in respect 
of the_ entire land and cannot acquire occupancy 
right in it by being in possession for 12 years or 
upwards. (Fasl All, CJ,, Chatterji and Sinha, 
IJ.) Kaniz Fatma V, Hossatnuddin Ahmad. 
22 Pat 382-207 I.C. 353«16RP. 21=9 BR 
401 = 1943 P.W.N. 161=24P.LT. 175=AJ.R. 
1943 Pat. 194 (F.B.). 

"S. XZ— Purchase of share of tenure — Notice not 
given to landlord— Purchaser not impleaded in rent 
suit— Decree, if affect his interest. 

There is nothing in the Bihar Tenancy Act to 
suggest that the title of the transferee is not com- 
plete until the landlord receives notice of the 
transfer. The mere fact that the Court does not 
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carry out the directions contained in S. 13 of the 
Act cannot affect the title of the transferee, nor 
can his failure to deposit the landlord’s fee. If, 
therefore, in a rent suit against the recorded 
tenants, the landlord does not implead the trans^ 
feree who has purchased a share in the tenure, 
the decree does not affect his interest. (Fasl Ali. 
CJ. and Agarwala, /.) Chandra Sekhar Messir 
v. Jagarn.'Vth Singh. 24 Pat. 148=1945 P.W.N. 
338=A.I R. 1945 Pat, 313. 

g, 13 — Scope — Sale of tenure in execution — Con- 
firmation of sale and deliver]/ of possession to purchase? 
— Landlord's transfer fee not deposited — E^ect — Subse- 
quent suit against original tenant for rent— ‘ Execution 
— Sale of tenure in execution of suck decree — Legality , 
The effect of S. 13 of the Bihar Tenancy Act is 
that on an involuntary sale of a permanent tenure 
being confirmed by the Court, title in the tenure 
passes to the purchaser at the sale, and the trans- 
fer is complete notwithstanding that the land- 
lord’s transfer fee has not been deposited or 
paid. The liability of the original tenant for pay- 
ment of rent comes to an end on confirmation of 
the sale. Therefore any proceedings for rent 
after the completion of the transfer must be 
against the transferee, and any decree passed in a 
suit against a person other than the transferee can- 
not confer on the landlord any right to ignore the 
interest of the transferee. Where, after a tenure 
had been sold in execution and possession thereof 
had been delivered to the purchaser after confir- 
mation of the sale, a landlord sues the original 
tenant for rent and obtains a decree, he cannot, in 
execution of such decree, bring to sale the tenure 
which had passed to the purchaser in execution 
before the suit. (Agarwala and Imantf JJ.) 
Prabhabati V, Lalji Mahton. 23 Pat. 356=216 
I.C. 273=11 B.R. 130=17 R.P. 136=1944 
P.W.N. 144=A.I.R. 1944 Pat. 252. 

S, 21 — Applicability — Ghairmazrua land — Set- 
tlement for residential purpose after T.P. Act — Entry 
showing possession of occupant — Value, of . 

S. 2l of the Bihar Tenancy Act has no appli- 
cation to the case of land which is not settled with 
a person as a raiyat ; where the land is ghair^ 
mazrua land with a house and sehan on it and is 
settled after the T.P, Act for residential purposes, 
there being no registered instrument, an entry in 
the record-of-rigbts showing a person as being 
in possession of the land with the house and 
sehan on it, falls outside the purview of record-of- 
rights under Ch.’X of the Bihar Tenancy Act, and 
no inference of permanent tenancy can be drawn. 
Such an entry is not meant to be a decision as to 
the rights of the landloid and tenant Tespectivtl 3 
(Harries, CJ, and Dhavle, J.) Ram Ran Bijaya 
Prasad Singh v, Ramjivan Ram. 200 I.C. 769= 
8 B.R. 727=15 R.P. 11=23 Pat. L.T. 294 A.I.R. 
1942 Pat. 397. 

*; Ss. 22 Expl. and X12-A--Applicability— -Hold- 

ing owned by Hindu father — Father and sons forming 
joint family — Sons purchasing holding in their names-^ 
Right to apply for reduction of rent. 

It is only an occupancy raiyat who can apply 
for reduction of rent under S. 112-A of the 
Bihar Tenancy Act. In the case of holding which 
is owned by a Hindu father, his undivided sons 
who form a joint family with him must be deemed 
to hkve an interest in the proprietary right of 
their father. They Lcannot therefore have pccu- 
SO 
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pancy right as well in the holding by reason o£ 
their having purchased the holding in their indi- 
vidual names in the absence of proof that the 
purchase was made out of self-acquired property 
or that the family had separated. Explanation to 
S- 22 of the Act cannot save the undivided sons of 
the proprietor. (Middleton.) Shibanath Sahu 
V. Suraj Mohan Thakue. 8 B.R. 538, 

(as amended in 1907 S. 22 (^)— Co-shat er in. 

possession after purchase of holdhig in execution of rent 
decree — Sains of — Decree for money payable by him to 
co-sharers — Execution — Limitation — Sch, 111, Art, 6 
Bihar Tenancy Act — Applicability — Provincial Small 
Cause Courts Act, Sch. 1 1 Art. 8 — Order in exeemiott 
of decree against co-sharer — Second appeal — Maintain-- 
ability — C.P, Code, S. 102. 

A co-sharer landlord in possession under S. 22 
(2) of the_ Bihar Tenancy Act (as amended in 
1907), having purchased an occupancy holding in 
execution of a decree for rent in his favour 
against the tenant, is not a tenant under his co- 
sharers, and what is payable by him to them is 
not rent. A suit against such a co- sharer by the 
other co-sharers for what is payable by him under 
S. 22 (2) of the Act, is not a suit for rent as con- 
templated by Art. 8 of Sch. II of the Provincial 
Small Cause Courts Act, and is therefore cogniz- 
able by the Court of Small Causes. No second 
appear lies in such a case. An application for 
execution of the decree in such a suit is governed 
by the general law of limitation and not by Art. 6 
of Sch. HI of the Bihar Tenancy Act. (Agar^ 
wala. J.) Rajkishore Prasad Narain Singh v. 
Motibul Rahman. 201 I.C. 795=15 R.P. 79*=8 
B.R. 836=23 Pat. L.T. 348=A.I.R. 1942 Pat. 
391. 

S. 22 (2) — Applicability , 

S. 22 (2) only applies where the tenant acquires 
a good title as a landlord also. Harries, C J., and 
Manohar Lall, J.) Biskshwar Dass v. Sashi- 
NATHfHA. 22 Pat. 133 = 208 I.C. 129=16 R.P. 
54=10 B.R. 31=A.I,R. 1943 Pat. 289. 

(as amended in 1907), S. 22 (2)— Scope Co- 
sharer landlord purckaing raiyaii — Sub-letting of land 
to settled raiyat — Latter, if acquires occupancy rights at 
once. 

A settled raiyat, to whom a co-sharer landlord 
who has purchased an occupancy holding sub-lets 
the land or any portion of the land comprised in 
the holding, at once acquires a right of occupancy 
in it, whether or not the custom of transferability 
exists in the village in which the holding is situat- 
ed. Status and rights of co-sharer landlord 
purchasing raiyati holding prior to 1907 and the 
effect 0 1 subsequent partition allotting that land 
to another co-sharer, considered. {Meredith and 
Shearer » JJ.) Anand Singh v, Medni Singh. 
23 Pat 291=C1944) P.W.N. 183. ‘ 

S. 22 (3)-— Construction-Occupancy hold- 
ing— Purchase by thicadar — Effect-yXhicadar 
selling right to co-sharer landlord — Rights and 
status of latter — Cannot resist claim of other co- 
sharers to share by partition. Harihar Prashad 
Singh?/. Hit Lal Singh, [see Q.D. 1936— ’40, 
Voh I, Col. 558,] 192 I .C. 502=7 B.R. 472=13 
R.P. 491. 

(as amended in 1934), S. , 

and effect of — Brectwnrof 
value Pi land pr renders tt 
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tenancy — Residence of ralyat — If included in 
purpose oj' tenancy. 

Under S.23 (2) of the Bihar Tenancy Act, as 
amended in 1934 it is no longer open to the 
Courts to speculate or to receive evidence to 
show that the erection of buildings (not merely a 
dwelling house as in S. 76) for the domestic or 
agricultural purposes^ of the raiyat and his 
family is or is not an improvement, or does or 
does not impair the value of the land, or does or 
does not render it unfit for the purposes of the 
tenancy. The section says in the broadest terms 
that it shall not be deemed to impair the value of 
the land materially or to render it unfit for the 
purposes of the tenancy. The question as to 
what proportion of the area of the tenancy is 
occupied by the structures erected thereon is no 
longer n point on which such a case has now to 
be decided. The purposes of an agricultural 
tenancy include the erection of a building for the 
domestic purposes of a raiyat and the residence 
of the raiyat is covered by S 23 (2) (c). (Rowland 
and Chatiprjt, JJ.) Sahdeo Singh v. Jadu 
Mister, 199 I.C. 631=8 B.R. 551=1942 P.W. 
N. 84=14 R..P. 598=A J.R. 1942 Pat. 370. 
— (as amended in 1938), S. 23-A (b)— 
Scope— If ultra vires or inoperative by reason of 
repugnancy to S. 37. Contract Act— Government 
of India Act, S. 100. 

S. 23-A (b) of the Bihar Tenancy Act ^ as 
amended in 1938 deals with a provincial subject 
and is not ultra vires or inoperative by reason of 
any actual repugnancy to an All India Act, viz., 
S. 37 of the Contract Act. (Rowland and ChaU 
ierji, JJ.) Been Mahomed Mian v. Hulas 
Narayan Singh. 21 Pat. 336=8 B.R. 519=14 
R.P 548=5- F.LJ, (HC.) 79=199 I.C. 182= 
1942 P.W.N. 66=23 P.L.T. 143=AI.R. 1942 
Pat. 296. 

--------(as amended In 1938), S 26-A. — Applicability 

— Homestead land — S. 182 — Object and scope of. 

It is well settled that a tenant who is not a raiyat in 
respect of a piece of homestead land, but is so in 
respect of the agricultural land which he holds in the 
village, and the homestead land is held otherwise than 
as part of the tenant^s holding as a raiyat, must be 
regarded as holding the homestead land in accordance 
with the provisions of the Bihar Tenancy Act in the 
absence of any local custom or usage. S 26- A of the 
Act read with S. 182 of the Act would apply to the 
homestead land in the same way as it is applicable to 
land held by a raiyat. The land would therefore be 
transferable under S. 26-A. (Sinha and Das, JJ] 
G, M. Fra.SAB SaHI V. PrikHA. 24 Fat. 366 = 
1-946F.W.N 468=A.I R. 1946 Fat. 428, 

^S. 26-A (as amended in 1938) — Applicabi- 
lity to under-raiyat — Right of under-raiyat to 
transfer land. 

Occupancy holding in S. 26-A of the Bihar 
Tenancy Act refers to the holding of an occu- 
ancy raiyat and not the land of an under-raiyat 
aving a right of occupancy. S. 26-A does not 
confer any right of transfer on an under-raiyat 
even when read with S. 48-B of the Act, 
(Rowland, J.) Abass Khan v. Mahomed 
Hussain. 195 I.C. 866=14 R.P. 168 = 7 B.R, 
981=22 Pat.L.T. 749=A.I.R. 1941 Pat 593. 

S. 26-B (as amended in 1 9 38). --Scope- 

Title extinguished by rent sale in execution of 
decree before 1934 — If revived. See BiH. Ten. 
Act, S.26-N. 22 Pat 370 (F.B.). 
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S. 26-BS cope— Transfer after l—l— 1923 

Landlord not recognising— Deposit of transfer 
fee —If 7nakes transfer binding on landlord— 
Questions of title— Jurisdiction of Revenue Court 
to decide. 

The procedure for payment of a landlord's 
transfer-fee under S. 26-B of the Bihar Tenancy 
Act cannot be uttlised to compel the landlord to 
recognise a transfer which he had not previ- 
ously recognised. Where a landlord has not 
recognised a transfer effected after 1 — 1 — 1923, it 
is not binding on him without notice as provided 
by the proviso in S. 26 -B. He cannot be com- 
pelled to recognise a transfer by a tenant whom 
he had never recognised or accepted as a tenant. 
A Revenue Court is not the proper forum to 
decide contested questions of title such as 
whether a transfer is a real transaction or only a 
nominal one, or whether the transferee and his 
heirs had been in possession. (Middleton.) 
Gawri Shankar Ram v. Girja Prasad Singh. 
7 B.R. 940. 

S. 26-N — Applicability— Rent decree fully 

executed prior to section coming into force. 

Though S. 26 -N which was introduced into the 
Bihar Tenancy Act by the (Amendment) Act, 
1934, w%s expressly made retrospective, it could 
not possibly affect rent decrees which had been 
obtained and which had been fully executed 
previous to the section coming into force. The 
section will apply to all cases which had not been 
the subject-matter of litigation or which were 
actually the subject-matter of litigation when 
the Amending Act came into force, namely, on 
10th June, 1935. It can have no application what- 
soever when the transferee had been lawfully 
ejected before the Amending Act came into 
operation. The section cannot, therefore, affect 
the rights of a purchaser who had purchased the 
property in execution of a rent decree and 
obtained possession before the Amending Act 
actually came into force. (Harries, C.J., and 
Manohar LaH. J ) Raja Jha v RamchandRa 
Jha, 7 B.R 720=194 I.C. 199=13 R.P. 674= 
1941 P.W.N. 450=22 PatX.T. 505=A.LR. 
1941 Pat. 455. 

S. 26-N (as amended in l^ZA)Scope and 

effect — Rent sale in execution of rent decree 
before Act — Purchaser's right — If affected— 
Rights already extinguished — If can be revived— 
S. 26-B, proviso. 

Neither S. 26-N of the Bihar Tenancy Act as 
amended in 1934 nor the proviso to S. 26-B of the 
Act as amended Sin 1938, which replaced the old 
section 26-N, though expressly made retrospec- 
tive can affect any title which had already been 
acquired under a rent sale held in execution of a 
valid rent decree under the Bengal Tenancy Act 
then in force. An occupancy holding which was 
not transferable without the landlord's consent 
under the law then in force (Bengal Tenancy 
Act), was purchased by the plaintiff under a 
registered sale deed of 10 — 6—1917, but the 
plaintiff did not get his name entered in the 
landlord’s sherists. In 1932 the landlord sued 
the recorded tenant’s heir and obtained a rent 
decree against fhat heir and brought the holding 
to sale in execution of that decree. Defendant 2 
purchased the holding at the sale and purported 
to take delivery of possession in 1934, In 193 
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defendant 1 obtained a money decree against 
defendant 2 and in execution attached the hold- 
ing. The plaintiff on the basis of his purchase 
preferred a claim which was disallowed in 1938 
and he then brought a suit under O. 21. R 63, 
C P. Code* to establish his right to the holdings. 

Held} that the defendant No. 2 having purcha- 
sed the disputed holding before the Bihar 
Tenancy Amendment Act of 1934, came into 
force at a rent sale held in execution of a valid 
rent decree under the Bengal Tenancy Act then in 
foree, he was not entitled to take the benefit of 
old S. 26-N of the Act or the proviso to S. 26-B 
of the Act as amended in 1938. The plaintiff’s title 
having been already extinguished by the rent 
sale of 1933, his suit must fail, {Fazl A:i, CJ. 
Chetterji and Sinha, //.) Chtntaman Mander v, 
SiA Ram Mandal. 22 Pat. 370=207 I.C. 
209=16 RP. 17=9 B.R. 383=24 P.L.T. 150= 
1943 P.W.N. 101=A I .R. 1943 Pat. 189 (F.B). 

S.29 — AppiicobiUiy — Rent aqreed upon in 

course of proceeding for settlement of fair rent. 

A rent agreed upon in the course of a fair rent 
settlement proceeding cannot have the force of a 
rent fixed under S. 29 of the Bihar Tenancy Act 
especially when there is no registered contract 
iSwanzy^) Gajo Singh v, Satguru Sadan. 9 
B.R. 142. 

(as amended in 1937), Ss. 29 and 112-A (1) 

(a) — Enhancement''^ Rent increased hy compromise in 
suit — Effect — CanctUation as enhancement under 
-S'. 112-^ (1) (a) — Jurisdiction of Rent Reduction 
Officer, 

The question whether an increase in rent of a holding 
is an enhancement under S 29 of the Bihar Tenancy 
Act is a question of fact, or a mixed question of fact 
and law to be determined by the authority competent 
to cancel enhancement under S. 112-A (1) {a) of the 
Act. The Rent Reduction Officer, appointed to dis- 
charge the functions of the Collector under S. 112-A, 
has jurisdiction to consider and decide that question. 
He has jurisdiction to decide wrong as well as 
right. If he decides wrong, the wronged party can 
only take the course prescribed by law for setting 
matters right ; and if that course is not taken the deci 
sion, however wrong, cannot be disturbed. Where the 
rent of a holding is increased as the result of a com. 
promise in a suit, it cannot be said th»t the rent settled 
by the compromise is not an enhancement under S. 29 
of the Bihar Tenancy Act. On the other hand the 
Rent Reduction Officer would be perfectly justified and 
would be within jurisdiction in treating the increased 
rent as an enhancement and cancelling it under S. 112 A 
(1) (a) {Sinha and Pande, //.) PRABHU v. DOMA. 
24 Pat. 434. 

S. 29 first proviso— Applicability and scope 

— Illegal enhancement paid jor more than three 
years-T-If becomes legal. 

The 1st proviso to S. 29 of the Bihar Tenancy 
Act refers only to Cl (a) of S. 29. An extra 
levy which is illegal does not become legal under 
the proviso when it has been paid for three years. 
The proviso only provides that if an enhanced 
rent has been actually paid for three years there 
is no need for the contract of enhancement being 
in writing and registered. (Middleton.) Shah 
Hamid-ud-din V, Firangt Singh. 8 B.R 775. 

S. 29 proviso (i)~Scope and effect of-^ 

Enhancement exceeding two annas in the rupee 
paid for theree years— If made legalSiarting 
point under S. 112 A (d) . 
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Proviso (i) to S. 29 of the Bihar Tenancy Act 
does not apply to an enhancement exceeding two 
annas in th» rupee, but only applies to make a 
contract which is not in writing registered, en- 
forceable if the enhancement has been paid for 
three years. It does not say that an enhance- 
ment exceeding two annas in the rupee is It gal as 
soon as it has been paid for three years- Such 
an enhancement can therefore be disregarded for 
purposes of S. 112-A (d) of the Bihar Tenancy 
Act. (Middleton.) Jagat Prasad Singh v. 
Kuldip Singh. 8. B.R 694. 

S. 38 (as amended by Act VIII of 1937) 

— Repeal of— Effect-Suit for rent — Claim te 
abatement on ground that land is covered with 
sand — Power of Court to grant relief. 

Up to the amendment of the Bihar Tenancy 
Act in 1938 by the Amendment Act VIII of 1937 
which repealed S. 38 of the Bihar Tenancy Act, 
an occupancy tenant had the right to maintain a 
suit for abatement of rent on the ground that his 
holding or a portion of it was covered with sand, 
and both occupancy raiyats and other tenants 
could in a suit for rent against them, claim relief 
on the same ground relying on the rule of justice 
equity and good conscience under wliich Courts 
have always the power to grant relief on this 
ground in suits for rent. The repeal of S. 38, by 
the Amending Act of 1937, has only deprived an 
occupancy raiyat of his right to obtain relief of 
abatement by suit, but the right of every tenant of 
agricultural land including occupancy raiyats to 
obtain relief be way of abatement in a suit for 
rent against him has not been affected by the 
Amendment Act. (Agarwala, /.) Sheonandan 
Prasad Singh z;. Krishna Chandra. 197 I.C. 
694=8 B.R. 271=14 R.P. 342=22 Pat.L.T. 789 
=A.I.R 1941 Pat. 611. 

Ss. 40 and 112 — Commutation— Ch^nlshdi 

rent — Right to commutation— Interference as 
regards rotes and calculation in commutation. 

Chaulaba rents can be commuted and the ten- 
ants are entitled to apply and have such rents 
commuted. If such commutation is refused, 
the Board will ^ interfere in revision- But the 
Board will not interfere as regards the rates and 
calculations which result only in very small 
differences. {Middleton.) Dilchand Mahton v. 
Shah Md. Sajjad. 8 B.R. 438. 

S. 40— Commutation of rent — Evidence of 

realisation — Decrees for rent — Value of. 

^ Rent decrees may be some evidence of realisa- 
tion in cases of commutation of rent but the 
value of such evidence must in any case, be app- 
raised. and when the decrees are based on crop- 
cutting experiments made in a few plots for one 
year only, clearly the value of such evidence as 
to realisation is practically nil. The question is 
one of fact. (Middleton.) Alakh Narain 
Sinha v. Dahu Mahton. lo B.R. 180. 

S. 40 — Scope — Illegal realisation by land lord— 

If can be taken into account — Application of past prices 
to ascertain cask values of previous realisations — Pro-- 
priety. 

All illegal realisation by the landlord cannot be 
taken into consideration in commutation proceed- 
ings under S 40 of the B.T. Act. Where a land- 
lord who was under the record-of**rights entitled 
only to half, has been consistently 
of the produce, the 1/16 is an ' 
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and should not the taken into account. It is not 
correct under S. 40 to apply past prices for ascer- 
taining the cash value of previous realisations; 
as that would be inequitable the tenants. {Mid^ 
dleton.) Sahodri z;. Sh. Abdul Rauf. 1941 P. 
W.N. 491. 

S. 40 (4 ) — •Applicability and 3'/r<7/J<'-~Manhuncla 

rent — Determination of rent operating as reduction of 
cask equivalent of produce rent — If illegal. 

S. 40 (4) of the B.T. Act applies to Manhunda 
rent and it is not illegal to determine a rent which 
in effect is a reduction on the cash equivalent of 
the produce rent as fixed by the document creat- 
ing the Manhtmda rent. There is no warrant for 
holding that a Revenue Court cannot under the 
guise of commutation vary a contract between the 
landlord and the raiyat. A raiyat cannot contr- 
act himself out of his right to apply for commu- 
tation, and if the provisions of the law for effect- 
ing commutation make it compulsory (as they 
do) to have regard to certain factors which may 
result in a reduction of the rent, the landlord 
cannot plead that this reduction is illegal. (Mid- 
dleton.) Dwarkadhish Prasad Singh v, Kartic 
Misir. 8 B.R. 177. 

. S. 4:0 (4) (€)— Rent decree of Civil Court — 
Admissibility as evidence of realisation — Value of suck 
decree. 

A Civil Court decree for rent is not inadmis- 
sible as evidence of realisation in a rent commu- 
tation matter. Such a decree is admissible as some 
evidence of realisation, although realisation by 
rent decree is only a very rough guide for fixing 
a commuted rent. There is nothing illegal or 
improper in considering a rent decree in such 
light. (Middleton.) Basdeo Singh v. Lachh- 
uman Kishore Saran. 10 B.R. 376. 

S.40(6} (as amended in IdZS)— Collectors 

order — Finali ty — Revision — Interference — When fusti-' 
fied. 

Where an appellate order is declared by-law to 
be final, the superior revenue authorities, such as 
the Commissioner and the Board of Revenue 
cannot interfere in revision either on the ground 
of any error of law or on the ground that the 
order has proceeded on a wrong view of fact. 
But the Board or the Commissioner may inter- 
fere with an order which is, of itself, without 
jurisdiction. Revision is in the discretion of the 
revising Court and no party has a prescriptive 
right to have an order modified in revision. 
Under S* 40 (6) of the Bihar Tenancy Act as 
amended an 1938, the decision of the Collector in 
a commutation case, and that of the prescribed 
authority on appeal, are final, and unless they 
are without jurisdiction, cannot be interfered 
with in revision by the Commissioner. (Middle- 
ton.) Bhatu Mahton V, Ahsanul Zafar. 10 
B.R. 335. 

" S. 40 (6) — Scope— Order rejecting landlord's 

objections to commutation — Appealability — Remedy. 

Under S. 40 (6) of the Bihar Tenancy Act, an 
appeal lies from an order under S. 40 (3) commu- 
ting rent and not from an order rejecting the 
landlord’s objection to commutation. Where in a 
commutation case, the landlord objects on the 
ground that the applicant is not in possession and 
is not entitled to commutation, and the objection 
is rejected by the Revenue Officer, there is no 
right of appeal to the Collector from such rejec- 
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tion. The proper remedy of the landlord is a 
revision, application to the Commissioner 
(Middleton.) Sidheswar Singh v. Ram Kirpa/ 
Singh. 8.B.R. 329. ^ 

S. 40- A — Scope— I f overrides S. 112— Revenue 

Officer invested with power to reduce rent — Jurisdiction 
to reduce rent commuted under S. 40 by compromise, 

S. 40-A of the Bihar Tenancy Act cannot be read as 
overriding the provisions of S. 112; S. 112 is quite 
independent of S. 40-A. S. 40-A only prohibits further 
reduction of rent within l5 years at the instance of the 
tenant just as much as it prohibits enhancement of the 
rent within l5 years at the instance of the landlord 
when rent had been commuted under S. 40, except under 
certain conditions. Under S. 112, if it becomes neces- 
sary in the inteiests of public order or of the local 
welfare, the Provincial Government has the authority to 
invest a Revenue Officer with the power to settle all 
rents without exception, including even rents which have 
been commuted under S. 40. A Revenue Officer so 
I invested with power to reduce rent has jurisdiction to 
I reduce the rent of a holding which was commuted either 
I under S. 40 or by agreement between the tenant and the 
landlord between the 1st day of January, 1911, and the 
31st day of December, 1936. Where in a proceeding 
under S. 40 of the Act, the rent was reduced according 
to a compromise between the landlord and the tenant 
and the Revenue Officer drew up a schedule under S. 40 
stating that it would take effect from 1st September, 
1933, the order of commutation is one under S. 40, 
though the compromise may have been the basis as to 
the extent of the commutation. If the rent is reduced 
according to the principles laid down in the clauses 
mentioned in S. 40-A, there is substantial compliance 
with the section and the order of reduction cannot be 
said to be without jurisdiction. (Fazl Ali^C.J. and 
Imam, /.) YaSIN v. TaramaHTON. 24 Fat. 697= 
AXR. 1946 Fat. 16. 

— ; — S. ^Z—Applicahility — Occupancy holding — 
Raiyat carving out portion and settling same with 
tenant under registered patta for non^agri cultural 
purposes— Stiit by heirs of raiyat against succes- 
sor of tenant — Rent payable— Rate fixed by Act or 
rate fixed in paita— Transfer of Property Act — 
Applicability. 

The applicability of the Bihar Tenancy Act 
depends upon tile nature of the original tenancy 
and not on the character of the parcels w'hich go 
to compose the land forming the tenancy. The 
provisions of the Act will apply if the lease is 
for agricultural purposes and not because the 
land is agricultural. The land in dispute was the 
occupancy holding of who was the occupancy 
raiyat thereof. M settled a part of the land with 
defendant No. 1 who was the manager of an 
institution. He entered into possession under a 
registered patta, dated 14th November, 1918, 
agreeing to pay an annual rental of Rs. 32. The 
holding, out of which, the land was so settled 
was at the time an agricultural holding, M died 
plaintiffs, who were the heirs 
of M, brought a suit in 1938 against the 1st 
defendant and the 2nd defendant, the present 
manager of the institution, for recovery 6f 
arrears of rent contending that they sued in their 
capacity as co-sharer landlords, and that the suit 
was pverned not by S. 48 of the Bihar Tenancy 
Act but by the T. P. Act. The defendants plead- 
ed that the plaintiff’s predecessor having been 
louna to have been in possession as the raiyat of 
an occupancy holding, S. 48 of the B* T. Act 
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plied. It was found that the object of the tenancy 
created in 1918 in favour of the 1st defendant 
was not for agricultural purposes, though the 
nature of the original tenancy was undoubtedly 
agricultural. 

Heldt (1) that the case was governed by the 
Bihar Tenancy Act, the holding being an agricul- 
tural holding; (2) that the 2nd defendant was an 
under-raiyat under the plaintiffs ; and (3) that he 
was liable to pay rent not at the jama of Rs. 32 
fixed under the patta of 1918, but only at the rate 
provided by S. 48 of the Bihar Tenancy Act. 
(Manohar Lall and Chatterji, JJ.) Jado Singh 
V . Bishunath Lall. 196 I.C. 849=22 Pat.L.T, 
821=14 R.P. 257=8 B.R. 127=A.I.R. 1942 Pat. 
71. 

Ss. 48-A and 48-B (as amended in 1938) 

— Applicability and scope — Under-raiyat in pos- 
session for more than 12 years — Service of notice 
of ejectment — Subsequent suit — Death of tenant 
— Amendment Act coming into force — Effect — 
Accrual of occupancy rights— Retrospective opera- 
tion~-*Rights of legal representative to continue in 
possession. 

S. 48-A of the Bihar Tenancy Act, as amend- 
ed by Act XI of 1938, is clearly retrospective 
and applies to all persons who have held as under- 
raiyats and who have not been ejected when the 
Act came into force. A notice served under S. 
49^ of the Act cannot extinguish the under 
raiyat's interest, it merely furnishes a cause of 
action for an ejectment suit. Until the tenant is 
ejected in execution of a decree his rights cannot 
be extinguished. S. 48-A is expressly made 
retrospective and would apply to pending actions. 
Where it is found that the tenant was in continu- 
ous possession of the disputed land as an under- 
raiyat for more than 12 years before the service 
of notice under S. 49, he must, by operation of 
S. 48-A, be deemed to have acquired a right of 
occupancy in the land before the notice was 
served on him under S. 49, and no decree in 
ejectment can be passed against such tenant after 
the coming into force of the Amendment Act, 
though the suit was filed before, and pending at 
the time of the coming into force of the Amend- 
ment Act of 1940. The service of a notice under 
S. 49 in such a case is quite ineffective. The 
fact that the tenant dies during the pendency 
of the suit would make no difference, when he 
has under S. 48-A acquired occupancy rights be- 
fore the date of the suit. S. 48-B of the Act as 
amended would apply, and on the tenant’s death 
his interest in the land devolves upon his heirs 
as if the land had been held by him as an occu- 
pancy raiyat. The landlord would not be entitled 
to a decree for possession as against the heir 
who is impleaded as the deceased tenant’s legal 
representative on his death. (Fazl Ali, CJ. 
Chattcrji.and Sinha, JJ.) Sadhu Shaean Singh 
V . Deonath Saean Rai. 22 Pat. 411=207 I.C. 
401=16 R.P. 33=9 B.R. 419=24 P.L.T. 197= 
1943 P.W.N. 109=A.I.R. 1943 Pat. 206 (F.B ). 

S. 48-A, (as amended by Act XI of 1938)— 

Scope and effect — Decree for ejectment-— Appeal — 
S. coming into force pending appeal — Effect of 

—Accrual of occupancy rights. 

Where during the pendency of an appeal from 
a decree in an ejectment suit, S. 48-A of the 
Bihar Tenancy Act as amended by Act XI of 
1938 conies inip f prce the dif endant upder-raiyat I 
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must be deemed ^ to have acquired occupancy 
rights in the land in dispute if he has continu- 
ously held the land as an under-raiyat for more 
than 12 years before the suit. The fact that 
notice to quit was given to the tenant (defendant) 
during that period would not prevent the accrual 
of occupancy rights. (Agarwala, /,) Jai Naeain 
Raut V . Dhaneshari. 192 I.C. 181=13 R.P. 
415=7 B.R. 328=A I.R. 1941 Pat. 222. 

S. 48-A —(as amended in 1938), Scope— 

Retrospective operation — Government of India Act^ S. 
292 — Construction a7td scope — If affects applicability of 
S. 48-^, B. r. Act. 

S. 48-A of the Bihar Tenancy Act, as amend- 
ed in 1938, is retrospective. The object of that 
section was to quiet titles which are more than 
12 years old and to ensure that if during these 
twelve years the under-rajyats have not been 
ejected, they shall have the right to remain on 
the land as if they were occupancy tenants.^ In 
the application of the section to pending litiga- 
tions,, there is no distinction between cases where 
the decree of the lower Court is affirmed by the 
appellate Court and those in which it is reversed 
nor does S. 292 of the Government of India 
Act of 1935 prohibit the giving of retrospective 
effect to S.' 48-A of the Bihar Tenancy Act. 
There is nothing in S. 292 to suggest that there 
was any intention to curtail the power of the 
Indian legislature or other competent authority 
to decide in what manner a new law should ope- 
rate as against the existing rights. All that S; 292 
provides is that the existing law shall remain in 
force until it Is repealed and not that the rights 
which have accrued under that law shall continue 
to be exercised even after the date of the repeal. 
S. 292 can obviously have no application to a case 
where pending appeal the question of the applica- 
bility of S. 84-A of the new Bihar Tenancy Act 
arises after the old law has been changed and the 
new section has come into operation. If the 
l.egislature can make new laws and unmake old 
laws, it can also create new rights as well as take 
away rights already accrued. S. 48-A of the 
Bihar Tenancy Act was intended to be given 
effect to in the case of all under-tenants whose 
rights were in dispute at the time the section 
came into force irrespective of whether they had 
been holding lands since before its enactment or 
otherwise. (Harriest C./.t and Fatsl Alh /•) 
Bhagwati Prasad v. Sahadeo Upadhaya. 195 
I.C. 339=14 R.P. 116=7 B.R. 918=4 F.L.J. 
(H.C.) 146=1941 P.W.N. 216=22 Pat.L.T. 356 
= AJ.R. 1941 Pat. 413. 

S.4:Z~A— Scope — Retrospective operatio7i — Under* 

raiyat in continuous possession for l2 years — Notice to 
quit— Amending Act coming into force — Effect — Ejech 
m nt suit— Maintainability . 

S. 48-A of the Bihar Tenancy Act as amended 
in 1938, is clearly retrospective and applies to all 
persons who have held as under-raiyats -for 
twelve years continuously and who have cot be^ 
ejected when the Act came into force. ^ Even if 
the landlord had served a notice to quit on the 
under-raiyat before the amended Act came into 
force, the suit for ejectment must fail if before 
the notice to[™quit the under-raiyat had beefe.^n 
possession for twelve years. ‘ 

Qwom: Whether S. 48-A will apply tq^^case 
where the under-raiyat has been 
the amending Act cams intq 
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J, and Fast Alu /•) Ram Chaiutar Sah v. 
Doma Mian. 1942 P.W.N. 75. 

S, 51 — Presumption — Application oj — Rent 

Reduction case — Rent shoimtinTerij f.aggite of 
1903 supported by Attested Rent of 1915— Pre- 
sumption— Rent ivhen first became payable — 

S n2‘A. 

The presumption arising under S, 51 of the 
Bihar Tenancy Act applies not only in respect of 
a particular succeeding year when it is proved 
that rent was realised for the immediately pre- 
ceding year at a particular rate, but also to each 
successive year one after another, until its ope- 
ration is arrested by proof on the part of ihe 
tenant that the conditions of the tenancy were 
altered in the mean while. Where the evidence 
for the landlord, consisting of the Terij Laggite 
of 1903, which is accepted by the Rent Reduc- 
tion Officer as genuine specifies the rate of rent 
which tallies with the attested rent in 1915, that 
would be sufficient to show that the rents were 
not changed between those dates, and unles-s this 
is rebutted by the tenant, it must be held that 
the rent has been traced back to 1903. The 
landlord's evidence supported by the Attestation 
Note and the presumption under S.51 of the 
Bihar Tenancy Act would be sufficient to show 
that the rent first became payable in 1903 or 
before that year. In proceedings under S, 112-A 
of the Act, that year must therefore be taken to 
be the year when the rent first became payable. 
iSwansy.) Raj Kishore Prasad Narain Singh 
V, Bishun Sahai Singh. 8 B,R. 865. 

“j— -S. 52 (as amended in 1938) — Applicabi- 
lity — Suit for rent— Claim to abatement on 
ground of diluvion — Right to relief — Burden of 
Proof. 

Where in a suit for rent of a holding the 
defendant-tenant pleads that a portion of the 
holding _ having diluviated, he is entitled to a 
proportionate abatement of rent, the case falls 
under S. 52 of the Bihar Tenancy Act which 
gives statutory recognition to the principle which 
has been recognised by Courts in India that a 
tenant whether he be an occupancy raiyat or 
otherwise, is entitled to abatement of rent if the 
whole or part of the land held by him is diluvia- 
ted. This relief cannot be denied on the ground 
taht S. 38 of the Act which gave an occupancy rai- 
yat a right to file a suit for abatement has been 
repealed by the Amending Act of 1937. The 
burden of proof is of course on the tenant who 
has to prove measurement and ascertainment and 
to show the exact area diluviated in each year. 
IRowtand and Manohar LaU* JJ.) Sital Prasad 
V. Stjrendra Nath. 196 I .C. 558=14 R.P. 208= 
8B.R. 36=22 PalL.T. 795=A.I,R. 1942 Pat. 
70. 

S. 53 — Rent — Instalments — IV hen due. 

Each instalment of rent is considered to fall 
due on the last date of the period in respect of 
which it is payable. Rent is not considered as 
accruing from day to day. (Agarwala and Row- 
land, JJ,) Chhatar Singh v. Syed Shah Qasim 
GtitANi. 192 I.C. 213=13 R.P. 444=19 Pat. 
824=7 B.R. 344=1940 P.W.N. 994=A.I,R, 
1940 Pat. 673. 

• B. BO— Proprietor as well as mortgagee recorded 

in D, Register— Right to recHVe rent— Third person*' 
^^Jlfeanin^ of. 


BIHAR TENANCY ACT, (VIH OF 1886). 

When the Regit.ter D contains the names of both the 
pioprietor of an interest, the person who is in actual 
pjssession must be considered to be the landlord entitled 
to receive rent. The expression “third person” in the 
latter part of the section evidently refers to a person 
other than the one who is recorded in Register D. 
and cannot mean a person who would be entitled to 
receive rent according to that R*-gister. {^Fazl Ali^ C.J, 
and Agarwala^ A.) [AUOOPOTEDAR v. CHAMPABATI. 
23 Pat. 858=1945 P.W.N. 11 = 219 I.O. 165*:U 
B.R 355 = A.I.R.1945 Pat. 167. 

S. 60 -Scope and effect of— Rent receipt hy 

mortgagee — Effect of Bengal Land Registration Act^ 
S, 79. 

The effect of S. 60 of the Bihar Tenancy Act read 
with S. 79 of the Land Registration Act, is that the 
moment a tenant produces a receipt granted by a person 
who is a registered proprietor, manag r, or mortgagee 
of a certain estate or his agent authorised to receive 
rent that receipt should be sufficient discharge for rent. 
{FaZl Ah\ C./. and Agarwala, /.) JADOOPOTEDAR 
7'. CHampabaTi. 23 Pat. 868 = 1945 P.W N. 11= 
219 I.C. 166=11 B.R. 366=A.I.R. 1946 Pat. 167. 

S. 60—StUt for rent by assignee of rent*^ 

Assignee not a registered proprietor — Suit, if 
barred — Bengal Land Registration A ct, S . 78. 

An assignment of the rents of a holding docs 
not amount to a transfer of proprietary interest 
111 the holding, and if the assignee sues for rent 
he does not sue as a proprietor. Therefore 
neither S. 78 of the Land Registration Act nor 
S. 60 of the Bihar Tenancy Act will be operative 
to bar the suit by reason of the assignee not 
being a registered proprietor. (Rowland, JJ) 
Ramsf.wak Kurmi V. Thakurji Maharaj. 196 
I.C. 552=14 R.P. 206=8 B.R. 34=A.I .R. 1942 
Pat. 41. 

S,60--Suit for rent by assignee of rent— 

Payment by tenant to registered proprietor'^lf 
valid discharge. 

In a suit to recover rent by an assignee of the 
rents of a holding which is held under a pro- 
prietor, payment by the tenant to the registered 
proprietor will be a valid discharge for rent 
under S. 60 of the Bihar Tenancy Act* The fact 
that the rents have been assigned will not operate 
to create a new tenancy the raiyats not being 
a party to the transaction and in the absence of 
any devolution of the proprietary interest. 
(Rowland, J.) Ramsewak Kurmi v. Thakurji 
Maharaj, 196 I .C. 552=14 R.P. 206=8 B.R. 
34=A.I.R. 1942 Pat. 41. 

— — . ..S. 66 — Applicability — Conditions of — Claim by 
CO- sharer fdr rent due to another co-sharer— Latter not 
party to suit — Decree — If rent decree, 

S. 65, Bihar Tenancy Act, can be applied only if the 
rent is claimed by the person to whom it is due and in 
the manner provided by the Act. ThcuglT the mere 
fact that a wrong or excessive claim ia made will not 
necessarily affect the character of the decree, where the 
claim is in respect of something which is due- not to the 
claimant but to some other petson, S. 65 cannot apply, 
and a decree in such suit will not be a rent decree and a 
sale in execution of such decree will not be a sale under 
the Tenancy Act, but only one under the ordinary law 
not carrying with it any of the incidents of a sale under 
the Act. (Fazl AH, C,J. and Agarwala jJ) JADU* 
PATI SaHAY «/. LaLCHAND. 28 912«»219 10* 

877»U B.B. 1945 Fat. 148. 
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S. tS—Rent decree against recorded tenant 

Sale in execution after recognition by landlord of 
another os tenant— Legality as against person 
recognised as tenant— Latter not party to rent 
decree— Effect. 

Where a decree for rent is obtained by a land- 
lord against the recorded tenant and a person 
who had purchased the holding in execution of 
a money decree if recognised as a tenant by the 
landlord prior to sale in execution of the rent 
decree of the landlord, the holding cannot 
thereafter be sold in execution of the rent decree. 
The effect of the recognition by the landlord is 
that a fresh tenancy is created between the 
landlord and the purchaser under the money 
decree and unless that tenancy is subject to con- 
ditions which would prevent the relationship 
of landlord and tenant from coming into 
operation immediately the holding cannot be 
sold in execution of the decree to which the 
purchaser under the money decree was not a 
party, {Agarwala, /.) Ram Kishun Lal v. 
Jugal Kishore Lal. 199 I .C. 670=8 B.R. 615= 
14 R P. 610=23 P.L.T. 165 = 1942 P.W.N. 108= 

A. I.R. 1942 Pat. 312. 

S. tS—Rent decree— Purchaser in execu- 
tion not annulling encumbrance — Right to prio- 
rity. 

The mere fact that a purchaser in execution of 
a rent decree has not availed himself of his 
statutory right to annul the encumbrances does 
not, in any w^ay, affect the priority conferred on 
him by S. 65 of the Bihar Tenancy Act. (Agar- 
wala, /.) Central Co-operative Bank v. 
Kashi Sahu. 193 I.C. 108=13 R.P. 545=7 

B. R. 577=A.I.R. 1941 Pat. 243 

(as amended in 1937), S. 61 Scope— If 

retrospective. 

The new S, 67 of the Bihar Tenancy Act does 
not apply to decree passed before 29th December 

1937, as it is not expressed to be retrospective. 
(Agarwala and Rowland, JJ.) Chhatar Singh 
V. Syed Shah Qasim Ghani, 19 Pat. 824=192 
I.C. 213=7 B.R. 344=1940 P.W.N. 994=13 

R. P. 444=AI.R. 1940 Pat. 673. 

S. 67 (as amended by Act VIII of 

1937) — Scope— If retrospective — Vested rights 
under old S. 67 — If cut down. 

S. 67 of the Bihar Tenancy Act as amended by 
Act VIII of 1937 cannot be given retrospective 
operation so as to cut down the rights given by 
the old S. 67 which was repealed by the Amend- 
ing Act of 1937. There is nothing in the new 

S. 67 t® suggest that it was intended to apply to 
rights accrued before it came into force. 
{Harries, C, J. and Fazl Ali, J.) Jagmohan 
Singh v. Ramnandan Prasad Narayan Singh. 
20 Pat. 556=13 R.P. 526=1941 P.W.N. 295= 
192 I.C. 851=7 B.R, 493=22 PdtX.T. 219= 

AJ. R, 1941 Pat. 253. 

S. 67— Scope — ^Right to interest on arrears 

of rent— If taken away by S, 15 (e) of Act IX of 

1938. See Bihar Restoration of Bakasht Land 
and Reduction of Arrears of Rent Act, S. 15 
(c). 22 PatL.T. 996. 

— -S. 69 — Applicability— Dispute between rival 
landlords — Possession in dispute — Proceedings 
under S. 69 — Propriety. 

It cannot be said that S. 69 of the Bihar 
Tenancy Act should never be resorted to when 


two landlords are disputing ; but in a case where 
two rival landlords are manoeuvering for 
possession, it would be improper to use the sec- 
tion on the application of one landlord whose 
possession is disputed with some reason and who 
is clearly trying to create evidence of possession. 
To take proceedings under S. 69 in such a case is 
a misuse of the section. {Middleion.) Dwarka 
Singh z/. Suraj Kali Kuer. 10 B.R. 296. 

S,69 — Applicability — Genuine dispute as to 

existence of relationship of landlord and tenant- 
Tenants not offering evidence of rent receipts or 
payment of rent — Right to apply— Proceedings 
taken — If can be quashed by Commissioner. 

Where there is a genuine dispute whether the 
relationship of landlord and tenant exists 
between the parties and the alleged tenants do 
not offer any evidence that they had got any rent 
I receipts or had ever been sued for rents .since the 
survey and settlement, the tenants have no right 
to apply and proceedings under S. 69 of the 
Bibar Tenancy Act cannot be maintained.^ In such 
a case, the Commissioner has jurisdiction to 
quash the proceedings taken by the Sub-lhvi- 
sional Officer. {Middleton.) Sheobaran Chau- 
dhury z/. Ramsewak Pandey. 7 B.R. 931. 

S. 69 — Applicability— ^Title suit — question- 
ing status of tenant — Application by latter under 
S. 69— Maintainability. 

The sub-divisional officer has no jurisdiction to 
entertain an application under S. 69 of the Bihar 
Tenancy Act, where a title suit by the landlord 
is pending which definitely questions the status 
of the applicant as a tenant and therefore his 
right to apply under S. 69. {\iiddleton.) Chan- 
DRTKA Charan Rai V. Gajadhar Singh. 10 B.R. 
167. 

S. 69 — Application hy some landlords only — 

Maintainability — Jurisdiction of Court to order — Oh- 
iection to maintainability of application not pressed — 
Duty of Court to consider. 

An application under S. 69, Bihar Tenancy^ Act, must 
be by all the landlords ; an application which is filed 
only by some of the landlords is d efective and an order 
on such a defective application is without jurisdiction. 
Where an objection is raised to a defective application, 
the Court of first instance is bound to consider such 
ohjection even though the objection is not pressed 
before it. {SwanZyf) NaRSINGH NARAIN SiNGH r. 
Bh.attu Kurmi, 11 B E. 106. 

Ss. 69 and 70 (3) — Application for division 

of crops by tenant after cutting part — If lo he 
rejected — Application entertained by Sub-Divi- 
si mat officer — Annulment of proceedings by 
Commissioner— If justified. 

There is no warrant for holding that when a 
tenant who has cut a part of the crop applies for 
division of the remainder the application is not 
maintainable ; that is no ground for annulling the 
p’oceedings on the application entertained by 
the Sub- Divisional Officer who has discretion 
whether to allow or disallow the application. 
{Middleton.) Deosaran Mahton v. Ishwardhari 
Singh. 7 B.R. 859. ^ 

— - — S. 69— Discretion of Revenue officer^ 
Rejection of application on ground that Part of 
holding Has not been included in application, j 

The Revenue officer has full discretion ■ 

S. 69 of the Bihar Tenancy Act and fic ^3 : 

to reject an application made 
on the ground that the ^ 
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respect of part holdings only and hence not 
maintainable even though the excluded part is 
not cultivable at all. There is no obligation on 
him to apply S. 71 (3) of the Act even if he 
thin.ks that the crops had been removed from the 
excluded parts. It is open to him to hold that 
part of the holding has not been included and 
that the application ts not maintainable. (Mid- 
dleton,) (J.^jadhar Singh v. Chandrika Charan 
R oy. 8B.R. 420. 

~S. 69 and 70 — Discretion of Sub -Divisional 

Officer — Report of sarpancli — Decision on — Inter” 
ference by Commissioner, 

A sarpanch who was appointed under S. 69 (1) 

, of the Bihar Tenancy Act to divide the produce 
reported that he had divided the produce and that 
the landlord refused to lake his share and asked 
for directions. The Sub-Hivi^ional Officer issued 
instructions and the sarpanch then submitted a 
fresh report stating that the crop showed signs 
of damage and pilferage. The Sub-Divisional 
OlBcer disregarded this portion of the second 
report and accepted the khasra. The Commis- 
sioner held that the proceedings were irregular 
on the ground that no reasons were given for 
believing the first report and not believing the 
second, ... 

HWd, in revision by the Board: (1) that there 
was no ground on which the Commissioner could 
interfere with the order of the Sub-Divisional 
Officer as there was no Jack of jurisdiction and 
there was no material irregularity in not exer- 
cising the discretion to refuse to accept the 
khasra ; (2) that though the Sub-Divisional 
Officer might not have given reasons in full, it 
did not amount to a material irregularity in 
coming to a decision whether to accept a report 
or not, unless it was in gross defiance of the 
ordinary rules of evidence or procedure ; (3) 
that the Commissioner should not interfere with 
an order declared by law to be final when there 
was neither lack of jurisdiction nor a material 
irregulatity in the application of the law; (4) 
that the Commissioner was tlierefore not justi- 
fied in setting aside the proceedings, and that the 
same should be restored. (MiddletonO Jai 
Narayan Lal V, Balpeo Prasad. 9 B.R. 19i. 

"3. 69 — Revision — Order by Commissioner with- 
out notice to Party —Revision by Board of Revenue — 
Interference* 

The Board of Revenue will not interfere in revision 
with an order passed by the Commissioner without 
service of notice on a party, when that party has not 
been prejudiced by such irregularity. His order cannot 
b* held to be bad in law merely on the ground that he 
thought it unnecessary to serve notice on the party, 
(Swamyf) BaNWaRI Lal BHOLA NaTH StnGH 
11 B.E. 167. * I 

— ~S. Q9— Revision— Order of Sub-divisional Officer ■ 
— Jurisdiction of Commissioner and Board of Revenue 
to interfere,, 

An order by the sub-divisional officer in an applica- 
tion under S. 69 of the Bihar Tenancy Act is final and 
cannot be interfered with by the Commissioner or the 
IBh^rd of Revenue in revision, even if it be erroneous in 
laii^ dr based on a wrong view of the facts, (Swanzy.) 
Baldeo Prasad v, Bhajan Singh. 11 B.R. 281. 

— S. 99-^Revision— Powers of Board— Commis* 

sioner setting aside order as being without furls’- 
diction— Death of party during pendency of case 


bihab tenancy act, (vm op 1885). 

before Commissioners — Heirs not impleaded — Order of 
Commissioner — If to be set aside. 

Where an order has been set aside by the Commis- 
sioner as being without jurisdiction, the Board will not 
interfere with the Commissioner’s order and revive the 
order passed without jurisdiction merely because at the 
lime of hearing of the case before the Commissioner one 
of the parties had died and his heirs had not been 
! wrought on the record. (Swanzy.) BaNWARI LaL v, 
15HOLA Nath Singh. 11 B.B. 167. 

S. 69— Revision — Powers of Commissioner 

and Board of Revenue to revise order of Sub- 
Divisional Officer. 

Neither the Board of Revenue nor the Commis- 
sioner has power to revise an order made by a 
sub-divisional officer in a proceeding under S. 69 
of the Bihar Tenancy Act unless there has been 
a defect of jurisdiction. Where, however both 
parties have applied to the commissioner for 
revision on merits and also apply to the Board 
for revision on merits of the commissioner’s 
order modifying that of the sub-divisional Officer 
it can be held that they have submitted to the 
jurisdiction of the superior revenue authorities 
and on that assumption the Board could pass the 
orders which seem to it proper. (Middleton.) 
Kashi Singh v. Sant Saran Lal. 10 B.R. 148. 
— ^ — S. 69 — R evision— Powers of Commissioner 
io interfere with order of Revenue Officer. 

The Commissioner, in dealing with cases under 
S. 69 of the Bihar Tenancy Act, should not inter- 
fere with the orders passed by a Sub-Divisional 
Officer, unless that Revenue Officer has acted 
without jurisdiction or has been guilty of such 
irregularity as could have caused gross injustice. 
If the order of the Sub-Divisional Officer has 
been passed with full jurisdiction and is not 
unreasonable in the circumstances, the Commis- 
sioner should not upset or reverse it. (Middle- 
ion.) Ram Narain Singh v. Rajookhan. 10 
B.R. 239, 

— S. 69 — Revision - Powers of superior Revenue 

Courts to interfere — Dispute as to relationship of land- 
lord and tenant — Jurisdiction of Revenue Court, 

It is settled law that a Revenue Court has no juris- 
diction to pass orders under S. 69 of ihe Bihar Tenancy 
Act, if there is a genuine dispute as to the relationship 
of landlord and tenant, and it is also settled law that if 
an order is declared by law to be final, the superior 
revenue authorities cannot interfere with it in revision 
except on the ground that the order was passed without 
jurisdiction. (Middleton,) MAHOMED YahIA KHAN 
V. NONHOO MaHTON. 11 B.B. 7. 

S. 69 and lO—S cope— Proceedings under— 

Effect of — Suit for rent in Civil Court — Maintain- 
ability — No final order by Collector— Civil Court 
—If can ignore proceedings. 

When there have been proceedings under Ss. 69 
and 70 of the Bihar Tenancy Act in respect of 
certain years before the Collector, no suit for 
rents of those years is maintainable in the Civil 
Court Once the Collector passes a final order 
under S. 70 (4) of the Act it cannot be ignored by 
the Civil Court. A landlord’s suit for rent ask- 
ing that the proceedings under Ss, 69 and 70 
should be ignored is not an application to the 
Civil Court under S. 70 (6) to enforce the Collec- 
tor’s order as a decree^ and the Civil Court is not 
entitled to ignore the proceedings under Ss. 69 
and 70 pf the Act. Evgn if np final ordier has 
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been passed in the proceedings under S. 70 (4), 
the Civil Court would still be precluded £roin 
giving a decree for rent ignoring the proceedings. 
The remedy of the landlord in such a case is to 
apply to the Collector to pass a final order, 
{Meredith, /.) Somar Singh v. Banke Bihari* 
Lal. 198 I.C. 390—8 B R. 409=14 R.P. 455= 
23 Pat. L.T. 31=AJ.R. 942 Pat. 375. 

Ss. 69(1) Ca)and {b)—Scope^If manda- 
tory, 

Cls. (o) and (5) of S. 69 (1) of the Bihar Ten- 
ancy Act lay down the conditions precedent to 
the Collector making an order to divide the 
produce and must be complied with before pro- 
ceedings are taken under the section. {Middle- 
ton.) Ramdulari Kuer V. Shyam Lal Otha. 

1941 P.W.N. 378. 

— — — — S. 70 (2) — Form and mode of service of 
notice under. 

There is no particular form of notice pres- 
cribed under S. 70 (2) of the Bihar Tenancy Act; 
nor is there any thing in S. 70 (2) which requires 
that notice should be served personally upon the 
parties; and no particular method serving the 
notice is prescribed. Ail that is necessary is that 
the parties should in one manner or another be 
given notice ot* the fact that the amin is about to 
make an appraisement. {Meredith, J.) Somar 
Singh t;. Banke Behari Lal. 198 I.C. 390=8 
B.R. 409=14 R.P. 455=23 Pat. L.T. 51=A.I R 

1942 Pat. 375. 

Ss. 70 (4) 3Lnd {$)— Application for divi- 
sion of crops’— Allegation that crops had been re- 
moved— Power of Deputy Collector to deal with 
—Deputy Collector remarking that no action had 
been taken and advising party to seek remedy tn 
Civil Court— If final order — Suit— Bar of. 

The Collector considering a report under S. 70 

(4) of the Bihar Tenancy Act has power to deal 
with an allegation that the crops have been re- 
moved and it is his duty to deal with it and apply 
the provisions of S. 71 (3) of the Act. It is of 
course open to the Deputy Collector or to the 
Collector to refer any question to the Civil Court 

. for decision under S. 70 (6). To advise the 
parties to the dispute that they may seek any 
remedy open to them in the Civil Court does not 
amount to a reference to the Civil Court. Where 
the Deputy Collector disposes of the allegation 
that crops have been removed by saying that no 
action had been taken by the party making the 
allegation and that he may seek his remedy in the 
Civil Court, his order is a final order under S. 70 

(5) of the Act No suit will therefore lie. 
{Agarwala and Shearer, JJ.) Anzar Hussain v. 
Sham Sing. 1944 P.W.N. 273. 


S. 71 (3) — Appltcabthty — Jurisdiction of Sub- 
Divisional Officer in proceedings under S . 69. 

S, 7i (3) is merely a rule for the guidance of such 
Courts as are competent to try a rent suit. 
It does not apply to proceedings under S. 69 
of the Act before a Sub*Divisional Officer who 
has never been vested with any power to try rent suits. 
Where such an officer finds in proceedings under S, 69, 
that there was removal of the crops by the tenants 
and that division would therefore be unfair to the 
landlords, he has no jurisdiction to constitute himself a 
Civil Court and to try the money claims of the appli- 
cants for rent in cash computed in the manner laid 
down in S. 7l (3) and give a money decree. If he 
proceeds in that manner, the whole proceedings are 

QiD.--3l 
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null and void. {Lee.) JAI PRAKASH NaRAIN SIN 
v . Qamruddin. 11 B.R, 340. 

S. 11 {Z)— 'Divided"' — Meaning and eff 

of — Duty of sub- divisional officer. 

The word “divided*' in S. 71 (3) of tne Bit 
Tenancy Act cannot be restricted to crops divic 
by the officer appointed under S. 69 (1) if th< 
is reliable evidence regarding divisions not ma 
under S. 69 at all. It is irrelevant to consider 1 
divisions made in any preceding year. All that 
necessary is that the sub-divisional officer shot 
ascertain, if possible, the fullest divided cre 
from similar lands in the neighbourhood for t 
same harvest. {Middleton.) Kashi Singh 
Sant Saran Lal. 10 B.R. 148. 

S. S6— Deed of surrender— Need for reg 

tration. 

A deed of surrender of an occupancy holdi 
need not be registered if there are facts de hi 
the deed itself from which the inference can 
drawn that there was an implied surrender 
fact. An unregistered ekramama effecting 
surrender may therefore be taken in evidence 
proof of the surrender. {Agarwala^ I.) Sing 
ESHWAR Jhaz/. AJab Lal Mandar. 7 B.R. I 
=13 R.P. 256=190 I.C, 756=A.I.R. 1941 P 
142. 

^S. 102 (b) — Ghairmazrua Khata — Recoi 

of -rights showing possession of successor 
original tenant — Tenancy created for resident 
purposes— Value of entry as regards right 
tenant. 

In the case of a tenancy for residential pt 
poses the land being ghairmazrua khata of t 
malik, the record-of-rights showing the possi 
sion of the widow succeeding to the origii 
tenant cannot be taken to define her righ 
because she is not an agricultural tenant and t 
record-of-nghts deals only with rights of ag 
cultural tenants. {Harries, C.J. and Dhavle, 
Ram Ran Bijaya Prasad Singh v. Ramjiv 
Kam. 200 I.C. 769=8 B.R. 727=15 R.P. 11= 
Pat. L.T. 294=A.I.R. 1942 Pat. 397- 

S. 103 — Record-of-rights — Entry if 

Presumption of correctness — Rebuttal — One p 
of entry— If can be used to rebut another part, 

Under S. 103 of the Bihar Tenancy Act, 
entry in a record-of-rights gives rise t 
presumption as to its correctness, and it is oi 
by evidence that, that presumption is liable to 
rebutted. One part of the entry cannot be us 
to rebut another part of it. A plot was recorc 
in the record-of-rights as the hakasht of 1 
plaintiff (proprietor). In the remarks colu; 

I however, there was an entry that so far as i 
trees on the plot were concerned half the inter 
I belonged to plaintiff and half to P, the ancesi 
of the defendants who claimed that the land v 
their bhaoli kasht holding. The entry did i 
describe P as a tenant of the land. 

Held, that the entry in the remarks column ( 
not at all imply that P had any interest in t 
disputed plot, and was not in any way^ incons 
tent with P not having acquired some interest 
the trees by agreement or otherwise withe 
having acquired any interest in the land on whi 
the trees stand. {Agarwala, /.) Ram Rh 
Bijaya Prasad Singh v. Naubat Rai. 200 A 
281=8 B.R. 656=14 R.P. 644=23 - 

=A.I,R, 1942 Pat, 346, ^ ^ 
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S. 104 (g) -PracUce and Procedure 

Manual^ Rr, 8I and 123 — Appeal beyond time — 
Power oj Collector to admit — Discretion to excuse 
delay— ''Heard and disposed op'— Meaning of. 

The words “heard and disposed of’’ in K. 81 of 
the i^ractice and Procedure Manual are wide 
enough to cover all mailers of procedure includ- 
ing that of limitation. Tlie Collector has strictly 
speaking no discretion to extend the period of 
limitation for an appeal in a matter under 
S.112-A, B.T. Act laid down by R. 123 read with 
S. 104 (p) of the Bihar Tenancy Act. R. 81 does 
not give the Collector a discretion to admit an 
appeal filed be>ond the time prescribed. 
{Swanky.) Dwahka Pandey v, Shah Hamiduo- 
DiN Ahmad. 9 B.R. 25. 

S. 104-H. 

Jurisdiction. 

The Civil Court cannot sit in judgment upon 
the findings of the Revenue Officers, nor can it 
set aside their orders (except in suits under 
S. 104-H of the Bihar 1 enancyAct) passed with 
jurisdiction. (Meredith, J.) Ram Sundek Raut 
V, Bhagwan Singh. 199 I.C. 154=:8 B.R. 503— 
14 R.P. 545, 


and Revenue Courts’-- 


’S. 104-H— Scope of— Suit by landlord for 

declaration of iliegaliiy of reduced rent roll fixed 
by revenue officer and for enhancement of rent to 
old rates — If falls under section. See Court Fees 
Act, S. 7 (w) (c) and Sch, 11, Art. 17 (in), 22 
Pat. L.T. 453. 

-S. 107 {2)Scc>pe — JVon compliance — Effect — 


Decision by Special Judge — Finality and binding cha- 
fiicter-“-OmiSsion to prepare schedule and to make note in 
entry in record-of rights — If detracts validity or bind- 
ing character ot decision. 

Under S. 107 (1) of the Bihar Tenancy Act, the 
decision of the Special Judge in proceedings 
under Ss, 105, 105- A and 106 of the Act, has the 
force and effect of a decree of a Civil Court in a 
suit between the parties ; and is final and conclu- 
sive in regard to the matters decided, subject to 
Ss, 108 and 109-A. The mere fact that no sche- 
dule of rents was prepared as required by S. 107 
(2) and that no note was made in the record-of- 
rights of the rent settled cannot detract from the 
validity and binding character of the decision so 
as to leave the matter at large. Nor is the party 
in whose favour the decision is given debarred 
from enforcing the rights which were determined 
in his favour by a decision passed on contest by 
reason of the omission to prepare a schedule or to 
make a note as required by S. 107 (2). The only 
effect of the non preparation of the schedule is 
only that the record-of -rights finally prepared 
under S. 103- A. (2) has not been altered. It retains 
the presumption of correctness and therefore it 
is incumbent on the party seeking to enforce his 
rights under the decision of the Special Judge to 
prove that the entry in the record-of rights is not 
correct [as it has not not been altered in accord- 
ance with S. 107 (2) j. He can prove it by evi- 
dence including the decision of the Special Judge 
which has the force and effect of a decree of a 
Civil Court. (Rowland and Manokar Lall, JJ.) 
Ram Ran Bijoy Prasad Singh i:;. Baleswar 
O jHA. 198 I.C, 282=14 R.P. 418=8 B.R. 406 
=22 Pat. L.T. 77i=A I,R. 1941 Pat, 609. 

^ "Ss. 109-C, llO and 112-A— rent settle- 
ment proceedings— Compromise filed in course ef- 
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Rent agreed in— When effective^ — When p,rst becomes 
payable. 

Under S. 109-C of the Bihar Tenancy Act, a 
revenue oibcer may, if satisfied that the rent 
agreed upon is fair and equitable but not other- 
wise, settle iucli rent as lair and equitable, and 
S. 113 will apply to a rent so settled. A compro- 
mise filed in the fair settlement proceedings is 
melicctive until accepted by the settlement officer 
under S. 113, the reid takes effect from ihe next 
fianancial year. (.S'waMDy.) Gajo Singh v, Sat- 
GURU Sadan. 9 B R. 142. 

5“. 109 (d) — Burden of proof — Landlord show- 
ing generally that rent was settled in particular year— 
Onus of proving txttpiioH, 

Where the landlords in a rent reduction case 
have shown saiisfactoiiiy that generally speaking 
the rents of the village first became payable in a 
particular year, tiie onus is on the tenants to 
show tliat there have been exceptions and that 
the rents did not alter between tiiat year and a 
later year. (Swanzy.) Manohar Modi v, Shah 
xMd. Sajjada. 9 B.R. 98. 

S. 112 — Government Notification dated June 19, 

1937 — Oi.cuPancy raiyacs—if include sharahmoian 
raiyats. 

The expression “occupancy raiyats” in the 
Government Notification dated June 19, 1937 is- 
sued under S. 112 of the Bihar Tenancy Act| 
means “raiyats having a right of occupancy". 
That is to say, it was meant by Government to 
exclude raiyats not having that status. It was 
not meant to exclude raiyats such as raiyats at 
fixed rates of rent, who have a higher status 
which, though being different in some of its inci- 
dents, nevertheless does include occupancy rights. 
The expression ‘occupancy raiyats’ will cover 
therefore, the case of sharahmoian raiyats since 
they have occupancy rights and more. The Notifi- 
cation must, therefore, be taken to^ give the Rent 
Reduction Officer power to deal with any illegal 
enhancement of the rents of sharahmoian raiyats 
[Meredith, J.) Ramsunder Raut v. Bhagwan 
Singh. 199 I.C. 154=8 B.R. 503=14 R.P. 
545. 

Ss. 112 and 112-A — Jurisdiction— Applica* 

tion by tenant for reduction of rent— Landlord not 
made party and notice not served on him — Order of 
reduction —Validity— If can be given effect to by Court 
executing decree for rent. 

The Rent-Reduction Officer has no jurisdiction 
to reduce the rent in proceedings under Ss. 112 and 
112-A of the Bihar Tenancy Act, where the land- 
lord is not made a party to such proceedings and 
no notice has been served upon him. An order 
of reduction or settlement ot rent in such circum- 
stances is without jurisdiction and does not 
bind the Civil Court and has to be ignored by a 
Court executing a decree for rent at the instance 
of the landlord. {Manohar Lall, /.) Nand 
Kishore Lal V. Basdeo Singh. 199 I.C. 222=23 
P.L.T, 159=8 B.R. 532=14 R.P. 563=A.I.R. 
1942 Pat. 258. 

Ss. 112 and 112-A — Jurisdiction' — Application 

for reduction of rent— Flea that application is barred 


by order under S> llZ^Validity of order under S, 112 
— If can be gone into. 

Where the rent of the original katta which has 
U- I been sub-divided has unquestionably been rcduc- 
ed under S, 112 Qi the Bih^r Tfiiwcy Act| md 
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it is recorded in proceedings under S. 112 that 
the parties were present, the mere fact that the 
name of a deceased tenant appears in the proceed- 
ings would not make them invalid. The order 
under S. 1 operates as a bar, in view of S. 113, 
to a reduction under S. lU’-A (d). An officer 
acting under S. 112- A, has no jurisdiction to enter 
into the question of the validity of the prior 
order under S. 112. {Middleton ) Bibi Ifatul- 
NissA Begum Jehal Das. 8 B.R. 726. 

— — “S. 112 — Decision of Rent Reduction Officer — If 
binding and concluHve on Ctvil Courts 
.. It is not for the Civil Courts to sit in judg- 
ment on the decision of the Rent Reduction 
Officer. If the latter acted with jurisdiction, 
they were bound by the amount of rent which he 
found. But, on the contrary, if he had no juris- 
diction to reduce the rents, then the Civil Courts 
could ignore entirely the orders of the Rent 
Reduction Officer. {Harries^ C.J, and Fasl AH, J.) 
Bhagwan Singh v. Ram Sukdar. 202 I. C. 97= 
8 B.R. 848=15 R.P. 89=23 P.L.T. 636=AJ.R. 
1942 Pat. 388. 

S. 112 — Notification, dated I9tk June^ 1937 — 

^’’Occupancy raiyaf' — Meaning of. 

C^The expression occupancy raiyats used in the 
notification dated 19th June 1937 issued under 
S. 112 of the Bihar Tenancy Act, must be 
given, the same meaning as it has in the 
Bihar Tenancy Act, and cannot also include 
sharahmoian tenants. {Harries, CJ^ and Fazl 
AlhJ ) Bhagwan Singh v. Ram Sundar. 202 
I.C. 97=8 B.R. 848=15 R.P. 89=23 P.L.T. 636 
=A.I.R. 1942 Pat. 388. 

S. Wh— Review^ Proceedings under S. 112— 

Reduction of rent by Deputy Collector on ground that 
holdings were occupancy — Reversal on appeal — Second 
appeal dismissed — Subsequent review by trial Cuurt — 
Legality — Jurisdiction of Ctvil Court to declare ultra 
vires. 

In proceedings instituted by the authorities 
under S. 112 of the Bihar Tenancy Act, the 
Deputy Collector having jurisdiction over the 
area in which the suit holdings were situate 
reduced the rents of the tenants. Though it was 
hotly contested before him that he had no juris- 
diction to reduce the rent as the holdings were 
not occupancy holdings but fixed rate holdings, 
the Deputy Collector held the contrary and 
reduced the rents. The landlords appealed under 
S. 194 to the Assistant Settlement Officer, who 
held that the holdings were fixed rate holdings 
and the Deputy Collector's order reducing the 
rents was without jurisdiction and reversed the 
order of that officer. The tenants then appealed 
to the Settlement Officer who also upheld the 
landlord’s plea and affirmed the decision of the 
Assistant Settlement officer. The tenants did not 
appeal or take any further action, but the Assis- 
tant Settlement Officer passed an order reviewing 
his earlier order and held that the holdings were 
not fixed rate holdings and reduced the rents as 
if they were occupancy holdings, and he gave as 
his reason for reviewing the previous order that 
he had received a circular from the Settlement 
Officer. The landlords sued in the Civil Court 
for a declaration that the order passed on 
review, reducing the rents was ultra vires and of 
no ct. 
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Held, (1) that the order passed by the Assis- 
tant Settlement Officr reviewing his prior order 
was one which he could never in the circumstances 
make, and it was an order made wholly without 
juriadiction and, therefore, ultra vires, null and 
void; (2) that the suit of the landlords must 
therefore be decreed by the Civil Court which 
could interfere as the order of the Revenue Court 
was without jurisdiction. {Harries, CJ. and 
Manohar Lall, J.) Dhuplal Singh v. Ramdhani 
Dusadh. 24 Pat L.T. 125=211 I.C. 80=10 B. 

R. 326=16 R.P. 197=A.I.R. 1943 Pat. 353. 
S. 112 — Scope — If controlled or overridden by 

S. 40-A — Revenue Officer invested with power to reduce 
rent — Jurisdiction of — Reduction of rent commuted as 
the result of compromise between landlord and tenant 
—Legality of. See BiHAR TENANCY ACT, S. 40-A. 
24 Pat. 597. 

S. 112-A — Applicability — Kabuliyat creating 

holding — Provision against enhancement of rent — 
Application by raiyat for reduction — If barred. 

A provision in a kabuliat of 1914 creating a holding 
to the effect that the rent cannot be enhanced does not 
bar an application by the tenant or raiyat for reduction 
of rent under S. U2-A of the Bihar Tenancy Act, 
unless enhancement and reduction are both prohibited, 
it cannot be said that rent is fixed so as to bar an appli- 
cation for reduction. {Middleton.') BaIJNATH Pra. 
SAD Singh z'. Jong Bahadur. 1941 P.W.N. 476 
=8 B.R. 222 (2). 

S. 112-A — Applicability — *'RaiyaN— Person 

holding land for building purposes— Right to relief. 

S. 112-A of the Bihar Tenancy Act provides for the 
reduction of the rent of an occupancy holding, and 
relief under the section can only be given on an appli- 
cation of an occupancy raiyat in respect of the holding 
in which he has occupancy rights. A homestead is not 
an occupancy holding. A person holding an area of 
land settled exclusively for building purposes at a 
special rate of rent is not an occupancy raiyat who can 
apply for or get relief under S. 112-A. {Middleton.') 
Bisheswar ram V. Ram Ran Bijoy Prasad Singh. 
8 B.R. 301. 

S. 112-A — Applicability— Right to apply under. 

See Bihar tenancy act, Ss. 22, Expl. and 112-A, 
8 B.R. 538. 

S. 112- A — Construction — Collector — If bound 

to cancel enhancements. 

S. U2-A of the Bihar Tenancy Act cannot be cons- 
trued as meaning that all enhancements must be cancel- 
led. Under the section the Collector may cancel 
enhancement ; it is not the case that he must do so. 
{Middleton.') BUDHU SlNGH V. RaMBILASH SlNGH. 

7 B.R. 913 = 1941 P.W N. 588. 

S, Date when rent became payable — Set- 

tlement under 5'. 105 — Subsequent sale of holding and 
purchase by landlord — Effect — Civil Court settling same 
rent deciding that rent is payable only on CtdturabU 
land only — Effect of. 

Where after the rent of a holding had been settled 
under S. 105 of the Bihar Tenancy Act, the holding was 
sold and purchased by the landlord, the rent settled 
previously ceases to exist, and the date of such settle- 
ment cannot be taken to be the date when the rent 
became payable for purposes of S. 112-A of the Act. 
Where further the Civil Court, subsequently fixes the 
rent on the application of the landlord at the same* 
figure as that fixed under S. 105, but decides . 

landlord is to get rent of culturabJe lands only that is 
a different rent from that fixed earlier. Therefore e 
crucial date for purposes of S, 112-A tk* ^ 



487 THE QUINQUENNIAL DIGEST, 1941—1945, , 488 


BIHAE TENANCY ACT, (VIH OF 1886). 

sectlemeat by the Civil Court, {^^"^xddieton.) RaM Ran 
Bijov FkaSad Singh v. sheopujan Rai. 8 B.R, 
506. 

Sa. 112*A and 113 — Jurisdiction — Setticment 

or reduction within period tntnLioncd in S. 113 — Fresh 
application to reduce rent — Jurisdiction to entertain. 

It IS clear that S. 112- A of the Bihar Tenancy Act 
gives the Collector jurisdiction to proceed either on an 
application or on his own motion, but he can only pro- 
ceed on his own motion if the Governor by notification 
directs a settlement of the rents of the occupancy hold- 
ings referred to. If the Collector proceeds on his own 
motion, in the absence of a notification or to deal with 
the rent of a tenant who is not an occupancy raiyat or 
on the application of some one who is neither an occup- 
ancy raiyat nor a landlord there is an inherent lack of 
jurisdiction. There is, however, nothing in the section 
which deprives the Collector of jurisdiction to receive 
and deal with an application of an occupancy raiyat by 
reason of the fact that the rent of the holding has been 
settled or reduced within the period specified in S. Il3. 
No doubt, if it is proved that the rent of the holding, | 
has been settled or reduced within such period, the Col- 
lector or Revenue Officer acting under S. 112-A cannot 
give the tenant any relief, but it is for the Collector or 
the Revenue Officer to consider, whether the facts give 
him jurisdiction to grant the relief, and the fact that he 
finds the facts wrongly cannot make his decision wholly 
null and void. {Manahar LaU and Betvor^ J J.) 
Badri Das Goenka v . kajkumar sinGh. 24 Pat. 
120 = (1946) P.W.N. 66=A.I.R. 1945 Pat. 272. 

112- A — New plea — Question of fact — Plea 

that reduction in rent not really a reduction but only 
r f presented remission by I andiord’-^I f can be enter- 
tained in revision. 

Whether a reduction of rents which is taken as a new 
Settlement by the rent reduction officer is in reality a 
reduction or only represents a remission by the landlord 
is a question of fact, and must l^e raised at the earliest 
opportunity before the Rent Reduction Officer and 
should not be allowed to be raised for the first time 
before the Board of Revenue in revision. That is not 
a matter on which the Board will exercise its powers of 
revision over proceedings under S. 112-A of the Bihar 
Tenancy Act. {^Peck^ Rai Radha Krishna v, 
Radhika KUer. 1941 P.W.N. 593. 

S 112-A — New plea — Question of fad — Question 

AS to applicability of section on the ground of holding 
being a tenure — If can be entertained in revision. 

Whether a holding is an occupancy holding or only a 
tenure and so not governed by S, 112-A of the Bihar 
Tenancy Act is a matter of fact which should be 
proved in the original Court. It is idle to advance 
such a plea at the stage of revision before th e Board of 
Revenue. With such a matter of fact the Board is not 
concerned byway of revision. {Peck.') Rat Radha 
KRISHNA V, Radhika Kuer, 1941 P.W.N. 593. 

" S. 112-A — Non- joinder — Objection as to — When 

to be taken — Omission to raise plea in trial Cofirt — 
Plea raised in appeal — Sustainability. See C. P. CODE, 
0. 1. R. 13. 11B.E.342. 

S. 112-A — Procedure-— Rent reduction proceed* 

ings***N‘ormal procedure governing. 

If no reduction can be given in rent reduction pro- 
ceedings under S, 112-A of the Bihar Tenancy Act, the 
best thing to do is obviously to reject the applications 
for redaction of rent without going in to all the points 
raised, such as whether all the landlords have been 
made parties or whether prices have risen enormously 
and so on. But the normal procedure must be followed, 
he procedure to be generally ado|(ed being, as far as is 
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applicable, that laid down in the C. P. Code. A suit or 
a petition cannot be dismissed without hearing the 
plaintiff or the petitioner allowing him to produce 
evidence. (Swanzy,) RaGHUNATH BaJPaI v. 
ABDUL \Z1ZKHAN. 11 B.JS 165. 

S, 112-A — Proceedings under — Scope— Notice 

to opposite parties — Necessity— Failure to give notice-^ 
Effect. 

Proceedings for rent reduction are no doubt sum- 
mary, but it is contrary to all principles to pass any 
order to the deteriment of a party without giving him 
any notice and without giving him an opportunity to be 
heard. An order passed without notice must be set 
aside. {Middleton.) MD. YUSUF v. PaNCHI LAL 
Kaut. 7 B.R. 914. 

S. 112-A — Raiyat at fixed rent—Right to apply 

for reduction of rent. 

A raiyat at a fixed lent can have the rights of an 
occupancy raiyat, and if he does acquire occupancy 
rights, he is entitled to apply for reduction under S. 112- 
A of the Bihar Tenancy Act. {hliddleton^ BaIJ- 
NATH Prasad Singh v. JOng Bahadur. 1941 P, 
W.N. 476=^8 B.R. 222 (2). 

Ss. 112-A and WZ— Relative scope and opera- 
tion of — S. iVl-A—If excluded from operation of 
S, 113. 

S. 112-A of the Bihar Tenancy Act is not excluded 
from the operation of S. 113 of the Act. S. 113 by its 
very w^nds. applies to the rent of a holding settled 
undm Ch. X, {Middleton.) BUDHU SiNGH v. RaMBI- 
laSh Singh. 7 B.R. 913—1941 P.W.N. 588. 

S. 112' A — ""RenN — "‘Rate of rent’* — Distinction 

— Collector s power to reduce rate of rent. 

“Rent'*’ under the Bihar Tenancy Act is not the 
same thing as, but different from, “rate of rent.” 

S. 112-A makes no mention at all of rates of rent. 
While the Collector is authorised to reduce rent in 
certain cases, he has no power at all to reduce “rates of 
rent.” {Middletenu) FaUJDAR SINGH v. PRABODH 

Kumar Mitka. 9 B.R. 178. 

S. 112-A — Revision — Commxssissioner* s power 

to interfere suo motu — Procedure — Notice to parties. 

No doubt the Commissioner has power to 
interfere in revision in rent reduction cases / 
without there being an application therefor, but 
in such a case he should issue a notice on the 
parties concerned stating that he is cotemplating 
doing so. iMidiletond) Nirmal KumaR v. 
Jagernath Mahton. 8 B.R. 598. 

S, 112-A — Revision — Interference — Jurisdic- 
tion of Board and Commissioner, 

Neither the Commissioner nor the Board of Revenue 
has jurisdiction to interfere in proceedings for reduction 
of rent except when there is a defect of jurisdiction. 
{Swanzy, J.) RaGHUNATH BAJPAI v. ABDUL AZIZ- 
KHAN. 11 B.R. 165. 

S, 112- A — Revision — Question when rent became 

first payabl e—Finalit y — Interference* 

The question as to the date when a rent became first 
payable under S. 112-A of the Bihar Tenancy Act is a 
question of fact and the finding On that by the lower 
appellate Court is final and cannot be interfered with in 
revision, {Middleton) CHURAWAN MaHTON V* 

Md. Manir Ahsan. 8 B.R. 118. 

S. 112-A (as amended) 

haustive— Abatement of rent^Civil Court’s juris* 
diction to grant relief under general 
taken away. 

Though by repeal of S. 38 of the Bihar Ten* 
ancy Act of 1885 an occupancy raiyat may have 
Ipst his right tp obtain abatiemgnt pf rent under' 
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that particular section, and by enactment of 
S. 112-A in the amended Act a remedy by way of 
an application to the Collector may have been 
substituted for it, there is nothing in the amend- 
ment which abrogates the rule of equity, justice 
and good conscience under which Civil Courts 
have always granted relief to a tenant. Apart 
from the specific provision in the Tenancy Act, a 
tenant is, under the general law, entitled to 
claim abatement, of rent if the holding is not the 
same as it was when he was inducted on it, either 
by reason of diluvion or by reason of deteriora- 
tion of the soil by deposit of sand or other 
causes. There is no clear provision in the Act 
taking away the power once exercised by the 
Civil Courts, and the mere fact that S. 38 of the 
old Act has been repealed cannot affect such 
power as could be exercised and was exercised 
independently of that section. (Fasl Ali, CJ. and 
Sinha, J.) Khushi Lal Jha v. Kanak Lal 
Mahto 211 I.C. 413=16 R.P. 238=24 Pat. 
L.T. 440=10 B.R. 381=22 Pat. 300=A.I.R. 
1944 Pat. 13. 

‘Ss. 112-A and 113— Scope— Refusal of 

reduction under S. 1\2— Effect of— Subsequent 
application for reduction under S. X\2'A (1) — 
Competency* 

Where in proceedings under S. 112 of the Bihar 
Tenancy Act, reduction of rent is refused and 
the existing rent is settled, it is a clear bar for 15 
years to the application of S. n2-A of the Act. 
Except on the grounds specified in Cl. (c) of 
S. 112-A (1) a reduction under Cl. (d) of S. 
112-A (1) is clearly barred. (Middleton.) Ram 
Charan Koeri V. Sajeewan Prasad Singh. 8 
B.R. 221. 

S. 112-A (as amended in 1934)--5wcfrej- 

sive applications under — Maintainability. 

Where an application under S n2-A of the 
Bihar Tenancy Act, as amended in 1934, has been 
disposed of on the merits a subsequent applica- 
tion is barred under S. 113. (Middleton.) 
Jaigobind Choubey V. Shyam Bihari Singh. 7 
B.R. 994. 

-S. 112-A — Successive applications — Matn- 

tainabiliiy — Splitting up of holding— Application 
for reduction of rent by^ one tenant— Rejection as 
applicant not in possession— Fresh application by 
another tenant having right — If barred. 

Where a holding has been split up and an appli- 
cation by a tenant for raduction of rent under 
S. 112-A of the Bihar Tenancy- Act is rejected on 
the ground that the applicant is not in pos^^ession 
of the holding, such rejection would be a bar to 
a second application by the same tenant; but it 
would not necessarily bar a fresh application for 
reduction of rent by a tenant who is entitled to 
apply> he being in possession. (Middleton.) 
Parmeshwari Nand V. Hai^ihar Prasad. 9 
B.R. 360. 

S. 112' A— When rent first became paya- 
ble — Presumption under S. 51 — Use and value of 
in rent reduction case— Rent specified in Terij 
Laggite of 1903 confirmed by attested rent in 
1915— Effect of. See Bihar Tenancy Act, S. 51. 
8 B.R.^865. 

— — S. 112-A — Year of commutation — Order 
not giving reason for taking particular year— If 
ground for interference in revision —Presumption 
ae to hqsis of or den 
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Where it is found from the schedule to the 
order of the Rent Reduction officer that he took 
different years of commutation in different cases 
it must be presumed that he did this on some 
system of account on the evidence produced in 
the cases before him. When the order further 
shows that in certain cases he referred to the 
landlord’s jamabhandhi it is safe to assume that 
he took the various dates from that paper, 
especially when the landlord was aware of the 
procedure followed and raised no objection. The 
landlord cannot in revision object to the order 
on the ground that no reason is given for taking 
a particular year as the date of commutation, and 
the Board will not interfere with the order on 
that ground in revision. (Middleton.) Harihar 
Prasad Singh v. Nathuni. 8 B.R. 805. 

S. 112-A (1) (a) (b) and (d)— Applicabi- 
lity and Scope — Case falling under Cl. (a) or Cl. 
(b) — If can be dealt with under CL {d). 

It is not correct to hold that if a case falls 
under either Cl. (a) or Cl. (i) of S. 112-A (1) of 
the Bihar Tenancy Act, it cannot be dealt with 
under Cl, (d). CL (d) empowers reduction of 
the rent of any occupancy holding on account of 
a fall in prices during the currency of the exist- 
ing rate, and there is nothing to indicate that the 
clause does not apply to cases in which the rent 
has been enhanced or commuted. On a plain 
reading of the section, it must be held that it is 
open to an occupancy raiyat to apply under CL 
(d) even if the circumstances are such that he 
could have applied under CL (a) or CL (b), 
(Middleton.) Foujdar Rout v. Nagnarain 
Singh. 8 B.R. 191. 

S. 112-A (a) — AppVcahiliiy — Application 

for settlement of rent — Amendment subsequently 
S. \V-A {d)—If can he at' plied. 

S. 112-A (a) of the Bihar Tenancy Act does 
not apply to a case under S 105i because it app- 
lies only to enhancements under Ss. 29 and 30 of 
the Act, and an application for settlement of 
rent under S. 105 is entirely different from a suit 
for enhancement of rent under S. 30. But 
where an application under S. 112-A (a) has been 
amended, the Rent Reduction Officer would be 
ju<5tified in applying S 112'A (d) of the Act. 
(Middleton.) G.' B. Solano v. Jangi Singh, 
1941 P.W.N. 247=7 B.R. 752 (1). 

S. 112-A (a) and (d)— Illegal enhancement 

— Ignoring of— If amounts to cancellation of 
enhancement. 

An illegal enhancement of rent can be ignored 
under S. 112-A (a) of the B. T. Act for the 
purpose of applying CL (d) of S. 112-A. Such 
ignoring of an illegal enhancement does not 
amount to a cutting off or cancellation of an 
enhancement for the purpose of S. n2-A of the 
Bihar Tenancy Act. (Middleton.) Saudagar 
Singh v. Chanpreshwar Prasad Narain Singh, 
1941 PWN. 473. 

(as amended in 1937). S. 112-A (1^ W— 

Jurisdiction — Rent increased by compromise in 
suit — Cancellation as enhancement— LeRgliJy. Set 
Bfhar Tenancy Act, Ss. 29 and 112-A (1) (a), 
24 Pat. 434. 

S. 112-A (a) and (d)-Scope--'Sifccessive 

applications under different suh-clause^€OiH- 
petency^Order reducing enhanced feftF-^Supse^ 
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quent order cancelling enhancement and restoring 
rent— Legality of, 

A Court has no right to enhance a rent 'which 
had been lawfully reduced tnider S. 112-A (d) of 
the Bihar Tenancy Act. Such rent cannot, by 
reason of S. 113, be enhanced for fifteen years. 
Assuming that a tenant may apply succesively 
under tlie different sub-sections of S. 112- A, it 
cannot be held that a second decision cancelling 
an enhancement of rent under S. 112-A (d)^ and 
restoring the original rent would completely 
destroy the effect of a prior decision under 
S. 112 A (d) reducing the enhanced rent to a 
figure below the original rent. The second order 
cancelling the enhancement amounts in effect to 
an enhancement of rent and hence is an order 
without jurisdiction and ineffective by reason of 
the earlier order reducing the rent. If only one 
application can be made by the tenant under 
S. 112-A, then the order on the subsequent appli- 
cation would necessarily be without jurisdiction 
and the prior order reducing the rent stands and j 
no Court can grant a decree for rent in excess of 
that reduced rent. (Harries, CJ. and Fast AH, J.) 
BENGAtr Sahu Gupri Tanii. 200 I.C. 215= 
8 B.R. 654-14 R P. 641=23 Pat L.T. 189= 
A T R 1 049 Pflf 

— S. 112-A (i) (b) and (d)-Afplicabiliiy— 
Application died under Cl. (h) — Disposal as one 
under Cl. (d) ^Jurisdiction. 

Where an application is filed under Cl. (h) of 
S, 112-A (1) of the Bihar Tenancy Act, the Kent 
Reduction Officer has no jurisdiction to tieatit 
as one under S. n2-A (1) (d) and deal with it. 
He must dispose of it as one under Cl. (b) itself. 
(Middleton.) F^ama Prasad v. Ram Ranbijaya 
Prasad Singh. 1941 P.W.N. 741. 

S. 112-A (b) — Applicahilily — Material 

date— Date of commutation order. 

For purposes of S. 112-A (b) of the Bihar 
Tenancy Act, the crucial date is the date of the 
commutation order. An order of commutation 
was passed on 12-12-1936, directing that the 
commuted rent would take effect from fasli 1344, 
i.^., September-October, 1936. In appeal the rent 
was reduced but the order that it should take 
effect from 1344 was maintained. 

Held, that the rent was clearly commuted 
between the dates mentioned in Cl. (b) of 
S. 112-A, and the clause therefore applied. 
(Middleton,) Sah Radhakrishna v. Bandhu 
Mahton. 8 B.R. 448. 

-S. 112-A (h)—Date of commutation — Date 

of final order or date from which commutation is 
directed to take effect — Material date. 

Clause (h) of S. 112 of the Bihar Tenancy Act 
refers to the date when the rent was commuted 
and the date of commutation for the purposes of 
cl. (b) is the date of the final order of commuta- 
tion, although the commutation is- by the order, 
directed to take effect from a previous year. The 
date from which it is to take effect is not the 
material date. (Middleton.) Jagat Kishore Pd. 
Narain Singh v. Nakhoo Mahton. 1941 P.W 
N. 488=8 B.R, 405. 

S. 112-A (h)—C cope— Commutation order 

passed in 1937 hut directed to take effect from 
October, 193^// falls under section. 

For purposes of S. 112 (b) of the Bihar 
Tenancy Act, the commutatipn prder under S. 40 
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must have been passed between 1st January, 1911 
and 3ist December, 1936. The crucial date is the 
date of commutation order and not the date from 
which it was to be given retrospective effect. An 
order of commutation made in 1937, though 
directed to take effect from October, 1937, does 
not come within S. 112-A (h). (Middleton.) Pam 
Bachan Singh v. Ranjit Narain Singh. 1941 
P.W.N. 487=7 B.R. 801. 

S.112. A (1) (b) and (a)—SeoPd-If tnutually 

ex cl usive. 

There is no warrant for holding that no relief can be 
granted under Cl. (d) of S. 112-A (1) of the Bihar 
Tenancy Act in cases where Cl. (b) of the sub-section 
will apply. Ch (rf) plainly means that any class of occu- 
pancy rent can be reduced at any time, and there is 
nothing to justify the inference that the legislature did 
not intend that Cl. (d) should apply to cases to which 
CJ. (h) also applied. There is nothing in the se-tion to 
! justify the inferen''e that Cl. (d) ought to be interpreted 
' as though it were preceded by the words ^'subject to the 
provisions of CIs, (a) and (/')'’ or“m cases other than in 
which rent has been enhanced or commuted. (Middle* 

tm.) Mahomf.d Yunus v Bisheshwar Singh. 
1941 P.W.N. 746- 9 B.R. 314. 

S 112 A (cl — Amount of remission to he granted 

— Question as to — Dei i si on on — Final it) — Revision — 
Competency. 

The question of the amount of remission to be granted 
under S. 112 A(tf)of the Bengal Tenancy Act is a 
pure question of fact and the finding of the lower appel- 
late Court thereon is final; an application for revision 
cannot therefore be entertained. (Middleton) CHUR- 
WAN Mahton v. Md Manir ahsan. 8 BR. 618, 

S 112-A (1) (c) and (d) — Jurisdiction — ApplU 

cation tinder Cl. (<:) — Jurisdiction to give relief under 
cL (d) suo motu. 

Where an application for reduction of rent is for 
relief both in form and substance, under S. 312-A (1) 
(c) of the Bihar Tenancy Act, the Rent Reduction 
Officer has no iuri.‘^diction to grant ' relief suo motu under 
cl. (dJ) of S. 112-A (1). (Middleton.) FauJDAR SINGH 
7>. PRABODH Kumar Mitra. 9 B R. 178. 

.8. 112 A (1) (c) and (d) — Jurisdiction — 

Application under S.112 A (1) fc) — Jurisdiction to 
redw'e rent under Cl. (d). 

Though the tenants apply for reduction of rent only 
under Cl. (r) of S. 112-A (0 of the Bihar Tenancy 
Art, the Rent Reduction Officer has power to order 
reduction under Cl. (d). Government Notification No, 
6164-R dated 37 — 8 — 3938, gives the Rent Reduction 
Officer jurisdiction to reduce rents on his own motion. 
(Middleton.) DEONITI PRASAD SINGH v. MaKGER 
Gope. 9 B.B. 418. 

’S. 112-A {c)—Onus of proof. 

In order to attract the operation of S. 13 2- A (c) of 
the Bihar Tenancy Act, the onus is not upon the land- 
lord to show that the land was of good quality but upon 
the tenant to prove that the land was of bad quality. 
(Manohar Lall, /■) SuKHRAJ RaI v. DlP NaRAJN 
Pandey. 197 10. 160=8 B.R. 163'^A.I.R. 1942 
Pat. 266 (2). 

"S,112-A (c) and (d) — Procedure — Jurisdiction 

Application for reduction under Cl. (c)— Relief 
under Cl. (d) — Power of Court to grant. 

Where the application for reduction is filed both in 
form and substance under Cl. (c) oi S. n2-A of the 
Bihar Tenancy Act, there is no jurisdiction in the Court 
to grant relief under Cl. (d) of the section when there 
has been no amendment or an application by the tenants 
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in that behalf. {Middleton?^ Gopal MaHTON v, 
DULHIN KiSHORI KUER. 8 B.E. 639. 

S. 112- A(c) and (d) — Procedure — Powers of 

Court — Prior applicattons under S. \ \2-A dismis- 
sed for default — Subsequent application rmder S, 112 

(c) — Court treating same as under Cl, (d) and allowing 
red ucti on — Legal ity. 

Where two applications for reduction under S. 112-A 

(d) of the Bih^ Tenancy Act, filed by the tenants have 
been dismissed for default, they cannot claim that a 
subsequent application by them under S, n2-A (c) 
should be treated as under Cl. (d) and allowed. If the 
Court treats such an application as under Cl. (d) without 
any request for amendment and allow'S reduction under 
Cl. (d), it acts without jurisdiction and its order is liable 
to be set aside in revision. {Middleton,) BaBU LaL 
Sah V. JAGDEO Sjnha. 8 B.E. 635. 

S. 112-A (1) (c) (ii ) — Pent commuted during 

period of high prices — Reduction of ~ Subsequent reduc- 
tion under S. 112-.^ (1) (c) (li) — If barred. 

Rents which had been previously leduced under S. 112 
were reduced under S. 112-A (1) {c){ii') of the Bihar 
Tenancy Act. It appeared that the rents were high 
having been commuted duiing a period of high prices. 
The Assistant settlement officer made a local inspection 
which justified his Conclusion. 

Held^ that it could not be said that the reductions 
were given only on the grounds mentioned in Cl. (c) (ii) 
of S. 112-A (1) and that the rents were reduced only 
because of the landlords* neglect of irrigation matters; 
and consequently there w’as no sufficient reason to 
interfere with the findings which led to reduction 
under Cl. (c) [ii) of S. 112-A. {Middleton ) DEONlTF 
Prasad Singh v. Manger Cope. 9 B.E, 418. 

S. 112A (c) (io proviso— allowing^ 

25 per cent remission — Remission — Appeat — Power of 
appellate Court to interfere. 

Where the Rent Reduction Officer allows a remis'^ion 
of 25 per cent, under cl.(c)(jf;) of S. 112'A of the 
Bihar Tenancy Act, the ordinary remedy of the land- 
lord is under the proviso to cl. {c); but he is also entitled 
to an appellate order in his favour if he can persuade 
the appellate Court to hold that the remission shouH 
not have been granted at all. {Middleton.) Sh ARAFAT 
Hussain v. Suratdeo Rai. 8 B.E. 699. 

Ss. 112-A (d) and 178 (S)— Applicability-- 

Agreement between landlord and tenant made before 
coming into force of S, \\2-A that rents agreed upon 
should not he varied — Application for reduction of rent 
-Competency- 

It is settled law that a person may have at the same 
time in respect of the same land a right of occupancy 
and also the right of a raiyat holding at a fixed rate. 
An entry In the record of rights showing the tenant as 
kaerni and not as sharahmoyian is not, therefore, 
actually inconsistent with the status of a tenant as 
holding at fixed rates If the landlord and tenant have 
both agreed that the rent can neither be enhanced nor 
reduced, an application for reduction under S. 112-A, 
{d) of the Bihar Tenancy Act is incompetent. Nor will 
S. 178 (3) apply when there is a contract between the 
parties not to vary the rents agreed upon, made before 
the amending Act which brought S. n2-A info R. I78 
(3) (/) of the Act. {Middleton}) BRaJNANDAN 
PRASAD Singh v. Shanker Gope. 8 B.E. 416, 

S. 112-A (d) — Applicability— C ondition prece- 
dent to. 

Before S, 112-A {df) of the Bihar Tenancy Act can be 
invoked, it has to be shown that there has teen a lull, 
ppt d^e to temporary causes, in the gverage local prices 


BIHAR TENANCY ACT, (VIII OP 1886). 

of staple food crops during the currency of the present 
rent. If this condition precedent is not fulfilled, there 
can be no reduction under Cl. {d) of S. 112-A. {Mid- 
dletonO RaMDHANI SINGH V- LOCHAN SiNGH. 8 
B,R.783. 

(as amended in 1938) S. 112-A (6)— Appli- 
cability — Part of holding submerged — Application for 
reduction of rent of part not submerged — Maintainabi- 
lity. 

When the rent of a holding has abated under S.52-A 
(1) of the Bihar Tenancy Act, it cannot be reduced 
under S. 1 12-A Cflj'). An application for the reduction 
of the rent of a part of a holding when the other part is 
under water and the rent there of is abated is therefore 
not maintainable. {Middleton!) ROBINSON r, PAR- 
MESHtVAR JHA. 8B.R. 310. 

S. n2-A, {\){sp)^*^ Currency of the present 

rend* — Construction of — Holding sold and restored — 
Subsequent reduction of rent — Effect, 

The w-ords “currency of the present renf** in S. 112-A 
I (;/) of the Bihar Tenancy Act refer to the period 
which is to be considered in respect of the fall in prices 
and should be interpreted as the period between the 
first settlement of rent and the lime of the order of the 
reduction of rent of a holding which has been restored 
after a sale. The holding and the rent Bse the same as 
before the sale and the restotation, is in no sense a new 
settlement. The holding is restored with the same rights 
as before. (Swamy.) SOBHaN SiNGH V. HARBANS 
Pandfy. 9 B.R, 138. 

• S. 112-A (1) (d) — *'Current prices*' —Proce- 

dure for working out reductions. 

Though the expression “current prices*’ is not defined 
in the Bihar Tenancy Act, the proper thing to be done 
in reduction cases is Intake the average of that last com- 
plete year for which figures are available at the time of 
the order of the Rent Reduction Officer. {Middleton!) 
Ram Narffh Singh v. SHeo PraSad Gupta. 1941 
P.W.N. 589. 

S. 112-A (d ) — Date front which r^ni first 

became payable— Cructa! date for purposes of 
comparison and reduction. 

For the purposes of S. 112 A {d) of the Bihar Ten- 
ancy Act. the crucial date is ihe date from which the 
first rent becan e rayabJe; where a decree of the High 
Court gave a decree for year fdSli l3l4, different from 
the previous rent, the rent fixed clearly becomes payable 
in fasli I3l4. That year has therefore to be taken for 
purposes of comparison and reduction under S. 112-A 
(d) {Middleton!) MaJT O-UD-DIN AhMAD Zi. LOKE- 
NATH Pandey. 7 B.R. 939. 

S. 112-A (d) — Date from 7vhich a rent first 

became Payable — Crucial dale— Decree of Civil 
Court fixing rent from a Prior year — Effect — 
trospective effect of order. 

For the purposes of Cl. id) of S. 112-A of the Bihar 
Tenancy Act, the crucial date is the date from which 
the rent fir^t became payable. When a Civil Court has 
given a decree in 1935 for rent from the year 1927 at a 
rent different from the former rent, the new rent must 
be held to have first become payable from 1927. There 
is no reason for holding that ihere can be no retros- 
pective effect in an order under which a rent becomes 
I ayable. Such orders are frequently passed in commu- 
tation and rent reductiop cashes. (Middleton.) RaIWAW- 
TAR I.AL V. Mangal Prasad Sah. 8 B.E. 85=1941 
P'W.N.739 (2). 

— ' S. n2-A (1) 

came pay ahU-^Eeri fixed by ^ 

ceedings under ]C9in 
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suits werp decreed on such basis with effect from 
19\S— Failure to prove— ^Eff ect-^Cruciai date. 

In certain cases ca‘'h rent was settled by compromise 
in proceedings under S. 109 (c) of the Bihar Tenancy 
Act in 19l5. It was alleged, hut not proved, that there 
were Civil suits pending and that they were decieed at 
the cash rent so settled by compromise with effect from 
1911, 

Hdd% that in the absence of proof of such allegation, 
the year l9l5 must be taken as the year when the rent 
first became payable. ThaKur PraSad v, 

Brahmdeo Panhey. 194-1 P W N. 660. ! 

S. 112-A (l)(d) — Discretion of Collector — I 
Alteration in area of holding by transfers of por- I 
iions — Consideration of rote of rent as compared I 
with rent itself — If illegal — Discretion to refuse | 
reduction of rent. 

In the case of holdings the areas of which have altered ! 
for instance, by transfers of portions of holdings it is i 
not illegal for the Collector or Rent Reduction Officer | 
to consider the rate of rent as compared with the rent j 
itself, just as in the case of holdings which are split up ; 
by a collectorate partition. Courts would be justified in | 
ignoring small differences in area which can be presum- 
ed to be due to slight errors in survey or area extraction ' 
in one or other of tw’o surveys. Under S. 1 12* .A. (1) the , 
Collector has a discretion to refuse to reduce rents in 1 
cases where reduction is obviously inequitable. This 
discretion may well be exercised in cases in which 'the ! 
difference in area or rent is of little or no importance. ' 
(Swanzy.) SHARFUDUIN AHMAD v. NaNHKU MaH- I 
TON. 9 B.R. 181. I 

— — S. 112-A (d) — Jtirisdiciion — Application: 
under S. 112-A (e) — No application for amend- \ 
ment — Jurisdiction of Rent Reduction Officer to 
act suo motu and to reduce under Cl. (d). 

Where applications for reduction are filed under 
S. 112-A (a) of the Bihar Tenancy Act, and no applica- 
tion is made to amend them, the Rent Reduction Officer 
has no jurisdiction to act rwo motu and gr'e relief under 
Cl(d) of S. n2-A. . (IflMDtcn.) RAJA PRASaD 
Singh v. PanoKumri, 8. B.R, 53=1941 P.W.N 
739 CD. 1 

•*- — — S. 112-A (d)—Rent dating from period of \ 
cheap price — Temporary rise in prices in one year \ 
of famine — If to be taken into account. 

Where the rents date from a period of cheap prices in 
which there occurs only one year of famine when the 
prices go up temporarily, for the purposes of ai dpplira- 
tion under S. 112-A of the Bihar Tenancy Act, such a 
temporary rise in one year should be disregarded as the 
rents clearly date from period of lower prices, {Mid- 
dieimf) Karu Mahton V. Shah Mustafa 8 B,R 
841 . 

S. 112-A (d) — **Rent**—Wk€n first becomes 

payable-- Illegal enhancement in 1900 and paid till 
1909 and then cut off^Siariing point under 5‘.112“ 
A (d)— 1900 or 1909. 

The rent of a holding is what is lawfully payable and 
an illegal enhancement which had been paid for several 
years and which has since been cut off, does not 
become part of the rent. Where the legal rent has 
remained the same since 1900, it must be held to have 
become payable in 1900 for purposes of S. 112-A (u?) 
of the Bihar Tenancy Act. The fact that there was 
an illegal enhancement in 1900 and that it was being 
paid from 1900 till 1909, when it was cut off, is no 
ground for holding that the rent became first payable 
in 1909. (Middleton.) SHAH HAMID UD-DIN«^. FiR- 
AjiQI Singh, ? B;R. 778. 
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S 112-A (1) (d)— Rent, when first became 

Payable— Landlord alleging mafi or remission— 
Rent receipts 7iet mentioning mdifi—Effect. 

It w'as alleged that from 1924 w'hich was taken to be 
the year from w’hich the rent first became payable, that 
some remission or mad had been given each year and the 
landlord produced laggits to show that mad w^as given, 
The rent receipts, however, did not mention any mafi. 
any where, 

Held, that in the absence of any mention of reduction 
or mad in the rent receipts, the case as to mad could not 
be accepted, and the rent must be taken to have first 
became payable from 1924 and the rent was rightly 
reduced under S 112-A n't (d) of the Bihar Tenancy 
Act. (Peek ) RaI R \DH5KR1SHNA Z'. RaWCHARITAR 
SINGH. 1941 P W N. 688. 

S. 112-A (1) id) —Rent— When first be- 
comes payable — Rent fixed in suit for assessment 
of rent— Landlord accepting it from year prior to 
date of decree — When rent first becomes payable 
— Date of decree or date of acceptance. 

Where in a suit brought by a landlord against persons 
in poissession of his land upon which they had encroach- 
ed for asse.ssinent of rent of the land in dispute and for 
compensation for use and occupation for faslis 1336 and 
1337, the Court fixes the rate of rent and allows com- 
pensation for use and occupation at the same rate,* and 
the landlord accepts the rent so decreed from a date 
prior to the date of the decree fixing the rent, the rent 
first becomes payable for purposes of S. 112- A (1) ((f) 
of the Bihar Tenancy Act, from the date on which the 
landlord' so accepts the rent decreed and not from the 
date of the decree in the suit by which the rent is fixed. 
The rent has to be reduced under Cl. (d) of S. 112-A 
(I'l of the Act reckoning the year from which the land- 
lord accepts the rent as the year when the rent first 
became payable. (Peck.) Ram KiSRUN SiNGH v, 
RAT Radha Krishna. 1941 P.W N. 592. 

S. 112-A (d) — Right to apply— applicant 

not occupancy raiyat at time of applying — Accrual 
of occupancy rights subsequently— If ground for 
grant of application. 

Under S. 112-A (d) of the Bihar Tenancy Act, only 
an nccupancy raiyat can apply for reduction of rent. An 
application by a person who at the time of filing 
there of w^as not an occupancy raiyat is incompetent and 
cannot be granted even though occupancy rights might 
accrue to him by the time an order is made on it. 
(MiddhtonPy SadhU ISWAR V. AKHOV KUMAR 
Manual. 8 B.R. 644. 

S. 112-A (d)— Starting point — illegal en- 
hancement paid for three years — If to be taken 
into account. See Bihar Tenancy Act, S. 29, 
Proviso (i), 8 B R. 694. 

Ss. 112-A (d) and 113 — Scope — Cancellation of 

enhancement of rent out of Court — If bar to reduction 
under S. 112-/1 (d). 

A cancellation of enhancement of rent out of 
Court is no bar to a reduction of rent under S. 
112-A (d) of the Bihar Tenancy Act. S. Il3 only 
bars further reduction of a rent which has been 
settled or reduced under Ch. X of the Act (Mid- 
dleton.) Alizaman Khan zi. Gujar Singe. 10 
B.R. 298. 

Ss. 112-A (d) and ll3r-Scope — Peduction of 

rent refused under S. 112 — Effect* — Application for 
reductiofv—Bar of. 

Where in proceedings under S. 112 of the 
Bihar Tenancy Act, reduction of rent is refused 
pn the finding that the rent h?id fieen existing 
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since 1297 Fasli, that amounts to a settlement 
which under S. 113 bars a reduction under S. 
112- A (d) of the Act. That is a bar for 15 years 
to the application of S. 112-A. except on the 
ground of alteration in the area or any of the 
grounds specified in S. 112-A {c), {Middle ton.) 
Ramchatran Koeri v. Sajeewan Prasad Singh. 
1941 P.W.N. 662. 

S. 112-A (d) — Starting poini-^ Rent enhanced 

in 1900, but re stared to original figure in l909 — 
Crucial date. 

Rents were enhanced from 1900, but this 
enhancement was cut off at the settlement and the 
rent prevailing in 1900 was attested in 1909 and 
had been paid since. 

Held^ that rent was what was lawfully payable 
and therefore the illegal enhancement was not a 
part of the rent, the legal rent having remained 
the same since 1900. the currency of the present 
rent dated from 1900 and not from 1909, for pur- 
poses of S. 112-A (d). {Middleton.^ Basudev 
Singh v. Shah Hamiduddin Ahmad, 8 B.R. 681. 

S. 112-A^dy — Starting point — Rent when first 

becomes payable — Rent commuted in 1922 — Collectorate 
partition in 1922 apportioning rent among several land- 
lords — Effect of. 

Rents were commuted in 1911, and in a collecto- 
rate Batwara under the Bengal Estates Partition 
Act, the holdings were partitioned among diffe- 
rent maliks in 1922. The Rent Reduction Officer 
held that new rents and new holdings were creat- 
ed in 1922 by the Batwara and that the rent first 
became payable from 1923. 

Heldt that the fact that the tenants who 
originally paid certain rents to a certain land- 
lord now paid the same total rent to more than 
one set of landlords did not amount to a breach 
in the continuity of the rent, and it could not be 
said that the currency of the present rent dated 
from the time when the rent was split up among 
more than one proprietor. The starting point 
there was 1911 and not 1923. (Middleton.) Jhari 
Singh v. Rameshwar Prasad Singh 8 B.R. 
653. 

— — — “S. 112-ACd) — Successive applications — Compe- 
tency — First application dismissed for default — Second 
application allowed ex parte — Setting aside by Collector 
— Remand by Commissioner for re-hearing in the pre- 
sence of both parties — Propriety. 

An application under S. 112-A (d) of the Bihar 
Tenancy Act was rejected by the Rent Reduction 
Officer, in the absence of the applicant who was 
however allowed to make a second application 
and the same was granted in the absence of the 
landlord. The Collector in appeal set aside the 
order holding that the lower Court had no juris- 
diction to entertain the second application. The 
Commissioner in revision remanded the case for 
rehearing in the presence of both parties, 

Held, in revision by the Board of Revenue, 
that the Commissioner's order was proper and 
cannot be held to be without jurisdiction, (Mid- 
dleton.) Sakhi Chand V. Lachmi Narayan 
Singh. 8 B.R. 32, 

— S. 112-A (d) (ii) — *‘Rent^* Illegal enhance- 
ment Such as abwab — Payment of for some years — 
Effect of. 

Rent is wffiat is legally payable and an illegal 
enhancement such as an obuah is not a part of 
the rent. Where the legal rent has remained the 
Q.D.-3? 
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same and has not changed from 1300 F., the 
fact that abwahs were paid illegally in the mean- 
while is no ground for holding that the rent 
has altered or changed. Therefore no reduction 
is allowable in such a case. (Swansy.) 
Saiduddin V. Doman Singh 9 B.R. 293. 

(as ■ amended in 1937), S. 112-A (2) — 

Limitation — Ap pH cation under Cl. (b) of S* 112-A (1) 
filed on 2 — 3 — 1939 — If barred. 

An application under Cl. (h) of S._112-A (1) of 
the Bihar Tenancy Act, which is filed on 
2 — 3 — 1939 is not barred under Cl. (2) S. 112-A 
of the Bihar Tenancy Act, as amended by Act 
VIII of 1937, which came into force on 
10 — S'— 1938. (Middleton.) Rama Prasad v. 
Ram Ranbijayu Prasad Singh. 1941 P.W.N. 
741. 

S. 112-B — Appellate order — Finality of- — Inter- 
ference by Commissioner of Board of Revenue — Grounds. 

The orders of an appellate Court in rent reduc- 
tion cases are final and neither the Commissioner, 
nor the Board of Revenue has jurisdiction to 
interfere with such orders either on facts or on 
law unless perhaps ^the order is one without 
jurisdiction. The decision may be wrong, but if 
the Court has jurisdiction to so decide, it cannot 
be interfered with. (Middleton.) Ramdhan Puri 
t;, Rambhajju Singh. 10 B.R. 385. 

S. 112-B — Limitation for appeal— Delay in 

filing — Discretion of Court to excuse. See 
Limitation Act, S. 5. 9 B.R. 360. 

S. 112-B —Revision— Order by Colled or in 
appeal — Inter f erence in revision by Commissioner or 
Board of Revenue — Jurisdiction — Practice and Pro- 
cedure Manual, Rr. 76 and 77 — Scope, 

Neither the Bihar Tenancy Act nor any other 
statute confers on the Commissioner or the 
Board of Revenue a specific power to revise 
orders "passed under S. 112-A of the Bihar 
Tenancy Act or orders passed on appeal under 
S. 112-B of that Act. Where an express provi- 
sion of a statute declares a particular order to be 
final, and such an order is passed within the 
statutory powers of the officer making it, no 
superior authority can set aside such order on 
the ground that it is erroneous in law or proceeds 
on a wrong view of fact. Items 3 and 4 in R. 76 
of the Bihar Practice and Procedure Manual do 
not recognise a power of interference in cases 
where the superior authority thinks a decision 
erroneous. R. 77 expressly reserves cases where 
the proceedings have become final by law and 
says that in such cases the Board of Revenue 
has no jurisdiction to revise or alter the order. 
Where the Collector has made an order in the 
exercise of jurisdiction, whether rightly or 
wrongly there is no power in the Commissioner 
of the Board to revise such an order or to set it 
aside even if it is erroneous in law. (How- 
land. J.) R.ADHAKRISHNAJI V. RaMKHEIAWAN 

Singh. 1943 P.W.N. 253. 

— " ' 8. 112-B — Revision — Powers of Beard of 
Revenue and Commissioner — Interference with orders of 
Subordinate Revenue Officers. 

It is clear from S. 112-B, Bihar Tenancy Act, that the 
order of the Collector or the prescribed authority on 
appeal from an order under S. 112-A, is final, and the 
Act contains no provision for revision of that appellate 
order by the Commissioner or the Board of ■Revenue ^ 
assuming that the Board ofRevepn^i ^ the kighjr'. 
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revenue authority, possesses a general power of super- 
intencdence over the proceedings of subortJinate revenue i 
authorities, such power does not include a power to ! 
judicially interteie with an order which is declared by ' 
law to be final. Such power is confined to preventing ' 
suboulinate revenue officers from exetcising a jurisdic- ' 
tion not confetred on them or compelling them to exer- 
cise a jurisdiction wdiit h they have omitted to exercise. ' 
It doe.s not include a power to interfere on the ground ' 
of error of law or error of fact. {Fazl AUy C.J, and 
Ai:arwa/a, /,) RaDHA KRISHNAJI z\ RaMKHELAWAN 
Singh. 24= Pat. 234: = 26 P.L.T, 51=1945 P.W.IT. 
83=A.IB 1945 Pat. 179. 

S. 113 — Appiicahiliiy and Scope — Proceeding's 

under S,X\2 — Rent not reduced as it 7ms considered 
fair — Application under S. 112-/4 — Ra>'of. 

Even when the rent is not reduced in proceed- 
ings under .S. 112 of the Bihar Tenancy Act 
because the rent is considered fair, it amounts to i 
a settlement, because the maintaining of the i 
existing rents is a form of settlement under I 
S. 104-A. Hence such settlement is a bar under! 
S. 113 to an application under S. 112-A. (iVfid- 
dleion.) Bansropan Sah v, Brijnandan Singh. 

8 B.R. 360. 

S. \\%— Appiicahiliiy and Scope-’-^Proceediny^s 

under S. 112 — Settlement of rent hy rnatntaining exist- 
ing rentals — Suhsequ‘>nt application under S, X\2-A — 
Maintat nability. 

Where there has been a settlement of fair rents 
under S. 112 of the Bihar Tenancy, Act an 
application under S- 1 12- A of the Act is barred by 
S. 113. S. 104-A (d) clearly provides for settle- 
ment of rent by maintaining the existing rentals 
recorded in the record of rights as one of the 
methods by which rent may be settled. Even 
when the existing rents aie maintained and enter- 
ed, it amounts to a settlement and S. 113 operates 
as a bar to an application under S. 112-A. { Mid - 
dleton .) RAyKtiMAE Chaudhry V . Dulhin 
Bachokuer. 8 B.R. 334. 

— S. 113 — Appiicahiliiy— Order cancelling en- 

kancement — Subsequent revitw and cancellation of rent 
roll and order maintaining existing rent — Order 7 vith- 
out jurisdiction — If bar to reduction of rent under 
S, 112-A. 

The tenants applied in 1935 for cancellation of 
enhancementsmade in 1913 under S. 105 of the 
Bihar Tenancy Act, and the Assistant Settlement 
Officer cancelled the enhancements under 5.112, 
but later on, the landlord having raised objection, 
he revised the order of cancellation and main- 
tained the existing rents by cancelling the rent 
roll under S, 104-E, and he advised the tenants to 
apply under S 112-A. 

Heldf that the Assistant Settlement Officer 
having been empowered in Notification No. 
2817-11. T— 34 R, dated 19-6-1937, only to 
deal with cases of money rent which first became 
payable on or after 1 — 1 -'1920, and on or before 
31— ;12 — 1933 any decision under S. 112, whether 
positive or negative was clearly without jurisdic- 
tion, and 113 of the Bihar Tenancy Act would 
not therefore operate as a bar to reduction under 
S. 112-A of the Act. (Swongv.) Tagmanan 
Sahtjz?. Mahomed Safi. 8 B.R. *888. * 

— S. 113 — Application— Application under .S’. 112 
—Ptspttssal for default— Subsequent application- for 
reduction under S. 112-A— 2 f barred. 
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S. 113 of the Bihar Tenancy Act does not 
operate as a bar to a fresh application for reduc- 
tion of rent under S- 112-A, v^^hen the prior ap- 
plication for reduction was dismissed for default 
owing to the absence of the applicant and not on 
the merits. The maintenance of the existing rent 
13 no doubt one method of settling a rent, but 
when there is no adjudication that the existing 
rent is fit to be maintained, as in the case of a dis- 
missal for default, there is no settlement of rent 
under S. 112, which would operate as a bar under 
i S. 113. ;■( Middle ion.) Harihar Prasad Singh t;. 

I Kashi Singh. 9 B R. 153. 

j S. 113 — Scope — Bhaoli holding — Rent Commut- 

• t'd to cask rent — Subsequent sale of holding for arrears 
\ I f rent — Restoration undey Bihar Act IX of 1938 — 
Pozver of Collector to settle rent — Enhancement of rent 
— Date from tvhick enhancement is barred. 

R''Storation under Bihar .Act IX of 1938 is not 
anew settlement, and the Collector at the time of 
restoration has no power to settle t!ie rent, but 
only to apportion the rent in a case in which 
only part o f the holding is restored. Where the 
rent of SAao/t holding is commuted to cash rent 
: and some years later, the holding is sold for 
j arears of rent and then restored under Act IX of 
I 1938, 5. 113 of the Bihar Tenancy Act would bar 
enhancement of rent not from the date of the 
restoration but from the date of the commuta- 
tion. (Swangv.) SoBHAN Singh v. Harbans 
l^ANDEY. 9 B.R. 138- 

S. 116 — Applicability — Conditiors. “I..ease for 

t irm of years’* — Meaning. Lala RaJBaU Lal v, 
1'artaPPUR Co.. r>TD. [w Q. D. 1936-40 Vol I. Col. 
570] 191 1 C. 296 = 13 R.P. 293 = 7 B.R. 170. 

S. 121 — Applicability — Land held on bhaoli rent, 

S. I2l of the Bihar Tenancy Act applies to land held 
on bhaoli rent. {Pazl AH, C./.) GOBIND MahTO v, 
Chandra Phan Prasad Stngh. 216 I.C. 128 = 17 
RP. 125 = 1946 P.W.N. 277=11 B.E. 110=AI.R. 
1945 Pat. 123. 

S. 121 — Distraint of crops for realisation of 

P r odu ce rents — Per m i ssi h Hit y. 

There is nothing in S. 121 of the Bihar Tenancy Act 
to restrict its operation to arrears of rent payable in cash 
or to make an exception in f ivour of arrears of rent 
payable by division of the produce. The section per- 
mits distraint of Crops for the realisation of produce 
rents in the same manner as for the realisation of cash 
rents. (Varma and Rowland, //,) SaJIWAN PRASAD 
Singh s-l Karamdhaki Singh, 196 1.0.174=14 
R,P. 182=8 B.E. 6=:A.I.R. 1942 Pat. l93. 

S. 121— /folding held on batai rent— Actual 

cash rent recoverable. 

In a proceeding under S. 121 of the Bihar Tenancy 
Act, the actual cash amount paid by the tenant in the 
preceding years is not a decisive factor if the holdings 
are held on batai re nt. The actual cash amount reco- 
verable in each year will depend upon the prevailing 
prices and all that has to be seen is whether the landlord 
is claiming more than his due share of the rent. {Fatl 
Ali, C./) GOBIND MaHTO V. CHANDRA BHAN 
PRASAD Singh. 216 IC 128 = 17 RP. 126=1946 
P.W.N. 277 = 11 B.E. 110=A.I.B. 1946 Pat 123, 

S. 121 — IXature of proceeding — Order in — 

Revision. 

The High Court will not interfere in revision with an 
order of the Munsif In a proceeding for distraint under 
I S* I2l of the Bihar Tenancy Act. Such a proceeding 
should not be regarded as a suit and it is not judicial in 
the sepse that the Court proceeds ip the gbsence of th$ 
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tenant and the landlord comes and gives his evidence 
ex parte and upon that all that the Court is required to 
do is to carry the distraint out, {Fazl AH, (?./.) 
Gobind Mahto Chandra Ehan Pras.ad Singh. 
216 I.C 128-17 KP. 125 = 1945 P.W.N. 277 = 
IIB.R 110 = A.IR. 1945 Pat. 123. 

~Ss 143 (2) and 162 — Rent decree — Execution — 
O. 21 R. 13. C P Code' — Applicability. 

O. 21 R 13 C.P.C. would primo facie apply to a rent 
suit, by reason of the provissions of ‘ S. 143 (2) of the 
Bihar Tenancy Act. There is nothing in S. 162 of the 
Act to suggest that that rule was intended to be made 
inapplicable. That section merely'provides that when an 
application is made under S. 235 which corresponds to 
O. 2l, R. 11(2), C.P.C. certain additional particulars are 
to be given it\ the e.xecution petition. It does not say that 
even though a prayer for attachment is made the descrip- 
tion or specification of the properties to be attached which 
is required by R. 13 is to be dispensed with. Therefore, 
O. 21. R, 13, C.P.C. is applicable to a rent execution 
and the necessary particulars of the property to be 
attached must be given in the application for execution. 
ah C.J. and Chatter ji i.) KhODATJIUL 

Kubra V. Ugrah Singh. 23Ptt. 103 = 218 I c. 
265 = 18 E.P. 20 = 11 BE. 274= A IE. 1944 Pat. 
214. 

(as amended in 1937), S 143 (2)--Scope 

and effect— C P. Code — Applicability of. See BiHAR 
Tenancy Act (as Amended in 1937), S. 163-A. 
A.I.E. 1944 Pat. 54 (FB.). 

S. 148 (g ) — Scope and effect — Right of fudg- 

ment'^debtor under — Nou’service of notice — If vitiates 
whole sale. 

S. 148 (g) merely gives a right to the judgment-debtor 
to pay vip the whole decretal amount within 45 days fjom 
the date of the decree or the date of the service of notice 
upon him of the decree, and if any execution is levied 
against him before that date, he is not to be saddled 
with the cost of executing the decree before that date. 
If, however, execution is levied without any notice being 
issued to the judgment-debtor as required by the section, 
the judgment- debtor can complain to the Court about 
the non-receipt of notice and about his willingness to 
pay the decree amount In that even the cost of execu- 
tion would be in the discretion of the officer conducting 
the sale and he may deprive the decree-holder of all 
costs of execution. But the whole sale is not bad for 
want of jurisdiction. Manohar Lai, J ) DwaRTKa v. 
SIRI KiSHUN. 23 Pat; 431 = 218 IO.30 = llB.E 
237 = 1944 P.W.N. 70= A.I.E. 1944 Pat. 848. 

— '8. 148 (^%')—^Scope — NoU'Service of notice — 
Effect on sale — If nullity. 

S. 148 (g") of the Bihar Tenancy Act is merely- 
directory and not mandatory; and it does not goto the 
jurisdiction of the Court executing a decree. Non-'jervice 
of the notice required by the section does not debar the 
executing Court from exercising its undoubted jurisdic- 
tion to sell the property; nor does it entitle the judgment 
debtor to ignore the sale as a nullity and to have it set 
aside on that eround. (^IWanohar Lai, /,) DwarIKa 
V. SiRi KiSHUN. 23 Pat. 431=218 I.C. 30 = 11 B.R. 
237 = 1944 P.W.N. 70 = A.I E, 1944 Pat. 343. 

'■■■■■'S. 148 (g) — ScoPe — Notice under — If condition 
precedent to execution' being started. 

The service of notice under S. 148 (^) of the Bihar 
Tenancy Act is not a condition precedent to the starting 
of an execution case by a decree-holder or to the execut- 
ing Court obtaining jurisdiction to proceed with the 
execution itself. Hence an application for execution, in 
which no notice is taken out under S. 148 ig), is still 
one in accordance with Jaw and would save lipaitation. 
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{Sinha and Das, //.) BiBl SayeedA KhaTOON v. 
BiSHUN DEO Singh. 24 Pat. 153 = 26 P.L.T. 188 
= 1945 P.W.N. 61 = A.I.E. 1945 Pat. 268. 

S 148- A — Rent suit — Co- sharer landlords made 

pro forma defrndaiits — If bound by decree and execution 
— If can treat same as melHty. 

There is no warrant for holding that co sharer land- 
lords who are joined as pro forma defendants in a rent 
suit are entitled to treat the suit and execution of the 
decree therein as a nullity. {Dhavle, /.) CHANDRA 
Mahton V. Emperor. 197 I C. 63=22 PatX.T. 888 
= 1941P.W.N. 91 = A I.E. 1941 Pat. 646=43 Cr.L. 
J. 101 = 8 B.R. 135. 

S. 153 — Applicability — Second appeal — Main-' 

tainahiHty — ^^Decided a question relating to title, etc,** 
— Meaning and effect of — Plea raised but not decided — 
Bar of second a p teal, 

S. l53 of the Bengal Tenancy Act, when it refers to a 
decision of a question relating to title to land or of a 
question of the amount of rent, in terms refers to what 
is decided by the Court and not to what is plear^ed by the 
oarties. Even if there is a dispute as to title or as to 
the area of the holding on the pleadings, that will not 
take the case out of the pleadings, unless the judge has 
decided that dispute. Where the defendant admits that 
.-•ent was due from him at the jama claimed, but only 
disputes the area of the holding as stated in the plaint, 
and the Court decrees the suit leaving open the question 
of the area of the holding, there is no decision of any 
question relating to the area of the holding or the 
amount of the jama, which would take the case out of 
S. 153, B.T.Act. A second appeal is therefore barred, 
if the other conditions are satisfied. {Meredith, /.) 
DAROGA SONAR V, JADUPATI SaHARF. (1944) P.W. 
130. 

-S. ‘Applicability to suit for rent by co- 

sharer landlord framed according to S. 148-i4. 

S. 153. Bihar Tenancy Act, applies to a suit for rent 
by a co-sharer landlord under the Act framed in accord- 
anre with S. 148- A of the Act. {Meredtih, j) Dar- 
OGA Sonar Jadupati Sahay, (1944) P.W.N. 
130. 

' S. 153 — S cope--^ Application to set adde sale in 
execution of decree for rent below Rs. 50 — Allegation of 
fraud not proved or pressed — Order refusing to set aside 
'ale — Appeal — MaintainabUzty, 

An order refusing to set a«ide a sale in execution of a 
rent decree in a suit for an amount less than Rs. 50, is 
not open fo appeal, when the ques^tion decided is only a 
question relating to the regularity of the proceedings in 
publishing and conducting the sale and is not a ques- 
tion of fraud. The mere circumstance that some vague 
and general allegations of fraud are made in the appli- 
cation and not proved or pressed at the trial, is im- 
material. An appeal in such cases is barred under 
.S. 153, Bihar Tenancy Act. {Fazl AH, C, J. and 
Shearer, J.) KaME^HWAR v. JAGHAMBI. 24 Pat. 
473= AXE. 1945 Pat. 446. 

*“S. 163, Explanation — Sitting aside sale for 

irregularity —Fraud in conducting sale — Appeal — 
If lies. 

It is reasonably clear that the Legislature did not 
intend that there should be an appeal in petty 
cases where a sale had been set aside on the ground 
of irregularity, W'hether the inegularity be occa- 
sioned by fraud or negligence in publishing and 
conducting the sale. Fraud in publishing or conduct- 
ing the sale is not meant to be kept separate from 
irregularities in the publicaticn and conduct there of for 
the purposes of the Explanation to S. 153 of the 
Bihai Tenancy Act, (Fasil Ali, C./i and, Agarvafa^ 
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24 I S. 163 (2) (b) — Scope— Option of decree^ 


/.) AjoDHVA Singh v. Kameshwar Singh. , . 

Pat. 227=-A.I.B. 1945 Pat. 288. ' \holder--Duiy oj Court io value entire tenure---^ 

— S. 155 — Notice — Validity — Misuse comiplained | P. Code, 0. 21. R. 64 — Applicability. 

of incomplete at time of issue of notice — Does not | Under the clear terms of S. 163(2) (5) of the 
render notice defective. "^HYAM JHULAN PRASAI) I Bihar Tenancy Act the Court is boiincl to value 
Singh v. Satruhan Prasad Singh. \'ec Q.D. 1936 ' the whole tenure before ordering its sale in exe- 
— MOVol. I, Col. 3248 1 192 I.C. 200=^ 13 E.P. 425= cution of a decree for arrears of rent. S. 163 (2) 
7B.B. 341 = 1941 P W N. 43. I clearly provides that the whole of the tenure is 

S, 155 (1)— Contents of notice— Express: | to be valued. The decree-holder has an option 

demand to quit land in the alternative — Not essential i to ask for the sale of the entire tenure or fora 
Rhyam Jhut.an PraSad Singh Satruhan ; portion of a tenure. If he desires to sell the 
PRASAD Singh. Q.D, 1Q46— ’40 Vol. I, Col. ! entire tenure the Court cannot force him to sell 
3248.1 1921.0. 200=13 RP. 426 = 7 B.B. 341== 1941 j only a portion of the tenure under O. 21, R. 64, 
P.Y7.H. 43, ' C. P. Code. The option is with the decree-holder 

S. 155 (1) — Notice — Notice issued by Court and I and the provisions of the C- P. Code, cannot 

staled to be issued by Court — T.andlord’s name appear- j apply wlicn the provisions of S. 163 of the Tena- 


ing as beinq? the applicant scf-kinc i'^^ue of notice— I 
Validity. ShYAM JhUT.AN PRaSAD RinGH rc RatRU- ■ 
HAN Prasad Singh. fwQ.D 1036— ’40 Vol. I, Cni. 
.3248.1 1921.0. 200 = 13 R.P. 425=7 B.R. 341=1941 
P.W.N. 43 

S. 158-A— (as amended in 1938") — Scope 


— Pending applications by private landlords — If affected. 

Bihar Public Demands Recovery Act S. 7. 
1941 P.W.N. 441. 

S. 158“ A (3) — Appoifftment of certify cate officer 

— If io he hy name — ConfermeM of powers ex-ofheio 
^Su/feienev. 

Under repealed S. 158-A (3) of the Bihar Tenancy 
Act, it would not be lllepal for the Local Government 
to confer the special powers of a certificate officer er 
officioy a notification appointing, for putpr sesof S.153- 
A, the officer performing the functions of a certificate 
officer in a certain sub-division of a District to be a 
certifi(‘ate officer for the recovery of arrears of rent due 
to a named certificate holder, is perfectly legal and is 
sufficient authority for that certificate officer to 
perform the functions of a certificate offier under 
S. 158- A (3). (Midjjeionf) TilkSHWAR KUER v. 
Kameshwar Singh, io b.R. 186. 

" ’S. 158»B — Landlord being johii Hindu family 

— Rent suit — Decree and sale — Minor not joined in 
suit and execution — Minor represented in suit by father 
and in execution by karta — Sufficiency, 

In the case of a joint Hindu family, which is the j 
landlord, the fact that there a minor member of the | 


ncy Act arc clear. (Manohar Loll and Sbearet, 
If ) SoNU Lat V. Bautram Keighti.fy. 22 Pat. 
628=1943 .PWN. 182=211 I.C. 614=10 B.H. 
428=16 R.P. 258=24 P.L.T. 384=A.I.R. 1944 
Pat. lOl. 

S. 163 {S)— Applicability’— Does not Control 

suh Cl. (2) {b). 


Sub-clause (5) of S. 163, Bihar Tenancy Act, 
only comes into operation when the property to 
be sold is a holding and by valuingjt or a part 
thereof the entire decree wil! be satisfied by the 
; proceeds of the sale thereof. Sub-clause (5) does 
: not control sub-clause (2) (5). (Manohar Lall 
and Shearer. If.) SoNU F.at. v. Bartram Kei- 
GHTLF.Y. 22 Pat. 628=211 T.C. 614=10 B R. 428 
= 16 R.P 258=1943 P.W.N. 182=24 P.L.T. 

' 384=A.I.R. 1944 Pat. 101. 

S. \bZ-Pic---AppliCdhtlity—Sale of ienurt— 

Decree-holder — If can he compelled to purchase tenun 
at price fixed in proclamation of sale. 

S 163-A, Bihar Tenancy Act does not apply 
where the property sought to be sold is not a 
holding or a portion of a holding; and a decree- 
holder seeking to .sell a tenure cannot be c_ompc!- 
led to purchase the tenure at the price fixed m 
the sale proclamation. (Manohar Lall and 
Shearer, //.) Sonu T.al v. Bartram Keightley. 
22 Pat. 628=211 T.C. 614=10 B.R. 428=16 K, 
P. 258=1 943 P.W.N. 182=24 P.L.T, 384=A.l 
R. 1944 Pat. 101. 

■S. X^Z-K—Construciion and scope-^DecfU” 


family who did not iom either m the suit for rent or in | sah-prA 

the execution proceedings would not prevent a decree | „„tion-Proudur^-Duly of Couri-DUmissol of 
and a rent sale Where the minor was represented hy | fustifiod. 

Ins father in amt, and the karta of the famdy appeared | of the Bihar Tenancy Act only pro- 

in the execution proceedings there ,s sufficient and • that a holding shall not be sold forapnee 

substantial representation of the entire body ff l^d- | ,ower fthan that specified in sale proclamation. 

” “ "" There is nothing in the section which can force 
1 the decree-holder to bid up to tbe amount fixed 
i by tbe sale proclamation in default whereof the 
Cl T, /HN ^ ^ 1 execution application must be dismissed. \Miere 

Ss. 158-B (2), 163 (5^ and 163-A,. (as ‘ ‘ ■ - 

amended in 1938)-— Con.«struction and scope — 

Pending application for execution — If governed 
by. Bigan Stngh v, Syep Shah Zafff.r Hus- 
SATK. r^eeQ.D 1936— MO Vol. T, Col. 575.1 191 


lords for the holding to pass under the sale under | 
S, iSS B of the Bihar Tenancy Art. TlRJUGt PRASAD 
Singh v . premsukh Das. 8 B.R. 479=199 LO. 18 i 
=14 R.T. 621=A l.B. 1942 Pat. 892. 


[see Q.D 1936— MO Vol. T, Col. 575.1 
I.C. 436=13 R.P 319=7 B.R. 214. 

S. Encumbr an ce**~~’Meanifig of — 

Per Chatierjiy J , — The term Encumbrance' as 
defined in S. 161 of tbe Bibar Tenancy Act 
includes mortgage or other limited assignment. 
(Fasti AH, C.J. Manohar Lall and ChatierjL JJ.) 
Prtthvi Chand Lai. v, Prabhabatt Jt. 23 Pat. 
31=212 T.C. 504=10 B.R. 525=16 R.P. 299= 
1944 P.W.N.37=A.I.R, |944 Pat. 41 (F.B.). 


in execution of a rent decree the property is put 
up for sale, but the amount bid by the decree- 
holder is less than the amount fixed by tue Court 
in the’sale proclamation and the decree-homer 
refuses to raise his bid up to that amount, the 
Court will not be justified in dismissing the exe- 
cution on that ground. The duty of the execut- 
ing Court in such a case is to issue a fresh sale 
proclamation at the expense of the decree-holder 
and advertise tbe property again, ^md to call tor 
a fresh set of bidders. (Manohar Lall, J ,) 

Ran Btjaya Prasad Singh v. Lachmx SJNGHi 
200 I.C. 621=8 B.R. 702=15 R.P. 1=23 Path 
T. 352=A J.R. 1942 Pat 36S, 
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S. 163-A — Decree^holdsr only bidder not 

bidding up to amount specified in iale proclamationr— 
Dismissal of execution — Propriety. 

The executing Court is not justified in dismissing the 
execution case merely because the decree-holder who 
was the onl> bidder refused to bid up to the amount 
specified in the sale proclamation. There is nothing in 
S. 163-A of the Bihar Tenancy Act to warrant such 
dismissal. The Court ought to give the decree-holder 
an opportunity to take out a fresh sale proclamation, or 
to take such further steps as he thinks proper; and if he 
fails to take any further steps, it would, of course, be 
open to the Court to dismiss the execution case. {Fazl 
Ali^ C .J.Manohar Lall and C/iaiterjee, //,) RaM 
Ran VijAY Prasad Singh v. Kishun Singh. 23 
Pat. 61=211 I.C. 593=10 B.R. 429=16 R.P. 
250=25 P.L.T. 35=1944 P.W.N. 33=A.I.R. 
944 Pat. 54 (F.B.). 

S. 163-A — If ultra vires — Repugnancy to 0. 21, 

A. 66 (.2), proviso, C. P. Code — Government of India 
Act.S. 107 and Sch, VII, list 1 1, Item 21. 

S. 163-A which was inserted in the Bihar Tenancy 
Act by the Amending Act of 1937 is not repugnant to 
the proviso to O. 21, R. 66 (2), C. P. Code, which was 
added by the Patna High Court, and is, therefore^ not 
void under S. 107 (1) of Government of India Act 
The true effect of S. 143 (2), Bihar Tenancy Act is 
that the Code of Civil Procedure will apply only so long 
as there is no provision of this Act. In other words, if 
there is no provision of this Act, the C. P. Code, will 
apply, but once a ‘provision is made in the Act no 
matter when, provided it is enacted by a competent 
authority, the C. P. Code, will not apply. If this is the 
true effect of S. 143 (2) of the Act, this was the 
“existing Indian Law” at the time S, 163-A of the Act 
was enacted. In this view no question of repugnancy of 
S. 163-A of the Act arises. Then again there is the 
saving clause in S. 4 (1), C, P. Code, the effect of 
which is that there being no specific provision to the 
contrary, nothing in the Code will affect the provision of 
S. 163-A, Bihar Tenancy Act which prescribes a special 
form of procedure. S. 163-A of the Bihar Tenancy 
Act refers to a matter covered by item 21 of the Provin- 
cial Legislative List. The Act, as its preamble shows, 
is an enactment “relating to the law ' of landlord and 
tenant” S. 163-A finds place in Ch. 13 of the Act 
which, as it now stands, is headed “Judicial Procedure 
for the Recovery of Rent by suit”. It is clear therefore 
that S. 163-A is a matter of procedure for the recovery 
of rent by suit. The expression “the Collection of rents” 
in Item 21 of the Provincial Legislative List is wide 
enough to include recovery of rent by suit. The provi- 
sion of S. 163-A of the Bihar Tenancy Act does not 
fall under item 4 of the concurrent Legislative List, 
which refers to “Civil Procedure”. The Act is a special 
law which has its own provisions relating to procedure in 
rent suits. Procedure in rent suits under tbe Act can 
hardly be said to be “Civil procedure.” For the afore- 
said reasons. S. 163-A of the Bihar Tenancy Act is not 
void. {^Fail Alt, C.J, Manohar Lall and Chatterfi, 
//.) Ram ran Vijay Prasad Singh v. kishun 
Singh. 23 Pat. 61=211 I.C. 593=10 B.R. 
429=16 R.P. 250=25 P.L.T. 35=1944 P.W.N. 
33=A.I.R. 1944 Pat 54 (F.B.)- 

— "- S. 163-A — If covered by item 2 of List IP 

Government of India Act, 

Per Chaiterfi, J, — (Obiter) : As S. 163-A of the Bihar 
Tenancy Act puts a limitation on the power of the 
Court executing a rent decree to sell a holding or a 
portion of a holding for a price lower than that specified 
in the lale proclamatioa, it may come under item 2 of 
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the Provincial Legislative List. (Fazl Alt, C 
Manohar Lall and C hater jee, JJ.) RAM RaN 
Vijay Prasad Singh jy. kishun Singh. 23 Pat. 
61=2111.0.593=10 B.R. 429=16 R.P. 250= 
25 P.L.T. 35=1944 P.W.N. 33=A.I.R. 1944 
Pat 54 (F.B.). 

■ — — S. 163-A — Scope — Sale in contravention of — 
Void or voidable, 

S. 163-A of the Bihar Tenancy Act contains a clear 
statutory prohibition against the sale of a holding for a 
price less than the value fixed for it in the sale procla- 
mation, and unless a case falls within one of the two 
provisos to the section, the Court has no power to sell at 
any price below that fixed. A sale in contravention of 
S. 163-A is therefore void and not merely voidable. 
(AgarwalOi J.) RaJENDRA PRASaD v, GaNESH 
PRASAD Singh. 1942 P.W.N. 174. 

— — S. 163-A — Second clause — Applicability^ 
Decree holder unwillbig to bid up to valuation of Court 
— Procedure — Dismissal of execution case — Propriety. 

An executing Court is not justified in dismissing an 
execution case on the ground that the decree-holder is 
not willing to bid up to the extent of valuation fixed by 
the Court. The only courses open to the Court in such 
a case are either to re*seil the property or to proceed 
under S. 165-A (2) Bihar Tenancy Act. (Manohar 
Lall, J.) Syed Rafiqul RaHMAN V. NAWAZIS 
Hussain. 200 I.C. 885=15 R.P. 23=8 B.R. 
741=1941 P.W.N. 680 (1)=A.I.R. 1942 Pat. 
266 (1). 

— S- 167 — Question whether landlord purchaser 
has taken steps to annul encumbrance when to be raised — 
If can be raised or agitiated in second appeal. 

The question whether a landlord auction-purchaser 
has or has not taken steps to annul the encumbrances 
under S. 167 of the Bihar Tenancy Act Is a pure ques- 
tion of fact and cannot be agitated in second appeal. 
Nor can such question be raised for the first time in 
second appeal. TiRJUGI PRASAD SINGH v, PREM- 
SUKhDaS. 8 B.R. 479=199 I.C. 18=14 R.P. 
521=A.I.R. 1942 Pat. 392. 

S.^169 (1) (c) — Auction-purchaser — Liability 

of for rent between date of sale and its confirmation. 
Chhatar Singh v. Syed Bhah Qasim Ghani. 
[see Q.D. 1936-40 Vol. I. Col. 3248.]. 192 I.C. 

213=13 R.P. 444=7 B.R. 344=1940 P,W.N. 
994. 

S. 169 (1) (c) — Sale — Effect of on charge for 

rent — Extent to which it is extinguished. ChhaTAR 
Singh v. syed shah Qasim Ghani. [see Q.D. 
1936— *40 Vol. 3249.] 192 I.C. 213=13 R.P. 444= 
7 B.R. 344=1940 P.W.N. 994. 

S 170 Cl) — Applicability— ^Rent decree — Suit 

for arrears of rent in respect of original holding and 
new holding left after sale of part of original holding 
— Decree — If rent decree — Attachment ot new holding 
— Claim under O. 21, R. 58. C, P* Code — Competency, 
The respondents originally held,lbigha 13 kathas, 
lO dhurs under the petitioner at an annual rent of Rs. 49 
and odd. The latter sued them for arrears of rent of 
fasli 1340, to the twelve annas kist of 1343 and obtained 
a decree in execution of which, 1 bigha, 9 kathas, 2 dhurs 
of the holding bearing a rent of Rs. 45 and odd were 
sold under S. 162-A of the Bihar Tenancy Act, leaving 
a holding of 4 kahtas, 8 dhurs, bearing an annual rent 
of Rs. 5-10-9, The petitioner again sued the defen- 
dants for the rent of the original holding for four annas 
kist of 1343 to 1345 and for the rent of the new holding 
for 1346. This was decreed on 14—12—1939 and in 
execution of the decree, he attached the holding of ^ 
kathas, 9 dhurs, A claim petition W8» 
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0.21, K. 58, .)/ a persDii ciaiiiiiiig ut\dcr a bharma 
boH'i execu<ej by the defendants. The lower Coart 
held tiiat tne decree was a money decree and hence 
s. i70(iyo£tii. A.t.ua not apply and therefore the 
claim [)eriuun under O, 21* K. 58, was inaintainabJe 
and allowed tiie claim petuion. 

rield, that though the amuunts due as arrears of 
rent m i expect of the origuial holding and the new 
holding had been mentioned in one lump sum and were 
being executed for as one sum, the decree must still be 
regarded as a decree for arrears of rent and was there- 
fore not a money decree. It was open to the landlord 
to sue the tenant in one suit for arrears of rent due in 
respect of the two tenancies and it was possible in such 
suits to get a decree which would operate as a rent 
decree against the separate tenancies S. 170 (1) of the 
Bihar Tenancy Act applied and hence the claim under 
O, 21, R. 58, C. T. Code, was not maintainable. 
{Reuhen, /.) KAVASTHApAn-iSALA v. DEBI PRaSaD 
THitCQR. 1944 PW.N. 323. 

*“ — — S. 171 A — Applicability — Mortgagee liable to 
pay Part of rent and mortgagor undertaking to pay 
balance^Case if falls under S. i7i-A. 

S. 171-A, Bihar Tenancy Act, applies only to a case 
where a mortgagee is required by the terms of the con- 
tract between him and the mortgagor to pay the arrears 
of rent for which the decree was obtained. Where the 
mortgagee is not required to pay the entire amount of 
the rent for which the decree for arrears of rent has 
been obtained, but only apart of the rent due to the 
landlord, a portion of the rent being payable by the 
mortgagor himself, the section has no application. 
(Manobar La//, /.) UCHESWaR JHA v, NETLaL 
Shaw. 1944 P.W.N. 97. 


**S, 17 1- A,-^CoHStruction — Penalty — When to bt 
imposed. 

The terms of S, 171-A Bihar Tenancy Act, are quite 
clear and must be strictly and fairly construed. The 
penalty provided by sub-cl. (a) followed by actuai 
dispossession under sub-cl. (^) cannot come into opera- 
tion unless the terms of the section are complied with 
{Manokar Lall, /.) UcheSWAR JHA z/. NeTLaI 
Shaw. (1944) P.W.JNj. 97. 

173 (2) and (3 ) — Scope and effect’-^Reni sale 
•—Purchase by tudgmenfdebior in another s name — If 
void Suit by purchase r— Plea of betiatni purchase by 
ludgmeni'debtor — Sustainability— C, P. Code, S, 66. 

Sub-cl. (2) of S. l73, Bihar Tenancy Act should be 
read along with sub- Cl. (3), which establishes a sort of 
rule of factum valet and throws upon the decree-holder 
or any other person interested in the sale, the burden of 
making an application to have the judgment-debtor's 
actual purchase set aside, A purchase by a judgment- 
debtor at a sale in execution of a decree is not void but 
only voidable and remains valid until set aside. It is 
open to a judgment-debtor to plead and prove in a suit 
against him by the ostensible purchaser, that he was in 
fact the purchaser and that he purchased the property in 
the name of the plaintiff. S. 66 C. P. Code, is of no 
avail to the benamldar purchaser. {^Fazl Ah\ C,J, and 
Prasad z'. Bulaki Lal. 24 
^at.279’*A.I.B. 1945 Pat. 390. 

I IT*?* (^)'~'AppUcabilUy— Contract between 
mndlord and tenant not to vary rent agreed upon— 
Contract made before Amending Act bringing S. 112- A 

■^2 5>har Tenancy act, 
Ss. 112-A (o') AND 173. 8B .R. 416. 

O )— under S. 37 -A of Benga. 
Agriculture Debtors' Act~lf entitled to deposit fo, 
Htting astde subsequent rent sale 
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An applicant for relief under S. 37-A of the Bengal 
Agrioatturdl Debtors' Act whose property has been sold 
in exejdtion of a money-decree against him, is a person 
whose interest is affected by a rent sale of that property 
»eid subsequeht to his application, and he is theretore, 
o.iciLled to make a deposit under S. 174 (1) of the 
diuai Tenancy Act for setting aside the rent sale, 
Ilts right to make the depasit does not depend upon the 
merits of his application under S. 37'A, (Henderson, 
/.) PVARI MOKnN BHOi'VMICtC V. SUDHANSCJ 
MOKan. 49 O.V7.N. 171. 

3. 174 (1)-Sale in execution of mortgage decree 

— purchaser of equity jf redemption applying under 
S. yi-A of Bengal Agricultural Debtors* Act — If 
j entitled to make deposit, 

[ A puc.nser of tiie equity of retlemption who has 
I tiled an application under S. 37-A of the Bengal 
1 Vgricultural Debtors' Act is a person whose interest is 
affected by the sale of the property in eKecution of the 
mortgage decree, and he is, therefore, entitled to make 
a deposit under S. 174 (1) of the Bihar Tenancy Act 
tor setting aside the sale. (Henderson, J,) SaSaDHAR 
Samanta Bkol.inath Komar. lao.W.N. 170, 

S . 177- A — Appl i cab 1 1 ity — Money executi on— 

House of tudgment‘debtor — Exemption from liability 
to sale, 

S. l77.A of the Bihar Tenancy Act is not inapplica- 
ble to money executions. The section gives exemp- 
tiofls which are not, in terms at any rate, confined to 
rent executions. It follows from the proviso to Cl. (b) 
of the section that the houses of rai>ats and under- 
raiyats are saved from execution sales when the execu- 
tion relates to decrees for arrears of rent due in respect 
of lands other than the sites of the houses. Execution 
against the site of a house on a decree for arrears of 
rent due in respect of other land is obviously a money 
execution as distinguished from a rent execution and it 
is precisely in such cases that S. 177-A (<)) exempts 
houses from sale. What S, 177-A [^b) savesi however, 
if a house belonging to the raiyat and occupied by him 
as such. It must therefore be clearly found that the 
house in fact is occupied by the raiyat. (Dhavle, /,) 
Bikrama Lal v. Ram Ran Bjjaya Prasad Singh. 
194 I.C. 226=13 R.P. 687=7 B.R. 733=A.X.R. 
1941 Pat. 508. 

S. 177-A (b), (as amended in 1937)— 

‘‘Occupied by him*’ — Meaning. BaiJNATH RAM 
Marwari V, Ram Kumar Sjnha. \see Q.D. 1936-40 
Vol. I Col. 579.] 1911.0.128=7 B.R. 147=22 

Pat. L.T. 109. 

S. 178-B, (as amended by Act VIII of 

1937) — Scope — If retrospective — Arrears of rent 
I accrued due before passing of Act and sued for before 
section came into force — If affected — Decree for 50 pef 
Cent of produce— Jurisdiction of Court to make^ 

New legislation cannot take away accrued rights 
unless such intention is manifest and clear .from the 
terms of the legislation. S, 178-B of thie Bihar 
Tenancy Act, introduced by Act VIII of 1937^cannot be 
construed as having a retrospective effect. It does not 
in any way prohibit the Courts from decreeing a 
greater proportion of the produce in respect of rent 
accrued due before the passing of the Amendment Act# 
All that the section means is that after the passing of 
the Act a landlord shall not be entitled to more than 
nine-twentieths of the produce and there is nothing in 
the section to suggest that the landlord's rights which 
had already accrued were to be affected in any way# 
S. 178-B does not therefore apply to arrears which had 
accrued due before the section was enacted and which 
I bad been sued for before the section came into force. In 
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such a suit therefore the Court can decree lo the land- 
lord not only nine-tweniieths but fifty per cent, of the 
produce of the land. {Harries^ C ,J. and Fazl AUy /.) 
JAGMOH AN Singh z/. ramnandan PraSad Kara- 
YAN Singh. 20 Pat. 556=192 I.C. 851=13 
R.P. 526-1941 P.W.N. 295=7 B.R. 493=22 
Pat.L^T. 219=A.I.R. 1941 Pat, 253. 

(as amended in 1937), S. 

Mjt ultra vires or tn conflict with Permanent Settle- 
ment Pegidaiton, 

S. 178-B of the Bihar Tenancy Act as amended in 
1937, is not invalid or tdtra vires by reason of any 
conflict or supposed conflict between it and the Per- 
manent Settlement Regulation of 1793. {Rowland and 
Chiturfi, //.) Dren Mahomed Mian v. Hulas 
Narayan Singh. 21 Pat. 336=199 I.C. 182= 
1942 P.W.N. 66=23 P.L.T. 143=8 B.R. 519= 
14 R.P. 548=5 F.L.J. (H.C.) 79=A.I.R. 1942 
Pat. 296. 

*S. 178 B — Validity — If operattoe tn respect of 

permanently settled estates. 

There can be no question that a contract between a land- 
lord and a tenant for payment of rent in respect of agri- 
cultural land irrespective of the form in which it might 
be clothed is a contract relating to agricultural land and 
is excluded from the scope of entry No. 10 of the Con- 
current List in the Government of India Act. It 
follows that the subject-matter of S. l78 B, Bihar 
Tenancy Act, even in respect of permanently settled 
estates, does not fail within the purview of entry No. 10 
and no question of repugnany to» the provisions of any 
existing Indian law can thus arise S. 178-B is therefore 
within the competence of the Bihar Legislature and is 
validly enacted and is operative as much in respect of 
lands comprised within the permanently settled estates 
as in respect of lands outside these estates. {Gwyer 
C. Ji V aradachariar and Zafrullah Khan^ J /,) 
HqlaS Narain Singh v. Been Mahomed mian, 
22 Pat. 428=206 I.C. 387=6 F.L.J. 68=1942 
M.W.N. 354=47 C.W.N. (F.B.) 31=15 R.F. C. 
29=I.L.R. (1943) Kar. (F.C ) 17=1943 P.W.N. 
190=9 B.R 342=A,I.R. 1943 F.C. 9. 

— S. \%{^--Occupancy rights — Diara lands— Raiyat 

holding area nnder hukumnama — Part of area snb- 
Merged — Occupancy rights — Accrual of. 

Where a tenant ^holds diara lands under a hukum- 
nama he remains in continuous possession of the entire 
area covered by the hukumnama even thongh some of 
the lands are submerged and some of them pay no rent. 
Under S. 180 of the Bihar Tenancy Act, a tenant 
holding the lands for 12 continuous years would acquire 
occupancy rights. The mere fact of submersion of a 
portion of the lands would not destroy the raiyat* s 
right to acquire occupancy rights. The right to acquire 
occupancy subsists even while the land is under water. 
^Middleton.) FaUJDAR SiNGH v. PRABODH KuMAR 
Mitra. 9 B.R. 178. 

S. IBO—Scope—DiSLTSL land — Diluvion—Non- 
Payment of rent by tenant without right of occupancy— 
Effect— Forfeiture of rights — Occupancy raiyat and 
ton- occupancy rai yai — Difference. 

It is well-settled that when, in consequence of its 
)eing submerged or otherwise, land ceases temporarily 
o be capable of use and enjoyment, the owner of the 
and does not lose his rights in it. There is no reason 
yhy an occupancy raiyat, who has a right of property in 
lis holding, should lose that right merely because the 
and diluviates, though in order to preserve that right 
fi is bound to continue to pay rent (may be a purely 
omrna] or quit rent) for the period while it remains 
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underwater and ib incapable of being worked to profit. 
But a raiyat w^bo has no right of occupancy in his 
bolding Stands on a dirfereiit footing. When a tenant 
of dtara land who has not yet acquired a right of 
occupancy in it, ceases to perform his part of the con- 
tract 'payment of rent) he foifeits any right to the land. 
It is Vi holly immaterial that the reason for his failure to 
pay rent was that the land went under water and he was 
therefore unable to cultivate it and pay the rent. He 
cannot claim any right to hold it on re-appearance. {Fail 
AH, CJ. and Shearer, J.) RaMBUJHAWAN V, 
Ramranbijoy Prasad Singh. 24 Fat.444=27P. 
L.T. 7«.B. 1945 Pat. 476. 

S. 180 — Scope and effect of — Acquisition of 

occupancy right by tenant — If extinguished on transfer 
by him — Transferee's right to claim occupancy, 

S. 180 of the Bihar Tenancy Act does not contem- 
plate that the occupancy right which has been already 
acquired»by a tenant under the terms of that section is 
extinguished automatically when the land is transferred 
and that every successive transferee must before he 
can claim occupancy right, prove that he himself has 
been in occupation of the land continuously for twelve 
years. A transferee for a tenant w’ho had acquired 
such right is also entitled to be treated as an occupancy 
tenant. {Fazl Ali^ C,/. and Sinha^ J.) MahabIR v. 
Jadunandan. 24 Pat. 389 = 1945 P.W.N. 333. 

— 182 — Scope — If governs and controls S. 26-A. 

See Bihar Tenancy act, S. 26 -A. 24 Pat. 366. 

S. Applicability — Joint tenants claiming 

abatement of rent. 

Quaere ; Whether S. 188 of the Bihar Tenan<^ Act 
applies to a case of co-sharer tenants asking for 
abatement of rent. {Fazl AH, C.J. and Sinka, /.) 
KHUSHi Lal jha V. Kanak Lal Mahto. 22 Pat. 
300=211 10. 413 = 16 RP. 238 = 24 Pat L.T. 
440 = 10 B.R. 381=A.I .R. 1944 Pat 13. 

3. 188 — Scope— Notice under S. 155 — Suit by 

some of the co-sharer landlords for ejectment after 
expiry of notice — Maintainability. SHYaM JhuLAN 
PRASAD Singh Satruhan Prasad Singh, {see 
Q.D. 1936— ’40 Vol. I'Col. 3249.1 192 I.C. 200-13 

R P. 425 = 7 B.R. 341=1941 P.W.N. 43. 

S.187 — Scope —Service of notice — ^Irregularity 

in — Effect on proceedings. See BiHAR TENANCY ACT, 
CH. VII-B, Rr. 115 AND 117. (1945) P.W.N. 221. 

S. 189 — Rule-making power — Extent — Rule 

conferring revisianal powers on Board of Revenue— 
Validity, 

S. 189 of the Bihar Tenancy Act confers on the Pro- 
vincial Government the pow’er to frame rules ; the rules 
however, must be consistent with the Act, and any rule 
inconsistent with the Act must be regarded as ultra 
vires. S. 189 does not authorise the framing a rule con- 
ferring a power of revision on the Board of Revenue 
and the Board of Revenue therefore cannot have a 
power of revision under any rule framed by the Pro- 
vincial Government. {Fazl Alt, C.J* and Agarwala, /.) 
Radha krishnaji ramkhelawan Singh, 24 
Pat. 234=26 P.L.T. 61= (1946) P.W.N. 83=A.IR. 
1946 Fat. 179. 

S. 196 {^)— Scope and effect — Opercahn of 

Patni Regulation — If excluded. 

The effect of S. 195 (e) of the Bihar Tenancy Act k 
that it does not exclude the operation of the Pitoi 
Regulation. If there is any specific prqylfioR th® 
Regulation, it will prevail notwithstanding mftMDg m 
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the Biliar Tenancy Act. (Faz/ A/i^ C^J., Manohar Lall 
and CkatUrjt^ JJ,) PIRTHVI ChaND LaL r/, PRABHA- 
BATI Ji. 23 Pat. 31:^=212 1 C 504=10 B R. 525= 

16 R.P. 299=1944 P. W.N. 37=A.1.R, 1944 Pat. 

41 cP.-B.). 

'.'-QJiap. VII — Undcyraiyat — Acquisition of 

status — Laud not a ^rt cultural at time of occupation — 

Is subsequent conversion into agf icuttural land — If 
makes occupier under-raiyai ^ 

Where land was not ag.'-icQltural at the time of its 
original occupation but was a dense orchard infested 
with monkeys and the occupier was allowed to clear 
some portion of the land for the benefit of the owmer of 
the orchard j his subsequently converting the land into 
agricultural land will not iindce him an under-raiyat. 
{Manohar /.) PHULGHAN I) v. NaTEE MirzA. 

199 I.C. 421=14 R.P. 574=8 B.R, 564=23 P.L. 

T. 678=A.I.R. 1942 Pat. 325. 

— Oil. VII-B, Br. 115 and lVl-~Scope~-Non- 

compliance — Effect — Kent RediiUion Proceedings — 
Notice not served on landlord thirty days before date 
fixed for settlefncnt — Service on ijaradar of landlord 
-—Order reducing rent — If without lurisdiction — 

5'. 187. 

Where in Rent Reduction Proceedings on the appli- 
cation of tenants under S. 112-A, Bihar Tenancy Act, 
the notices of the applications are not served thirty 
days before the date fixed tor settlement, there is only 
an irregular service of notice, which cannot render 
the order reducing the rent ultra vires or - without 
jurisdiction. The fact that notices are served on the 
ijaradars of tlie landlord who were in possession and on 
servants of the landlord who were authorised to look 
after the proceedings, but who did not hold, any written 
authority as required by S. 187 of the Act, will not 
render the proceedings invalid or affect the jurisdiction 
of the Rent Redaction Ofiicer. {Pazl Ali, C.f. and 
ChatUrji, /.) Uwarka Nath Skn v. Dhanog 
GoPE. (1946) P.W.N*. 221- A.I.R. 1946 Pat, 320. 

— "*."-.3ch. Ill, Art. 2 — Applicubility — Agricultural 
iease-^Test to decide — Nature of lands or purpose of 
tenancy. 

The question whether a lease of lands is governed by 
the Bihar Tenancy Act or not turns on., the nature ol 
the laiifls leased and not on the purpose of the tenancy. 
Under a registered kabuliyat the lessee was given the 
right to collect the rents of lands which were in the main 
agricultural lands. He was also authorised to cultivate 
bakashi lands and appropriate the proceeds to himself. 
In a suit for arrears of thica rent, 

Beldt that a suit for rent w^as govened by Art, 2 of 
Sch. Ill of the Bihar Tenancy Act, and the claim for 
rent beyond three years would be barred. 

Per Rowlandy /. — The lease was of agricultural 
lands and the lessee was a tenure holder under the 
Bihar Tenancy Act. The predominant object of the 
lease was the collection of rents and it was a tenure. 

Per Chatterfiy /, — ^The lease was for agricultural pur- j 
poses and therefore the suit for rent came within the, 
provisions of the Bihar Tenancy Act, and was governed 
by the three years’ rule in Art. 2 of Sch. III. {Rowland 
and Ckatterfi, //.) haji Sheikh Mahomed Hasan 
khan V, SHEIKH Mahomed akhtar Hasan 
Khan. 21 Pat 469=202 I.C. 223=8 B.R. 861= 
15 R.P. 99=A.I.R. 1942 Pat. 474. 

^Sch. XII, Art. 2 — Applicability — Thica lease 

for collecting rent — Nature of lease — Suit for arrears 
of rent — Limiiaiion^Lease granted by Receiver — Posi- 
tion of lessee, 

A thica lease of a village for the purpose of c lUectlng 
tents does not create a tenancy within the purview of 
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the Bihar Tenancy Act. Such a lease is excluded from 
the scope of the Act and it is not a lease for agricultural 
purposes. A suit for arreais of rent due on such a 
lease is not governed by Art. 2 of Sch. 3, Tenancy Act, 
but Art. 116, Limitation Act. When the lease has 
been granted by a Receiver appointed by the Court 
under S. 146, Cr. P. Code, the position of the lessee, so 
long as he remains in possession, is not different from 
that of a lessee from the true owner. {Fatl Aliy C,J,^ 
and Manohar Lall and Chotterjiy JJ.') MaheSHWaei 
Prasad Varma v. Dulhin Manr.ajo Kuer. 23 
Pat. 185=212 I.C. 473=10 B.R, 514=16 R.P. 
294=25 P.L.T. 19=1944 P.W.N, 6=A.I.E. 
1944 Pat. 87 (F.B.). 

Sch. Ill, Art. 3 — Applicability — Conditions— 

Order under S. 145, Cr. P. Code, in landlord's favour 
— Suit for pos:^t'ssicti by tenant — Limitation — LimiU' 
tion Actj Alt. 47. 

Art. 3 of Sch. Ill of Bihar Tenancy Act applies to 
a suit by a raiyat against a landlord who has dispos- 
sessed him qua landlord. For the application of this 
I article two conditions are necessary, vtg,, that the plain- 
tiff has been dispossessed and that the dispossession has 
been by his landlord as such. If these two condi- 
tions exist, the suit is of the class intended to be 
covered by this Article and as this Act is a special Act, 
it will govern in preference to the provisions of the 
general law of limitation. When an order under S. 145, 
Cr, P. Code, is made affirming the possession of the 
landlord and forbidding the tenant from disturbing that 
possession, nobody is dispossessed at all. Further 
even if the order is regarded as dispossession of the 
tenant, it is not dispossession by the landlord as such, 
It follows from that that in no case can an order under 
S. 145 be regarded as dispossession by a landlord for 
I the purpose of Art. 3 of Sch. HI of Tenancy Act. Conse* 
quently, a suit by the tenant to recover possession from 
the landlord in such circumstances is governed not by 
this article but by Art. 47 of the Limitation Act. 
{Agarivala, /.) UDAIBHAN SINGH V, PARAS PaMDF. 

8 B.R. 413=198 I.C. 347=14 R.P. 453=A,I.E, 
1942 Pat. 287. 

Sch. In, Art. 5 — Applicability— Mo«ey dtcrii 

I against tenant in favour of landlord— Execution- 
Purchase of tenant's land by landlord — Deliwi 
through Civil Court — Tenant continuing in possessim 
— Subsequent dispossession by landlord — Suit by tenant 
for possession — Limitation, 

Where a landlord purchases in auction the lands of 
his tenants in execution of a money decree against 
them and fails to get possession through the Civil Court, 
and the tenants continue in possession, but long after, 
the sale and Civil Court delivery of possession he dis- 
possesses the tenants, such dispossession must be held to 
be a dispossession in his capacity as a landlord and not 
as auction* purchaser. A suit by the tenants for re- 
covery of possession of the lands from the landlord is 
governed by Art. 3 of Sch. Hi of the Bihar Tenant^ 
Act for purposes of limitation, (Barries, C.J>x 
Manohar Lall BiBl AYESHA 2 /, SrIPAT SINGH, t 

Pat. 517. 

Sch, III, Art. 6— Applicability— Co-sharer ii 

possession under S. 22 (2) — Decree against for amou» 
payable to other co-sharers— Execution — Limitatiw 
See Bihar Tenancy act. S. 22 (2). 23 Pat. 

348. 

—Sch. Hit Art, 6— Applicability— Rent deerte^ 
Provision for payment in instalments— ExiCuHon* 
Limitation— Limitation Act, Art* 182 (7). 

An application to execute a decree for rent made in 
suit between landlord and tenant to whom the prorisioD 
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B. 8e 0. VIL, ADMINISTS. ACT, (in OP 1922). 

of the Bihar Tenancy Act apply, is an application fall- 
ing under Art. 6 of Sch. Ill of that Act, notwithstand- 
ing that the decree is an instalment decree. The decree 
does not cease to attract the provisions of Sch. Ill of the 
Act by reason of the fact that by consent of parties 
the decree amount is made payable in instalments. 
Art. 182 (7) of the Lim. Act does not apply. {Chatttrft 
and Shearer^ //.) KEDARNaTH v, FarSIDHSINGB. 
24 Pat 222=A.I.ii,. 1945 Pat. 398. 

-Sell. XII, Art. 6 — Scope — If controlled by S. 15 

Limitation Act. Su LIMITATION ACT, S. 15. 1941 

P.W.N. 183. 

BIHAR (AND ORISSA) VILLAGE ADMINIS- 
TRATION AOT (III or X^^2.%),^^%l—AppUcabiltty 
and ConstrucUon — Power of Chaukidar to arrest^ 

S. 27 of the JBihar and Orissa Village Administration 
Act does not require that in fact stolen property must 
be found in the possession of a person before he can be 
arrested by a Chaukidar. What the section requires is 
that any person found in possession of anything which 
may reasonably be suspected to be stolen property, or a 
person who may reasonably be suspected of having 
committed an offence with reference to such thing is 
liable to be arrested by a Chaukidar. {^Meredtth and 
Imam, //.) HIRDAY */. LmPEROR. 24 Pat, 501= 
A.I.R. 1946 Pat. 40. 

S. 34 — Prestdent causing Chaukidar to levy 

distress — Separate distress warrant — Necessity, 

S. 34 Of JBihar and Orissa Village Administration Act 
empowers the President of a Union Board to cause the 
Chaukidar to levy the amount by distraint without 
issuing to the Chaukidar any special authority in writ- 
ing; that is to say, the woids ‘^authorized in writing 
by the president"’ apply not to the Chaukidar but to 
any other person. A separate distress warrant is, 
therefore, not necessary when the president being pre- 
sent causes the Chaukidar under S. 34 to levy distress. 
{Rowland, J.) ShEO SaHNI z/. EmPEROR. 210 I. C. 
531=16 R.P 204=10 B.R. 295=45 Cr.L.J. 279 
= A T R IQ4^ Pat 4^2 

-W. 63 (2; (b)'aiid*57 (2)-Effect of— Fancha- 

yat— If ‘ Court"’. See Cr. F. CODE, iS. 435. 1 940 P . 
W.N. 973=A.I .R. 1941 Pat. 169. 

Ss, 63 (2) (b) and 77 — Panchayat — Stay of 

proceedings in criminal case — Power of Sub-Divisional 
Magistrate to order. See Cr. F. CODE, S. 435 (4). 
1940 P.W.N. 973«A.I.R. 1941 Pat. 169. 

S. 68 — Right of trial by Magistrate — iVhen to be 

claimed. 

Under S. 68 of the Village Administration Act which 
confers upon an accused person a right to be tried by a 
Magistrate, instead of by a Panchayat, the claim of the 
right to be tried by a Magistrate must be made when 
he appears in answer to a summons ; and it cannot be 
made at any later stage. {Agai wala, J.) GONI Mah- 
TON z'. Emperor. 193 I.C. 491 = 13 R.P. 614= 
42 Cr.L.J. 434=7 B.R. 606=1940 P.W.N. 973 = 
A.I.R^1941 Pat. 169. 

S. 76 — Scope — If mandatory— Discretion of 

Panchayat to accept or ignore compromise. See Cr. P. 
Code, S. 345 (6). 1940 P.W.N, 973=A.I.R, 1941 
Pat. 169. 

BIHAR VILLAGE COLLBOTIVE RESPONSI- 
BILITY ACT (VI OP 1943). S, 7— Applicability-- i 
Failure to perform protective duty as required by 
village headman — Headman not authorised by District 
Magistrate— Effect— Offence —S. S—Jf controlled by 

Sn*It i 

S. 5 (^) of the Bihar Village Collective Responsibility j 
Act has to be read with S.7, which clearly and specifically 

Q.D.-33 


BOMBAY ACTS ETC. 

refers to a direction given under cl. (^) of S. 5. What ig 
made punishable under S. 7 is the failure to discharg5 
any protective duty imposed by a direction under S. e 
(b). Unless there is an order of authorisation by thg 
District Magistrate by virtue of which the villag 
headman can perform the duties given to the Distric 
Magistrate by S. 5 (^) of the Act, failure to obey the 
direction of the village headman is not an offence which 
can be punished. A direction by the village headman 
without any authorisation by the District Magistrate 
is not legally valid and failure to comply with such 
direction is not an offence under S. 7. (Das and 
Ray, //.) JanGLI Mian v. EmpeROR. 24 Pat. 
626= (1945) £ .W.N. S80=A.I.R. 1946 Pat. 79. 

BIHAR WARDS MANUAL (1941), R. 22, proviso 

— Applicability of in construing R. 23. 

The proviso to R. 22 of the Bihar Wards Manual can- 
not be read into R. 23 and is not applicable inconstruing 
R. 23. {Lee.) Tikait JaGDISH Narain SiNGHe/. 
Sewaei Ram. 11 B.R. 406. 


R. 23, proviso — Applicability — Calculation of 

"''accumulated interest'^ under R, 23— Mode of. 

The expression “accumulated interest as determined** 
in Board’s Executive Instruction 23 in the Bihar Wards" 
Manual cannot be read as meaning accumulated interest 
as determined under Executive Instiuction 22 proviso. 
The proviso at the end of Instruction 22, cannot be 
applied to the calculations of accumulated interest under 
Instruction 23. It would be quite inequitable to so 
apply it. (Leel) TiKAlT jAGDiSH NARAIN SlNGH v, 
Hakim Singh, ll B.R. 462. 


BOARD OF REVENUE— Bihar and Orissa — Scope 
of jurisdiction— BIH aR AND ORISSA BOARD OF 
REVENUE ACT (I OF I9l3). 


BOMBAY ACTS ETC. 


Abkari Act (V of (1878). 

Agricultural Debtors’ Relief Act(XXVIlI 
of 1939). 

Bbagdaro and Narvtradari Act (V of 1862). 
Borstal Schools Act (XVIII of 1929). 
Children Act (XIII of 1924). 

City Municipal Act (1 1 1 of 1888). 

City Police Act (IV of 1902). 

City Rationing Regulation (1943). 

Civil Courts Act (XI V of 1869). 
Co-operative Societies Act (VII of 1925). 
Cotton Contracts Act (IV of 1932). 

Court of Wards Act (I of 1906). 

District Local Boards Act (VI of 1923). 
District Municipal Act (III of 1901). 
District Police Act (IV of 1890). 

Finance Act (1932). 

Hereditory Offices (Watan) Act (III of 


1874). 

High Court Circulars. 

High Court Rules (A. S.) (1936). 

,, ,, „ (Insolvency) (1910). ^ 

High Court Rules (1936) (Original Side). 
Increase of Court-Fees Act (XV of 1943). 
Industrial Disputes Act (XXV of 1938). 
Jail Manual. 

Khoti Settlement Act (I of 1880). 

Land Revenue Code (V of 1879). 

Land Revenue Rules (1921). 

Land Tenures. 

Local Boards Act (VI of 1923). 

Markets and Fairs Act (IV of (1862). 
Motor Vehicles Tax Act(XXXiy 
Municipal ^orpughi Act(3?y|ll 
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BOMBAY ABKA.EI ACT, (Y OF 1878). 

Native Shares Sc Stock-brokers Associa- 
tion Rules. 

Pleaders Act (XVII of 1920). 

Prevention of Aduiteration Act (V of 
1925. 

Prevention of Gambling Act (IV of 1887). 
Primary Education Act (XII of 1938). - 
Prize Competition Tax Act ^XI of 1939). 
Rationing Order (1943). 

Rents, Hotel Rates and Lodging House 
rates (Control) Act (VII of 1944). 
Rent Restriction Act (XVI of 1939). 

Rent Restriction Order ( 1942). 


BOMBAY ABKARI AOT, (V OF 1878). 

/.) r-\tan Shaw nusserwanji Geoffrey 
William vie ELHLfN.^Y. I.L R. 1942 Bom. 25 Qa, 
198 I C. 849=14 K.B. 339=43 Bom. L.R. 896-- 
A.IR. 1942 Bom. 1. 

S. 7 (as amended by Act VI of 1940)- 

Applicability and scope — Notification prohibiting pos- 
session of iiiio.’cicants issued under old Act — Decision 
of High (Aiuit declaring .same uit^a T>tra — ^fiubsequent 
.unending Act validating Rules ami Notification under 
original Act — If validates or revives Notification 
declared ultra vires — Statute — Retrospective operation 
— Rule. Rmperor V . Saver Manual dantss 
[^erQ.D. 1936-MO VoL 1, ^Col. 3249.1 Lii, 


Retail Trade Control and Licensing Order j (1940) Born. 777=191 I.C. 85=42 Cr.L.J. 74 " 

\X)~DiUy of Collector under to issut 
-Toddy Tapping Rules ^ Rr. 2 aid 


(1942). 

Revenue Jurisdiction Act (X of 1876). j 
Salt Act. I 

Securities Contracts Control Order ( VXII ! 
of 1925). 

Silops and Establishments Act (XXIV of 
1939). 

Small Holders Relief Act (VIII of 1938). 
Tobacco Duty (Town of Bombay) Act 
(IV of 1857). 

Town Planning Act (I of 1915). 

Village Panchayat Act (IX of 1920). 
Village Police Act (VIII of 1867). 

Weights and Measures Act (XV of 1932). 

BOMBAY ABKARI ACT (V OF 1878;— 
Object of — Prohibition against sale of liquor on credit 
Contract in breach of — Enforceability. See Contract 
ACT, S. 23. I.L.E. (1943) Ear. 860. 

-as amended by Sind Act XXVI of 1940) 


S. U 

licenses to tap toddy- 
9 to 13. 

'Phe u.se of the word “may’' in R. 2 of the 
Bombay Toddy Tapping Rules of 1928, which 
under S. 64 of th^ Abkari Act have the force of 
law, docs not indicate that the Collector has an 
ubsiilute discretion to grant or refuse a licence, 
The word “may" in R. 2 is merely used with the 
object of enumerating the purposes for which 
tapping licences can be issued, namely, by supply- 
ing toddy to .shops, tree-foot booths, hawkers or 
; for domestic consumption, and to indicate that 
I they may not be issued for any other purposes. 

I it does not mean that the Collector has a discre- 
i tion to grant or refuse a licence if applied fork 
I respect of one of the designated purposes. Hav 
ing regard to the use of the word ^*sUalT’ in Rr. 
I 9 to 13 of the Rules, no question of the exercise 

I of any discretion by the Collector in the granting 

S. Z-k--Person given money in advance for supplyhlg\^^ ^ licence arises, provided that the requirg- 


article — 2f cl vendor. 

It cannot be said that a person does not sell because 
h* it giv«n money in advance for an article which he is 
to order for the customer and he hands back to the 
customer, with the article he ha.s obtained or sells, any 
change that may be due. Neither S. 3(A) nor any 
other section of the Bombay Abkari Act contemplates 
or allows such a person to escape under the plausible 
plea that he is not a vendor, but an agent only. (Davis, 

c.y.) Kassim a llahdad ze Emperor. 211 1.(2. 
410-45 Cr.L.J. 390=16 R.S. 210=A.I.R. 1944 
Sind 32. 

* "* ‘'' " "■ "”" ■ " 3. 4r^Scope and effect of-^Penvers cf Provin- 
cial Government and of Collector in regard to grant of 
licenses for tapping and drawing toddy from trees. 

S. 4 of the Bombay Abkari Act relates only to control 
in reference to establishment and not to the power to 
grant licenses for capping and drawing toddy from 
toddy-producing trees; such power is controlled only by 
the rule* made under the Act. It cannot therefore be 
contended that S. 4 makes the Provincial Government 
the supreme authority in relation to the granting of such 
licenses and that by virtue of the section the Collector 
18 bound to obey the orders of the Provincial Govern- 
ment with reference to the granting of such licenses. 
Ss, 4 to 8 relate only to the appointment of officers and 
to control in reference to establishment and to nothing 
•Ise. The Provincial Government is the ultimate 
authority in regard to import, export and transport by 
virtue of the provisions of Ss. 9 to 13 of the Act and 
not by virtue of S. 4 at all. It is farther plain from 
Ss. 35 and 35-A that the powers of Abkari officers can 
be controlled only by rules made under these sections 
and not by any orders issued under S. 4. No orders can 
be inaed under S, 4 overriding the rules. {Blackwell^ 


raents of the rules are complied with, but a sta- 
tutory duty to issue a licence is imposed by S. 14 
(1) of the Act read in conjunction with the rules, 
(BlackwelU J.) Ratanshaw Nusserwanji v. 
Geoffrey William McElhinny. I.L.R. (1942) 
Bom. 259=198 I.C. 849=14 R.B. 339=43 Bom. 
L.R. 896=A,IR. 1942 Bom. 1 . 

S. 14(1) — Scope — I f controlled by S. 4 — Cdltc- 

tor — Discretion of to grant or refuse licence — Duty i* 
grant licence when application complies with re^uiff 
mints of rules. 

By virtue of S. 14(1) of the Bombay Abkari 
Act there is an implied power conferred upon 
the Collector to grant licences for tapping and 
drawing toddy from toddy-producing trees. S. 
14 read in conjunction with the rules under the 
Act for the tapping of toddy contemplates that 
sush licences shall be granted in accordance with 
the rules to enable the duties imposed to be levi- 
ed. The. implied power conferred upon the 
Clollector under S. 14 ( 1 ) to grant or refuses 
licence is limited by the rules. He would, for 
example, have power to refuse a licence if the 
application were not in the form prescribed by 
R, 4 of the Rules for tapping. But, if the require- 
ments of the rules are complied with, there is 
a statutory duty imposed upon the Collector to 
grant a licence and this statutory duty is not affe- 
cted by anything contained in S. 4 of tht Act. 
There is no justification for holding that the Col- 
lector under S. 14 ( 1 ) has an absolute discretion 
to grant or refuse a licence, (Blackwilh J*) 
Ratanshaw Nusserwanji v, Geoffrey Wh-ham, 
McElhinny. I .L.R. (1942) Bom. 259=198 I.C, 
849=14 R.B. 339=43 Bom.L.R. 896=A.I.R. 
1942 Bom. 1, 
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•— S. 14-B (2) — Construction and scops — JVoti ^ca- 
tion prohibiting possession by any person in Sind of 
charas—lf ultra vires. 

The words “ani- person or class of persons” in 
S. 14-B (2) of the Bombay Abkari Act cannot 
be construed as meaning by the public generally. 
They mean only any specified person or any speci- 
fied class of persons. The primary purpose of 
the Abkari Act is to secure revenue combined 
indeed, with the regulation and control of the 
trade in drinks and drugs ; but the power to con- 
trol and regulate, though it might be made to 
serve the cause of social betterment, does not 
include the power to abolish the trade altogether. 
Hence, a notification by the Government of the 
Province of Sind, purporting to be made under 
S. 14-B (2) of the Act, prohibiting the possession 
by any person within the Province of Sind of 
charas, is ultra vires, (^Davis, CJ. and Weston^ 
J,) Emperor v, Dholaram Holaram. I.L.R. 
(1941) Kar. 431=199 I.C. 101=14 R.S. 167=43 
Cr.L.J. 468-A.I.R. 1941 Sind. 221. 

30 — 'Construction and scope — If empowers or 
regulates grant of tapping licences, 

S. 30 of the Bombay Abkari Act is not the 
section under which licences^ to tap and draw 
toddy are granted. They are granted under S. 
14. The meaning of S. 30 is that such licences, 
if granted, shall be granted on payment of such 
fees, and subject to such restrictions and condi- 
tions and shall be in such form as the Provincial 
Government may direct in rules and orders which 
are not to be inconsistent with Act. {BlackwelU 
J,) Ratanshaw Nusserwanji V. Geoffrey 
William McElhinny. I.L.R. (1942) Bom. 259 
=198I.C. 849=14 R.B. 339=43 Bom.L.R. 896 
=:A.I.R. 1942 Bom. 1. 

— Ss. 35 and 35-A — Rules under — Effect of on 
power to grant licences — Order under S, 4 — If can 
override rules. 

Ss. 35 and 35-A of the Bombay Abkari Act 
make it plain that the powers of Abkari officers 
can be controlled only by rules made under these 
sections and not by orders issued under S. 4. 
Rules under S. 35 are, subject to the power 
given by the proviso, subject to privious publica- 
tion, and even in the case of the proviso rules 
must be made and not merely orders issued. It 
is clear that orders cannot be issued under S. 4 
overriding the rules. (Blackwell, J.') Ratan- 
shaw Nusserwanji v. Geoffrey William Mc- 
Elhinny. I.L.R. (1942) Bom. 259=198 I.C. 
849=14 R.B. 339=43 Bom.L.R. 896=A.I.R. 
1942 Bom. 1, 

— — S. 45 (c) — Abkari license — Sale of liquor 
— Servant of licensee canvassing orders for liquor 
— Liquor measured and bottled at^ licensed pre- 
mises and taken by servant and delivered at pur- 
chaser’s house— If sale in contravention of clause 
prohibiting sale at any place except licensed pre- 
mises — offence — Sale of Goods Act Ss. 21 and 
23. See Sale of Goods Act, Ss- 21 and 23. 43 
Bom L.R. 95. 

— S. 54 (b) — Applicabiliiy^Condiiions of. 

Before S. 54 (h) of the Bombay Abkari Act 
can come into operation there must be an offence 
committed under the Act, an article must be 
liable to confiscation under S. 54 (a) and that 
article must be dealt with in the manner specified 
along with, or in addition to the other articles 
sought to be confiscated. (B^aummt^ CJf and 


AND REVENUE. 

BOM. AGBIC. DBBTOB3’ BBLIEP AOI,(1939). 

Wadia, J.) Empeeok v. Salamat Makzban. 
I. L.R. (1942) Bom. 254=200 I.C. 879=43 Cr. 
L.J. 730=15 R.B. 60=44 Bom.L.R. 239=A.I. 

R. 1942 Bom. 154 (2). 

S. 54 tb) — C onstruction — Article Haile to con- 

ftscation 2 i.nder cl. (a)** — Meaning of — Sale of beer 
without license — Raid — Liquor found in kitchen and 
god own of house of accused = Confiscation — Legality* 

The expression “an article liable to confiscation under 
cl. (a) ’ occurring in Cl. (<5) of S, 54 of the Bombay 
Abkari Act, cannot be construed as meaning an article 
which may become liable to confiscation under Cl. (a) 
on the commission of the offence which brings S. 54 
into operation. The only sound way of construing the 
clause is to take the words literally, and to hold that the 
only articles which are liab’e to confiscation under Cl. 
f are articles lawfully imported, transported, manu- 
factured, had in possession or sold along with something 
which had actually at the time become liable to confisca- 
tion. The accused was charged and convicted under 

S. 43(l)(i) of the Bombay Abkari Act, for having 
sold without license two bottles of beer and a bottle of 
rum to a bogus customer who was sent by the police. 
The place was raided by the police who seized the bottles 
sold and also found a large quantity of liquor in the 
kitchen adjacent to the place where the sale took place 
and in a godown at the back of the house of the accused. 
In convicting the accused the magistrate also passed an 
order under S. 54, confiscating the liquor found in the 
kitchen and the godown. 

Held, that the liquor in question found in the kitchen 
and godown was never had in possession along with the 
bottles sold after they became liable to confiscation, 
having been seized by the police after the sale when the 
liability to confiscation arose, and therefore the liquor 
in the kitchen and godown could not legally be confisca- 
ted. (Beaumont , C.J.t and Wadia, Jf) EMPEROR V, 
Salamat Marzban IRANI. LL.R. (1942) Bom. 264 
= 200 1.0.879 = 43 Cr.L.J. 730 = 16 E.B 60=44 
Bom.L.R. 239 = A.I.E. 1942 Bom. 164 (2). 

S. 60 — Construction~—‘/)iscreiion and duty of 

Commissioner, 

S. 60 of the Bombay Abkari Act cannot be read as 
giving the Commissioner of Excise an absolute unfetter- 
ed discretion to grant or refuse a licence. The section 
means that the Commissioner in the case of an appeal is 
substituted for the Collector, and the Coramissioner is 
then charged with the duty of considering the applica- 
tion for the licence in the light of the Act and the rules 
made thereunder in exactly the same way as the Collec- 
tor is charged. To hold otherwise would be to give the 
go by to the Act and the rules, (Blackwell , I.) RATaN- 
SHAW Nusserwanji v. Geoffrey William mc- 
Elhinny. I.L.E. (1942) Bom. 259 = 1981.0 849« 
14 E.B. 339 = 43 Bom.L.E. 896 = A.1.E 1942 Bom. 1. 

BOMBAY AGBIOXJLTOEAL DEBTORS’ RE- 
LIEF ACT (XXVIII OF 1939), S. 2 (6) (a) (ir)— 
^ Income^ — Meaning of — Net income or gross income. 

The word “income*’ used in the definition of “debtor,” 
in S. 2(6) (a) (iv') of Bombay Act XXVIXI of 1939, 
means net income and not gross income. (Lokur and 
RafadJiyaksha, JL) KEKHUSHRU EDULJI &.JINA- 
BHAI. 47Bom.L.E.446=A.I.B. 1946 Bom. 383. 

S. 37 — Applicability — Suit under S- l5-2? Dek* 

khan Agriculturists Relief Act — T ransfer to Board* 

There can be no doubt that a mere suit for accounts 
under S. 15-D, D-kkhan Agriculturists* EcIief'Act, 
(where a debt is admitted or established, the ooly 
tion being as to the amount) is a suit involving ^ 
tion as to the jrecovery of a debt, and tlii*refdre 
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BDC 4:J',UCI. ^SuIfiF AOT, 1939). 


BOM. BOBSTAL SCHOOLS ACT, (1929). 


withiii tliv il5 iry urov^i'iioT'j t ir irdiisttir contiiinEd 

m S. 37 of toe' Bj nbiy iV^noaiiaral D-bt:»rs’ Relief 
Act. CJ., unf iVassJjd^w, /.) /« 

RiiFER.i£MGli: UNDE-- 0. 46, (J.P. Cdde^ (.1908; l.L. 
U. 3JL^i)9f-0.379=’l6 K.B 121—45 
BojiL.!:!. 413 ^A l.R. 1313 Soia. 250. 

— S. -^Construction — Suit on transaction 
alliged dr one side to be mortgage and by the other to he 
sale —Transfer to Board — Condition preadent to. 

The Scheme of Bombay Av-L XXV III of 1939 is^ that 
pending salts should not be traiisierred under S. o7 of 


iiled after the establishment of a Board in any particular 
area, and if after the aiing of a suit or of_an application 
tor execution in such area an application is made to the 
Debt Adjustment Board, the Court would be bound to 
stay farther proceedinp;s. Bat as regards suits filed 
prior to the estabii:ihnienL of the Board, and which were 
ponding at the date of the establishment of the^Board, 

S 37 read with S. 35 provides that it is for the Court to 
decide whether the defendant is a debtor within the 
meaning of the Act and whether his debts do not exceed 
Rs 15.000 and if the Court so finds, it is bound to 
pending suits should not be tran.ierreu under o. o, - , application to the Board. {Wadk 

the Act, until the Court has determined that the debtor , ;o ,1 1 ihavikshi If.) KaNCHHAD DahYA ». 

is adebtor within the meamng of the Act, therefore, in , ' C " %18 1 C 434=:18 R.B. 54=46 Bom. 

a suit relating to a transaction which is said by one side j ^ d. J * * ^ *1045 Bom. 58. 

to be a mortgage and by the other side to be a sale, j • • • • ' ^ .s, Afenn. 

that question naust be decided by the Court before it can I S. 73- ' 27 ’^% ^ //j>f Couft— 

transfer the suit to a Debt Adjustment Board xin^tv\ in^ of —Order under S.V— Revision to High t 

S. 37. {Beaumont C./., and IVassoodew^ J») In re \ If barred. r Aprirultu- 

KKFERENCe UNDER O. 46, C.P.Code (1908) I.L.R. ! The word Court 
(1943) Bom. 391=209 I.C. 379=16 R.B. 121=45 ; ral Debtors' J^elief Act means the special 
Bom.L.E. 445=A.I.B. 1943 Bom. 250. ! to it. .S. 2 (4) O) of the Act. . 

-3. Zl— Material date— Trans/ tr of proceedings ; .S. 73 apply only to suits or proceetlings S 

t$ Board — Asceriainmeni of debts — Date of act or date ' nature and doe.s not include a reviMou 

ei order of Court. \ iu the High Court under S. llS, C.P.Code. The sec 

When S. 37 of the Bombay .Igricultural Debtor’s i tion therefore does not bar a revision application o 

Relief Act refers to the transfer of suits and e.xecation ; High Court against an order under t>. 5 / ot tne j 
applications to the Debt Adjustment Board, it means L Court transferring 

that the debtor’s debts must not exceed Ks. 15.000 on j before it to the Debt , 

l-X-1939 i the material date for the purposes of S. o7 is i Katadhyaksha, //.) 558=44 

1st January, 1939, C<?., the date on which the iVet came ; Seshad.aSaCH akya. 
into force, and not the date of the order of the Court on , Bom.L.R. 711=A.I .K. 1945 i 6 om. 
the application for transfer of the proceedings to the, -S. 73 — Scope—'Pending sui " ^ . a c« 

Board. {Lekur.J.) RANGO RAM CHANDRA z'. ; S. l7 jurisdiction of n Act, 

Narayan Rayaji. I.L.R. (1944) Bom. 300=46 ' Bombay a gricultokal Debtors Kllief.act, 
Bom.L.R. 437=219 I.C. 110 =A,I R. 1944 Bom. , ss. 37 and 73. 44 Bom.L.R. 865. 

243 ( 2 ). ; S. 85— Scope— If governs b. 73 — Proceedings 

- — —S.37— Revision — “Final’' — Meaning— Order ; instituted before establishment of ^ ® c!l 

under— Jurisdiction of High Court to interfere in revi- , ed- Jurisdiction of Court to deal with— It anec . 

*ion. C.P.CODE, S, il5. 46 Bom.L.R. 7U. i Bombay agiucultu ral debtors Relief act, 
— - S» 37 — Scope — If to be read with Ss. 73 and 85 j S. 73. 46 Bom.L.R 715. 

—Proceedings pending at time of establishment of Board j BHAGDARI AND NARWADARI 

—If to be stayed — Jurisdiction to deal with. 1 ACT (V OF 1862)>S. 1 — Scope— Decree in contra* 
Bombay agricultural Debtors’ Relief act, ; .^tio^of—ExecutabiUt}— Powers of executing Cowt 

O • ^ f A ‘ 1 to refuse execution. EXECUTION. 44 BomX.R. 

-Ss. 37 and IZ—ScopeSuit against AgrtcuH 

turisi debtor — Jurisdiction of Court — If ousted on j ^ * . g *Sci^ure^ Meaning of , 

making of application under S.CI. j “Seiaure* in S. 1 of the Bombay Bhagdari and 

It cannot be held that on an application being made , . • Act’ includes taking into possession or taking 

undm S. 17 of the li >mbay Agricultural Debtor.’ Relief "^/^y^i^T^'^ a ^arranror legal right. {BroomfeU 
Act, S, 73 of the Act comes into operation and that the . ^ m BaI SURAJ v. HarIBaI. LL.K. 

Court’s jurisdiction is ousted. Where a suit has already , {1=20$ I.C. 577=15 E.B, 376= 

been filed, the relevant section is S. 37, and in respect i v BomL R.* 907=A I.R. 1943 Bom. 54. 
of pending suits the jurisdiction remains in the Court to 1 ‘ -ro-RSTAL SCHOOLS ACT 

determine whether the applicant is a debtor \yithm the 1 BOMBAY BUKo AD O 

a j a 4 . U .m... U«c* KAit/Mirr fViP 


meaning of the Act and 'whether his debts are below the 
amount of Rs. l5,000. The decision of the Court on 
these questions is final under S. 37. (ATaw/a, y.) 
Dadiba ARSIWALa V . Thakurji Ramji. I.L.R. 
(1943) Bom. 41-204 1.C.388=15 R.B. 318=44 
Bom. L R. 865=A.I ,R. 1943 Bom. 19. 

~S. IZ—ApplH^ebiliiy — Suits and 


(XVillOF 1929), Ss. 12 and 21, pro’ll*®” 

Scope— Order for detention— Alteration— fcvier if 

High Court in appeal or revision. „ 

Where the trial Court has substituted an order wt 
detention in a Borstal School for a f ntence of traw 
portation or imprisonment, the High Court can 
interfere with that order in appeal or revision and ail 
it to some other order. In view of the proviso to ^ 
■of the Borstal Schools Act, such an order can only ^ 
altered by the Government under S. 12 of * 

{Broomfield and Wassoodew^ //.) 

WANT JiVAN. 199 I.C. 85=43 fr.L.J. 475^M 
R.B. 3M=44 Bom.L.R. 48=A.I.R. 1942 Bom. 
78 

— ^ — S. 2L proviso — Scope and effect of— Ordw 
for detention by magistrate in lieu of 


"" urpib execution ap- 

plications filed before and pending at time of establish’ 
ment of Debt Adjustment Board — If affected — Proce- 
dufi — Ss. 37 and 85. * 

S, 73 of the Bombay Agricultural Debtors’ Relief Act 
does not apply to suits or applications for execution 
which are pending on the date on which a Debt Adjust- 
ment Board is established for that particular area. To 
hold otherwise would confiict with S. 85 which expressly 
says that pending proceedings shall be continued, S. 73 [ for detention by magistrate m lieu w 
would apply to all suits and applications for execution High CourEs power to altor m rcYision, 
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BOMBAY CHILDREN ACT, (XIII OF 1924). 

BopsTAL Schools act, Ss. 12 and 21, Proviso 

44 Bom. L R. 48 

BOMBAY CHILDREN ACT(Xin OF 1924)t 
Ss. 22 and 27 — — Youthful offi^vder — C. n- 
viction for murdir — Proper Qrdtr—Smience of im- 
prisonmsnt — Legality — Conviction — If proof of his 
being unruly or depraved. 

A Court convicting a youthful offender of the offence 
of murder cannot sentence him to imprisonment by 
reason of the proviso to S. 27 of the Bombay Children 
Act, The fact that he is convicted of murder cannot, 
as a genera! rule, and without further inquiry into hi" 
antecedents, be taken as proof that he is of unruly or 
depraved character as to be unfit to be sent to a certifi- 
ed or a reformatory school. Such a finding must, in 
the maiority oF cases, be based upon inquiry into the 
antecedents of the child in question. A sentence of 
imprisonment cannot therefore be legally passed upon a 
youthful offend'=‘r for the offence of murder. (^Lrh'> nnd 

Tyobii, rj.) DiNO Ramzan v. Emperor. TX.R, 

(1944^ Kar 272. 

Ss. 26 and 27 (1) — Accused 14“15 years of j 

age convicted of murder — Porver of Court to pass sen- 
tence of imprisonment — Proper course. 

As under the Penal Code the Court cannot impose 
on an accused who is a girl of 14/15 years of age a 
sentence of imprisonment while convicting her of the 
offence of murder, he has no power to do so under 
S. 27 of the Bombay Children Act by reason of the 
Proviso which follows Cl. (l)of the section. The Court 
must deal with her in the manner provided in S. 26 of 
that Act. (Lobo and .>an, //,) MT. RaTAN 

V. Emperor. X.L.R. (1944') Kar. 260— 216 T.<^. 
205=46 Cr.L.J. 141=17 R.S, 69=AJ.R. 1944 
Sind 198, 

— — “S. 27 — Scope — Pow<'rs of Magistrate to inflict 


BOMBAY CHILDREN ACT, (XIH OF 1924). 
trustee of a Tru'^t is therefore an owner within the 
meaning of S. (Beaumont, CJ., and Raiodhyahha, 
Emperor 7 / mahomfp Et ta5. 45 Bom L R. 
899=210 T.C 412=16 R.B. 252=45 Cr.L.J. 261 
= A I.R. 1944 Bom 18. 

S 3 (m^ — Receives the rent*' — Meaning of— 

P rson pa> ting with right to receive rent of premises — 
Tf moner — Liability to conviction under Ss. 257 (1) 
and 375, 

The expression “receives the rent*' in S. 3 (m) of 
the City of Bombay Municipal Act, is rot used in a 
technical sense. The Court has to see whether the 
person charged with an offence under the Act is one 
who receives the rent of the premises- If he is not 
entitled to receive the rent at all and does in fact not 
receive it, he cannot be said to be an owner. An owmer 
who has parted with the right to receive the rent, and 
cannot recover it is not an owner within the meaning 
of the Act and cannot be convicted under Ss. 257 (1) 
and 375 of the Act. {Beaumont C.j.. and Marhlin, /.) 
Emperor c. moor Mahomfd Jan Mahomed. 
196 T.C. 95=42 Cr.L J. 811=14 R.B. 99=43 
Bom. L.R. 598=A.I.R. 1941 Bom. 304. 

3 (•V7') — ^^Sireet*' — Meaning — Well^laid out 

pas taste intended as a thoroughfare, hut later abandoned 
and becoming blind alley— Passage used by occupants of 
buildings on either side and by public generally for 
a'^cess thereto from main road — “//' street. 

The definition of ‘‘street'* in S. 3 (iv) of the City of 
Bombay Municipal Act is not an exhaustive but an 
inclusive and enlarging definition, and does not exclude 
the ordinary popular and natural meaning of the word 
“street” where that would be properly applicable; the 
definition is intended to enlarge its meaning so as to 
make the word qua the statute, embrace ways and 
means w’hich would not otherwise come within it. It is 


penalties prescribed by section. 

S. 27 of the Bombay Children Act does not confer 
upon the Court powers which it does not otherwise 
possess ; it does not confer fresh powers upon magis- 
trates. A magistrate therefore cannot do any of the 
things specified in S. 27 unless he is authorised to do so 
by some other law. {Davis, C f.) Ktjndan Ttlttt- 
MAL Emperor. I. L.R (1942) Kar. 288=203 
I .C. 646=44 Cr.L.J. 127=15 R.S. 87=A.T.R 
1942 Sind 162. 

S. 46 — Scope — Jurisdiction of Juvenile Court — 

If exclusive. 

S. 46 of the Bombay Children Act, if taken as an 
independent code, apart from the provisions of the rest 
of the Code, might mean that the Juvenile Court, when 
established, was to have exclusive jurisdiction over cases 
at which the attendance of a child is required. But it 
is necessary to notice also the other sections of the Act 
Reading the Act as a whole, the jurisdiction of the 
Children's Court is not exclusive ; the other Presidency 
Magistrates can try cases in which children are con- 
cerned. {B.eaumont, C,J. and Wa^soodew, A) EM- 
PEROR 7'. Damodar TtOpal. T.I. R (1943) Bom. 
88=15 R B 280=44 Cr L J 126=203 T C. 643= 
44BomLR. 804 = AT R. 194? Bom. 341. 
BOMBAY CITY MUNICIPAL ACT (III 
OF 1888 1 — Scope — If governed or controlled by 
Municipal Taxation Act. See Mttnicipal TAXATION 
ACT (Xr OF 1881). 45 Bom.L.R. 914. 

S. 3 (m) — ^^Owner" — Managing trustee of 

trust. 

“Owner,** as defined in S. 3 (w) of the City of 
Bombay Municipal Act includes an agent or trustee who 
receives tei^t on account of an owner. The managing 


not necessary that before a read lined with ticvses can 
be a street, the public should have possessed a right of 
passage or access over it or must have passed and had 
access over it uninterruptedly for a period of twenty 
years. It is also misleading to suggest that a piece of 
land, merely because it is in front of a house, and may 
have another bouse on the other side, is a street within 
the meaning of the Act. The question must be dealt 
with as a question of fact on the evidence adduced in 
the particular case. A well-laid out passage running 
between two rows of buildings and used by the tenants 
and occupants of those buildings and by the public 
generally for access to the buildings from the main 
public road and made up as a road, which was origi- 
nally laid out as part of an intended thoroughfare, 
though the extension of the same was subsequently 
abandoned and’it becam--' a blind alley, is a “street" as 
defined by S, 3 {w) for purpose of Municipal Adminis- 
tration, notwithstanding the finding that the public 
have not acquired any right of passage or access over 
it either by dedication or uninterrupted user for twenty 
years {Beaumont, C J^ Lohur and Ratadhyahsha, 
rjA Emperor r/. pRO'VTDEtor Investment Co.. 
I.TD.. BOMBAY. 210 I.C. 629=16 R.B. 276=45 
CrLT. 274=45 Bom.L.R. 965=A.I.R. 1943 
Bom. 435 (F.B.). 

Ss. 3 (y) 305 and 47 hB—*' Private street"— 

Pfosemtion for failure to comply with noUce under 


. 305 — Burden of proof. 

In a prosecution for an offeree under S. 471 read 
dth S 305 of the Bombav City Municipal A 
lurden of proof is or the Municipality to 
he streetfin question is a “priTMe ^ 

neaping of S. 3 (y). In order to ftat it h ^ 
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BOM. CITY MUNiOIPAL ACT, (.III OP 1888). ^ 

‘‘private street^’, it is incumbent on the Municipality to i 
prove, at any rate primafacie^ the negative proposition ! 
that no works of the necessary kind enumerated in S. 3 ; 
{x) of the Act have lieen carried out in the street prior ' 
to the date on which the Act came into operation, /.<?., | 
14 — 9 — 1888. (^Broomfield and W'xssoodew, //.) E?J- I 
PERORr;. ByRAM KHODADAD IRANI, 205 I.C. 358 ' 
==:44Cr.LJ. 384-15 K.B. 380=45 Bom.L.R. 60 
=:AJ.R. 1943 Bom, 68. 

(as amended in 1928), Ss. 143 and 144 - 

Ccnstriiction and relative jcope — '‘Used solely for 
public purposes and not used or intended to be used for 
purposes of proff — /f mean beneficially occupied. 

Ss. 143 and 144 of the City of Bombay Municipal 
Act are clear in their meaning, The scheme is first to 
exclude the buildings arid lands exclusively occupied 
for “charitable purposes.” The exemption is limited 
to what is contained in S. 143 (1) (<^). This however, 
does not mean that if a building in fact was exclusively 
occupied for charitable purposes, if it was ov\ned by His 
Majesty, if would fall under sub-sec. (/r) of S. 143 (1). 
The question whether a building exclusively occupied 
for charitable purposes was owned by a co-owner or by a 
private individual is immaterial, because the words of 
S, 143 (l) (tf) are general and irrespective of owner- 
ihip, S, 143 (1) {J>) deals with only a small portion of 
the lands and buildings which are vested in His Majesty, 
Cl. (Jf) in terms deals with two things. (1) Vesting of 
the property in His Majesty, and (2) the particular use 
of the buildings or lands. The exemption under S. 143 
is granted only when (1) the property is vested in His 
Majesty, (2) it is used solely for a public purpose and ; 
(3) it is not used or intended to be used for purposes j 
of profit. Unless all the three qualifications meet the ! 
case, it is not covered by Cl. (^) of S. 143 (1), and such 1 
land or building would be liable to general tax as land, 
or building owned by any other individual. All this 
however, must be considered only after sub-sec. 1 (<2) is 
considered and held inapplicable. If the case falls 
under S. 143 (1) (a), no further question of exemption 
or the extent thereof arises. The words '‘used solely 
for public purposes and not used or intended to be used 
for purposes of profit,'’ added in S. 143 (1) {b') by the 
Bombay Act X of 1928, cannot be read as having the 
same meaning as the words "benefically" occupied used 
in S, 144 (2). It is wrong to hold that merely because 
a property is vested in His Majesty and is beneficially 
occupied, it is exempt under S. 143 (Ai’ania, /.) 

MuHiciPAL Corporation of the City of bomb.ay 
V. Province of Bombay. I.L.R. (1943) Bora. 
670--213 I.C. 106 = 17 R.B. 7-45 Bom.L.R. 914 
=A.I.R. 1944 Bom. 8. 

(as amended in 1928) Ss. 14S (1) (a) and 

143 (1) Oi)-^Scope and distinction — Questions for 
comidtraiion. 

The correct distinction between S. 143 (1) (u) and 
S. 143 (1) (Jf) is the purpose for which the building or 
land is occupied and the question of ownership is not 
the first important factor. Once the building or land is 
held to be exclusively occupied for charitable purposes, 
it is immaterial who is the owner. If it is not so 
occupied, the next question is whether the building or 
land is vested in His Majesty. If so, the question 
arises whether the same is used solely for public pur- 
poses Every public purpose is not a charitable purpose. 
If it IS shown that the building or land vested in His 
Majesty was solely occupied for a public purpose, the 
last question will be whether it was not used or intended 
to be used for the purpose of profit. If it is so used it 
iS not covered by the exemption. If all these three fea- 
the assessment will be as provided in S. J44 


BOM. OITY MUiSriOIPAL AOT, (III OF 1888). 

and the amount will be ascertained by the machinery 
provided in 8. 144 (2) and (3). (Alania, /.) MUNI- 
CIPAL Corporation of the City of Bombay v 
Province of Bombay. I.L.R. (1943) Bom. 670- 
213 I.C. 106 = 17 R.B. 7-46 Bom. L.R. 914- 
A.I.R. 1944 Bom. 8. 

Ss, 222 (1) and 265— Applicability — Crown-. 

r f bound by . 

The Ciovvn is bound by Ss. 222 (1) and 265 of the 
City of Bombay Municip.il Act. Reading all the sections 
of the Act relating to wmter supply, it must be said that 
it would be impossible to carry them out with reason- 
able efficiency unless Government is bound by them 
although one cannot say that they are meaningless 
unless they bind the Crown. If they cannot operate 
efficiently and stnoolhly unless the Crown is bound, the 
Crown must be held to be bound by necessary impli- 
cation. {Beaumont C.J. and Rafadkyaksha^ J,) 

Province OF Bombay v. municipal Corporation 
OF THL (Tty of Bombay. I.L R (144) Bom. 96- 
211 10. 484 = 16 R.B. 309=46 Bom, L.R. 946=A.I. 

R. 1944 Bom. 26. 

-Ss 257 (1) and 375 — “Owner” — Meaning of— 

Person parting v<i,ith right to collect rent — Liability to 
conviction. See Ho .M BAY Cl'l'Y MUNICIPALITIES ACT, 

S. 3(m.) 43 Bom.L.R. 598. 

— S. 265 — Applicability — Crown—If bound. Su 

Bombay City Municipal Act, Ss. 222 (1) and 261 

46 Bom.L R. 945. 

S. 275 — Non-compliance — Conviction — Notici 

under S. 278 (2)— If condition precedent. See BOMBAY 
City municipal act, s. 47l. 46 Bom.L.R. 899, 

"S. 278 (2) — Scope — Notice — Obligation of Cont’ 

missioner to issue. 

S. 278 (2) of the City of Bombay Muni- 
cipal Act does not make it obligatory on the Commis- 
sioner to issue any notices. It gives to the Commis- 
sioner a discretion to give notice or not. {Beaumont, CJ, 
and Raiadhyaksha, //.) EMPEROR v. MaHOMED 
Elias. 210 I.C. 412 = 16 RB. 252=46 Or.LJ. 
261 = 45 Bom.L.R. 899=A.I.R, 1944 Bom. 18. 

(as amended in 1916) S.390 {‘i)Scopf-^ 

Offence of working factory without permission — Naiurt 
, of — Prosecution — Limitation — S. 5l4 — Applicability, 

I S. 390 (1) of the Bombay City Municipal Act const!" 
i tutes two quite independent offences; (1) establishing a 
1 new factory in which mechanical power is intended to 
I be employed without permission; and (2) working such 
a factory, that is to say, a factory in which mechanical 
povirer is intended to be employed without permission. 
While the establishment of a factory without permission 
is an offence committed once and for all when the 
factory is established, the working of a factory without 
! permission is an offence which arises on every day on 
which the factory if so worked. S,5l4 does not apply 
to a prosecution in re.spect of such an offence and is not 
a bar to a prosecution. Beaummt, C, /., ana Wassot* 
dew, J.) Emperor v. Karsanlas Govindji 44 
Bom.L.R- 766 = 203 I.O. 592«*16 E.B.278 « 44 0l 
L.J. 120= A I.R. 1942 Bom. 326. 

3. 471 — Burden of proof. Prosecution for 

failure to comply with notice under S. 305—Onus. Sit 
BOMBAY CITY Municipal act, Ss. 3 (y). 305 and 
71-B. 46 Bom.L.R. 60. 

S. 471 — Conviction for non-compliance with 

S. Notice under S, 278 (2)— If condition price 
dent. 

It is not necessary that before a person can be coa* 
victed under S. 471 of the City of Bombay Municipal 
' Act| for not complying with the provisions of S. 275 ol 
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BOM. CITY POLIOS ACT, (IV OP 1902). 
the City of Bombay Municipal Act, that he should be 
served with a notice under S. 278 (2) {Beaumo7:t. C 
7 and Raiadhyaksha, J.) EMPEROR v. MaPOMED 

Elias. 210 10. 412 = 16 R B. 252 = 45 Cr.L.J 
261 = 45 Bom.L.R. S99 = A.I S. 1944 Bom. 18 

S. 614 Applicability — Offence under S. 390 (1) 

Prosecution — Limitation. See BOMBAY CITY 

MUNICIPAL ACT, 8.390 (1). 44BoinL,E. 756. 
BOMBAY CITY POLICE ACT (IV OF 1902), 

S. 9(l)(a) — Scope — A^ent of society for prei'evtiofi of 
cruelty to animals — Appointment in 1934 <2 j Adiiiioml 
Police Officer by Cofutni'sioncr of Police — Duration of 
— Subsequent vesting of pou'er of appointment in Lo^al 
Government and re-vesiing in Commissioner — Arrest by 
such Police Officer without warrant in 1940 — Legality. 

Where an agent of the society for the prevention of 
cruelty to animals was appointed in 1934 as an addi- 
tional Police Officer for the purposes, inter alia, of S 3 
of the Prevention of Cruelty to Animals Act by the 
Commissioner of Police, who at the time was empowered 
under S. 9 (l) of the City of Bombay Police Act, to 
make such appointment, and no time for the duration 
of the appointment is specified, the appointment would 
continue during the life of the agent or until the 
appointment is revoked by competent authority. The 
fact that subsequently in l'-38 the power of appointing 
additional Police Officers was taken away from the 
Commissioner and vested in the Local Government, the 
Local Government again delegating the power to the | 
Commissioner in 1938, would not cause the original 
appointment to lapse or make it invalid. Since the 
agent was an additional Police Officer for the purposes 
of S. 3 of the Prevention of Cruelty to Animals Act, he 
continued to be so, notwithstanding the fact that at one 
period of his appoint ment the Commissioner of Police 
ceased to have power to appoint additional Police 
Officer; and if he arrests an offender under S. 3 of the 
Prevention of Cruelty to Animals Act without warrant 
in 1940, such arrest is legal, because under S. 33 (1) of 
the City of Bombay PoMce Act. he could arrest without 
warrant. (^Beaumont., C.J. and Sen, Jf) EMPEROR v, 
DHULA JETHA. 198 = 1.0. 259 = 43 Or.L.J. 341=14 
E,B. 297 = 43 Bom.L.R. 968=A.I.R. 1942 Bom. 
32. 

S. 22 (1) (f) (l) and (g) — Rules under, Rr, 4 

and 7 — Construction and scope — Absence of keeper of 
restaurant during non-prohibited hours — If offence. 

The rules under S. 22 (l) (f) (i) and (g) of the City 
of Bombay Police Act do not and cannot require a 
license to be obtained for the keeping open of a place of 
public entertainment of the B class character for the 
non-prohibited hours, ie,, between 5*30 A M. and 
9-30-P.M. and R 7 of rules only means that the keeper 
of a restaurant of that class should not absent himself 
during the period covered by the licence, w«., between 
9-30 P.M. and 5-30 a.M. The natural construction of 
rr. 4 and 7 is that the necessity of the keeper of the 
restaurant being present in the premises only applies to 
the period covered by the license, the prohibited 
hours. (^Beaumont, C.J. and Wadia /.) EMPEROR v. 
KOPPALKAR. I.L.R. (1942) Bom. 231=201 I.C. 
266=43 Cr. L.J. 642=15 R.B. 69=44 Bom. L R. 
228=AI.R .1942 Bom. I90. 

S 22(1) (f) (i) and under Rt- 

Scope — If ultra vires — Licence under — 1 f to be taken as 
coveruig non- prohibited hours, 

R. 6 of the rules framed under S. 22 (1), (f) (i) and 
(g) of the City of Bombay Police Act, in so far as it is in 
effect compels the keeper of a place of public entertain- 
ment of class B to obtain a license for hours which are 
not prohibited, ? the hours between 5-30A.M. and 


BOM. CITY POLICE ACT, (IV OF 1902). 

9*30 P M. in ultra vires the Act under which the rules 
are made, as it goes too far. Though the effect of r. 6 is 
to insist on a person who wants to keep hi-*' premises 
open during the prohibitefi hours, aiso otitaining a 
license to keep it open during the non>prohibited hours, a 
license held under the rule will cover only the prohibited 
hours after 9-30 PM. Beaumont, C J ond Wndia, /.) 
Emperor 7-. Koppalkar I L.R (1942 • Bom. 231 
=201 I.C 266-43=Cr L.J. 642=15 R B. 69 = 
44 Bom. LR.228 = A.T R 1942 Bom 190. 

S. 27, (as amended in 19SS)—0^aer of 

externmeni — Revision — Ju'i-dict^on of High Court — 
Commissioner of Police — If Cr, P Ccde^ 

S, 439. 

The Commissior'er of Police, Bombay acting under 
S. 27 of the Citv of Bonihay Police Act of 1902 as 
amended in 1938 and making an order of externnient 
under S. 27 (1) (a) of the Act. acts as an executive 
officer and is not a Court sub ,rdinate to the fligh Court. 

A revision application to the High court direct against 
such an order ci 'es not lie and th* H'igh Court has no 
jurisdiction 10 interfere with the order in revi>ion. 
{Broomfi dd and Divatui , /Id EmpfR' R ALLA- 

DATA 196 I.C 537i::rl4RB 1 33=43 Cr L.J 25 
=43 m L R 702=A I.R. 1941 Bom 334. 

S.27(2-A) (as amended in 1936) Condruc^ 

tion — ^'‘Convicted more than nc'ce' — Con7>ic/ion on 
sei'tral counts at joint trial in r-’ pe t of same tr ansae 
tions — If single conviction or separattr convictions for 
purposes of S, 21 (f2 A), 

There is no justification for holding that the convic- 
tions referred to in 8. 27 (2 A > of the City of Bombay 
Police Act, as amended in 1936. must be convictions 
arising in the course of separate transactions, or con- 
victions pa.ssed on separate dates. Where offences 
under Ss 457 and 380, 1. P. Code, are committed in the 
course of the same transaction, a conviction at a jonint 
trial for these two offences, must be taken to be not one 
conviction but two convictions for the purpose of S. 27 
(2-A) of the City of Bombay Police Act. It must, how- 
ever, be said that the Legislature did not contemplate 
that the practice of some Magistrates of convicting 
accused persons on more than one count in respect of the 
same transaction would involve two convictions within 
the meaning of S. 27 (2-A). The obvious intent of the 
section seems to be that a man is not to he externed under 
it unless on more than two occasions he has shown that 
he does not intend to live within the law. {fs^aum'mt^ 
\CJ. and Macklin, /.) EmPEROR v, ChhOTAIAL. 

I.L R. (1941) Bom. 690=197 = LC. ‘=:77 = 14 R.B. 
232=43 Cr L.J. 210=43 Bom. L.R. 834=A.I,R. 
1941 Bom. 367. 

S, 27 (2 A) — Contruciion — '' Bas been convicted 

mare than twice^' — Meaning of. 

Where theie are tw’o or more convictions for offences 
committed in the course of the same transaction, they 
cannot be treated as more than one conviction for the 
purpose of S. 27 (2-A), If in fact there are more than two 
convictions for separate offences, the case falls under 
S. 27 (2-A), though it would normally be harsh to make 
an order of externment when all the offences have been 
in fact comtinffeed at one and the same time and as part 
of the same transaction, if the commissioner has nothing 
else to go upon. {Beaumont,^ C.J, and Sen J) 
Ea^peror V. TShvarlal. 196 I.C. 442=14 R.B. 
129=43 Bom. L.R. 511=42Cr.LJ. 869=A.LR. 
1941 Bom. 310. < ; 

“~~S. 27 (2. A) — Order of Commissioner 
Grounds frr--* If acts judicially or in me^jffnisifatrv^ 
empaoity^ ’ ' 
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bom. city police ACS, (IV OE 1902). BOM. OiTY P ICE ACT, (IV OF 1902). 


In deriding whether to make an externment order in 
a case falling within S. 27 (2- A) of the City of Bombay 
Police Act, the Conimissis'^oner of Police is 
acting in an administrative capacity and not in a judicial 
capacity. He may know a great deal more about the 
person to be externed than the Court which convicted 
him knew. The Commissioner is not bound only bv 
the evidence given in Court, and may consider himself 
Justified in making the order of externment in the public 
interst, although the actual offences of which the accused 
person has been convicted were not of a serious 
character. {Beaumont.C.J, and Sen, /.) EmpekOR v. 
ISHVARLAL ChhaGaNlal. 196 I .C 442=14 R,B. 
129«42 Cr.LJ. 869 43 Bom. L.R. 511=AJ.R. 
1941 Bom, 310. 

S,27 (2-A) — Scope — Conviction unden Bombay 

Children Act of 1924 — If can he made basis of extern- 
ment order* 

A conviction under the Bombay Children Act of 1924 
as it stood before it was amended in 1936, constitutes 
technically a conviction on which an externment order 
under S. 27 (2- A) of the City of Bombay Police Act 
may be based. But to make such an order, takini? into 
account a conviction under the Children Act of 1924, is 
opposed to modern views and is in defiance of the spirit 
of the Bombay Children Act as ani ended in 1936, 
{Beaumont^ C. /., and Macklin, /.) EmPEROR v. CH- 
HOTALAL. 43Bom L.B. 834 = I.L.R. (1941) Bom. 
690«197I.C. 677=43 Or. L.J. 210 = 14 B.B. 232 = 
A.I,E, 1941 Bom. 367. 

S. 57 — Duty of Police Officers — Offence com- 
mitted in presence of Police Offcer — No necessity to 
record information. 

Under S. 57 of the City of Bombay Police Act, which 
requires a Police Officer to reduce into writing the state- 
ment made by an informant and to take the signature of 
the informant and to sign it, the Police Officer is not 
bound to take down in writing any information relating 
to the commission of the offence, in a case where there 
is no informant and the alleged offence is committed in 
the presence of the investigating Officer himself, because 
he has the information himself. The Police Officer is 
not bound to write his own statement and sign it under 
S. 57 of the Act. {Wadia and Lokur, Jf.) EMPEROR. 
V. JaYANTILaL JaGJIVaN. 213 1,0. 174 *=45 Or, L.J 
691=17 R.R. 47=46 Bom. L.R. 196= A.I.B. 1944 
BOm. 139. 

- S. 63 — Scope — Statements to Police by witnesses 
durinf investigation — Use of at trial — Limit to — 
Power of judge to guests en witnesses on suck statements. 
Under S. 63 of the City of Bombay Police Act, which 
is in the form which S, l62, Cr. P. Code, took before it 
was amended in 1923 and is a good deal less wide than 
the amended S. 162, Cr. P, Code, the right to cross- 
examine a prosecution witness on his statements made 
to the Police is a privilege conferred on the defence. It 
is not competent to the judge to call for the police state- 
ment and to put to the witnesses questions founded on 


! which he is authorized to search. The police are there- 
1 fore entitled to seize on a search under S. 66. S. 66 
I cannot be held to be inapplicable so far as documents 
referred to in S 54 of the Income-tax Act are concerned, 
AH that S. 66 of the Bombay City Police Act means is 
that the police officer must be satisfied that the person 
in possession of the document or thing in question will 
not pioduce it of his own accord, or under the compul- 
sion of a summons. If he is so satisfied, then he may 
search and the seizure of a document at such search is 
perfectly legal. {Beaumont, C, and Sesiy /.) 
Emperor v, Osman Chotani. I.L.R. (1942) Bom 
767=15 R.B. 244=203 I.C. 365=44 Cr. L,J. 7= 
1942IT.R.429 =44 Bom, L.R. 618=A.r.R. 1942 
Bom. 289. 

S. 112 (d)— Applicability— “Loitering"— Mean- 
ing of See Cr. P. Code S. 403 (2). 46 Bom.LR. 561 

S. 128 — Rnguir^ under — Scope of — Matters U 

be considered by Court. 

All that the Court can do in a case under S. 128 of 
the City of Bombay Police Act is to consider whether 
I the order of the Commissioner of Police was legal; and 
I if it was whether it has been broken and, if so, what is ‘ 
j the proper punishment. It is not open to the Court to 
I consider the reason.s which induced the Com missioner of 
! Police to make the order. Although it is competent for 
i the Court on a charge being preferred under S. 128 
' against a man wdio has been externed and has disobeyed 
the order of externment to consider whether the order 
j of externment made by the Commissioner of Police was 
I legal, that is to say, whether the case fell within the 
I terms of S. 27 (2-A) of the Act, it is not legitimate for 
! the Court in awarding sentence to take into considera- 
; tion the number of previous convictions (A those 
justifying the deportation order) and the importance or 
, the gravity of the offence in respect of each such convic- 
] tions as disclosed by the quantum of punishment which 
j the Court may have awarded in the case. {Beaumont 
\C*J.andSen, J.) Emperor v. Ishvarlal Ch- 
1 HaGanlal. 196 1.0. 442=14 R.B- 129=42 Cr. L.J. 
j 869=43 Bom. L-R- 611=A.I.R. 1941 Bom. 310. 

I S. 128 — Sentence — Mitigation — Grounds — Ac' 

\^cused guilty of breach of order only once — If ground 
I for light sentence. 

1 An order of externment under S. 27 (2-A) is made in 
the public interest, and it is a serious offence to ignore 
that order. Though the Court in determining the 
sentence under S. 128 of the Act is entitled to take into 
account whether it is only a first offence or whether the 
accused has returned in bteach of the order more than 
once wrongfully, the mere fact that the order has only 
been ignored once, is not a good reason for imposing a 
light sentence. {Beaumont C. and Sen^ J,) 
Emperor v. Ishvarlal Chhaganlal. 196 1.0. 
442=14R B, 129=42 Or. L.J. 869=48 Bom. L.R. 
611=A.I.R. 1941 Boxn. 310. 

— S. 128 — Sentence — Reason for accused to break 


those statements. To do so is a clear breach of the order of externment and return to Bombay. 
provisions of S. 63 of the Bombay City Police Act. In imposing sentence on a conviction under S 128 of 
{Beaumont i C. /., Wadia and Sen, Jf.) Emperor^. the City of Bombay Police Act on a charge of breach 
KaSaMALLI MIRZaLLI. I.L.B. (1942) Bom. 384= of an order of externment under S. 27 (2-A), the reason 
199 1.0. 202=14 B.B. 857=44 Bom. LR. 27=48 which may have prompted the accused to return to 
OT. L j. 629=A J.R. 3942 Bom. 71 (P.B.) Bombay in breach of the order, is a factor which may 

■ — S. 66 — Applicability — Documents referred to in be taken into account. If the accused proves conclu- 

S* 54 of the Income-tax Act— Power of police to seize on sively that he bad some reason unconnected with any cri- 
search. minal intent, that is a matter which may be taken into 

Though S, 66 of the Bombay City Police Act docs rot consideration in mitigation of the offence. {Beaumont 
in terms enable the police officer to seize anything, there C. /. and Sen, J.) EmpEROR v. ISHVARLAL CH- 
is no doubt that the police officer conducting the search HaGanlaL. 1961.0.442=14 B.B. 126=43 Bom. 
^nder S. 66 is entitled to take possession of that for L.R. 511 **42 Or. L.J. 869= A.X.E 1941 3Bom. 810. 
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BOMBAY CITY RATIONING REGULA- 

TION (1943) cl. 1-A (1) — Scope — 'If exhaustive. 
Every kind of baker’s bread, whatever ba its weight or 
variety is a ‘rationed article** for the purpose of the Bom- 
bay Rationing Order. Only “baker*s bread** as defined 
Cl. 1-A (1) of the City of Bombay Rationing Regula- 
tion can be manufactured and can be supplied against 
the surrender of a ration ticket as provided in Cl. 43 of 
the Regulation, every other kind of baker*s bread is 
also a rationed article, and unless specifically authorised 
it cannot be supplied wdthout a bread ticket. It cannot 
be said that unless loaves conform to the w’eights given 
in the definition of * 'baker’s bread** in the Regulation 
they are not rationed articles. (Divaiia and Lokur 
JJ.) Emperor v. Merwan Khodadad LL.R. 
(1944) Bom 566 = 216 r 0. 268 ^46 Cr. L J. 167 = 
17 E.B. 144 = 46 Bom. L.R. 488=AXR. 1944 Bom. 
S18. 


d* 43 Scope and effect^-^Supply of bread with 
0 ut surrender of ration document — Offence — Bombay 
Rationing Order, Cl, 6 . 

Cl. 43 in Ch. VII of the City of Bombay Rationing 
Regulation issued by the Government of Bombay under 
Cl. 12 of the Bombay Rationing Order (1943), enjoins 
the w'holesale or retail distributor to supply the holder of 
a bread ticket bread only up to the quantity of units 
printed on the bread ticket. It follows, therefore, that 
if he supplies any quantity either without a bread ticket 
or in excess of the quantity mentioned in the bread 
ticket, he contravenes the provisions of the Regulation 
and as those provisions are prescribed under the Bombay 
Ratioriing Order, he must be held to contravene the 
provisions of Cl. 6 of the Bombay Rationing Order also. 
The proprietor of a bakery who supplies bread without 
the surrender to him of a ration document contravenes 
the provisions of the Bombay Rationing Order, 1943. 
(^Divatia and Lokur, JJ,) Emperor v. Merwan 
Khodadad. I.L.R. (1944) Bom. 566 = 216 10. 268 
=46 Or. LJ. 157 = 17 R.B. 144 = 46 Bom. X.R. 488 
^A.I.R. 1944 Bom. 318. 

BOMBAY CIVIL COURTS ACT (XIV OF 1869), 

S. 24. Scope — Suit to declare decree for over Rs. 5,000 
void and unenforceable— Jurisdiction of second class 
Subordinate Judge. See COURT FEES ACT, S. 7 (iv) 
(C) AND SCH. II, ART. l7 (v). 47 Bom.L-R. S86. 

BOMBAY CIVIL COURTS ACT (XII OF 
1869 ) S. 32~AppIicability— Suit against Governor- 
General— Claim in respect of contractual obligation of 
Government Railway _ — Cognizability by Small 
Causes Court Jurisdiction of Judicial Commissioner’s 
Court of Sind. See Sind COURTS ACT. S. 37. I L R 
(1941) Kar. 238. 


BOMBAY CO-OPERATIVE SOCIETIES ACT 
(VII OP 1925), S. 26 Scope — Deposit due to member 
— Attachability, 


What is exempted from attachment at the instance o: 
a creditor of a member of a Co-operative Society unde; 
S. 26 of the Bombay Co-operative Societies Act is onb 
the share or interest of a member in the capital of th' 
society or any provident fund established under S. 41 o 
the Act. Hence, if moneys are due to a member fron 
a Co-operative Society by way of deposits made by hin 
or otherwise, the creditor is not prevented from at 
taching those amounts, (Somayya, /,) NaRAYANA 
SWAMI AiyaR V. ALaMELU AMMAL 1946 M W N 

634 = 58 L.W. 416 = (1946) 2 M.L.J. 217. 


S. 54 A pplicohilii ^ — *^Tovching the husi- 
ness of the socieiy^^-^Dut'Uie heiueen ntewher 
ana non’menibers as io Uttns of ccnircct oi sale 
of house SiHaie in society-^ If falls y,f,dir'Act 

g.D,— 34 




BOMBAY CO-OP. SOCIETIES ACT, (1925). 

S- 54 of the Bombay Co-operative Societies Act 
applies only when there is a dispute, inter alia, between 
members “touching the business of the Society”. The 
plaintiff w^ho wms the owner of a property in Co-opera- 
tive Housing Society entered into a contiact with the 
defendant for sale of his house to the latter for a .sum 
of Rs. 25,000. Disputes arose betw^een the parties 
relating to the contract. The plaintiff was a member, 
but the defendant was not a member of the Housing 
Society which was governed by the Bombay Co-opera- 
tive Societies Act. The Registrar of Co-operative 
Societies referred the dispute to arbitration being of 
opinion that the dispute fell w^ithin the purview of S.54 
of the Act. Pending the arbitration proceedings and 
before the award was made, the plaintiff sued for a 
declaration that the arbitration poroceedings w^ere null 
and void and for an injunction to restrain the arbitra- 
tors from proceeding with the arbitration. 

Held, (1) that S. 54 of the Act did not apply as both 
parties w^ere not members of the Co-operative Housing 
Society and as the dispute was not one touching the 
business of the Society but merely one relating to the 
terms of the agreement of sale between the parties; (2) 
that if the arbitration proceedinss w^ere concluded and 
an award made, the plaintiff would have no opportunity 
of attacking the aw'ard in a Court of law^ by a reason of 
S. 56 of the Act and therefore the proceedings in arbi- 
tration should be restrained by an injunction, as the 
balance of convenience lay in so restraining the same. 
{ Loho , /.) Uttam Chand V . Alumal. I.L.R. (1943) 
Kar. 504—212 I.C. 545=16 R.S. 266=A.I.R. 
1944 Sind 107. 

Ss. 54 to 64 — Scope and effect — Arbitration 

in cases under Act — Jurisdiction— to deal with — 
Civil Court’s jurisdiction — Arbitration Act, 
S, 33. 

The Bombay Co-operative Societies Act sets up, in 
Ss. 54 to 64, a special Court wdth a special jurisdiction 
and special powers to try matters referred to in S. 54, 
There is nothing in the Indian Arbitration Act wdiich is 
inconsistent with these sections of the Bombay Co- 
operative Societies Act. In cases falling under the 
Bombay Act, both the question of the validity of an 
arbitration agreement and the question of the validity 
of the aw'ard referred to in S. 33 of the arbitration Act 
are to be decided by the special Court set up under the 
Co-operative Societies Act and not by a Civil Court 
as provided in S. 33 of the arbitration Act. [Chagla, J.) 
G.T.P. RAILWAY EMPIOYEFS CO-OPERATIVE BANK, 
LTD.7L Bhikaji MERWANji. I.L.R. (1943) Bom. 
320=209 I C. 413=45 Bom.L.R. 676=A I.R. 

1943 Bom 341. 

------- — Ss. 54 and 57 — Scope — Dispute between 

society and non-wember— Award— Jurisdiction to 
make — Submission to jurisdiction if validates 
award— Jurisdiction of Civil Court to decide suit 
to declare award null and void. 

Under S. 54 of the Bombay Co-operative Societies 
Act the Registrar is empowered only to deal with 
disputes beween members and past members, etc., an<| 
no power is given to the Registrar to settle disputes 
between a society and a person not a member of it. The 
Registrar has no jurisdiction to make an award against 
a person who is not a member and if an award is made 
in such a case, it is ultra vires and a nullity and the 
jurisdiction of the Civil Court cannot be ousted under 
S. 57 of the Act. It can declare the award null and 
void in a suit. Nor is such an award 
submission to the jurisdiction of the Regisj^AC; ^^ 
part of the non-member. 
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BOM. COTTON CONTRACTS ACT, (17 OF 1932). 

KARASHIDPAYYA SHJDDiAYYA r' GaJANAN UrBAN. 
Co-operative Bank, i/id. I L R (1943) Bom. 
400=2121 0. 204=16 RB 332=45 Bom.L R. 
553=AI.R 1943 Bom. 288. 

$ 54 — “.S'rrir'fin/’’ — Meanbip nnd interpreta- 
tion — !f restricted to high and important official 
or servant aciifally in employment at time of initia- 
tion of proceedings. 

Th^te is n > w irrant for restrictine; the term “servant’’ 
in S. 54 of the Uomhay Co-operative Societies Act so as 
to include only hlG;h and important officials of a society 
and to exclude menial servants or to limit the term onlv 
to such servants as at the time of the initintif'n of the 
arbitration proreerlinf^s are actually in the emplnvmeiit 
of the so!'iety.( 6 "^ 2 ^/a, /. lO I ?. K aT! WAY KmPLOYEfS 

Co-operative Rank T.td. bhikait merwanJ[, 
I.LR. (1943) Bom, 320=209 I.C 413=45 Bom. 
LR. 676=A.I.R. 1943 Bom 341. 

S 54 — '‘^Touching the business of a Society'' 

— Meaning —Dispute betzveen Society and dismis- 
sed servant. 

It would not be rij’ht to give a restricted meaning 
to the words “touching the ''n‘-iness of a sorietv" in S. 
54 of the Bombay Co-operative Societies Art. 
“Business’* is a very wdde term and it i-^ not synonymous 
with the objects of a society. The expression “touching 
the business of a society” mean affecting the business 
of a society or lelating to the busines.s of a society ; and 
it cannot be said th.it ■<.vh<'n a '“'ot'iety employs or 
dismisses a rvant, it dots not do something which 
T elates to its business. Though it may not be one of 
the objects of a society to employ or dismiss its servants, 
it is something which it does in the ordinary course of 
its business. Whatever is done in the ordinary course of 
business certainly relates to or affects the business. 
A dispute between a society and a dismissed servant of 
the .society whose grievance is that he has been wrongly 
dismissed or that he is entitled to damages is a question 
which comes within the purview of S. 54 of the Act, 
because it does touch the ]’'usiness of the society, 
(Chagla. J.) G,i p. Railway Btvipt.oyees Co- 
operative Bank, v. Bhikaji merwanjt 

I.L B. (1943) Bom. 320*209 I.C 413= 46 Bom.I,.R 
676=A.I.R. 1943 Bom. 341. 

BOMBAY COTTON CONTRACTS ACT (IV of 
1932). Sb, 4(1) 6 and 6 — Bye-laws of "East India 
Cotton Association under Bonibay Cotton Contract.s Act, 
— If saved under S. 46, Arbitration Act— Time for 
making award extended by Chairman of Association — 
Award of umpire—Validity. See- ARBITRATION ACT, 
S. 46. 46 Bom.I..R. 392. 

Ss, 5 and 6 — East India Cotton Associa- 
tion Rules, R, 96 — Construction and scope of — 
Contract hy member of East India Cotton 
association — Death of member — Controcf 
carried out by heir — Suit to recover money due 
on — Arbitration proceedings— If condition prece- 
dent to suit — Validity of bye-law. 

It is not obligatory upon a plaintiff who seeks, 
*as personal representative of bis deceased father 
to recover from the defendant a sum of money 
alleged to be due by the defendant in respect of 
contracts made bjQiis deceased father and carried 
out by the plaintiff, to submit claim made by him 
to arbitration in accordance with the bye-laws of 
India Cotton Association; nor is the 
oDtainmg of an award in his favour a condition 
precedent to the institution of any suit by him in 
n^spect of the transactions* The second part of 


BOM. DIST. LOCAL BOARDS ACT, (1923). 

Art. 96 of the Rules of the East India Cotton 
Association, which provides that the obtaining 
of an award shall be a condition precedent to the 
commencement of legal proceedings is a pro- 
vision of a very serious character, ousting as it 
does the right of a person to resort to a Court of 
law, and cannot be treated as a bye-law and can- 
not be relied on as a valid bye-law barring a suit. 
{Blackivell J.) Chiranttlal Ramchandra v. 
Jatashankar N JosHT IL.R. (1942). Bom. 744 
=15. R.B 213 =203 I C. 322=44 Bom. L.R. 692 
=A.I.R. 1942 Bom. 297. 

BOMBAY COURT OF WARDS ACT (I OF 1905). 
—Scope and effect of— If decides question of title 
to property. 

The Court of Wards Act was not intended to 
decide questions of title. Property under the 
Act does not vest in the Court and there is no 
vesting order. The Act relates to the superinten- 
dence and management of estates. {Davies^ C.J, 
and Weston, J.) Assudiijat v. Hartbat I.LR. 
(1943) Kar. 227=210 I.C 35 =A.IR. 1943 Sind 
177. 

BOMBAY DISTRICT LOCAL BOARDS 
ACT (VI OF 1923), S. 42-ApplicabiIity-Suit 
by Local Board-Compliance with S. 42 (2). 
Bhumbho Metharam V . District Local Board, 
Hyderabad, [see Q.D. 1936— ’40 vol. I Col. 32511. 
191 I.C. 768=13 R.S. 170. 

S. 42 (2)— Scope— Excuted and executory 

contracts— Omissions to comply with require- 
ments— Effect— Eriglish common law rule— 
Exceptions — Application of. Bhumbho Metha- 
ram V. District Local Board, Hyderabad [see 6, 
D. l936-’40 Vol. I. Col. 3251] 191 I.C. 768=13 
R.S. 170. 

— ; — S. 136 (2), (as amended in Applica- 

bility Anything done or purporting to have been 
done in pursuance of this Acf\ etc.— Meaning of 
Sub'Overseer and member of Local Board— Latter 
also Chairman of Works Committee — Obtaining 
payment by submission of false billin name of 
bogus contractor — If protected. 

Where an act alleged to be ciiminal is done by 
a public servant in his official capacity, that is, if 
it is an act which it is his duty to do as such public 
servent under the law governing the case, he is 
protected, although, by reason of the fact that he 
has done the act fraudulently or dishonestly or 
in any other manner contrary to law, he may have 
committed a criminal offence. On the other 
hand, if the offence charged involves an act or 
acts which the accused is not required to do and 
which are outside his official duties, the liability 
to prosecution is unfettered. If" the official capa- 
, City of the accused is involved in the very Act 
complained of, then the prosecution cannot be 
launched without compliance with the require- 
ments of the statute. Theaccused, Fand^who 
were respectively the sub-overseer of a District 
Local Board and the elected member of the 
Board and also Chairman of the Works Com- 
mittee were charged with cheating and falsifica- 
^<^ounts and abetment there of under Ss. 
420 and 477- A read with S. 114, 1. P. Code, on the 
ground that they had dishonestly taken false 
measurements or certain works of repairs on a 
road under their charge and fraudulently obtain- 
ed from the President of the Local Board a sum 
of money by tendering a bill with a mcasurcjn.ent 



533 


CIVIL, CRIMINAL AND REVENUE 


534 


BOM. BIST. LOCAL BOARDS ACT, (192S). 

sheet containing the false measurements attached 
to it duly signed by the first accused and counter- 
signed by the second accused. The accused 
pleaded S. 136 (2) of the Bombay Local Boards 
Act, as amended in 1935, and S. 197, Cr. P. Code 
in bar of the prosecution. It was found that 
the 1st accused as sub-overseer, was bound to 
supervise the works, take measurements and 
enter them in a measurement book and 
to report to the Board through the Works Com- 
mittee of which the 2nd accused was the Chair- 
man, the progress of the works in his charge 
and their measurements for the purpose of mak- 
ing payment to the contractor. The overseer 
was obliged to sign the bill submitted by the 
contractor in authentication of the measurements 
given in it and the charges made. The work in 
question was entrusted to a contractor by the 
Board and the contractor had preferred a bill 
under his signature for the amount stated therein. 
The bill was signed by accused 1. and counter- 
signed also by accused 2, as Chairman of the 
works Committee. The signing of the hill and 
attaching a measurement sheet thereto and sub- 
mitting the'bill for payment was part of the offi- 
cial duty of the overseer. The Act of conuter-sign- 
ing the bill in authentication of the measurement 
and therefore the charges made was part of the 
official duty of accused 2 as Chairman. The bill 
was eventually sanctioned and paid by the Board 
on account of the authentication thereof ; and the 
money was in fact obtained on the guarantee 
provided by the counter-signature and the 
accompaniment to the bill consisting of the 
measurements of the actual work done, for which 
the bill was preferred. It was found that the 
contractor who submitted the bill was a bogus 
contractor, that the measurements mentioned in 
the bill and noted in the measurement sheet 
attached to the bill were false and that the two 
accused had combined to draw the amount 
dishonestly from the Board. 

Heldt (1) that assuming (hat there had been 
fraudulent and dishonest entry in the bill and 
its accompaniment, the accused were certainly 
"purporting to Act,’^ though not actually acting 
"in pursuance of the Act,’' with in the meaning of 
S. 136 (2) of the Bombay Local Boards Act, and 
the Act complained was therefore protected by 
S. 136 (2) ; (2) that the 2nd accused was also 
entitled to protection under S. 197, Cr. P. Code 
as he was a statutory public servant according to 
S. 135 of the Bombay Local Boards Act, and the 
Act complained of was done or purported to be 
done by him in the exercise of his official duty. 
As a member, he was not removable without the 
sanction of the Local Government under'S. 31 
of the Act, and sanction of the Government was 
therefore necessary under S. 197, Cr.P. Code, in 
the case of the 2nd accused. {Broomfield and 
Wassoodew, //.) Empehor t;. Vishnu Tatyaba. 
I.L.R. (1941) Bom 191=193 I.C. 229=13 R.B. 
323=42 Bom. L.R. 1193=42 Cr.LJ. 441=A.I, 
R 1941 Bom. 85. 
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which it is his duty to do as such public servant under 
the law governing the case, he is protected by S. 236 (2) 
of the Bombay District Local Boards Act, although by 
reason of the fact that he has done the act dishonestly 
or fraudulently or in any other manner contrary to the 
law, he may have committed a criminal offence. On 
the other hand, if the offence charged involves an act 
or acts which the accused is not required to do 
and which are outside its official duties, the liability 
to prosecution is unfettered. But when the prosecution 
falls under the new proviso in , S. 136 (2). S. 136 (2) 
icseif will not apply, and no question of its application 
or the protection given by it can arhe. (Davis, C.J. and 
Weston, Z') NaB[ BaKHSH v. EmPEROR. I.L.R. 
(1942) Kar. 557=199 I.C. 198=14 R,S. 172=43 
Cr.L.J. 514=A.I.R. 1942 Sind 45. 

S. 136 (2), proviso — Obfect and scope of. 

The addition of a new proviso to S. 136 (2) of the 
Bombay District Local Boards Act recognises for the 
purpose of time and notice, a distinction between public 
prosecution and private prosecutions. The purpose of 
the proviso is to exclude from the pjotection of the 
section prosecutions by the crown -prosecutions by or 
under the order of the Provincial Government. A pro- 
secution instituted by the Piihl'C Prosecutor is a prose- 
cution instituted by the Provincial Government within 
the meaning of the proviso and to such a prosecution 
S. 136 (2) will not apply. {Davis^ C,J, and WestoHi 
/.) NAEi BaKHSH V, Emperor. I.L.R. (1942) 
Kar. 557r=199 I.C 198=14 R.S. 172=43 Cr.LJ. 
514=A.I.R, 1942 Sind 45. 

BOMBAY DISTRICT MUNICIPAL ACT 
(III OF 1901) — Applicability -Suit against school 
Board under Primary Education Act — Notice — Neces* 
sity. 

A suit agamst a School Board constituted under the 
Bombay Primary Education Act for damages for wrong- 
ful dismissal of a teacher is maintainable without a 
notice under S. 167 of the Bombay District Municipal 
Act. S. 167 of the latter Act does not apply; the 
section does not apply to all suits against a municipality. 
It does not apply to a suit for anything done or pur- 
ported to be done under any other act, e.g-., the Primary 
Education Act. (Davis, C^J. and Weston, /.) ShaFI 
MD. SaDATURIO MUNICIPAL SCHOOL BOARD, 

Shahdadpur. I.L.R. (1942,) Kar. 553=207 I.C, 
93=16 R.S. 6 = A.I.R. 1943 Sind 98. 

S, 46 — Employee under Municipality — Dismissal 

— When wrongful — Suit for damages — Cause of action 
—Essentials to be proved. GOKAK MUNICIPALITY v, 
R A JAR AM Shridhar. [see Q.D. 1936 — ’40 Vol, 1, Col. 
3251], I.L.R. (1941) Bom. 123=191 I.C. 749== 
13 R.B. 195. 

Rules undeTf Appendix G, Partly 

CL (c) — Market value — Fixation — Finality, 

Cl. (c) of Appendix G, Part I of the Municipal Rules 
must be taken to refer to the continued payment of the 
annual fee on the basis of the Market value oilginally 
fixed, in the absence of clear expression that the 
market value is to be altered from time to time, 
(O* Sullivan, /.) A JIT SiNGH v, KARACHI MUNICI- 
PALITY. A.I.R. 1942 Sind 116. 


g. 136 (2) — Applicability — Protection under — 

When amilable — Prosecution falling under proviso to 
S. 136 (t)^Effect. 

If the act alleged to be criminal is done by a public 
§ervapt in his o^cial capacity, thaf is, if it is an ac 


S. 48 — Construction— Bye-laws — Essentials — 

Necessity for resolution of Municipality after sanction 
of Commissioner. EMPEROR z/. SHIEINBAI SCRABJL 
[see Q.D. 1936— ’40 Vol. I, Col. 3252.] 192 LC 8I6 

=13 R.B. 299=42 Cr.L.J. 331=A.I.R. 1941 
Bom, 66. 
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sheet containing the false measurements attached 
to it duly signed by the first accused and counter- 
signed by the second accused. The accused 
pleaded S. 136 (2) of the Bombay Local Boards 
Act, as amended in 1935, and S. 197, Cr. P. Code 
in bar of the prosecution. It was found that 
the 1st accused as sub*o'verseer, was bound to 
supervise the works, take measurements and 
enter them in a measurement book and 
to report to the Board through the Works Com- 
mittee of which the 2nd accused was the Chair- 
man, the progress of the works in his charge 
and their measurements for the purpose of msk- 
ing payment to the contractor. The overseer 
was obliged to sign the bill submitted by the 
contractor in authentication of the measurements 
given^ in it and the charges made. The work in 
question was entrusted to a contractor by the 
Board and tbe contractor had preferred a bill 
under his signature for the amount stated therein. 
The bill was signed by accused 1. and counter- 
signed also by accused 2, as Chairman of the 
works Committee. The signingof the bill and 
attaching a measurement sheet thereto and sub- 
mitting the'bill for payment was part of the offi- 
cial duty of the overseer. The Act of conuter-sign- 
ing the bill in authentication of the measurement 
and therefore the charges made was part of the 
official duty of accused 2 as Chairman. The bill 
was eventually sanctioned and paid by tbe Board 
on account of the authentication thereof ; and the 
money was in fact obtained on the guarantee 
provided by the counter-signature and the 
accompaniment to the bill consisting of the 
measurements of the actual work done, for which 
the bill was preferred. It was found that the 
contractor who submitted the bill was a bogus 
contractor, that tbe measurements mentioned in 
the bill and noted in the measurement sheet 
attached to the bill were false and that the two 
accused had combined to draw the amount 
dishonestly from the Board. 

Heidi (1) that assuming that there had been 
fraudulent and dishonest entry in the bill and 
its accompaniment, tbe accused were certainly 
"purporting to Act,’' though not actually acting 
"in pursuance of the Act,’* with in the meaning of 
S. 136 (2) of the Bombay Local Boards Act, and 
the Act complained was therefore protected by 
S. 136(2); (2) that the 2nd accused was also 
entitled to protection under S. 197, Cr. P. Code 
as he was a statutory public servant according to 
S. 135 of the Bombay Local Boards Act, and the 
Act complained of was done or purported to be 
done by him in the exercise of his official duty. 
As a member, he was not removable without the 
sanction of the Local Government under" S. 31 
of the Act, and sanction of the Government was 
therefore necessary under S. 197, Cr.P. Code, in 
the case of the 2nd accused. {Broomfield and 
Wassoodew, //.) Emperor v. Vishnu Tatyaba. 
IX.R. (1941) Bom 191=193 I.C. 229=13 R.B. 
323=42 Bom. L.R. 1193=42 Cr.L.J. 441=A.I. 
R 1941 Bom. 85. 
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which it is his duty to do as such public servant under 
the law governing the case, he is protected by S. 136 (2) 
of the Bombay District I.ocal Boards Act, although by 
reason of the fact that he has done the act dishonestly 
or fraudulently 01 in any other manner contrary to the 
law, he may have committed a criminal offence. On 
the other hand, if the offence charged involves an act 
or acts which the accused is not required to do 
and which are outside its official duties, the liability 
to prosecution is unfettered. But when the prosecution 
falls under the new proviso in S. 136 (2). S. 136 (2) 
icself will not apply, and no question of its application 
or the protection given by it can arise. {Davis ^ C.J. and 
Weston, / ) NaBI BaKHSH v. EMPEROR. I.L.R. 
(1942) Kar. 557=199 I.C. 198=14 R.S. 172=43 
Cr.L.J. 514=AJ.R. 1942 Sind 45. 

S. 136 (2), proviso — Object and scope of . 

The addition of a new proviso to S. 136 (2) of the 
Bombay District Local Boards Act recognises for tbe 
purpose of time and notice, a distinction between public 
prosecution and private prosecutions. The purpose of 
the proviso is to exclude from the piotection of the 
section prosecutions by the crown 'prosecutions by or 
under the order of the Provincial Government. A pro- 
secution instituted by the Puhbc Prosecutor is a prose- 
cution instituted by the Provincial Government within 
the meaning of the proviso and to such a prosecution 
S. 136(2) will not apply. (DaviSf C.J, and IV^sfon^ 
/.) Nabi Bakhsh V. Empf-ROR. I.L.R. (1942) 
Kar. 557=199 I.C 198=14 R.S. 172=43 Cr.L.J. 
514=A.I.R. 1942 Sind 45. 

BOMBAY DISTRICT MUNICIPAL ACT 
(III OF 1901) — Applicahility -Suit against school 
Board under Primary Education Act — Notice — Neces" 
siiy, 

A suit agamst a School Board constituted under the 
Bonnbay Primary Education Act for damages for wrong- 
ful dismissal of a teacher is maintainable without a 
notice under S. 167 of the Bombay District Municipal 
Act. S. 167 of the latter Act does not apply; the 
section does nor apply to all suits against a municipality. 
It does not apply to a suit for anything done or pur“ 
ported to be done under any other act, the Primary 
Education Act. {Davis, C.J ^ Weston, J.) SHAFI 

MD. SaUATURIO r/. MUNICIPAL SCHOOL BOARD, 

Shahdadpur. I.L.R. (1942 j Kar. 553=207 I.C, 
93=16 R.S. 6 = A.I.R. 1943 Sind 98. 

S, 46 — Employee under Municipality — Dismissal 

— When wrongful — Suit for damages — Cause of action 
— Essentials to be proved. GOKAK MUNICIPALITY v. 
RAJARAM ShridhaR. [see Q.D. 1936— ’40 Vol. I, Col. 
3251]. I.L.R. (1941) Bom. 123=191 I.C. 749*= 
13 R.B. 195. 

S. 46— under. Appendix G, Partly 

Cl {c) — Market value— Fixation — Finality, 

Cl. (c) of Appendix G, Part I of the Municipal Rules 
must be taken to refer to the continued payment of the 
annual fee on the basis of the Market value oiiginally 
6xed, in the absence of clear expression that the 
market value is to be altered from time to time. 
{O'Sullivan, /.) A JIT SiNGH v, KARACHI MUNICI- 
PALITY. A.I.R. 1942 Sind 116. 


— g. 136 (2) — Applicability — Protection under — 

When amilable — Prosecution falling under proviso to 
S. 136 {t)-^Effect, 

If the act alleged to be criminal is done by a public 
servapt in his o$ciaJ capacity, that is, U it isanacr*i 


S. 48 — Construction — Bye-laws — Essentials— 

Necessity for resolution of Municipality after sanction 
of Commissioner. EMPEROR v. SHIRINBAI SORABjl. 
[sei Q.D. 1936— ’40 Vol. I, Col. 3252.] 192JiC. SIiS 

=13 R.B. 299=42 Cr.L.J. 331=A,f.Ri 1941 
Bom, 66. 
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— Ss. 59 and 60 — — Poro^rs of MunUipaltty 
to impose sanitary cess in the form of rate on huihiiny^ 
or land . 

S. 5Q of the IJonibay Di'^trict Muiudpal Act 

nnd Cl. (iO nf the Provi'<o to that section are merely 
enurnetati\’e and do not restrict the powers of the Muni- 
cipality in tlie choice of the basis on which the taxes can 
he levied. The power conferred upon a Municipality | 
by S, do (a) T/rO sufficiently wide to permit it to : 
impose the general sanitary cess in the form of a rate ' 
on building nr land and there is no inconsistency in the i 
rules framed by a Municipality to that effect; and such ; 
a levy is not nlira vires. OVasw''df'w. J.) Shtdpao ; 
NAPAVANKAO V MtlNlClPAltTV OF ATHNT. 204 ' 
I. C. 3512=15 R B. 315=44 Bom.L R. 849=A I. ! 
R. 1943 Bom. 21. j 

S. 59 (x-a) — Construction — “Itfay*’ — Meaning I 

of — Terminal tax— Power to impose, NarOTT'MDAS ' 
PlAFjrVANOAS & CO. 7^ BTTT.SAR TOWM ATUNICt- i 
PAT.ITY. fw Q D. 1036— MO Vol. T Col 3252 ] 192 

I.C. 635=T L R (1941) Bom. 97=13 R.B. 268= ! 
A.T.R 1941 Bom. 11. 

Ss. 70 and 113— issiOn to pvt up pro- , 

jection aranted on payment of fee — Asse.ssmeni \ 
for confinmnn projection — I^evy of — Lcqaliiy, 

S. 70(1) of the Bombiy District Municipalities Act, ^ 
only empowers the municipality to levy a fee for the ; 
granting; of permission to put up projections and not to ' 
levy a fee for the continued use of a projection, i 
Ss. 113 and 70 of the Act do not contemplate i 
any agreement between the municipality and the grantee j 
but a written perndssion to be issued on the terms laid i 
down under fi. 1 13 and on payment of the prescribed 
fee. Once the fee is paid, permission issued and the 
projections erected in accordance wdth the regulations 
set out under S, 48 (1) (n') of the Act, the matter is at 
an end. The levying of the fee prescriiied under Cl. (c) 
of Part X, Appendix G of the Municipal Rulr*s for the 
continued use of the proiection is, therefore, ultra ivres. 
(0*Sullwan, /.) AjfiT StNGH v. KARACHI MUNICIPA- 
LITY. A.T.B. 1946 Sind 116. 

— * S. 86 — ^Revision — Order in appeal by Magistrate 

—If open to revision— desi^nata. SeeQ'V. 
CORE, 8.115. 43 Bom.L B. 338. 

S, 87 — House tax and general sanitary tax — 

First charge — Suit to recover — limitation. See LIMI- 
TATION ACT, Art. 132. 44 Bom L B. 849. 
BOMBAY DTSTRTCT POLICE ACT (IV 
OF 1890), S. 34 — Temporary withdrawal from 
duty — Offence. 

There is no doubt that S. 34 of the Bombay District 
Police Act covers both permanent and tempoiary with- 
drawal from his duties by a police officer. It is a very 
serious offence for a man employed in the police force 
to withdraw himself from his duties even for a day 
without the permission of his superior officers. (KoPo 
and O'SuUivan, f f,) “FmPFPOr Mo FT ANT AT. 

Warhumal. I.L.R (1943) Kar. 530=211 IC 
473=45 Cr.L J. 400=16 R.S, 212=A.I.R. 1944 
Sind 50. 

S* 51 — Scope— Police officer oheyino Court 

summons to appear and oive evidence — Right fo 
Protection under S. PO (3). 

There are no words in S. 5l of the Bombay District 
Police Act which would cover the giving by a police 
officer of evidence on oath when summoned as a w’itness 
by the Court. Cl. (f) of the section contemplates ‘'a 
direct duty imposed upon a police officer as such; it 
does not cover a case where he is merely obeying a 
summons by a Court to appear before it and giving evi- 
dence: He is not thf*n ««« j 
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upon him by any rule, order or direction given under 
the Act so as to entitle him to claim protection 
under S. 80(3) of the Act. S. 80 (3) must be read 
with S. 5l which deals uith duties of police officers. 
( Dnvis^C .J.. and Tynhji, /.) MaHOMER PirTR v 

Fmpfror T L.R ri944) Kar. 197=219 I C 307 
=A.IR. 1945 Sind 48. 

S. 80 (3) — Applicability — Protection under— 

When available — Police officer eiving evidence in Court 
nn oath on being summoned as witness — If protected*— 
s. 80 (3) if be read with S. 5l. See Bombay Dis- 
trict POLICE Act. S. 5l. I.L.R. (1944) Kar. 197. 

S 61 (1) onsiruction — *Tn any other 

zvav whatsoever'* — Person inviting people and 
giving dinner to caste people in public street— 
Obstruction — Offence. 

S. 6l (l) ff') of the Bombay District Police Act 
must be read as a wdinle in one part only and not in 
two parts or three parts separately. Under that section, 
a person is not entitled to obstruct a street by exposing 
things for sale in or upon any stall and so forth in the 
street, and that type of obstruction i‘=: prohibited apart 
from any regulation made by the District Magistrate. 
The general words “any other way whatsoever’^ must be 
read efusdem y^encris with the words which have gone 
fjefore. 

Obstruction of a street by inviting people to sit in it 
for a length of time is of the same genus as (Obstructing 
it by leaving vehicles or animals or packages in the 
street. Hence a persort wffio gives a caste dinner in 
the street outside his residence, and thus causes 
obstruction is liable to conviction under S. 61 (1) (/) 
of the Bombay District Police Act. {Beaumont., C.J, 
and Wadta. ff) F.MPFROR v. DHARMAPPA. T.L. 

R. ri942)Bom. 235=200 I.C. 344=15 R.B. 35 
=43 Cr.LJ. 701=44 Bom.L.R. 241=A.I.R. 1942 
Bom. 150. 

S. 61 -D — Conviction — Sustawahility — 

Charge of being reputed thieves — Previous con* 
victions not Proved. 

Previous convictions of the accu.sed for theft or 
house-breaking may he sufficient evidence of bad 
character, when such evidence is admissible, to sustain 
the charge that they are “reputed thieves.” But where 
the previous conviciions are not properly proved and it 
is not known for what offences these convictions are, 
the convictions of the accused under S. 6t-D of 
the Bombay District Police Act are liable to 
be set aside. (Davis, C./) ROCHI BftOJOMAL ry. 
Emperor. I.L.R. a941) Kar. 189=192 T.C 203 
=13 R.S. 190=42 CrX.J. 256=AJ,R. 1941 
Sindl 16. 

^S. 61 -D^ — CcmncHons — Regmsites for— 

Person found in suspicious circumstances — Liahi* 
lity to conviction. 

To sustain a conviction under S 6l-D of the" Bombay 
District Police Act three conditions are required ; (1) 
Iving or loitering in any street or yard or other place, 
(2) being a reputed thief and (3) inability to give a 
satisfactory account of himself. There is nothing in the 
section which punishes a man for being "found under 
susp?cmus circumstances. (Dardf. C.J.) HaROON 
Afmfr V. Fmpfpor. I.L.R. (1941) Kar. 322= 
14 R.S. 92=43 Cr.LJ. 112=197 I.C. 69=A.LR. 
1941 Sind 208. 

S. 6t-D-~*^Peputed thief” — Meaning of. 

It cannot be said that a man is a reputed thief merely 
because he has been feurd at right in the cemrany of 
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previous convictions. The words ‘‘reputed theif’ in 
S. 6i-Dof the Bombay District Police Act aie used 
deliberately and have the ordinary meaning that 
attaches grammatically to those words. iOavis.C J ) 
Haroon AHMED:/. Emperor. I.L.R. (194li’Kar 
322^-.14 R.S. 92=43 Cr.L.J. 112:^:197 I C 69= 
A,1.K. 1941 Sind 208. 

ol-E burden of proof — I'V hen shifts to 
accused— Duty of prosecution to prove that pro- 
perty in possession of accused is stolen property. 

Under S. 6i-E of the Bombay District Police Act, 
before an accused person can be called upon to account 
for the posses'sion of property, it is necessary that the 
Magistrate Should be satisned that there is reason to 
believe that the property is stolen property. There 
must be evidence, atnounliug to proof, to the satisiac- 
tion of the Court that the accused possessed a thing of 
which it could be predicated after judicial conside- 
ration by the Court that it may be reasonably suspected 
of being stolen. It is only then and not until then, that 
the burden of proof innocence shifts to the accused. 
{Dams, C.J^ a7id IVeston, J.) MAHOMED VaSI 
ABDUL Gh AM I «/. Emperor. I.L.R. (1941) Kar 
554=199 I.C. 137 = 14 R.S. 185=43 CrL.J. 528 
=A.I .R. 1942 Sind 50. 

~ Cl) Appticahility— Illegal acts done with 

knowledge of their illegality— If protected— ^*Good 
faithi' 

25, 80 (l) of the Bombay District Police Act does not 
extend a general protection to a police officer for ail acts 
in good faith under colour of his office; the protection 
is limited to any act done in good faith in pursuance or 
intended pursuance of any duty imposed or any authority 
conferred on him by any provision of Act or any rule, 
order or direction lawfully made or given thereunder. 
The section must, however, be read with S. 51 of Act, 
which by its wording extends the protection to acts done 
under other laws. B. 80 (1) read with S. 5l is intended 
to protect illegal acts, But S. 80 (1) is not intended to 
apply to illegal acts which are done with the knowledge 
that they are illegal. 8. 80 (1) cannot apply to a case 
where a Sub-Inspector of Police with open eyes breaks 
the law, and he is not entitled to invoke the protection 
of S. 80 (1); he cannot be said to act in good faith 
when he knowingly breaks the law. A man is answer- 
able^under the law for his own acts. He cannot plead 
the unlawful order of his official superior as his defence 
Haji Mahomed Khan s'. Emperor’ 
I.C. 681=15 R.S. 58 
43 Cr.L.J, 888=A.I.R. 1942 Sind 106. 

BOMBAY FINANCE ACT (1932 as amended 

in 1939), S. 24-B — S cope and effect of — Urban itn- 
movable property tax — If annual charge or land re- 
venue under Income-tax Act. 

S. 24*B of the Bombay Finance Act, as amended in 
1939, does not create an annual charge upon the pro- 
perty. It operates to create a charge should the owner 
of the property fail to pay the urban immovable pro 
party tax. The tax is not an annual charge or land 
revenue within the meaning of S.9 of the Income-tax 
Act. {Leach, C.J. and Lakshmana Rao, Jf) MamAd* 

keyi V. Commissioner of Income-tax, Madras 
I.I1.B. (1944) Mad. 399 = 211 I.C. 426=16R.M. 
628— =1944 I.T.R. 484=66 L.W. 526 = 1943 M W N 
651= A,I.E,. 1944^Mad. 10 = (1943) 2 364. 

— S. 26 (1) — Urban Immoveable Propeity Tax-— 

Incidents of— Lessee of land erecting buildings for own 
use and occupying them — Liability of^ , 

The plaintiffs who were owners of certain piece of 
land leased it to the defendant on 21—10—1937 for a 


period of 10 years on a monthly rental of Rs, l67 for the 
purpose of condtructing motor garages and show-rooms 
for his own use; and under the lease the Municipal and 
other professional taxes where to be paid by the de- 
fendant-lessee. Subsequently the Bombay Finance 
(Amendment) Act which came into force on 30-3-1939, 
imposed Urban Immovable Property tax under the 
Bombay Urban Immovable Property Tax Act. Dis- 
putes arose between the lessors and the lessee who had 
erected buildings on the Land as to the liability for the 
tax. 'Che lessee after paying the Tax sought to deduct 
It from the rent payable to the piaintiffs-lessors, who he 
contended, were liable for the tax. 

that the Urban Immovable Property tax was 
leviable on the defendant lessee who had constructed the 
buildings and was the owner thereof as also the actual 
occupier of the buildings and lands. It was primarily 
his liability and he was not entitled to deduct the amount 
of the tax from the rent payable to the plaintiffs. 
{Rajadkyaksha, J.) MOTOR HOUSE, GUJaRAT, LTD. 
V. Naivarlal. 219 I.C. 61=46 Bom.L.R. 693= 

A. I.R. 1945 Bom. 54. 

BOMBAY HEREDITARY OFFICES 
(WATAN) ACT (III OR 1874), S. 2- 

'"^JVatandar'’ — Meaning of» 

A “watandar’' as defined by the Bombay Watan Act 
is a person having a hereditary interest in a watan, 
‘‘interest’' meaning not only an interest in the property 
but an mtere.^t in tlie office also. {Broomfield and 
Macklint //.) VeNKATARAO SHRINIVASARAO V, 
BaSavprabhu Lakhamgouda. 211 I.C. 12—16 R. 

B. 256=45 Bom.L.E. 764 = A.I.E. 1943 Bom. 348. 

-S. 2— Watan lands — Permanent lease of — 

Duration — Death of grantor — Effect — Claim to per- 
manent tenancy against successor — Sustainability, 

A permanent tenancy of watan lands ceases on the 
death of the grantor, and the grantee becomes a tenant 
on sufferance or on acceptance of rent from him a tenant 
from year to year. The grantee cannot base his claim 
to permanent tenancy on the original grant. The fact 
that the tenant is described as a permanent tenant in 
the record of rights is not conclusive. The presumption 
arising from the entry in the record of rights is at once 
rebutted by the fact that the original grant has ceased to 
be effective on the death of the grantor and the fact that 
the tenant cannot have been legally a permanent tenant. 
If the tenant is to resist the claim of the succeeding 
watandar to eject him successsfully, he must show that 
either that the succeeding watandar can be deemed to 
have ratified his predecessor's arrangement and treated 
him as a permanent tenant or that in some way he has 
acquired a right of permanent tenancy by prescription. 
As against a watandar an ordinary tenant cannot 
acquire a title to permanent tenancy by adverse posses- 
sion merely by reason of his having continued in undis- 
turbed possession for more than 12 years from the death 
of the grantor (lessor). The mere fact that the succes- 
sor has accepted an unchanged rent, the same as that 
fixed in the grant of his predecessor for several years or 
that he does not put an end to the tenancy cannot be 
taken as an indication that he is a permanent tenant or 
is regarded as such by the successor. {Broomfield and 
Macklin, //,) VENKATARAO SHRINIVASARAO v. 

BaSavprabhu Lakhamgouda. 211 LO. 12=16 U] 
B. 256=46 Bom.L.R. 754=A.I.B. 1943 Bom. S48. 

S. 4 — ^Applicability — Office of 

hereditary — Alienation bv holder of itmm sefpiee lands 
— If prehibited. 
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BOMSAYHIGH COURT CIRCULAR (Or.) 

The ohicc uf a Kazi is not a ‘ hereditary oilice” 
wxlhia the meanuif.* ot tiie houibay W'atan Act and 
doe* uul lall witlun the laeaiiin^e of S. 4 ot that Aeh 
It i-y not au oliiec iicid for iiu,: perhu luauce of duties 
letei reti to ill S. 4, aioi iiL'iu'o au aiietiauou of Ra/t 
inain servic'; land hy a holdci t>t the oftiva; Ls not pio 
hihiled. ; c VA-.c/e, y.) I’Ai vl-t ItliilUM re VeSHW.^N'I’ 
Thote. 47 Bom. L.E. 112. 

Bom. SX7. 

S. fi — Watan piDjR'rty — Liability in the haiuis 

of .son foi father's debts. C.P. CODE, S. 53. 43 
Bom.L.R. 232. 

S. 13 — AppJicaMIiiy — Coh'dil: tv/j- - Prpteciion — 

avail able ^ 

The protection afforded by S. 13 of the Tomliiiy 
Watan Act does not aiiso unless it is established that 
the Watan lands in question hud been asshj;ned as 
remuneration fui service.s iinckr S. 23 of the Act. 
{Bi'auffunt, C'.y, u'/a’A. A', /.} Ua::ab.-\I ShkINIVaS 
re Goveknmeint UF DOMBay. 194 I.C. 431“= 13 R. 
B. S71 - 43 Bom.L.R, 232 - AXR. 1941 Bom, 144. 
-S. 36 —Scope— Death uf watandar — KMer 


BOMBAY HIGH COURT EUIiES (A,S.) 

taxed. The costs ol the attorney are to be taxed in such 
a ease uo the scale allowed by Appendix E to the 
Appellate Slue Kales by analoi^y in that appendix. 
yh.uv/AuAr, C\y. and Sen, J ,) DOSSABHOY JaMSESTJI 
7'. LOULJI SoRABjh 195 I.C. 887—14 E.B. 33=43 
Uom.L.R. 83d— A.I.E. 1941 Bod. 192. 

R. 130 — Appltcabiliiy — Appeal — Preliminary 

iK-ht tian as to sufficiency of Court ’fee — Order for pay’ 
/Ki Tit of additional Court-fee within fixed time—Nm 
J\iytmnt — Dismissal of appeal — Costs — Power to award 
— Scat: of fees. 

Where at the hearing of an appeal, the respondent 
raises a preliminary objection as to the sufficiency of the 
Couit-lee paid on the memorandum of appeal, and the 
Tourt, u[;holding the olijection, directs the appellant to 
pay additional Court-fee within a time fixed, but the 
appellant fails to comply with that order, the Court 
in making an ordei rejecting the appeal, can order the 
appellaiu to pay tiie respondent costs of the hearing of 
tue pieluniuary idjjectioii notwithsiandii g that the 
, iiunuotandum of appeal is ultimately rejected. R, 130 

1 the Appellate .Side Kales of the Bombay High Court 


dying sunless without havmg his name entciedin Pali i -^nuald be applied to the case and advo.:ate s fee should 
Register — Entiy of name of yt>unger— Latter adopting ' be taxed under that rule, (Beaumont, C\J. and Sen J,) 
son and relinquishing watan right tu adoptive sun — I Eashi Ram SknU r/, Kanglal iMoriLAiyHET, I.Xi. 
Subsequent adoption by widow of elder son — Suit 'oy , R* 1 1941 j Bom. 477 — 195 I.C, 894 14 R.B. 84*=43 
latter for tlechualion of right t- 1 ownership of watan i Bom.L.R. 476 — A.I.R. 1941 Bom. 242. 

service iUui claim to be nearest heir of deceased repic* j R. 143 — App‘’ieahiliiy--’A'fenio of cross-objections 

sentative w.dmiiar. See Hindu Law — \ filed boyon i time — A'e^^idp'aiun: refused by Repistraf 
47 BOIQ.L.R. 121. I — Application to Court to excuse delay — Refection—’ 

B"/I3AY lii’aJ COURT to ref und of Court-fee on memo, of cross-obfef 

CRIMINAI/ No. 160-A (1934) — Paper s exhibited j 
in the proceedtuyf"- 


-Meaninff of, 

Quaeret — Whether the expression “papers exhibited in 
the proceeding" in Bombay High Court Criminal Cir- 
cular No. 160-A, framed under S, 554, Cr.P.Code. in 
1934, covers the whole record or is confined to papers 
which are exhibited in the evidence of witnesses so us 
not to include copies of depositions or orders of the 
Court? {Beaumont, C.f, and Sen, J.) PaRaSHURAM 
DETAR.AM V, Hugh Golding Cockk, I.L.B. (1942) 
Bom. 71 « 1981,0. 114-^14 R.B. 283=48 Cr.L J, 
306=43 Bom.L,B. 961=A.I,R. 1942 Bom. 26. 

— Ko. 160-A (1934)— Sci)pe — If exclusive — Power 
of Court to allow inspection of record — If taken away, 
Si£ Cr.P.Code, Ss. 548 and 554. 43 Bom.L.R. 961. 


Where the registration of a memorandum of cross- 
objections preferred by a respondent beyond time is 
refused by the Registrar as being out of time and the 
Court subsequently rejects an application by the respon- 
dent to excuse the delay and declines to execuse the 
<l(day, the effect is merely to uphold the refusal of the 
Registrar. The case falls within the plain terms of 
R. 143 of the Appellate Side Rules of the Bombay High 
Court and thuie must be an order for refund of the 
Court fee paid on the caoss-objections. {BeaunionU d*. 
J. and Wadia /,) AMRITLAL MOHANLAL v. SPECI^ 
Land acquishion Officer, ahmedabad, 199 LO. 
798=^14 R.B. 391 = 44 Bom.L.B. 137=A.I.R. 1942 
Bom. 126 (1). 


* No. 1257 OF 1940— — If mandatory — 

Nm-deposit costs of paper book — Judge if obliged 
to dismiss appeal — Power to excuse delay, 

Bombay High Court Circular No. 1257 of 1940 relat- 
ing to the deposit of costs of the paper book of the appeal 
haa not the effect of a rule under the C.P.Code, and it 
does not make it obligatory on the appellate Judge to 
dismiss an appeal for failure to deposit the costs without 
leaving any option to consider the merits of the reason I 
for not depositing the costs. The Judge has power to 
excuse the delay on proper terms if he is satisfied that 
the non-payment was due to sufficient reasons. {Divatia, 
/.) Ningappa Narsingappa V. Chandra Jak- 
KAPPA. 201.1.0. 658=16 R.B. 108=44 BoiruL.R. 
867=A.I.R. 1942 Bom. 198. 

BOMBAY HIGH COURT RULES (Appellate 
Side, 1936). Appendix '^--Appeal— Attorney 
instructing advocate of original side in appeal — Costs of 
— Taxation— Rule, 

An attorney may instruct a counsel on the original 
sid« to appear on the appellate side of .the High Court 
and the rules allow him to do so. The attorney is 
thtrtforg intitled io be paid and must have his costs 


App. B. Rr. I and Yl— -Advocators f ee—Com* 

putatii n— Suit for injunction — Valuation— Principles 
Appendix E of the Appellate Side Rules of tne 
Bombay High (-ourt does not refer to the value foi 
purposes of Court-fee or jurisdiction. It bases the 
amount of the advocate^s fee on the amount of the 
subject matter in che suit. The true rule to be derived 
from the terms of Appendix E is that the advocates s fee 
should be computed on the value of the subject-mattej 
in dispute, where that value can be ascertained by the 
Taxing Officer from materials on the record. ^ In the 
case of an injunction it may frequently be quite ixpi^ssi' 
ble to ascertain that value e,g,. In a suit for an injunc* 
lion to lestrain interference with a right of way. In 
such a case the proper course is to allow the minimum 
fee. But if the materials on record enable the Taxing 
Officer to say what is the value of the subject matter in 
dispute, he should base the advocate's fee on that value 
subject to the qualification the that value of the subject- 
matter should never be regarded as greater than the 
amount necessary for ascertaining the pecuniary jun*' 
diction of the Court, The Taxing Officer should never 
base the advocate’s fee on an amount in excess of the 
pecuniary jurisdiction of the Court which tried the suit. 



54 i CIVIL, CRIMINAL AND REVENUE. S42 


BOMBAY high OOCTBT INSOLVENCY EtTLES 

{^Biaumont^ Wassoodew and Sen, fj,) Kama 

Kalinga Mahar V. Balapa Kalinga. I.L R. 
(1942) Bom. 520:=201 I.C 681=15 R.B. 104- 
44 Bom. L.R. 459 A.I ,R. 1942 Bom. 203. 

(Insolvency) R, 52 B (2)— Affidavit in 

opposition to insolvency notice — It to be £led by debtor 
personally — Affidavit by constituted attorney — Suffici- 
ency. MORARJEE GOICULDAS & Co. V SaOLAPUR 
SPINNfNIG AND WEAVING CO , LTD. [See Q D. 
1936-MO Vol. 1 Col. 3253.] I.L.R. (1941) Bom *89 
-13 R.B, 282-192 I.C. 698 = A.I R. 1941 Bom. 
37. 

^R. 52 B (2) — Set offi — Validity — Insolvency 

notice by several judgment-creditors — Set oft available 
against one only — If effective answer to notice. 
MORARJEE GOKULDaS & CO. z/. ShOLaPUR SPIN- 
NING AND Weaving Co., Q,D, i936-*40 Vol. 

I Col. 3253.] I.L.R. (1941) Bom, 89=13 R.B. 
282—192 I .C. 698=A.I .R. 1941 Bom. 37. 
BOMBAY HIGH COURT INSOLVENCY BULBS 
R. 180 (b) — Rate of commission — Material date for 
ascertaining — Date of payment of amount or date of 
sanctioning of scheme or composition. 

The commission payable to the official Assignee under 
R. 18U (6) of the Bombay Insolvency Rules must be 
charged at the rate existing on the date of payment of 
the amount and not at the rate existing on the date of 
the sanctioning of a composition or scheme of arrange- 
ment in pursuance of w'hich the amount is paid. The 
appropriate time for ascertaining the correct rate of 
commission on the amount to be charged is the date of 
payment and not when the liability to pay the amount 
is declared. {Beaumont, C,J, and Kania, J.) OFFI- 
CIAL ASSIGNEE OF BOMBAY 2/. MOTILAL CHAMPA- 

LAL. 202 0.1.560=15 R.B. 170 = 44 Bom. L.R. 
591=A.I.R, 1942 Bom. 272* 


BOMBAY high COURT RULsS (Original Side 
1936) — Costs’— Taxation — Fees of three counsel as bet- 
ween party and party — When to be allowed— Discretion 
of taxing master. 

According to the English practice, w’hich is applica- 
ble in the Bombay High Court, the Taxing Master has 
a discretion to allow the fees of more than two counsel 
and he can therefore allow fees of three counsel. But 
it is an unusual expense and therefore it requires a 
very strong case to induce the Court to sanction the fees 
of more than two counsel as betw’een party and party. 
The test is whether the case was one in which a reason- 
able and prudent man, acting with ordinary prudence, 
would not have ventured to come into Court without 


three counsel. When there is no dispute as to fact, thi 
taxing master is not jastified in allowing fees of threi 
counsel merely on the ground that matter was of consi 
derable importance when ihe point of law, thougl 
important was within a comparaUvely narrow compass 
{Blackwell^ /.) ByRaMJI JeEJEEBHOY v. PROVING] 
OF BOMBAY, (No. 2). I L.R. (1942) Bom. 829 = 
203 I.C, 603=44 Bom. L.R. 687=15 R.B. 258= 
A.I.R. 1942 Bom. 312. 


”3' "Practice-- Evidence — Commission to examine 
Witness Deposition of witness— When becomes evi- 
dence in the case. See C. P, CODE, O. 26, Rr. 7 AND 
8. 44Bom.L.R. 609. 


*"‘7 138 — Scope and effect of — Reply to counter- 

claim-— Duty to put in written statement in reply. Bai 
Dayambai V. Mahomed Alli EbrahimJi [see 0,D 
1936’40 Vol. I Col.3253.] 191 I.C. 463-13 R.B. 
185. 

R. 491 — Scope — If abrogates O. 21, r. 89, C,p. 

Code, C.P, CODE, 0, 21, R. 89. 4S Bpm.L.R, 683. 


BOMBAY HIGH OOUST BULBS (O. S.). 

— — R. 534 — Discretion of Judge — Taxation under 
rule — If conclusive as to liability of client to pay 
amount fixed — R. 895. 

The taxation of a bill of costs under R. 534 of the 
Bombay High Court Rules does not determine the 
liability of the client to pay, and he is entitled to 
challenge his liability on a summons under R. 895 after 
taxation has taken place. The power of a Judge to 
direct taxation under R. 534 is discretionary. When an 
application is made ex parte for a common form order 
of taxation, the Court may direct the solicitor to issue a 
summons and may hear what the client has to say in the 
matter. If the Court thinks that there is a serious dis- 
pute as to the fact or terms of employments of the 
solicitor, the Court m?y refuse to make an order for 
taxation and leave the attorney to file a suit ;and in that 
suit the solicitor’s right to recover can be first deter- 
mined, and the amount to be recoverd can be determin- 
ed subsequently by taxation. {Beanmoni, C.J. and 
Kania /,) CHITNIS ANL KaNGa V. W^MAN RaO, 

I .L.R. (1941) Bom. 223=193 I C. 449-13 R.B. 
322=43 Bom.L.R. 76 = A.I,R. 1941 Bom. 99. 

— R, 634 — Moftissil work — Taxation of hill of 

costs on ortgi7ial side — Power of Taxing Master. 

The Taxing Master of, the High Court has power 
under R. 534 of the Bombay High Court Rules to tax 
an attorney’s bill on the original side in respect of work 
done in the molussil, {Beaumont, C.J . and Kania, Jd) 

Cditnis and KaNGa V. Waman Rao. I.L.R. 
(1941) Bom. 223 = 193 I.C. 449=13 R.B. 322 = 
43 Bom. L.R. 76=A.I.R. 1941 Bom. 99. 

E.534 — Power of Taxing Master under — Costs 

incurred on appellate side — If can be taxed — Attorney's 
bills — Discretion of Judge to direct taxation. 

An order for taxation on the original side cannot be 
made under R. 534 of the Rules of the Bombay High 
Court in respect of costs incurred on the appellate side 
of the High Court. Under that rule a Judge has dis- 
cretion to direct attorney’s billes to be taxed in any case 
(except the Appellate Side) and where a bill is taxed, 
the attorney can apply by summary process for payment 
under R. 895. [Beaumont, C,J. and Kania, Jf) 
Chitnis and Kanga sv. Waman Rao. I.L.R. 
(1941) Bom. 223=193 I.C. 4^9=13 R.B. 322=43 
Bom. L.R. 76=A.I.R. 1941 Bom. 99. 

"'R. 534 — Scope — Attorney and client— Agree- 
ment to pay costs on original side scale in appellate side 
matter— Remedy of attorney — Order for taxation — 
Jurisdiction to make ■— .Suit for- costs. SmetHAM 
Byrne and Lambert v. Darashaw. [see Q.D. 
1936-^40 Vol. I Col. 3253.] 191 I.C 596 = 13 R.D. 
186. 

“7 R. 562— Attorney — Bill of costs-^lnstruc- 

Hons for Brie Looking up the law — Ascertain- 
ment of legislative practice in various places — 
Right to remuneration. 

In Bombay, where the English practice is followed, no 
remuneration is allowed to attorneys for looking up the 
law, under the head “Instructions for Brief” in the Bill 
of costs. Legislative practice in various places is a 
question of fact. Where a suit involves the question a.s 
to whether the lev/ of a particular tax is legal or not 
attorneys are entitled to remuneration under the iterr 
“Instructions for Brief” for ascertaining the legislativi 
practice with regard to taxation in various parts of Jndis 
and elsewhere. {Blackwell, /.) ByRAMJI JEEJW' 
BHOY z;. Province of Bombay. l.h.'B.: 

Bom. 829=15 R.B. 217 = 203 1.0. 

L.B. 682=A.1.B. 1942 Bom. 310. 
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BOMBAY HIGH OOtXST EGLES. 
rj -R. S6Z— Discretion of master — "Matter ^' — 
of — Chamber summons adjourned into 
» Coxirt matter. 

/.— R. 5.')3 ot ihu Bombay Higli Court Rules 
Ki'-'es a vvitle discretion to the taxing master to take 
^‘^ctor-s into consideration in respect of suits as 

should be construed as referring 
^ ' y to appeals, arbitrations, accounts and motions, 
of Ilf T itiatters expressly mentioned in item 14 

intor Fees. ,A chamber summons adjourned 

torv be described merely as an interlocu- 

rs'iii chamber matter. It becomes 

J ) ^ ^ matter. {Beaumont, C. /. and JVadia, 

Lrn V. Central Bank Of India. 

•-U. IX.B. (1941) Bom. 606-199 1.0- 513- H 
3li8-=:43Bom. L.B. 655-A.I.E. .1942 Bom 

originating in chambers 
to j; Court— Refresher fee— Power 

ditu not asked to allow ad- 

Ml brief fee — Power of Court to increase. 
tgj. * the Rules of t lie Bombay High Court in 
hear'^^^*^ authorises the paynjeniof refieshers on the 
one appeal which extends to more than 

she ®^Pr^ss pov\er to allow refre- 

douh adjourned summons. Counsel’s fees are no 
othe ,, ^ refresher fee in a matter 

reasn , appeal cannot be legarded as a 

of th within the meaning of item 60 

to th^ Fees in the Rules, it is, however, open 

master in his discretion to allow an addi- 
anath thinks that for some reason or 

hifi ^ iiolicitor had not been able to calculate, and 
the correctly calculated the length of time 

likely to last. But where the taxing Wadin J '\ 

d*® India. LTD. 


tak^» time the case had 

taxin - cannot increase the fee or ask the 

/ r, 


or 

back to him. 
Shamdasani 


BOMS Ay iL^ciaaASB of c.-fbes act, ( 1943). 

iion of master to allow fees for — 'Final triaP-^ 
Meaning of. 

Tnere is no suthcient reason for confining the words 
‘final trial” in item 14 of the “Table Of Fees to be 
laKLen by the Attorneys’’ in the rules of the High Court 
ot Bomoay to tine tmal trial of a suit. A matter which 
originates in Chambers and is then adjourned to be 
u iard ui Court would tall wichm the item, if , there is a 
haul trial or hearing. The wording of the item does 
not draw a diatiaccton between chamber matters and 
matters heard in Court, The essential thing is that 
there snould be a final trial. There is therefore no 
sutticient reason tor confining item 14 either to suits or 
to matters) heard in Court. The taxing master has 
jurisdiction to allow an amount for “Instructions for 
briei” in a matter arising on a chamber summons which 
is adjourned to be heard in Court. (Beaumont, C.J. 
and l^Padia, /.) shaaidasani z^. Central Bank 
OK India, ltd. I.E.R. (1941) Bom. 606 = 199 LO. 
513 = 14 E.B. 368 = 43 Bom. L.B. 655 = A.I.B. 1942 
Bom. 90. 

Item 14 — Discretion of taxing master as to 

quantum — Inter j erence by Court — Grounds — "In- 
structions for brief — Meaning of. 

The Court normally does not uuerlere with the dis- 
ci etioii of the taxing master as to the quantum of fees 
allowed for “instiuctions for brief” under item 14 of 
the Table of Fees to be taken by the Attorneys in the 
Rules of the Bombay High Court, unless he has mis- 
directed himself, if the taxing master fixes a high 
amount by taking into account the length of time oc 
cupied by the hearing, he misdirects himself. “Instruc- 
tions. for brief” do not mean the same thing as “Instruc- 
tions for Counsel.’’’ Instruction given, probably orally, 
to counsel in the course of the hearing cannot be includ- 
ed in “instruction for brief.” (B eaumont, C. J, and 
SHAMDASANI U. CENTRAL BANK OF 
I,L.R. 1941 Bom. 606 = 199 I.O. 613= 
=43 Bom. E.R. 665 = A.XE. 1942 Bom. 


Ap 8 Piaster to do so by sending the case 
C. J. and IPadia, J.) 6 

ltd. I.L.a (1941) 
*36=199 I.C. 513 = 14 R.B, 368 = 43 
656= A.I.E. 1942 Bom. 90. 


Bom. 


14 E.B- 368 

90. 

Items 40 and 41 — Construction --Allowance 

of Rs. 15 for Ijf hour of each day— If justified— 
Midday adjournment—If to be included in cal- 
culating hours of attendance. 

• ' T <3M N T> c (n the Rules ot the Bombay High ^Court, Table of 

Costs — Allocatur Fees to be taken by the Attorneys, the meaning of items 
racHce^Prph^.^n.., .x 40 and 41 is perfectly plain. AU that the taxing master 

has to do is to reckon the number of hours of attendance 
irrespective of whether they took place on the same day 
or in the same week or in the same month. Having 
completed the first hour for which a sum of Rs. l5 is 
allowed under item 40 all subsequent hours are 
allowed at the rate of Rs, 10. There is not the slightest 
justification for saying that a sum of Rs. 15 is to ^ hfi 
allowed for the first hour each day oi the hearing. 
«au neio f K X • »" ‘ chambers ' Further in counting the hours of attendance, the midday 

the ordpv!!,? the result of an appeal from ! adjournment of Court is net to be included. An attorney 

to forhAa.. ^ ^ amber judge. Nor can he be directed cannot be entitled to be paid for attendance in 
the revifsw allocatur on the ground that 1 Court when the Court is not sitting, (,B eaumont, CA< 

Court pending before the. appeal andWadia.J.) S H am daSAN I z/. CENTRAL BANK OF 

/.) Sham* : ltd, I.L.B. (1941) Bom. 606=199 1.0.618 

ro. 649=15 = 14 EB. 368 = 43 Bom. L-B. 665=A.I.B. 1942 

, ^ . 049= 16 E.B. 37=46 Bom L.R. 379 = A,1.E. 


allocatur in respect of 
iudn items — Final allocatur after review by 

^ efe/erred till result of appeal, 

insm objections to a bill of costs, the tax- 

askert ^ preliminary allocatur, if he is 
taxeri 1 ,? with undisputed items in the bill 

taxaH When there is a summons to review 

final ^ Mg®) the taxing master can issue his 

matw L regards disputed items after the 

aijd ^“^®^eendisposedof by the judge in ‘ ‘ 


Bom. 90. 


-Item 60 — “Reasonable disbursements^’— Ref re* 


1948 Bom. 184. 

“^R '805 Rr.nn r .. T * U*i* juuoui vu”” Kvcaauuauic uiauaiocuiciiisj 

^derR. '534 If can be t^ed ; i^er fee to counsel in chamber summons adjourned 

’ghcodrt Rulf*^ 

Bom, L.R. 76. 


ConuT Rtttttq y disputed. Bombay Court — 'If permissible. See BOMBAY 1 

(Original Side.) R. 634. rules (original Side), R. 667. 43 


HIGH COURT 
Bom, L..R. 


655 

‘aten .by Attorney. BOMBAY INCREASE OF COURT-FEES 
adjourned for hear- ACT (XV,OF 1943)_Sfopc— // retrospective- 
nto Court— Jnefruettone ftr^ bfief’-Jurisdic - ! Application for probate made and Court-fee paii 
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BOMBAY HIGH COOBT INSOLVENCY RtTLES 

{^Beaumont ^ C.J.^ Wassoodew and Sen^ //.) RaMA 

Kaunga Mahar V. Balapa Kalikga. I.LR. 
(1942) Bom. 520=201 LC 681=15 R.B. 104 = 
44 Bom. L.R. 459 A. I .R. 19 42 Bom. 203. 

(Insolvency) R 52 B (2)— Affidavit in 

opposition to i isolvency notice — It to be filed by debtor 
personally — Ai'fiddvit Jiy con.stitated attorney — Suffici- 
ency. MORARJEE GOKULDAS & CO. z/ SaOLAPUR 
SPINNtNiG AND WEAVING CO , LTD. [Sde Q D. 
1936-MO Vol. 1 Col. 3253.] I.L.R. (1941) Bom 89 
= 13 R.B. 282 = 192 I.C. 698=A.I R. 1941 Bom. 
37. 

— •■■“■R, 52 B (2) — Set off — Validity — Insolvency 

notice by several judgment-creditors — Set oif available 
against one only — If effective answer to notice. 
MORARJEE GOKULDaS & CO. z/. ShOLAPUR SPIN- 
NING AND Weaving Co., Q*D, i936.Mo Vol. 

I Col. 3253.] I.L.R. (1941) Bom. 89=13 R.B, 
282— 192 I.C.698=A.I.R. 1941 Bom. 37. 
BOMBAY HIGH COURT INSOLVENCY BULBS 
B. 180 Cb) — Bale of commission — Materia! date for 
a&Certaifung — Date of pa^tnent of amount or date of 
sanctioning of scheme or composition. 

The commission payable to tlie official Assignee under 
R. 180 (6) of the Bombay Insolvency Rules must be 
charged at the rate existing on the date of payment of 
the amount and not at the rate existing on the date of 
the sanctioning of a composition or scheme of arrange- 
ment in pursuance of w-hich the amount is paid. The 
appropriate time for ascertaining the correct rate of 
commission on the amount to be charged is the date of 
payment and not wffien the liability to pay the amount 
is declared. {Beaumont, C,J» and Kania, /.) OFFI- 
CIAL ASSIGNEE OF BOMBAY r/. MOTILAL CHAMPA- 

lal. 202 0.1.560=15 R.B. 170=44 Bom. L.R. 
591=A.I.R, 1942 Bom. 272i 
BOMBAY high COURT BULBS (Original Side 
1936) — Costs — Taxation — Fees of three counsel as bet-- 
ween party and party — When to be allowed — Discretion 
of taxing master. 

According to the English practice, which is applica- 
ble in the Bombay High Court, the IMxing Master has 
a discretion to allow the fees of more than two counsel 
and he can therefore allow fees of three counsel. But 
it is an unusual expense and therefore it requires a 
very strong case to induce the Court to sanction the fees 
of more than two counsel as between party and party. 
The test is whether the case was one in which a reason- 
able and prudent man, acting with ordinary prudence, 
would not have ventured to come into Court without 
three counsel. When there is no dispute as to fact* the 
taxing master is not justified in allowing fees of three 
counsel merely on the ground that matter was of consi 
derable importance when the point of law, though 
important was within a comparatively narrow compass. 
{Blackwell, /.) BYRAMJI JEEJEEBHOY 7 >. PROVINCE 
OF BOMBAY, (No. 2). I L.R. (1942) Bom. 829 = 
203 I.C, 603=44 Bom. L.R. 687=15 R.B. 258= 
A.I.R. 1942 Bom. 312. 

-—-—Practice — Evidence — Commission to examine 
witness — Deposition of witness — When becomes evi- 
dence in the case. See C. P. Code, O. 26, Rr. 7 AND 
8. 44Bom.L.B.609. 

— R. 138 — Scope and effect of — Reply to counter- 
claim — Duty to put in written statement in reply. Bai 
Dayambai z/. Mahomed Alli EbrahimJx. [see Q,D 
1936 M0 Vol. I Col.3253.] 191 I.C. 463 = 13 R.B. 
185, 

R. 491 — Scope — If abrogates O. 21, R. 89, C,P. 

Codt. See C.P, CODE, 0. 21, R. 89. 4S BpmX.R, 683. 


BOMBAY HIGH COURT RULES (O. S.). 

— B. 634 — Discretion of Judge — Taxation under 
I rule — If conclusive as to liability of client to pay 
} amount fixed — R. 895. 

The taxation of a bill of costs under R. 534 of the 
Bombay High Court Rules does not determine the 
liability of the client to pay, and he is entitled to 
challenge his liability on a summons under R. 895 after 
taxation has taken place. The power of a Judge to 
direct taxation under K. 534 is discretionary. When an 
application is made ex parte for a common form order 
of taxation, the Court may direct the solicitor to issue a 
summons and may hear what the client has to say in the 
matter. If the Court thinks that there is a serious dis- 
pute as to the fact or terms of employments of the 
solicitor, the Court may refuse to make an order for 
taxation and leave the attorney to file a suit ;and in that 
suit the solicitors right to recover can be first deter- 
mined, and the amount to be lecoverd can be determin- 
ed subsequently by taxation. {Beaumont, C.J. and 
Kanl, /,) CHITNIS ANE KaNGA V. WaMAN RaO. 

I.L.R. (1941) Bom. 223=193 IC. 449 = 13 R.B. 
322=43 Bom.L.R. 76 = A.I,R. 1941 Bom. 99. 

R, 534 — Mofussil work — 7'axafion of bill of 

costs on original side — Power of Taxing Master. 

The Taxing Master of' the High Couit has power 
under K. 534 of the Bombay High Court Rules to tax 
an attorney’s bill on the original side in respect of work 
done in the mofussil. {Beaumont, C.J. and Kania, /.) 
ChITNLS and KANCrA v. Waman Kao. I.L.R. 
(1941) Bom. 223 = 193 I.C. 449=13 R.B. 322 = 
43 Bom. L.R. 76=A.I.R. 1941 Bom. 99. 

B. 534 — Power of Taxing Master under — Costs 

incurred on appellate side — If can be taxed — Attorney's 
bills — Discretion of Judge to direct taxation. 

An order for taxation on the original side cannot be 
made under R. 534 of the Rules of the Bombay High 
Court in respect of costs incurred on the appellate side 
of the High Court. Under that rule a Judge has dis- 
cretion to direct allorney’s billes to be taxed in any case 
(except the Appellate Side) and where a bill is taxed, 
the attorney can apply by summary process for payment 
under R. 895. {Beaumont, C.J. and Kania, /.) 
CHITNIS AND KaNGA v. WaMAN RaO. I.L.R. 
(1941) Bom. 223=193 I.C. 449=13 R.B. 322=43 
Bom. L.R. 76=A.I.R. 1941 Bom. 99. 

-R. 534 — Scope— Attorney and client — Agree- 
ment to pay costs on original side scale in appellate side 
matter — Remedy of attorney— Order for taxation — 
Jurisdiction to make— Suit for- costs. SMETHAM 
Byrne and Lambert ro DaraShaw. Q,D, 
l936-’40 Vol. I Col. 3253.] 191 I.C 596=13 R.D. 
186. 

R. S62— Attorney— Bill of costs’—** Instruc- 
tions for Brief” — Looking up the law — ''Ascertain- 
fnent of legislative practice in various places — 
Right to remuneration. 

In Bombay, where the English practice is followed, no 
remuneration is allowed to attorneys for looking up the 
' law, under the head “Instructions for Brief'^ in the Bill 
I of costs. Legislative practice in various places is a 
question of fact. Where a suit involves the question as 
• to whether the lev/ of a particular tax is legal or not, 
attorneys are entitled to remuneration under the item 
“Instructions for BrieR’ for ascertaining the legislative 
^ practice with regard to taxation in various parts of India 
and elsewhere. {Blackwell, /•) ByRAMJI JKIJEE- 
BHOY PROVINCE OF BOMBAY. I.L.R. (19^2) 

Bom. 829 = 15 B3. 217 =203 10. 279 = 44 
L.B. 682=A.1B. 1942 Bom. 310, 



^45 CIVIL, CRIMINAL 

BOM. INDUSTEIAL BISPUXBS ACT (1938). 

before Act came into force — Grant of probate 
after Act— Increased fee — If payable — Court 
Fees Actf S. 19 {i). 

The Bombay Increase of Court Fees Act of 1943 
which came into force on 1 — 1 — 1944, has no retros- 
pective operation and does not apply to valuations made 
or to the fees which have already been paid before that 
date. Under S. 19 (i) of the Court-Fees Act, the Court 
fee in respect of a probate is paid not only before the 
grant itself is issued, but before any order for the grant 
to issue is made. It is paid when the application for 
probate is taken on file and that is the material date for 
ascer tainment of the fee. Where the application was 
filed before 1 — 1 — 1944, and the fee leviable under the 
law then in force was paid the mere fact that before the 
order for the grant of probate is made Bombay Act XV 
of 1943 comes into force would not render the applicant 
liable for the increased fee prescribed by the new Act . 
(Stone, C. J. and C hag la, /.) Jerbai B. Kapadia, 
In re, 46 Bom. L.R. 768 - A.LE. 1945 Bom X 

BOIVI BAY INDUSTRIAL DISPUTES ACT 
(XXV OF 1938) S. 28(1) and (2)— Construe- 
tion — *^Other industrial matter — Meaning of-- 
Dismissal of employee — If industrial dispute* 

Sub-S. (1) of S- 28 of the Bombay Industrial Dis- 
putes Act gives the right of claiming a change to the 
employers in respect of an industrial matter which is 
mentioned in Sch. II, the words of sub-S. (2) are 
very wide and give the employee a right to claim a 
change in the standing orders “in respect of any other 
industrial matter. The dismissal of a workman is an 
industrial matter within the meaning of S. 28 (2). It is 
impossible to read into S. 28 (2) a reference to Sch. n 
so as to qualify the expression “other industrial matter.” ' 
(Beaumont C. /. and Kania, /.) Khatau 
MaKANJI SPI^JNING and WEAVING CO., LTD. V, S. 

R. Deshpande. I L.B. (1943) Bom. 734 =*209 1.0. 
a 66 ^ 18 R.B. 105 = 45Bom.L.B. 657-A.I.E. 1943 
Bom. 332. 

S. 62 — Scope and effect of— Strike — When 

illegal — Scheme of Act, 

The scheme of the Bombay Industrial Disputes Act is 
that matters In dispute between the employer and the 
employees should be placed before a conciliator so that 
Government may have an opportunity of considering his 
view and endeavouring to get the parties to come to a 
reasonable arrangement. The effect of S. 62 is that a 
strike is illegal if started before the standing orders have 
been settled, or if no notice is given under S. 28, or if 
the notice is given and the proceedings under S. 28 have 
not been completed ; and where the proceedings have 
been completed, a strike is illegal if it is commenced 
more than two months after the completion of such 
proceedings. The scheme of the Act is that conciliation 
proceedings shall be taken with a view to avoid strikes, 
if possible. (Beaumont, C.J, and Kania, /.) KhaTAU 
MAXANJI SPINNING AND WEAVING CO., LTD. 

S. R, DESHPANDE. I.L.R. (1943) Bom. 734=209 
I C. 166=16 R.B. 105=45 Bom.L.R. 657=A.I. 
R. 1943 Bom. 332. 

Ss. 66 and 67 — Applicability and Scope- 

Participation in strike which is subsequently 
declared illegal— Offence, 

Ss. 66 and 67 of the Bombay Industrial Disputes Act 
are intended to punish an illegal instigation to an 
illegal strike, provided it is declared to be illegal by the 
ludustrial Court, whether the illegal Act is committed 
before or after the declaration. The object of the section 
QiD^ 


, AND REVENUE., 5^ 

BOM. KHOTI SETTLEMENT ACT (1880). 

is to penalise those employees who go on strike withov 
resorting to the remedies provided by Ss. 26, 27 and 2 
of the Act- The intention is to make penal not merel 
the joining or taking part in a strike after it has bee: 
declared illegal but also the participation in it prior t 
the declaration of illegality. Participation in a strik 
which is afterwards declared illegal is punishable unde 
the Act. (Wadia and Lokur, //.) EMPEROR “0 

Khandubhai K. Desai. I.L.R. (1944) Bom. 33S 
I =212 1.0.259=45 Cr.LJ. 565 = 16 R.B. 373= 

' 46 Bom.L.R. 104=A.I.R.1944 Bom. 126. 

BOMBAY JAIL MANUAL-Far^re of— Courts 
if bound by rules in. 

The courts are concerned with the provisions of the 
Cr. P. Code, in giving directions as to how sentences ol 
imprisonment are to run and not with the provisions ol 
the Bombay Jail Manual, (Davies C.J ^ and Lobo, J,') 

Emperor v. Fazul Khush Mahomed. I.L.R. 
1941 Kar. 63=196 I.C. 891=43 Cr.L.J. 105= 
14 R.S, 93=A.I.R. 1941 Sind 190. 

R, 392 — Scope — Validity of. See Cr.P, CODE, 

S. 397. 44 Bom.L.R. 807. 

BOMBAY KHOTI SETTLEMENT ACT (I OP 
1880), Sg. 4 and 7 — Scope — Bombay Land Revenue 
Code, S, 39 — Application of. See Bombay Land 
Revenue code, S. 39. 47 Bom.L.R. 376. 

Ss. 17, 18 and Scope- Entry in botkhat 

as to rent — Amendment with consent^ of manag-' 
mg khot alone— If ultra vires — Suit to declare 
same void— Maintainability — Entry when final 
and conclusive. 

The words “parties affected thererby,* in S. 18 (2) of 
I the Bombay Khoti Settlement Act mean all the tenants 
and all the co-sharers in the khotki who are aSeeted, so 
that once an entry is made in, the survey records, in 
the botkhat, as regards the payment of rent by an 
occupancy tenant to the khot under 8.^17 of the Act, 
it cannot be changed or altered except in the cases 
specified in S. 18 (3), unless ail the parties, whether 
privileged occupants or co-sharers in the khotki, who 
are affected by the change, give their written consent to 
it before Recording Officer. The Recording Officer 
would be acting without jurisdiction if he amends or 
alters an entry with regard to the rent payable without 
the consent of all the co-sharers it the khotki. An 
entry made with the consent of the managing khot alone 
is ultra vires and therefore it is not final and conclusive 
under S, 20. A suit to have the entry declared void 
cannot be barred under S. 20. (Lokur. /.) DaTTA* 
TRAYA VaSUDEV V. PARASHRAM ANANT. I.L.R. 
(1944)Bom. 77=218 I.C. 417=18 R.B. 29=46 
Bom.L.R. 363=A.I.R. 1944 Bom. 218. 

S. 20 — Scope and eff ect— ‘Entries in settlement 

registers — If conclusive — Correctness — Jurisdiction of 
Civil Court to inquire into. 

Entries made in botkhats or settlement registers in 
accordance with a Government resolution are final and 
conclusive and the Civil Court has no jurisdiction to 
inquire into the question as to whether the amount of 
rent was correctly entered or not. (Stone, C.J. and 
Divatia, J.) BhIKAJI YESHWANT v. SeCRETARV OF 
State, 47 Bom. L.R. 843, 

Ss. 24 and S3-“Sharakati inam villa^ge-^^~ 

sharer not entered in register — Right of suit. 

Where the name of a co-sharer of a Sharak^iX^ 
village, in which the Government and the uiairKiars 
shave each a share iu the revenues of the is UOt 
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BOM. LAKDEEVENUB CODE (1879). 

registered as a sharer in village form No. 3, and he is 
not recognised as a managing inaradar, he cannot main- 
tain a civil suit to recover his own share direct from a 
khatedar of the village. He mast sue the managing 
inamdar for an account and recover his share in the 
land revenue which may have been recovered or whiah 
may have bsen negligently omitted to be recovered by 
the managing inanidar. {^Muckhn and Lokur, JJ.) 
SiTARAM Sadashiv z;. Vithal. 47 Boin.L.B. 376 = 
A.I.B. 1945 Bom. 364. 

BOMBAY LAND REVENUE CODE (Sf OF 
1879) — Sate uncfer— Effect oj — // different from 
sale by Civil Court — Award against Manager of | 
joint Hindu family tn respect of family debts — 
Sale under Land Revenue Code — UAiat passes. 

A sale under the Bombay Land Revenue Code in 
execution of an award under the Bjmbay Co-operative 
Societies Act has the same eliecL as a sale by a Civil 
Court, Wheie an award is made against the manager 
of a joint Hindu family as such in respect of a debt 
borrowed by him from a co-operative society in his 
capacity as manager and the entire family porperty is 
sold in execution under the Land Revenue Code the 
Interests of all the members of the family pass by the 
sale as in the case of a sale by a Civil Court. {Broom’- 
add and Bivatta, JJ.) MULGUND CO-OPERATIVE 

Credit Society v. Shivlingappa ishwarappa. 
I.L.R. (1941) Bom. 682=197 I C. 428=14 
R.B. 215=43 Bom.L.R.807=A.I.R 1941 Bom. 
385. 

.-^S. 37 — Construction — ^'Except in so far as 

any right of such person may be established'* — If 
refer only to ^'lands'* or to all previous ex pres- 
sions. 

The words “except in so far as any rights of such 
persons may be established’' in S. 37 of the Bombay 
Land Revenue Code, govern all the previous expressions 
in the section and not merely “lands”. {Wadia and 
Divaiia, //.) .NARHARSINGJI ISHAVRSINGJI v. 
Secretary OF State, i.l.r. (1941) Bom. 226 = 
196 1.0. 640=14 E.B. 49=43 Bom.L.E. 167 = A I.R ' 
1941 Bom. 161. 

S. -^Construction—'' Which are not the 

Property of individuals*' — Meaning — If refer only 
to 'Hands". 

The words “Which are not the property of the indivi- 
duals, etc., in S. 37 of the Bombay Land Revenue Code 
cannot be interpreted as referring only to all lands 
wherever situated’^ and as having no reference to all the 
previous expressions. That would be an erroneous con- 
struction. The words “which are not the property of 
Individuals,” correctly construed would apply to roads, 
bridges, beds of the sea, lakes, tanks, etc. The legis- 
lature could not have intended that only lands are caji- 
able of being owned by individuals and not roads, 
bridges, ditches, nallas* lakes, tanks, canals etc' 
{JWadia and Divatia, //.) NARHARSINGJI ISHVaR- 
SiNGji V, Secretary of State. I.L.R, (I94i) Bom. 
226=196 1.0.640=14 R.B. 49=43 Bom L B. 167= 
A.I.R. 1941 Bom. 161. 

S. Z1— Construction— Which are not the 

property of individuals^ etc.’-If apply to "all pub- 
lie roads lanes" etc.— Private ownership on high 
way or public road. 

There is no warrant or basis for holding that the 
words which are not the property of individuals,” etc., 
m.S. 37 of the Bombay Land Revenue Code do not 
applj to the opening words of the section^ namely, *'all 
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public roads lanes and paths.” Such a construction is 
bised on the erroneous view that there cannot be any 
public right ove.r private pioperty, and on the basis that 
roads, etc., woich are u^ed by the public must be taken 
to be Government property. The existence of a high- 
way or a public road is not inconsistent with the owner- 
ship of a priVtiLe person in the soil. {IVadia and 
Divati.i, JJ.) NaRHAKSINGJI ISHVaRSINGJI v. 
secretary OF State. I.L a. (1941) Bom. 226= 
195 I C. 640=14 R.B. 49=43 Bom.L.R. 167=A.I.B 
1941 Bom. 161. 

S. 37 — Scope and effect of — Private ownership 

in soil ot highway or public road — If barred or taken 
away. See HIGHWAY — PUBLIC ROAD. I.L.R 
(1941)Bom. 226=43 Bom.L.R. 167=A.LR. 1941 
Bom. 161. 

S. S9 — Applicability — Kkoti village. 

Though S. 39 of the Bombay Land Revenue Code 
does not apply to a khoti village under S. 39 of the Khoti 
Settlement Act, it makes no difference because analo- 
gous provisions aie contained in Ss. 4 and 7 of the Khoti 
Settlement Act. {Macklin and Lokur, J J.) SiTARAM 
Sadashiv v . Viihal. 47 Bom.L.R. S76=A.I.R. 
1945 Bom. 364. 

Sfi. 48 and 66 — Applicability and scope — Con- 
version of land to non- agricultural use — Right of Gov- 
ernment 

In a case where agricultural land is converted to non* 
agricultural use without previous permission of the 
Government, the latter is entitled not only to levy a fine 
as provided in S. 66, but also the enhanced agricultural 
assessment under S. 48 of the Bombay Land Revenue 
Code for the whole period during which it has been so 
used. {Divatia and Lokur, JJ.) NaVROJI N. VaKIL 
V. Government of Bombay. 47 Bom.L.R. 361. 

S. 48 — Scope of '-Inam village — Veehan 

salami lands — Quit rent and salami settled at 
survey settlement — Effect — Use of lands as build- 
ing sites — Right to levy enhanced assessment. 

From the mere fact that before survey settlement in 
an mam village salami was leived and paid on certain 
veehan salami lands accordiug to the area cultivated, it 
cannot be safely inferred that they were granted for 
agricultural purposes. Where it is clear that fhe 
tenants were liable to pay only quit rent and that ihe rest 
of the assessment was agreed to be remitted, the con- 
tract ^must be taken to include the remission of all the 
assessment in excess of the salami. Where at the 
survey settlement both the assessment and the salami 
were settled, the inamdar is presumed to have agreed to 
remit all assessment in excess of the settled salami and 
the inamdar cannot there after claim enhanced assess- 
ment on the ground that the lands have been utilised as 
building sites. {Lokur, J.) PaRSHOTTAM CHHAGAN* 

lal V. Kuberdas. 46 Bom.L.R. 607=A,I.R. 1945 
Bom. 15. 

Ss. 48. 65 and 66 — Applicability — Imm* 

village — Kadin lands- 

Ss. 48, 65 and 66 of the Bombay Land Revenue Codf 
do not apply to Kadim lands In an alienated inam 
village. {Lokur.J.) PARSHOTTAM CHHAGANLALO. 

kuberdas. 46 Bom,L.R. 607=A,I.R. 1945 
Bom. 15. 

Ss. 55, 65 and 66 — Building Fine — Inam*^ 

Veehan salami lands — Conversion intP building 
sites after survey seitlement — Right #/ inamdar 
i i0 Irvy. finf* 
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BOM. LAND EEVENUB CODE (1879). 

Building fine under Ss. 65 and 66 is not assessment 
but is either a royalty for permission or a penalty for 
building without the necessary permission, where veehan 
salami lands in an inam village are converted into build- 
ing sits, after the introduction of survey settlement; 
the fact that at the settlement the quit rent and salami 
were settled and fixed, would not poeclude the inamdar 
from claiming building fine under Ss. 65 and 66. 
{Lokur.. j.) Parshottam Chhaganlal V, KUBER- 
DAS. 46 Bom.L.R. 607=A.I.R. 1945 Bom 15. 

S. 61 — Scope and effect of — Summary evic- 
tion — Right of Government. 

Under S. 61 of the Bombay Land Revenue Code, 
the Government is entitled to adopt the remedy of 
Summary eviction if any person remains on any land 
after he has ceased to be entitled to do so under any of 
the provisions of the Act. (Divaiia and Macklin^ //•) 
Secretary OF State v. Chimanlal Jamnadas. 
I.L.R. (1942) Bom. 357=201 I.C. 420=15 
R.B, 76=44 Bom.L.R. 295=A.I.R. 1942 Bom. 
161. 


BOM. LAX^D EBVENDS CODE (1879) 

be a wrongful occupation rendering the holder 
to summary eviction, and if the Government 
decide to evict such person, they can do so by 
giving a notice under S. 202. Such a notice is 
not a mere communication to hand over posses- 
sion, but IS a decision that the occupant is bound 
to hand over possession of the lands. It is a deci- 
sion though it takes the form of a notice under 
S. 202, and therefore S. 11 of the Bombay Reve- 
nue Jurisdiction Act applies. If no appeal is 
preferred against the order, a suit in the Civil 
Court is barred. {Divatia and Macklin, JL) 
■Secretary of State v. Chimanlal Jamnadas. 
I.L.R. (1942) Bom. 357=201 I.C. 420=15 R.B. 
76=44 Bom.L.R. 295=:AJ.R. 1942 Bom. 161. 

S. 83 — Applicability — Dewasthan Inam 

land — Presumption of permanent tenancy— -If 
arises. Injal Devi v. Bhujya Avaji. [see Q.D. 
1936-40 VoL 1 Col. 3254.] I.L.R. (1941) Bom. 
119=13 R.B. 261=192 I.C, 581=A.I.R. 1941 
Bom. 29. 


S. 65 — Applicability to alienated land. Bai 

Kaba z'. Ramniklal Sunderlal. [see Q.D. 1936 
~’40 Vol I. Col 3254. J 191 I .C. 145. 

S. 65 and R. 82 — Enhanced assessment— r 

Land used and assessed for building purposes — 
Owner erecting new buildings of greater value — 
Power of Collector to levy enhanced assess- 
ment* 

S. 65 of the Bombay Land Revenue Code and R. 82 
of the rules issued under the Act provide for altered 
assessment being levied where land is converted from 
agricultural to non-agricukural purposes. But neither 
those provisions nor any other provision would authorize 
or entitle the Collector to levy enhanced assessment 
when, upon land already used and assessed for building 
purposes, the owmer proceeds to erect now buildings 
though the new buildings may be of greater value. 
{^Beaumont, C,J.* and H^assoodew^ /.) CHANDULAL 

Vadilal V. Government oe Bombay, I.L.R. 
(1943)Bom. 128 = 206 I.C. 570=15 R.B. 419=45 
Bom.L.R. 197=A.I.R. 1943 Bom. 138. 


S. ZZ— Permanent tenancy arising under — 

Enhancement of rent — Right of landlord— Custom 
iw Satara District — Rent equal to assessment — 
Right to enhancement — Onus. 

It is cleav that in the Satara District a local 
custom prevails by which a landlord is entitled 
to enhance the rent in the Case of a permanent 
tenancy arising by the operation of S. 83 of the 
Bombay Land Revenue Code. The custom is 
well known and has been judicially recognised 
and it is not necessary that it should be proved 
in each particular case. Where the tenant pays 
rent equivalent to the assessment, it is not suffi- 
cient to rely on the ordinary local custom, and 
it is necessary for the landlord to go further and 
prove the local custom to enhance the rent in the 
case of the particular kind of tenure. (Broom- 
field and Macklin, //.)Shripad v. Nagu Kushaba. 
I.L.R. (1943) Bom. 143=210 I.C. 474= 
16 R.B. 215=45 Bom.L.R. 109=A.I.R. 1943 
Bom. 301. 


-Ss. 65 and 66 — Inam village — Kadin-lands. See 

Bombay Land Revenue Code, Ss. 48, 65 and 66, 46 

Bom.L.R. 607. 

S, 65 — Scope — Permanent tenant under S. 83 — 

User of land for non -agricultural purposes—Permission 
of Collector — Necessity for. BaI CaBA v. RamNIKLAL 
Sunderlal. [see Q.D. 1936=’40 Vol. I. Col 3254.] 
191 I.C. 145. 

S. 66 — Conversion of land to non-agricultural 

use — Rights of Government. See BOMBAY LAND 
REVENUE Code, Ss. 48 and 66. 47 Boin.L.R. 361, 

S. 68 — Scope— ^Grant of land for certain 

period— Holder continuing in possession after ex- 
piry of period— Effect — Notice under S. 202— If 
order of eviction— ;No appeal from order — Suit in 
Civil Court— Maintainability — Bombay Revenue 
Jurisdiction Act, S. 11. 

Under S. 68 of the Land Revenue Code the 
Government have the power to grant lands to 
occupants on certain terms and conditions ; and 
if a grant is made for a certain period the 
Government would,, under the combined effect of 
Ss. 61,68 and 202 of the Code, be entitled to | 
resume the lands at the expiration of that period. 
If any occupation therjeaf ter pf the land would 


S. ZZ— Presumption of permanent tenancy— 

Condition — Satisfactory evidence of commence- 
ment of tenancy — What amounts to— Evidence 
that tenancy commenced between two years — If 
proof of origin* 

A presumption of permanent tenancy will arise 
under S. S3 of the Bombay Land Revenue Code 
only if there is no satisfactory evidence of the 
date of the commencement of the tenancy. A 
definite date or year must be proved for the pur- 
pose of proving commencement. In order to 
prove the origin of the tenancy, there must be 
.evidence to the satisfaction of the Court about 
the year in which the tenancy originated. It is 
not sufficient to show that the tpancy had its 
origin at some date within a period of twenty 
years or that it commenced some where between 
two years and the presumption of permanent 
tenancy is not rebutted by such proof. (Divatia, 
J.) Rama Appa v* Tippaya Appaya, 206 I.C, 
487=15 R.B. 415=45 Bom.L.R. 186:==A.I.K, 
1943 Bom, 95. 

unde r-*-Cpnditions. 


-S. 83 — Presumption 


Shankarrao DAGADujiRao V. Sambhtj. 

1936-’40 Vol. I. Col. 3254.1 J-LR- .(IMD 
Bom. 107=73 613=1, B.R, (1940) Kar, 
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BOM. LAND EEVENUB CODE (1879). 

(P.C. 380=43 Bom.L.R. i=(1941) 1 M.LJ.427 
(P.C.). 

S- Notice to quit— Service by post— 

Permissibility and sujjiciency. 

S. 84 of the Bombay Land Revenue Code says 
nothing about service of notice by po^t ; but 
notice by post is permissible, if a notice under 
S. 84 is proved to have been iiroperly directed 
and posted (especially if registered), it must be 
presumed to have reached the addresssee to 
whom it is directed in the ordinary course of 
postal business unless the contrary is proved. 
(Broomfield and Mackiin, JJ.) Venkatrao 
Shrinivasrao V. Basauprabhu Lakhamgouda. 
211 I.C. 12=16 R.B. 255=45 Bom.L.R. 754= 
A.I.R. 1943 Bom. 348, 

Ss. 86 and ^1— Scope — If controlled or 

affected by O. 34, R. 14, C P- Code— Mortgage 
and lease back — Rent note by mortgagor— bate by 
Collector to recover rent — // invalid — C. P. Codct 
0, 34, R. 14— Applicability of. 

There is nothing in the provisions of the Bom- 
bay Land Revenue Code to suggest that the 
powers of assistance which the Collector has 
under Ss. 86 and 87 of the Land Revenue Code 
arc in any way fettered by the provisions of O. 
34t R. 14, C P. Code. O. 34, R. 14, C. P. Code, 
cannot apply to a sale held by tlie revenue antlio- 
ridcs under S. 86 of the Bombay Land Revenue 
Code. Where a mortgagee lets the mortgagor 
into possession of the property mortgaged to him 
undier a rent note, he becomes a superior holder , 
and the mortgagor is an inferior holder under the 
Land Revenue Code and the mortgagee is entitled 
to apply to the Collector for sale of the property 
as a means of recovering the rent under the rent 
note. If the Collector makes an order for sale 
and the sale takes place, such sale is not invalid 
by reason of O. 34, R. 14, C. P. Code, and is | 
binding on the mortgagor, (Beaumont, C.J.and | 
Wadia J.) Rama Sankayya v. iMahadkva 
Anant. I.L.R. (1942) Bom. 608=202 I .C. 593 
£=15 R.B. 174=44 Bom. L.R. 597=A.I.R. 1942 
Bom. 278. 

S. 121 — Applicability — Dispute as to boundary 
httioeen Native State territory and British Indian 
territory. 

The procedure provided in the Bombay Land Revenue 
Code (Ss. 118 to 121), for fixing boundaries is inappro- 
priate to the procedure that would have to be adopted 
when In efiect the dispute involves a decision as to the 
boundary between Native State territory and British 
Indian territory. S. 121 of the Land Revenue Code 
which is an integral part of the provisions relating to 
boundary disputes in the Code cannot be applied to 
disputes of this kind. The provisions of the Land 
Revenue Code will applpy only to disputes relating to 
boundaries wholly situated in British India. (Wadia 
md Machlin^ //.) Sarjerao Appajirao v. Govern - 
umTm tbe Province of Bombay. I L.R. 1943 
33010. .684^ 213 TO. 248« 17 R.B. 40=45 Boin.L.R. 
810-A.I.R. 1943 Bom. 427. 

' " ‘Ss. 137 and 151 — Relative scope— General right 

0f priority fer Crown debts — /f taken away by S. l5l. 

Crow^ ha^ a general right of priority in respect 
of debts due to the Crown over other debts due to 


BOM. LAND REV'ENUB CODE (1879). 

unsecured creditors, .S. 137 of the Bombay Land 
Revenue Code confers rij^hts of priority upon Govern- 
ment claims recoverable under CIi. XI of the Land 
Revenue Code; S. l5l of the Act does not take away 
the general light of the Crown to preference when the 
debt is lecoveiable as an an ear of land revenue. 
(Weston, /.) JUMOMAL p. TaNW.VKMAL IIEMUMAL. 

I. L.R. 1942 Kar 473 -=206 I.C. 116 = 15 E.S. 161* 
A.I.R. 1943 Sind. SO. 

-S. 151 — Scope — If curtails or takes away rights 

conferred by S. 137. See BOMhAY LAND REVENUE 
CODE, Ss, 137 AND 151. I.L.R. (1942) Ear, 473. 

S. 164— Collector acting under — If “Court"— 

Seizure of gooci^> by Collector — If seizure under legal 
process. Acy' Limitation ACT, Art. 29. 44 Boa. 

L.R. 668. 

S. 154 — Money in Court^Fower of distraint. 

Money in the custody of a Court cannot be distrained 
by the Ci'owri under S. J54 of the Bombay Land 
Revenue Code. There is nothing in the Bombay 
Revenue Jurisdiction Act which prohibits a Court from 
I dealing with tire property of a land revenue defaulter 
which is in its custody. The ordinary rule is that money 
in the custody of the Court cannot be distrained; and 
there is no difference in principle whether the distrain- 
in authority is nnotlier Court or the Collector. (Weston^ 

J. ) JUMOMAL S'. TaNWAKMAL IIEMUMAL. I.LR. 
(1942) Ear. 473-206 LO. 116-16 R.S. 161=A.LE. 
1943 Sind. SO. 

Ss. 202 and Scope — Powers of Govern. 

ment to issue notice of eviction %vithout previously pass* 
in g order — Suck notice — If decision or order under 
S. 203 — Notice — If should expressly mention section. 

It is clear that Government can pass an order for 
eviction of a person who i.s wroi gfully in possession of 
land by giving him a notice as prescribed by S. 202, 
Bom ay Land Revenue Code. Such a notice in fact 
amounts to a decision or order contemplated by S. 203. 
It is not necessary that before a notice under S, 202 is 
given the Government should actually pass an order and 
communicate it to the party concerned. It is open to 
the Government to pass an order in the form of a notice 
and to serve it on the party concern ed and if that is 
done, tlie Governmentjnust be deemed to have complied 
with the provisions of the Land Revenue Code. Nor is 
it necessary that the notice should men! on that it is 
given under S. 202, if it is dear on the woirding thereof 
that it is under that section and under no other provision 
of law. The Government possesses larger powers than 
a private landlord. While a private landlord ^ has no 
power to summarily evict a tenant who is holding over 
the Government have that pow’er, and at the termina* 
tion of the period for which a particular right had been 
granted by Government to any person, it is open to 
Government to give him a notice to vacate it and if the 
holder still remains in possession after its expiry, he 
must be deemed to be holding the land in wrongful pos- 
session. That being so, the Government would be 
entitled to give a notice as required by S. 202 of the 
Laud Revenue Code, (Divatia and Mackiin, //.) 
Secrei’ary of State v, Chimanlal Jamnadas. 
I.L.R. (1942) BOm. 357=201 1.0. 420»16 R.B. 76« 
44 Bom.L.R. 296=A.LB. 1942 Bom. 161. 

S. 211 — Applicability — Sanad issued under 

S. 65 based on agreement and fixing non*-agriculturiU 
assessment for fixed term**-Rigkt ef Gteuernmeni to 
enhafice assessment or cancel sanad before expiry of terfft. 
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BOM. I.ANP EEVBNUa SULES (1921) 

S. 211 of the Bombay Land Revenue Code does not 
apply to a sanad or document embodying terms and 
conditions*agreed to between the Government and the 
occupant. It is not therefore competent to the Govern- 
ment to modify the terms of a sanad issued under S. 65, 
or cancel it before the expiry of the term fixed if it 
embodies certain terms and conditions which are agreed 
to between the Gov^ernment and the occupant; and the 
Government cannot claim the right to enhance the non- 
agricultural assessment beyond w'hat is fixed in the 
sanad. {Divatia. /.) GOVERNMEMT OF BOMBAV v. 
MathurdaS Laljibhai. 202 I.c 301=15IIB. 153 
= 44: Bom.L.R. 405=:A,I.E. 1942 Bom. 256. 

S. 211 — ^^Subordinate Revenue Officer'^ — Col-' 

lector granting S anad as Agent for Secretary of State — 
Commissioner has no power to cancel. 

Under S.211, Bombay Land Revenue Code, the 
Commissioner can in revision call for the paper in order 
to satisfy himself as to the legality or propriety of any 
decision or order passed by, and as to the regularity of 
the proceedings of, a subordinate revenue officer. But 
there is nothing in that section which empowers the 
Commissioner to cancel an agreement made by the Col- 
lector not as a subordinate officer of the Commissioner, 
but as agent for the Secretary of State, and entered 
into by the Collector in that capacity with third parties, 
a sanad granted by the Collector acting on behalf 
of the Secretary of State. (JSeaumont^ C. J. and Raia • 
dkyaksha^ /.) GOVERNMENT OF BOMBAY V, 

Ahmedabad Sarangpur Mills Co., Ltd. 46 Bom. 
L.R. 413=219 I.O. 50=AJ E. 1944 Bom. 244. 

>3. 213 — Printed map of wards of city prepared 

by Government — Admissibility in evidence. See EVI- 
DENCE ACT. Ss. 36, 83 and 87. 44 Bom.L.E. 295, 

BOMBAY LAND REVENUE RULES 
(1921), R, 43 — Building Sites — Grant of on 
restricted tenure — Permissibility. 

It is not the law that building sites cannot be granted 
on restricted tenure under the Bombay Land Revenue 
Rules. Under R. 43, there may be grant on an inalie- 
nable tenure. {Broomfield and Macklin^ //,) PRABHA- 
KAR BhASKAR V. KRISHNARAO MOROBA. 203 I 0. 
443=15 R.B. 236=44 BOm.L.B. 718=A.LR, 1942 
Bom. 817. 

BOMBAY LAND TENURES— am land — Jat 

inam sheri land — Sale in execution of all right., title 
and interest of inamdar — What passes— -Sale — If res-' 
t rioted to rights as occupants apart from rights as inam- 
dar to recover assessment. 

Where all the right, title and interest of an inamdar 
in jat inam sheri lands are brought to sale in execution of 
a decree against him on a mortgage comprising the full 
right of the inamdar in the inam land, the sale passes 
to the purchaser not only his right as occupant in 
the land but also his right as inamdar to recover assess- 
ment from the tenants. The distinction between his 
rights as inamdar and as occupant with respect to the 
same land is only a national distinction and not a dis- 
tinction in fact. {Divatia, /.) SaDASHIV RaM- 

chandra V. Amritrao Govind. 202 I.C. 348= 
15 R B. 8 = 44 Bom.L.R. 141=A,I.R. 1942 Bom. 123. 

BOMBAY LOCAL BOARDS ACT (VI OF 1923) 

— Election Rules., R. 47 — Scope and effect’—Power of 
Collector to refect nomination paper accepted by Return"- 
ing Officer, 


BOMBAY LOCAL BOARDS ACT (VI OF 1923), 

R. 47 of the Election Rules framed under the Bombay 
Local Boards Act relates merely to the interpretation of 
rules in case of doubt. The interpretation of a rule 
means the explanation of its meaning, the resolution of 
any doubt which attaches to its meaning, and is clearly 
not intended to confer upon the Collector the right to 
hear appeals against the orders of Returning Officers 
accep.ting nomination papers which right is not other- 
wise conferred by the Rules. This power of interpreta- 
tion given under R. 47 was never intended to confer 
upon the Collector the power to reject nomination 
papers accepted by the Returning Officer and to direet 
him to declare a particular person in consequence 
elected a member of the Board. No right of appeal is 
given against the acceptance as opposed to the rejection 
of a nomination paper. {DavieSi C.J., and Weston, y.) 
Pir Bakhsh Khan w. Darya Khan. I.L.R. 43 
Kar. 846=210 I.O. 19 = A.I.R. 1943 Sind. 233. 

S. 19 — Judge acting under — Tf Court or prsona 

designata — Revisional powers of High Court. See C, 
P. CODE, S. 115. I.L.R. (1943) Kar. 345. 

S. 19 — Jurisdiction — Application by person not 

qualified to vote at election — Competency — Jurisdiction 
of Judge to entertain and hear, 

A candidate to an election who is not a duly qualified 
voter under S. 19 (1) of the Bombay Local Boards Act 
has no inherent right to question the validity of an 
election, though he is closely interested in it. A candi- 
date who is not qualified to vote at the election has 
therefore no right to question an election by means of 
an application under S, 19. "^If such a person makes ah 
application it is incompetent, and the Judge has no 
jurisdiction to entertain and hear such an application, 
XDavis, C,J. and Weston, /.) PiR BaKHSH KHaN 
DAryaKhan. I.LR. (1943) Kar. 346=210 I.O. 
19=A.I.E. 1943 Sind. 233. 

as amended in 1938), S. 72 — Applicability and 

scope — Octroi — Nature and incidents of — Suit for 
octroi— Maintainability by Local Board, 

An Octroi, like a customs duty, has certain featuret 
which differentiate its nature from a tax. A tax can 
be and is usually imposed without difficulty on a person 
because he is the owner of some species of property 
such as income, a house, or a motor car ; whereas an 
octroi and customs duty, though a tax, are limited in 
scope to a levy or a duty on the import of goods or 
animals into some town, place or country or a levy or 
duty on the goods or animals. As such the collection 
of the duty is affected at the point of entry, either by 
refusing entry or by seizure, or by penalties imposed on 
any person attempting to introduce the animals or goods 
and at the same time evading payment of the duty. 
There are difficulties in imposing personal liability for 
such a duty, since it is the animals or goods in relation 
to location which causes the duty to arise and not pro- 
perty in relation to ownership. S. 72 of the Bombay 
Local Boards Act of 1923 applies to amounts, recover- 
able under Ch, VIII of the Act, and where no written 
I demands or bills are issued under S. 104, S. 72 cannot 
apply and no suit can lie at the instance of the Local 
Board against the defaulters. Even after the amending 
Act of 1938, the Local Board has no power to file suits 
under S. 72, unless a current account kept. S. 104 
applies only to cases where current account is 
tained. (Stone, C, J, and Divatia, /.) DlSlTOOT, 
local board, RATNAGIRI V . ShantarMP'W 
Bom. L.E. 898~A.lJt. mepop. " 
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BOMBAY MAMLATDAES COURTS ACT (H BOM. MUNIOIPAI. BOBOUGHS ACT (1925)'. 

01* 1906), S. 18(3) — Applicaticn — A‘t'vi si onol a f pli- 
cation under S. 23 — ippHcaticn to bring on legal 


representation of deceased part y— Limitation — C, P. 
Codff O- 32 — Appli cotton of. 

Where in a revisional application under S. 23 (2) of 
the Bombay Mamlatdars Courts Act, the applicant dies, 
his legal representative can be brought on record, even 
though the application to bring him on record is made 
beyond the peiiod of one month presciibecl by S. 18 
(3) of that Act. Cb 32, C. P. Code, cannot apply to 
such a proceeding, {Chagla^ Jf) HaFASJI IkraHIM 
V . Mangalgirji. 47 Bom.Ii R. 845. 

BOMBAY MARKETS AND FAIRS ACT 
IV OF 1862), S. 1 — Scope — If conflicts with S. 139, 
Bombay District Municipal Act — Establishment of 
Cattle Market on private land within Municipality with- 
out sanction of District Magistrate — Offence. EM- 
PEROR ?/. NaJMUDDIN TERAIllM Sahib, [see Q.D. 
1936-^0 Vol.rCol. 630.] 191 I.C. 121=13 R.B. 

155=42 Cr.LJ. 84. 

BOMBAY MOTOR VEHICLES TAX ACT 
(XXXIV OF 1935), S. 12- Breach of rtde 25 of 
the Bombay Mot cer Vehicles Tax Rules — Manager of 
Company owning vehicle — IJ ability of. 

It cannot be held that u mere manager of a company 
which owns a motor car is liable for breach of rule 25 
of the Motor Vehicles Tax lule.s which requires the 
token to be carried on the car. He is not in law in 
possession or control of the car. (^Beaumont, C.J. and 
Wassoodew, /.) EMPEROR v. K. P. K. ShETTY. 
205 I.C. 227=15 R.B. 360=1943 Comp. C. 75= 
44 CrX J. 363=45 Bom.DR, 69=A.I.R. 1943 
Bom. 69. 

BOMBAY MUNICIPAL BOROUGHS ACT 
XVIII OF 1925) S. 3 {2}—'*Building''—Fence 

consisting of wooden planks attached to posts embedded 
Inearth — Tf waller enclosure. 

A fence siac feet in heiglit consisting of wooden 
planks attached to posts embedded in the earth on the 
boundaries of an open piece of ground adjacent to a 
house is not a “building' as defined by S. 3 (2) of the 
Bombay Municipal Boroughs Act, It is neither a wall 
nor an enclosure merely because it screens off com- 
pletely the outer view'. Hence the erection of such a 
fence without the permission of the Municipality is not 
an offence under S. 123 (7) of the Act. [Broomfield 
and PVassoodeWy JJ.) EMPEROR z'. Hasa IN BhaI. 199 
I.C. 417=14 RB. 383=43 Cr.L.J. 559=44 
Bom. L.R. 45=A.l .R. 1942 Bom. 94. 

3. S (16) (e ) — Public securities — Provident 

fund of municipal employees^ Investment in debentures 
issued by Municipality — If Justified — Trust Act^ 

S. 20. 

A Borougn Municipality governed by the Municipal 
Boroughs Act is competent to invest the Providen 
Fund amounts of its employees in any public securitiest 
including debentures issued by itself under the Local 
Authorities Loans Act, 1914. It is not necessary that 
they should be invested only in public securities as 
defined by S. 20 of the Trusts Act. The debentures 
issued by the Municipality are public securities as 
defined by S. 3 (l5) (<?) of the Bombay Municipal 
Boroughs Act. [Lokur and Bavdekar, JJf) AHME- 
dabad MuNiciPALiry v. Government of Bom- 
bay. 47 867, 


• S. 3 (20) — ‘'Tax*^ — F ee'' Levy , whether fast 

or fee — Test — Object of levy — Relevancy as a guide. 

A “tax’* and '‘fee'*, when imposed by the legislature 
or local bodies are both burdens or charges upon 
persons and property and the object of both is to raise 
money for a public purptise or to servo some public 
object. The object for wliich a fee or tax is levied 
by a public body would not serve necessarily as a cuide 
for saying whether an imposition is a “fee or a “tax”. 
The object is not the cletorniining factor in <»i)Sorving the 
formalities for the levy. {tVoi.sovd e'tv. /.) SORABJI 

rroRMORji v. r.ROACH Borot’gh Municipality. 
195 I.C. 754=14 R.B. 76=43 BomL.R. 533= 
A.I.R. 1941 Bom. 268. 

S. 15 — Scope — Powers of fudge under — Order 

unseating candidate on ground of being disqualified 
under S, 1 2 — / isdi, tion fo make — Re: tsion — Power 
of High Couft-~Tkx':^o\'\7i desigtuita. 

A Judge bolding, an election iiuiuiry under S. l5 of 
the Bombay Municipal Ur'muL’bs Aft lia.s no power to 
Unseat a candidate on the gr<iuml that the candidate 
wa< disqu.tlified foT elei'tion by rea-’on of S. 12 of the 
Act, The inquiiing authojity ba^^ no right to pass 
orders except in aicOr{]ance w’ith the expre.ss terms of 
S. I5(3). Under S. 15 t3) (fl) the judge is bound to 
un'-eat a candidate who ha^ bten guilty of corrupt 
practire*^. Bait in any case to which ('!. [a) does mot 
apply, the Judge simplv scrutinises the votes and aw'ards 
the election to the candidate who ha.s the greatest 
number of valirl votes. If there iscoriupt practice, the 
candidate is unseated. If there is no corrupt practice, 
the Judge simply H'rutiuises the votes, d.ecides which 
votes arc valid, counts up, and declares the result 
accordingly. There is no powa r to set aside an election 
on the gmund that the candidate was never qualified to 
be elected. If the Judge unseats a candkiate on the 
ground that he is di.squalified ];y lOason t f S\ 12, he 
acts beyond his powers and his aiqfon though the action 
of persofia desagnaiai^ subj(‘ct o> revision 1>v the High 
Court. {Matklin, J.) IIIPZUIRAHKMAN ANSaR- 

s.ahf.b V. HaSansaheb Abansahkb. 214 I.C. 11 
=17 R.B. 74=46 Bom. L.R. 371=A.I.R. 1944 
Bom. 203. 

S. 34 (2) and 58 (f)— Suspension of Municipal 

servant— Right of latter to pay during period of sus- 
pension, Sec Master and Servant — Suspension 
OF Servant. 44 Bom L.R. 814. 

— S. 58 (f)^ — Power of Municipality to dismiss 
servants — Jurisdiction of Civil Courts to review dis* 

1 missal. 

There can be no doubt that the action of a Municr 
palUy in dismissing its servants under the authority 
delegated under the Bombay Municipal Boroughs Act 
is not open to review in a Court of law, provided that 
the Municipality has reasonably acted within its powers, 
that is, that the grounds of dismissal are proved, that 
the inquiry against the servants is conducted in accord- 
ance with the principles of natural justice, and that the 
servants are given reasonable opportunity of being 
heard in their defence. Whether such opportunity was 
given or not must depend upon the circumstacces and 
facts proved. A dismissal cannot be challenged on the 
ground that the evidence did not warrant a drastic 
action like dismissal, for, on that point the Municipality 
IS the sole judge,^ Where the procedure adopted in 
dismissing a Municipal servant was faultless, there can 
be no review of the Municipality's Act In a Civil Court. 



557 


CIVIL, CRIMINAL AND REVENUE. 


558 


BOM. MUNiaiPAIiBOiioaaHS Aor (i9i:5). 

ifVassaodeio, 7.) Pa DMA KaNT MOTLLaL AHMEDA- 
BAD Municipal BOROUGH. I.L.R '1943) Bom. 1 
=15 R.3. 293-204 I C. 216=44 Bom. L.R. 814 
=A.I.R. 1943 Bom. 9. 

S. 63 — Construction and scope — Public well 

getting fit led up j,ni coaHngto be used as public ivell — 
If vests in G Virnmeni or continues in Municipaliiy — 
''^Belong" — Meaning of. 

All the properties specified in sub-S. (2) of S. 63 of 
the Booabay Municipal Boroughs Act are properties of a 
public character and include public wells. When 
property of the nature specified in S. 63 ceases to be 
used for the purpose which led to its being vested in 
a municipal borough, as for example, when a public 
well ceases to be used as a public well by getting filled 
up, the land does not vest in the Provincial Government. 
The schenae of the Act is that property used for a public 
purpose, as specified in S. 63, is to vest in the Munici- 
pality, and if it ceases to be used for the publi: purpose, 
the municipality can sell it with the consent of the 
commissioner and the proceeds will form part of the 
municipal fund. There is nothing in the Act which 
suggests that Government has any interest in the 
matter. There is nothing inherently unjust or unreason- 
able in the Legislature having provided that property 
on:e vested in the municipality shall for all times b-, 
held fOr the benefit of the local public. 

The word “belong” denotes owmership, {Beaumont 
C.J.and Wadia, /.) THE BOROUGH MUNICIPALITY 
OF Ahmedabad V, Governv’ent of Bombay I.L. 
R. (1942) Bom 463=201 I.C 329=15 R B. 66 
=44Bom.LR. 354=A.I.R, 1942 Bom. 183. 

S. 63 — Scope — Public street — Lease by munici- 
pality with sanction of Goi'ernmeni — Rent paid by 
lessee s hired by Government and Municipality — Lessee 
using adjoining land unauthorised! y — Municipality 
recovering rent from lessee in respect thereof — Right of 
Government to claim share. 

When property of the nature described in S. 63 of the 
Bombay Municipal Boroughs Act ceases to be used for 
the purpose which lead to its vesting in the Municipal 
BorougL such land does not, on the cessor of such 
user, revert to the Government, but remains the pro- 
perty of the Borough Municipality, The plaintiff, a 
borough Municipality with the previous sanction of the 
Commissioner granted a lease of a portion of a public 
street to a company for three years on condition that the 
lessee should pay Rs. 25 per month to Government and 
Rs. 25 to the Municipality per month as i^ent as well 
as the assessment of the land. Subsequently it came 
to the notice of the plaindff that the lessee had erected 
a wooden cabin unauthorisedly on the adjoining part of 
the street which was not included in the lease and there 
was an agreement between the plaintiff and the lessee 
that the latter should pay the former a sum of Rs, lO 
per month for the use of this piece of land on which the 
cabin was put. This continued for some time and after 
the cabin was removed by the lessee, the Municipality 
wrote to the Commissioner for retrospective sanction of 
the lease of the site over which the cabin stood and 
which was used by the lessee. No reply was received to 
this, but the Deputy Collector Wrote to the Municipality 
asking the Municipality to pay half the amount which 
it had collected from the lessee in respect of the 
site of the cabin. The Municipality paid the amount 
under protest and sued the Government for refund and 
for a declaration that the land in question was public 
street land. It was found that the cabin had been put 
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up without interfering with the sub-soil and that the 
erection of the cabin did not involve the use of the 
sub-soil at all. 

Heldy (1) that even if the land was unauthorisedly 
used by the lessee, it did not cease to be vested in the 
Municipality and at no time did it revert to the 
Government either during or after the user thereof by 
the lessee; (2) that the Government had no light to re- 
cover any part of the rent realised by the plaintiff munici- 
pality for the unauthorised Occupation of the public 
street; and (3) that in the absence of any agreement 
between the Government and the Municipality as 
regards sharing the rent of the lease or of any statutory 
provision under which the Government could claim a 
share in the amount, the Government was not entitled 
to claim any amount recovered by the Municipality 
t Divatiaond Weston. //.) MUNICIPAL BOROUGH OF 
AHvIEDARAD .v BOMBAY GOVERNMENT. 46 Bom. 

L.R. 643=A.I.R. 1945 Bom. 37. 

S. 63 (2) (c) — Construction — Municipality's — 

right to sub-soil- in streets — Cess pools — Right to dig. 

The legal effect of the statutory vesting of a street in 
a municipality is not to transfer to the municipality the 
ownership of the sub-soil upon which the street rests; 
the street, q^ta street vests in the municipality that is, 
the surface and only so much of the soil below^ the sur- 
face as is necessary to enable the muni ipality adequa- 
tely to maintain and manage the street as a street. 
When therefore under S. 63 of the Bombay Municipal 
Boroughs .Act, there is vested in a municipality all public 
streets and the pavements stones and other materials 
thereof and also ail tr-es, erections, materials, imple- 
ments and things provided for in such streets, there 
vests in the munioipaliry the streets, qua streets, the 
surface soil and not the subsoil or only so much of the 
sub-soil as is necessary to maintain the surface of the 
streets as such. It would of course, include the right 
to dig gutters in the sides of the streets, to lead away 
surface water to drain the streets or to provide the 
streets with the necessary bed or foundation, but it 
cannot, on any reasonable interpretation be taken to 
include the right to dig cesspools in the sides of the 
streets for the convenience of neighbouring house- 
holders and the profit or convenience of the munici- 
pality. Cl. (c) of S. 63 (2) was never intended to 
recognise the existence of or vest in the municipality 
cesspools dug in the sides of publip streets for the bene- 
fit not of the public streets, but of houses which, 
happen to adjoin them. It cannot be said that cess- 
pools dug on the sides of roads, having no direct con- 
nection whatever with drains or sewers are included in 
the term “works’* used in its context in Cl rc)of 
S, 63(2). {Davies^ C.J, and O' Sullivan^ Jf) HYDERA- 
BAD Municipality v. Province of Sind. I L.R 
(1943) Kor. 411=210 I.C. 568=16 R.S. 151= 
A.I.R. 1943 Sind 254. 

Ss* 73rx) and 91 — Ahmed ahad Municipal Rules 

2?. 344--.S'e<7/5'^'— Ultra vires. 

S. 37 (a:) of Bombay Municipal Boroughs Act 
deals only with a general water rate or a special water 
rate. Those rates may be imposed in the form of .rate 
assessed on buildings and lands or in any other from 
j including that of charges for supply of water. But what 
is imposed must be a rate, and not an arbitrary lump 
sum. It is clear that a lump sum imposed arbitrarily 
by the stand in g»'committee of a Municipality on certj^n 
trade and not on the district generally and not 
ing on the value of the property assessed is niot;: a 'rate^ 

I and is not apthorised under S, ^3 (jrJ or ^1- . of t^e 
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Act. R. 344 of the Ahmedabad Municipal Rules, pio- 
viding for lump charges instead of a spcciaI2vvater rate 
in the case of water supplied without meter in the case 
of a trade, is therefoie ultra I'ires. {Beaumont^ C.f, 
and Sen, /.) MOTH'IAM KksMav DaS r. Ahmedabad 
Municipal borough. 202 I. C. 847—14 R.B. 37 
r=44 Bom.L.R. 280 = A.I.R. 1942 Bom. 177. 

-S. 90 (1)-- License fee — Pozve*- to cluirj^re—JVo 

bye-law requiring license for trade — Levy of license fee : 
— legality. 

Under S. 90 (1) of the Bombay Municipal Boroughs j 
Act, the question of charging fees in respect of a license ■ 
must arise only W'hen a license is granted and a license I 
could only be granted if the law lequiies a license to he | 
granted. Where there is no section in the Act or any i 
bye-law requiring a license in certain tiades, the Munici- ' 
pality can frame the necces.saiy bye-law requiring any ' 
trade to be carried on under a license and may by rule 
prescribe license fees. Hut wdien no bye-law has been ' 
framed requiring a particular trade to be carried under ' 
any license, the Municipality cannot enact a rule pres-; 
cribing a license fee in respect of such trade tuul charge ; 
license fees in respect of the same. If it levies the levy j 
is illegal. {Wassoodew, J.) Sorabji IIormaSJI vL\ 
broach borough Municipality. 195 I C. 754= 
14 R.B. 76-43 Bom.L.R. 533=::A.I .R. 1941 
Bom. 268. | 

— — — 'Ss.98 and 99 — Sco[)e--If contiol or limit opera- 
tion of S. 203. See Bombay Municipal Bokoughs ' 
ACT, S. 203. 44 Bom. L.R. 890. j 

• Ss. 10 5 and 203 — Construction and .scope — | 

Distress for taxes — Limitation— Suit under S. 203 i 
barred by time — If bars remedy by distre.ss. SuUA'r 
BOROUGH MUNICIPAI.ITY ?/. SARI FA. \see Q.D. 1936 I 
— »40 Vol. I, Col. 3255.] I.L.R. (1940) Bom. 830= j 
192 I.C. 719=13 R.B. 286=AJ.R. 1941 Bom. 
53 . 

S. 110 — Appeal — ScQpt — Assessment — If can 

he questioned » 

In an appeal under S. 110 of the Bombay Municipal 
Boroughs Act the question of the assessment itself ca.n 
be challenged. (Wadia and Macklin, //.) MUNICIPAL 
BOROUGH OF Ahmedabad v. aryodaya Ginning 
AND MaNUFACTUIUNG CO. LTD. I.L.R. (1941) 
Bom. 658=14 R.B. 252=197 I.C. 833=43 
Bom.L.R. 816=A.I.R. 1941 Bom. 361. j 

— — S. IK^-^MagistraU acUong unde reposition 
and powers of — Power to take evidence or additional 

evidence^ 

A Magistrate acting under S. 110 of the Bombay 
Municipal Boroughs Act and hearing an appeal is an 
ordinary Court and not a persona designaia and has 
power to take evidence and to allow additional evidence, 
oral and documentary, to be led before him, though the 
section does not specifically confer such power on him. 
Of^adia and Macklin, //.) MUNICIPAL BOROUGH OF 

Ahmedabad v. aryodaya Ginning and Manu- 
facturing Co., Ltd. 43 Bom. L.R, 816=1 L R 
(1941) Bom. 658=14 R.B. 252=197 I.C. 833 
=A.1.R. 1941 Bom. 361. 

‘S. Ill — Construction — '^Decision upon any 

appeaP'— ‘Meaning— Interlocutory order— Revision, 

There is no reason why the words “decision upon any I 
a()pear' in S. Ill of the Bombay Municipal Boroughs j 
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Act should be interpreted differently from the worriq 
^ case decided ' in S. Il5, C.P. Code. There is notMno 
in the language of S. 11! of the former Act which 
necessaiily implies that the decision of the appeal refer* 
red to in that section means the final decision. Inter* 
locutory ordeis pns.se<l by a Magistrate under 8. 110 of 
the Act can therefoie he revi^eil under S. Ill, {Wadia 
and Maiklin, //O MUNICIPAL BOROUGH OF AhME* 

DABAD V , Aryodaya Ginning and Manufac* 
TURING CO., Ltd. 43 Bom. L.R. 816=-I LP 
(1941) Bom. 658=14 R.B. 252=197 I C 
A.I.R. 1941 Bom. 361. ^ 

S.114 — Cesspool — Right of ft: uni ci pality to dig 

Under the Bombay Municipal Boroughs Act, when 
stieets aie vested In the local authority, it is the surface 
soil ami not the subsoil that vests. Stieet.s are vested in 
the municipality as vueets. A claim to the right to dig 
cesspools ill public stiecls does noton the face of it 
appear reasonable. (/LrvLr, C./. and (P Sullivan j) 

Hyderabad Municipaijty r-. Province of Sinu 
I.L.R. (1943) Kar. 411=210 1.0.568=16 Rs' 
151=A.LR. (1943) Sind. 254. 

S. 114 — Po'oer of Municipality to *stop 

pubh'- street— If ,oi'frs power to authorise permanent 
oht ruction by private individuals. 

The power confiared upon the Municipality for the 
purposes of the Bombay Municipal Boroughs Act to 
“stop up” street.'- undtr S. 134 of the Act cannot be ex- 
temled to cover a case wdiere the Municipality autho. 
rizes or rather pui-poits to authorize certain individuals 
to build a wall across a public street for their own 
purposes. 1'he “stopping up” of u street does not mean 
its obstruction in the orinary sense of that W'ord. To 
‘stop up“ a street means that the stri et shall no longer 
be used as a street; but this is ;t special power conferred 
under S. 114 of the Act and to be exercbed only subject 
to the previous sanction of the Commis.'iioner. {Dciviei^ 
CJ, ami Weston. J.) ChkLLARAM VkRKOMAL is. 
Emperor. I.L.R. (1942) Kar. 90=200 I.C. 741 
=15 R.S. 3-43 Cr. L J. 714=A.LR. 1942 Sind 
91. 

S. 114 (2) — Const ruction and scope — Powers of 

acquisition undei — Necessity for rare in exercise of. 

Stone, C.J,' — S. U4 (2) of the Bombay Municipal 
Boroughs Act places in the hands of those who have ths 
control of the inception and alteration of schemes for lay* 
ing out and making new puldic street.s etc., wide powers 
of confiscatory nature, while they arc apparently at the 
same time endowed with powers of dispensation which 
will greatl 3 ^enhance the value of any land or buildiog 
abutting upon the new street which they do not choose to 
take* These compulsory powers which enable acquisi- 
tions, to be made which have no continuity of plan or 
scheme for the construction of houses and buildings 
to form the new street, should be very carefully exercis- 
ed. {Stone, C. J. and IHvatia, /.) AMRATLaL f. 

Land ACQUISITION Officer, ahmedabad. 47 
Bom.L.E. 96 = A.I.B. 1946 Bom, 302. 

S. 128 (6) — Burden of proof. 

Having regard to the terms of S. 105 of the Evidence 
Act, the burden is upon an accused who relies upon the 
permission given to him by S. 123 (5) of the feimbay 
Municipal Boroughs Act to prove that he comes within 
the terms of that sub-section, i,e.% that the building 
not inconsistent with any provision of the Act or any 
bye-law, and is thereby relieved of the liability which its 
otherwise upon him under S. 123 (7), The fact that 
the exception is included in the Irody of the statute 



561 


CIVIL, CRIMINAL AND REVENUE. 


562 


BOM. MUNICIPAL BOEOUGHS ACT (192,1). 

itself does not shift the onus on to the prosecution. 
{Beaumont, C./., and Macklin, /.) Emperor v, 
Dahyabhai Sauchand. 195 I.C. 825=14 R.B. 
82=42 Cr. LJ. 783-43 Bom. L.R. 519=AJ .R. 

1941 Bom. 273. 

— — — S. 123 (6) — Burden of proof — Duty of accused 
relying on S. 123 (5) Rule, 

In order to bring himself within the provisions of 
S. 123 (5) of the Bombay Municipal Boroughs Actj an 
accused person has the burden on him to prove that his 
work was not inconsistent with any of the provisions of 
the Act or bye-laws. Bat that presupposes that a ques- 
tion has arisen as to whether he has committed a breach 
of any provision of the Act or bye-laws. It is obvious 
that an accued person cannot go through every section 
of Act and every bye-law and prove affirmatively that he 
has not committed any breach of that section or that 
bye-law. The true view is that as soon as the Munici- 
pality has notice that the accused is going to rely on 
S. 123 (5), it must allege what provisions of the Act or 
bye-law the accused has broken according to it, which 
disentitles him to rely on S. 123 (5). When that allega- 
tion is made, the burden is on the accused to prove that 
he has not committed the breach of that Act or bye-law 
alleged. Unless fhe Municipality alleges a breach of 
some specific provision of the Act or bye-law, there is no 
Issue upon which any question of burden of proof can 
arise, {Beaumont C,J, and Sen, /.) EmpeROR v, \ 
Bhikhabhai Motiram. 43. Bom, L.R. 877=198 
I.C 120 = 14 R.B. 282=43 Cr.L.J, 313=A.I.R. 

1942 Bom. 28. 

" " Ss. 127 and 128 — Construction — Municipality 

— Rights in the subsoil of streets — Right to dig cess^ 
pools. 

Neither S. 127 nor S. 128 of the Bombay Municipal 
Boroughs Act can be read as giving the Municipality 
any rights in the sub-soi! of the streets or as entitling it 
to dig cess-pools. S. 127 merely gives the Municipality 
the power, and a very necessary power, to survey and 
control any cess-pools which may exist, and cannot be 
construed as giving to the Municipality expressly or by 
necessery implication rights in the sub-soil of streets, 
which it does not otherwise possess, while S. 128 by its 
omission of cesspools in a sectiou which gives the Muni- 
cipality rights in the subsoil which it might not other- 
wise possess for the purpose of carrying drains, sewers 
and so on under a public street, by implication excludes 
any such right so far' as cess-pools are concerned. 
Daveis, C.J, and O' Sullivan, /.) HYDERABAD MUNI- 
CIPALITY V. PROVINCE OF Sind. I-L.R. (1943) 
Kar. 411=210 I.C. 568=16 R.S. 151=AJ.R. 

1943 Sind. 254. 

■ S. 123 (7) — Fence of wooden planks attached 

to posts imbedded in earth— Erection without permis- 
sion of Municipality — Offence. See BOMBAY MUNI- 
CIPAL BOROUGHS Act, S. 3 (2). 44 Bom. L.R.45. 

S. 162 (1) (a) — Construction — Setting up stall 

— What amounts to — Lorry on wheels with goods for 
sale. EMPEROR v, HASAM MaMAD. \see Q.D 
1936-40 Vol. 1 Col 3255.] IS R.B. 119 « 191 I.C. 
465=42 Cr.L.J. 164. 

— - S. 512 (1) (b) — “Any other thing*’ — ^Meaning 

of— Hand cart with merchandise left standing in 
street— If covered by S. 152 (1) (3). EMPEROR v, 
HASAM Mamad. \see Q.D. 1936-40 Voh I Col, 
3256.] 13 E.B. 119=191 I.O. 466=42 Or.LJ. 164. 
36 
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S. 159 — Ingredients of offence — Conviction — 

Essentials to be proved — Secretary of mill — Liability 
of. 

In a prosecution under S. 159 of the Municipal 
Boroughs Art, it has got to be proved, firstly, that the 
accused is a person who has the building or land under 
his control; secondly, that he allowed the offensive 
liquid or other matter to run upon any street, land or 
space and thirdly, that the liquid or matter was or was 
likely to become offensive. In the absence of definite 
proof and finding on these points, the Secretary of a 
mill cannot be convicted under S. 159. The mere fact 
that the accused denies that he is the Secretary and that 
the Mag':strate holds that he is, would not be sufficient 
to record a conviction. It has to be proved by evidence 
that the Secretary is a person who has the building or 
land of the mill under his control. There is no pre- 
sumption that the Secretary as such is in control of the 
premises so as to render him liable under S, 159. 
{Broomfield a7id IVassoodern}, jjf) EMPEROR v. 

Champ AKLAL Chunilal. 194 I.C. 845=13 E.B. 
370 = 42 Cr.LJ. 571 = 43 Bom. L.R. 110 = A.I.E. 
1945 Bom. 156. 

S. 186 {2)-~ Imposition of daily penalty — 

Penalty in anticipation of repeitiion of offence — 
Legaltiy. 

The words of S, 186 (2) of the Bombay Municipal 
Boroughs Act are not so clear as to express a definite 
intention of the Legislature that an order of 6ne for 
further continuance of the nuisance must necessarily he 
passed in the same order as that wdiich records the first 
conviction. Therefore on the principle that a person 
should not be punished in anticipation of the commis- 
sion of an offence, it is necessary in every case where a 
fine for continuance of the offence is sought to be 
imposed, for a fresh prosecution to be instituted. {Davies, 
C. /.and Wtston, /.) TULSIOMAL TEKCHAND v. 
Emperor. I.L.B.(1942) Kar. 5 = 200 I.C. 840 = 
14 R.S. 214 = 43 Cr.L.J. 700= A.I.E. 1942 Sind 78. 

— — Ss. 198 and 204 (2), proviso — Scope — Proceed- 
ings for p^trchase of land — Compromise providing for 
payment of money to owner of land — Absence of sane* 
tion by Municipal resolution — Effect — Decree in terms 
of — If ultra vires- — Smt by rate-payer to set aside — 
Competeficy, 

It cannot be disputed that a rate-payer in a Munici- 
pality has such an inteiest in the affairs of the Munici- 
pality as would entitle him to come to Court and sue 
for an injunction restraining the Municipality from mis- 
applying its funds; nor can the Municipality be protec- 
ted from such a suit merely because it has taken the 
precaution to use a Court for the purpose of carrying 
out its object of misapplying Municipal funds and has 
obtained the sanction of the Court to a consent decree 
ultra vires the powers of the nmnicipality. It cannot be 
said that the rate-payer is not competent to sue to set 
aside the consent decree because he is not a party to 
such decree. A compromise arising out of proceedings 
under S. 198 of the Bombay Municipal Boroughs fAct 
relating to purchase of land requires sanction by a 
Municipal resolution in view of the proviso to S. 204 
(2) of the Act. Hence a consent decree or compromise 
to which no sanction has been obtained as required by 
the proviso to S. 204 (2) and which embodies an 
agreement between the Municipality and the owner 
land that a certain sum of money shoulo be 
latter for the land to he purchased by the 
is ulirq vires the powers of the ” • 
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suit to set side such a consent dccife or compromise, as 
a result of wliiidi a rate-payer suffers loss or daniaj?e, 
not only lies hat should succi:('(l. (Da'iSy C, J. 
0\SulhvaHy /.) Lai’H 11 M \N[ )AS ('HANI'UMAL. 

I.L.R. (1944) Kar. 53-A.I R. 1944 Sind 150. 

S. 204 (o), proviso — Scope — Compronjise in 

proceedin its under S. l98 — Sanction — Necessity - Form 
of sanction. HOMHAY \fONICrPAL BOROUGHS 

ACT, SS. 19I and 204 (2), BuOVib'O. I.L.R. (1944) 

Kar. 53, 

S. 20^~-Ci'/isfrui ti 'n~‘*Pro':ess'^ — *‘Such pro- 
cess*' — of — Ss, 9'^ a?id 99, 

The process for recovery of octreti dues by a ’Aruturi- 
pality other than by a suit isindic.aod in Ss. 98 and 99 
of the Bombay Municipal Bc^rouch^^ Act. There ran be 
no doubt that if a cm rent acaumt has been kept ns 
required by S, 99, a suit will lie fot recf)very of munici- 
pal dues such as ct'troi duty If no such current 
account is kept ami if no process is i.ssued utuler S, 9$ H) 
recover the octroi duty, it is lawful for a iVTonicip, ditv 
to sue the person liabU' to pay the same in any Court of 
competent jurisdiction. It is true that the riqht is 
given under .S, 203 of the Act to a Afunicbialitv to siu; 
only a person liable to pay. But t)m liability to pav, in 
order that the first clause of S 203 muv con-m ii^to 
operation, may ari^e indefrendenth of OR and 99, 
and in considering the npplii'ation cf the Tt <‘l.iuse of 
S. 203, the Court has to consider whether that liability 
has arisen under tin' Act. I’he '(.'(uion does not impo‘’<' 
a restriction on the canneity of a Municipality to sue to 
recover its dues. The operation of the 1st clause is- not 
restricted to the process of rec<wt'ry pennissiblo unriei 
Ch. Vin. Odm word ‘*j)rocess” in that clause iirrplies 
summary process generally. The words “such process” 
in the .second clause merely refer to the genc'rality of 
summary remedies conferred by the; statute. A Corpo- 
ration like an individual has a right to enforce its claim 
by suit unle.ss that right is expressly limited or the, 
limitation clearly implied. The language of S, 203doce i 
not restrict the Municipality’s right of suit in rt-specl of i 
octroi du<'S. A suit to recover octroi dues is therefore . 
maintainable and will lie against the person liable to | 
pay the same. {Wassoodeta, /.) City Munic ipamty 
Bhusawab V . Hindustan Construction Co,' 
Bombay. 204 I.O. 563-"'-15 R.B. 386-44 Bom. L. - 
E, S90=A.I.R. 1943 Bom. 30. j 

S. 203 — Scope — Suit for recovery of Municipal 

d ues-^Ma i n iai nahi // ty, 

S. 203 of the Bombay Municipal Boroughs Act pro- } 
vides an alternative remedy for recovery of Municipal ■ 
dues by suit. That alternative remedy can be adopted i 
“in lieu of any process of recovery allowed by or under 
that Act,” provided the person sued “is liable to pay.” 
It can also be resorted to in case of failure to realise by 
process the whole or any part of any amount recover- 
able under the provisions of Ch. VIII of the Act. 
(Wassoodew, /.) CITY MUNICIPALITY, BHUSawaL V. 
Hindustan Construction Co. Bombay. 204 l.o 
66S*=15B.B. S36«44 Bom,L.R. 890 = AXE, 1943 
Bom. SO. 

^S. 206 — AppUcahiliiy-^Suit on contract— -Notice 

— Necessity. 

S. 206 of the Bombay Municipal Boroughs Act does 
not apply to suits based on contracts and in the case of 
such suits therefore no notice is necessary. It cannot 
be said that a Municipality or an officer of the Munici- 
pality committing a breach of contract entered into by 
the Municipality does the actor purports to do it, in 
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purt-uance of the provisions of the Act within the 
meaning of S. 20a {IFaHn and Sen, y/.) MANDLIr 

Borough MuNicu^ALri Y of Iai.gaon. I.L.R 
(1943) Bom 680=213 LC. 375=17 E B. 61«46 
Bom.L.E. 1059 = A.I.R. 1944 Bom. 97. 

BOMBAY NATIVE SHARES AND STOCK 
BROKERS' ASSOCIATI 

by Hindu co far, end — Pa > iilnliiy C'afd Purckand 
With faint f amity funds and profits and looses treated as 
family asset i an.: li.ihihtics — f.iability of holder to 
account for value of card at partition. 

A nx'nibership card of tlie Hnmbay Native Shares and 
Stork Brokcf.'-’ A'^;-ociatiiu\ i^' imt hy i'!.-*..!! property in 
the k'g.i! '"'f tlu' ttrni. It c.uinot Ite inherited 

trnn'.ft-rtt (I dr la qin-athcd. Bat it flues ndt fcdlou that 
if tu)t a valuable light nr an a'-'-el. It confei.s on the 
holder a light to dn brokts’s bu'^iness in the Stock 
Kx<’haTii;0. F.ven nruUu it', rules it I'an be sold by the 
Vssoi'iution and v.diied in (crnis of ninney. The card 
is not paitilile property but it.s numev value can, In 
verttiiii cases be flividtd. Wlu te sin h a cartl is pur- 
cha'.C'fl in the name of a Hindu co-parrener with joint 
t’rnnily fumis. as hetwi-en the nu mber.s of the Co-parce- 
natv th(' nmnev value of th(;<arfl bdonps to the family. 
Since it has bf'f'ti fui.^chuscii by joint family moneys and 
the prfffirs arul hisse.^. of the luisines.s <lone on that card 
have gone info arid (»ut of the faudb' purse, the member 
in whf>'-e name Ih.e taid stand.s '-lx ujld at a familv parti- 
tion be helfl ae«‘ountab]e for the value fd the card nn 
tiu'date cif .sevtrame of (lie family, (hough the card itself 
cann<-t lx; pnrtitione<l in the .sensi* that It should be 
a-signefi to the .shar*' of any ro-pareent'r other than the 
one in whfw; narru"* it .stands*. (/)rr'a/ia and Sen, //.) 
UHAMPAKLAT, riirMANT.AL n. AMUIUtAl HaHVaBHAI, 

I L.E. (1944) Pom. G1 9 -^ 219 l C. 323 1945 Comp. 
C. 83- 46 Bom.L.E. 625-- A.IK. 1945 Bom. 28. 

BOMBAY NATIVE SHARE AND STOCK 
BROKERS' ASSOCIATION RULES (1939), 

R. 16 — f ondructicn and scope — If creates rijs/it in 
It'X^at representative of deceased member. 

The wording of R. 12 of the Bombav Native Share 
and Stock Bieiktr’s Association I.'ule.s i"- clearly per- 
mis.sive, and the noininatiorr rcfuri-d to in the rule has 
under K* 16, to be r'on.sidered by a ballot. It is only a 
recommendation and does runt create any right {Kania^ 
y) FRaMROZ HADARHOY MAliAN, /« rc. 43 Bom. 
LR. 943 = 1981.0. 291 = 14 B.B. 291=A.I.E. 1942 
Bom. 33. 

-Er. 36 (b) and 38 — CandrucHoti’—' Right of 

membership of association--^/ f proper/t‘--Pro6ate duty— 
If leviable. 

No probate duty its payable in respect of a member- 
ship curd of the Bombay Native Share and Stock 
Brokers* Association. In view' of the clear and unambi- 
guous words of Rr. 36 (/&) and 38 of ihe Rules of the 
Association, it must be held that the right of member- 
ship is not property which passe.s on succession or can 
be dealt with by will a.s the property of the deceased. 
It is a personal right w'hich comes to an end on the 
death of the holder of the card, and is not property on 
which probate duty can be levied. iKmtia, J.) 
FramROZ DaDABHOYMaDAN, In re. 43 Bom.L.B. 
943 = 198 IC. 291 * 14 B.B, 291 « A.I E. 1942 Bom. 
S3. 

. Er, 46 aUd l&l, - Scope and effect of— -Share- 
orokir—Suit for losses sustained in transactions of can- 
stituent — Cause pf action— Express averment as tain* 
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BOM. PLEADERS ACT (XVII OF 1920). 

curring of liability and payment in respect of losses — If 
essential — Cause of action. 

In a claim for indemnity, e,g., 2 . claim by a share- 
broker for recovery of losses sustained by him in respect 
of transactions entered into for his constituent, the 
plaintiff must aver that he has sustained the losses for 
which he claims to be indemnified. Where the plaint 
contains an allegation that the plaintiff was carrying on 
business as a certified share, stock and exchange broker 
in the Bombay Native share and Stock Broker's Asso- 
ciation and had entered into certain contracts on behalf 
of the defendant (his constituent) for which contract 
notes had been sent to him, and those contract notes 
state that they are subject to the rules and regulations 
of the Native share and Stock Brokers’ Association, it 
does certainly disclose a cause of action. It is not 
nece'^sary that there should be an express averment that 
the plaintiff incurred liability in respect of the transac- 
tions of the defendant and that he made payments in 
respect of the losses incurred in respect of the transac- 
tions of the defendants. (Beaumont, C. /. and Soniiee, 
/.) P^OMATHA NATH MULLICK V. BATLTWALA AND 

Karani. I.L.B. (1942) Bom. 655 = 202 I.C 166 = 
15 R.B. 136 = 44 Bom.L.R. 475 = ALR, 1942 Bom. 
224. 

BOMBAY PLEADERS ACT (XVII of 1920), 
Ss. 3 and 4 — Pleader removed from practice for 
miscondnei and Sanad cancelled — Subsequent re- 
admission to practice — Procedure — Form of order 
to he made — Issue of new sanad hearing date of 
such issue. 

Where a pleader is removed from practice for 
professional misconduct and his sanad is cancel- 
led^ such cancellation is equivalent to destruc- 
tion or making it void. When he is subsequently 
re-admitted to practice, the proper order to be 
made is to pass an order that he be readmitted to 
the roll and be permitted to take out a new sanad. 
Such sanad will bear the date on which it is 
taken out. (Stone, C.J. and Divaiia^ J) Lax- 
man Ganesh Raste, In re. I.L.R. (1944) Bom. 
713=219 I.C. 459=46 Bom.L.R. 703=AJ.R. 
194$ Bom. 39. 

BOMBAY PREVENTION OP ADULTE- 
RATION ACT (V OF 1925), S. 13— Scope- 
Charge under S. 4 (1) (h) and (c)— Particulars — 
Summons — Form and contents of — Essentials. 
Emperor v. Shamlal Jamnadas. [see Q.D. 1936 
40 Vol. I Col. 3256.] 192 I.C 277=13 R.B. 252 
=42 Cr.LJ. 271=A.I.R. 1941 Bom. 19. 

BOMBAY PREVENTION OF GAMBLING ACT 
(HOP 1887), S. 4 — Conviction — Conditions for — 
Express proof of profit or gain made by occupier 
of house — Necessity, 

To sustain a conviction under S, 4 of the Bombay 
Prevention of Gambling Act, it is not necessary lo 
prove expressly that the person charged with keeping a 
common gaming house made a profit or gain out of the 
gambling carried on in that house* A mere txpecta- 
tion or hope of profit would be sufficient to make the 
house a common gaming house and the occupier liable 
for keeping such a house. (Divatia and Lokur, //.) 
Emperor v. Chimanlal Sankal Chand. 47 Bom. 
L.R. 76«A.I.R. 1945 Bom. 305. 

(IV OF 1887), S. 4 (a) — Sentence — Fine — 

Amount -Discretion— First offence— Imprison- 
ment Desirability^ 


BOM. PRIMARY EDUCATION ACT. 

It cannot be held that lack of means on the 
part of the accused is not a special reason justify- 
ing the imposition of the less than the maximum 
fine under the proviso to S. 4 (a) of the Bombay 
Prevention of Gambling Act. The vice of a fine 
as a means of punishment is that its severity 
necessarily depends on the financial position of 
the accused. The Court has di.scretion to impose 
a sentence of imprisonment or fine ; and where the 
accused is shown to be gambling on a large scale, 
and may be presumed to be making a good deal of 
money out of it, it may be that the only punish- 
ment, likely reallv to act as a deterrent, would be 
imprisonment. Prima facie, however, it is unde- 
sirable to impose a sentence of imprisonment for 
a fir<5t offence. (Beaumont, CJ, and Sen, J.) 
Emperor 7^. Karsandas Nanjt. 201 I.C, 508= 
15 R B. 107=43 Cr.L. J. 759=44 Bom.L.R. 443= 
AJ.R. 1942 Bom. 206 (2). 

S. 5 — Offence under — Tf cognizable. See 

Pen.al Code, S. '^42 I.L.R. (1942) Kar. 94= 
AJ.R. 1942 Sind. 106. 

S. 6 (2 ) — Deputy Superintendent— If to he 

empowered by name. 

The wording of S. 6 (2) of the Bombay Pre- 
vention of Gambling Act requires that when a 
Deputy Superintendent of Police is especially 
empowered bv Government under this Sub-sec- 
tion be should be specially empowered by name. 
(Davies. CJ. and Weston. J.) Emperor v. Udho. 
IX R. (1943) Kar. 20=206 IC 331=15 R.S. 
178=44 Cr.LJ. 502=A.I.R. 1943 Sind. 107. 

" S. 7 — Presumption tinder — Nature and extent 

J — Rebuttal — Burden of firoof. 

Where a house is searched on the authority of a 
I warrant duly issued under S. 6 of the Bombay Preven- 
tion of Gambling Act, and gambling is found going on 
in the house and instruments of gaming are aho found 
therein, the presumption under S. 7 of the Act that 
there was a common ganung hou^e arises and this 
dispenses with the necessity of direct evidence that the 
gambling is carried on for the profit of the keeper of the 
house. Even the purno'^e of the occupier of the house, 
e.g.y the purpose of profit or gain, is to be presumed 
under S. 7, and once that presumption is attracted, it 
is for the accused to rebut it. (Divatia and Lokur 

//.) Emperor Chimant.al S.ankal Chand 

47 Bom.L.R. 75 = A.I.R. 1945 Bom. 505. 

BOMBAY PRIMARY EDUCATION ACT 
(XII OF 1938) — School hoard — Status and posi- 
tion of — If can sue and he sued — Act, if subsidi- 
ary to District Local Boards Act or District 
Muncipal Act. 

A school board constituted under the Bombay 
Primary Education Act has a separate and in- 
dependent existence and is, in fact and in law, a 
corporation, and can sue and be sued despite the 
absence of a common seal. It functions under 
the provisions of the Act and the Rules made 
thereunder. It is not therefore a good defence 
to a suit against a school Board to plead that the 
Local Authority, the District Local Board or 
the District Municipality must be sued. Nor can 
it be said that the Act is a subsidiary Act to the 
principal Act the District Local Board Aq% or 
the District Muncipal Act. (Davies, C.L ci^d 
Weston, A) Shafi Md, Sapaturio 
fAL School Boaiib SHAHjaAPPOR. I.L.R. (194^ 
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Kar. 553=207 I.C. 93=16 R.S. 6=AJ.R. 1943 
Sind. 98. 

(IV OF 1923, as amended by Act XII Of 

1938) S. 26 (E) — — Reircnpe^ five operation, 

S. 26(E) of the Primary Education Act as 

amended by Act XII of 1938, is retrospective in the 
sense that it applies to suits instituted after that Act 
came into force. {Cha^la^ /.) DISTRICT SCHOOi, 
Board of !?ki.gaum v. Mahomed mulla. 47 
Bom.L.E. 323 = A.I.R. 194.5 Bom. 377. 

S. 27 andr. 34 (6) — Power of school Board to 

dismiss teachers — ^'Full inquiry'^ — Meaning^ of — 
CourPs poiver to interfere 7vith discretion of Board. 

Under r. 34 (6) of Rule? framed under S. 27 
of the Primary Education Act, a school Board 
has the power to dismiss a teacher for serious 
misconduct or j^toss inefiicicncy and after full 
inquiry. The term 'Tull inquiry’' only means that 
the inquiry must be conducted in accordance with 
the principles of natural justice; the teacher dis- 
missed must know the charge against him and 
must have full and reasonable ^opportunity to 
meet jit. It is not for the Court to subsitute its 
own judgment and discretion for that of the 
School Board. (Davis CJ. and IPeston, J.) Stiafi 
Mn. Sadaturio v . Munictfal School Boakh, 
SnAHDADrUR. I.L.R. (1942) Kar. 653=207 I.C 9 3 
«= 16 B.S. 6= A.I R. 1943 Smcl 98. 

S. 27 — Rules under, R, 55 (2) — 

Effect of — Employee — If have absolute right to I 
continue to hold office till fifty- five. 

R. 55 (2) framed under S. 27 of the Bombay Primary 
Education Act does not give a right of service till the 
age of fifty-five or imply that an employee cannot be 
dismissed or retired before that age except for miscon- 
duct. The rule is certainly not a teem of the contract ' 
of employment. A Breach of Rule does not give the 
employee any cause of action. (Broom field and 
Wasscodeiiu //.) DISTRICT SCHOOL BOARD OF 
NORTH Kanaraz'. Parameshwar GaTTU, I.L.R. 
(1943) Bom. 411=45 BomX,R. 480=213 I.C 11 
=17 R.B. 1=A.I.R. 1943 Bom. 268. 

BOMBAY PRIZE COMPETITION TAX 
ACT (XI OF 1939) Ss. 2 (2) and % —Prize com- 
Peiiiion- Skill or contention or strife — If essen- \ 
tial element — Scheme of prizes for benefit of 
charity— Failure to get license— Offence. \ 

The accuced who was the secretary of a charitable 
society promoted a scheme in conection with that society 
which was described as a Novon Gifts Scheme. A large 
number of tickets, in the from of a receipt for a donation 
of two annas to the charity, were issued in books of 
Forty. They were all numbered but four of them bad 
the same number and together formed.a full donation 
receipt. In each book one full donation receipt was 
guaranteed a prize of two rupees if it happened to be of 
the winning number. There were other prizes including 
one of Rs, 2500. All the prize-winning numbers were 
selected before hand and lodged with a bank. The ac 
cased however did not obtain a license from the Collector 
under S. 4 of the Bombay Prize Competition Tax Act, 
his application for license having been refused. 

that the scheme in question fell within the 
definition of a “prize competition” Under S. 2 (2) of the 
Bombay Act XI of 1939, as the persons who purchased 
the tickets or receipts and were induced to do so were 
seering or endeavouring to gain at the same time j (2), 


SOM. BENTS ETC. (CONTROL) ACT (1944). 

that contention or strife or skill was not an essential 
element and was not a necessary part of the definition 
of a “prize competition”; (3) and the accused who 
had promoted the scheme without a license contravened 
the provisions of the Act and was liable to conviction 
under S. 6 of the Act. (Broomfield and Lokur, JJ\ 
Emperor v. NIleaNTH BaLaJI. I.L.R, (1943) Boji 
96 = 205 I.C. 397 = 16 R.B. 370 = 44 Ur.L.J. 407 = 46 
Bom.L.R. 56 = A.I.R. 1943 Bom. 72. 

BOMBAY EAIONING ORDER (1943), Cl. 6.- 

Applicability — City of llcmibay Rationing Regulation 
Cl. 43 — Contiavention — If contiuvention of Cl. 5, 
Rationing Order. See BOMBAY CiTY RATIONING 
Regulation, cl. 43, 46 Bom.L.R. 488. 

^ Qjs. ( 5 ^ 7 and 9— Construction and scope— 

'Supply oj rationed article without surrender of 
ration document — If prohibited. 

Cls. 6and7of the Bombay Rationing Order. 
1943 read together, make it an olTence under 
Iv. 81 (2) (4) of the Defence of India Rules, 
cither to obtain or to supply a rationed article 
except^ under and in accordance with the 
provisions ])rcscribecl by or under the Bombay 
Rationing Order. Cls. 7 and 9 rend together, 
prohibit the obtaining of a rationed article with- 
out a ration document and that document must 
at that ti: be available for lawful use and 

be lawfully usetl. Cl, 9 does not in terms 
apply to a distributor but only to the persons 
seeking to obtain a rationed article. But this 
does not lead to the inference that the supply of 
a rationed article without the surrender of a 
ration document is not prohibited. For, accord- 
ing to the^ Scheme of the Bombay Rationing 
Order, w’bile t lie obtaining of a rationed article 
without a ration document is prohibited by a 
clause in the order itself, the prohibition of the 
supply of a rationed article witnout the surrender 
of a ration document is left to be dealt with by 
Regulations. (Dlvatia and Lokur, JJf) Emperor 
V . Mkrwan Khodadad. I.L.R (1944) Bom. 566 
=216 I.C. 268 = 17 R.B. 144=46 Cr.L.J. 157= 

46 Bom.L.R, 488=A,I.R. 1944 Bom. 318. 

BOMBAY RENTS, HOTEL RENTS AND LOD- 
GING HOUSE RATES (CONTROL) AOT (VII 
OF 1944 )— — If ultra vires ^ — Gcmrnmeni of 
India Act (1935), .9r. 93 and 107 (2). 

Bombay Act (IV of 3944) is not idtra vires on the 
ground that the Governor has no power to legislate 
retro.spectively. The Governor acting under S. 93 of 
the Government of India Act has power to legislate 
retrospectively as also the Provincial I.egislature. Both’ 
the Provincial Legislature and the Governor, acting 
under S. 93, Government of India Act, have power to 
legislate with retrospective effect, in re.spect of a matter 
concurrent field, r>. enumerated in List III of Sch. VII 
to the Act, when the Governor-General has given his 
assent. (Stoney C.J.and Kantay /.) HiRJt LaXMIDAS 
V. Francis Fernandez. 47 Bom.L.R. 294.=1945 
F.L.J. 119=A.LE. 1945 Bom. 352. 

Ss. 9 and 14 — Scope — If void nn being con- 
trary to proviso to S. 93, Government of India Act. 
See Government OF India ACT, S. 93, proviso 

47 Bom. L.R. 294. 

'■U'S* 14(1) — ConstructioH-^Order refusing CertP 
ficatt-^ Appeal to CcUecior^Compitency. 
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BOM. BENT RESTRICTION ACT (1939). 

The right of appeal to the Collector from an order of 
the Controller, conferred by S. 14 (l) of Bombay Act 
VII of 1944, is not confined to an order granting 
a certificate under the proviso to S. 9 (1) of the Act. 
The words used in S. 14 are general and should be given 
full effect to and the general words used are wide enough 
to cover a decision of the Controller refusing a 
certificate. {Kania, A.C.J, and Chagia^ J.) (NavNIT- 
LaL Chunilal V , BaburaO (No. 2). I.L.R. (194:5) 
Bom. 82 = 46 Bom.L.R. 787=AXR. 1945 Bom. 137. 

BOMBAY RENT RESTRIOTIOK ACT (XVI OE 
1939), S. 3 — Scope and effect of — Jurisdiction of Small 
Cause Court — Ejectment suit. See PROVINCIAL Small 
Cause courts act, S. 16. 47 Bom.L.R. 844. 

— -- — S. 4(2)— Purpose of lease — Determinaiion 
—Test, 

To determine whether the subject-matter of a 
demise is ^ffet separately for the purpose of 
being used principally for business or trade.*' 
the lease itself must be the governing factor ; 
but the lease can be considered and construed in 
conjunction with the relevant surrounding cir- 
cumstances, which must be the physical nature of 
the premises and how they were in fact used at 
the date of the lease. (Stone, C.J. and Kania, J.) 
Ismail Dada Bhamani v, Bai Zuleikhabai. 
I.L.R. (1944) Bom. 361=46 Bom. L.R. 244= 
A.I.R. 1944 Bom. 181. 

— S, 4 (4)—*Tenanf'—If includes sub-tenant, 

A sub-tenant is a '‘tenant** as defined by S. 4 
(4) of the Bombay Rent Restriction Act, as a 
sub-tenant is included in the definition of tenant. 
(Beaumont, CJ,) Punam Chand Velraj v, 
Bombay Cloth Market Co.. Ltd. I.L.R. (1943) 
Bom. 480=207 I. C. 300=16 R.B. 24=45 Bom. 
L.R. 240=A.I.R. 1943 Bom. 141. 

— — S, 11 — “ and performs the other conditions 
of the tenancy'' — Meaning of. 

The words "and performs the other conditions 
of the tenancy" in S. 11 of the Bombay Rent 
Restriction Act mean ful fils all the other duties 
imposed by the tenancy on the lessee. There is 
no room for the application of the ejusdem 
generis doctrine. (Stone, C.J. and Kania, J.) 
Ismail Dadabhamani v, Bai Zuleikhabai. I.L. 
R. (1944) Bom. 361=46 Bom.L.R. 244=A.I.R. 
1944 Bom. 181. 

S. 11 — Applicability— Lease of premises for 

storing timber for business— Covenant against 
subletting— Breach— Notice to quit on or before 
certain date — Validity— Liability of lessee to 
ejectment— Right to benefit of S. U. 

The appellant took on lease certain open plots 
of land in a Timber Market on leases from the 
predecessor-intitle of the respondent. The demis- 
ed premises were comprised in a lease deed 
dated 11-10-1933, the term of the lease commenc- 
ing on 1-9-1932 and ending on 31-8-1935, The pur- 
pose of the lease was storage of timber for bus- 
iness : one of the clauses in the lease enjoined the 
lessee not to underlet or assign the demised pre- 
mises without the the consent in writing of the 
lesssor. In spite of this covenanl the appellant 
the premises without the consent of the lessor 
and continued to do so till the date of suit. After 
the expiry pf thg tgrpi pf thg lease, the appellant 


BOM, RENT RESTRICTION ORDER (1942). 

held over with the result that a monthly tenancy 
was thereby constituted on 28 — 12 — 1942, the 
lessor's interest in the demised premises was sold 
to the respondent and an intimation there of was 
sent to the appellant informing him that posse.s- 
sion of the property had been delivered to the 
purchaser and that the latter had become entitled 
to the rents as from 1st January, 1943 on the 
same day the purchaser (respondent) gave the 
appellant a notice to quit, calling upon him to 
quit, vacate and deliver peaceful possession of 
the premises on or before 31 — 1 — 1943. The 
appellant having failed to surrender possession 
was sued in ejectment. He pleaded that he was 
protected by S. 11 of the Bombay Rent Restric- 
tion Act and secondly, that in any case he was 
not liable to ejectment because the notice to quit 
was bad in law. 

Held, (1) that although S. 11 of the Bombay 
Rent Restriction Act applied to the premises 
demised the appellant was not entitled in this 
suit to take advantage of the protection afforded 
by it because he had failed to perforin the other 
conditions of the tenancy in that he had broken 
the covenant not to sublet without the consent in 
writing of the lessor; (2) that the notice was 
not bad in law. it having been sent by the proper 
person, vie., the purchaser who on the date of 
the notice became the landlord; (3) that the 
form of the notice was also proper; on or 
before 31—1 — 1943 being the date on which 
the tenancy expired, it was a good notice to 
quit. (Stone, CJ. and Kania, J,) Ismail Dada 
Bhamani v. Bai Zuleikha Bat. I.L.R. (1944) 
Bom. 361=46 Bom. L.R. 244=A.I .R. 1944 Bom. 
181. 

S. 11— Applicability— Subletting by tenant 

— If ground for ejection order. 

Mere sub-letting of the premises or part there- 
of is not by itseli a good cause for making an 
ejectment order and taking the case out of S. 11 
of the Bombay Rent Restriction Act which^ pro- 
tects a tenant from eviction. Where the ori^glnal 
tentant is a party and Opposes eviction, the Court 
is not at liberty to make an eviction order merely 
because there has been under-letting, (Beau* 
mont, CJ.) Punam Chand Velraj v. Bombay 
Cloth Market Co., Ltd. I.L.R. (1943) Bom. 
480=207 I .C. 300=16 R.B. 24=45 Bom.L.R. 
240=A.I.R. 1943 Bom 141. 

3. 11— Construction — His own occupation''— 

Meaning of. 

The words ‘‘his own occupation" in S. 11, Bombay 
rent Restriction Act, mean occupation of the landlord 
himself and all persons who are dependent on him. 
(Divatia and Lokur, /J.) INSTITUTE OF RADIO 

Technology Pandurang baburao. 47 Bom* 
L.E. 825. 

S. 11 — Scope*— If controls or affects S. 41, 

Presidency Small Cause Courts Act, See PRESIDENCY 
Small Cause Courts Act, S. 41. 47 Bom.L.R» 
825. 

BOMBAY RENT RESTRICTION ORDER (1942) 
CiS. 8, 9 and 12— Scope — // ultra vires. 

Cls. 8and9of the Bombay Rent Restriction; Order 
and Cl. 12, so far as it operates in regard to Cls. 3 and 
9, are invalid as infringing S, 14 of tlje Defence of India 
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BOM. SETAIL TRADE CONTROL OEDBB(1942) 

Act, 1939. C.J., Kania and Divatia^ //.) 

H4VEURAM SHEri'Y CL M.AliARAjA OF MOROvl. 
I.L.X (1911) Bom. 187-21S I.G. 81 = 17 R.B. 178 = 
18 Bom. L.K. 877 = A.I.R. 1915 Bom. 88 (F.B.). 

BOMBAY RETAIL TRADE CONTROL 
AND LICENSING ORDER (1942) S. 3™ 
Scope— -Purchase oj iari]e quantity of controlled 
article in single transaction — No ojjence. 

S. 3 of the Bombay Retail Trade Control and 
Licensing Order deals with sale or storage for 
sale in retail quantities. Where a person buys a 
large quantity of a controlled article, vie., 25U 
maunds of ttirdal in a single transaction, his act 
does not offend against the provisions of S. 3, 
(hVadia and ll^esioUf JJ.) Euukror w. Poushot- 
Tam Dkvji. I.L.R. 1944 Bom. 429—217 I.C. 
373=.46 Cr.Lj. 354=46 Bom.L.R. 449=A.I. 

R. 1944 Bom. 247. 

BOMBAYREYENtJE JUtllSDIOTION ACT (X 

OF 1876), S. 4 — Scope — Claim ha^ed on saraujam grant 
— Plea b\> defendant that lands ate not saranjatn — 
Stdt — If barred, 

Wheie the suit is substantially to recover possession 
of lands on the ground lliat they aie pait of the 
plaintill's saranjam ami that Gjveninient was noL 
justified in resuinag them, the bar under S. 4 of tlie 
Bombay Revenue Jarisdiet'ion Act applic-s. Tlraigh the 
defendant’s ease is that the latul.s ceaseii to be saranjain 
long ago and at the <late of the suit they are khalsa 
lands, if the plaintiff claims them in the suit as 
saranjam lands, the claim comes within the bar of 

S. 4. No relief even of a declaratory nature can be 
granted to the plaintiff in such suit. \sune^ C\ J. and 
Divatia, Jf) DaULATKAO MaIOJIRAO v. GOVERN- 
MENT OF Bombay. 47 Bom L.R. 214=A.I.R. 
1946 Bom. 310, 

4, Proviso — Scope — Claim to actual land \ 

held loholly or partially exempt from land reve- \ 
nuc — If falls under, | 

The provi.so to S. 4 of the Bombay Revenue- i 
Jurisdiction Act does not cover the case of a | 
claim to actual land which as a matter of fact is ! 
held wholly or partially exempt from payment i 
venue. All that it covers is a claim to hold land j 
wholly or partially exempt from land revenue as | 
distict from a claim to hold it under a liability I 
to pay land revenue. (IPadiaand Macklint J J 
Sarjerao Appajirao z/. Government of the Pro- 
vince OF Bombay. I.L.R, (1943) Bom. 534= 
213 I.C. 348=17 R.B. 40=45 Bom.L.R, 810= 
AXR. 1943 Bom. 427. 

—~S. 11-— Applicability— Notice under S. 202 
of Bombay Land Revenue Code— Failure to 
appeal— Civil Suit— Bar of. See Bombay Land 
Revenue Code, S. 68. 44 Bom.L.R. 295, 

S. 11— Scope— Bar of suit— Order passed 

without surisdicUon-~^If need to be set aside— 
Bar under S. 11—// arises. 

An order which is ultra vires does not invoke 
the bar of S. 11 of the Bombay Revenue Juris- 
aiction Act. where a Revenue Officer purports 
to do an act or to pass an order which is invalid, 
his action does not operate to raise a bar under 
b, 11. The principle is well-established that 
where ^ an authority which purports to pass an 
prd^r IS acting without jurisdictipn, the pur- 


BOM. SALT ACT (11 OF 1890). 

ported order is a mere nuliity, and it is not 
necessary for anybt^dy, who objects to that order, 
to apply to set It aside. He can rely on its in-’ 
validity when it is set up against him, allhough 
lis iias iL.'t taken steps to ^et it a^ide. An order 
wliich IS a nullit},' vices not give rKc to any right 
whatever, not even to a riyht of appeal. This 
principle applies to S. 11 of Liu* Bombe.y ivevenue 
J urisdiction Act also. (Pcauuiont, C.J., IVassoo' 
dew and Scti, JJ.) AimuLLAiM iyan /vbduliieh- 
man 'u. Cover N-M ENT ok Bombay. I.L R. (1942) 
Bom. 717=202 I.C. 321- -15 R.B. 154—44 Bom. 
L.R. 577=A.LR. 1942 Bom. 257. 

-S 11— Scope— ()ccHpant oj Covernmeni lani 

claiming right by long I o.\session—N otice by Col- 
lector under S. 202, Land Revenue Code-~-Ij 
illegal — Laiture to appeal — Suit in Civil Court-^ 
liar of. 

If a person claims to remain in possession of 
GovcrnnieiU_ land merely on tlie strength of his 
long possession mtlicpast though without any 
rightliil title in him, GuverniueiU have the right 
to assert their ownership whicli has not been 
divested by any act of the occupant, and they have 
I a right ol resumption so long as the occupant 
' does not priAm any accpiisi tion of light iu him 
by adverse posst s-ion against Government. The 
giving ot a notice by Government under S* 202 
of the iumibay I/a>;.l Revcmie Code to the occu- 
pant cannot be regai ded as an invalid or ultfd 
vires act. Jt may be an incorrect Order liable 
to be set aside on appeal under S. 203. But 
merely because it is incorrect, it cannot be said to 
be invalid or illegal in law. It would not be a 
case where the notice or onler is vitiated by 
want ol power, excess of jurisiliction or any 
other illegaliiy, so as to take it out of the opera- 
tion of S. 11 of the Bomiiay Revenue Jurisdiction 
Act when no apiieal has been preferred against 
it. (Divaiia and Macldhu JJ-) Secretary of 
Siate 21. Chimanlal Jamnadas. l.L.R. (1942) 
Bom. 357=201 I.C. 420-^15 R.B. 7 6=44 Bom. 
L.R. 295 = A.I.R. 1942 Bom. 161. 

BOMBAY SALT ACT {II OF 1890). S. 3 (o) 
— Construction and scope — RemO'val or possession 
of contraband salt from custom station by corP 
man engaged by another—Lt ability of cariman-^ 
Ss. 38 ( Ij and 47 (a). 

S. 3 (o) of the Salt Ac* cannot be re. id as 
imposing vicarious liability upon the master or 
principal without destroying or in any way 
affecting the direct liability of the .servant or 
agent who is actually m po.ssession of or remove 
salt. The real effect of S. 3 (o) is that where it 
is proved that the peison lu possession of or 
removing salt is a servant or agent, then the pos- 
session or removal shall be deemed lo be that of 
the master and principal to the exclusion of tk 
liability of the servant or agtnt. Here wherea 
person hires cart belonging to anoilier to c onvey 
contraband salt from a custom station, the cart- 
man cannot be convicted under Ss. 38 (1) or 49 
(a) of the Act, iBeaumonU C.J.,and Sen,J.) 
Emperor t;. Laxman Krishna. 198 I.C. 437= 
14 R.B. 323=43 Cr.L J. 369=43 Bom. L.R. 869 
~AJ.R. 1942 Bom. 25, 

— S.47 (a) and (c)— Applicability and cons- 
truction — Possession of contraband salt— When 
offence— Removes pr transports— Meaning of* 
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BOM. SEO. OONTB^lCTS OOjjq-TROL ACT (1925). 

S. 47 (c) of the Bombay Salt Act deals with 
possession of contraband salt, and to constitute 
an oifence under the sub-section, knowledge or 
belief tnat it is contraband salt is necessary. 
But under S. 47 (a) it is an offence merely to 
manufacture, remove or transport salt, not 
merely contraband salt. The word, ‘‘removes” 
and “transports” are used in S. 47 (a) inter- 
changeably, and there is no justification for the 
the view that “removal” refers only to salt 
removed from the salt works of Government 
under S. 28 of the Act‘ [Beaumont, CJ. and Sen, 
J.) Emperor v, Laxman Krishna. 198 I.C. 
437 = 14 R B. 323=43 Cr.LJ. 369=43 Bom, L. 
R. 869=A.I,R. 1942 Bom. 25. 

BOMBAY SECURITIES CONTRACTS 
CONTROL ACT (VIII OF 1925), S. 6- 
ApplicabilUy and scope of Contract for purchase 
or sale of securities — What amounts to. 

S. 6 of Bombay Act VIII of 1925 relates only 
to contracts for the purchase or sale of securi- 
ties. A document which merely gives intimation 
to a constituent of contracts of purchase or sale 
effected by a share broker as the constituent’s 
broker and for land on account of the constituent 
is not a contract of purchase or sale of securities 
under the Act. {Beaumont^ CJ. and Somjee, J.) 
pRoMATHA Nath Mullick v. Batliwala and 
Karani, I.L.R. (1942) Bom. 655=202 I.C. 
166 = 15 R.B. 136=44 Bom. L.R. 475=A.I.R. 
1942 Bom. 224. 

BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT (XXIV OF m<^)-^Rules under 

R. 12 UO)— S CO pe—*^Emp layer”— Owner keeping 
shop himself without employing any one — Omis- 
sion to maintain visit hook — Offence. 

R. 12 of the Rules made under the Bombay 
Shops and Establishments Act is mainly enacted 
for the benefit of Employees, and some of the 
sub-rules thereof would not apply if there are no 
employees in a shop. Under K. 12 (10) every 
employer, including the owner of a shop kept and 
conducted by himself without employing any 
one, has to maintain a visit book And though 
the maintenance of a visit book is not of much 
consequence in the case of a shop where no 
persons are employed, the owner, if he does not 
maintain a visit book, is guilty of a technical 
breach of R. 12 (10). (Beaumont, C J. and Sen, 
/.) Emperor v. Mahomed Kassam Panwallai. 
I.L.R. 1942 Bom. 107=198 I.C. 226=48 Cr.L.J. 
321=14 R.B. 295=43 Bom.L.R. 952 = A I.R. 
1942 Bom. 39. 

S. 2 (5) and (6) —Scope— -If to be read 

together— “Employer’^ — “Establishment, etc/’— • 
Shop kept and conducted by owner himself — 
Owner employing no one in shop— If employer. 
See Bombay Shops and Establishments Act, 
Ss. 5 and 30, 43 Bom. L.R. 952. 

S. 4 (1) (a) — Owner of shop — If person 
occupying position of management. 

The owner of a shop who keeps his shop him- 
self cannot be said to be a person occupying a 
position of management within the meaning of 

S. 4 (1) (a) of the Bombay Shops and Establish- 
ments Act. (Beaumont, CJ. and Sen, J.) Em- 
moR V. Mabomep Kassam Panwalla. I.L.R, 


BOM. SMALL HOLDERS RELIEF ACT (1988). 
(1942) Bom. 167=198 I.C. 226=43 Cr.L.J. 321 
=14 R.B. 295=43 Bom.L.R. 952=A.I.R. 1942 
B om. 39. 

-Ss. 6 and 30 — Applicability — One-man shop con- 
ducted by owner himself— Employer*^ — Owner of shop 
conducting and keeping without employing any one — 
Liability for contravention of S .S — S.2(S)and (6) 

S. 5 of Bombay Shops and Establishments Act, is 
not inapplicable to a one-man shop i,e,, a shop kept and 
conducted by the owner himself without employing any 
one. The mere fact that he does not employ any one 
in his shop does not exclude him from the term “em- 
ployer/’ in S. 30 of the Act, so as to exempt him from 
liability for contravention of S. 5 of the Act. There is 
nothing in S. 5 whatever to suggest that it does not 
apply to a one-man shop. The prohibition enacted 
therein includes any shop, Reading the definition of 
“employer” in S. 2 (5) together with sub-Cl. (6) of S. 2 
“employer” means a person having charge of or owning 
the business of a shop. To hold that it is implicit in the 
word “employer” that somebody should be employed is 
to disregard the definition contained in the Act; and 
there is no justification for restricting the meaning which 
the Legislature has seen fit to give the word “employer” 
for the purposes of the Act, it being open to the Legis- 
lature to make its own dictionary for the purpose of any 
particular Act, although the meaning may not be the onC 
normally attached to the word in the English language. 
(Beaumont, C.J. anil Sen /.) EmPHROR v. MaHO* 
MED Kassam Panwalla. 43 Bom. L.R. 952 = 
IL.R 1942 Bom. 167=198 I.C. 226 = 43 Cr. L.J. 
321=U R.B. 295=A.I.R. 1942 Bom. 39. 

S. 6 Enactment* — If includes Rules under 

Tobacco Duiy Act (1857). 

The word “enactment” in S, 5 (1) of the Bombay 
Shops and Establishments Act clearly includes rules 
made under a statutory power vested in Government and 
therefore includes the rules framed under the Bombay 
Tobacco Duty Act of 1857, (Beaumont C.J. and Sen /.) 
Emperor v. Bae\ji Shivram. I.L.R. (1942) 
Bom.614 = 201 I.C. 774=43Cr. L.J. 780 -==15 R.B. 
125=44 Bom. L.R. 446 = A.I.R. 1942 Bom. 220. 

"S. 17 and R. 12 (\)— Applicability — Persons 

employed by day and not by week or month. 

Tnere is nothing in S. 17 or R. 12 (4) of the rules, 
the Bombay Shops and Establishments Act to suggest 
that they do not apply to establishments which employ 
persons only from day to day and not on weekly or 
.iionthiy terms. (Wadia and Wassoodew JJ.) Em- 

PEKOR z/. Hasanali. Gllamali. 198 I.C. 710.= 
14 R.B. 353=43 Cr. L. J 422=44 Bom. L.R. 50= 
A.I.R. 1942 Bom. 79. 

S, SO — “Employer” — Owmer keeping and con- 
ducting shop himself without employing any one— ' 
Liability of. See BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT, SS, 5 and 30. 43 Bom. L.R. 952. 

BOMBAY SMALL HOLDEBS’ RELIEF ACT 
(VIII OF 1938), S. 9 (1) — Construction — Right to 
relief— Payment of rent of current yeorSufficUney-^ 
JVor •‘payment of arrears — Jf bar to relief. 

Under S. 9 (1) of the Bombay Small Holdeis Relief 
Act all that has to be paid by a tenant before the l5th 
of May is the rent due, not down to June 30, but for 
the year ending June 30. The fact that the rent due for 
previous years has not been paid is irrelevant; and the 
omission to^pay rent in previous years does not 
tenant’s claim to protection under the Act. 

C.J.) MURARRAO NARSINGRAQ SANTU 



m 


THE QUINQUENNIAL DIGEST, 1941—1945. 


S?6 


50M. TOWN TOBAOOO BVTY AOT (1S57). 

H Bom. L.R. 847=204 I.C. 

A.I.R. 1943 Bom. 26. 

-S. 9 (!)—>;>/ 

— If ensures for benefit of ail , 

Where c^iie of several joint tenants makes a payment 
Or tender within the presciibe.l peiiod and expresses his 
Miiingness to hold the hind, such tender and expression 
of \villin«i;ness operate for the benefit of all the joint 
tenants. It is not ne;essary that all the joint tenants 
should pay and express willingness. i^Beiiumont C.Jf 
MURAKRA') Narsingrao V, Govind Santu. 204 
I.C. 329=15 R.B. 311=44 Bom. L.R. 847=A.I.R 
1943 Bom. 26. 

BOMBAY TOBACCO DUTY (TOWN OF BOM- 
BAY) ACT CIV OF 1857), as amended in 1938, 
S. 11 — 'Licence — Rules framed there unde — Meant 
of. 

Where a licence granted under S. Jt of the Bombay 
Tobacco Duty Act as amended in 1938, contains a refer- 
ence to the Act and the “rules framed thereunder’ the 
“rules framed” mean rules which have been framed, atui 
the expression does not cover rules not at present in 
existence, but w^hich may be framed at a future date. 
{^Beaumont, C,/, and Sen /.) EmPKROK IUBaJi 
SHiVRAM. I .L.R. (1942) Bom. 614=201 I.C. 774 
=43 Cr. LJ. 780=15 R.B. 125=44 Bom. L.R. 
446=A.I.R. 1942 Bom. 220. 


1 BUDDHIST LAW (BURMESE). 

But a village panchayat is entitled to recover the 
! money flue to it under such an agreement in a suit under 
! S. 65 of the Coi tract Act. {Brot<mtielI and Divatia^ 

! y/.) Govind Kfshav re Veshwant I’andhari-' 
nath. I.L.R. 1941 Bom. 666=14 R.B 249^197 
I.C. 825=43 Bwm. L R. 800=A.I.R. 1941 Bom 
378. 

BOMBAY VILLAGE POLICE ACT, (VOI 
OF 1867), S. 14 — Pro Citdure — Proceedings before 
Police Patel — Accused's right to appear by plea- 
der — Personal attendance of accused if can bt 
dispensed wilh—Cr, P. Code, S. 340. 

A Pobre Patel actiirg under S. 14 of the 
Ijornbay V^illage Pojice Act is a Ciiniinal Court 
wit^'in the meaning of S. 3 }0, Cr. P. Code, and 
an accused person has tiicrefore a right to appear 
tlrrongh a [ileader in proceedings under S. 14 of 
the Act. Put the Pc/Iicc Patel Las no discretion to 
flisjrcnsc with the presence of tire accused. 
(f'eniimont, C. J . and Sen, /.) Wakubai Kripa- 
RAM V. SuiV.-^HANICAR PaLM tr i-i PND. 201 I.C 
688=43 Cr.L J. 786 -15 R.B. 148 =44 Bom.L*R. 
442=A. I.R. 1942 Bom. 205 (2). 

BOMBAY WEIGHTS AND MEASURES 
ACT, (XV OF 1932), S. 22 -Anspectop — Power 
of manual assistant to inspect weights and m^a- 
sures. 


329-15 R.B. 311= | void. 

tenants — Payment of rent by one 


"• S. IX — Licence lAnde? — Power of Government to \ 

alter terms and conditions during; currency of licence, j 
Where the Government have issued a lienee under | 
8. 11 of the Bombay Tobacco Duty (Town of Bombay) I 
Act for a particular year authorising the liceuce to keep I 
his premises open up to midniglit they are not entitled, 
after such issue, to alter the terms and conditions of fhc 
licence so as to cut short the hours for which the pre- 
mises may be kept open, during the currency of that 
licence, in the absence of a clear reservation in the 
licence to that effect. {Beaumont, C,/, and Sen^ J.) 
Emperor sv. Babaji Shiyram, IX.R.(1942) Bom. 
614=201 I.C. 774=43 Cr. L.J, 780=15 R.B. 125 
=44 Bom, L.R. 446=A.I,R. 1942 Bom. 220. 
BOMBAY TODDY TAPPI NG RULES(1928) 
Br. 2 and 9 to 13 — Construction and scope — 


— “May” and “shall” — Effect of — Discretion of Collec- 
tor to grant or refuse tapping licence — Jf exists. Set 

Bombay abkari act, S. 14 (l). 43 Bom. L R 896. 


BOMBAY TOWN PLANNING AOT (I OF 1915, 
S.. 16 — '’'Building^'* — Screen of corrugated iron sheets. 


The meaning of a “building” for purposes of S. 15 
(1) of the Bombay Town Planning Act is sufficiently 
wide to include a screen made of corrugated iron sheets 
Such a screen is a “wall“ and therefore a “building” 
{fVadia and Westan /Jf) EMPEROR v. BUDHaBHai 
Sakarbhai. IX.R. (1944) Bom.445=217 I.C. 34 
—17 R.B, 152=46 Cr. L.J. 183=46 Bom. L.R 477 
=A.I.R. 1944 Bom. 290. 


BOMBAY VILLAGE FANOHAYATS ACT (IX 
OF 1920), S, Right to collect taxes front occupants 
of sites in village market — Contract of lease — If ultra 
vires — Suit to recover money due under^Mainiainabi- 
lit y— ■‘Contract Act, S. 65, 

A village panchayat is incompetenat to form out the 
right which it has under the Bombay Village Panchayats 
Act to collect taxes or dues from persons who occupy 
sites in the village market. As agreement leasing the 
right to collect these dues is therefore uitra vires and 


There isnoLliiiig in tije rules framed under the 
Act enij)ovvering any one other than a properly 
appointed inspector to Inspect weights and 
measures. A manual assi. slant, not being an 
Inspector, is not authorised to perform any of 
ihc acts referred to in the Weights and Measures 
Act. (O' Sullivan, J.) Gulabrai Santdas v, 
Kmberor. 212 I.C. 163=16 R.S. 249=45 Cr. 
L.J. 550=A.I.R. 1944 Sind 89. 

BOUNDARIES — luxation of— Tidal and 
navigable river given as boundary— Boundary 
hue IS at niecliuni water mark. Nauottamdas 
IIaujivandas Si Co, v. Bulsar Town *\faNia- 
PALiTY, Q.I). i9.h)-U) Vol. Col. 3257.] LL.R 
(1941) Bom. 97=192 I.C. 635=13 R.B. 268= 
A.I.R. 1941 Bom. ll, 

BROKER — Comini.ssion Right to. See Con- 
tract Act. S. 219. 

BUDDHIST law (Burmtst)— Administration 
of estate of deceased spouse— Proper person to 
administer. 

The widow or widower is the proper person to 
administer the estate of a deceased spouse estate, 
The widow or widower usually has possession of 
whole o£ the estate at the time of death of the 
other spouse and i.s in most cases entitled to the 
whole or a large part of it. It would, therefore 
require very special reasons to justify the grant 
of letters of administration to any other person. 
(Mosely and Sharpe, JJ.) U Tun Yin v. U Ba 
Han. 194 I.C. 439=13 R.R. 309=A.LR. 194 I 
Rang. 133. 

(Burmese) — Adoption— Act of shtnbyuifig 

Evidentiary Value. 

The act of shinbyuing does not necessarily 
show that this work of merit is performed speci- 
fically because of the relationship of parent and 
child. (Mya Bu and Mosely, //.) U Maung 
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GYit/. Maung Shwe Thee. 196 1.0.144=14 1 
R.R. 71=A.I.R. 1941 Rang. 183, I 

(BvLrmesQ)— Adoption— ApatUha porm^ 

Apatitha child living apart from parents — Right 
to inherit — Froof of joint living — Necessity, 

An apatitha child who lives apart from his or 
her parents is not entitled on the surviving 
parent’s death to inherit. The rule of law is 
established that merely because the circumstan- 
ces of the case point to a separation having been 
more desirable the proof of joint living cannot 
be dispensed with in seeking to establish a claim 
to inheritance on the ground of apatitha-adop- 
tion. (Roberts, C. /. and Dunkley, J.) AIa Tin 
Ayez/. Khin Khin Gye. 198 I.C. 37=14 R.R, 
154=A.I.R. 1941 Rang. 265. 

— —(Burmese) — Adoption — Buddhist monk — 

If can adopt, 

A Buddhist monk cannot validly adopt. A 
Pongyi being bound by the Vinaya, cannot adopt. 
(Dunkley and Blag den, JJ,) Ma Kvm Seih 
Maung Kyin Htaik. 1940 Rang.L.R. 783=193 
I.C. 507=13 R.R. 251=A.I.R. 1941 Rang. 87. 

— Adoption Keittima — Proof of — Over- 

whelming positive evidence of adoption — Natural 
father gif ting property to adopted son and styling 
him as son— If can ajfect conclusion from posi- 
tive evidence. 

Where there is overwhelming positive evi- 
dence in favour of a Keittima adoption the fact 
that the natural father describing himself as 
father and the adopted boy as his son in a deed 
of gift, gives the latter a share in his property 
cannot overthrow the conclusion from positive 
evidence. (Ba U , J.) M. hi . M. M. Meyappa 
Chettyar z;. Ma Nyun. 1941 Rang.L R. 742= 
A.I.R. 1942 Rang. 68. 

(Burmese)— Adoption— Keittima form— 

Proof of publicity and notoriety. 

According to the law of Burma no formal 
ceremony is necessary to constitute adoption. 
Whether there is or is not a ceremony of adop- 
tion, there must be proof of publicity; if the 
ceremony of adoption is public then publicity 
may be established by proof of that fact alone; 
but if it be private, then there must be proof of 
publicity and notoriety in addition in order to 
ifistablish the existence of the relationship. The 
fact of adoption may be inferred from a course 
qf conduct inconsistent with any other supposi- 
tion; but in that case the publicity or notoriety 
of the relationship must be satisfactorily proved. 
Evidence of isolated private conversations in 
■which the adoptive parent is alleged to have 
made remarks indicating that she had made an 
adoption, does not amount to evidence of publi- 
city or notoriety such as is required in a case of 
this kind. (Roberts, CJ. and Dunkley, J.) Ma 
Tin Aye z;. Dhik Khin Gyi. 198 I.C. 37=14 
R.R. 154=A.I.R. 1941 Rang. 265. 

' " —(Burmese) — Adoption — Keittima Enjoy- 
ment of profits — Performance of funeral rites— 
Inference of parent and child relationship if justi- 
fied. 

Q.D,-37 


BUDDHIST LAW (BURMESE). 

The fact that the alleged adopted son was 
allowed to work the land belonging to his alleged 
adoptive parents and enjoyed the profits out of 
which he maintained the old couple is quite 
insufficient to show that there was relationship of 
parent and child between his alleged adoptive 
parents and him. The fact that the alleged 
adopted son helped in the conduct of the funeral 
rites of the adoptive parent does not necessarily 
show that he is the nearest heir. (Mya Bu and 
Mosely,JJ.) Q JVJaung Gyi v. Maung Shwe 
Thee. 196 I.C. 144=14 R.R. 71=A.I.R. 1941 
Rang. 183. 

CBntmtst)— Adoption — Keittima adop^ 

tion— Proof of — Evidence of notoriety and publi- 
city when relevant— Nature of admissible evi* 
dence regarding conduct. 

It is true that publicity must be given to the 
relationship in the case of keittima adoption. 
But where a formal ceremony of giving and 
taking in keittima adoption is shown to have 
taken place in the presence of credible witnesses 
who were summoned in order to secure publicity 
and notoriety to the factum of adoption proof of 
adoption is complete. It is not open for an 
adoptive parent who repents of his choice to 
disinherit a keittima adopted child, or when such 
a child has died, to defeat the grandchild’s claim 
on his estate by conduct which shows a desire to 
defeat it. If the formal giving and taking be 
done privately, publicity must afterwards be 
given to the fact. But where the ceremony itself 
is public, the fact of its having been so* ensures 
at once and for all times the degree of notoriety 
requisite for the establishment of the relation- 
ship. A reputation can only be established 
by admissible evidence and S. 50. Evidence Act, 
excludes evidence of mere rumour or gossip to 
the effect that an adoption has taken place or 
that such and such a person has no adopted child* 
The opinion of any one who has special means of 
knowledge as to the existence of the relation- 
ship of one person to another is a relevant fact* 
if that opinion is expressed by conduct. Evi- 
dence may therefore be given as to the behaviour 
of the parties between whom the relationship is 
alleged to exist towards each other and as to the 
treatment accorded to them by others. Witnesses 
cannot allowed to speak as to current 
gossip in the neighbour-hood of the existence of 
a relationship or of the absence of any relation- 
ship at all. The Court will consider the evidence 
of those who had opportunities of seeing the 
treatment accorded to the adopted child by the 
parents and others and come to a conclusion as to 
existence or non-existence of the relationship. 
Once there is evidence which is conclusive in 
establishing the fact of a public adoption^ by 
means of a formal ceremony, no necessity exists 
of further evidence on the point and no amount 
of negative evidence pointing to the Hack of such 
relationship by reason of subsequent conduct can 
affect the conclusion unless, indeed, it is directed 
toward showing the breaking of the adoptive tie. 
(Roberts, CJ. and Dunkley, J.) Ma Nyun Yin v. 
Ma Kyin. 1941 Rang.L.R. 445=198 JX.42=: 
14R.R. 157=?A.I.R. 1941 Rang. 276. 

— — Burmese) — Adoption K0d^hMp^ 
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BUDDHIST Law (BUEMBSB). 

betweenadaptiue pdrcnl iini idopted boy — Severn 
ance —Udil.uerul Ac: —Sujlcieiicy — Ac^me^^ccnce 
of thtboy—EjJcct. 

The reiaiiuiisliip between an adoptive parent 
and his adoptive ciuid cannot be tcruiuiaied b> 
tne minatcral act ot the parent, lie cannot 
disiiiheru hib adoptive child. Tne relationship 
can be severed by the act or acts utdhe paient in 
wuich the child, having reached the age of discre- 
tion, has by his conduct acquiesced. The conduct 
may be such as to raise a presumption that the 
boy intends to break otf the lelatioiiship and in 
such casCi he foricits his right ot inneutancc. 
Where the boy was tr^iined t»y persons other than 
thetaiher and later on lived apait troiii the 
father, and did not claim a share when the tathei 
re-marned and paid the natural daughter in 
satisiaciion ot her claims and he attended the 
father’s iuneral merely a guest and did not 
take part in the ceremomes, die circuiiiManccs 
were enough to raise a presumption or micunce 
that the relationship was scveied. {Dunicley mui 
Bhgden, JJ,) Ma Kvin Slin v. AIauni. ivYin 
Htaik. 1940 Rang.LK. 783 — 193 i.C, 507— 13 
R.H.251=A.I.R. 1941 Kang. 87. 

-(Burmcse)~.^^aJu;)n '(;« — Evidence of repute . 

•^^Nature of evidence admissible. ' 

Evidence to the eh'cet that a person alleged to , 
be adopted is known in ttie village as liic son ot i 
the alleged adoptive patents is not evidence o£ ; 
repute, and is clearly inadmissible as being i 
hearsay. The evidence of repute which is' 
allowed by the Evidence Act must saiisly the 
requirements of S. 33 (5) and (0) and S. 50 of 
the Act* Such evidence must be expressed by ! 
the conduct of the person expressing the opinion ; 
as to the relationship, who has special knowledge 
pf the existence of the relationship. (iUy.i Bu 
and Mosely, JJ,) U Mauxg Gyi v. Maun Shwe 
Thee, 196 l.C. 144=14 K.R. 71=A.I.R. 1941 
Rang. 183. 


BUDDHIST law (BUBMESE). 

clecLcd. {Roberts, CJ. and Dunkiey, J.) U Zau* 

j i'lPALA V. iJ XiitruAMA. ihii .E.E 20i=5 

iJl LC. oJ7 = ii B.B i- A I.B 19 il Baug. 159. 

(Burmese) —Eiiidaungg 3 i couple— Atetpa 

piopcri^- — 1 1 liecomcs joint pi oitcrly — Right, if 
any acquired t)> eitiier S[)U(isc. U San Yi v, 
MaUxN'gRuYi. UdJ. 1930 — mu Vol. 1, Col. 
3J57J i 0, 426 - 16 K.E. 17 7. 

(Burme^ej—Eindaunggyi couple— Death 

of botii wuuuui issue wiiliin a week of each 
other — Rigtus oi atet chihireu — iJoctrme of 
common disaster — Applicability. U San Yi v , 
AIaungKoyi. lAnu Q- a. lubo — mo Vuh i. Col, 
3357.J 192 l.C. 426-16 R.K. 

(BuriXiese) Inhcfiiancc — Manukyd Book X, 

S. 8 LoK}.t> u. tion — I\ii,kts of ihiliifen o{ first marri' 
ape* on a doth et thdo moinor, 

VViierc the provisions ol the Manukye are clear 
they must be appiicii. Tiiere is a special provb 
Sion m ^.8ol iniuk X for tiie iniuiiicd lettetpwa 
oi tlie ueve<l,^ed paicni,mu llierc is no special 
piovisioii lor the uiuciiicti Uttctpzva of the 
surviving p; rtiii, ami coiisciiuciiily it is plain as 
a liiattei oi cousti lk iiuu, tiiai ilic miiei utd irhd* 
pzva{)iilic Mirviviug i>au iit is iuci tided in the 
gciieial term 'property acquiicd (.lunng the cover- 
luicot ids luoiitcr'* Sucii mlienicd property is 
joiiU properly oi liie couple. Tiic words used in 
the aiKive phra>c aie sulucicnfly wide to include 
not only hnapaaon proiicrly acquiretl by the joint 
exertion oi thecoupicimt also property acquired 
during coveriurc by eitiier of them by inheritance 
iroui their patents or rclatiuiis, and the phrase is 
certainly not restricted to property only, 

liciicc on tlic death of a re married mother with- 
out leaving any issue by tiie second marriage, her 
children by the hist mairiagc are entiled to a one- 
sixth share in the joint properly wheiiier 
con or inheriud property, of their mother and 
step-father. {Roberts, L.J, and Dunkiey J.) 
U Hla PL 0 *. Ma ilLA Khin. 1941 Rang. L,R. 


(Burmese) — Co-owiw — ^^^^ 440-198 l.C. 149—14 R.K. 184 1941 

pertyt-Children if hold it as co-owners— Absence ‘ 229. 

of partition— Presumption of co-ownership. . — (Burmese)— Bk. X,S, 2^—Applh 

The fact that the property belonged originally I tn-m/Ps zested interest in payin 

to their parents does not in itself prove that the j of S. 28, if restruH^e in its optr&> 

children hold it as co-owners. But if after the i 

death of the parents, there is no partition of the ' A daugiiterdudaw could not he deprived by the 
estate among the children and they continue to j rule in Manukye Book X, S. 28 of her vested 
live together, they may be presumed to hold the 1 interest in the property of her husband, to 
property as co-owners. {Mackney, J.) Maung Po j wiiich vested interest the law of inheritance could 
V. PoNyi, 195 l.C, 234=14 R.R. 34= j have no applicatiorn All property acquired by 
AXR* 1941 Rang, 111, | either or both spouses before or during marriage 

pass into common enjoyment and both spousce 
have a vested interest m ail such property. The 
wording of S. 28 of Book X of the Manukye does 
not appear to restrict its operation to the vested 
interest of tiie deceased in the undivided family 
property only but appears to extend its operation 
to the property ot the deceased generally which 
is in the possession of the parent. (Mya Bu and 
Dunkiey, JJ.) Ma Aye Tin v. Daw Thant. 1940, 
Rang. L R 831« 194 l.C. 313=13 R,R, 297=A,I. 
R, 1941 Rang 99 

■ (Btirmese)-*Marriage — Denial of*-Burdcft 

of proof. Maung Maung^/. Ma SeinKvi. Istt 

Q. D. 1936'--40 Vol. I, Col. 674.] 192 1.0. 49»18 

R. B. 163, 


—“—(Burmese)— law — DeatA of 
owner of poggedika property— Effect, 

If the owner of poggalika property dies without 
making a valid transfer of it during his life time 
it becomes on his death, sanghika property. 
i^RolberU, C.J. and Dunkiey, J,) U Zawtipala v. 
U Thatdama. 1941 Rang. L.R. 204 «194 1 c 697 
=14 B.B. 1=A.X.R, 1941 Rang. 169. 

Ecclestasiical law — Election of presiding monk 
of Sanghika kyaungdaik— Validity, 

Where the majority of the Sangha desired that 
a monk should be elected presiding monk of 
Sanghika kyaungdaik and expressed their will at 
» ras«tJBg,then it mast be hjld that he was validly 
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(Burmese) — Marti age — Divorce — • Procedure 

and remedy open, 

A husband whob'^lieves bis vviTe to be snilfv 
of adultery may obtain her admis'^ion of guilt 
and the disolution of marriaae mav take place 
by mutual consent on the footins^ that the hu*;- 
band retains the hnapazon property. Tf he cannot 
do this and a separation ensues bv reason of his 
own desertion, then he has three years in which 
lo brine a suit for a decree of divorce, but if by 
reason of their differences his wi^e has deserted 
him, he onlv has one vear. In the suit fora 
decree of divorce he may, if he can, prove the 
factum of adultery, but unless he '^oes so 
dissolution of marriase heromes effective at the 
expiration of one or other of these periods which 
ever may applv. He is no longer a husband 
and he cannot ‘'prove the adultery in a suit for 
divorce brouobt by him*’. Hor can he bring a suit 
for a declaration that the dissoliition of the 
marriage tie was effected in cHcnmstances that 
his former wife has b^-en guiltvof aduUerv. 
(RoherHsi CM. and A) Ma 1\Ta 

T-AY. 2941 Rang, L,R. 14:r-194 I.C. 482==13 R-H. 
311=:AJ.R. 1941 Rang. 118. 

(Burmese) Afarriage — Presumption — 

Essentials to be p’^oved AtA.uNo ATattng v ATa 
Spin Kyt Q.D. 1936— ’40 Vol. T, CoL 675.1 
192 I.C. 49 = 13 R.R. 1F3. 


In cases where husband and wife die within a 
short time of one anoiher, where prorerfy has 
been inherited during m triage from collaterals 
by one party onh it slmuld be treated not like 
property Inherited from parents, nor as jointly 
acquired property, but on the some footing as 
pavin property, or as inherited in rases 
of divorce h\' mutual consent and should go to 
the extent of tw''o thirds to the relatives of the 
party w^bo inheifted it and to the extent of ore- 
third to the relatives of the other party (Mya 
Pu, nrtd Mnsrfv J7.) AfA Pwa Shin 7 * Ma nATK 

1940 Rang. L.R 753=1 q 4 I.C. 201=:13R.R. 284 
-A.IR. 1941 Rang 106. 

(Chinese) — Adoption — R^’ghf to inherit of. 

Amongst the Ch'ne«:e there is nothing which 
corresponds to appafittbn adoption as known 
'imong<it Ptirmese Bnddhistc and therefore if a 
child had been adopted at all it would be either 
adoption with a view to inherit or no adoption 
at all, that is to sav, proof of adoption amorgct 
tho Chit'C'^e would connote the right to inherit. 
(Roherf^y C /. RnvT'tev, J.') ATa A^’f ATva v. Chfw 
Thf-no Guat 198 I C. 777=14 R.R. 225=A I.R. 

1941 Pang. 334, 

BUNDELKFAITD ALTBifATTON OF LAND 
ACT (II OF 1903), S. S — Safe by a?riciAturist — Peal 
purchaser non^agrtculturist — 7f can acquire legal title. 


-(Burmese)— Afarrtage—Evidenre of— Re- 


putation of marriage — How to he established 
S. 50. Evidence Act, if affected by S. 110, Gr. P. 
Code. \Tauno Af AUNG v ATa Sftn Ky7. ]see O lA. 
1036-’40 Vol, I, Col. 675.] 192 I.C. 49=13 R.R. 
163. 

(Burmese)— Ora.ta — Attainment of status 

of-Test. 

One of the tests of attainment of orasa status 
is the competence to under tak'e the resp('.nsihili- 
ties of the deceased parent. When the qtiestion 
is what amount of help must he given, it must he 
decided with reference to each cz^e on the basis 
of what help was asked for or might rea<!onably 
he required. If a son is ready and willing to 
help in the acquisition of family property though 
not required to do so, or if he complies with 
requests to do so within the l*mits of his ability 
and in good faith, he shows the degree of com- 
petence required. 

Per Mya Bu, J . — For an orasa to qualify for his 
special rights joint living wuth the surviving pa- 
rent and active assistance in his or her duties is 
not necessary under present day conditions. 

^ Per Bat U.I , — Helping parents in the acquisi- 
tion of properties is not one of the requisites for 
the Hatus of an orasa child hut what is essential 
is that the eldest born child should be competent 
to shoulder the burdens and responsibilities of 
the parent of the same sex on the death of the 
said parent. {Roberts, CJ t Mya Bu, Moselv, Ba 
U and Dunklevt JJ.) Daw F. V Maung Aung 
Thew. l94l*Rang L.R. 665=19^ I.C. 139=14 
R.R. 175=A.I.R. 1942 Pang I. (F.B.) 

— ; (Burmese) — Succession — Husband and 

wife dying within a fortnight of one another — 
Property inherited by husband from collateral'^ 
Shares, 


It the ostensible alienee is an agricukurist but he 
holds the property for a third party who is a non- 
aaricultnrist no resultant trn^t can accrue in favour of 
the beneficial owner in de6ance of the provisions of 
S 3. (2) of the Bundelkhand Land Alienation Act. This 
is based upon principle that no partv can be allowed to 
circumvent or defeat the provisions of the law. 
(Mullaavd Yorke, //.) DkOKIN^NPAN. v. PaPPI 
Prasad I.L.B. (1945) All 2fil=1945 A.L J 
88=1945 A.L.W. 82^1945 O.W.N. (H C.) 82« 
1945 A.W.K. (H C.) 77-A.I.E. 1945 All. 141. 

Ss, 3 and 9 {3)-^A pplicahility — Mortgagee 

prior to Act — Position of. 

S. 3 of the Bundelkhand Land Alienation Act 
makes no exception of any kind in favour of a 
non-agriculturist mortgagee, who had obtained 
his mortgage from an agriculturist entitling him 
to foreclose the property prior to the passing 
of the Act. Such a mortgagee is hit by this sec- 
tion.^ After the passing of the Act, he cannot 
obtain a foreclosure decree, having regard to S. 9 
(3) of the Act, nor can he acquire title to the 
property by ^means of a private treaty or sale. 
(Mulla and Vorke. If ) Deoktnanpan v. Badri 
Prasad. I.L R. (1945') A 261=11945 A.L.T. 83 
=194*^ A.L.W. 82=1945 O.W.N rH.C )82=1945 
A.W.R. (H.C.) 77=A.LR. 1945 All. 141. 

S. 14 and Court-Fees Act, Sch. IT, Art, 

17 (6)— Dismissal of application under S. 14 to 
convert sale into mortgage~lf a decree^Ap^ 
peal--Couri-fee payable. 

An order of dismissal of an application under 
■ S. 14 of the Bundelkhand Land Alienation Act to 
' convert a sale into a mortgage has the force of a 
decree though not in the form of a decree. Jn 
an appeal against such an order, the sub/^cf niat- 
, ter is not capable of being estimated af a^ ihoney 
value and hence it falls under Art. 17 (6) of Sch* 
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BTIEDEN or PEOOF, 

11 to the Court-Fees Act, {Harper. S.M. and 
Saike^ JM.) Shambhu Nath v. Har Prasad. 

1941 R D. 682 = 1941 O.A.(Supp.) 612=1941 A. 
W.R.(Rev.) 672. 

BURDEN OF PROOF. See Also Evidence 
Act; Ss, 101—105. 

— Benami““5^<f Benami— Burden of Proof. 

-Claim to damapfes from ex>tru'?tee for nep:- 

ligcnce — Allegation that defendant allowed rents 
to become barred — Onn? — What plaintiff has to 
prove. See Trust— Trustee. (1943) 1 M.L.J. 
144. 

— Collusion, 

The onus of proving a plea of collusion in 
regard to an entry in the patwari papers is on the 
person alleging it and in the absence of any evi- 
dence on the matter the Court is entitled to be- 
lieve the entries. {Sathe, J M.) Shankar Kai 
V. ChandI MrsTR. 1942 A.W.R. fRev 'I 361 ri) = 

1942 O.A, (Supp.) 387 (i)=i942 O.W.N. (B.R.) 
494. 

—Consideration — Absence uf. See Deed- 

Consideration. 

Importance— Evidence adduced by both 

sides— Adoption and gift under suspicious circum- 
stances— Plea of fraud --Onus. 

Where both sides have produced evidence the 
question of burden of proof is not of much im- 
portance. The que.stion, whether the rule that 
where a will executed under suspicious circum- 
stances is challenged on the ground of fraud, be- 
fore the question of fraud could arise the party 
propounding the will must remove the suspicion 
arising from the circumstances connected with 
the execution of will applies also to the cases 
of adoptions and gifts under suspicious circum- 
stances was not necessary to be decided for the 
purposes of the case. {Allsop and Varma, //.) 
Karan Sinch Kuarv. Bikendra Singh. 1942 
A.L.W. 196. 


BUBBEN OF PEOOF. 

Relevancy — All the evidence placed hejoft 

Court-Effect. 

The question of burden of proof is ptirely aca- 
demic, when both the parties have placed before 
the Court all the evidence they wished to adduce 
and the decision of the Court has been arrived 
at on a consideration of the entire evidence. 
(Davis C.J. and LohOf J.) Siiivdas v. AIahomed 
Shah. I.L R. r 1943) Kar. 263=211 1 C, 99=16 
R.S. 158=A.I.R. 1943 Sind 192. 

-Suit by of the grotmcl ofi escheat; 

See Crown— Siur by. 1941 O.W. K. 33. 

-Suit by Government on the ground of esch' 

eat -Onus of />rop/— Prima facie proof of non* 
existence of preferential heir to Iasi male 
oivner. 

Wfiere a suit is instituted by the Crown for 
declaration of title to and possession of property 
on the ground that the property had devolved on 
the Crown by esche.it, it Ino' first to he ascertain- 
ned whether the necc-<;sary retjiiisites fortheesta- 
, hlishnumt of that title have been made out, 

' Where the Crown’s title to pet the property 
1 rests not in possessing any speci.al qualification 
I but in the assertion that no other preferential 
claimant wms in existence at the time of the last 
; owner’s death, the onus of proving that no such 
; person was in existence would lie on the plaintiff, 

. and since a negative fact has to he established by 
j the plaintiff, the prima facie proof of such non- 
! existence would be obviously enough. But that 
! proof must he of such a character that firstly it 
! may put the matter beyond any reasonable doubt 
j thereby discharging the onus prohandi, and secon- 
dly, of such a nature as may shift the burden 
; of proof on to the defendant to rebut the^ evi- 
! dcncc adduced on hehnU of the plaintiff which, if 
I not rebutted would entitle the latter to the relief 
' asked for, {V enkataramana Rao and Ahdur 
Rahman fJ.) Khtshnaswami N.atdu v. Secre- 
tary OF State. 55 L.W. 578=A.I R 1943 Mad. 
, 15^208 I.C. 38=16 R.M. 148=(1942) 2 M.LJ. 
i 431. 

t 


■ — Limitation plea. j 

When limitation is pleaded in defence, the duty ! 
of proving that the^ suit is within limitation 
always lies on the plaintiff. Shirrejff, S.M. and 
Sathe,JM.) Lachman It. SiA Ram. 1941 R.D. 
672=1941 O.A. (Supp.) 617=1941 A.W.R. 
(Rev.) 677. 

---■Misconduct---Ri$k note form H. See Rail- 
ways Act, S. 72— Misconduct. 1941 A.W.R, 
(H.C.) 5. 


Plea of payment of money under mistake 

of fact— Onus., See Pleadings. 22 Pat. 220. 

— R ectification of land register. 

The onus is plainly upon the party seeking recti- 
fication of the Land Register to show that the 
entry which is prima facie right ought not to be 
there. (Lord Atkin,) The Heirs of Prince 
Mohamed Selim v. The Attorney-General of 
Palestine. 1971.0.48=1941 A.W.R. (Rev) 
747=1941 O.L.R. 846=1941 O.A. 709=A.I R 
1941 P.C. 99 (P.C.)=8 B.R. 184=14 R.P;c: 


—— .VutV for damages — Defendants^ admittedly 
trespassers— Onus as to mesne profit 

A trespasser is bound to establish if he wishes 
to do so, the exact amount of mesne profits 
which he has received from the porperty^ over 
which he has trespassed, although the initial 
burden would be on the plaintiff to establish 
facts which would give the Court some basis for 
estimating the amount of damages, (AUsoP am 
Mathur, Jf.) Ahmad Alt Jorr Prasad. 1 L.R 
(1944^ All 241=1944 A.W.R. (H.C.) 229=19^ 
O.A. (H.C.) 229=194( OW.N. 71=1944 A.L.W, 
264=1944 A L.J. 264=A.I .R. 1944 All. 188. 

I Suit for eviction and arrears of rent— Pita 

I that land is inam and that defendant is occupancy 
ryot not liable to be ejected — Further plea that 
Civil Court has no jurisdiction— Onus, 

Where a defendant in a suit for arrears of rent 
and eviction raises the plea that the land is an 
inam and that therefore he has occupancy rights 
and cannot^ be evicted and that the Civil Court 
has no jurisdiction to try the suit, the burden is 
upon him to prove his allegation. It is not for the 
plaintiff to prove that the land iurtt «« matn 
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BURMA CARR. OF GOODS BY SEA ACT (1925). 

(King, J.) Singaracharyulu v. Sesharao. 
1941 M.WN. 803=54 L.W. 602=A.IR. 1941 
Mad 865=200 1.0.433=15 R.M. 44=(1941) 2 
MX.J, 432. 

— — Suit to declare adoption invahd— Onus, 

In a suit for a declaration that an alleged adop- 
tion is invalid and that a particular defendant is 
not the adopted son of another, the burden is on 
the plaintiff to make out a case that 

the adoption which is challenged is invalid in law 
or never in fact took place. (Fazl Ali 1.) Kast 
Pabt V. Radhtkadet. 205 T.C. 133=8 Cut.L T. 96 
=15 R P. 245=9 B.R. 196=A IR. 1943 Pat. 68. 

— ; — When a determining factor and when not — 
Withholding of evidence relying on onus—Pro- 
priety — Duty of parties. Chan W^an Hong Tong 
V. A.K.A.r. T-V. Chettyar Firm. [3-^^0.0.1936 
—MO Vol. T, Col. .3258 ] 194 I .C. 270=13 R.R. 

294=A.I.R. 1941 Rang. 108. 

BURMA CARRIAGE OF GOODS BY SEA 
ACT (1925) Sch Arts. 2 and 3-Act and Sch- 
edule incorporated in contract to carry goods by 
sea— Damage to t?oods by negligence — (Tause of 
auction on contract or tort — Limitation Bilasroy 
V . SciNDTA Steam Navigation Co., Ltd. [^ee Q.D. 
1936-MO Vol. I, Col. 3258.] 192 I. C. 283=13 R.R. 
171. 

BURMA CONTRIBUTORY PROVIDENT 
FUND RULES, R 5 (S) and Burma General 
Clauses Act. S. 2 (^4) Construction of R, 5 (3) — 
Person-^Meaning of — Validity of nomination of a 
Charity Home to receive fund. 

R. 5 (3) of the Burma Contributory Provident 
Fund Rule says that a subscriber may nominate 
a person or persons to receive the fund and in 
order discover, what is the meaning of ‘a person* 
it is necessary to refer to the Burma General 
Clauses Act; and in Cl. (44) of S 2 of that Act 
it is enacted that ‘'person shall include any com- 
pany or association or body of individuals, whether 
incorporated or not”, unless there is anything re 
pugnant to the subject on context. There is no- 
thing repugnant to this meaning of 'person'* in 
the Burma Contributory Provident Fund Rules. 
Hence if a subscriber has no family, he is not 
compelled to leave it to an individual or individu- 
als. The nomination of a Charity Home for girls 
as the person entitled to receive the fund, is there- 
fore quite a vab'd one. (Sharpe. J.) Hannay z/. 
Rodrigitez 1941 Rang.L.R. 712=A.I.R. 1942 
Rang. 64 (2). 

R. 5 (3) — **Person*^ — If includes associa- 
tion. 

Having regard to the provisions of S. 2 (44), 
Burma General Clauses Act, the word ‘^person** 
in R. 5 (3) of the Contributory Provident Fund 
Rules (Burma) must be taken to include any 
company, association or body of individuals whe- 
ther incorporated or not. (Roberts, C. J. and 
Dunkley, (.) Ellen Florence RonRir.UFZ v, Edi- 
th Mary Hanna Y. 1941 Rang.L.R. 720=A.I.R. 
1942 Rang. 64 (2). 

•— R. 5 (6) — Nomination cancelling previous 
nomination invalid^ Validity of previous nomina-^ 
Hon, 


BUEMA DEFENCE ACT (1940). 

Under Rule 5 (6), a nomination can be cancel- 
led only by another nomination, (i.e.) another 
valid nomination, and if the subsequent nomina- 
tion is invalid, the previous nomination remains 
un-cancelled and is valid. (Roberts, C.J. and 
Duuklev, J.) Ellen Florence Rodriguez v. Edith 
AFary Hanna y. 1941 Rang.L.R. 720=A.I.R. 
1942 Rang. 64 (2). 

BURMA COURTS (AMENDMENT) ACT 
(IV OF 1932) S 2 (1) — Creation of new Court 
— Ejrecution in respect of decree passed by District 
Court — Forum. 

The creation of the Assistant District Court 
bv the Burma Courts (Amendment) A^t (1932), 
S. 2 (!) did not extinguish the jurisdiction of 
the District Court to execute its own decrees 
under S. 38, CP- C<^de, where the amount did 
not exceed (he pecuniary limit of the jurisdiction 
of the Assistant District Court. (Mya Bu and 
Mosely, JJ) Subramantan ChfttIat? z;. L. N. 
Chettyar 'Firm. 1940 Rang.L.R 725=193 I. 
C. 318=13 R.R. 244=A.I.R 1941 Rang. 56. 

Burma Court "Manual— Scope of — Depar^ 

iure from directions in, if gives a right of appeal. 

The Burma Courts Manual has not the force 
of law^ but is a mere collection of directions gVen 
by the High Court to its subordinates. A depar- 
ture by a Court from a course it prescribes does 
I'Ot of itself give r.n unsuccessful litigant a right 
of appeal. (Blngden, J.) Bhawani Sankar 
Tatsiz^, Ganga PraSad. 198 I. C. 516=14 R.R, 
*204=A.I.R. 1941 Rang. 244. 

BURMA COURTS MANU.AL, Para 102— 
DiscreHon of District Magistrate — Exercise of — 
Principles. 

Para 102 of the Burma Courts Manual based 
on the provisions of S 17 (1), Cr. P. Code, no 
doubt applies to pending as well as to completed 
proceedings ; but the discretion which has to be 
exercised is the discretion of the District Magis- 
strate, unfettered by influences and pressure 
which may weigh wdth the Deputy Commissioner 
and it can very rarely be a proper exercise of 
such discretion to remove a pending proceeding 
from the Court of a Magistrate and forward it 
to an executive officer, and even in the rare cases 
when such a course might he justifiable it would 
be essential for the District Magistrate to take 
adequate steps to see that the record must be 
returned within a reasonable time so that the trial 
could proceed. (Dnnklev, J.) King v. Maung 
Po Thatng. 1941 Rang L R. 82=194 I C. 370= 
13 R.R. 306=42 Cr.LJ. 573=A.I,R. 1941 
Rang. Il4. 

BURMA (FRONTIER DISTRICTS) CRI- 
MINAL JUSTICE REGULATION (I OF 
1925) Sch.. Cl (ii) — Transfer of cases — Powers 
of High Court — Cr. P. Code. S. ‘^26. Maung Ba 
K u V, The King [See Q D. 1936 — MO Vol. L 
Col 6921. 192 1 . C. 250=13 R.R. 175=42 Cr.LJ- 
261=AI.R. 1941 Rang. 31. 

BURMA DFFENCE ACT (1940)/ S, t 8- 
Order fixing maximum prices at tvltim particular 
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BITEMA. ^'EFBISTCE RULES. 

dealer might sell commodity — If valid under 

S. 1.^. 

The Con|ro]lt‘r of Prif'os hnd no anthority 
under the or linanre r.f 1030 to fix the maximum 
price nt whieli parliciilnr dealer mieht qell a 
comniodifv. _^u<'h an f>rder is, therefore, not 
valirl imde’- IB of the Burma Defence Art j 
(Rohe^-tu C.l.) K. Roy v. Trf Kif^o. 1941 
RanirL.R 2 s 3=1Q2 I.C. 770=42 Cr.L.J. 335= 
13 R R. 235=A.I.R. 1 941 Pang. 1. 

BURMA DEFENCE RULES -CoufroZ of 
Prices Order, (1940), Para 6 — Liability of master 
for acts of servants. 

Ordinarily a person should not he held liable 
for a criminal act of another. No person can he 
charged with the commission of an ofTonce un- 
less a iiartirular intent or hnowlcdge or wens 
rcfl—is found to he pre'=ent ; hut in ca'-es where a 
particular intent or state of mind i« rvU of the 
essence of an offence, the pcr'=on c.afi h(^ held lia- 
ble for the act or omts^iion ofamUlier. But the 
Defence of Burma Act a piece of ^‘mcrgenca' 
legislation and is designed and intended, among 
Others, to prevent profifeeriiu.'- so as to eticnre 
the proper working of the normal ecem-mir life 
of the ueoide T’se act rDll ertirclv fail in its 
ohject if a master is urU iudcl Hal.le for the art of 
his servant or a partner for the act oi his co-part- 
ner. Because <''f this, para. 6 of tlie Con^r d of 
Prices Order, 1940. has hern enacted. T.oohed at 
from this point of view, It will found that 
there is nothing inconsistent between this para- 
graph and S. 2 (1). Ch .3 (2) the Defence of 
Burma Act. (Pa U. M Tsmatt. ATattomfu 
Hatfk V . Thf. Ktng. 1941 Rang L.R 536=14 
R.R. 152=197 I.C. 845=43 CrXJ. 287=AJ.R. 
1941 Rang. 349. 


— — Rr. 2 (9) and 130 — Pithlic servant within > 
the meaning of — Head Clerk of controller of I 
prices — Competency to file complaint. i 

A head ckjrk of a Government office is a per.son who i 
occupies a position to which certain rlutir-s of a public ' 
character a^e attached or a person who ricrupie.s i 
a place in the administraticai of Government, He is ac- 
cordingly a h'ubltc servant' within the terms of the ; 
de6nition in S. 21, 1. P. Code. Hence the head clerk; 
of the office of the controller of prices whose duties are i 
Immediately auxiliary to those of the controller, to ; 
whom the Government has delegated part of its func- 
tion« is a public servant competent to lay a complaint in ! 
respect of an offence under Defence of Burma Rules, j 
(R/x V. /.') ISMATL Mahomep Haiek r>. The King. ^ 
1941 Rang. L.R. 536«14RR. 162*>197 I.C. 846» ' 
43 Or. Ii. J, 287 A I.R. 1941 Rang. 349. 

BtTRMA GRNBRAt, OLAtTSES ACT (1898) S. ; 
24 — Enactment — Ordinance, if an. 

An Ordinance is not an enactment and an Ordinance i 
which has expired, is not an enactment w^hich is repealed. 
(Roberts, C. /.) vS K. Roy v. The King 1941 
Rang L.R 26*19210. 770*42 Cr. L.J *335*13 
R.R. 236* A.I.R. 1941 Rang. 1. 

S. 6— Effect of repeal of Habitual Offenders 

Restriction Act by Burma Act I of 1936. Set Habi- 
TUAl OFFENDERS RlSTRICTION Act, S. IS (?) AND 


BURMA INCOME-TAX ACT (XI OF 1922). 

■Rttrma Act I ('jf and Burma General 

Clauses act. 1941 Ranf. LK. 239. 

BURMA INCOME TAX ACT (XT OF 1922), 
S 4 (2)-—Ri'}nitfance of forcigji profits— JVhat is 
— Motjry he^ougino io customer ser<i from foreiqn 
branch to branch in Purma under instructions of 
customer— If taxable as remittance of foreian 
profits. 

Th^Tc is a pro^.'umptir.n that wIumi money is remitted 
from a foieien (Ynintiy, whom the a'-scsst'o Ciirri‘-s on 
hir-ine.'^s. the remittance is nuuU' out of profit.^. In 
(•itlor 'h,,t t!u- jiresinnption may he .>p{di'iiMe the re- 
miftatu’e inii'^t, ttf t'our e, be a uioittanre liv the asses- 
see of mur< v 5 rloiminp to the S'-ce. The a^'Sessee, a 
Hindu undivided f.-milv. vva'< cairvimt on u hankine and 
m.'ueyU ndine husi)U“^s ulth hranclH < at d/K and jV in 
Ihuma, avtj at T in t)ie Fcdt rated Malay .SraU.s, One 
had a cnrreiil r:rcY'unt wi'h the 7’ hrani'h of the 
a'''"'’"^‘'e‘- \vhi('h w'^‘^ in a '■'redit in a ( onstderafile sum. 
On l5 — I0~1937 .17 iiu ! rurttYl f fie T’ branch to send 
a ^um of Rs. 10,000 by hanker’s draft to their branch 
at .AMn Burma, th-' anmant to he plart d to her (ML) 
errdit in : lU'W acrvuint to he erpererj at A' and the cost 
of the draft to he d* hiti'd to her account .U T. ITer 
inMrut tiop^ were (hi'v carrier! ont. A draft Dr the sum 
of Rs. 10,000 on a B.ink at Ran'eaon waK purchased and 
thi'^ w.is p.airi 1 V the Ilardc to the hr. inch to the credit 
of M. 

Held, tli.it the money sent clearly was the money of 
.47 and not the money of the ass**s^ee» and the remittance 
was made by 4/.an<! not by th(r ii‘'sessee, and the re* 
m{V:m(e was ihcir fore not a remi'lanre to the a‘ispssee 
rrf foreign prc'flts tax rhU' umler .S. 4 (2) of the Burma 
Income-tax Act. (Roberts, C. /., Punkley and 
Sharpe, JJ.) f'nMi\tifisiDNKR Of Income-tax 
Burma 7/. A. K. A. K. Kamiiv. 19U Rang. L.R 
520=1961,0. 58n“r:l4 R K. 90 - (194X ) I.T.R. 347 
= A,IR. 1941 Rang. 263, (S.B.) 

"S. 10 (2) (lx)— " Income-tax Rr. PS and 36— 


w. iu v*'/ nc (*«(< ..ju— 

JntercreUitioii Life assurance coinpanv with 
head office in British dndia and branch in Burma‘S 
Computation of incowe — Proportion of Burma 
premia to xv arid preniia^Jf to be taken into ac* 
count —In term bonus paid to policy holder— If 
deductible. 

Rr, 25 and 36 of the Income-tax Rules sIk uld not be 
taken hh having any further etTect than that they provide 
a somewhat arbi lary, though convenient method of 
ascertaining the t(jtal profits or gains in res; ect of I/ife 
Assurance business, They cannot exclude the operation 
of unequivocal directions in the Act. It is for the 
, Income-tax Comnns-'loner to ascertain the proportion 
which one part of a business bears to whole as well as to 
' ascertain its tolal income and he is not bound, in as* 

' certaining such proportion to have rero^^^e to the Rules 
which deal only with the computation of total income, 
i The principles underlying the Act must be catefully 
. borne in mind in the interpretation of the Rules. The 
I asse«?ee, an Iir^urance Company carrying on life insut* 

I ance business, had its Head Office in Lahore in British 
I India and a local agency in Rangoon in Burma. For 
the assessment of the year 1937-1939, in respect of the 
: Burma branch*s income tiie Income-tax authorities 
1 calculated the income, profits and gains of the company 
nnder Rules 25 and 36 of the Burma Income-tax Rules 
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BUEMA INCOME lAX ACT (XI OF 1922). 

on the proportion of the Burma premia to the world 
premia received in the previous year 1936 — 1937. They 
also included the sums paid to policy holders by way of 
interim bonus in the total divisible surplus. The asses- 
see claimed that the income, prohts atid gains of the 
company should be computed on the proportion of the 
said premia received dui ill g the quadrennial valuation 
period ended 30 l1i April, 1936, and the sums paid to the 
policy holders should be deducted from the divisible 
profits. 

Heidi (1) that the Income-tax authorities were right 
in including the sums paid to policy-holders by way ol 
interim bonus in the total divisible surplus for the 
quadrennium ended 30th x'ipril, 1936, as they did not 
constitute expenditure incurred for earning the profits of 
the company within the meaning of S, 10 (2 ) {tx) of 
the Burma Income-tax Act. 

(2) (^per Roberts, C. J. and Dmkely, J., Sharpe, 
J, coniraj. that the Income tax auihonties were right in 
computing the income, profits and gains of the assessee 
for the Burma assessment in l937 — l93h on the propor- 
tion of the Burma premia to the world premia received 
in the previous year 1936—1937. iRoteris, 
C, Dunkley and Sharpe, JJ.) CommisSiumer 
Of Income-tax, Burma v, Lakshmi Insurance 
CO., LTD., RANGOON. 1981.0.330 = 14 E.R. 190 
(F.B.) =1941 1 U:.R. 616 = A.I.R. 1941 Sang. 212. 

^ . S. 24 (1) — Loss — Setting off — Time for — 
Assessee compelled to take over land and house 
of debtor in satisfaction of loan transaction — Sale 
of land and houses in parts m different years — 
loss in whole transaction claimed after sale of 
last part— Permissibility. 

The assessee, a Hindu undivided family carry- 
ing on a banking and money-lending business, 
took over in 1928-1929, about 63 acres of land 
and a house in settlement of a debt of Rs. 9,000 
due to them from a debtor. The land and the 
house were sold at different times in parts at the 
best price available at the time of the respective 
sales. The last sale was of the house in 1937-1938 
and the account kept by the assessee of these 
sales showed, when all the property had been 
sold, a loss on the whole transaction of 
Rs. 5,137-8-0. In that year the assessee made a 
claim to deduct as trading loss the total loss of 
the whole transaction, namely, the sum of 
Rs. 5,137-8-0. The Income-tax authorities dis- 
allowed the claim holding that in each year in 
which a sale of a part of the property took place 
the assessee ought to have made an estimate of ' 
his loss on that particular sale, and ought to have 
claimed the loss estimated to have been incurred 
on that particular sale in the accounting year in 
which it took place. 

HWd, that the contention of the Income-tax 
department was untenable, and that the assessee 
was clearly entitled to deduct the amount as a 
trading loss, for he could not know until the 
transaction had been completed what his loss was 
where only a part of the property had been sold, 
whilst the rest remained in the hands of the 
assessee and might result in a profit or might 
result in a loss* and the whole transaction was not 
complitf, up aisisssapat cpuld bp madf, ' 


BURMA LAWS ACT (XIII OT 1898). 

{Roberts, C. J., Dunkley and Sharpe, //.) Com- 
missioner OK Income-tax, Burma v, A.K.A.R» 
Family. 1941 Rang.L R. 520=196 I.C. 589=14 

R. R. 90=(1941) I.T.R. 347=A.I.R. 1941 Kang. 
263. 

BURMA CLOWES) LAND AND REVENUE 
ACT (HOF 187b). Ss 46 and 47 and Burma Co- 
operative Sacieties Act (1927), S. 61— Conditions 
under which Ss. 46 and 47 of the Land and 
Revenue Act are available — Sale to realise sum 
due ^ from member of Co-operative Society- 
Availability of Ss. 46 and 47 cd the Land and 
Revenue Act. Maung Mya Din v. K.P.A.P 
Chettyar Firm, Q.D. 1936-40 Voi. 1. Col. 
698.J 191 I.C. 176. 

Ss,55 and 66 — Bar of jurisdiction of Civil 

Court — Question as to existence of legal autho- 
rity for the Revenue Officer to act. Maung 
Mya Din v. K. .A.P. Chettyar Firm, [see Q.D. 
1936-40 Voi. f ,Coi. 698.] 191 I.C. 176 , 

BURMA CUPPER) LAND AND REVENUE 
REGULATION (1889)S. 53 of /urirdtc^ 

tion at Ctvtl Court—' CoHhected witk or arising out of 
t/tc collection of revenue' Meaning-” Resumption of land 
tor arrears of fishery revenue — Cizul suit, in respect of — 
Maintainability, 

d'he words ‘connected with or arising out of the collec* 

: ion of revenue* in S. 53 of the Upper Burma Land 
Revenue Regulation must be construed reasonably* 
Their meaning cannot be extended so as to include any 
consequence however indirect, or however unjustified by 
law, of action taken to collect revenue. The words 
‘collection of revenue’ means collection by payment in 
t he ordinary course, or recovery of arrears in the ways 
allowed by S. 41. No doubt, if the revenue authorities had 
proceeded to enforce any process (process is defined in 

S. 41) for the recovery of arrears of revenue the jurisdic* 
tion of the Civil Court would be barred. Where in 
respect of certain firshery revenue arreais, land is resumed 
which is not authorised by the regulation, it is an act, 
without jurisdiction, and a suit at the instance of the 
aggrieved party is maintainable in a Civil Couft. 
{Mosely> /.) Maung Shwe Thin v. Mauag Tha 
OK. 1940 Rang. L.R. 764=193 I.C. 417=13 R.R. 
250=AJ.R. 1941 Rang. 78. 

BURMA LAWS ACT, (XIIl OF 1898), S. 13— 

Chinese Buddhist — 2f can make a will. 

Inheritance to the estate of a Chinaman who is 
domiciled in Burma and is a Buddhist, is governed by 
the Buddhist law of Burma. Though a will is not 
recognised under Buddhist law, a custom or usage vary- 
ing this • strict rule has been recognized by judicial deci- 
sions. Hence it must be taken that a Chinese Buddhist 
can make a will, {Roberts, C.J. and Dunkley, /.) 
YuP SOON E. V. Saw Boon Kyaung. 1941 Rang. 
L,R. 285=196 I.C. 636=14 R.R. 96=A.I.R. 1941 
Rang. 241. 

S. 13 and Succession Act (1925), S. 87 — 

I ndian or Burmese Christians — S. 13 of the Burma Lawi 
Act, if applies — Illegitimate and adopted children, if 
can come in under S. 37 of Succession Act, CyRiL V, 
D’Attides. [See Q. D. 1936— MO Voi. I Col. 3268.] 
192 LC. 690=13 R.R. 189=A.I.R, 1941 Raag. 33. 

— S, 13 (1) and ( 3 )—Appluability^fVife's claim 
far maintenance coupled with the child* s cldim fof^ 
metinienaHte. 



THE QUINQUENNIAL DIGEST, 1941—1945.. S92 


BOE.-vIA. MQNlalPAL ACT (HI OF 1898). 

A claim lor maintuauince i.'i a questiun regarcJin^ 

marriage aiul vvhcit paiuea aie liiKlduibls ihc l-Juddtibt 
law uiusl turui ilit. iule ot uc' by rca^uuot S. 13 
(l) of liu; darnia Lvi\s‘> Acl. dul wluae l he i e is also a 
claim by tt.e child ..gain>L hi,-> l.Uhcr si<b-IS.(l) ol S. l3 
has uo Applaialuin; and according to sub b. (3), it tlieie 
is no staiutory law dealing with she nuutcr the dtcisiou 
must be in aicoulancc with jasiicta eipiity and good con- 
science. lieucy the imneUy I'o nuder b. 48b»Cr. P. Code 
only, for even under ciie o aimon law at Jbuglancl a 
child Cannot britig m\ <ictMn gainst its paients tor 
mainlcnance. {Dunklty ana JUai^atn, J J .) Th a MVA 
Ma Kin Pu. 1940 Rang, L R, 807—193 i.C 836 
R.R. 266=:A.i.R, 1941 Rang. El. 

S. 13 (1) — So>pe oj —Inheritance to estate 

»/ Chinese b’uddJusi of iiiinna — Law applicable 
•^AppUcahiliiy oj Chinese customary Urw—Onus. 

According lo S. U (Ij of Bunaa Laws Act, 
inheritance to t e estate a Chainamaa who is 
domiciled m Buima and is a Bnddliisi is govern- 
ed by I'tie Buddhist Law ol Burma. The burden 
o£ proving any special cusunn cu usage, like the 
Chinese custom. iry Liw, whicti opi»o.si‘d to the 
ordinary rules el tfic Biiimcse Buddiii^i law ol 
inheritance is on the per.^on ir'.sening that varia- 
tion. {Mya Bu and Mosely, JJ ) Yin W in I in 
V . Ma Kvjn Sein. 1940 Rang.L.R. 685=194 LC. 
323=13 R.R. 304=A.i.R. 1941 Rang. 66. 


BURMA YOUNG OrPENBEBS ACT (1930). 

Where a boy of thirteen is found guilty of an offence 
under S. 112 ot the Railways Act, it is only a suhiiUn- 
tive seiiienoe of whipping that could be uwauled and not 
a sentence ot whipping in default ot payment of fine. 
Buima Act XV 111 of 1939 uhich amends S. 112 of the 


Railways Act is vague and geneial and it must be read 
us enacting only that a sulibianti\ e sentence of whipping 
may be imposed where the pcr.son convicted is unable to 
pay a fine. It loliows that 8. 1/ of the Young offenders 
Act must be taken us having 1 ten modi lied by Burma 
Act XVXIl ol 1939 ami can no longer affect the punish* 
meat to be awarded ior otfemas by Juvemics under S.l6 
agumsi S. 112 uf the Railways Act, Cl/ase/y, Jl) The 

King?' Maung I'i.n Shwe. 1941 Rang.L.R. 234 

• r'.-T T --- *- 


. t o o 1 n- 


R. 1941 Rang. 181. 


BURMA tenancy ACT (X OF 1939). S. 25 

— Application made alter presoibed pciod — Proetdun 
to be followed. 

An application iimlei S. 25 of the Burma Tenancy 
Al t is no less an application betause it is presented to 
iho (.haiit after the time all(AVt‘d by law. in such a case 
the Court iiiuM leceive it and dismiss it on the ground 
that il is buried by lime, (A’oLvT.r, Cj.and DunkUy, 

/.) U Ba m U Va. 195 i.C. 551=14 R.R. 45 
=:A l.R. 1944 Rang. 199. 

S. 40--/3tir oj .civil salt’— Dispute as to com^ 

pensanon betioecu iicu ieuanls. 


BURMA MUNICIPAL ACT (III OF 1898, 
as amended by Act V ol 1933), S. 79 {Sj-Com- 
pettney of reference — Que^iiwn oj fact as to corn- 
muni cation of notice. 

The question whether the .Sub-Committee’s 
decision was duly coiumunicaLcd to the assessee 
or not is a question of iact which may affect the 
maintainabiiity of the appeal but dues not affect 
the liability to or the pruicipie oi asse.ssment, 
and consequently cannot be a .subject-matter 
of reference under S. 79 (S) of the Municipal 
Act. {Roberts, CJ., Dimkley and SkaWy JJ,) 
Dawsons Bank, Ltd. v. .Municipal Commutek, 
Kyaiklat. 198 I.C. 180=14 R.R. 187=A.1.R. 
1941 Rang. 339 (S.B.). 

BURMA PREVENTION OF CRIME 
(YOUNG OFFENDERS), ACT (III OF 
1930)# S. 14 — Finding as to age— Relevant point 
of time— Inquiry into age --Procedure. 

The age which is to be consklered in passing orders 
under .the ^ Young Offenders Act as to detention of 
juveniles, is the age found by the Court under S, 14 of ' 
the Act, and not the age at the date of sentence or con- 
viction, The inquiry as to age must, usually at all events 
indude a medical examination and the doctor will testify 
to what appears to him to be the age of the accused at 
the time he examines him. ( M oseiy, J,) The King 
V. Tun Maung. 199 I.C. 378=43 Cr.LJ. 555 
asl941 RaQg.L.R, 801=14 R.R. 271=A.1.R. 
1942 Rang. 60. 

BURMA RAILWAYS ACT (IX OF 1890) 
S. 112 as amended by ACT (XVi II OF 1939)— 
Offence under by boy of l^^Senti'nce of whipping in 
default of payment of dnt-^Legaliiy— Effect of Act 
XV ill of 1939 on S, 17 (1) of the Young Offenders Act 
{Burma Act IJJ of 1930). 


Tlic matters the determination of which is ex- 
pressly eiurubtcd to Revenue QlTicers by the 
Buima Tenancy Act are set out in Ch. ilL ^ IV 
and V of the Act. None of these provisions 
applies to a suit by tenant evicted under the 
orders of the Revenue Officer against another at 
whose instance he was evicted for compensation 
for cultivaUon expenses incurred prior to evic- 
tion. Hence the jurisdiction of the Civil Court 
is not barred from entcriamiug siRh a suit. (Ba 
U, J,) U. Shwe Yon v. Maung £- 1941 Rang.L.R 
385=198 i.C. 99=14 R.R. 174=A.i.K. 1941 
Rang. 268. 

BURMA TENANCY ORETNANCB (1940), 
Ss. 6 (3) and 9— Right of appeal not availed of--- 
Application for writ of certiorari* if Fes. 

A landlord who has not availed himself of 
his remedy by way of appeal under S.9 of the 
Tenancy Ordinance from an order of the Reve- 
nue Officer under S. 6 (3) cannot petition the 
High Court for a writ of ceriiorari to quash the 
proceedings of the Revenue Officer. It must be 
taken as settled law that if a petitioner for a writ 
of certiorari has another certain and sufficient 
remedy open to him he is not entitled to the 
benefit of the extra-ordinary remedy by writ. 
(RobertSy CJ. and Dmkley. J.) U Ba San v.V 
Ya. 195 LC. 551=14 R.R. 45=A,I.R. 1941 
Rang. 199. 

BURMA YOUNG OFFENBRRS ACT (Bur- 
ma Act, III of 1930) S. 17 a)-*!! affected by 
Burma Act XVill of 1939. See Burma Act 
XVIII OF 1939 AND Railways Act, S* 112. 1941 
Rang.L.R. 234, 

— —Burning Groundk-Dedication, See Depp 
cation. 10 CtttX.T.. $. 
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CALCUTTA ACTS. 

Cotton Cloth and Yarn (Emergency) 
Search Order (1945). 

High Court Rules. 

House Rent Control Order (1943). 
Improvement Act (XVTII of 1911). 
Municipal Act (III of 1923), 

Tramway Act (X of 1880). 

CALCUTTA COTTON CLOTH AND 
YARN (EMERGENCY) SEARCH ORDER 
(1945) — Validity—De fence of India Hides, R. 81. 

The Calcutta Cotton Cloth and Yarn (Emer- 
gency) Search Orderr 1945, is within the power 
conferred by R. 81 (2) (6) of the Defence of 
India Rules. {Derbyshire, C.J. and Gentle, J.) 
Khistsiuas Girdharilal, In the matter of. 49 C. 
W.N. 595. 

CALCUTTA HIGH COURT RULES AND 
ORDERS (ORIGINAL SIDE)— claim. 

There IS no provision m the Rules of the 
Calcutta High Court under which a defendant 
'Can obtain relief by way of counter-claim. 
iGentle, J.) Calcutta Celluloid Works Ltd. v. 
Labanyamohan Ghatak. 47 C.W.N. 421. 


Chap. V, R. 3 — Judge disposing of applica-' 

Hon without making report to Chief Justice- 
Appellate Court, if may set aside order. 

Under C:hap. V, R. 3 of the Rules of the 
Calcutta High Court it is for the judge who 
deals with an application to decide whether it 
appears to him that there is any matter which 
requires a report to the Chief Justice. If he 
himself disposes of the application and does not 
make a report, the Appellate Court may assume 
that he was satisfied that there was no question 
before him requiring a report. No useful pur- 
pose would be served by its setting aside the 
order of the Judge and directing him to make a 
report to the Chief Justice. {Henderson, Das 
•md Sharpe, JJ.) Haridas Majumdar v Betoy 
Prosad Singh. 49 C.V7.N. 405=1945 F.L.J. 155. 

Chap. VI, R. l2-^Application for execution 

<on Tabular Statement presented before Master 

Notice issued by him returnable before Judge — 
Application, if properly made. 

An application for execution on a Tabular 
Statement presented before the Master is pro- 
perly made, although the Master directs a notice 
to issue returnable before a Judge. {Das,J.) 
JAGANNATH JUGALKlSHOREt;. KaNIRAM BanGSI- 
DHAR. 48 C.W.N. 280. 


Chap. IX Rr. 8, 6 and 7 — 0 peraiion of — 

Charges for perusing affidavits of co-defendants 
^n originating summons — When allowed. 

R. 8 of Chap. IX of the Rules of the High 
Court is complementary to Rr. 6 and 7 and should 
be read along with those preceding rules. The 
•operation of that rule should be regarded as 
limited to cases of obtaining office copy under 
the preceding Rr. 6 and 7. In an originating 
summons in which the real conflict is between the 
defendants inter se, charges are to be allowed for 
perusing affidavits of co-defendants on taxation 
as between party and party. It will not be right 
to regard and put them on the same footing as 
co-defendants in an ordinary suit who have a 
common interest as against the plaintiff. (Das, 
/.) Radha Ballav Basu v. Nagendra Nath 
Mitra. I.L.R. (1943) 2 Cal. 443=218 I.C 248=: 
18 R.C. 18=:A.I.R. 1944 Cal. 364. 

Q. D. 1-38 
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CAL. H.C. R. & O. (O.S.) Ch, XIII-A, R. 6. 

Chap. X, R Zb— Exercise of powers under 

— Rule as to. 

No rule can be laid down for the exercise of 
the Court’s powers under R. 35 of Chap. X 
of the Rules of the Original Side of the Calcutta 
High Court except perhaps this, that before a 
Court under this rule deprives a litigant of his 
right to prosecute his claim, it should be satisfied 
that to do otherwise would be permit an abuse 
of its process. One test as to whether there is an 
abuse of the process of the Court is to challenge 
the hesitating or laggard plaintiff to set down his 
case at once and proceed according to the rules. 
{Derbyshire, CJ. and Nasim AH, J.) Dawoodayal 
Kothari V. Shib Nath Roy. 45 C.W.N. 653, 

-Chap. X, R. 35 — Notice under — Suit not 

prosecuted for three ^ years— No affidavit filed 
explaining^ delay— Plaintiff expressing readiness 
to go to trial— Dismissal of suit— Propriety. 

Where a plaintiff fails to take any step in a 
suit or to have it placed in the Prospective List 
during a period approaching three years and 
when it comes before the Court, upon notice 
under R. 35 of Chap. X, no affidavit is filed on 
his behalf explaining why he has taken no step 
to prosecute the suit but his counsel states that 
the plaintiff is then ready to proceed to trial, the 
Court has no option but to dismiss the suit. 

Per Sen, j , — It is incumbent upon the plaintiff 
to show good cause why the suit has not been 
placed in the Prospective List within six months 
from the date of its institution. The mere 
statement of the plaintiff that he is ready to go 
to trial certainly cannot amount to good cause. 
The conduct of a plaintiff who does not bring his 
suit on the Prospective List within six months 
and who can show no good cause for the delay 
constitutes an abuse of the process of the Court 
which renders the suit liable to dismissal. It is 
not incumbent on the Court before it dismisses a 
suit under Chap. X, R. 35, to find that the delay 
in that particular case has affected the public 
interest in any manner. {Gentle and Sen,JJ.) 
Provash Chandra Dutta v. Santhal Pargana 
Electric Supply Corporation. 48 C.W.N. 640. 

Rr. 6, 7 and 9 — T.,eave to 
defend — when may he given unconditionally. 

Under Ch. XIII-A of the Rules of the High 
Court, the defendant is entitled to unconditional 
leave to defend if he satisfies the Court that he 
has a good defence to the claim on its merits or if 
he raises a triable issue indicating that he has a 
fair ox bona fide or reasonable defence although 
not a positively good defence. If the defendant 
discloses such facts as may be deemed sufficient 
to entitle him to defend, that is to say, although 
the affidavit does not positively and immediately 
make it clear that he has a defence yet shows 
such a state of facts as leads to the inference that 
at the trial of the action he may be able to esta- 
blish a defpce to the plaintiff's claim, the defen- 
dant is entitled to leave to defend but in such a 
case the Court may in its discretion impose con- 
ditions as to^ the time or mode of trial but not as 
to payment into Court or furnishing security. 
The defendant is not entitled to leave to defend, 
if he has no defence or the defence set up is 
illusory or sham or practically moonshine. Lh 
such a case although the plaintiff is ordirmriijr 
entitled to judgment, the Court maty protect him. 
by only allowing the defence to . t>roceed if the* 
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CAL. H.C. R. & O. (O.S,), Ch. XVII, R.18. 

amount claimed is paid into Court or otherwise 
seen reel- {JJilS, /.) 1\ 1 KA N IM I)Y Kl'. L)ASSl ZL f. 

CuATiKRIKK. 49C.W.N.246. 

eh. XVII, Rr. 18 and 45 — Interim order 

for nttachiTR'iil before j udgment ~ Notice of 
motion containing bare entlorsement as to grant 
of interim attachment, served on defendant by 
attorney’s clerk — Such service, if effects attach- 
merit, ‘.sVe C T. 0>i)isS.6-k 49 C.W.N. 226. 

Ch. XXIV, R. 47 (b)— of money 

by delcndant inlo Covirt— Acceptance by plaintiff 
in fullsaiisfaction — Award of costs-Considera- 
iion for Co^irt, 

Where the defendant pays money into Court 
and the plaintifl accepts the amount paid in full ’ 
satisfaction of his claim in the suit, the Court in | 
awarding costs should consider which of the | 
parlies is most to biame for the litigation witli | 
respect of the claim. (McNair and Gentle, JJ.) 
liAUNATH (hiAinil-Y N; Co.V. VaRA ILAI, MoOL ( I. 

48 C.W.N. 481. 

Ch. XXVI, R. S9— Notice of motion- 

Service on all parlies— Necessity for. ^ 

Notice of motion under Iv. 89 of Ch. XXVI of 
the Calcutta High Court Rules and Orders for 
variation and discharge of the report by the 
Official Referee must be served on all the parties , 
affected thereby, whether, or not they have taken 
any part in the reference. {McNair, /.) K.ankn- 
i)R\ N ath Datta r, Manik Lal Mitra. I.L.R. 
(1940) 2 Cal. 511"-200 I.C. 92-14 R.C. 661 - 
A.I.R. 1941 Cal. 118. 

Ch. XXVII, Rr. 3, 9, 12 and 21— Gales in j 

suiiSf governed by Hengal Money-Lenders* Act' 
and other suits — Difference between— .Sale 
becoming abortive— Fresh sale— .Specified price, j 
if can be reduced— Bengal Money-Lenders* Act,) 

S. 35 . 1 

Under the Rules of the original side of the i 
Calcutta High Court there is no diUcreiice bet- 
ween sales in a suit not governed by the llengal 
Money-Lenders’ Act and in a suit to which that 
Act *pplies save that the property cannot be sold 
for less than the specified price set out in the 
proclamation under which the sale of the pro- 
perly is then being conducted. The elTectofj 
S. 35 of the Act is to prevent the sale of more 
than what is required to discharge the judgment- 
debt and where the whole or part of the property 
mortgaged is to be put up for .sale and included in 
the proclamation such property cannot be sold on 
that particular occasion for less than the price 
specified unless the decree-holder foregoes the 
difference. When a sale is abortive and the pro- 
perty is again offered to be sold, S. 35 does not 
require that the specified price shall be the same 
as in a previous proclamation and it does not 
prohibit the price being fixed at a different or a 
lower sum in any second or subsequent proclama- 
tion of sale of property to be sold in the suit. 
(Lodge and Gentle, JJP) Kali Das Raicshit v. 
Shyam Rakginle Ray, I.L R. (1944) 1 Cal. 
245=218 I.C. 436=18 R.C. 49=AI.R. 1945 
Cal. 71 

—.Ch. XXXI — Not applicable to applica- 
tions for review under Bengal Money Lenders 
Act. See Bengal Money Lenders Acr, Ss. 2 (22) 
AND 36. 45 C,WN,859. 

(Original Side) Chap. XXXV-A, R. 44 

and (Appellate Side), Part I, Chap. Ill, R, 3— 


CAL. H.C. R. & O. (O.S.). Ch. XXXVl R.32^ 

A pplicability — Application for transfer under 
S. 8, Para. (2) of Divorce Act. 

It is doubtful whctiicr an application for 
transfer made to the .High Court uiulcr para- 
graph (2) of S. 8 of the Divorce .Xct is covered 
by R. 44, Chap. X.\X\’-A of the Original Side 
Rules or by R. 3, Chap. Ill of Fart 1 of the 
Appellate Side Riilc'.;. {MiiJAicrjea and Roxburgh, 
J] ) Malati SuKi':.Ni)RA.'yAm. I.L R. (1941] 

2 Cal. 373-45 C W N. 916-H99 I.C. 621-U 
R.C. 5981.= A.I.R. 1942 Cal. 32. 

— Ch. XXXVI, R. 4~-yIt/onuys Bill of costs 

— Taxation — io7/ co ntainiiig items payable by 
plaintiff as between attorney and client {pure) 
without items payable by dej endant—l f proper 
bill. 

The defendant in a mortgage .suit was directed' 
to pay the costs of the suit to the plaintiff as 
: between attorney and client. The plaintiffs 
i attorney submitted to the duf(!U(Iant a complete 
j bill of costs incliuling (a) items of charges pay- 
1 able by the (Icfendatil as between attorney and 
; client, (b) items of charges payable by tlieplain- 
i lilT as between attorney and client (pure) and(4 
items of charges in respect of proceedings, the. 

I costs of which were not ordered against the 
' defendant. The defendant objected to the items 
falling under (/O and (c) and paid only for the 
items falling under (a). _ As the plaintiff did not 
p.iy the items coniin;', within the heads (6) and 
(c), tlie attorney lodged a hill of costs for taxa- 
tion which included only the items which fell 
under these two heads and not tlic items which 
came under the head (a). 

II eld, that a bill lodged for taxation must be a 
complete bill of all the fees, charge.s and dis- 
bur.semeiUs in reference to the business to which 
it related, and that the hill in question in so far 
as it included items of charges under head (&) 
being the pure attorney and client portion of 
costs without .setting out the item.s of ordinary 
attorney and client’s portion payable by the 
defendant was not a proper hill. {Das, J.) 
Ramai.a Rakjan RA^' r*. Fitu.v Bihary Sad* 
KHAN. I.L.R. (1944) 1 Cal. 18=A.LR. 1945 
Cal. 34. 

Chap. XXXVI, Rr. 32 (iv) and 6— -iVoi'i* 

sions 7tot complied with — Discretion of Court— If 
can be exercised. 

In a stiit for partition there was a preliminary 
enquiry before a Referee and a report was made 
by him. On the application for confirmation of 
the report by the Judge, two counsel were 
engaged for more than one day and refresher 
fees were paid to them. In tlie taxation for costs 
as between attorney and client, the client object- 
ed to the allowing of fees to two counsel with 
refresher fees on the ground that they were 
unusual fees and should not be allowed in the 
absence of a written consent of tlie client under 
Ch. XXXVI, R, 32 (iv) of the Rules of the High 
Court. 

Held, that Ch. XXX VR R. 32 (iv) and K. 6 are 
specific and would seem to allow no room for 
discretion of the Court if those provisions are not 
complied with. (Ameer Alt, J.) Bijon Krishna 
Nawn V StTDHiR Chandra Nawn. I.L.R. (1942) 
1 Cal. 273=202 I.C. 200=15 R.C. 302=AXR- 
1942 Cal. 468. 
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CAL. H.C, R. & O. (O.S.), Ch. XXXVI, R. 33 

~ — Ch. XXXVI, Rr. 33 and Z^--Daily and 
adjournment refreshers — When allowed — Quan- 
tum. 

Under R. 34 of Chap. XXXVI of the Rules 
of the High Court, an adjournment refresher 
should be allowed where the case is adjourned for 
over a month over and above the daily refreshers 
allowed under R. 33 on the basis of the length of 
time occupied. The amount of fee to be allowed 
for on adjournment refresher should be fixed by 
the Taxing Officer and it is not the fee allowable 
on an application. The brief fee or the first 
day’s fee is not v/orked off on the first day of the 
hearing merely because there is an adjournment 
for more than one month, and the computation of 
five hours does not begin anew on the second 
day of hearing. {Das, /.) Radha Ballav Basq 
2/. Nagendra Nath Mitra. I.L.R. (1943) 2 Cal. 
443=218 I.C. 248=18 R.C. 18=A.I.R. 1944 Cal. 
364. 

Ch XXXVl, R. 72 — Review of taxation — 

When may be entertained. 

The Court entertains a review of taxation and 
interferes only where a question of principle is 
involved. The Court is generally unwilling to 
interfere where it is a question whether the 
Taxing Officer exercised his discretion properly 
or if it is only a question of the amount to be 
allowed. {Das, /.) Radha Ballav Basu v. 
Nagendra Nath Mitra. I.L.R. (943) 2 Cal. 
443=218 I.C. 248=18 R.C. 18=A.I.R. 1944 Cal 
364. 

Chap. XXXVI, R. 77, Item 22 and Chap. 

XVII, Rr. 20 and 20-A — Notice of attachment 
issued through Sheriff on judgment — Creditors^ 
application — Judgment-creditor thereafter realis- 
ing sum of money from judgment debtor on 
compromise — Sheriffjs right to recover poundage 
from judgment-creditor. 

Whereon the application of the judgment- 
creditor a notice of attachment was issued 
through the Sheriff in respect of a sum of money 
alleged to be due to the judgment-debtor, and the 
judgment-creditor thereafter realised a certain 
sum of money from the judgment-debtor as a 
result of a compromise in full satisfaction of his 
claim and costs of the suit including execution 
proceedings, the Sheriff is entitled to recover 
poundage from the judgment-creditor on the 
sum realised by him. (Derbyshire, CJ. and 
Lodge, /.) Basanti Cotton Mills, Ltd. v. 
T. S. Gladstone. 49 C.W.N. 161 (2). 

Chap. XXXVIII, R. Application for 

further time made after expiry of 14 days — If 
competent. 

An application for further time for making a 
motion under R. 89 of Ch. XXVI of the Rules 
and Orders of the Calcutta High Court for varia- 
tion and discharge of the report by the Official 
Referee may be made even after the expiry of 
fourteen days from the date of the filing of the 
report. {McNair, I.) Ranendra Nath Datta 
V. Manik Lal Mitra. I.L.R. (1940) 2 Cal 511= 
200 I.C 92=14 R.C 661=A.I.R. 1941 Cal. 118. 
— ; — ^Ch XXXVIII, R. 48 — Attorney of trustee, 
claiming payment of costs out of trust estate — If 
must first get an order ^ against trustee — Attorney, 
if must also prove indebtedness of estate to 
trustee-^ Investigation of such matters in chamber 
application —Permissibility, 


Ci^L.^HOUSE RENT CONT. OR, (1943), 

An attorney of a trustee cannot apply for pay- 
ment of his costs out of the trust estate unless 

(Jh. XXXVHI, R. 48. He must also show that 
the estate is indebted to the trustee for the 
amount claimed by him. Matters of this des- 
cription^ cannot be investigated in a chamber 
application. {Sen, I.) Ashutosh Seal z/. Umesh 
Ch. Seal. 49 C.W.N. 263. 

CALCUTTA HOUSE RENT CONTROL 
ORDER (1943), Para. 9— Deposit with objection 
to decree-holder taking money out of Court— If 
payment to decree-holder. 

^ If ^le judgment-debtor pays the arrears of rent 
into Court but at the same time files an applica- 
tion saying that he is paying under protest and 
that he objects to the decree-holder taking the 
money out of Court, the deposit cannot be called 
a payment to the decree-holder. {Henderson, /.) 
Radharani Debi V. Sanatkumar Chattertee 
49 C.W.N. 647. 

Paras. 9, 9-A and 10 — Ejectment suit— 
Tenant not paying rent in full— If protected 
The provisions of the Calcutta House’ Rent 
Control Order protecting the tenants against 
ejectment, apply only to tenants who have paid 
their rent in full as provided in sub-paragraph (4) 
of paragraph 9 of that order. {Ormond, /.) 
Narendra K. Chakravaety v. Jugal Kishore 
Gupta. 48 C.W.N. 711, 

Paras. 9 and 11 — Period of grace — If 

would help judgment-debtor seeking to alter 
decree* 

The period of grace of three months will not 
help the judgment-debtor who is a defaulter on 
the date of the decree and who seeks to have the 
decree altered or rescinded under para. 11 of the 
Calcutta House Rent Control Order. {Hender- 
son, /.) Radharani Debi v. Sanatkumar 
Chatterjee. 49 C.W.N. 647. 

— Para. 9— Protection of tenant— Facts subse- 
quent to suit — If relevant. 

If a tenant can show that he has complied with 
the requirements of paragraph 9 of the Calcutta 
House Rent Control Order, at the time when the 
suit was instituted, he is entitled to its protection. 
The Court cannot go into facts occurring sub- 
sequent to the date of the suit. {Sen, I.) Sarat 
Chandra Dutta v. Ushangini Dassi. 49 C W 
N. 430. 

Para. 9 (1), proviso—Applicability. 

The proviso to paragraph 9 (1) of the Calcutta 
House Rent Control Order does not give the 
landlord a new cause of action and he cannot 
obtain a decree for ejectment by making out a 
case within the proviso if he fails on his original 
case. The proviso does not come into play until 
the defendant invokes sub-S. (1). If he so 
invokes the plaintiff will be entitled to meet it by 
putting forward a case under the proviso. 
(Henderson, /.) Babulal Chowkani v. Hari 
Prosad Roy. 48 C. W.N. 48=211 LC. 445= 
A.I.R 1944 Cal. 72. 

Para. 9 {4)— Tenant paying up arrears of 

rent due before ejectment suit but not rent due 
during suit — If protected. 

In order that a tenant may have pro tectic^ 
from eviction, he must not only pay rent butp^y 
in the manner and within the time indicate (f in 
snb-para. (4) of paragraph 9 of tbt Calcutta 
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House Rent Control Order. Farther, he must 
not only p;iy up all the arrears of rent that had 
fallen due in terms of sub-para. (4) before the 
institution of tile ejectuKuit suit, hut must aRo 
continue to pay in leniis of that sub-para, 
during the iiendeiiCv of the suit up to the stage 
when tlie passing of the decree conies u[) for 
consideration that is, up to the date of llnal hear- 
ing of the suit, in view of sub-para. (-1) that 
payment must be in accordance with ccmiract, or 
where there is no contract, month by month with- 
in the I5th of the succee ling month up to the 
date of final hearing. {Mitler and Alcrain^ JJ.) 
IvMSii.Mi Mittkr V. Mrs. P. Ghosk. 49 C.W.N. 
728. 

-Paras. 9 (4) and 2 — Default by tenant in. 

pay>nent of rent in time — Landlord acceptintj rent 
subsequently — lenanfs, ij entitled to protcciion 
— Person heconiiihj landlord subsequent to such 
default — If can avaiijumself of such default. 

Para, h of the Calcutta House Rent Control 
Order all'ords protection to a tenant who regu- 
larly pays his rent and carries out all the obliga- 
tions of his tenancy, if a tenant does not do 
that it is clear from para. 9 (4) tliat he cannot 
avail himself of the benefits of the order. 
Therefore no fpieslion of waiver can arise in 
such a case by the subsequent acceptance of rent 
by the landlord. A person who becomes the 
landlord subsequent to the default committed by ' 
the tenant, is entitled to avail himself of that 
default. (Gentle, J.) Kanto M, Min.r.icK v. 
JyotiSH Chandra ACukhkrjre. 49 C.W.N. 433. 

Para. 11 — Decree for ejectment by consent 

— Tenant in arrears of rent on that date — Decree, 
if may be varied. 

In a suit by a landlord against his tenant who 
was in arrears of rent, a decree was passed by 
consent in May 1943, providing for payment of 
such arrears in certain instalments, for payment 
of the current rent and for ejectment of the 
tenant on SOth September, 1943, The tenant 
carried out the terras so far as the payment of 
arrears of rent and current rent were concerned 
but did not hand over possession on ihc stipulat- 
ed date. Instead, she sought an order t‘iat the 
decree which was passed in May he varied or 
rescinded under para. 11 of the Calcutta House 
Rent Control Order by allowing her to remain 
in possession as long as that order remained in 
force, 

Held, that para. 11 of the order could not be 
called iti aid, as in the circumstances whRh exist- 
ed on the date of the decree it could not be said 
that the Court would not have made the order 
■which in fact was made. {Derbyshire, CJ., and 
Lodge, /,) Tuuc Sen v. Surjendra Mohan 
Roy. 49 C.W.N. 700. 

^Para. 11— Order refusing to vary decree-^ 

'Appeal. 

No appeal lies from an order refusing to vary 
a decree under the provisions of paragraph 11 of 
the Calcutta House Rent Control O-der, 194 i 
{Henderson, /,) Kala Chand Shaw v Ramani 
Mohan. 48 C.W.N. 603=219 I.C. 51=AIR 
1944 Cal. 321. 

11 — Order refusing to vary decree — 
Appeal — Revision. 

An order refusing to vary a decree under para. 
11 of the Calcutta House Rent Control Order is 
not an order in execution under S. 47, CP. Code 


CAL. MUNICIPAL ACT (1923), S. 3. 

and no appeal lies from such an order. If the 
appellate court entertains an appeal and varies 
the decree, tiie remedy is in revision and not by 
way of second appeal. It is not enough in revi- 
sion to show that the appeal was incunipetent. 
The High Court will not in revision restore the 
order of the trial court, if it is obviously a wrong 
order. {Henderson, J.) Kadharaisii Deiu v 
Sanaticumar CiiAriiRfFR. 49 C.W.N, 647 
CALCUTTA IMPROVEMENT ACT (V OF 
1911), Ss. 70 and, 72 — Po^oers oj 'I ribuual-^ 
Award modified on appeal~~I nherent pozver to 
grant restitution. 

The Calcutta Improvement Tribunal has all 
the powers of a Civil Court of original jurisdic- 
tion mentioned in S. 18 of the Land Acciuisition 
Act including its inherent powers. Where the 
award of tile Tribunal is modified in appeal the 
Tribunal has under its udierent powers jurisdic- 
tion to grant restitution, although such award is 
not a decree. In any ey nt, an appellate Court 
will not drive a party entitled to restitution to a 
separate suit, when there cannot be any possible 
defence on the part of the party liable to make 
it and such party had taken no part in the pro- 
ceedings for restitution when they were pending 
before the Tribunal. {Mit ter and Akram. JJ) 
Lhupati Nath Dkij te Pkovincjc of Leng^l 
48 C.W.N. 489. 

— S. 77 (2) — Execution of aioard of tribunal 

by Small Cause Court — Certificate of non-satis- 
faction— If niust be obtained — C. P. Code, 0.21, 
R. 6. 

Under S. 77 (2) of tlie Calcutta Improvement 
Act, the award of thc^ tribunal is to be executed 
by the Small Causes Court as if it were a decree 
made by that Court. Tliis clearly shows that 
that Court is not to be deemed to be a transferee 
Court and the procedure laid down in 0. 21, 
K 6, C P. Code, will have no application to the 
award. The party iu vvdiose favour the award 
has been made need not, therefore, obtain a 
certificate of non-satisfaction to get it executed 
by the Court of Small Causes. ^ ettti 

Scn,J.) Asmahoo KuRRANr llossAiNf t' Puovince 
OF Bengal. I L.R. (1942) 2 Cal. 528=203 IC 
429=15 R.C. 427=46 C.W.N. 927-:A.I,R. 1942 
Cal. 569. 

CXLCUTTA MUNICIPAL ACT (III OF 
1923), S. 3 (54) — ‘ Private street " — Meaning of» 

The definition of " private street'' in S.3 (54) 
of the Calcutta Municipal Act is not very clear, 
but, if it be compared with the definition of 
“ public street" in S. 3 (57) of the Act, it would 
appear to have been the intention of the Legisla- 
ture that it should refer to some space between 
neighbouring buildings, which ha.s been left not 
merely for the purpose of detaching one set of 
premises from another but for securing access 
to the premises situated thereon not to the public 
at large, hut to a limited section of the public 
who may have occasion to go to the premises 
situated on the space in question. “ It includes 
any passage securing access to four or more pre- 
mises " and by implication it may be taken that 
it would not include a passage which secures 
access to a smaller number of premises. 
{Edgley,J.) Htrendar Nath 7 ;. Corporation OF 
Calcutta. I.L.R, (1941) 1 Cal. 435=196 I.C. 
832=14 R.C. 284=45 C.W.N. 413=:A.IR. 1941 
Cal. 386. 
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CAL. MUNICIPAL ACT (1923), S. 17. 

— ;; — Ss. 17 and 19 — Torporation sanctioning 
building plan in violation of rules— Right of 
neighbouring owner to apply for mandamus — 
No objection raised by immediate neighbour. 
See Specific Relief Act, S 45. 45 C.W.N. 413. 

S. 18 — Remedy undet — If bars right to 

apply for mandamus. 

The right given to Government to interfere 
under S 18 of the Calcutta Municipal Act where 
the Corporation fail to t'lke action and presum- 
ably the implied right of the public or the indi- 
vidual to move the Government is not such an 
alternative remedy as will deprive the individual 
of the right to apply for mandamus. (Ameer 
Sm. Lakshmimoni Dassi, In re. I.L.R. 
(1941) 1 Cal. 16=196 I.C. 452=14 R.C. 242= 
45 C.W.N. 401=A.I R. 1941 Cal. 391. 

^S. 19 — Annulment of proceedings of corpo- 

ratioH'-Power of Government to annul suo moto 
— Scope, 

The Government can invoke S. 19of Calcutta 
Municipal Act in proper cases of their own 
initiative. The Government can annul proceed- 
ings, which include a resolution, which it con- 
siders not to be in conformity with law. Before 
the power is exercised an opportunity must be 
given to the corporation to make its representa- 
tion. (Gentle, /.) Ashgar Ally z/. Birendra 
Nath Dey. 49 C. W.N. 658=A.I.R. 1945 Cal. 
249. 

Ss, 25 and 20 (1) (b) — Claim to he enrolled 

as voter, under S. 20 (1) (b)^Revising Authority, 
if can go behind Register of occupiers. 

The Revising Authority cannot go behind the 
Register of occupiers in considering the claim 
of a person to be enrolled as a voter in the elec- 
toral roll as qualified under S. 20 (1) (h) of the 
Calcutta Municipal Act. If his name is not on 
that Register, the Revising Authority cannot in- 
clude his name in the electoral roll. It is no part 
of the duty or function of the Revising Authority 
to enquire why his name is not on that Register. 
(Das. J.) S. K. Sawday v. N. Singha Roy. 48 
C.W.N. 662. 

S. 25 (2) — Rule 17 — Grounds of claim not 

specifically stated — Reference made to application 
in form A for registration as voter and to S. 20 
(1) (b) — If suffictent—F ejection of claim by 
Revising Authority on ground of form — Inter- 
ference by High Court. 

Where a claim preferred before the Revising 
Authority does not specify the grounds^ of such 
claim but makes a reference to the application in 
form A filed by the claimant for registration of 
his name as a voter and also mentions that the 
claimant is qualified under S. 20 (1) (h) of the 
Calcutta Municipal Act, the statement of grounds 
is sufficient and is in conformity with Rule 17. If 
the Revising Authority rejects such a claim 
in limine on the ground of form without going 
into the merits, he acts outside and in derogation 
of his jurisdiction. It is not merely an errone- 
ous judgment but a failure to exercise jurisdic- 
tion conferred on him by the Statute, and the 
High Court may interfere in such a case, (Das^ 
J.) S. K. Sawday v. N. Singha Roy. 48 C.W.N. 
662. 

—— S. 25 (Z)--:Juris diction of High Court — 
Writs of mandamus and certiorari — Power of 
High Court to issue on Revising Authority — 
Specific Relief A ci, S. 45. 


CAL. MUNICIPAL ACT (1923). S. 30. 

S. 25 (3) of the Calcutta Municipal Act has not 
taken away the jurisdiction of the High Court to 
issue a mandatory injunction in the nature of a 
writ of mandamus or the high prerogative writ 
of certiorari upon the Revising Authority. The 
Provincial Legislature as constituted under the 
Government of India Act, 1915 — 1919, had no 
power to take away by its enactment the jurisdic- 
tion of the High Court derived from Acts o£ 
Parliament and Koyal charters. (Das, /.) 
S. K. Sawday v N. Singa Roy. 48 C.W.N. 662. 

S, 27 — Appointment of more than one 

election agent — Validiij — Reieclion of nomi- 
nation papers. Mahomed Hossain v. Maho- 
med Raffique [See Q. D. 1936 ’40 Vol. I 
Col. 3259 ] 193 I.C 833 = 13 R.C. 466=A.I.R. 
1941 Cal. 130. 

S. 27 (2) and R. 14 of Rules framed 

under S. 30 — Candidate filing several nomination 
papers with separate declarations appointing 
more than one election agent— Each declaration 
containing name of only one election agent — All 
nomination papers, if liable to be rejected. 

S. 27 (2) of the Calcutta Municipal Act contem- 
plates only one declaration and the appointment 
of only one person as election agent by the 
candidate. If he files several nomination papers 
with separate declarations appointing more than 
one election agent, he commits a breach of the 
Act although each declaration contains the 
name of only one election agent, and all the 
nomination papers are liable to be rejected 
under R. 14 of the Rules framed under S. 30 of 
the Act. (Sen, J.) Dhirendra Nath Banerji 
V, Bhupendra Nath Bose. 48 C.W.N. 569. 

— S. 29 (Z)— A ppUcahiliy— Uncontested eleC' 

lions — Publication purporting to be made under 
R. 16 (2) of Rules framed under S. 30 — Effect of. 

S; 29 (8) of the Calcutta Municipal Act is not 
limited in its application to contested elections 
only.^ It directs the publication of the names of 
candidates elected at both contested and un- 
contested elections. R. 16 (2) of the Rules made 
by the Provincial Government under powers 
granted to it by S. 30 of the Act, which provides 
for the publication of the names of persons 
elected at uncontested elections, must be treated 
as mere surplusage which leaves unaffected the 
force of S. 29 (8). If the publication of the 
name of a person elected uncontested is declared 
to be made under R. 16 (2) the declaration is 
erroneous, and the publication must be treated 
as one under S. 29 (8). (Sen, J.) Arun Bhusan 
Roy V, Hart Sankar Paul. 48 C.W.N. 563. 

S. 30, R. 9— Power of Returning Officer to 

correct any inaccuracy in nomination paper. 

The second paragraph of R. 9 gives authority 
to the Returning Officer to correct any inaccu- 
racy, in a nomination paper, although the word 
‘names^ only has been used therein. (Mitier and 
Sharpe, JJ.) Nur Mahomed v. S. M. Soliman. 
49 C.W.N 10. 

S. 30— i?. 14 (1) (iv)—Seconder given 

wrong electoral number — Rejection of nomination 
paper — If proper. 

R. 14 (1) (iv) of the Rules under Calcutta 
Municipal Act does not contemplate a case where 
i a seconder is by mistake given a wrong 
number in the nomination paper.^ ItpresupPy^ 
that the electoral number given in the 
tion paper to the person named as seconuer an 
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the number of that person in the electoral roll 
tallies a[id enacts that if the seconder is not 
identical with the person who bears that electoral 
number, then tlie iioiuination paper will be 
rej ected ; in other wtaals, what the uile provides 
is that if the per.son hearing that electoral 
number comes forward and says he is not the 
seconder or if some otieel.se proves that such 
Iverson is not the seconder, the nomination paper 
will he rejected. I'lie identity of the person and 
not a mere error in the giving of his electoral 
number is the factor wliicli the hcturniiig Officer 
has to Consider in deciding wlietlier a paper 
should he rejected. (Sen,),) S. M. Soi.aiiuan’ 

'n. Nook XfAHOMnn. 217 I.C, 288 -17 R.C. 186~ 

48 C.W.N. 655=A.I.R. 1944 Cal. 395. 

-S. 30— R. 14 (2) {b)— Applicability- 

Several jiarfiiiuiiioii papers handed over in a 
bundle — ''First received'* — Meanin<j o /. 

Iv. 11 (2) (/;) ap{)lies wlierc in a case in which 
there is one vacancy to be filled a candidate 
hands over to the Returning* Officer several 
nomination papers in one bundle. In such a case, 
the paper which bears (he earliest serial number 
must be taken to have been first received for the 
purposes of that rule. That being so, it is 
entitled to the benefit of that rule and must he 
deemed to be valid in spite of the fact that the 
proposer named therein has siihscnhed his name 
as proposer in the other nomination paiiers also 
y.) S M, Sor.Ai.MAM rr Nook Mahomkd. 
217 I.C. 2S8™17 R.C. I8rmr48 C.W.N. 655.:-A. 
I.R. 1944 Cal. 39S. 

S. 30 — IF 14(2) (/i) — ‘'F'irsl received ’* — 

Several nomination papers delivered in a bunch 
— Paper bearifii/ earliest serial number— If pre- 
sumed to be first received. 

The word "deliver” used in R. 5 means the 
same as the act of presentation — the physical act 
of handing over to the Returning Ofheer and the 
word "receive*’ has been used to designate the 
act of acceptance by him. When several nomi- 
nation papers are handed over in a bunch, there 
would be one act of delivery, but it would not 
necessarily follow that there would he only one 
act of receipt on the part of the Returning 
Olficcr. Tlic Returning (iftlcer would in normal 
course take the nomination paper.s from the 
btinch one by one and that one of the bunch 
which bears the lowe.sr .serial number would be 
presumed to have been "first received** by him for 
the purpose of R. 14 (2) (b), uule.ss the presump- 
tion is rebutted. (Milter and Sharpe, JL) Nur 
Mahomed v. S. M. Solaiman. 49 C.W.N. 10. 

— S. 30 — R, 14 (f)—lVrong electoral number 
given in nomination paper— Defect, if technical. 

If the electoral number of the seconder is 
wrongly given in a nomination paper, the 'efect 
is a technical and not a substantial one, for it 
could be corrected under R, 9. The case comes 
within R. 14(4). The matters specifically men- 
tioned in that sub-rule are only illustrative. 
The provisions of _R. 14 (1) (iv) are applicable 
only to cases in which there is a dispute regard- 
ing the identity of the candidate, proposer or 
seconder, -with the person described as such in 
the nomination paper (Hitter and Sharpe, JJ,) 
Nur Mahomed z;. S. M. Solaiman-. 49 C.W.N. 
10 . 

- * — Ss. 46 and 47 — Decision of single judge of 

High Court — Appeal — Letters Patent (Cal) Cl, IS. 


CAL. MUNICIPAL ACT (1923), S. 46. 

The High Court dealing with an application 
made under S. 46 of the Calcutta Municipal Act 
functions, in effect, as a special tribunal, and no 
api>eai lies Irom its decision to any other 
tribunal. The decision given by the Judge con- 
stituting* a special tribunal dots not amount to a 
judgment within the meaning^ of Ch 15 of the 
Letters l-'atent. (Derbyshire, C . J . and Costello, 

J.) DniKENURA Kumar v. A. Latik. 45 C.W.N. 
181. 

I S. 46 — Decision of Single Judge of High 

I Court — Appeal to Division Pencil — If hes-^ 

I Mature oj jurisdiction conjcn-cd on High Court, 
No appeal lies to a Division Lench from the 
judgment of a single Judge of the High Court 
I pronounced on an ap])lication made under S. 46 
I of the Calcutta Xiunii ipal Act. This section 
I confers a s{iecial jurisdiction on the High Court 
I and docs not merely add a luov subject-matter as 
I part of its ordinary jurisdiction or merely change 
! the [irocedure in resiiect of matters which it has 
! j urisdictiori to determine, nnder the Letters 
' Patent. A new right, a right in a body of 
persons, who would not have otherwise had the 
right to ('halhmgc the validity of an election in 
the High Court has been created by this section 
and that even when no tiart of the cause oi action 
may have arisen within the territorial limits of 
the original sitle of the High Court. Cl. 15 of 
tlic Letters Patent cannot, therefore, be invoked. 
The general rule that when a inalter reaches a 
Civil (iouri the procedure of (hyil Courts would 
he attracted including the provisions regulating 
atipeals from its judgments, d<‘< ree.s or orders, is 
aptilicahlc only when the matter comes to that 
Court as (lart of its ordinary jurisdiction and not 
by reason of a .special juriNdiction having been 
conferred upon it. (Hitter and SharPe, JJ.) NuR 
Mahumki)*:' S, .M. Soi.aiman 49 C-W.N. 10. 

S. 4‘6—liieclion petition 'A'hallenge on 

ground that candidate is' n A it iiulified— Publica- 
tion of his name ^ under S, 29 (8)—// prerequisite. 
If an election is challenged cm tlic ground that 
a person is not (jiialilied to he elected a Council- 
lor, that per.'-on must bt' one whose name has 
[been tnihlivlied under S. 29 (8) of the Calcutta 
I Miinicifial Act. {Sen, J.) Auti.v Phusan Povt/. 
j Hahi .Sakkah Paul. 48 C.W.N. 563. 

j S 46 — Llection petition — Returning Qlhcer 

is not a nectessary party- MA^o^J^■D IlossAiN 
1 M homed Rafmquf.. f.sVc (>.D P'36-'40 Mol. I, 

I Col. 3259]. 193 I.C. 833^:13 R.C. 466-A.I.R. 
1941 Cal. 130. 

S. 46 — Election petition— Returning Officer^ 

is not a necessary party, 

A Returning OOicer is not a necessary party to 
an application made under S. 46 of the Calcutta 
Municipal Act. even .when there is a complaint 
against his conduct, (Hitter and Sharpe, JJ,) 
Nor Mahomed v. S. AL SuLAtMAN. 49 C.W.N. 
10 , 

S. 46 — Election petition— Returning Officer^ 

lohen necessary party. 

The Returning OUker is a necessary party to 
an election petition if allegations are made in d 
against him challenging the correctness of his 
conduct and his bona fidcs He may in a proper 
case be directed to pay the costs of the petition 
personally, (Sen, J.) S. M. Solaiman v, Nooh 
Mahomed. 217 LC, 288=17 R.C. 186=48 C.W. 
N. 655=A.I.R. 1944 Cal. 395. 
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S. 46 — Petition to set aside election of 

person elected uncontested — His name piihlished 
in gasette—Suh sequent publication in ga^sette of 
names of persons elected at contested elections— 
Petition^ filed more than eight days after first 
publication — If time-harred. 

A petition to set aside an election of a person 
elected at an uncontested election is time-barred, 
if made more than eight days after the publica- 
tion of his name in the gazette. Such publication 
cannot be treated as made on a later date when 
another publication of the names of the persons 
elected at contested elections is made. {Sen, J ) 
Arun Bhusan Roy v. Hari Sankar Paul. 48 
C.W.N, 563. 

— S. 46— Plural Councillor constituency — 

Petition challenging election of one councillor — 
Other councillors are necessary parties. Girish 
Chandra Ghosh v. Sudhir Chandra Ray. [See 

Q. D. 1936-^0 VOL. I, Col. 3259]. 193 I.C. 752=13 

R. C 450=45 C.W.N. 188=:A.IR. 1941 Cal. 133. 


~~-Ss. 46 and 47 — Recount and Scrutiny 
Court has no power to order. Sharafuddin 
Ammed z/. Shamsul Huq. [See Q D. l936-'d0 
VOL. I. Col. 3259] 193 I.C. 773=18 R.C. 469= 

A.l.R, 1941 Cal. 147. 


Ss. 46 and 47 — Rejection of nominatioi 

papers— Decision of Returning Officer — Cannol 
be questioned Mahomed Hossain ?/. Mahomee 
Raffique. [See Q.D. 1936-’40 Vol. I, Col. 3259] 
193 I.C. 833=13 R.C. 456=A.I.R. 1941 Cal 


-S, Application to set aside election on 
ground of improper rejection of nomination paper 
—Proof that result of election has been materially 
effected — If necessary. 

S. 47 of the Calcutta ^^lunicipal Act does not 
deal with improper rejection of a nomination 
paper. The ‘irregularity of a nomination paper'’ 
mentioned in S. 47 (1) (c) relates to a nomination 
paper that had been received. Where, therefore, 
an election is sought to be set aside on the ground 
-of improper rejection of a nomination paper, no 
proof to the effect that the result of the election 
has been materially affected would be required. 
{Miner and Sharpe, JJ.) NuR Mamomed v, S. M. 
Solaiman. 49 C. W.N, 10. 

S. 47— Proof that result of election has 

been materially affected— Onus. 

In a case where an applicant to set aside an 
•election is required to prove that the result of the 
election has been materially affected, the burden 
of proof is on the applicant. (Mitter and Sharpe, 
JJ.) Nur Mahomed z/.S. M. Solaiman. 49 C 
W.N. 10. 

S. 47 — ^'ResulP of the election has been 
materially affected — Meaning of. 

The phrase “the result of the election has been 
materially affected” means that the returned 
■candidate would not have been returned but for 
the irregularity alleged and proved, and does not 
mean that the margin of majority would have 
been substantially reduced by reason of such 
irregularity. What evidence would be regarded 
■as sufficient to prove this would depend upon the 
ground on which the election is challenged. In 
arriving at the relevant finding it would also be 
open to rely upon presumptions and inferences of 
fact which arise from other facts established or 
admitted. (Mitter and Sharpe, JJ.) Nur Mamo- 
S. M, Solaiman. 49 C.W.N. 10 . 


I CAL. MUNICIPAL ACT ( 1923), S. 5L 

-S. 47 (1) (c) — Onus of proof. 

Under S. 47 (1) (i:) of the Calcutta Municipal 
Act, the onus is clearly put on the person seeking 
to set aside the election to satisfy the Court that 
the result of the election has been materially 
affected by the non-compliance with the Act or 
the rules, even though such non-compliance is of 
a mandatory provision. {Sen, J.) S. M. Solai- 
man Noor Mahomed. 48 C.W.N. 655=217 
I.C. 288=17 R.C. 186=A.I.R. 1944 Cal. 395. 

; “S, 47 (1) (c) — 'Result of election^ — Mean- 

ing of — Illegal rejection of nomination papers 
of a candidate — If ground for setting aside 
election. 

The words ‘'result of the election*’ used in S. 
47 (1) {c) of the Calcutta Municipal Act mean 
the expression of the will or decision of the 
electorate. If A and B stand for election and A 
is elected, the result of the election is the ex- 
pression of the decision of the electorate that it 
prefers A to B. If A, B and C stand for election 
and if is elected, the electorate expresses its 
decision that A is more fitted to be elected not 
only than B but also than C. If therefore C has 
been wrongfully and illegally excluded from 
contesting the election, it follows that the result 
of ^ the election has been materially affected. 
It is not necessary for C in such a case to show 
that the returned candidate would not have been 
returned. There can, therefore, hardly be a more 
just ground for setting aside an election than the 
ground that a person has been deprived of the 
I right to contest the election by a wrongful and 
illegal rejection of his nomination papers. 

/.) S. M. Solaiman v. Noor Mahomed. 217 I C. 
288=17 R.C, 186=48 C.W.N. 655=A.I.R. 1944 
Cal, 395. 

S. 51 (1) and (2) — Powers of corporation 

to appoint officers — Nature of— Principles to be 
followed in appointing — Officer appointed under 
S. 51 (2)—// can perform duties of principal 
0 fificers. 

The provisions of sub-S. (1) of Section 5l of 
the Calcutta Municipal Act are mandatory and 
the Corporation is bound to appoint proper per- 
sons as Chief Executive Officer, Chief Engineer, 
Chief Accountant, Health Officer and Secretary. 
The appointees must be proper persons, inter alia, 
they must be quatified to hold the appointments. 
A person with minimum engineering experience 
satisfied with a nominal salary as not a proper 
person. The Corporation is not bound to appo- 
int Deputy Executive Officers, but it is empo- 
wered to do so. But such appointments of de- 
puty Executives are subject to the approval of 
the Provincial Government and in their absence 
will be ineffective. The appointment of princi- 
pal Officers however do not require such appro- 
val and are complete when made by the (jorpora- 
tion. The Calcutta Municipal Act requires that 
the duties of the offices in S. 51 (1) are /performed 
by the officers appointed under that sub-section. 
The permissive power, in sub. S. (2) being limited 
to appointing officers to offices other than those 
prescribed in sub-S. (1) these "other officers” 
cannot be invested with the duties of the offices 
in the other sub-section. Accordingly the Cor- 
poration cannot appoint a person as a special 
officer under S. 51 (2) to be in charge of a de- 
partment of the Chief Engineer. The office is 
of a public nature and one which can be the 
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subject of procceilidg by ^}ua 'zvarninfo at the 
instance of a rdatur. J .') Ashc.ar Ally 

IUki'.ndijamatii Ply. 49 C.W.N. 658=A.I.R. 
1945 Cal, 249. 

S. 127 — 'Let* — Meaning of — House owned 

by fniii occupied by one of its pariners imlhout 
rcnt~I f assesuihle unde?’ Cl. {a) or {h). 

The word ‘‘let’' in S. 127 of the Calcutta Muni- 
cipal Act means ‘ granting the use of the land for 
rent’'. Where a house owned by a firm is occup- 
ied 1 y one of its partners who neither pays any 
cash rent nor renders any service to the firm in 
licji thereof, his occupation, in the absence of any 
evidence to the contrary, is that of one of the 
co-owners of the house and not that of a tenant. 
Such a house, when tlicre i.s no suggestion that 
it was erected for letting purposes, is assessable 
under Cl {b) and not under Cl. of S. 127 of 
the Act. (Nasim Ali and lUagden, JJ.) PorcOra- 
TfON OF CAI.CiriTA V. S H AW ' WALLACE & CO. 46 
C.W,N. 978. 

S. 127 (a) — Animal value — Determination 

of —Provisions of Ss. 150 and 151— If can be 
taken into consideration. 

The provisions of Ss. 150 and 151 of the Cal- 
cutta Alunicipal Act cannot be taken intoconsidc- 
ration while determining the annual gross rents 
under S. 127 (a) of the Act. {Hasim Ali and 
Blagdcn.Jj,) Royal Calcutta Turk Ci.ua 
Corporation ok Calcutta. I L.R (1943) 1 Cal. j 
92 - 205 T.C 212r=76 C.L J 296 -15 R C 589= | 
47 C.W.N. 119=A IR. 1943 Cal 166. 

S. 127 (a) — Building ‘‘ordinarily led' — i 

House proziicled by Coz'ernment and occupied by j 
its servant — Servant responsible for rent and 
occupier's share of taxes— Under rules Govern- 
ment not obliged to provide house nor servant to 
live in it — Bads of assessment of such house. 

Where the occupation by aGovernu ent servant 
of a house provided for by Government is not 
incidental to nor dependent upon^ the contract of 
service, and under the rules apiiHcable to him the 
Government is under no obligation to provide a 
house nor the servant to live in it, but if a house 
is provided the servant is in exclu.sive posses.sion 
and i.s responsdile tor the rent, whether he lives 
in it or noi, and for the occupier’s share of taxes, 
and the servant is free to sub-let it with the per- 
mission of the Government, such a house is a 
building which is “ordinarily leW within ^the 
meaning of S. 127 (a) of the Calcutta Municipal 
Act an<l has lobe asscs.sed as such, (Lord Por- 
ter.) Corporation OF Calcutta v. Puovincp: of 
Bengal. 71 1 A. 31=1 hM. (1944) 2 Cal, 150= 
I.B.R. (1944) Kar. (PX ) 206=213 I C. 257= 
1944 M.W.N 459=10 B.R. 609=17 R.P.O 13= 
48 C.W.N. 410= A.I,Ra944 P.C. 42=(1944) 1 
M.L.J. 528 (P.C). 

127 (a) — Valuation of property — Eng- 
lish principle of valuing “rebus sic stantibus*’ — 
How far applicable — Valuation of vacant land— 
Vacant land not used by owner except for occa- 
sional golf practice—^Owner asking corporation 
to ignore such occasional user — Proper basis of 
valuation. 

The English principle of valuing sic 

stantibus" {i.e.) with reference to the property in 
its actually existing condition taking into account 
neither the past conditions nor the future possi- 
bilities, can with perfect propriety be applied to 
cases coming under S. 127 (a) of the Calcutta 


CAL. MUNICIPAL ACT (1923), S. 135. 

hTunicipal Act where the owner has put the pro* 
pertytosome use. The annual value in such 
cases must be determined on the basis of the 
rent expected from a hypothetical tenant who> 
takes it from year to year. The above principle 
of English law can have no application to a case 
where land is kept vacant and tiie owner does 
not put it to any use at all. Such a case can* 
not possibly arise in English Law, as a owner 
who does not use or occupy his land is not 
rateable under the English Law at all. Under 
the Calcutta Municipal Act, an owner who keeps 
his land vacant is bound to pay rates. In 
determining the value of such land, the standard 
cannot be the amount of rent payable by a tenant 
who would keep it fallow and unoccupied. A& 
the owner is not using it in any particular way, 
tlicre is no presumption in favour of the continu- 
ance of any kind of user. The standard in such 
cases must be the rent which could be expected 
from a tenant, who would take the land as it is, 
and put it to such use as is possible for a yearly 
tenant to do. Where a piece of vacant land is not 
used by the owner except occasionally as an ira- 
pcriect golf course, and the owner has expressly 
asked the Corporation to ignore such occasional 
user and treat it as vacant land so that he may 
have the vacancy remissions, it would be proper 
to value the land on the basis of annual letting 
value of lands in the vicinity let out as vacant 
lands to yearly tenants, (Miikherjea and Akram^ 
JJ.) Bk.nual Nacpur Railway Co. Ltd. v. CoR- 
voratton ok CALcurTA. I.L.R. ( 1942) 2 Cal. 152 
=46 C.W.N. 637=A.I R. 1942 Cal. 455. 

S. 127 (h)— Value of land— Mode of 

assessment — English system of rating — If applk-^ 
able. 

The Legislature has not laid down any definite 
method of estimating the prest nt value of the land 
required to be estimated by S. 127 (6) of the 
Calcutta Municipal Act. There may be different 
methods of making this estimate and it will be for 
the expert valuers to make the estimate in each 
particular case and for the Cburt to come to a 
decision whether or not their valuation is correct. 
Tlie wt>rd ‘value’ in this part of the section means 
the selling price of the property ii\ question bet- 
ween a willing seller and a willing purchaser, 
subject to tlie advantages or disadvantages invol- 
ved in its present condition. As Cl. (b) of S, 127 
has been introduced, to meet the cases where 
determination of the ‘annual rent’ by any direct 
method is impossible, it will be absurd to suggest 
that in valuing the land the self-same impossible 
item was intended by the Legislature to supply 
the starting point. Therefore, the profits basis 
or the contractor's basis of rating prevailing in 
the English system, which are all methods not of 
determining the value of the land but of ascer- 
taining hypothetical annual rent, have no 
application in determining the value of the land 
under the section. (Nasim AH and Pal JL) 
Province of Bengal v. Corporation of Calcutta. 
201 I C 42=15 R.C. 121=46 C.W.N. 496=AX 
R. 1942 Cal. 418. 

S, 13S— Application for separate assess^ 

7 nent of outhouse — Duty of executive officer— 
Power to impose condition on applicant. 

The corporation by its executive officer has a 
duty to perform under S. 135 of the Calcutta 
Municipal Act When an application for separate 
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assessment of an outhouse appurtenant to a 
building is made under that section, it is his duty 
to consider the application, to apply his mind to 
it, and to decide whether, in his discretion, the 
outhouse should be separately assessed and 
treated as a separate building. He cannot refuse 
to consider the application until the amount of 
the consolidated rate which is then in arrears in 
respect of the premises is paid in full. He is not 
entitled to impose this condition as the duty 
imposed upon him under the section is not sub- 
ject to any such condition. [Lort Williams, J.) 
Corporation of Calcutta v. Samarenda Jit 
Shaw. I.L R. (1941) 2 Cal 30=200 I.C. 89= 
14 R.C. 665 =A.IR. 1941 Cal. 719. 

Ss. 135 and 149 — application made for 

separate assessment of outhouse — Applicant, if 
escapes liability to pay consolidated rate there- 
after. 

A person who has made an application under 
S. 135 of the Calcutta Municipal Act for separate 
assessment of an outhouse appurtenant to his 
building cannot escape liability to pay the amount 
of the consolidated rate for the penod subsequent 
to his application, although the Corporation keeps 
the application in abeyance without disposing it 
of. {Lort Williams, J.) Corporation of Cal- 
cutta V. Samarenura Jit .^HAW. I.L.R. (1941) 

2 Cal 30=200 I.C. 89=14 R C. 665=A.I.R. 1941 
Cal. 719. 

S. Application for separate assessment 

of outhouses refused on the pretence that Cor- 
poration had no porwer to grant it — Effect on 
liability of applicant for consolidated rates. 

S. 135 of the Calcutta Municipal Act contains 
a specific provision enabling the executive 
officer in his discretion to assess any outhouse 
pertaining to a building or any portion of a buil- 
ding, separately from such building or the other 
portions of such building, and when so separa- 
tely assessed, such outhouse or portion of the 
building is deemed to be a separate building, j 
Where the Corporation and its officials have 
refused to assess the outhouses separately (on 
the ground that it could be done only in the case 
of a sale or partition) and upon the pretence that 
they had no power under the Act to make sepa- 
rate asses'sments the owner of the house cannot 
escape liability for the consolidated rates for the 
property. (Lort Williams, J.) Corporation of Cal- 
cutta V. Nandalal Chowdhuky. 198 I.C. 632= 
14 R.C. 478=A I.R. 1941 Cal. 602. 

— — S, 138 — Notice not served on owner — 
Validity of assessment — OzvneAs 'name not entered 
in assessment book. 

The fact that the special notice prescribed by 
S. 138 of the Calcutta Municipal Act has not 
been served on the owner of a bustee, does not 
render the assessment a nullity, when the name 
of such owner has not been entered in the assess- 
ment book kept under S.^ 143 of the Act. 
S. 144 (3) of the Act prohibits him from object- 
ing that the notice was not made out in his name 
and he cannot, therefore, complain that he has 
been deprived of his right to object under S- 139 
or appeal under S 141. (Henderson, J.) 
Municipal Commissioners of Howrah v. 
Haratosh Chose. 49 C.W.N. 736. 

■ Ss. 149 and 135 — Application made for 

separate assessment of outhouse — Applicant, if 
Q. D. 1—39 


CAL. municipal ACT (1923), S. 204. 


escapes liability to pay consolidated rate there- 
after. See Calcutta Municipal Act, Ss. 135 
AND 149. I.L R. ri941) 2 Cal. 30. 

Ss. 175 177 and Sch VI, Rr. 2 5 and 7— 

Company engaged in manufacture and sale of 
goods having registered office and also retail shops 
Within municipal boundaries — Liability to take: 
out both personal and local license. 

Where a company engaged in the manufacture 
and sale of goods has within the municipal boun- 
daries of Calcutta its registered office and 
also its retail shops through which it sells its 
goods to the public, it is liable not only to 
take out and pay for the personal license in 
respect of its registered office but also liable to 
take out and pay for proper local license in 
respect of each one of its retail shops. ^ (Derby- 
shire, CJ and Bartley, J.) Bata Shoe Co., Ltd. zu 
Corporation of Calcutta. 45 C.W N. 847. 

S. 179 — Conviction for not taking out 

scavenging licence — When sustainable. 

To sustain a conviction of an owner of a 
market under S. 179 of the Calcutta Municipal 
Act for not taking out a scavenging licence, it is 
incumbent on the prosecution to prove that the 
commissioner had determined the average amount 
of rubbish removed daily from the market. 
(Henderson, 7.) Surendra Narayan Banerji^j. 
Howrah Municipality. I.L.R. (1941) 2 Cal'. 
385. 

— 'S. 189 — ^‘Perso 7 i liable to pay” — Meaning 
of. . . , . 

The “person liable to pay“ within the meaning 
of S. 189 of the Calcutta Municipal Act is the 
person who is made liable to pay under the_Act 
and not under a contract with the owner. (Mitter 
and Blank, 77.) Mathura Prosad *2/ Corporation 
' OF Calcutta. I.L.R. (1944) 2 Cal. 253=48 C. 

: W.N. 336. 


Ss. 190 and 2^^—Noilce of demand— If 

necessary requirement for suit. ^ 

When the consolidated rate is not paid within* 
seven days of the presentation of the Bill, the 
Corporation has the option of proceeding in. 
either of two ways. If it chooses to levy dis- 
traint it must give a notice under S. 190. If it 
does not desire to levy distraint, it need not give 
that notice. That is the significance of the word 
“may"' in S. 190. A notice of demand under that 
section is not accordingly a preliminary require^ 
ment for a suit for the recovery of arrears of 
consolidated rates under S. 204. (Mitter and' 
Blank, 77.) Mathura Pros ad v. Corporation of 
Calcutta, I.L.R, (1944) 2 Cal. 253=48 C.W. 
N. 336. 

Ss. 204 and lZ^~Presentation of Bill under 

S. 189 — If condition precedent to suit — "'Defaid- 
ter” — Meaning of. 

The presentation of a Bill under S. 189 to the 
person liable to pay the consolidated rates, is not 
a condition precedent to the institution of a suit 
under S. 204 of the Act. The word “defaulter' 
used in the latter section does not mean a person 
who has failed to pay the Bill within seven days 
of its presentation. It means a person who being 
liable to pay consolidated rates has failed to pay 
them within the time defined in S. 149. (Mitter 
and Blank, 77.) Mathura Prosad j:/. Corpora- 
tion OF (Talcutta. I.L.R. (1944) 2 Cal. 25^48 
C.W.N. 336. ^ 

S. 204— Right of suit apart from section, 
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The right of the Corporation to get consoli- 
lated rates is a creation o£ the Act. Apart from 
D, 124, it will not have the right to impose such 
■ates. _ So, the Corporation can pursue only such 
■emcdies for the recovery of consolidated rates 
IS are provided for iti the Act. Those remedies 
ire distraint and a suit under S. 204. Apart from 
204, the Corporation has no right to sue under 
.he general law. If the suit does not fulfil the 
Requirements of S. 204, it is not maintainable. 
[Mil ter and Blank, JJ.) IVIathura T^roS(Vd v, 
:()KPORATroi^ OF Calcutta. IL.R. (1944) 2 Cal 
253-48 C.W.N, 336. ^ 

;S,205 — Charge on bustees — Right ofcor- 
w ration— -Charge, if can be enforced on land 
ibandoning structures. 

Under S. 205 of the Calcutta Municipal Act, 
;he corporation has a charue on bustees for con- 
solidated rate due in respect thereof. Abustee 
would come within the description of ‘‘building” 
used in the Ss. 124, 127 and 205. As S. 205 of the 
Act creates a charge both on the land and the 
structures, the corporation can at its option 
enforce the charge on the land only, abandoning 
the structures. {M it ter and Bla)ik, Jf ) AFathhua 
Prosad V. CoRi’ORATioisr OF Caixutta. I L.R. 
(1944) 2 Cal 253=48 C.W.N. 336. 

(as applied to Howrah), S. 300 — Service 

of notice — Breiniscs otvjicd by company — Notice 
addressed to managing agoits — If proper. 

Where certain premises are owned and occupi- 
ed by a company, the managing director or the 
managing agents of the company can hardly be 
said to be in occupation of the premises or the 
owner, aiul it is doubtful whether the managing 
agents can be said to be cither the owners or llie 
occupiers of the premises. Therefore, a notice 
i^iaiingto those premises under S. 300 of the 
Calcutta Municipal Act (as applied to Howrah) 
to the managing agents is not addressed to the 
proper persons. It should be served on the com- 
pany. {Derbyshire, C.J. and Bartley, J.) N N. 
Bose z/. Manager, Kkuar Nath Jute Manufac- 
turing Co, Ltd. 196 I.C. 559=1941 Comp.C. 
283=45 C.W N 925=43 Cr.L.J. 33=14 R C. 
268=A.I.R. 1941 Cal 550. 

Ss 363 Proviso (a) and 144 (3) -Order of 

demolition 'Without affording opportunity to unre- 
corded occupier— If ultra vires 
Although under S. 144 (3) of the Calcutta 
Municipal Act an occupier of a building or a 
portion thereof whose name is not entered in the 
assessment book is not entitled to any notice 
made out in his own name, the sub-section does 
-not deprive him of the right to be given an oppor- 
tunity otherwise than by notice in his own name, 
•for example, by a general notice to all owners 
and occupiers affixed on some conspicuous part of 
the premises. An order of demolition passed 
under S- 363 of the Act without affording such an 
-opportunity to an unrecorded occupier is ultra 
■vires. (Rau and Biswas, II ) Ashutosh SxYrkai 
V, Corporation of Calcutta. I L R f 1944) 1 
Cal. 675=213 I.C. 28=16 R.C. 623=48 C W N 
170=A.I R. 1944 Cal. 159. v..vv.im 

S 386 (1) (b)-~^wi.r€.s let out for busk 
ness Business earned on without required licena 
- — Ltaozkty of owner. 

An owner of premises who has let them ou 
tor the purpose of carrying on a business is no 
liable under S. 386 (1) (b) of the Calcutta Muni- 
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cipalAct when there is no suggestion that he 
intended that the letting should be for the pur- 
pose of carrying on the business without a licence 
if a licence was necessary and could not be 
obtained. _ The fact that when he was told by the 
Corporation to take steps for the removal of the 
business lie protested that tlie relusal of the 
license was unwarranted and urged that no 
licence was required is irrelevant. It does not 
establish that he had permitted the carrying on of 
the business witliin the terms of the section. 
{Roxburgh, J.) MoTi Lal 7^- Corporation of 
Calcutta. I.LR. (1942) 2 Cai. 105 = 204 I.C. 
336=15 R C 519=44 Cr.L.J. 204-46 C.W.N, 
418.=A I.R 1943 Cal 39. 

Ss. 386 (1) (b) and Prosecution under 

— Proof required. 

In a prosecution under Ss 386 (1) (b) and 488 
of the Calcutta Municijial Act, llie first thing the 
prosecution has to prove is that the Chief Ifxecu- 
tive Officer of the Corporation had formed the 
opinion that the purpose for which the premises 
in question were used was dangerous to liealthor 
likely to create a nuisance, {ii enderson, J.) Atul 
Chandra Bhanuari v Corporation of Calcutta. 
ILR. (1941) 2 Cal. 308=199 I.C, 179=14 R.C, 
534=43 Cr.L.J. 513=A.I R. 1942 Cal. 142 (2). 
S. 388 — Order under — IVlio can pass. 

Under S 388 of the Calcutta Municipal Act, it 
is only the Afagistratc who imposes a fine under 
S. 488 for contravention of the provisions of 
S. 386 (1) of the Act, that is authorised to pass an 
order directing tliat the premises should no 
longer be used for the purpose which created the 
nuisance. No other Alagistrate has jurisdiction 
to do so {Lodge and Roxburgh, If.) J. N. 
Sarma cK: Sons y. Cokdoration of Calcutta. I. 
LR. (1942) 1 Cal. 527=202 T.C. 592=15 R.C. 
382=43 Cr.L.J. 870=A, I.R. 1942 Cal. 529. 

S. 406 — Conviction under — Legality- 

Saponification value of mustard oil exceeding 
limit fixed by Government ziotification — If 
sufficient. 

The mere fact that the saponification value of 
the mustard oil was found on analysis to be in 
excess of the outside limit fixed f)y the Govern- 
ment nf'tification cannot support a conviction 
under S. 406 of the Calcutta Municipal Act, 
specially in view of the fact that it appears that 
the saponification value of mustard oil varies to 
some extent according to llie kind of the mustard 
seed and the place where it is grown. {Bartley 
and Akrani, JJ.) Bali.avdas Tswardas t; Sani- 
tary Inspector, HowRah Municipality. 45 
C.W.N. 661, 

Ss. 406 and 488 — Conviction under — Proof 

I required. 

In order to convict a person for sale of adul- 
terated food under S, 406 of the Calcutta 
Municipal Act, it must be proved that on account 
of his action the quality or strength or value of 
the food was reduced or lowered or injuriously 
affected to the prejudice of the consumer. [See 
S 3 (2) of the Act.] {Bartley and Akram, II.) 
Ballavdas Iswardas V . Sanitary Inspector, 
Howrah Municipality. 45 C.W.N. 661. 

--Ss. 406 and 407 — Prosecution in respect of 

luchis fried in adulterated ghee— Proof required. 

The accused who was in charge of a .sweet* 
stall was frying some luchis in ghee. The Public 
Analyst to whom a sample of the ghee was sent 
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stated that it did not contain any butter-fat. The 
accused was prosecuted with respect to the 
iuchis. 

Held, that as the luchis were not seized or 
analysed, there was nothing to show that any of 
that ghee was in the luchis and that further it 
had to be shown that luchis fried in that ghee 
would be of an inferior quality to those fried in 
ghee which the Public Analyst would describe as 
unadulterated and that in the absence of such 
evidence the accused could not be convicted under 
Ss. 406 and 407 of the Calcutta Municipal Act. 
{Henderson, /.) Joy Kali Ganguly v. Banerjfe. 
202 I.C. 679—43 Cr.LJ. 896=15 RC. 391= 
A.IR. 1943 Cal. 88.^ 

^S. 407 (1) {ii)^ Conditions in respect of 

butter — Power of Government to prescribe, 

S. 407 of the Calcutta Municipal Act has been 
drafted to give a general frame work as regards 
more important articles of food exposed for 
sale and lay down, as regards these articles some 
specific conditions which must be fulfilled in 
regard to their sale and so forth. While laying 
down definite conditions in regard to some of the 
articles, there are provisions leaving it to the 
Provincial Government to prescribe other 
further matters. Accordingly there is no limit 
on the power given to the Local Government to 
prescribe conditions in respect of butter although 
sub-Cl. (ii) of S. 407 (1) of the Calcutta Muni- 
cipal Act does itself lay down certain conditions. 
The Notification dated 28th March, 1928, pre- 
scribing the condition that butter should not 
contain more than 20 per cent, of water is not in 
any way an unreasonable abuse of the power 
given by the section and is not ultra vires of the 
Provincial Government, (Roxburgh and Akram, 
JJ.) P. Banerjee z/. Murali AIohan Das. 203 
I.C. 89=15 R.C. 394=A.I.R. 1943 Cal. 30. 

S. 407 (Z) —Liability of person temporarily 
in charge of shop for sellmg butter containing 
more than 20 per cent, water. 

The fact that the accused was merely tem- 
porarily in charge of the shop while the actual 
manager was away, is no defence to a charge 
under S. 407 (3) of the Calcutta Municipal Act. 
(Roxburgh and Akram. JJ ) P. Banerjee v. 
Murali Mohan Das, 203 I.C. 89=15 R.C. 394= 
A.I.R. 1943 Cal. 30. 

— ^ — Ss. 424 and 488 — Refusal to sell rationed 
•article for analysis to Food Inspector — If offence 
— Bengal Rationing Order, 1943, els. 6, 7 and 9— 
Defence of India Rules, R. 4. 

It is quite true that a shop-keeper is prohibited 
under els. 6, 7 and 9^ of the Bengal Rationing 
Order, 1943, from selling or supplying a rationed 
article except for human consumption and 
against a ration document, but that Rationing 
order being made under the provisions of R. S 
of the Defence of India Rules is subject to the 
.provisions of R. 4 of those Rules. The effect of 
that is to add to els. 6, 7 and 9 an exception in the 
case where a public servant acting in the course 
of his duty as a public servant and duly authoris- 
ed by the Health Officer of the corporation directs 
.a shop-keeper to supply him with a sample of the 
rationed article for analysis pursuant to <. 424 of 
the Calcutta Municipal Act. The Food Inspector 
•of the Calcutta Corporation is a public servant 
under S. 554 of the Calcutta Muuicipal Act and 
ihe acts in the discharge of his duty in requiring 
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the sale to him of a sample of a food stuff 
(which is a rationed article) under S. 424 of the 
Act. A shop-keeper who fails to comply with 
his requisition is, therefore, guilty of an offence 
under S. 488 of the Act. (Derbyshire, CJ. and 
Ellis, J.) Corporation of Calcutta v, Pranabesh 
Bhowmick. 49 C.W.N. 704. 

S 478 (17)~Bye-laws not framed under-^ 

Bye-laws framed under old Act — If continue in 
force — Bengal General Clauses Act, S. 25. 

If no b> e-laws have been framed under S. 478 

(17) of the Calcutta Municipal Act (III of 1923), 
bv e-laws framed under the corresponding S. 559 

(18) of Act III of 1899 continue to be in force by 
virtue of the provisions of S. 25 of the Bengal 
General Clauses Act. (Henderson, J.) Bhupenbra 
Nath Rayz/. Corporation of Calcutta. 218 I.C. 
408=46 Cr.L.J. 480=48 C.W.N. 630=:=AIR. 
1945 Cal. 103. 

(as applied to Howrah), Ss. 488/300 — 

Prosecution under — Limitation. See Calcutta 
Municipal Act (as applied to Howrah), S. 534. 
45 C.W.N 925. 

Ss.492 and 179— Conviction of owner of 

market for not taking out license — Legality — 
Amount of rubbish removed not determined by 
Corporation. 

A conviction of the owner or occupier of a 
market under Ss. 492 and 179 of the Calcutta 
Municipal Act for not taking out a license cannot 
be sustained when there has not been a determi- 
nation of the average quantity of the rubbish 
removed by the corporation and the fee payable 
for the license. Under S. 179 the owner of the 
market is lo take out a license and pay the fee. 
Obviously a person cannot take out a licence until 
he pays the fee and he cannot pay the fee unless 
the fee is determined. It is clear^ from this 
section that the fee to be paid will depend upon 
the determination by the Corporation of the 
amount of offensive matter and rubbish removed 
daily by the Corporation. (Sen, J.) Jitendra v. 
Corporation OF Calcutta. I.L.R. (1941) 1 Cal. 
322=196 I.C. 539=14 R.C. 261=43 Cr.L.J 28= 
45 C.W.N. 306=A.I.R. 1941 Cal. 560. 

S. ^92— Pleader paying licence fee after 

J^dy of current year — Continuing offence. 

On 30th March, 1937, a pleader (required to 
obtain an annual license under S. 175 Calcutta 
Municipal Act) paid his license fee for the year 
1936-37. In a prosecution for practising without 
a license during that period the pleader was 
discharged and sued for damages for malicious 
prosecution. 

He/d ‘.—The pleader was guilty of an offence 
by practising on and after 1st July, 1936 and 
that was an offence continuing upto 30th March, 
1937, when he paid the fee and up to 31st March, 
when the period for which the license required 
to be taken expired. (Panckridge, J .) JatiNdra 
Mohan Banerjee v. Corporation of Calcutta. 
194 I.C. 374=13 R.C. 501= A.I.R. 1941 Cal, 13. 

S. 523 — Apportionment — Dispute as to — 

If includes case where one of two parties claims 
entire compensation. 

A dispute between two parties one of whom 
claims a share in the amount of compensation 
and the other claims the whole, is a dispute as to 
the apportionment of compensation within 
meaning of S. ^23 of the Calcutta Municipal Act. 
(Lodge and Akram/jJ.') CopvERji Manickji 
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SUKUMAKI PAsf. I.LR. (1941) 1 Cal. 182:^195 
IC. 677~URC. 120-^45 C.W.N. 79~A.I.E. 
1941 Cal. 326. 

Ss. 523 and 525 ~-/v5’L/i’ru'’ scof'c — Dispiiic 

as lo aniaiint t) f ca-fiipi'iisulion or its apportion' 
7 ncnt- - Rnjhi aj suit. 

S. 52.P»r tile Calcutta M unicipal Act provides 
a niat'hiner}' Ch* the settlement of disputes as to 
the amount of compensation to be paid and as to 
its apportiomnent and ousts the jurisdiction of 
the ordinary Courts to determine such disputes. 

S. 525 of the Act does not apply to ca^es govern- 
ed by S. 523 and an aggrieved person has there- 
fore, no rit^ht of suit under that section. Nor is 
there a right independent of S. 523 and similar 
to that recognised in S. 31 of the Land Acciuisi- 
tion Act. {Lod(jc and Akram, JJ ) Coovkrji 
A lANjcKri^n SuKUMArn Dasi. I.L.R. (1941)1 
Cal 182-r:l95 I.C 677”14 R.C. 120=45 C.W.N. 
79=A.IR 1941 Cal. 326. 

S. S23—Scopr-^If limited to disputes arts- 

vuj before payment, 

S. 523 of the Calcutta ^runicip«al Act is not 
limited to disputes arising before payment of the 
compensation by the Corporation. (Lodge and 
Akranu U.) Coovp.r]i XiANfcKfr x’. Sukumari 
Dasi. ILR.(1941) i Cal 182^195 I.C. 677= 
14 R.C. 120=45 C.WN. 79=A.I.R. 1941 Cal. 
326. 

S. 533 — {".X parte trial after accused has 

op pea red — C eg aliiy. 

Where the accused has apiieared in comiiliance 
with a snmmutis, t!ic Magistrate crumot, under 
S. 533 of the Calcutta Municipal Act, hear the 
case c.r parte on some subsequent dat<‘ to wl ich 
the trial is adjourned. (Henderson, J .) 11 uu- 

PKNPKA Nath Rov x./ Cur l'OKATTO^^ of Calcutta. 
21 S I.C. 408=46 CrL.J. 480=48 C.W.N. 630= 
A.LR. 1945 Cal 103. 

— ; — (as applied to Howrah), S, 534 — Prose- 
cniion under S'. 488/3h0 — Limitation* 

Where the Municipality serves a notice on a 
person under S. 300 of the Calc ittaMunicipal 
Act. (as applied to Howrah), lerpiiring him to 
remove a wall alleged to have been huill acro.ss 
a i)tihHc street, and then prosecutes him under 
S. 4^8(1) (c) of that Act for failing to comply 
with tliiit notice, the offence charged i.s not the 
building of the wall but the failure to comply 
with the notice r( quiring him to remove the wall. 
Under S, 534 of the Act, the prosecution should 
be instituted within three months from the 
expiry of the time specified in the notice for 
compliance therewith. (Derbyshire, C. J and 
Bartley, A) N. N. Bosk v. Managek, Kedar 
Nath Jute Manufacturing Co., Ltd. 196 I C. 
559=1941 Comp. C. 283=43 CrXJ. 33=45 C. 
W.N. 925=A.I.R. 1941 Cal. 550, 

S. 534 (1) — Limitation — Duty of Magis- 
trate. 

Under S. 534 (1) o£ the Calcutta Municipal 
Act, a complaint in respect of an offence under 
S. 386 (1) (b) read with S. 488 of the Act must be 
made within three months of the date on which 
the existence of the offence is first brought to 
the notice of the Chief Executive Officer. It is 
the duty of the Magistrate to examine the ques- 
tion of limitation and satisfy himself that the 
prosecution is within time, although no question 
of limitation is raised at the trial (Henderson, 
J .) Atul Chandra Bhandari v. Corporation of 
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Calcutta. I.L.R (1941) 2 Cal 308=199 IC 
179=14 R.C. 534=43 Cr.L.J. 513=A.I.R. 1942 
Cal 142 (2). 

S. S3S — Com plaint by Sanitary Inspector 

in his personal capacity— If competent. 

Under S. 535 (2) of the Calcutta Municipal 
Act a IvTagistrate is not entitled to act upon a 
complaint filed by a Sanitary Inspector in his 
personal capacity and not on behalf of the 
Municipality when he is not residing or owning 
property in Calcutta. (Lodge and RIagden, JJ,) 
IvKSHAimro Kf.i)T.\ xl Bankrjfi:. 202 I.C 753=43 
Cr.L.J. 900=15 R.C. 393=A.I.R. 1943 Cal 31 

S. 538— Suit against Corporation for 

damages for nuisance— Limitation — Limitation 
Act, S. 23 and Art. 36. S. A. Basil v. Corporation 
OF Calcutta. [.Vce Q. I). 1936 -MO Vol. I, Col 
722] 195 I C. 306=14 R C. 67=45 C.W.N. 1008 
=AI.R 1941 Cal 207. 

S. 538 — Suit for damages for wrongful 

dismissal or f or salary or for Provident Fund- 
Mo lice. tf necessary. 

Notice nnder S. 538 of the Calcutta iM unicipal 
Act need not be given to the Corporation before 
a suit is insti tilled by its servant in respect of a 
claim for damages for wrongful dismissal, or 
for salary or for the provident fund amount 
standing to his ertdit. (Gentle, J.) JatindRA 
Na'ih Pal X'. Corporation of Calcutta. I.L.R 
(1944) 1 Cal 463= AT.R. 1945 Cal. 144. 

Sch. II, Paras. 1 and 3— Offence of per* 

sonation — Candidate identifying person at or 
after delivery of ballot piqier — If guilty. GlRlSH 
Chandra Ciiosh v. SuimiR Chandra Kay. [See 
Q.n. 1936-MO. VoL. I, Cor.. ,-260]. 193 I.C. 752= 
13RC.450-:45 C.W.N. 188r=A.I.R. 1941 Cal 
133. 

Sch, XVII— Building plan sanctioned in 

violation of regulations — Right of adjacent 
owner to apply for mandamus. Sec Specific 
Relief Act, S. 45 

Sch. XVII, R 32— \S^pace[— Meaning of. 

The teim ‘‘.space” in R. 32 of Sch. XVII to the 
Calcutta Municipal Act means not merely the 
space between two buildings at the ground level 
blit means the .space between every part of the 
buihling to the boundary line of tlie land or 
hndding imniediattdy opjio.silt' .such part. 
ilidgley, J.) ITirknpka Nath v. Corporation of. 
CaCcuita. I.L.R. '1941) 1 Cal 435=196 10. 
832=45 C.W.N. 413 = 14 R.C. 284=A.I.R. 1941 
Cal 386. 

‘Sch. XVH, Rr. 91 and H—Intcnlion of— 

Buildings^ erected before existing rules. 

The existing rnle.s do not operate for the pur* 
pose of compelling the demolition of any 
masonry .structure which was erected before they 
came into operation, and their general intention 
seems to be to ensure compliance with them as 
regards alterations of and additions to an exist- 
ing building, while the original structure of such 
building may be left in tact. This is clearly the 
intention of R. 91 in respect of the space at the 
back of buildings, and the same intention under- 
lies R. 94 . (Edgley, J.) Hirendra Nath Vr 
Corporation OF Calcutta, I L.R. (1941) 1 CaL 
435=196 I C. 832=45 C.W.N, 413=14 R C. 284 
=A.I R. 1941 Cal 386. 

Sch. XVII, R. 94 — Relaxation of rules^ 

Power of Corporation. 
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CAL. TRAMWAYS ACT (1880). S. 21. 

Under R. 94 of Sch. XVII to the Calcutta 
Municipal Act, the power of the Corporation to 
relax the operation of the rules is severely res- 
tricted. If an addition is proposed to an existing 
building, any relaxation can only be allowed for 
the purpose of preventing the demolition of any 
material part of the existing building, which may 
have been constructed on the space which ^ is 
required to be left open under the rules contain- 
ed in Sch. XVII, R. 94 was certainly not framed 
with the object of allowing additional encroach- 
ments on the minimum space which the Legisla- 
ture considered necessary for the purpose of 
providing ventilation and sanitation. {Edgley^ 
/.) Hirendra Nath v. Corporation of Calcutta. 

I. L.R. (1941) 1 Cal. 435 = 195 I.C. 832=14 R.C. 
284=45 C.W.N. 413=A.I.R. 1941 Cal. 386. 

CALCUTTA TRAMWAYS ACT (BENGAL 
ACT I OF 1880), S. 21 — Offer of rupee for fare 
with demand for change--! f avoidance of pay- 
ment. 

A passenger who offers a rupee for his fare and 
demands change does not commit an offence 
under S. 21 of the Calcutta Tramways Act, 
although it is not a proper payment of the legal 
fare. The question whether particular acts or 
omissions amount to avoidance of payment of 
the fare within the meaning of that section is a 
question of fact to be determined on the circums- 
tances of each case. ^{Edgley and Roxburgh, 

J. J.) Bireswar Banerjee z;. Emperor. 217 I C. 
227=46 Cr.L.J, 253=17 R.C. 184=48 C.W.N. 
550=AI.R 1944 Cal. 417. 

CANADA SEDUCTION ACT (1922), S. 5- 
Right of action under — Conditions. Brownlee 
V, Vivian Macmillan. [See Q D. 1936-40 Vol, I, 
Col 32601. 191 I.C. 433=13 B.P.C, 136=7 B.R. 
319=1941 O.L.R 35. 

CANTONMENTS — License in respect of sites 
— Ownership of trees on — Governor-GeneraV s 
Order No. 179 of 1836. 

Sites in cantonments are normally held under 
the Governor-General's Order No. 179 of 1836. 
This order does not confer upon the licensee the 
ownership of the trees standing thereon, though 
such trees can be cut lawfully under orders from 
the Executive authorities of the cantonment. 
{Almond, I.C. and Mir Ahmad, J ) Sujan Singh 
Ahluwalia <v. Governor-General-in-Councel 
219 I C. 81=18 R.Pesh. 8=45 P L.R. 266=A.I. 
R. 1944 Pesh. 34. 

CANTONMENTS ACT (II OF 1924), S. 210 

(S) (a) — 'Same part of the Cantonment'^ — Mean- 
ing of. 

Under S. 210 (3) (a) of the Cantonments Act, 
a person who has been carrying on a trade in the 
same part of the Cantonment from the com- 
mencement of the Act is not bound to apply for 
a licence unless the Cantonment authority has 
given him three months' notice of his obligation 
to apply for a licence. The word ‘part' in this 
clause, means something more than the same 
shop of the same house. It may well cover all 
that part of the Cantonment where the bazaar is 
situated and wh re the trader can carry on his 
occupation without offence or danger to other 
parts of the Cantonment not used for the pur- 
pose of a bazaar, but where residences of officers 
or the barracks for troops are situated {Davi^, 
CJ, and Weston, J.) Emperor z;. Nathoo. I.L. 


CATTLE TRESPASS ACT (1871), S. 10. 

R. (1942) Kar. 87 =15 R S. 6=201 I.C. 66=43 
Cr L.J. 733=A:I.R. 1942 Sind 95 . 

S.273 — Notice — When may not heneces^ 

sary. 

If a plaintiff sues only for an injunction and if 
the purpose of the suit is liable to be defeated by 
delay then under sub-S- (4) to S. 273, Cantonments 
Act the necessity for the two months' notice may 
not arise. But where a suit is in the main for a 
declaration and an injunction is also asked for, 
sub-5. (4) can have no application and the two 
months' notice is necessary. {Davies ) Ram 
Gopal V. Cantonment Board. 1942 A M L.J. 60. 
CANTONMRNTS(HOUSE ACCOMMODA- 
TION) ACT (VI OF 1923), S. 29 (2) and 
Limitation Act, S. 5 — Appeal under Special Act 
— S 5, Limitation Act, if applies, 

S. 5 of Limitation Act is not applicable to the 
case of appeals under the Cantonment (House 
Accommodation) Act, as the latter is a special 
Act. {Bajpai and Dar, JJA Chheda Lal v. 
Officer Commanding. I.L R. 0941) AH. 356= 
194 I.C. 404=13 R.A. 500 = 1941 A.LJ 267= 
1941 A.L W. 322=1941 O.W.N. 453=1941 O.A. 
(Supp ) 195=1941 A.W.R. (H.C.) 122=A.I.R. 
1941 All. 207. 

cattle TRESPASS-— Damage done by cattle 
of various persons — Allocation of extent of 
damage by each not possible — Damage to which 
plaintiff would be entitled. 

Where a plaintiff complains of damage to his 
crops by the cattle of different persons and there 
is nothing to show the extent of damage by each 
set of cattle, the plaintiff can only be awarded 
nominal damages. (Agarwah /•) Har Krishna 
Lal V. Qurban All 17 Luck. 284=196 I.C. 685 
=14 R.0. 188=1941 O.L.R. 730=1941 O W.N. 
1124=1941 O.A. 832=1941 A.L.W. 948=1941 
A.W.R. (Rev.) 938=A.I.R. 1942 Oudh 73. 
CATTLE TRESPASS ACT (I OF 1871), 

S. 10 — Applicability — Gcass land. 

S. 10 of the Cattle Trespass Act refers to the 
crop or produce of the land, and as grass is 
clearly the produce of land, the section is appli- 
cable to grass land. {Davis, C.I, and Weston, J.) 
Budho Mazar z/. Emperor. I.L.R. (1943) Kar. 
112=208 I C. 258=16 R.S. 71=44 Cr.L J. 761= 
A..IR. 1943 Sind. 152. 

S. 10 — Applicability — Rival claimant— S end- 
ing by one of men to take rival's cattle by' force 
and not for protecting crop — Section, if applies, 

S. 10 -of the Cattle Trespass Act will not 
apply to a case where one claimant sends his 
men, not primarily to protect his crop or 
produce* but to take by force the cattle of rival 
claimant who in good faith claims a right to 
graze his cattle in the land in question. A deci- 
sion as to actual possession is not necessary in 
such a case. {Davis, CJ, and Weston, /.) 
Budho Mazar z/. Emperor. I,L R. (1943) Kar. 
112=208 I.C, 258=16 R.S. 71=44 Cr.L.J, 761= 
A.I.R. 1943 Sind 152. 

S. 10 — Seizure under — Facts to be proved 

which would justify — ^Doing damage' if can be 
implied from grazing. 

Before it can be held that an owner of a pro- 
perty was ju.stified in seizing cattle and taking 
them to the pound, it must be shown that they 
were causing damage to land or crops 
Doing damage to crops would be imphed ^ 
finding that the cattle were fppnd grazing the 
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CATTLE TRESPASS ACT (1871), S. 24* 
crops, for it is impossible for cattle to graze on 1 cial OoverDincnt or of an authority authorised 
crons’ without cloiin; damage to them. Hence j by them. {Derbyshire, C.J.anJ Hartley^ /.) 
when there is evidence of such grazing ami it is j Empf.ror -ce Haridas Ukil. 45 C.W.N. 902^=198 
rcccnte 1, notlnue iurther is necessary. (Dennett, I I.C- 196=:14 R.C 457:^=43 Cr.LJ. 326=74 C.L. 
}?r 1 Xi iiimiATsiNT.rr m I^mrkuor. 1944 O.W. : J. 204=A.I.R. 1941 Cal. 715. 

14 523 = 1944 O-A. fC C ) 318=1944 A.W.R. i S IZ— Record by census ofjicer—Entries 

(C C ) 31^- A, I R. 1945 Oudh 116. | }nadc therein by outsider — .del missibility in cri- 

’- S. 24 and Penal Code, Ss. 147 and 149— j minal proceedings. 

() lienee' under I .l\C, connected with off ence under \ Under S. liof^thc Census Act, a book, register 
.V. 24, ihiitie Trespass el ct — Ij 


consideration only ajtcr conviction 
It cannot be said that a conviction 
of the Cattle Trespass Act is essential before : 
anyotlencc undtir the Indian i*enal Code con- 
nected with such an ofUmce can he taken into , 
consideration, ./9 L.-vett n m an Siniui ^ 

V, IcMiMiRi’iR 1944 O.W.N. 523 1944 O.A. . 

(C.C.) 318=1944 A.W.R. fC.C.) 318 --A.I.R. ' 
1945 Oudh 116. i 

CAUSE OF ACTION. C P.Codk, S. 20. j 

Inchoate nature of - Remedy — Amendment i 

when useful. F.usooK Kauwa J;- gi'S’ j 
Nikmkvkk Q.n. 1W6- -10. \ ni.. I, On. j260|.194 
I.C. 177—13 R.'R. 275e. A I.R. 1941 Rang. 37. ■ 

CENSUS ACT (XXIV OF 1939), S. 9— V«hc- I 

lion for prosecution— Eormalitics-~i*articnlars~~ ; 
ppccessiiyforstaicincntof. ' 

Where in a case the Sub-divisional .Magistrate : 
moved the District Magistrate for sanction under | 
S. U) of tlie Census .Act to prosecute a cen.sus j 
officer without mentioning or even knowing any | 
particulars and proceeded to summon the accus- 
ed on receipt not of a sanction by the District 
Magistrate, but of an intimation by the District 
Census Officer that the District Magistrate had 
sanctioned the prosecution, there is no legal 
sanctifm as retiuircd by the Act, and the case 
should not be allowed to proceed any further. 
(Dkiivle, /.) Ram Sakal Sinoh v. hMRKuou. 
197 1 a 359=14 R.P. 319=8 B.R. 192=43 Cr. 
L.J. 160=1941 P.W,N, 677=A.LR. 1942 Pat. 
130* 

— T-S. 9 Ingredients of offence— Convic- 

tion— Evidence requisite for— Accused produc- 
ing receipt equivalent to discharge— Effect of, 

S. 9 (^D o f the Census Act deals with re fusal or j 
neglect to use reasonable diligence in performing i 
any duty imposed upon a census officer for not 
obeying any order issued to him in accordance 
with the Act or any rule made under it When 
there is no mention of any particular occasion on 
which the officer failed to discharge any parti-, 
cular duty imposed upon him and where there is j 
no evidence on the record to show that he had 
disobeyed any orders sent to him in accordance 
with the Act or any rule under the Act, the 
conviction of the officer cannot be sustained, 
especially when he has produced a receipt equi- 
valent to his discharge. (Dhavte, /,) Ram Sakal 
SiKOH V. Emperor, 197 I.C. 359=14 R.P. 319= 
8 B.R. 192=43 Cr.L.J. 160=1941 P.W.H* 677= 
A.I.P. 1942 Pat. 130. 

«S. 11, Proviso — Prosecution for giving 

false answer to census officer under Ss- 193 and 
417, J. P* Code — Sanction of Provincial Govern- 
ment — If necessary. 

Having regard to the proviso to S. ll of the 
Census Act, a prosecution cannot be instituted 
under Ss- 193 and 417, I. P. Code, for giving a 
false answer to a question put by a census officer 
except with the previous sanction of the Provin- 


can be taken into or record made by a census otticer is not admis- 
tion uiidcr S. 24. sible in evidence in a criminal proceeding relating 
iction under S. 24 to an offence which is not an offence under that 


that 

Act, even in respect oi entries made therein by 
an outsider. (Lodge and Roxburgh, JJ.) Em- 
J’KROR r. ilARl CnARAN CiIAIvRAVAR'IY. 46 C W 
N. 258 

CENTRAL PROVINCES ACTS, ETC. 
Children Act (X of 1928). 

Courts Act (I of 1917) 

Court of Wards Act (XXIV of 1899), 

Debt Conciliation Act (II of 1933). 

(And Berar) Excise Act (I of 1915). 
Finance (Amendment ) Act 1944. 

(And Berar) House Rent Control Order 
(1942). 

Land Alienation Act (II of 1916). 

Land Revenue Act (XVIII of 1881). 

Land Revenue Act (II of 1917). 

Laws Act (XX of 1875). 

Local Fund Audit Act 1933. 

Local Self-Government Act (IV of 1920), 
Money Lenders Act (XIII of 1934). 

Motor Vehicles Taxation Act (1940). 
(And Berar) Motor Vehicles Rules. 
Municipalities Act (II of 1922). 

Patwari Rules. 

Prohibition Act (1938), 

Reduction of Interest Act (XXXII of 
1936). 

Relief of Indebtedness Act (XIV of 1939). 
Revision of Land Revenue of Estates Act 
(lof 1939). 

Religious and Charitable Trusts Act 
11937 ). 

Temporary Postponement of Execution 
of Decrees Act. 

Tenancy Act (I of 1920). 

Usurious Loans Act (1918) (Amendment 
Act) (1934). 

Village Panchayat Act (V of 1920). 
Village Sanitation and Public Manage- 
ment Act (1920). 

CENTRAL PROVINCES CHILDREN ACT 
(X OF 1928), S. S^ApplicabtUty— Youthful 
offender. 

Only S* 3 of the C. P. Children Act is made 
applicable to male persons in the whole of the 
Central Provinces with effect from 15th Septem- 
ber, 1932, That section contains the definition of 
the expression ‘youthful offender’ but it cannot 
include the case of a boy under the age of 16 
years at the time of conviction and sentence who 
has been convicted of any offence punishable 
with death (Niyogi, J.) Provincial Govekn- 
ment, Central Pkovincks and Berar v . Makhoo* 
Hirde Lodhi. I.L.R, (1942) Nag, 305=200 I.C. 
363=15 R.N. 11=43 Cr.LJ. 631 = 1942 N.LJ. 
210=A.T.R. 1942 Nag. 74. 
central provinces COURTS ACT (I 
OF 1917). S. 26 (Prior to amendment) — Cons^ 
iruction — Additional District Judge taking on fik 
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C. P, COURT OF WARDS ACT (1899). 

case which he ought not to have tried — If acts 
without jurisdiction— If a curable irregularity. 

Proirtoits amendment, S. 26 of the C. P. 
Courts Act drew a distinction between ‘jurisdic- 
tion’ ‘powers' and ‘control.’ The section makes 
the additional District Judge subject to the con- 
trol of the District Judge but it does not take 
away or limit the ‘jurisdiction'and ‘powers’ which 
earlier part of the section had already conferred 
upon them. Therefore if by some accident or 
mistake one of the Additional District Judges 
happens to take on file ^ and try a case which, 
according to the distribution memorandum, he 
ought not to have tried, then he cannot be said to 
be acting without jurisdiction and in the absence 
of objection at the earliest stage, it will not be 
permitted to be raised at any later stage. The 
defect would be a curable irregularity. (Stones 
C. J. and Bose, J.) MAmKSA v. Anna. 1941 N. 
LJ. 625. 

CENTRAL PROVINCES COURT OF 
WARDS ACT (XXIV OF Scope— If 

contemplates taking over of a partnership busi- 
ness by the Court of Wards against the wishes of 
other partners. 

The C. P. Court of Wards Act limits itself 
throughout to the ‘person or property' of the Gov- 
ernment Ward. A partnership business and its 
assets are not the property of the Ward. They 
belong to the firm and cannot be split up among 
the partners until dissolution. The Act does not 
contemplate the taking over of a partnership 
business by the Court of Wards against the 
wishes of other partners. {Stone, C.J. and Bose, 
J.) SUNDRA Bai z'. Ramlal Madhao Raq. 1942 
N.L.J. 229. 

S. 13 {!)— Scope of —Substantial compliance 

wi th — S uffi cien cy . 

The provisions of S. 13 (1) of the C. P. Court 
of Wards Act are of course mandatory, but they 
are procedural and all that the section requires is 
substantial compliance with its terms rather than 
compliance with the letter, and provided there is 
no prejudice or injury, the Court of Wards can 
waive small and unessential irregularities. 
{Stone, CJ. and Bose, J.j Sundra Bai v. Ram- 
LAL Madhao Rao. 1942 N.L, J. 229. 

Ss. 15 (3), 12 and IZ— Claim' contemplated 

by S. 15 (3) — Receipt of claim submitted and 
documents produced — Effect — S*. 15 (3) when 
comes into operation. 

S. 15 (3) of the C. P, Court of Wards Act only 
speaks generally of “a claim” and not of a claim 
submitted in accordance with the provisions of 
S. 12 (1). Hence when “a claim” thou^^h not 
strictly in accordance with S. 12 (Ij is once recei- 
ved and the documents produced are accepted 
the force of Ss. 12 and 13 spends itself so far as 
the claim submitted and received and the docu- 
ments produced are concerned. When the parties 
are unable to agree as to the settlement of the 
claim, S- IS (3) of the Act comes into operation. 
{Stone, C.J. and Bose, J.) Sundra Baiz/. Ram- 
LAL Madhao Rao. 1942 N.L.J. 229. 

S. ZO— Scope. 

S. 30 of the C. P. Court of Wards Act, can only 
relate to suits which the ward alone can bring. It 
clearly cannot affect the rights and interests of 
others who are not affected by the Act. It is 
doubtful whether the section prevents the ward 


C. P. DEBT CONCIL. ACT (1933), S. 7. 

from suing. {Stone, CJ. and Bose, J.) Sundda 
Bai V. Ramlal Madhao Rao. 1942 N.L.J. 229. 
central PROVINCES DEBT CON- 
CILIATION ACT til OF 1933)— S/nc/ co w- 
struction. 

The Debt Conciliation Act is a coercive 
measure intended to affect vested interests and 
rights and to bring pressure upon creditors to 
effect a settlement with their debtors. It operates 
to the detriment of creditors. The Act, as it 
involves very drastic and serious consequencesj 
must be construed strictly. A.ny ambiguity in the 
section must be resolved along lines which will 
interfere as little as possible with existing rights. 
{Grille, C.J. and Sen, J.) Kalyansinc. v. Hori- 
lal. I.L.R. (1945) Nag. 260=1944 N.L.J. 220= 
A.IR. 1944 Nag. 235. 

Ss. 2 (e) and 15 — Debt — Personal debts of 

deceased co-parcener of joint Hindu family — 
Surviving co-parceners’ liability— Issue of a certi- 
ficate in respect of — Effect, Q.D. 1936-’4D 

VoL. I, Col. 755.] Bapu Saheb v. Bhagira- 
THISAO. I.L.R. (1941) Nag. 334=194 I.C. 895 
=14 R N. 27. 

S. 2 (e) — Interpretation — ^Recoverable as 

an arrear of land revenue', meaning of — Arrears 
of Theka-Jama — If comes within purview of the 
Board. 

The words ‘recoverable as an arrear of land 
revenue’ in S. 2 {e) of the Debt Conciliation Act 
should be given their natural meaning, as words 
of description. Looked at from this point of 
view, the definition means that if a debt could be 
recovered in conceivable circumstances as an 
arrear of land revenue, then it is excluded from 
the definition. Arrears of Theka-jama are re- 
coverable as arrears of land revenue and so the 
Debt Conciliation Officer has no power to in- 
clude such Theka-Jama within the purview of 
his proceedings. {Bose, J ) Harcharnlal v. 
Hirdesingh. 195 I.C. 522=14 R.N. 53=1941 
N.L J. 150=A.I.R. 1941 Nag. 161. 

S. 4 — ^'Prescribed" — Meaning — Increase of 
pecuniary limit by notification— Legality— Rule 
and notification — Difference. 

The word ‘prescribed^ occurring in S. 4 of the 
C P. Debt Conciliation Act can have only its 
defined meaning of ‘prescribed by rules'. Hence 
where the pecuniary limit fixed in the Act is 
altered by means of a Government notification, 
and not by rule as required by the Act, there is 
no lawful alteration of the pecuniary limit. The 
difference between a notification and a rule is 
that a rule is not a rule until there has been prior 
publication which opens to the public the oppor- 
tunity to object, whereas a notification can He 
without any prior publication zud no one has a 
chance to object before the notification becomes 
operative. {Stone, Cj. and Bose,J.) Manager, 
Court OF Wards v. Seth Moolchand. I.LR, 
(1941) Nag. 279=1941 N.L.J. 351=200 I 
715=15 R.N. 18=A.I.R. 1941 Nag. 226. 

— Ss. 7 and 8 — Absence of notice-^J^alidity 
of subsequent proceedings. 

Where the notice required by S- 7 (2) of the C. 
P. Debt Conciliation Act is not issued, there is no 
proper or effective admission of the petition and' 
hence all subsequent proceedings are not legal 
and valid. {Stone, CJ, and Bose, J.) Navroo v. 
ZILLIMAL, I.L.R. 1941 Nag. 732^=^1941 N.LJ^ 
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220=198 I C. 262=14 R.N, 210=A.I.R. 1942 
Nag. 3. 

S. 7 — Absence oj notice — Validity of siib^ 

seciiicnt proccediutis. 

Where notice uuder S. 7 of the C. P. Debt Con- 
ciliation Act is not given, the proceedings must 
be treated as if the application had never been 
admitted and the subsequent decisions of the 
lloard on such application are not final. (^Grille, 
CJ. and Sen, J.) ^vALYA^rsING v. HoRilal. I.L. 
K. (1945) Nag. 260=1944 N.L.J. 220=A.I.R. 
1944 Nag. 235. 

Ss. 8 and 9- A — Absence of verification of 

statement — If a curable irregularity. 

It is not every irregularity in the statement 
ithat can be held to invalidate it and ^ thus bring 
into operation the very harsh provisions of S, 8 
(2). In each case it must be a question for deci- 
sion whether the particular irregularity is so fatal 
as to go to the root of the matter and make the 
statement in point of law no statement at all. 
S. 9-A is no doubt mandatory in its terms as to 
verification of statements. But the absence of 
verification is only an irregularity which is cur- 
able and not fatal. Where it has been allowed to 
.get in without objection and been acted upon, it 
must be regarded as a proper statement, (Jlose, 
J.) Abdul Matiu Kh^n v. 1 )1G.•\^[BAU Jairam. 
IX.R. (1941) Nag. 428=199 I, C. 427=14 R.N. 
276=1941 N.L J. 250=A.I.R 1941 Nag 249. 

S. 8 — Discharge of debt — Not a matter of 

declaration but a siatuiory effect. 

The C. P. Debt Conciliation Act makes no 
provision for the passing of any order discharging 
the decree under S. 8 of the Act. The discharge 
conies about automatically, as a result of statu- 
tory provision, and without any order, when 
certain indicated facts occur. (Stone, CJ.) 
Makhanlal V. Bodhiram:. 1942 N.L.J. 348. 
S, 8 and R. 47 — Minor creditor — Appoint- 
ment of guardian — Duly of Board. 

Where a creditor is a minor, the Board is 
bound in view of 47 of the rules under the C. 
P. Debt Conciliation Act to follow the proce- 
dure laid down in 0. 32, C. P. Code, for the 
appointment of a guardian for him. If the 
Board fails to secure the representation of the 
minor by the appointment of a guardian after a 
notice to him and to the guardian, its ord^er dis- 
. charging the debt due to the minor under S. 8 (2) 
.of the Act will be without jurisdiction. 

CJ. and Sen, J.) Kalyansing v. H^rilal. I.L. 
R. (1945) Nag. 260=1944 N.L.J. 220=A.I.R. 
1944 Nag. 235, 

-S. 8 and Rr. 16 and n-—Service of notice— 

.proclamation by beat of drums — When proper. 

Under S. 8 of the C. P. Debt Conciliation Act, 
;the Board is not given an option either to serve 
the notice or to issue a proclamation. Under the 
Rules, personal service on the creditors has to be 
.effected either by tendering or delivering a copy 
of the notice or sending such copy by registered 
,^pst to the creditor. If service in the manner 
aforesaid cannot be made, then it may be affixed 
at his last known plare of residence. Without 
Irying to serve the creditors it is not competent 
for the Board to publish the notice. Such publi- 
:ation is not authorised. (Grille, CJ and Sen, J.) 
ECalyansing V. HoRtLAL, I L R (1945) Nag. 
260=1944 N L. J. 220=A.I.R. 1944 Nag. 235. 
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S. 8 (2) -Applicability— Non-submission 

of accounts— Effect. 

S. 8(2) of the C- P. Debt Conciliation Act 
applies only to non-submission of statement of 
debt and not to a non-subinission of accounts for 
which there is no statutory provision for dis- 
charge of the debts. (Grille, CJ. and Bose, /.) 
KeSHRICUAND 7A CuUNNILALSl I. L R (1943) 

Nag 268=205 I. C 605=15 R.N. 235=1943 NL 
J. 156=A.I.R. 1943 Nag. 215. 

S. 8 (2) — Debts declared discharged — How 

far binding on Civil Courts. 

The operation o_t S, 8 (2) of the C. P. Debt 
Conciliation Act is independent of the Board and 
is automatic. Ttie Civil Court has in each case 
to determine whether in fact the inatters which 
bring the provisions of S. 8 (2) into operation 
were present or not. If they vvere present then 
the discharge is automatic; if they were not 
present then no order of the Board purporting to 
discharge the debt for the reason given in S. 8 (2) 
is binding on a Civil Court. (Bose, J.) Abdul 
Mvriij Khanv. (DiGAMiiAR Iairam I.L.R. (1941) 
Nag. 428=199 I.C. 427=14 R.N. 276=1941 NL 
J, 250=AJ.R. 1941 Nag. 249. 

Ss 8 (2) and 16— Promissory note execu- 
ted in Bombay—Declaration of discharge by C. 
P. Debt Conciliation Board — Suit on promissory 
note in Bombay — Maintainability -Jurisdiction- 
Contract— Suit — Law applicable, Q.D, 

1936240, VOL. 1, Cor.. d261.] SHANrcARfViSHTTu v. 
Manteklai. Haridas. I.L.R. (1940) Bom. 799= 
191 IC. 653=13 R.B. 193. 

S 8 (2) — Scope and effect. 

S. 8(2) of the_ C. P. Debt Conciliation Act 
introduces a legal fiction that even though a debt 
or the decretal amount has not been paid it may, 
under certain circumstances, be taken for all pur- 
poses and all occasions to have been duly dis- 
charged A legal fiction is limited to the purposes 
indicated by the context and cannot be given a 
larger effect. (Grille, C.J and Sen,!) Kalyan- 
srNG V. Horilal. ILR. (1945) Nag 260=1944 
NL.J.220=A.I.R 1944 Nag. 235. 

Ss. 8 (2). 9 (1 ) and 9 A— Statement signed 

and filed by creditors son---Sufficient compliance 
with requirements. 

A statement signed and filed by a creditor's son 
with his father's authority is a valid statement as 
required by S. 9 (1) of the C P. Debt Conciliation 
Act. When it is filed the debt to which state- 
ment refers cannot be declared to have been dis- 
charged under S. 8 (2). Any defect in procedure 
cannot affect the sunstance of a party’s claim. 
(Niyogi, J.) Netram v. Rhagwakt. 199 I.C. 354 
=14 R.N. 272=1941 N.L.J. l51=A.LR. 1941 
Nag. 159. 

*5. 9 — Admission by debtor of agreement to 

pay sum due on bond — S, 9 does not operate to bar 
claim. 

Where there is an admission by the debtor in 
the pleadings of an agreement to pay the sum due 
on a bond it is not necessary to prove the bond. 
Therefore S. 9 of the C. P. Debt Conciliation Act 
which merely states that some documents cannot 
be proved is no bar to a decree being passed on 
the basts of the admission though the bond itself 
may be inadmissible in evidence by reas m of S.9 
of the C. P. Debt Conciliation Act. (Stone, C !> 
and Vivian Bose, J.) Ubhao Nanaji v. Narayan 
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C.P. DEBT CONCIL. ACT (1933), S. 9. 

ViTHOBA. 194 1.c. 120=13 R.N. 356=1941 N. 
LJ. 134=A.I.R. 1941 Nag. 95. 

■ *8.9 (3) — Failure to produce document at 

ihe initial stage— Poiver of Civil Court to admit.^ 

S. 9 ot the C P. Debt Conciliation Act enacts in 
a mandatory manner that along with the state- 
ment of debts the original documents on which 
the creditor relied together with their true copies 
should be filed. There is a proviso tosub-S. (1) 
of S 9 which gives a discretion to the Board to 
permit the document to be produced at a later 
date, if it is satisfied th it it coaid not have been 
produced along with the statement. S. 9 (3) pres- 
cribes the penalty for non-produciion of the 
documents and makes them inadmissible in evi- 
dence against the debtor in any suit brought by 
the creditor or any one claiming under him. S. 9 
(i) however gives no discretion to the Civil 
Court to see whether the creditor could comply 
with the provision of S. 9 (1) or not and there is 
no proviso to sub-S. (3) as there is for sub-S. (1). 
The mere fact that proceedings were pending for 
a long time in spite of the creditor not producing 
the original document is no indication either of 
production of the document in time or of waiver 
.by the Board. (Puranik, J.) Jairam v Rajesh- 
WAR. I L.R. (1943) Nag. 259=207 I.C. 64=16 
R.N. 16=1943 N.L.J.97=A.I.R. 1943 Nag. 151. 

S. XQi— Board having no jurisdiction to 

entertain application — If invalidates settlement 
between parties. 

The mere fact that the^ Board has no jurisdic- 
tion to entertain the application would not neces- 
sarily invalidate an amicable settlement arrived 
at between a debtor and a creditor. {Pollock, /.) 
'Ghansiam Bholaram V GiRijA Shankar. I.L. 
R,(1944) Nag. 244=A.I.R. 1944 Nag. 247. 

Ss 12 doad XZ -^Agreement executed and 

registered — Effect of — Whether can he superseded 
i>y subsequent agreement. 

An agreement executed and registered in the 
Debt Conciliation Board under S. 12 of the C. P. 
Debt (Conciliation Act takes effect as if it is a 
■decree of a C ivil Court. The mere execution of 
a subsequent agreement regarding the same debt 
adding mortgage of property as security therefor, 
does not supersede the original agreement and 
cannot do so until effect is given to it, if ever, by 
a decree of a competent Court. If there is no 
such decree, the original agreement executed in 
the Debt Conciliation Board and registered 
remains in force, and the special provisions of 
the Act, including S. 13 for the recovery of 
instalments under the agreement, apply to them. 
(Binney, F C) Wasudeo v. Nihal Chand. 1944 
N.L.J. 259. 

— S. 12 — Agreement under — Validity — Non- 
^ompilance with prescribed form — Inclusion of 
.extraneous matter. 

Where there is clearly an amicable settlement 
between the debtor and his creditors, and this 
settlement is reduced to writing in the form of an 
agreement as required by S. 12 of the C.P. Debt 
Conciliation Act, the mere fact that it contained 
extraneous matter and was not in the prescribed 
form would not invalidate it as an agreement. 
(Pollock,!.) Gulam Ali V. Abdul Hussain. 
1942 N.L J 52 

S. 12 — Effect of agreement under — Ques- 

it oning its validity and cancelling it — Powers of 
Revenue Court and Debt Conciliation Board, 

Q. D. 1-40 


C P, DEBT CONCILI. ACT (1933), S. 12-A. 


Under S 12 of the C. P. Debt Conciliation Act 
an agreement once executed has the effect of a 
Civil Court decree. A Revenue Officer cannot 
dispute its validity when called upon to execute 
it, and a Debt Conciliation Board has no power 
of review and no general power to cancel an 
agreement once executed. For cancellation a 
Civil Court would have to be moved. {Greenfield, 
R.A.) Chand Khan v. Syed Amir xVIohammad, 
1942 N.L J. 60. 

S. 12 — Scope and object of the Act-- 

Fraudulent concoction of debts to show the neces- 
sary percentage of consenting creditors — Refusal 
of relief. 

The C. P. Debt Conciliation Act was designed 
to secure a particular class of debtors from the 
rapacities of creditors and was never intended to 
be used as an instrument of fraud. The whole 
basis on which conciliation proceeds is destroyed, 
if a debtor when coming before such a tribunal 
under the powers conferred by such an Act, 
fraudulently concocts debts so that an imaginary 
percentage of creditors appears to be willing to 
agree. Where false creditors falsely appear to 
agree to a false agreement, the Board necessarily 
bnngs into play powers which it would know it 
did not possess were it not for the fraud. The 
Board's conciliation falls to the ground. Agree- 
ments so made must be set aside. {Stone, C.J. 
and Bose, J.) Bhupsingh Hiragir. 1942 N* 
L J. 194. 


— Ss. 12 (1) and XZ— Agreement under S. 12 
{1)— Decree on mortgage to be obtained in case of 
default— Proper remedy open to mortgagee. 

An agreement drawn up ur.der S. 12 (1) of the 
C P. Debt Conciliation Act which provided that 
if there was a default in the payments as set out 
the creditor had the full right to recover the 
amount due by obtaining a deciee on the mort- 
gage must be enforced by having resort to S 13 
of the Act { GrufirJ .) Atmaram Sao z' Sheo- 
fRASAp. 1942 N.L.J. 18. 

S. 12 {2)— Agreement — Registration— 

Effect. 

An agreement on registration takes effect from 
the date of registration as if it were a decree of 
a Civil Court under S. 12 {2) of the C. P. Debt 
Conciliation Act, and is executable as a decree 
i Pollock. J.) Khushalchandz/. Hari I L r’ 
(1943) Nag. 696=215 I.C. 106=1943 N.L T 467 
=A.I.R. 1943 Nag. 324. 

Ss. 12 (2) and 13 (4) 

fiction. 

The “decree” in S. 12 (2) of tfie Central Pro- 
vinces and Berar Debt Conciliation Act is differ- 
ent from the “decree” in S. 13 (4) of the Act 
These are “decrees” by a flet-on introduced in 
the Act. Where the analogy arises by a legal 
fiction only it must be limited to the purposes 
indicated by the context and cannot be given a 
larger effect. (Pose.J) Ratansingh ty. Raghu- 
raj Singh 1945 N.L.J. 431. ^ 

S 12-A— 5a/^ of mortgaged property to 

satisfy instalment of mortgage debt— Effect of— 
Mortgage charge, if ceases to exist. 

Under S. 12-A of the C P. Debt Conciliation . 
Act, the mortgage charge does not cea^e fo ewt 
on the sale of the mortgaged property for the 
satisfaction of an instalment of th^ ^o^rtgage 
debu The charge remains until the repayment of 


''Decree'^— Legal 
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C.P. DEBT CONCIL. ACT (1933), S. 12-B. 

the whoU' ol she sc »1ed down debt. (Biniievy 
F,C.) JlM.ui.o v Lalta Bal 1943 N.LJ.443/ 
3. l.i-B -Apl'iicahilily — Instalment falling 

d Ui' L>ii 1 - ‘} — 39 . 

S. ii-Bt B'. i'. IJebl Concilisition Act applies to 
all a:>. I'eeuA nts rcj^islcred on or after 1 — 4 — 33 
and to tiiat extent it is retrospective. But there 
is nothing' iu the section to indicate that it is ap- 
plicable to instalments which fell due prior to the 
Act coining into force Hence an instalment 
which TU due on 1—4 — 39 would not be post- 
poned by that sect! n. {Binncy, F.C.) Gajanan 
V, Ramgopal. 1942 NX.J. 384. 

.S. 12-B — Retrospective effect. 

S. 13" B of the CB Debt Conciliation Act does 
not apply to an instalment which fell due before 
it became law. (Binney, P.C.) Bajirao v. Gulab 
Madiio. 1944 N.LJ. 263. 

.8.13 — Application for recovery of instaR 

ment made before default occurred — // can be 
proceeded zvith zohen default occurs. 

No doubt an application for tlie recovery of 
an instalment under S. 13 of the C.P. Debt Con- 
ciliation Act can only be made after the default 
has occurred. But if the Revenue Ofheer does 
not reject an application made before the default 
has occurred but keeps it pending, there is no 
reason why he should not proceed with it when 
the default does occur. (Binney. I\C.) Baurao 
V. Gulab lAUHO. 1944 N.L J. 263. 

S IS— Application under — Suspension — 

Proceedings a) ter expiry oj period of — Fresh 
application, if necessary. 

Under S. 13 of the C-P- Debt Conciliation Act, 
when ail instalment is not paid, the amount is 
recoverable as an arrear of land revenue. 
Where in respect of an instalment which fell due 
on 1 — 4 — 39 an application was duly made within 
time but the instalment was suspended till 
i— 4 — 40, after that date proceedings to recover 
the instalment due can be continued without a 
fresh application. (Binnsy^ F.C.) Gajanan v. 
RamgOpal. 1942 N.L.J. 384. 

“Ss. 13 and 12— Assignee of creditor — Right 

to recover instalments. 

In the absence of any specific provision m the 
C.P. Debt Conciliation Act, excluding an assignee 
or legal representative of the creditor from the 
advantages of the procedure provided in sub-S. 
(1) of S. 13 of the Act, there is no reason for 
holding that the word ‘creditor' in S. 13 is to be 
construed in the narrow sense of the definition 
contained in sub-S. (2) (d), having regard to the 
proviso to that section or as being limited to an 
actual signatory to the agreement under S. 12 of 
the Act, Hence it is open to an assignee of a cre- 
ditor to apply for the recovery of arrears of 
instalments. {Burton, F .C.) Gopalz>. Madhao. 
1941 N.LJ, 317. 

rS, 13 — Instalments due from debtor having 

only a life estate in inam holding-— Recovery by 
sale of inam holding on the death of the debtor. 

Where the debtor who had agreed to pay ins- 
talments under the C.P. Debt Conciliation Act 
has only a life estate in an inam holding fails to 
pay and dies, the debt cannot be recovered from 
the inam holding when it had once passed to his 
heirs. {Binney, F.C.) Prabhatcar Shankarrao 
V. Shamshfbali Abdul. 1942 N L.J 562. 

Ss 13 and 13-A — Order permitting deposit 

-in proceedings under S. lS-—FfatUTe of — JuHsdic- 


C.P. DEBT CONCIL. ACT (1933), S. 13. 

lion of Commissioner to interfere with siich 
order. 

An order permitting a debtor to deposit the 
amount due in proceedings under S. 13 of the 
C. P, Debt Conciliation Act is one passed under 
S. 13 of ihe Act and cannot be construed to be 
one passed under C. P. Land Revenue Act. The 
Commissioner has no jurisdiction to interfere 
with such an order of the Deputy Commissioner 
(Binney, F,C ) Dayaluas zi. Ramrao. 1942 n! 
L.J. 68. 

— S lS--Recovcry of instalments after death 

of debtor - Proper procedure. 

Proceedings can be taken against the property 
of a deceased defitor for the recovery of instab 
mentsofa conciliated debt provided the heirs, 
are brought on record. Though it is preferable 
to follow the proetdure laid clown in C. P. Code, 
in bringing the heirs on record, subsequent pro- 
ceedings arc not void when notices to pay the 
in'^talinents due were served on all the heirs. 
(Binney, F.C.) Ramrao v. Sitaram. 1944 N.L T 
169. '*** 

S. 13 — Recovery proceedings— Death of 

defaulter— Legal representatives not brought m 
record— Validity of sale—Berar Land Revenue 
Code, Ss. IS6 and 159. 

The deatli of the defaulter does not prevent 
the recovery of anioiinis due under S. 13 (1) of 
the Debt Conciliation Act and the proper course 
in such a case is to bring the names of the legaS 
representatives of the deceased debtor on record 
and to proceed with the recovery of the amount 
in default. It does not however follow that 
omission to bring the legal representative on the 
record vitiates the sale. As the Berar Land 
Revenue Code does not require a notice to be 
issued to the defaulter in recovery proceedings, 
it is beyond doubt that the omission does not 
deprive the Tahsildar of jurisdiction to hold the 
sale. It is then no more than a material irregu- 
larity. The confirming officer will not exercise 
his discretion to set aside the sale under S. 159 
of the Berar Land Revenue Code on an applica- 
tion by a creditor who was primarily re'^ponsible 
for the omission to bring the legal heir on record, 
when there is no indication that the legal rep- 
resentatives of the defaulter were in any way 
prejudiced by the omission. (Binney, F.C.) 
Gulauchand V. Nakayandas, 1944 NX.J. 238, 

S. IZ— Sale in proceeding to recover instah 

ment — Creditor purchasing property— Whether 
can set off subsequent instlament which had fallen 
due. 

A creditor purchasing the property in a pro* 
ceeding to recover an instalment payable under 
an agreement made before a Debt Conciliation 
Board, can set off against the purchase money 
not only that instalment but also an instalment 
which had subsequently fallen due, although an 
application for the subsequent instalment is time 
barred at the time when the set off is allo- 
wed. As the amount of the subsequent instal- 
ment is an amount payable under the agreement 
and charged on the Sale proceeds by S. 13 (2) 
{ 0 } of the Act, it is justifiable to look upon it as 
recoverable in the proceeding if there is no prior 
charge under S. 13 (2) (a). (Binney, PC) 
Jabbar V. Seth Jagannath. 1943 
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C.P. DEBT CONCIL. ACT (1933), S. 13. C.P. DEBT CONCIL. ACT (1933), S. 15. 


S. 13—Scope — If exempts debtor's property 

from sale for benefit of creditors. 

The first clause of S. 13 of the C.P. Debt Con- 
ciliation Act which provides that the defaulted 
amount should be recoverable as an arrear of 
land revenue does not exempt the dobtor’s pro- 
perty from being sold for the benefit of the 
creditors. (Niyogi,J.) Singer Sewing Machine 
Co. z/. Keshaorao Sonak I.L.R. (1945) Nag. 
379=1945 N,L J. 126=A.I R. 1945 Nag. 177. 
— S. 13 (1) — Applicability— Execution of 
agreement in Civil Courts when permissible. 

S. 13 (1) of the C.P. Debt Conciliation Act 
applies only when the debtor has defaulted in 
paying any amount due in accordance with the 
terms of the agreement under S. 12. Where 
there is no term in the agreement as to the mode 
of payment, S. 13 would not apply and it would 
be open to the decree-holders to take out execu- 
tion in the Civil Court, {Pollock^ J.) Gulam 
Ali V. Abdul Hussain. 1942 N.L.J. 52. 

S. 13 (1), (as applied to Berar)— Berar 

Land Revenue Act, S. 164 ic) — Order of Deputy 
Commissioner on application under S. 13 of C.P. 
Debt Conciliation Act — Appeal. 

The Deputy Commissioner in taking cogniz- 
ance of an application under S. 13 of the C. P. 
Debt Conciliation Act exercises jurisdiction 
under the Berar Land Revenue Code and his 
procedure is governed by Chap. XII. An order 
directing recovery to proceed under S. 13, C. P. 
Debt Conciliation Act is an order passed under 
S. 164 (c) which is a section in (3hap. XII of the 
Berar Land Revenue Code and an appeal lies to 
the Commissioner against such an order. (Green- 
field.) .Wasudeo z;. Nihal Chand. 1942 N.LJ. 
34. 

— S. 13 (1) — Recovery of dues as arrear of 

land revenue — Amount due disputed — Duty of 
revenue officer to determine amount. 

In proceedings for the recovery of private 
dues recoverable as arrears of land revenue, 
the first thing for a revenue officer to do is to 
determine what, if anything is due. If the 
amount due is disputed, the revenue officer must 
by summary enquiry fix the sum and then pro- 
ceed to recover it in the ordinary way. iRau, 
F.C.) Ramdulari Bai v. Ganeshram. 1945 N. 
L.J. 525. 

S. 13 (1)-— Remedy under— Nature of, 

S. 13 (1) of the C.P. Debt Conciliation Act, 
which gives the creditor a right to apply to the 
revenue authorities to recover any defaulted 
amount as an arrear of land revenue, merely 
gives a creditor an alternative remedy. (Pollock, 
J.) Khu^halchand V. Hart. I.L.R. (1943) 
Nag. 696=215 X C. 106=1943 N.LJ. 467=A.I. 

R. 1943 Nag 324. 

S, 13 (3) — Order granting certificate under 

— Appeal. 

An order of the Deputy Commissioner grant- 
ing under S. 13 (3) of the C. P. Debt Conciliation 
Act, a certificate as to non recoverability of an 
instalment is not appealable, (Greenfield, R.A.) 
Ishwari Prasad Hari Prasad v. Shankarlal. 
1942 N LJ, 420, 

S. 13 (3)— Order of Deputy Commissioner 

• — Appeal — Revision — C. P, Land Revenue Act. 

S. 39. 

A Deputy Commissioner acting under S. 13 (3) 
of the C. P. Debt Conciliation Act, and under 


Ss. 13 (3) and 15 of the Relief of Indebtedness 
Act, is a revenue officer under the C. P. Land 
Revenue Act and not a persona designata. No 
appeal lies from his order which is, however 
subject to revision under S. 39 of the Land 
Revenue Act. (Greenfield an^i Rau, F.C.) Amrit 
Nagoji V. Mohanlal. 1944 N L J. 537. 

— ; — S, 13 (3)— Transfer of land and payment 
of instalments agreed to— Land not transferred— 
Certificate, if can be issued. 

Where the settlement provides for the transfer 
I of land and payment of instalments, on the 
failure to transfer the land a certificate under 
S. 13 (3) of the C. P. Debt Conciliation Act could 
not be given by the Deputy Commissioner. 
(Greenfield, R.A.) Ishwari Prasad Hari Pra- 
sad V. Shankarlal. 1942 N.L.J. 420. 

; — S 13-A — Order as to retention of deposit 

until determination of person entitled to it — If 
appealable. ^ 

Where in permitting a deposit to be made 
under S. 13-A of the C P. Debt Conciliation Act, 
it is ordered to be retained till the determination 
in civil suit of the person entitled to receive it, 
the order is not appealable under C P. Land 
Revenue Act. (Btfiney, F.C.) Dayal Das 
Girdusa V. Ramrao Mukund Rao. 1942 N L T 
390. * 


b. 16— G^ant of certificate — Power of 

Board. 

Under S. IS of the C. P. Debt Conciliation Act 
there is no limitation on the power of the Board 
to grant a certificate if a fair offer is refused 
during the hearing. Once a certificate has been 
properly issued during the hearing, a duty is cast 
on the Courts not to allow costs of the suit to 
enforce the claim and it is immaterial whether 
efforts at amicable settlement are eventually 
successful or not, and whether the application 
was or was not dismissed because settlement was 
not arrived at. (Digby, J.) Rj puda man sing z/. 
Saduram. 1943 N.L.J. 563=210 1.0 405-16 
R.N. 156=A.I.R. (1944) Nag. 14. ~ 

S. 16— Issue of certificate— Jurisdiction of 

Board, 

Under S. 15 (1) of the C. P. Debt Conciliation 
Act, all that the Debt Conciliation Board is con- 
cerned with is the issue of a certificate after con- 
sideration of the conduct of the creditor. The 
Board cannot be expected to take into considera- 
tion whether the conditions implied by the grant- 
ing of a certificate can in fact be implemented in 
the Civil Court or no. If it happens that they 
cannot be implemented, that in no way derogates 
from the jurisdiction of a Debt Conciliation 
Board to issue .such a certificate. (Grille, CJ 
and Bose, J.) Keshrichand v, Chunni/atca' 
I.LR (1943) Nag. 268=205 I.C. 606=15 R N 
235=1943 N.L.J 156-A.I.R. 1943 Nag. 215 * 

S. 15 (2) — Cantankerous creditor who 

refused to accept any terms of Settlement- 
Allowing of maximum rate of interest— Propriety 

Where a creditor had behaved in an extremely 
untractable manner before the Debt Conciliation 
Board and not only refused what the Board con- 
sidered a fair offer but also refused to make a 
settlement on any terms whatever, it is manifest- 
ly unfair that such a person should be awarded 
the maximum rate of 6 per cent, interest which 
the law provided and 2 per cent, would be the 
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C.P. DEBT CONCIL. ACT (1933), S. l5. 

proper rate- and Pollock, JJ.) Kalu- 

singh z; Chhi'itu MNGU. 1942 N.L J . 455. 

S. 15 (2) and C. P. Code, S. U—Scope of 

S. 15 ('’) oj Dt'bl i. 0 nciliatioii Act — l^rinciplc in 
awaniuuj inlercsi. 

S. 15 (d) of tlie C. P. Debt Conciliation Act 
does not pruvcnt tliu Court from allowing interest 
ati'l the hcciion is so framed as to enable the 
Court to allow interest should it think proper. 
Qu Llic other hand, it does not fetter the di.scre- 
tioii vvliich S. 54, C. P. Code, confers except as to 
rate. When exercising its discretion the Court 
sliould act in such a way as not to frustrate the 
general intention of the Debt Conciliation Act 
and should not give an unreasonable creditor an 
advantage over the reasonable one. (Slone, CJ. 
and Bose, J.) Seth Sheolal v. IDaddigsingh. 
1941 N.LJ 591. 

— S. 15 (3j — IVaiver of protectio}i by debtor 
— Permissibility. 

A debtor ca mot waive the protection accorded 
to him by S. 15 (3) of the C. P. Debt Concilition 
Act, as this piovidon protects also the rights of 
the creditors in respect of the property incor- 
porated in the agreement under S 12 of that Act. 
(Niyogi,!.) Singer Sewing Maciunk Co. v. 
KeshaORaO SoNAK. I.L.R. (1945) Nag 379= 
1945 N LJ. 126=A I.R. 1945 Nag. 177. 

——Ss. 16 and 8 (2) — Order of discharge of 
debt by Board — Jurisdiction of Civil Court. 

If the conditions in S. 8 ( 1) of the C P. Debt 
Conciliation Act are fulfilled and a statement of 
debts is not submitted to the Board incompliance 
with sub-S. (1) . the debt shall be deemed to be 
duly discharged for all purposes and all occa- 
sions. The order of discharge is automatic and 
the Civil Courts have jurisdiction to decide 
whether the conditions nave been fulfilled which 
will bring inio operation S- 8 (2). The mere fact 
that the Board rejected an application for review 
of its order of discharge refusing to reconsider 
the matter, will not be a bar for consideration of 
the matter by the Civil Court. (Grille, CJ. and 
Sen, J.) Kalyansing z/. Horilal. IX. R. (1945) 
Nag. 260=1944 NX. J. 220=A.I.R. 1944 Nag 
235. 

S* 2$ ---Application by plaintiff for inclusion 

of debt due to him— Denial of debt by defen- 
dant — Dismissal of defendants application — 
Plaintiff's right to^ e.xclusion of period during 
•which his application toas pending. 

The defendant applied to a Debt Conciliation 
Board for conciliation of his debts but did not 
include the platntiff^s debt. ^ The pla ntiff made 
an application for its inclusion but the defendant 
denied the debt. ^ The Board kept the plaintiff*s 
application pending and asked the defendant to 
produce some proof of the fraud which he 
alleged. The defendants application was even- 
tually dismissed as there could be no conciliation 
of debts to the extent of 40 per cent. 

Held, that the plaintiff’s .debt was the subject 
of proceedings which were within the scope of 
the Act and C(^nsequently the plaintiff was 
entitled to exclude the period during which his 
application for tnclusion of his drbt was pending 
before the Board in virtue of S 23 of the Act for 
purposes of limitation. (Digby, J.) Champat 
UdebhaNz; TsmailkhaN. I.L.R. (1944) Nae- 
264=214 I C 335=17 R N. 33=1944 NL T 
108=AJ.R. 1944 Nag. 142. ' 


BERAR FIN. (AM.) ACT (1944)^ 


C.P. & 

S. 8 

— S. 23 — Debtor not mainly agriculturist— > 

Time spent in such applicatian—If can he deduc- 
ted. 

Where a debtor was not mainly an agriculturist 
and was not therefore a “debtor," as defined in 
S. 2 (f). C. P. Debt Conciliation Act, the Board 
had no jurisdiction to entertain the application 
prior to S. 7-A, C. P Debt Concihaiion Act 
coming into force. The tune speut on such pro- 
ceedings before the Board can be deducted under 
S. 23 even if the Board had no j unsciiction to 
entertain such application. (Pollock, A) 
Guansiam Bhog.araim z; Guhja Shankar. IL 
R. (1944) Nag. 244=A.I.R, 1944 Nag 247. ‘ ’ 

central PROVINCES AND BERAR 
EXCISE ACT (II OF 1915), S. 34 and Cr. P. 
Code, S. l62 — Excise Sub-Inspector obtaining 
signatures of witnesses on their statements during 
investigation — Evidence of suck zvitnesses—If 
admissible. 

It IS clear from the C. P. Excise Act that an 
Excise Sub-Inspector exercises in investigation 
the powers conferred on an officer in charge of a 
police station by Chap. XIV, Cr. P. Code, as 
regards offences under S. 3 1 of the Act. If such 
Sub-Inspector in the course of investigation 
obtains the signatures of certain persons to 
certain statements made by them and reduced 
into writing, in contravention of S. 162, Cr. P, 
Code, the evidence of such witnesses is inadmis- 
sible. (Heme on, J.) Bhikarilal v. Emperor. 
1945 N.L.J 303. 

Ss. 34 (a) and 37 and Rr. 84 (7) and 498- 

Rules regarding collection of a fee or the neces^ 
sity of licence in respect of purchase or indent 
of foreign liquor — If ultra vires. 

Before Gi>vernment can make rules for licence 
or collect fees in respect of purchase or indent 
of foreign liquor, it must be empowered to do so 
under the Act. The C. P. Exci«;e Act (as distinct 
from the rules) nowhere authorises the collection 
of a fee or requires the possession of a licence in 
respect of the purchase of or indent of liquor. 
The Act nowhere proiiibits or regulates or 
restricts the purchase or indent of liquor, 
whether foreign or otherwise. Such restrictions 
or prohibitions cannot be imposed by the rules. 
Rr, 84 (7) and 498 are consequently ultra vires in 
so far as they attempt to regulate the purchase 
or indent of liquor. A violation of such rules 
cannot be punished as offences under the Act. 
(Bose, J.) J. V. C Lobo V. Empkror. I.L.R, 
(1943) Nag 502=15 RN. 142=44 Cr L.J 104 
=203 I.C. 532=1942 N.L.J 5S2=A.I.R. 1942 
Nag 133. 

CENTRAL PROVINCES AND BERAR 
PINANCE^ (AMENDMENT) ACT (1944), 
S. 8 — Deficit in surcharge payable under lociil 
amendment to Stamp Act— If deficit in duty levi- 
able by Act itself. 

S. 8 of the C. P. and Berar Finance (Amend- 
ment) Act, has the effect of making all the provi- 
sions of the Indian Stamp Act, not inconsistent 
with the C. P. Act, applicable to the latter. In 
other words, any deficit in the surcharge payable 
under the local amendment to the Stamp Act 
must be treated as deficit in the duty leviable by 
the Act i^seP'. (Rau, C.R.C-A.) Pomdusa, f?* 
re. 1945 N.L.J. jlO. 
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CENTRAL PROVINCES AND BERAR 
HOCSd: RENT CONTROL ORDER (1942), 

para. 9 — Appellate order of Deputy Commts- 
sioner — Revision. 

An appellate order of the Deputy Commis- 
sioner under para 9 of the C, P. and Berar 
H mse Rent Control Order, is passed by him in 
his capicity as a Revenue officer, and as such an 
application for revision of that order lies to the 
Commissioner. {Ramsden, F. C.) Pandurang 
V. Mst. RaMdevi. 1945 N.L.J. 372. 

CENTRAL PROVINCES LAND ALIEN- 
ATION ACT (II OF 1916), Ss. 3, 9 and 10— 

Mortgage by conditional sale — Mortgagor declar- 
ed member of aboriginal tribe by notification 
after its execiition—Mortgagee , if entitled to 
foreclosure decree. 

A notification under S. 3 of the C. P. Land 
Alienation Act determines what bodies of 
persons shall be deemed aboriginal tribes for the 
purposes of the Act, and if a person falls within 
this class then a mortgage made by him shall be 
deemed to have been made as a member of an 
aboriginal tribe irrespective of the date of 
execution, whether prior or subsequent to the 
issue of a notification.^ The crucial date is not 
the date of the execution of the mortgage hut 
the date on which the question comes to be 
determined whether a mortgagor is a member 
of an aboriginal tribe. If a mortgage by condi- 
tional sale is executed by a member of an 
aboriginal tribe after the commencement of the 
Act on ISth April, 1917, the condition is null and 
void under S. 10 of the Act. If it is executed 
before the commencement of the Act, the Court 
trying the suit for the enforcement of the condi- 
tion intended to operate, byway of conditional 
sale is bound under S. 9 (3) of the Act to refer 
the case to the Deputy Commissioner with a view 
to the exercise of the power conferred by S. 9 
(2). (Grille, C- J. and Sen. J.) M ad an Singh z;. 
Deputy Commtssionf.r, '^ulaspur. 1944 N.L.J, 
438=AI R. 1944 Nag.37l. 

Ss 9 and 10 — Applicability — Mortgage by 

cond.tional sale— Mortgagor declared rnember of 
aboriginal tribe by notification after its execu- 
tion — Mortgagee, if entitled to foreclosure 
decree. See C. P. Land Alienation Act, Ss. 3, 
9 AND 10. 1944 NX J. 438. 

-S. 9 — Mortgage prior to Act — Subsequent 

declaration of mortgagor to he a member of an 
aboriginal tribe — Mortgage, if affected. 

Where a mortgage was executed prior to the 
passing of the C. P. Land Alienation Act and 
subsequently it was notified under the Act that 
the tribe to which the mortgagor belonged was 
an aboriginal tribe, S. 9 of the Act could not 
affect the mortgage or any decree passed in 
respect of it because, it was not a mortgage 
made by a member of an aboriginal tribe after 
the commencement of the Act which alone are 
affected by the Act. The commencement of the 
Act in S. 9 refers to the date promulgated under 
S, 1 (3). (Clarke. J) Janicilal z', The D. C. 
Bilaspur. I.L R. (1942) Nag 602=196 I.C. 360 
-14 R.N. 101=1941 N.L.J. 224=A.I.R. 1941 
Nag. 163. 

CENTRAL PROVINCES LAND RE- 
VENUE ACT (XVIII OF 18811, S.65-A- 
Scope and effect — Grant of lease to head of joint 
Hindu family — Conferment of protection under 


C.P. LAND REVENUE ACT (1917), S. 2. 

5. 6S A and subsequent removal— 'Effect — Right 
of other members. 

A lease was originally granted to one B, by 
way of short terminal leases ; the defendants 
possessed several lands within the ambit of the 
original grant which was enjoyed in 1888 by 
three generations. It was found that the defen- 
dants constituted with B, a joint Mitakshara 
Hindu family. Protection was given under 
S. 65-A of the C. P. Land Revenue Act in 1891, 
but this was removed in 1914. 

Held^ (1) that the grant was a permanent grant, 
and the defendants were clearly entitled to an 
interest in the grant which was originally made 
to the ancestor of 5 ; (2) that the only result of 
the application of S. 65-A, C- P. Land Revenue 
Act was to prevent the defendants from assert** 
ing their rights ; the rights were merely dormant 
but not extinguished, and when the protection 
was removed the rights revived ; that though an 
impartible estate could only be enjo>ed by one 
person, it did not follow that it could not be joint 
family property ; (3) that the removal of the 
protection under S. 65-A removed the bar 
imposed upon the other members of the family 
by the application of the section. (Das and 
Adamiy JJ.) Lal Rajendra Singh v. Madan 
Singh. 10 Cut L T. 62. 

(II Or 1917 ) — Irrigation rights — Entry in 

settlement khasra — Value. 

^ The entries in a settlement khasra as to irriga- 
tion from a particular source does not necessarily 
imply a right to irrigation. In the absence of an 
indication that such a right was recognized at 
settlement, it would be wrong to make such an 
entry in the record of rights. (Binney, F.C.) 
Qazi Ishaque Mohammad, Inre. 1942 N.L.J. 
160. 

Malguzar — Right to take water from 

jointly owned village tank. Ramji v. Tanya- 
B^pu. [See Q.D. 1936-MO VoL. 1 ,'Col. 775]. I. 
L.R. (1941) Nag. 299. 

Sales under — Powers of Tahsildar. 

Under the C. P. Land Revenue Act, the Tahsil- 
dar has all the powers in regard to a sale includ- 
ing the power to accept bids, except the power 
to confirm it. (Rau, F.C\) Mr Mukarampur- 
wali zr. Chittarsingh. 1945 N.L.J. 198. 

Scope of the conclusive effect of revenue 

entries. 

The conclusive effect of revenue entries should 
be restricted to the purposes of the C P. Land 
Revenue Act under which they are made. They 
should not lightly be allowed to destroy legal 
rights, and when such rights exist they should 
not be found against unless one is compelled so 
to do as the consequence of a conclusive pre- 
sumption. (Stone, C.J>) Chhotelalz'. Suddi- 
BAi. 1942 NLJ 40$; 

S 2(17)andC. P. Tenancy Act (1920), 

S. 49 — Revival' of sir right — Re-acqwsition of a 
portion of proprietary right, if enough — Ambi- 
guity in sections to be resolved in favour of pro* 
prietor of sir land. 

Each co-sharer has an undivided though defin- 
ed interest in the whole. Each is possessed of 
‘proprietary right^ in that sense, to the extent of 
his share. Hence, the moment that an ex-pro- 
prietary tenant acquire.s a portion - of the 'pro- 
prietary right' whether to the same ext^t owned 
by him prior to the transfer by which he lost it 
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C.P. LAND REVENUE ACT (1917>, S. 26. 

or to any lesser CNtcnt, lie rc-gains his proprie- 
tary rights ill the sir and the land thereupon 
ceases to be occupancy land. S. 2 (17) of the C 
P. Land Revenue Act and S. d9 of the C. P. 
Tenancy Act being intended for the benefit of the 
proprietor of sir laiKb .any ambiguity shoiiUl be 
resolved in their favour. (Bose, /.) Keshao- 
RAO iU!'U]i (Jankshrao Shamrao, 200 I. C. 
806-15 RN. 27™1941 N.L.j. 527.=A.I.R. 
1941 Nag 351 

'S 26 -Absence of applicant — Dismissal of 

case— If Jus tilled. 

A revenue officer is not ordinarily justified in 
dismissing a case in the absence of the applicant 
on a date on which tiiere is nothing for the 
applicant to do. He must hear and determine 
the case or proceeding in his absence. (F. A. 
Rail, F,C.) Ganpat Rao CL NTt. Venoobai. 1945 
N.LJ 580, 

-S. 26 — Order appointing lambardar af Icr 

issuing proclamation, -lahcn no one zms present — 
Appeal, 

Aa\ order appointing a lambardar» after issuing j 
the usual proclamation, on the day fixed for 
hearing when no one is present, is an order 
passed on the merits since the case is not dismis- 
sed in default and is appealable. (RamsdeHf F. 
C.) Shamraoc;. Vitiioha. 1945 N.L.J^ 368. 

— -S. 33 — Decision by Commissioner in appeal 

-—Appeal to Financial Commissioner— I f a third 
appeal 

Where in the course of an appeal tlic Commis- 
sioner comes to a legal decision an appeal there- 
from to the Financial Commissioner cannot be 
considered to be a third appeal, for tlic Commis- 
sioner’s order is the fir.st decision In proper form. . 
(Binnev, F.C,) Sardarmap v. Ramkuh.awan. 1 
1941 NLJ. 454, I 

‘Ss. 33 and 28 (2)— Order refusing restora- 
tion — Appeal. 

Obiter.— To allow an absentee against whom 
orders have been passed under Ss. 26 and 28 (2) | 
of the Land Revenue Act, the full latitude of j 
appeal provided by S. 33 against the orders • 
refusing restoration certainly seems very liheral. ! 
(Ramsden, F.C.) Shamrao v. Vitiioha. 1945 ; 
N.LJ 368 I 

* S. ZS— Right to appeal— Order acquitting \ 

patimri in proceedings commenced at the inst - ' 
ance of tenants — Appealby tenants — If competent. | 
S. 33 of the P. Land Revenue Act does not ! 
state who has the right of appeal. Tenants at j 
•whose instance proceedings on charges of; 
bribery and corruption were commenced against j 
a patwari, have no right of appeal against an 
order acquitting him* Such proceedings are of a 
quasi-criminal nature, and the rules of criminal 
law which do not allow a private complainant to 
appeal against an order if acquittal serve as a 
guide in such matters. (Ran, PC.) Khushilal 
V, Ayobhya Prasad. 1945 N.L J.195. 

--S 33 (2) (c) (i) — Second appeal — Point 

not raised in trial Court — If can be raised. 

Under S. 33 (2) (c) (i) of C P. Land Revenue 
Act a second appeal is admissible in respect of 
any order on the ground that it is contrary to 
law. There is no prescription that the ground 
in question must have been raised in the original 
case or in the first appeal and in the absence of 
such a prohibition, a new ground raided in 
second appeal cannot be excluded merely be- 


C.P. LAND REVENUE ACT (1917). S. 39. 

cause it was not pleaded previously. (Burton, 

F C.) Ghaisso Sakharmm c;. Dayaram. I 941 
N.L J. 233 

Ss, 39 and l^S^Confirmalion prior to 

expiry of 30 days after sale — If curable — Objec- 
tion not raised— Power oj Court to deal with. 

Where a sale is confirmed before the expiry of 
30 da>s from date of sale, it is an illegality 
which cannot be cured merely by the absence of 
any objection or the subseciiient expiry of 30 days. 
It must be dealt with under the powers conferr- 
ed by S- 39 of C- F. Land Revenue Act. (Burton, 
F.C.) Daulat Di-oman Ramksiivvar Dilsukh 
AIarwadi 1941 N.L J. 109. 

S. 39 — Order under S. 15 (2) of Relief 

of iiidehtcclness Act by Deputy Commjs- 
sioncr — If open to revision under ^ S. 39. 
Sec C. P. Relief of IndebtkhneSs Act, S. 15 (2). 
1943 N L.J. 119. 

-Ss, 39 and 40— fhKoerr of review and 

revision — Scope and extent— Order rejecting 
review application — Revision. 

Although the powers of review and of revision 
under CHh Land Revomie Act arc wide, they 
: must nevertheless be exercised according to 
I legal principles. Ordinarily Revenue Courts 
' should apply llie jinnciph-s ymbodied in 0-47, 

! R. I, C.l’.Code, in consiilering review applica- 
tions, though tliere may be special circumstances 
which justify going beyond these principles. 
Revisional power cm he cxerci.sed to consider 
legality or pi opricty of an order. At the same 
time, these powers should not he used to provide 
an alternative to a remedy denied by law. Where 
there is no appeal or where the limitation allow- 
ed for an appeal has expired, interference in 
revision is rarely justifiable^ unles.s it is to set 
right a serious misuse of jurisdiction. Under 
CP. C^hIc, it is accepted law that there can be 
no revision of the rejection of a review appli- 
cation as it would only be an erroneous ^ exercise 
of discretion. On tb^‘ revenue stile, it would 
perhaps be justifiable to interfere with the rejec- 
tion of a review^ aptdication on the ground of 
impropriety. (Binney, F.C.) Sobharam v. 
Itwaiu. 1943 N.LJ. 258. 

S. 39 — Revision— Time limit— Considera- 
tions, 

The law prescribes no limitation for revision 
application. .'\n apfdicant for reviJon must 
show due diligence. Wlien a remed.v by way of 
appeal has been provided and the liti.g nit has not 
availed himself of that remedy, it is clearly 
wrong in a case between parries to entertain a 
revision application after the expiry of the period 
prescribed for the appeal and to use revisional 
powers to give the litigant an alternative to the 
rernedy which he has lost by his own laches. A 
reviiiion after limitation of the appeal could 
only be justified if mide for the same reasons as 
would justtfy an extension of time for filing the 
aopeal under S. S, Limitation Act. (Binney, 
F C.) Shrtkrishva NtLAKAr^Tii V. Karnoo 
DasROo. 1943 N.LJ. 111. 

'S. 39 and Central Provinces Tenancy 

Act (1920 , S. 107 (2)— Scope of revisional 
powers — Order of ejectment under S. 24 (3), 
Tenancy Act— If revisablc. 

S 39 of the C. P. Land Revenue Act gives the 
Deputy Commissioner power to revise the order 
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of any Subordinate Revenue Officer and this 
power IS not restricted to proceedings under the 
Land Revenue Act and can be Ubed to revise all 
orders passed by Revenue Officers whether under 
the Land Revenue Act or not. The existence of 
an alternative remedy does dot exclude revisio- 
nal jurisdiction. An order of ejectment under 
S. 24 (3) of the Tenancy Act could be revised by 
virtue of the powers conferred by S. 39 of the 
CP. Land Revenue Act read with S. 107 (1) of 
the C P. Tenancy Act by the Deputy Commissio- 
ner. (Binney, F.C.) Shankar Jagannath v, 
SuNDRABAl Krishnaji. 1941 N LJ. 564. 

S. 45 — Khasra and village administration 

paper — Contents of — Conflict between — Prefe- 
rence. Ramji zi. Tanyabapu. [9^^ Q.D. 1936~’40 
VOL. I, Col. 777.] I.L.R. (1941) Nag. 299. 

S. 47 — Deity recorded as proprietor — 

Death of sarberakar — Effect— Procedure to be 
followed. 

Where a deity is recorded as the proprietor 
and the sarberakar dies though there is no change 
in the proprietary right, there is a change in the 
description of the proprietor and a subsidiary 
change of this nature must be recorded in the 
revenue records. It is in fact a transaction affect- 
ing proprietary rights within the meaning of 
S. 47, Q. P. Land Revenue Act. Hence a claim 
to have succeeded a sarberakar must be consider- 
ed by the Revenue Courts. (Binney, F.C.) 
Gajendra Singh v. Mahant Ram Das. 1941 
N.L.J. 548. 

— — S. 49—Mutation-^Basis for — Registered 
sale deed in satisfaction of decree — Sufficiency. 

A registered sale deed executed in considera- 
tion of the satisfaction of a decree debt is suffici- 
ent evidence of transfer of possession for the 
purposes of recording the share transferred in 
the vendee’s name. (Binney, F.C.) Badri Nara- 
yan Gosal Prasad v. Mohanlal Jagannath 
Sonar. 1942 N.L.J 474. 

S. 49 — Proceedings under — Conditions for 

initiation — Duty of Thasildar ^ in relation thereto 
— Removal of recorded proprietor with defective 
title but in possession, if possible. 

Proceedings under S. 149 of the C P. Land 
Revenue Act can only be initiated when there has 
been a change of the possession recorded in the 
register ot proprietary mutations. If there has 
been a transfer of possession, the Thasildar has 
to decide whether the person who has entered 
into possession is in ‘ lawful possession*. If he 
finds that no one can be said to have entered into 
lawful possession, he has to report to the Sub- 
divisional Officer who decided which person is 
best entitled to the property and who can, if 
necessary, oust a person who has obtained un- 
lawful possession. But sub-Ss. (2) and (3) 
cannot be used independently of sub-S- (1) to 
remove a recorded proprietor whose title has 
been found to be defective but who has not 
lost possession. (Binney, F.C.) Abdul Rashid 
Khan v. Mustkeem Khan. 1942 N.L.J. 536. 
— S. 49~Righf to mutation — Application by 
purchaser of village share at Court auction after 
twelve years. 

Where a purchaser of a village share (without 
sir or khudkasht) at a Court auction, who was 
"put in possession thereof by order of the Court, 
applied for mutation twelve years thereafter, 


C.P. LAND REVENUE ACT (1917), S. 78. 

Held, that as a village share without any sir or 
khudkasht was an abstract quantity, no ph>sical 
possession could have been given of it, and that 
the man whose share had been sold and who had 
lost possession could not set up adverse posses- 
sion against the purchaser at any rate for the 
purposes of mutation. (Ran F C) RaMbhav 
V. Abdul Rashid Khan. 1944 N L J. 521. ^ 

S. ^9—Symholic possession of proprietary 

share given by Civil Court — Change of Register — 
If justified. 

Where .symbolic possession has been given by 
a Civil Court of a proprietary share recorded in 
the mutation register in the name of a person who 
was not a party to the civil litigation and who 
does not derive his title from the Judgment- 
debtor in that litigation, the Mutation Register 
should not be changed- (Binney, F (7.1 Ramesh- 
WAR Prasad t;. Narayandas. 1943 N.L.J 260. 

S. 56 — Right of Provincial Government 

under— If lost by transfer of military land with- 
out recovering capitalisation of land revenue. 

The Government of India held certain land on 
behalf of the Secretary of State who had pres- 
cribed rules which covered the disposal of that 
particular kind of land. These rules are shown 
in Revenue Book Circular 17. The note to R. 8 
makes it clear that the Government of India is 
not entitled to dispose of land as a revenue free 
holding unless the capitalized value of the land 
revenue has been paid to the Local Government. 
Where in such a case there is nothing to indicate 
that capitalized value was recovered from the 
purchaser, the Provincial Government’s rights 
under S. 56. C. P. Land Revenue Act to levy 
land revenue is not affected by the transfer even 
though the transfer mentioned that it was tree 
from all encumbrances. (Binney, F.C.) Hans- 
kumar Kishanchand, In re. 1942 N L.J. 165, 

S. 67 — Purchaser of portion of plot of 

malik-makbuza — Right to apportionment of 
revenue. 

Though a person may acquire the interest of a 
malik-makbuza in a part of his plot, he does not 
thereby become a malik-makbuza. It is open to 
him to apply under S. 67 of the C. P. Land 
Revenue Act and until he is declared a malik- 
makbuza of the definite area over which he has 
acquired proprietary right, the land revenue fixed 
at settlement continues to be a charge on^ the 
whole of the plot and there is no separate liabi- 
lity regarding each field. The Land Revenue Act 
contains no provision for apportionment of land 
revenue fixed at settlement (Binney, F.C ) Seth 
Ratanlal Harlalji V. Panna Lal (Sujar. 1941 
N.L.J. 553. 

S. 70 —Scope. Ramji Tanyabapu, [See 

Q. D. 19,36-’40, VoL. 1, Col. 779]. I.L.R. (1941) 
Nag. 299, 

-S. 75 — Applicability. 

S. 75 of the C. P. Land Revenue Act has refer- 
ence only to those cases in which one person 
holds an estate or Mahal while another person is 
required to pay the land revenue thereof- 
(Buriont F. C,) Kashi Prasad v. Ramjilal, 
1941 N.L.J. 239. 

— S. 78 — Custom arising out of contract bet- 
ween malguzar and tenant in respect of water rate 
— Abrogation — Power of settlement officer. ; 

There is no provision of law whereby a settle- 
ment officer can abrogate in settlemeut operations 
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a custom arising oiiL of contract between the 
malga7oir and tenant in respect of tiie water rate 
to be paid to the ni.ilguzar. CJ and 

Sen, J ) CiHMDU v, lNi)KAU\i. I.L.R. (1944) 
Nag. 431--216 I.C. 285 -17 R.N. 68=1944 N.L. 

J. 151=AJ.R. 1944 Nag. 175, 

S. IS—Si'tiU'inent Instructions — Recording 

of irrii]iition nghts— Presumption— Onus as to 
absence of enquiry. 

f 11 view of S. 78 of the C. P.Lancl Revenue Act 
and SettleriietUjnstructioiis which make it obli- 
gatory upon a Settlement Odicer to ascertain and 
record the custom in regard to irrigation rights 
in each village it has to be presumed that due 
enquiry was made by him before he prepared 
the wciiib -III' arts. The burden of proof lies upon 
the person who asserts that no such enquiry was 
made. {Pollock and Gruer, //.) Haldharz/. 
Nanhu. 1942 N.LJ. 102 . 

— S. SO— Record of rights — Entries in — If can 

be disproved. 

There is nothing to prevent a person from 
proving if he can that the entries in the record of 
rights are erroneous even upon a fundamental 
matter. But the most cogent evidence would be 
require 1 for that purpose. (Sir George Rankin.) 
M^-dhorao Narayanrao 7'. Ramkuwarsha. 207 
I.C. 9=16 R.P.C, 1 =:I.L.R. (1943. Kar. (P.C.) 
53=9 B.R. 378=A.r.R. 1943 P.C. 48 (P.C.). 

— S. 84 (3) — Drawback aUosoed 'under — 

Liability of lambardar to account for. 

The drawback allowed under S, 84 (3) of the 
C. fh Land Revenue Act is pan of the village 
profits for which the lambardar i.s liable to 
account to his co-s!iarers. (Grille and Grticr, 
JJ .) Rata Ram z/. Babulai. GoviNniRAM Uissau. 
I.UR. (1942) Nag. 615=202 I.C, 524=15 R.N. 
87=1942 N.L. J. 211 = A.I.R. 1942 Nag. 124. 

— — — S. 88 (1), proviso (ii) — Diversion not 

authorised by pro prie tor— Revision of assessment 
— Permissibility 

There can be revision of assessment under 
S 88 {1), proviso (ii) of the C. P. Land Revenue 
Act, even though the diversion is not authorised 
by the proprietor. This provision permits revi- 
sion where there has been diversion irrespective 
of the person who has diverted the land. 
(Binney, F.C.) Tikaram v. Spkcial Okficer, 
GotTDiA. 1944 N.L.J. 437. 

-S. 88 (1) proviso (ii) — Revision of assess- 

ment — If can be retrospective. 

As the ^ liability to re-assessment under S. 88 
(1), proviso (ii), C. P. Land Revenue Act, arises 
on diversion, the revision of the assessment can 
be retrospective. (Binney, P. C ) TikaRam v. 
Special Officer, Gokdia. 1944 N.L.J. 437. 

— — S. 106 — Scope and intention of. 

The intention o£^ S. 106 of the C. P.Land 
Revenue Act is that if a claim which could have 
b‘=*ea inquired into or dealt with by the settlement 
officer in current settlement after the enactment 
of 1917, but was not so dealt with, the Deputy 
Commissioner should inquire into it or that if 
there were a claim in respect of which the settle- 
ment officer had not the opportunity to deal with 
because a settlement had not occurred since the 
section was enacted, the Deputy Commissioner 
should inquire into it. If action has bOen taken 
under S 75 it cannot be reopened during the cur- 
rency of the settlement. (Burton. F.C,) Kashi 
Prasad v. Ramjilal. 1941 N.L.J. 239. 
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Ss. 106 (a) and SB— Lands zeifhiii settled 

mahal — Enhancement of assessment — Pozuers. 

The C. P. Land Revetiiie Act does not permit 
the enhancement of the assessment of a mahal on 
the ground that it had escaped assessment at 
settlement. S. 106 (12) of the C P. Land Revenue 
Act which empowers settlement officers to assess 
land revenue on lands which are liable to assess- 
ment but have not been assessed, cannot be 
invoked to impose assessment on Ian Is in a Settled 
mahal. The assessment on the mahal is fixed for 
llic period of settlement. It is only iindertbe 
second proviso to S. 88 (1) that assessment can be 
revised. (Binney, F.C.) Shamrao BuagwAntrad 
Deshmukh, Di re. 1942 N.L.J. 365. 

S. 109 — Succession to tenure of protected 

thekadar — Principle governing. Nariiari 'v. 
Maharani. [See Q. D. l936-’40 Vol. 1, Col. 7811 
I.L.R. (1941) Nag. 673. 

Ss. 109 and 117 — Thekadari rights acquir- 

ed out of joint family funds — Conferral of pro- 
tected status on head of family — If affects rights 
of other members in iJicka. 

If the thekadari right in a village is acquired by 
the joint family out of joint family funds, it will 
be joint family property, and a member of that 
family would be entitled to a share in the theka 
and to be maintained out of its income. The 
conferral of the protected status on the head of 
the family does not affect the rights of the mem- 
bers in the theka. The incidents of a protected 
headman are the .same as those of a protected 
thekadar. The absence of a corresponding pro- 
viso in S. 117 as it is in S- 169(1) of the C.P. 
Land Revenue Act, does not in any wmy affect 
the pre-existing right which the members of the 
family have in the theka subject to such statutory 
modification as may have been introduced by the 
conferral of that status. (Sen, .1.) NarayaN* 
PRASAD V. L-'ixmanprasau. 1945 N.L.J. 291. 

S. 109, Proviso (b) (ii) — Succession U 

thekadar — Son of predeceased son and elder of 
surviving sons — Rule of primogeniture. 

As bet ween the son of a predeceased son and 
elder of the surviving sons of a deceased theka- , 
dar the latter is entitled to succeed. Proviso (b) 
(ii) to S. 109 of the C. Ih fmnd Revenue Act does 
apply the rule of primogeniture but only among 
persons in the same devrec of relationship to the 
deceased thekad »r. ( Binney. F.C.) Saheblal^^. 
Tarachand. 1943 N.L.J. 358. 

S. 112 — Rights of co-sharer in ik 0 ka--lf 

enforcihle in Civil Court. 

The right of a co-.sharer is not restricted to an 
application under 8.112 of the Land Revenue 
Act. If he has a share in the theka or a right to 
be maintained out of its income, he is entitled to 
a share in the proiiis of tht* lease and can enforce 
his rights in a Civil Court incase of denial and 
the jurisdiction of the Civil Court is not barred. 
(Sen J.) Narayanprasad v, Laxmanprasao. 
1945 N.L.J. 291. 

3. n2Scope. 

S. 112. C.P. Land Revenue Act, is intended to be 
us 'd where the protected thekadar has failed to 
pay share of the profits to the other members of 
the family entitled to a share in the theka. The 
section is not mandatory and should only be used 
in the case of presistent defaults by the ihekadof. 
(Binney, P.C,) Brijlai. v, Jailal. 1942 NX). 
596, 
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120) —Accounts between lamhardar and 

co-sharers— Tahsildar, whether can authenticate. 

The Tdh^ildar has nothing to do wiih the 
accounts between^ the lamhardar and the co- 
sharers and is not in a position to authenticate 
them even if produced. S. 126 of the C P. Land 
Revenue Act clearly refers to a statement of the 
Government account and the certificate of the 
Tahsildar is only conclusive as far as this account 
is concerned. (Bmney, F, C.) Budhulal v. 
Tijabai. 1943 N.L.J. 387. 

-Ss. 138 and 128 (b) and (g)— Mortgaged 

share hi village sold for arrears of land revenue 
due in respect of entire village — Proclamation 
issued under Form X — Purchaser, if gets property 
free of encumbrances. 

Malguzari shares in a village, which were 
mortgaged, were attached and sold to recover 
arrears of land revenue due not merely in respect 
of the shares mortgaged but also of the other 
shares in the village. The attachment was made 
inFormV-A, and the proclamation was issued 
under Form X. The sale certificate did not say 
that the sale was tree of encumbrance. In a suit 
to enforce the mortgage, the contention of the 
auction-purchaser was that the revenue Sale in his 
favour passed the property free of encumbrance 
in view of Ss. 128 (&) and 138 of the C P. Land 
Revenue Act. Overruling that contention, 

that as the mortgaged shares were sold 
to recever arrears of revenue payable not by the 
mortgagor alone but by oiher co-sharers as well, 
it was not open to the Revenue Officer to proceed 
under S. 128 (b) of the Act and that the sale 
could not, therefore, be brought under S. 138 of 
the Act. The sale was under S. 128 (g) and the 
property had to be proclaimed for sale in Form X 
in which case the purchaser took the property 
subject to encumbrances. 

Held, further, ihzt even if the procedure was 
faulty, that would not affect the rights of the 
parties, as the purchaser was fully aware from 
the recitals in the proclamation that the village 
shares were being sold subject to encumbrances, 
and he could not get, therefore, anything m<'re 
than what was oEered- for sale and what he 
actually purchased {Grille, CJ. and Hiyoni,J) 
Narayan Krishnarao V. Sampatlal. I.L.R. 
(1945' Nag. 621=1945 N.L.J, 226=A.LR. 1945 
Nag. 234. 

— S. 141 (2) — Sale held before expiry of 

thirty days from date of proclamation — Validity. 

A sale held before the expiry of thirty days 
from the date of publication of the proclama- 
tion, is not ipso facto void, but is merely voidable. 
The holding of the sale within thirty days is a 
material irregularity and the person affected 
thereby/ must object and satisfy the Court that he 
has sustained substantial injury by reason of 
such irregularity. (P S Rau, F.C.) Gant at RaO 
V. Mt. Vekoobai. 1945 N.L.J. 580. 

— Ss.l41 (2). 146 and 148 — Holding of sale 

before expiry of 30 days— Irregularity if affects 
sale. 

The holding of a sale before the expiry of 30 
days prescribed by S. 141 (2), CP. Land Revenue 
Act, cannot make it a void one. The same prin- 
ciples which apply to Civil Court sales are appli- 
cable to reve’^ue sales also (Binney, F.C.) Tans a 
Chimansa Kalar V Kedarnath Ramnath 
Bhargao. 1942 N.L.J. 373. 

Q. D, 1—41 
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S. 141 (3) — Sale proclamation issued by 

Tahsildar fixing date for sale— Tahsildar on tour 
on that dale — Natb Tahsildar adjourning it to 
another date— Sale held by Tahsildar on the adjo^ 
urned date — Legality. 

In a proceeding for the recovery of arrears of 
a debt conciliation instalment, the sale of proper- 
ty was advertised to be held on a certain date,, 
the prod imation bemg issued by the Tahsildar 
on that date. The Tahsildar was out oh tour and 
the Naib Tahsildar adjourned the sale to another 
date. The Tahsildar held the sale on the adjour- 
ned date. 

Held, that the Naib Tahsildar was not an 
officer holding the sale for purposes of S. 141 
(3) of the C. P. Land Revenue Act, that there 
was no proper publicity, and that the sale was 
illegal. (Binnev, F.C.) Krishna v. MakhAji. 
1943 N.L.J. 367. 

-Ss. 142 and Deposit — Creditor, if 

can bid and claim set-off . 

There is no provision corresponding to 0- 21, 
R. 72, C.P. Code, in the C. P Land Revenue Act, 
to enable the creditor to bid and claim to set off 
the amount due to him against the amount to be 
deposited by him. {Burton, F C.) Daulat 
Deoman V. Rameshwar Dilsukh Marwadi. 
1941 N.L.J. 109. 

S. 145 — Defaulter depositing lesser amount’ 

owing to erroneous information of Tahsildar — If 
entitled to have sale set aside. 

A defaulter who has been misled by an errone- 
ous information of the Tahsildar regarding the* 
amount to be deposited, and who in consequence' 
has deposited an amount less than that shown in 
the proclamation, is entitled to have the sale set 
aside under S. 145 of the C. P. Land Revenue 
Acton the principle that “the act of the Court 
shall prejudice no man” (Binney, F C.) Umabai 
V. Dharam Narain. 1943 N.L.J. 183. 

1 — Ss. 145 and 25 — Misdescription of property 

or its owner in sale proclamation— Validity of 
sale. 

Misdescription of the property or of its owner 
in the sale proclamation is a mere irregularity 
and will not invalidate the sale unless it has cau- 
sed substantial injustice. (Rau, F.C.) Iz-ul- 
jabb-kr V. Chairman, Local Board, Seoni, 1945 
N.L.J. 59. 

S. 145 — Notice to auction-purchaser — If 

necessary. 

It is certainly desirable that the auction-pur- 
chaser should be given an opportunity of objec- 
ting before an order is passed under S* 145, C P^ 
LandRevenue Act, setting aside a sale. Notice 
however is not essential in law as the section con- 
tains nothing corresponding to the proviso of 
R.92(2) of O. 21, CP. Code. (Binney, F.C.) 
Umabai v. Dharam Narain. 1943 N.L.J. 183, 

S. 145 — Sale proclamation signedhyTah* 

sildar — Sate held by Naib Tahsildar— Validity > 

The fact that the Naib Tahsildar held the sale 
in<^tead of the Tahsilder who signed the sale 
proclamation is at the worst a technical irregu- 
larity and can be overlooked as the Naib Tahsil- 
dar is under the law competent to bold sales. 
CRau, F.C.) Iz-ul-Jabbar v. Chairman, Local 
Board, Seont. 1945 N.L.J. 59. 

S. 14B — Scope ^Sufficient compliance 

wiih — Tender in Court of money to he deposited 
on the last day but after treasury was closed—' 
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rayment into treasury the next day — Revenue 
B au k ( 'ircidar 1 1 - 1 5 — lijfect. 

S. 145 of ilie I'.P. Land l^cvenue Act layji down 
that the de'-osits may he made vvithin 30 days 
from tlie date of I lie sale. The implication is that 
the deposits may he made wilhiti Court hours and 
there is not hiiig in the section which could pos- 
sibly justify the retiisal of an amount offered 
in Court hours hut after the closing of the treas- 
ury to public transactions. That would he a 
surticient compliance with the provisions of S. 

1 15. Revenue Book Circular 11-15 does not 
alTect the law on this subject. {Jhuney, F,C.) 
Alooi cit and V. MsT. UADitABAi. 1942 N.L. J. 163. 

S. 145 — llBio can apply under— Person 

acquiring interest aftersale. 

Where the interest in the property sold has been 
acquired after such a sale, the person a- quirin^^ 
such interest is n >t entitled to apiily under S. 
145 of C. B. lauid Revenue Act for setting it 
aside. (Binneyj F.C.) Eaya Shankar v. Raja 
Dolan SiNcat.' x942 N.L. J. 545, 

-S. 146 — Deputy Coniniissioncr directing 

completion of sale if arrears not paid on or be jure 
certain date — Sale completed at 1 p.m. on that 
date — Defaulter bringing money at 3 pj}h — Sale, 
if liable to be set aside. 

Before the end of the auction, the Deputy 
Commissioner stayed the proceedings by an 
order which read us follows : —“Sale has been 
held but the bid has not been accepted. I stay 
proceedings at that stage. The bidders should 
be told so and be asked to tippear on the 12th 
September 1941, on vvhich date the sale will be 
-continued funlier bids l>eing invited. If he pay. s 
up the entire arrears on or before the 12ih, the 
l)i<i should he refused, if not the sale completed.’* 
The Tahsildar completed the sale by 1 p.m tm 
the At 3 p.m., the defaulter brought the 

money and applied to the Deputy Conimmsioner 
that in view of hts order the sale by the Tahsij- 
dar wa.s without jurisdiction and that he should 
be allowed to deposit the full amount of arrears. 

Heidi that the Tahsildar was acting contrary 
to the direction of the Deputy Comrajssioncr in 
completing the sale at a time when it was still 
possible for the tlcfaulfcr to bring the money 
and that the sale was liable to be set asi le. 
(Binnev, F C.) NilkaNth v. AIanikrao, 1944 
NX. j; 239. 

— S. 146 — Fact!! to be Proved by applicant. 

Au applicant undc^r S. 146, C. P. Land Revenue 
AcL untst prove to the satisfaction of the I deputy 
Commissioner that he has sustained substantial 
injury by some mistake or inegutarity in the 
iproceedings. More is required of the applicant 
than under R. 90 of O, 21, C. P. Code. (Pi;mey, 
F C.) Gawpatrao Deshmukh v. Parmanand 
Dubey. 1942 N.L.J. 613. 

— — «S, Irregularities not specified in 

abjection— If can he considered— ^Irregularity m 
attachment — SaUj if can he set aside. 

When a sale under Chap. X of the C. P.Land 
Revenue Act takes place, the auction-purchaser 
is entitled to a strict mterpretation of .S. 146. 
■The mere statement that the proclatnation is full 
of irregularities is not sufficient. The law requ- 
ires that an application under S. 146 shall be to 
set aside the sale on the ground oi some material 
irregularity or mistake in publishing or conduc- 
iting it and the objector has to prove to the satis- 
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faction of the confirming oOicer that he has 
sustained substantial injury by such irregularity 
or mistake. It is not open to the confirming 
officer or to the appellate Court to consider 
irrt-gulaiilies which have not been specified in 
the objection. It is doubtful whether attachment 
can really be considered as part of the publishing 
and conducting of a sale. In any case, by no 
stretch ol imagination, can the failure to follow 
the proper procedure in attaching the property 
ten months before the sale be said to have caused 
Substantial injury to the objectoi. {Finney, F.C,) 
Motilal V . Shkibai. 1943 N.L.J. 412. 

S. 146 — Material irregularity — Vagueness 

as regards encumbrance }}iC)itioned in procla- 
mation. 

Vagueness as regards an encumbrance mentio- 
ned in the sale prcwlamalion docs not cBnastitute 
a material irregularity. (Biniiey, F.C.) BaluEo 
V , Lalta Bai. 1943 N.L.J. 443. 

S. 146 — .Shr/g beyond terms of Deputy 

Commissioner’s sanction— Legality. 

Where tlic Tahsihlar while asking for sanction 
for sale recommends that so nnicli of the site 
should he .sokl as is suhicient to fetch the amount 
due and the Deputy Comrnlssioma* sanctions the 
sale as proposed hy the Tah.sildar, the sale of the 
whole })iot is illegal as it goes beyond tlie terms 
of tlie Dei)nty Ciommissioner’s sanction A sale 
of a valuable house standing on the plot, which 
is not sanctioned nor mentioned in tlie proclama- 
tion, is illegal and void . (Raut F.C.) IIiralal 
' eL Kiti.sambi. 1944 N.L.J. 524. 

S. 146 — Sale under proclamation issued 

wilhoul aiitkority-Rcccipt of sanction prior to 
.mle — Sate if can he impugned,. 

Tliere is no j usitification for holding that a 
sale by public auction properly adverti.secl is void 
because the officer signing the proclamation had 
not at the time of the issue of the proclamation 
authority to insert a condition tliat it was subject 
to encumbrances, which comlitioii was subse- 
quently ajiproved by the proper officer prior to 
the actual date of sale. (Binnev, F.C,) Sabashiv 
l\ Ih Deo. 1942 N.L.J. 70. 

Ss. 147 and 141 (Z)— Postponement of 

sale — Absence of advertisement— Legality. 

Postponement of sale, from time to time under 
S. 141 (3) of the C. IL Imnd Revenue Act is per- 
mitted in order to give an opportunity for higher 
hid.s, but the power of postponement i.s specifi- 
cally restricted by S. 147, whiidi must be con- 
sidered to he mandatory. Wbere^ on the day 
fixed there were no bidders and it is adjtmrned 
to another day and again adjourned to date a 
month hence owing to want of bidders, it is a case 
of postponement and not of^ continuing .sale and 
if it is held without advertisement it is without 
jurisdiciion. {Bimif'y, F.C.) N\raVAn Hakihar 
V, Bulakidas. 1941 N.L.J. 479. 

S. 148 — If mandatory— Inherent potuer to 

set aside sale. 

S. 148 of the C. P. Land Revenue Act is 
mandatory and the confirming officer is bound to 
confirm a sale if no application under Ss. 145, 146 
or 151 has succeeded. There is nothing in the 
Act corresponding to S, LSI, C. P. Code, and the 
confirming officer has no inherent powers to set 
aside the sale. (Binney, F.C.) Dxmv. MateuRA 
Prasad. 1943 NX.J. 489. 
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Co -sharer who has allowed land Shankar z/. Raja Dolan Singh. 1942 N.LJ. 

revenue to fall into arrears — If can claim pre- 545. 

emption. ^ S. 157 — %and revenue' if includes propor- 

Pre-emption can only be claimed by a co-sharer tion of assessment on Sir land,^ 
who is not responsible for the land revenue The term ‘‘land revenue" in S. 157 of the C. P. 
having fallen into arrears and who has paid his Land Revenue Act includes (or may include) _a 
share before recovery proceedings started, proportion of the assessment on Sir land, and it 
(Binney^ F,C.) Umabai v. Dharam Narain. cannot, therefore, be held that under the section 
1943 N.L, J. 183. no part of such assessment is recoverable from a 

S.lSl^Order of Collector during execu- co-sharer. But an order for the recovery of the 

tion of Civil Court decree— Appeal. whole of the Sir assessment is improper, and ^n 

S. 151 of the C. P. Land Revenue Act contem- be interfered with in revision. ( f • > 
plates claims to pre-emption not only “under this Janardhan v. Durga Prasad. 1945 N.L.J. 385. 

Act”, but also in connection with the execution S. 157 — Order of Deputy Commissioner — 

of decrees of a Civil Court, And under S.33 of Appeal. 

that Act “an appeal shall lie from every original Under S. 157 of the C. P. Land Revenue Act, 
order under this Act or the rules made there- no appeal lies from an order of the Deputy Com- 
under.” Reading the two together it is clear that missioner holding that an arrear is or is not due. 
appeals lie as provided by the Land Revenue Act The person affected by the order can only file a 
in regard to claims for pre-emption made in sales declaratory suit in a Civil Court. But once the 
conducted under this Act,” and under the rules Deputy Commissioner proceeds to^ recover the 
made under S. 68, C.P. Code, in regard to claims dues as arrears of land revenue, the orders he 
made in “the execution of a decree of a Civil passes in those proceedings such as confirmation 
Court.” (P. S. Rail, F C.) Raghunandanlal z;. of sales, etc., would be subject to appeals and 
Gangaprasad. 1945 NX J 11. revisions a^ laid down in the Act. {Rau,F.C.) 

S. ISl— Right to apply for pre-emption— Mr. M ukaRampurwali z;. Chittarsingh. 1945 

Co-sharer not recorded at time of sale. N.L.J. 198. 

Under S. 151 of the C P. Land Revenue Act, S. 1S7— Proceeding under— Set off— If can 

only a recorded co-sharer at the date of sale is le allowed to lambardar auction-purchaser. 
qualified to apply for pre-emption. It is not In a proceeding under S. 157 of the C. P. Land 
sufficient that he is a co-sharer at the time of the Revenue Act, the lambardar, if he is the auction- 
sale and gets himself recorded as a co-sharer purchaser, can be allowed to set off his claim 
subsequently. The decisive date under the section against the purchase money. {Rau, F.C.) Mt. 
is the date on which the property is knocked Mukarampurwali z;. Chittarsingh. 1945 N.L. 
down, and not the date of the confirmation of J. 198. 

sale. {P.S.Rau. F.C.) Raghunandanlal v. S, 157 {3)— Defaulter not given oppor- 

Gangaprasad. 1945 NX.J. 11. tunity to show cause — Order, if void. 

■ ■ — S. l5l — Sale under \^and Revenue Act of S. 157 of the C. P. Land Revenue Act deals 

‘exclusively held sir — Right to pre-emption. with recovery on behalf or the sadar-lambardar 

The co-sharers have no right under S. 151, C. (or whoever has paid the land revenue) “as if it 
P. Land Revenue Act, of pre-emption in respect were” an arrear of land revenue due from a pro- 
of sale under the Act of sir plots held in exclu- prietor or malik makbuza for repayment to him. 
sive possession by the defaulter. {Binney, F.C.) The Revenue Officer cannot “satisfy himself that 
Shaligram V. Shyamlal. 1941 NX J. 501. the amount claimed, or any part thereof is due” 

■ -S. l5l — Scope and applicability — Sale by and certify this — as he can, under the, S. 126, for 

Collector under S. 60, Provincial Insolvency Act land revenue due to Government — unless the 
— If can he pre-empted. _ ^ alleged defaulter has been given an opportunity 

S. 151, C. P. Land Revenue Act, gives privile- to show cause. The mandatory provision in 
ges to a certain class of persons and it must be sub-S. (3) is therefore essential, and the failure 
construed strictly. It does not apply at all to to comply with this provision constitutes an 
sales made by Courts. A sale by the Collector illegality and renders the order null and void and 
in compliance with the statement forwarded to without jurisdiction. (Ramsden, F.C.) Sarubai 
him under S. 60 of Provincial Insolvency Act is Ramprasad. 1945 NX.J, 317, 

not one to which S. 151 of the C.P. Land Revenue .Ss. 157 (4) and 39— Order illegal— Revi- 

Act would apply. Hence pre-emption could not ^[on, 

be allowed in respect of such a sale. (Binney, F. 3 . 157 (4) of the C. P. Land Revenue Act does 
C.) Ramlal z'. Gulab Chand. 1941 N.L.J. 651. not specifically bar revision. When the order is 

S. 157 — Bid by superior proprietor at zvhose illegal or clearly improper, interference in revi- 

instance sale is held — Right to set off. ^ sion under S. 39 is justified. But if the order is 

It is only in rare cases, such as in proceedings legal and is based on correct principles but the 
under S. 157 of the C. P. Land Revenue Act, and finding is disputed in fact or a set off is claimed, 
in recovery of instalments under the C. P. Debt then no revenue Court should interfere. 
Conciliation Act and the C-P. Relief of Indebted- {Ramsden^ F.C.) Janardhan v. DuRga Prasad. 
ness Act, that recoveries are made on behalf of 1945 N.L, J. 385. ^ . . 

individuals. There is nothing objectionable in S. 157 (4) — Order passed without giving 

permitting such individuals, if the property is opportunity to defaulter under sub-S, (3) 
purchased by them, to set off the amount due to Appeal, if barred. 

them in the proceedings. Hence a superior pro- S. 157 (4) of the C. P. Land Revenue Act bars 
prietor who has obtained an order under S. 157 an appeal “from an order under this section.^ 

can be allowed, if he bids at the sale, to set off It means that if the Tahsildar has coraphed wim 
the amount due to him, {Binney, F.C.) Daya the provisions and has sitisfied himself that tne 
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amount claimed or pirt <(1 it, is cine, that fuuling 
caiuiol be ctial lcn,;e(l in appeal. Cut it the 
TahsiKlar’s outer u Iduml t(^ he iliep,al ami witti- 
oiu j unsdictioii ( c as when he pas.scs the 
order wit loui I'.ivnea the defaulter an opportunit}' 
to nhow cause under snb-S. (3), it cannot be 
considered as ‘^‘an order iiiider lids seciion''but 
only one nurporlitig to be so In such a case, an 
appeal 1 s not barred bv .sub-S. ( !}. {Ramulen, 
F,( '.) Sakuuai V. Rami'Kasad. 1945 N.L J. 
317. 

»Ss, 160 and 188 ( 2 ) (c ) — Suit for account 


of village profus and payinoit — Starting point. 

Where a suit is cssenUally one for an account 
of village profits and payment the remedy is 


C. P. LAND REVENUE ACT (1917), S. 188. 

practice of allowing only one vote Jor a share 
neld jouiti> by several person'^. {Binney, F. C.) 
U KANDltAO C?, IvASlUKAM. 1944 N , L.J. 261. 

S, 187 — Lambardar — Appoinl>nent — Value 

to be aihii.licd lo ■unshes oj co-sJiarcrs — Here-' 
dilary claims — ll'hen count. 


it IS intended that every co-sliarer shall have a 
voice in the appointment of the lambartlar which 
will carry weight according to the interest pos- 
sessed by the co-sharer. Hereditary claims 
should obviously turn the lialance where there is 
no great dilTerenee between the interests posses- 
sed by the c.indiilates. {Htnncy, F. C.)^ Sardar- 
MAL i’. Kamkiiii.awan. 1941 N.L.J. 454. 

S. 187— Minor Iambardar~-I'.xercise of 

founded on the statutory duty imposed by S. powers — Procedure. Caij Mohan Singh v. 


(2) (c) of the C. ih Land Revenue Act which | 'ppi.siKA.M. fS'cc (J. 1 ). lh3f)-’40 Voi-. f. Cor.. 3262], 
duty arises in the ytuir following the >car in | I.H.R. (1942; Nag. 53“193 I.C. 75-:=:13 R.N, 
which the profits arise. Such a suit is not for i 291, 


pr<’fits hut for payment of sum found due on 
taking account. 'Idic cause of action arises in ^ 
the year following the year in which the prolits ! 
arise. (S'tone, C. 1.) Gajahhar Prasad r. (hi- ' 
viNi). I.L.R. (1942) Nag. 320=200 I.C. 591™ ■ 
15 R,N.2-1942 N.L.J. U 1 =A I.R. 1942 Nag.! 
95. 

— — S. 166 — Amendment of 1937, if applies re- 
trospectively. ^ . 

Tire ainemlment introduced in W7 in S. U )6 or j 
the C. I’. Laud Revenue Act has no retrospective j 
application. (IUnney\ l\ C.) KKWAr.R.\Nt t'. i 
GANKSHKAi\r. 1943 N.L.J. 67. i 

S. 173 — /hi/'/f/fun — Mulik-maklniaa plols,\ 

how to be distribulcd — Rights of proprietors of' 


-S. 187— -VaFm lambardar Selection^ 

Interest of the candidates— Calruhition. 

Where one of the candidates for the post of 
s.adar lauihaniar possesses jointly with his de- 
ceased brother’s widows a greater share than his 
competitor, he .should he selected though the 
share in Ids own riglit may be less than thatof 
ills rival. (Greenfield.) CHANI)iini..\sAi) v, 
lvAi>iit''.suYAM. 1941 N.L.J. 174. 

S. 187 (3)— Iiiterpretation—Tlic dutiesof 

the office’. Ibni Mohan Si.ngh v . Tuls'RAM, 
rsVc O.l). l'M6 40 Voi.. 1, ('on. 3263] I.L.R. 
(1942)‘Nag. 53=193 I.C. 75=13 R.N. 291. 

“S. 187(5) — !.amba>'dari Rules — R. 11 (2) 

—S'adiir hmbardar -^Selection— Considerations^-* 


inaiial. . \ Minority, ij a disgualijication. 

The proprietors of a mahal luive no right or j .*\ccording to sub K. (3) oi K. H ot tne 
interest in tiic malih-mahbuaa plots and hence 1 l.ambardaii Rules, regartl slu>uld be had to the 


cannot insi.st that the-c should be included in the 
partition. These plots shonM ordinarily be | 
di.stributcd among the p'Rtis accuiding to their | 
position, (Binney, F.CA i')A''HUATH GanI'.atza i 
x\SSAUAM liAXL 1941 N.L.J. 550. 

“Ss, 174 and 203 — partition bet- 


wishes of tliO iamhardars and to the interests 
rt‘prcsenle<l by Iheni, in ihc matter of selection 
oEasadar lambardar. Tiic woshes of the co- 
sharers as such arc not relevant. Minority is not 
a disnualification for such appoint menl. 

, field .) Rhac.vvan^ingh An i'ak kSingh. 1941 

UMMte retain hoine\riJ^ ^ Act (I of 

1920), Ss. 2 (7) ^Ln<X^9—Uimbiirdar'- Right to 
recover rent— Ex proprietary occupancy tenant. 

Tile l.tmh.trdar i*» not entitled In collect the 
rent of every tenant in the vtlbige irrespective or 
the fact whether he holds from tht; proprietary 
body a I stich or no. To clotlie hjm with that 


ween two brothers- 
in the pattt of the other — Retention if as licensee, 
Where there is an imperfect partition of a 
village between two bredhers and eacli is allowed 
to retain tlie hon.se occupied by him in the patti 
of the other, their po.sition regarding the hous(*s 
is not as that of licencce.s. To such a ca^c .S. 20.? 
of the C i\ Land Revenue Act cannot apply for 


the person in occupation was onginallv a pro- ; power which one of ‘ , .M L ,vit^ 

prietor of the mahal. The retention of the house j aiices ot landlordshiti wou d be to 
must be held to be nn ler the conditions contem- j the povver to exercise tlie 
plated by S. 174 of the Act. (Stone, C /. and \ landlord as well (c.g.)^ to eject the tc'iant for^^ 
Bose, /,) Behare Lal Asaramrao v. Gyaniram 
Narayan. I.L.R. (19431 Nag. 67=203 I.C. 67 
=13 E.N. 106=1942 N.L.J. 506=A.I.R. 1943 
Nag. 23. 


- S. 187 — Appointment of lambardar — 
Wajib-ul-arz entry providing for such appoint- 
ment with consent of co-sharers — Method of 
election by co -sharers. 

Where according to the zvanb-ul-arjs entry of a 
village the lambardar should be appointed by the 
Revenue Officer with the consent of the co- 
sharers, the election by the co-sharers should be 
by equal votes of the individual recorded co* 
sharers. No person recorded _ in the mutation 
register as holding an interest in the proprietary 
rights .should be excluded, and there is no 


payment of rent and then approtiriatc the bolffing 
for the use of the proprietary body and he would 
be able to object to an unaulhorised transfer, 
both of which functions must by their very 
nature belong to the landlortHrnm who the 
tenant admittedly holds, S. 188(2) (d) C- F* 
Land Revenue Act, was not intended to have tins 
effect and did notin fact have this efiect 
Act makes the lambardar (in respect of sir lancis 
exclusively held) the Undlord only in respect of 
such land as tlie body of proprietors whom he 
represents is the landlord of. (Grille, REyogti 
and Griier 1 J Stone, C.J. and Bose, J. dissent- 
ing.) Gopat. Shamrao. I.L.R (1941) Nag* 
54=192 I.C. 472=13 R.N. 248=1941 N.L.J* 
56=A.I.R. 1941 Nag. 21 (F.B.). 
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C. P. LAND REVENUE ACT (1917), S. 188. 

S. 188 — Lambardar’s liability to account — 

Nature and extent — Joint management ivith a co- 
sharer — Liability^ how affected. 

The lambaruar is under S. 188, C. P. Land 
Revenue Act, under a statutory liability to 
account. He is the person entitled and bound to 
recover the village profits and he is bound to 
account for them to his co-sharers. If he allows 
another person to recovr some portion of the 
profits, then that person must be regarded as his 
agent and that in no way relieves the lambardar 
of his responsibility. {Stone, C. /. and Bose, 1.) 
Radhika Prasad v. Nandkumar. I.L.R. 
(1944) Nag. 63=1942 N.L.J. 355=A.I.R. 1944 
Nag. 7. 

-S. 188 — Village profits — Right to interest 

an — Flea of non-realisation of rent — Onus, 

Interest can be allowed on village profits which 
are unreasonably withheld. Where parties are 
members of the same family and one or other is 
associated in the management of the property it 
is not right to allow interest until such time as 
relations became strained and one side demanded 
profits and interest from the other. When the 
lambardar pleads non-realisation of certain rents, 
the onus is on him to prove that they were not 
in fact realised. {Stone, C. J. and Bose, J,) 
Radhika Pr\sad v. Nandkumar. I.L.R. (1944) 
Nag. 63=1942 N.L.J. .355=A.I.R. 1944 Nag. 
7. 

S. 188 (1) (a) — Lambardar failing to pay 

sum due under S. 83 to superior proprietor — If 
liable to dismissal. 

The sum payable by the lambardar as inferior 
proprietor under S. 83 (2) and (3) of the C P. 
Land Revenue Act to the superior proprietor is 
not land revenue. Failure to pay it therefore 
does not bring the lambardar within the mischief 
of S. 188 (1) {a) of the Act. {Rau, F. C.) 
SuRjiLALt;. Narayanlal. 1945 N.L.J. 194. 

S. 188 (2 ) — Calculation of profits payable 

to co-sharers — Rent of ex-proprietary holding — 
If to be taken into account. 

When a person in exclusive ownership of sir 
land transfers it to another, he becomes the 
tenant of his vendee and not of the entire pro- 
prietary body and pays the rent only to the 
vendee. Hence the rent fixed for such a holding 
has to be taken into account in calculating the 
village profits payable to the co-sharers. (Pol- 
lock, J.) Dau Parmanand V, Dau Kanhaiya- 
I.AL. I.L.R. (1942) Nag. 599=1942 N.L.J. 475 
=202 I.C. 427=15 R.N. 81=A.I.R. 1943 Nag. 
5. 

S. 188 (2) and C. P. Tenancy Act, S. 49 

— Lambardar' s right to recover rent from ex- 
proprietary tenants 

S. 188 (2) of the C P- Land Revenue Act says 
that the Lambardar should be deemed to be the 
landlord of the mahal or patti to which he is 
appointed. If, therefore, a co-sharer transfers 
his share in the village without reserving culti- 
vating rights in his Sir land and becomes an esi- 
proprietary tenant thereof, the l.ainbardar of the 
village, and not his transferee, is enti'led to 
•collect the rent of the land from him. {Rau, P. 
C.) Narayan V. Rewatiraman. 1945 N.L.J. 
102 . 

S. 188 (2)— Receiver appointed on proprie- 
tor's insolvency ~ Right to sue for rent of ex- 
Proprietary occupancy holding. 


C. P. land REVENUE ACT (1917), S. 196. 

Where a proprietor of a village is adjudicated 
insolvent and the proprietary interest in the Sir 
land held by him vests in tie Insolvency Court, 
the receiver who is appointed by that Court 
derives his authority from that Court to perform 
the duties of a proprietor including that of re- 
covering rent. As the ex-proprietary occupancy 
land is appurtenant to the village which is exclu- 
sively vested in the Insolvency Court, that Court 
or its nominee the receiver, is alone entitled to 
sue for the recovery of rents ot the ex-proprie- 
tary occupancy land to the exclusion of the 
lambardar. {Niyogi, J.) Kanhaiyalal v. Lila- 
dhar Rao. I.L.R. (1943) Nag. 387--208 I.C. 
601=16 R.N. 96=1943 N.L.J. 374=A.I.R. 
1943 Nag. 269. 

S. 188 (2) (c) — Duty to account — When 

arises. See C. P. Land Revenue Act, Ss. 160 
AND 188. 1942 N.L.J. 111. 

S. 188 (2) (c ) — Lambardar failing to 

render accounts— If liable to dismissal. 

A lambardar who has failed to render accounts 
of the village profits and who was not even 
maintaining them, is liable to be dismissed under 
S. 1^8 (2) (c) of the C. P. Land Revenue Act. 
(Rau, F.C.) Surjilal v. Narayanlal. 1945 
N.L.J. 194. 

S. 189--Removal from office of persons 

mentioned in — Grounds. Brij Mohan Singh 
V. Tulsiram [SeeQ. D. 1936-’40 Vol. l, Col. 
3263]. I.L.R. (1942) Nag. 53=193 1.0.75= 
13 R.N. 291. 

S. 190 and Mukaddami Rules, R. 7— 

Power of Mukaddam to dismsis his gumasiha. 

A mukaddam has the power to dimiss at will 
a gumastha appointed by him. All that is neces- 
sary is that he should inform the Tahsildar of 
the dismissal and obtain his approval of the new 
agent whom he wishes to aopoint. {Binney, F.C.) 
Motilalji z'. Vittoba. 1943 N.L.J. 186. 

S. 192 (1 ) — Order fixing remuneration 

under— When takes effect — Retrospeetive opera- 
tion in respect of suit for re^idition of account. 

An order fixing the remuneration of a lambai- 
dar under S. 192 (1), C. P. Land Revenue Act 
relates back to the date of the appointment as it 
is an order which ought to have been passed on 
that date. ^ Hence though a suit for rendition of 
accounts is^ filed before the^ date of the order, it 
could be given retro':pective effect and the 
amount due as remuneration can be set off as 
against the. profits found dne. {Niyogi, J.) 
ViTHAL z;. J^gannath. 1942 N.L.J. 30. 

S. 192 (2) — Mukaddam — Calculation of 

remuneration of. 

Under S. 192 (2) of the C P. Land Revenue 
Act the mukaddam is entitled to a percentage of 
the land revenue payable by the lambardar. The 
malik makbuza revenue is included in this unless 
there has been a notification under the proviso 
to S. 123 as to payment to Government direct. 
Proviso (ii) to S. 192 (1) does not qualify 
proviso (1) to S. 192(2). It only specifies that 
the lambardar cannot recover anything from a 
malik makbuza. {Binney PC.) 1 obhilal 
Chunnilal V. Jairam. 1941 N.L.J. 607. 

S. 19^ —Remuneration of Koiwar — Land 

broken from waste. 

The Kotwar should get dues on land broken 
from waste since settlement. {Binney, F, C./ 
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C. P. LAND REVENUE ACT (1917), S. 191. 

Wahan Prasad Hakidas I'anka. 1941 
N.L.J. 557. 

S 197 — .-I ['plication under — Limitation. 

The Liiuiuition Aci not ;ip[>licabie tu S. 197 
of the C. P. Lruul l\cveiiiie Act and there is in 
huv no limuati(.>n to applications under this 
section. 1 1 vs ill of course be wahin tlie Deiiuty 
Coinniis^ioner’s discretion to refuse to ..consider 
lonf4 dehued clauns. (Liuncy, P.C.) Mr. 
Kaa! iNAisAt P’ rkuda. 1944 N.L.J. 149. 

S. 201 and Central Provinces Tenancy 

Act, S. 88-A— C 'uses iDider — Procedure — CV. P. 
Code or /. P. Code — / / applicnblc. 

Cases under S. 201 of the Central iVovinces 
Lanil Kevenue Act and under S. 8S-A of the 
Central Provinces Tenancy Act are not governed 
by S. 5 (2) or any other provisions of the C. i. P. 
Code or of the I. P. Code, d'he delinitioii of 
‘offence' contained in S. 4 (o), Cr. IP Code, 
does not apply to cases under these Acts. 
{Ramsden, P.C.) Panashah PadU v. Shali- 
(;ram. 1945 N.L.J. 542. 

S. 201 and C. P. Tenancy Act, S. 88>A — 

Ciise under — Revenue officer, if can start sue 
motu. 

Cases under S- 201 of the C. P. [.and Revenue 
Act and S. 8S-A of the Tenancy Act, can he 
started by the revenue officer siio motu. In 
S. 201 there is nothing to bar this and in S. 88-A, 
the words “or otherwise" would authorise it. 
(Ramsden, !\C.) anas hah iiAiur Siiali- 
GKAM. 1945 N L.J. 542. 

S 201 and C. P. Tenancy Act, S. 88— j 

Contravention of rule or custo/n h\ landlord — 
Separate fine in respect of each tenant injured 
thereby— If can be imposed. 

Under S. 201 of the C. P. Land Revenue Act 
separate fine.s cannot be inflicted in the case of 
each tenant injured by a contravention of the 
rule or custom by the landlord. For each occa- 
sion {e,g.) each season that tlie landlord contra- 
venes each separate rule or custom, the 
maximum hne which can be imposed under the 
section is Rs. 200. This does not, however, 
apply to cases under S. 88 of the Tenancy Act. 
(Ramsden, F.CP RANAsriAii Bapu v. Sali- 
15UAM. 1945 N.L.J. 542. 

S. 202 — Rules under— Clearing of land Jor^ 

cultivation — IVhen may be prohibited. 

The Deputy Commissioner can only prohibit 
the clearing of land for cultivation in the public 
interest or in the interest of persons who by 
virtue of any entry in the village administration 
paper prepared under S. 79 of the C. P. Land 
Revenue Act enjoy any right of user over the 
forest growth. The Deputy Commissioner is 
not authorised by the rules to consider the 
interests of members of the proprietary body. 
(Binney, P.C.) Chhaganlal v. Jagannath. 
1943 N.L.J. 513. 

^S. 203— Grocer—// entitled to free site. 

Although the running of a grocery shop is a 
function of importance to the economic life of a 
village the grocer is not entitled to the conces- 
sion of a free site for this purpose. (Binney F 
C.) Ramjtlal 7 . Ramgulam. 1943 N.L.J, 256*. 

S. 203 — House site— Reasonable dimen- 
sions— Meaning — Tenant not using entire site for 
residential purposes — Presum ption. 

The house site of reasonable dimensions, to 
whtch a tenant is entitled under S. 203, C. P. 


C. P. LAND REVENUE ACT (1917), S.222, 

^nd Revenue Act, means a house .site suitable 
tor an average family. It is certainly not 
justiliable to require the landlord to provide a 

tree site for a hoiLsc ior a large joint familv 
which cannot possibly be .supported from the 
land which they hold in the village. If a tenant 
docs not use the whole of the site provided for 
residential purposes, there is an obvious presum- 
ption that the site is of reasonable dimensions 
tor tile purpo^c of S. 203. (Binney, P.C) 
R.\m.tilal t'. Ramcujlam. 1943 N.L, J. 256. * 
S_. 203— Sites in abadi— { hiwtr to distri- 
bute — Co-stiarer, if can purchase. Nii.kanth v 
Vishwa.nath. i Vee Q. n. i9'6-’40 Vol I Cor* 
32031. I.L.R. (1941) Nag. 57i~::i92 I.C. 29l=^ 
13R.N. 231. ^ 

— — S. 203 (3) - Usufructuary mortgagee— 
Spit forejectmuU and possession — Limi'taiion— 
If Art. 142 or 144 or 126 oi the Limitation Act 
applies. IvuWARji f. l3iiuRht.AL. [SVe O D 

1936-40 Vol. T, Col. 791]. I.L.R, (1941) Nag! 




Grounds — Loss of status as adopted son. 

A vvatandaii patcl in the C'eiitm.l Provinces can 
ordinarily be removed only for breach of one of 
the conditions in tlie agreement in foini F which 
he has to execute under R. H (8) of the rules 
framed under S. 227 of C. P. Land K’eve. ue Act 
with reference so S. 209. There is no provision 
for his removal, on his losing his status, corres- 
ponding to S. 189 (1) (a) for removal of a 
lambardar or rule VJII under S. 190 for removal 
of a .Mukaddain. Where, however, a person 
was appointed patcl on the sole ground that he 
was the adopted son of the previous watandar 
and the appointment was made conditional on 
the adoption nut being subscqurntly invalidated 
by the Civil Court, the status quo must, in justice 
equity, and good conscience be restored by his 
removal, i£ the Civil Court declares his adop- 
tion invalid. (Ramsden, P.C.) Kf.shao Tuka- 
ram V. Rajkskwar. 1945 N.L.J. 445. 

- -S. 212 (2)— Survey numbers not included 

in ratyaiwari village— Rights of raiyat in— 
Whether can be sold or foreclosed. 

The prohibition in S. 212 (2) of the C P. Land 
Revenue Act in respect of the sale or foreclo.sure 
of the rights of a raiyat in survey numbers in 
execution of a decree, does not apply to survey 
numbers which are not situated in a raiyatwari 
village. (Grille, CJ , and Puranik, J ) Hi«alal 
/^ARjooFRASAfi. I.L.R. (1944) Nag. 166= 

i.c. 289=i6 r.n. 223= 

A.I R, 1944 Nag. 82. 


^ S. 222^s cope ond effect of— -If bars plea 
tn defence of possesston—Rule of interpretation, 
^ 7. C. P. Land Revenue Act debars 

the claim to the demarcated waste lands after 
the expiry of three years from date of demar- 
cation. But the failure of a party to lodge his 
^ three years specified in S. 222 

cannot deprive him of his right to defend his 
possession. S. 222 is capable of being viewed 
either as laying down a rule of limitation or 
prescription.^ In the former case failure to 
assert a claim within the time specified would 
only bar the remedy, while in the latter case it 
, would destroy the right. The one important 
condition for the aoplication of the rule of 
prescription is that the claimant must be out of 
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C. P. LAWS ACT (1875), S. S. 

possession. The rule of prescription cannot 
operate against a person in possession. Hence 
the section cannot be interpreted as laying down 
a rule of prescription. (Niyogi, J.) Provincial 
Govfrnment, C. P. and Berar z;. Keshricband. 
I.L.R. (1941) Nag. 538=197 I C. 33=14 R.N. 
143=1941 N.L. J. 378=A.I.R. 1941 Nag. 300. 

CENTRAL PROVINCES LAWS ACT (XX 
OF 1875), S 5 — Personal law of Gonds — Provi- 
sions of law — If would prevail over recorded 
statements. 

The provisions of any personal law received 
and acknowledged by Gonds in general if proved 
might have scime effect to cast doubt upon the 
truth of the recorded statements and could be 
given effect, as a matter of j ust’ce, equity and 
good conscience under S- 5 of the C. P. Laws Act. 
{Sir George Rankin.) Madhorao Narayanarao 
V. Ramfcuv^arsha. 207 I.C. 9=16 R.P.C. 1=9 
B.R. 378=I.L.R. (1943) Kar. (P.C.) 53=:A.I.R. 
1943 P.C. 48. 

CENTRAL PROVINCES LOCAL FUND 
AUDIT ACT (IX OF 1933), S. IQ-Byelaws 
of municipality fixing licence fees — Secretary 
neglecting to collect — Liability. 

A Secretary of a municipality failing to carry 
out a bye-law which had come into force and 
collect the license fees levied by it is liable for 
the loss to the municipality. A subsquent resolu- 
tion of the Municipal Committee accepting the 
secretary’s explanation that in his opinion thebye- 
law could be enforced from the subsquent year 
cannot absolve him from liability {Pollock, J.) 
Commissioner Chittisgar-4 Divsion v. Murli- 
DHAR, I.L.R. (1943) Nag. 592=1943 N.L.J. 
404=210 I.C. 42=A.I.R. 1943 Nag, 283. 

S. 10 — ^"Gross negligence — Meaning of. 

The expression, “gross negligence, is intended 
to denote a high degree of careless conduct 
■which has to be determined from the circum- 
stances of the particular case. It does not 
necessarily include an element of fraud. 
{Puranikt J.) Beni Mahhava v. Commissioner, 
JuBBULPORE Division I.L.R. (1945) Nag. 218 
-1945 N.L.J. 105=A.I.R. 1945 Nag. 111. 

S. 14 — District Judge dealing with cases 

under the Act if acts as a Court — Application 
under S. 14-^ Appeal — Court-fee payable.^ 

Fiom a reading of the various provisions of 
the C. P. Local Fund Audit Act it is clear that 
the District Judge is not intended to act as a 
Court but as a special tribunal. In an appeal 
arising out of an application under S. 14 of the 
Acts no court-Fee is payable, for it does not 
come under any other clauses of the charging 
section of the Court-Fees Act {i e.) S. 4. {Bose, 
/.) Moreshwar z/. Commissioner, Chattisgarh. 
194 I.C. 731=14 R N. 7=1941 N.L.J. 42 = 
A.I.R. 1941 Nag. 129. 

CENTRAL PROVINCES LOCAL SELF- 
GOVERNMENT ACT (IV OF 1920), S. 51 
— Double taxation — Legality. 

Double taxation, however repugnant it may be 
to the canons of taxation, is not illegal. {Grille, 
C. J. and Hemeon, J.) Mulji Sicka & Co. v. 
Dlstrict Council, BHANr*ARA. I.L.R. (1945) 
Nag. 134 = 1945 N.L.J. 597=A.I.R. 1945 Nag. 
171. 

S. 51 — Irregularity in convening meeting — 

Burden of proof. 


C. P LOCAL SELF-GOVT. ACT (1920)^ 
S. 73. 

The burden of proof is on the party who chal- 
lenges the validity of a tax on the ground of an 
irregularity in the convening of the meeting for 
its imposition under S. 51 of the Local Self- 
Government Act, to prove the irregularity alleg- 
ed by him. The presumption is that the prescrib- 
ed procedure has been followed. {Grille, C.J. 
and Hemeon, J.) Mulji Sicka & Co. v. District 
Council, Bhandar A. I.L.R. (1945) Nag. 134= 
1945 N.LJ. 597=A.I.R. 1945 Nag. 171. 

S. 61 — Terminal tax — Power of District 

Council, Bhandara, to impose tax on exports 
within municipal limits of Gondia — Collection of 
tax within those limits. 

The notification of the 24th March, 1927, publi- 
shed in the Central Provinces Gazette dated 26th 
March, 1927 and the notification dated the 23rd 
April, 1934, issued by the Local Government, 
authorising the District Council, Bhandara. to 
impose, levy and collect a terminal tax and 
arrears thereof on bidis and bidi leaves exported 
outside the District, is not ultra vires, and the 
District (Council, Bhandara, is authorised to- 
impose such tax on exports within the limits of 
the Gondia Municipal Committee. The fact that 
the tax is collected for the sake of convenience 
at a place which is within the municipal limits of 
Gondia and therefore in virtue of the proviso to 
S. 3 of the C. P. Local Self-Government Act out- 
side the jurisdiction of the District Council, is- 
not material, as it does not in any way curtail or 
derogate from the rights of the Gondia Municipal 
Committee. Further, S. 5l of the Act which is a 
section for general taxation and which does not 
exclude a terminal tax, is not controlled by any 
of the provisions of the C. P. Municipalities 
Act. {Grille, C.J. and Hemeon, J ) Mulji Sicka 
& Co. V. District Council. Bhandara. I.L.R. 
(1945) Nag. 134=1945 N.L.J. 597=A.I.R. 1945 
Nag. 171. 

Ss. 65 and 79 (1) (vi) — Effect of rules 

framed in regard to election disputes — Powers of 
Court under S. 65. 

From the rules framed under S. 79 (1) {vi) of 
the C. P. Local Self-Government Act it must be 
inferred that it was never intended to depart 
from the principle that there should be no inter- 
ference with decisions of petition Courts in elec- 
tion cases and that the powers under S. 65 should 
only be exercised in very exceptional circumst- 
ances. {Binney, F. C.) Kunj Bihartlal v. 
Pandit Premshankar. 1942 N.L.J. 88. 

~S. IZ—Applicahility—Suit for difference 

between amount paid to employee and amount 
payable. 

When a District Council wrongfully withholds- 
part of the pay it has assigned to its employees^ 
then the suit may be on a contract and not for 
something done or purported to be done under 
the statute. Where the complaint is that the 
District Council did not under the C. F. Loc^' 
Self-Government Act assign to the plamthf 
Rs. 60 instead of R§. 50, the suit falls within S. 7S 
of the Act. {Pollock, J.) District Council. 
Bilaspur V. Bindraben. 1942 N.L.J. 332. 

S. 73 (1) {2)—Apt>licahility—Suit for rent 

due by the Council in respect of school premises. 

S. 73of theC. P. Local Self-Government Act 
does not apply to a suit for the recovery of rent 
which the Council failed to pay to_the ovraer m 
respect of the school premises. The period of 
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<€ P. LOCAL SELF-GOVT. ACT (1920), 
S. 75. ... I 

liinitation will not In* that winch is provided hy i 
SLib-S. (2) but the perioil provided hy the ordi- 1 
nurs law of limitation. {Clarki\ ./.) nisTmor | 
COTtNCn., WAiOiHA '0. \ N N A I)Ani.A'l' I' AO. t.L. 
R (1942) Nag. 294r-::l4 R.N . 156 =197 I.C. 76 j 
— 1941 N.L.J. 371 a-A.I.R. 1941 Nag. 273. i 

S. 75 —i'ontract in breach oj — IstuiiJ. j 

As the Icgidature li »s enacted that the breach | 
of the proxi.sions of S. 75 of tlic Ch Ih Local | 
Self-rtovernmeiit Act sh dl be deemed to be an 1 
offence under i. Ih Code, the provision of law is i 
intended to pn)tect the public and its breach is j 
therefore impliedly prohihitetl and re fore j 
illegal. Acouiraci in breach of S 75 is void, j 
(Clarke, J.) DisTinCr Cou>JCii., WAKUHA r'. Am.va 
nAUi.ATRAO. I.L.R. (1942) Nag. 294=^14 R.N. ; 
156=197 I.C. 76=1941 N.L.J. 371=A.I.R. j 
1941 Nag. 273. , I 

S. 75 — Interpretaiion. 

S. 75 of the C. Ih Local Self-Government Act 
do<*s not nccessa'ily mean that if a niembcr, 
.oriiccr or servant of a commiUee is ituerested in a 
•contract with the District Council lie shall be 
‘deemed to have committed an offence. (Clarke, 
J ) IJisTRiCT CottNciL, \\h\Ri)H.\ t’. Anna 1 
LAIRAO. I.L.R. (1942) Nag. 294=14 R.N 156 
= 197 I.C. 76=1941 N.L.J. 371=A.I.R. 1941 

S. 79'— Election rules — Voting by ballot— 

JRight of candidates to demand shozving of ballot 
papers. 

Where the rules for the election of otiice 
licarer.s of the District ('onncil provide that if 
-the ballot paper is signed by a voter tir marked 
•by him in any other way that would reveal Ins 
identity the vote should be void, the implicanon 
is that the candidates can see the ballot papers as 
otherwise they could not raise objections. 
^Hinncy, F.C) Kunj Beuari Lap v. Danpit 
Frf.mshankaio 1942 N.LJ ^8. 

CENTRAL PROVINCES MONEY-LEN- 
DERS ACT (XIII OF l9Z^)'-4pplicability— 

, Onus— Money-lender, zi-dto is. 

The C. P. Money-Lenders Act only applies to 
money-lenders and therefore before it can be 
applied it must be shown by the person .seeking to 
apply It and take advantage of its provisions, 
that the plaintiff is a mone>-letuier. The word 
‘regular’ in the definition of a ‘money-lender' 
shows that the plaintiff must have been in the 
habit of advancing loans to persons as a matter of 
regular business. An isolated act of money- 
lending does not constitute it a regular course of 
business. It is an act of business but not neces- 
sarily an act done in the regular course ofbusi- 
<ness. (Bose, / ) Sitaram Shuawan v. Ba.tya 
Parhya, I.L R. (1942) Nag 456=195 I.C. 463 
=14 RH. 49=1941 N.L.J. 194=A.I.R, 1941 
'Nac 177. 

l-(as amended by Act XVII of 1939) — 

Applicability — Suits instituted between ^st April 
1935 and l^th March, 1937— Amendment Act of 
1939 applies. 

The amendment by Act XVII of 1939 to the C. 
P. Money-Lenders Act (1934) applies to suits ins- 
•tiluted between the 1st April, 1935 and the 19th 
March, 1937. (Pollock, Bose and Puramk,JJ.) 
RaohakisaK V. Bauu Hazarilal. I.L.R. (1944) 
Nag. 383=216 I.C. 296=17 R.N. 71=1944 R 
XJ. 229=A.I.R. 1944 Nag. 163 (F.B ). 

'j. Z— Requirements— F or m of account. 


C.P. MONEYLENDERS ACT (1934), S.U. 

All that the C, P. Moiiey-Leudcrs Act requires 
is that ati accemnt of the debtor's in leb edness 
should be m imiaincd in sutticient form and sent 
to the debtor m ^udl a f inn as to enable him to 
sec clearly wlial his indcht<’(liicss is (Grille, Q 
J. and Piinimk, 7.) YAnAR.V) to ILvmrao T t ' 

R. (1943) Nag. 555=206 I.C. 504-15 R.N 26fi 
=1943 N.L.J. 220=A.I.R. 1943 Nag. 240. ’ 

^ Ss._3 (2) ^nd 7 Exp}. —Account not shoW' 

ing principal and interest sepanitely— ILvpianalion 
to S 7, tf zeoiild apply. 

Where in an account maintained in the mahajan 
system there is no attempt to show principal and 
mteresl separately, it cannot Ic held that such 
account lias been kepi in good fuith and with the 
intention of complyini; with the provisiDns of 

S. 3 (2) uf C. D. Money-1. enders Act and hence 
the Explanation to S,7 cannot hereliedonin 
such a to cure the defects in the account. 
(Pollock, J.) Gui.AilKAO 7', Mt. .BaSANtW 
1942 N.L.J. 25. 

S. 7 — Applicability — Loan in name of minor 

son of money-lender — Lather money-lender, real 
lendet — Failure to comply zvith statutory duties— 
Penalty. 

Where in a suit on a bond executed in favour 
of a minor filed in tlie name of tlic son by the 
father as the next friend, it is found thatthe 
father wa.s for a long time jiast a money-lender, 
it is a fair inference that the real lender, the real 
carrier on of a business, is the next friend. 
Where siicli a lender has not complied with the 
statutory duties of maintaining account and 
furnishing cojnes of it to the borrower, S. 7 
enables the Cmiirl to disallow the wliule or any 
portion of interest found due and ci^st.s. (Stone, 
C.J. and Pose, J ) Sn xpi-.ri.ai. v. Sitaham Santa- 
KA.M. 1942 N.L.J. 130. 

S. 7 {c)— Interest realised in respect of ex- 

eluded period - Power of Court to order refund. 

vS. 7 of the C. IL Money-lenders Act does not 
enunciate right.s of the parties hut prescribes 
powers of the Courts. S.7 (c) authorises the 
Courts to disallow interest in respect of a certain 
pcrioil It does not empower them to call upon 
the plaintiff to pay back to the defendant the 
amount of interc.''t wliidi the former received 
from the latter in respect of .such excluded 
period. (Pohde, J.) PAxnuRANr. Ganrat v. 
IdjNjAii Sham ir. I.L.R. (1944) Nag. 241=215 
I.C. 122 = 17 R;N. 41=1944 N LJ. 123=A.I.R 
1944 Nag. 151. 

— S. 7^ Expl.—Applicabilitj', See C P. 
MONEY' lkhpErs Act, Ss. 3 (2) AND 7 Expl. 1942 
N.L.J. 25. 

— S. 11 — Applicability — Final decree for sale 

in mortgage suit passed. 

S. IL of the C. IL money Lenders Act has no 
application once a final decree for sale on a 
mortgage has been passed because once such a 
decree is passed, the decree ceases to be a decree 
for payment of a sum of money, or for the pay- 
ment of an amount found due. (Stone, C. /• and 
Pose J ) PRATAPSINGH V. OoPALDAS. 1942 N. 
L.J. 150. 

S. 11 — Application under— Forum. 

The proper Court for exercising power.s under 
S. 11 of the C. P. Money-Lenders Act is the dec- 
ree Court and not the executing Court. (Stone, 
C.J. and Clarke, /.) Hari Govino Inoian 
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•C. P. MONEY LENDERS ACT (1934;, 

S. 11. * 

■Cotton Co., Ltd., Bombay, I.L.R. (1942) Nae. 
777=204 I. C. 174=15 R.N. 153. 

S. 11 — Grant of instalment — Powers of 
■executing Court. 

Tne woid ‘‘ Court used in S. 11 o£ the CP. 
Muue3/-Lenders Act has a restricted meaning. 
It reiers to the Court which passed the decree 
and not to the Court to which the decree is trans- 
ferred for execution. The latter Court has 
therefore no power to direct paj'ment of the 
decretal amount by instalments under that sec- 
tion. (Grille, C. Niyogi and Sen, JJ.) Biu- 
HORiA z;. Central Bank OF India, Ltd., I.L.R 
(1944) Nag. 1=214 I.C. 130=17 R.N. 27=1943 
N.L.J. 596=A.I.R. 1943 Nag. 340 (F.B.) 

S. 11 — Order on application for instal- 
ment — Appeal. 

An order passed on an application for instal- 
ments under :5. 11 of CP. Money-Lenders Act is 
appealable. (Stone, C. J.) Khwaja Gulam v. 
Abdul Kadir. I.L.R. (1942) Nag. 772=202 
J.C. 480=15 R.N. 90=1942 N.L. J.398=A.I.R. 

1942 Nag. 140. 

S. ll — Poivers under — Nature of — Inter- 
ference by appellate Court. 

S. 11 of the C.P. Money-Lenders Act confers 
upon the Court discretionary powers and where 
the discretion is exercised judicially it is not 
proper for an appellate Court to interfere with 
ih (Stone C.J. and Clarke, J.) Hari Govind v. 
Indian Cotton Co., Ltd., Bombay. I.L.R. (1942) 
Nag. 777=204I.C. 174=15 R.N. 153. 

— ^ S. IZr- Applicability — Moneylender advan- 

cing money for agricultural operations. 

S. 13, C.d, Money-Lenders Act applies only to 
proprietors who make advances only to their ten- 
ants. Where plaintiff describing himself as a 
■money-lender sues to recover money advanced 
for agricultural purposes, S. 13 does not apply, 
.■and lie is not entitled to interest claimed where 
he has admittedly not complied with the provi- 
sions of Cl. (b) of S. (1) of the C.P. Money- 
Lenders Act. (Pollock, !.) Balkrishna Saoz;. 
Dhanya. 1942 N.L.J. 339, 

CENTRAL PROVINCES AND BERAR 
MOTOR VEHICLES RULES. R. 6S— Rep- 
lacement of vehicle.^ — Proper procedure. 

A vehicle covered by a permit can be replaced 
by a vehicle of a different capacity or type only 
■on an application of the permit holder in the 
manner provided by R. 65 of the C. P. and Berar 
Motor Vehicles Rules, and not on an applica- 
tion of the owner of the vehicle. (Harlow, 
Hifasat AH and Peers) Kaloti v. Lokseva 
Motor union. 1943 N.L. 7. 190. 

R. 70 — Order of refusal to vary conditions 
of permit— Appeal. 

There 1*^ no provision for an appeal against the 
refusal of the Regional Transport Authority 
to vary conditions of a permit as requested by a 
permit holder. (McDoughall, Hifasat AH and 
Peers.) Lokseva Motor Service, Nagpur, In re. 

1943 N.L.J. 191. 

CENTRAL PROVINCES MOTOR VEHI- 
CLES TAXATION ACT (I OF 1942), S. 
-3 (1), Provis ) — Effect ot amendment — Tax in 
CP. Municipalities Act, meaning of. Amrutlal 
V. President. Town Mu^'IIcipal Committee, 
Amraoti. [sM^Q.D. 1936-’40 Vol. I. Col. 799.1 
I.L.R. (1941) Nag. 294, 

Q. D. I--42 


C. P. MUNICIPALITIES ACT 1922} , S 25 
CENTRAL PROVINCES (AND BERAR) 
MOTOR VEHICLES TAXATION ACT 
(1940). S. 3 (1)— Taxation — Liability for, if 
depends on ozmiership or use of the motor vehicle. 

The ordinary principle in construing a fiscal* 
statute is that it must be considered in favour of 
the subject. S. 3(1) of the C. P. and Berar 
Motor Vehicles Act provide that tax shall be 
payable on every motor vehicle used or kept for 
use in CP. and Berar. There can be no presump- 
tion that a motor vehicle is necessarily kept for 
use. Whether it was used or not is a matter to 
be proved. Hence tax is not leviable where a 
motor vehicle is merely kept. (Pollock, J.) Bapu 
Kaoz/. Emperor. 1942 N.L.J. 419 
CENTRAL PROVINCES MUNICIPAL!- 
TIES ACT (II OF 1922) and Bye Laws— 
‘Gross annual letting value' — Meaning of— If 
includes payments by tenants as taxes. P. V. 
Dixit v. Municipal Committee, Nagpur. JSee 
Q.D. 1936-’4U VOL. I. Col. 800]. I.L.R. (1941) 
Nag, 323=192 I.C. 762=13 R.N. 277. 

Rules for assessment of conservancy and 

water rate—Rr. 9 (a) and 12 (a)— Scope and 
meaning of— Residential quarters attached to 
police stations — If can be assessed separately. 

The plain and natural meaning of Rr. 9 (a) 
and 12 (a) of the Rules and bye-laws framed 
by the Local Government for the assessment of 
conservancy and water rates is that when a por- 
tion of the same building or a range of buildings 
is occupied separately by a family having a sepa- 
rate source of income that portion should be 
deemed to be an independent and separate buil- 
ding notwithstanding that the portion forms an 
integral part of a larger structure. The residen- 
tial quarters attached to a police station can be 
assessed separately as if they are distinct and 
independent buildings. (Niyogi, I.) Deputy 
Commissioner, Kagpurz;. klUNiciPAL Committee 
Nagpur. 1942 N.L.J. 184. 

Tax imposed by Municipal Committee 

Nandura, on trade of ginning — Nature of. On- 
karsaz;. Municipal Committee of Nandura. 
[See Q. D. 1936-'40 Vol. I. Col. 801.] 193 I.C. 

473=13 R.N. 327. 

(as applied to Berar) Ss. 2 (2) and 66 

(6) — Scavenging tax imposed under Berar Muni- 
cipal Law, 18b6 — Whether validly continued after 
Act. 

The imposition of the scavenging tax by the 
Ellichpur Municipal Committee, though made 
under the old Berar Municipal Law of 1886, was 
validly continued even after the application of 
the C. P. Municipalities Act of 1922 to Berar. 
The continuance of the imposition is saved under 
Ss. 2 (2) and 66 (6) of the Act. (Bose and Pur- 
anik, JJ.) Vidarbha Mills, Berar v. Municipal 
( ommittee, Ellichpur. I.L.R (1943) Nag. 
525=209 I.C. 399=16 R.N. 120 = 1943 N.L.J. 
377=A.I.R. 1943 Nag. 277. 

Ss. 25 and 49 — President of municipal 


committee allozmng increment to Secretary with- 
out sanction of Government — Liability to com- 
mittee for loss caused thereby — Sanction of bud- 
get by Government — If Succinct — CP. Financial 
Rules, Pol. I, R. 234. 

Under S. 25 of the C. P. Municipalities Act, 
it is the duty of the President of the municipal 
committee before using the municipal fund for 
payment of an increment to the Secretary ta 
obtain the previous sanction pf the Provincial 



66o 


CfiO 


I'.NiNIAL DKiKSl', 194,1 — 


C.P. MUNlCIPALITTsCS ACT ! 1922), S. 31. ■ C.P. MUNICIPALITIES ACT ( 1922), S. 83, 


( Jo wnimeiit . T'io* ftici ti-iit tlu lias hccti 

sauctittncd hy itir Pk^. liirai] (Jovannni’til eanoot 
1 ) 1 ' iiKulc U''C iP I'3' Pun tu Itu' lorrt UK'iit, is , 

iiuita clear iPaao iT P.Toi Uic (‘. 1’. IPiiaiioial 
kulcs, X’til- 1 T Pa- l rc‘M(icai orders llie pay- 
laetitoftde iiicreuK-iit uithout such sanction, 
he is iialde t'> tiic counnittee under S. 49(1) 
of the P-ci ihu' the loss caused ihercby, unless he 
pro'v es 1 li.il he acted in faith and with due 

care and aUeuticui. ( /h'.'nojfA-, ./.) Hkni Mad- 
li/o'V a. Tom VI ustONM-'c,, | tiiuuu.eoRK. IMvistox. 
I.L.R. ( 1945) Nag. 218 rl945 N.L.J 105 -:A.I. 
K. 1945 Nag. 111. 

"'Ss. 31 (2) and 23 — 'To cutivene’ in S. 31 

(2), meaning oi — Issue of notices signed hy the 
Secretary ~i*resumt)tion — h'aiiure to ct>n\'ene h\ 
rresideiit — 1 f cuiaiile by S. 23— ■ V alidity of inec- 
llne if alTected. Onk \ksa m. .MoMieicM. C'OMMf- 
tti-kof NAN'DUkA. [ .S’cc Q.l). PT6-Ml) Voi.. 1. 
C;oL. H.t2. i 193 I. C. 473- 13 R.N. 327. 

-S. 32 (2), Proviso — W'uch other day' — Con- 

striictiofi — If run mean the same day. 

The word.s hsucli other day’ in tlie tiroviso to 
Sub-S. (2) to -S. 32 of the C. P. .Municipalities 
Act cannot mean the ‘same day'. The woid 
‘other is uscil in contrast to the same day— when 
the statute expressly uses the word ‘other it must, 
by necessary implication, e.xchuie that day which 
is not ‘other tlayh Hence an ailjd>urnment of a 
meeting to some later liour (d^ the same day 
would not he in aec.ordaiue witii law and any 
buMnc.N^ transacted hy the meeting wonbi not be 
at a iiroperl.v eoiistitntc-d ineetii g. {Xiyof/i,J.) 
NoriFiiU) Aur.A t J om .mii i i.h, Kory re (.Joicui. Piiai. 
1942 N.LJ. 329. 

-S. 48 (2) ’-yl/>/'/i(:ui'i7Ry — Claim for re} and 

of fa.r as illegally levied— Tax pi(rfu)rtin^!; to be 
levied under powers run/ erred by Act, 

If tiic tax purports to be levied in virtue of 
powers conterred by the C P. Municipahtie.s 
Act, the levy of the tax even though illegal is 
something purporting to be done under the Act, 
and S. 48 (2) of the Act applies to a claim for 
refund of the tax. S. 4«S canm>t be confined to 
torts. (Digby, /.) Phauwanuas tc MuNicrpAi. 
CoMMiTTw;, Ykotmal. 1945 N.L.J. 305r.“A,I. 
R. 1945 Nag. 197. 


S. 66 (Ih {_^c)~-Hicye!e }iot kcpi though 

used zoithin litnits of ill nnicipaiity — Liability to 
be taxed. 

A bicycle not kept within the limits of the C. 
P. M uuicipaliiy though used witiiiu such limits is 
not liahlc 10 he ta.xctl hecanse the tax on bicycles 
can only be levied under ts. 6{'i (I ) c)f the C. P. 
Municipalities .Act on bi>-ycles ‘kept within the 
limits of ilie Alunieipality’ and no (iue.stion of 
lax conkl arise in siidi a case. {lL.>se, J.) Sheo* 
1 H AKAMAI- t'. The SkCIMA'ARY, M. C iMandla 
1942 N.L.J, 310. 

(as applied to Berar), S. 66 (1) ( 0 )—^/,. 

plirabilily- CL>ods in transit through niuniclpalitg 

In the case of an ociioi tax goods siibjtctto 
the tax inii''t be tiiost' brought vsithin the limits 
oi the .Municipality for sab; consumption or use 
within tho-c limits. IhiL that is not cnactedin 
the case of a terminal tax under S. 66 (1) ( 0 ) of 
tile CJ. P. \I nnidi>alities Act. as api>licd to Berar, 
where “impoil” or ‘‘expoit” is the sole requisite 
for taxation. There is nothing in the pliraseology 
of this .section to suggest that it cannot apply to 
goods in transit thiough the -Mnnicipality. When 
goods are hroiight in from oiit.side to Municipal 
limits simply for expoi t from the terminus of 
those municipal limits they are, when so ex- 
ported, exported fiom the limits of the municb 
pahiy. The meaning of the word “export” or 
^ the word “exported’' seems to be clear enough 
and in coimcciiou with a terminal tax they are 
related to traliic ratlicr than origin. One has tO' 
look at the iminicijia! limits from which the 
traiiic proceeds, and not to the place where the 
goods were originally manulactured and from 
j which they were first exported. {Dighy. /.) 

IHl.Al'.W'ANltAS 7A Ml'Xlt'IPAl, COM M ITTkK. YeoT- 
; MA!-. 1945 N.L.J. 305 :A.I.R. 1945 Nag. 197. 

S. 67 (7) and (8) — X’otification—Failure 

to mention sub-Cl. (7)— 1 'ail are to mention date 
from which lax was to_ come into effect— If 
affects validity of notification. O^KARSA v, 
Municjpat- Uommittkk Of Nanduka. 4 

1). 1936-40 Vol. 1, Col. 804. J 193 I.C. 473=13 
R.N. 327. 

i Ss. 71 and 76— Rr. 19, 20 and 21 of rules 

'made under for assessment and collection of 
1 bicycle lax-— If ultra vires. 


— S. 48 (2) —Applicability — Disconnection of 

water siipply-y-lf coniinuiwj zerongSuit to dir- 
ect reconnection— IJmitalion, 

Under the C. P. Municipal 6.ct, the Municipal 
Committee is under no statutory duty to provide 
or supply water to a private house. Hence where 


they disconnect a private waterpipe which they in 
their discretion had formerly allowed the doct- 
rine of continuing wrong giving rise to a cause 
of action from day to day can have no applica- 
tion. A pers n aggrieved by such an act mu«t 
seek his remedy within the period prescribed by 
S. 48 (2) of the C. P. Municipalities Act. (Grille 
and Pollock, 77.) Dhondba LaxMak Katar v. 


Secretary, Muxicifai. Committe , Nagpui 
IX.R. (1943) Nag. 230=15 R.N. 132=203 ] 
C. 400=1942 N.L.J. 526=A.I.R. 1943 Nag. 9f 
— S. 66 (1) — Assessment of conservancy ce^ 
and water rate -Land held on lease from Munici 
pality— Gross letting value— If to be taken int 
account. Sumatibai v. Munticipal (Jommittki 
Nagpur. [Gee Q D. 1Q36-40 Vol, I, Col. 804. 
I.L.R. 1941 Nag. 330. 


I 


The cliargc of 0-1-0 levied along with the 
recovery of cycle tax and in addition to it, is a 
tax and Rr. 20 and 21 framed by the Local 
Government in tbhs behalf is ultra vires and 
inoperative. R. 19 is in direct contravention of 
S. 72 and it is therefore equally ultra vires and 
of no effect* (Niyogi,J.) Vinavak f.klUNicp 
PAL Committee. Akola. I.L.R. (1941) Nag. 
722=196 I.C. 578=14 R.N. 117=1941 N.LJ 
165=A.I.R. 1941 Nag. 232. 

S. BZ—Reference to High Cauri — ComwiS' 

sioner, if competent to make, 

A Commissioner is competent to hear an appeal 
from a Deputy Commissioner and he must be 
deemed to have the same power.s as arc conferred 
on a Deputy Commissioner under S. 83 of the C 
P. Municipalities Act. When a Deputy Commis- 
sioner is empowered by that section to make a 
reference to the High Court, a Commissioner 
would be equally entitled to make a reference to 
the High C<‘urt (Niyogi,/,) Nagi^ur Electric 
Light and Pow k Co., T/ro. v, Nagfur Municipai* 
Committee. I.L.R. (1941) Nag. 236=195 I.C. 
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C.P. MUNICIPALITIES ACT (1922), S. 83. 

147=14 R.N. 39=1941 N.L.J, 137=A.I.R. 
1941 Nag. 137. 

S. 83 — Suit for refimd of tax as illegally 

le ted — J iinsdiction of Civil Court — Question 
relating to construction of taxing notification, 

A Civil Court has no jurisdiction to give relief 
on the ground that a tax is illegalj if the con- 
struciioii of the Act is not involved but only 
construction of the taxing notification. (Digby, 
J.) Bhagwan'a*^ V. Siunicipal Committte, 
Yrotmal. 1945 N.LJ. 305=:A.I.R, 1945 Nag. 
197. 

S. 83 (1) as applied to Bersit— Appellate 

order of Deputy Commissioner — Appeal or revi- 
sion, if lies against, 

No appeal or application for revision lies to 
the Commissioner or the Provincial Government 
against an appellate order of the Deputy Com* 
mtssioner under S. 83 (1 ) of the C. P. and Berar 
Municipal Act. (Binney, F.C.) Municipal 
Committee, Akola v. DhaRsi Giga Bhai. 1942 
N.L.J. 221. 

S. 84 (3) — Assessment list prepared in 

disregard of byeAaws — Jurisdiction of Civil 
Court. 

The disregard of its bye-laws by a Municipal 
Committee in the preparation of the asessment 
lists will not render %tltra vires its approval of 
the assessment lists. If it is not shown that as a 
result of this irregularity of procedure any 
injustice is suffered, and the tax itself is a legal 
tax, the Civil Court will not upset the assessment 
lists as a whole especially in view of the adequate 
provisions for remedies under the C. P. Munici- 

S alities Act itself. (Digby, J.) Mahomed 
Tazxr Khan v. Elltchpur City Municipal 
Committee. I.L.R. (1943) Nag. 623=16 R.N. 
58=208 I.C. 116=1943 N.L.J. 277=A.I.R. 
1943 Nag. 224. 

S. 84 (Z)— Legality of assessment — Juris- 
diction of Civil Court. 

The C. P. Municipalities Act as applied to 
Berar is selfcontained with respect to the reme- 
dies available to a person regarding assessment 
or levy or refusal to refund any tax under the 
Act. Ss. 83 to 85 provide such remedies and they 
clearly bar the jurisdiction of a Civil Court to go 
into these questions. ^ If an assessee is of the 
view that the scavenging tax can be assessed on 
him only if service is rendered and that the 
Municipal Committee is neglecting the rendition 
of service his remedy is not to go to a Civil 
Court but to resort to the other ways of dealing 
with the Municipality which are provided for in 
the Act. (Bose and Puranik, JJ.) Vibareha 
Mills, Bepar 7/ Municipal Committee Eliich- 
PUR. I.L.R. (1943) Nag. 525=209 I.C. 399= 
16 R.N. 120=1943 N.L.J. 377=A.I.R. 1943 
Nag 277. 

— — S. 85 — Rules framed under — Applicability 
— Application for refund of sums recovered as 
tax. P AM LAL 7/. Municipal Committee. Nagpur 
[^ee QO. 1936-MO Vol. I, Col. 807.1 I.L.R. 
(X941) Nag. 471. 

Ss. 97 and 98 — Interpretation of byelaw by 

suh-conimiftee — Subsequent meeting of Sub- Com- 
mittee — If hound by. 

An interpretation of a bye-law in a particular 
way is not absolutely binding on the subsequent 
meetings of the Sub committee. (Niyogi and 
Clarky JJ.) Cawashah Bomanjiz^. Prafulla 


C.:p. MUNICIPALITIES ACT (1922), S. 179 

Nath. I.L.R. (1941) Nag. 266=1941 N.L.J. 
211=19" I.C. 570=14 R.N. 175=A.I.R. 1941 
Nag. 364. 

Ss 97 and 98 — Building bye-laws under — 

Bye-law lO, proviso 1 — "'areaS -^Meaning, — Reso^ 
liition making ike bye-law applicable to bungalow 
area — Validity. 

The word 'area' occurring in proviso 1 to bye- 
law 10 framed under Ss. 97 and 98 of the Munici- 
pal Act has reference to the plot and not to that 
part of the Civil Station which is popularly 
known as a ''Bungalow area.” The plain meaning 
is that if the committee decides to give permis- 
sion to erect Bungalows in plots less than one 
acre it should do so on the conditions laid down 
in that proviso, but ’t makes it clear that the com- 
mittee has no power to permit a building on any 
plot less than 50' x 50'. A resolution of the Sub- 
committee declaring that bye-law 10 applied to 
the w’hole of the Civil Station area, and that 
proviso I to that bye-law w^ould apply to the 
settlements other than the bungalow area was 
ultra vires and of no effect since its effect was to 
alter the bye-law. (Niyogi and Clarke, JJ.) 
Cawashah Bomanji v. Prafulla Nath. I.L. 
R. (1941) Nag. 266=1941 N.L.J. 211=197 1. 
C. 570=14 R.N. 175=A.I.R. 1941 Nag. 364. 

S. 133 (1) (e) — Licence — When necessary 

— Flour mill worked by electric motor— If requi^ 
res license. 

Under S. 133 (l) (e) of the C. P. Municipali- 
ties Act, it is obviously not intended that any 
manufactory should require a licence whether 
offensive or unwholesome smells noises or smoke 
arises from it or not. It cannot be said that no 
flour mill can be of a nature which requires a 
licence under this section, but this can be said 
that if a flour mill is to be licensable under this 
section it must be one from which offensive or 
unwholesome smells, noises or smoke arises. A 
flour mill worked by a small electric motor does 
not require licence. (Clarke, J.) Municipal 
Committee, Bilaspur 7;.Wamanrao Vinayak- 
rao. I.L.R. (1942) Nag. 269=197 I.C. 300= 
14 R.N. 157=1941 N.L.J. 403=A.I.R. 1941 
Nag. 292. 

Ss. 175(i) and IT C^Ci)— Rule-making powers 

— If includes power to impose pecuniary burdens. 
Neither S. 175 (1) nor S- 176 (1) of the C* P. 
Municipalities Act confers on the Loral Govern- 
ment expressly or by some necessary implication 
the power to impose pecuniary burdens for any 
public purpose. (Niyogi, J.) Vtnayak v. 
Municipal Committee Akota I.L.R. (1941) 
Nag. 722=196 I.C. 578=14 R.N 117=1941 N. 
L.J. 165=A.I.R. 1941 Nag. 232. 

S. 178 — Bye-laws — License fee payable 

under — Power of Municipal Committee to waive. 

The bye-laws can only be varied or rescinded 
in the same way and subject to the same condi- 
tions as they were originally made. If a bye- 
law which has come into force provides that no 
person should sell milk without paying a license 
fee, it is not competent to the Municipal Com- 
mittee to waive the license fee for a particular 
period. (Pollock, J.) Commissioner Chhat- 
TTs GAB H Division ?/. Murlidhar. I.L.R. (1943) 
Nag. 592=210 I.C. 42=1943 N.LJ. 404= 
AJ.R. 1943 Nag. 283. A,.: 

S. 179 (1) (h-l)Sye Jaw prphibttiftg can- 

cellaiion of purchase on ih^ ground of want of 
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C.P, MUNICIPALITIKS ACT 1,1922), S. 179. 1 C. P. REDUCTION OF INTEREST ACT 

1 I ’ 1 ’ ' S. 3, 

instcctian or iii>ods I (h'utiJ up to sdinplr / uli" : 
diiy. . . . 

cl iiikUt C. i*. Al unicipalitics , 


A t)yc-Ku\ rraiiK'd iiikUt C 
Act, S. 179 (\) ( /»-U w as as tollo ws ; — “JUiycrs > 
shall scUisfy llu ai-cUcs as to the ciuality of any 
couiinodu ICS htluic they ate pul to auction. | 
Tiiey .>hali not he allowed to cancel any purcliase ' 
on ihc yroLiiKi that they had not inspected the ' 
cMiunioditics or cuinmoditics were not up to 
saniphn 

Held, that tile bye-law in no way went against ; 
the general law of contract ui the provisions of 1 
the Sale oi Goods Act, but on the coiurary em- 
phasized liieiu. Further, such a provision did 
not hamper trade, hut on the contrary would , 
help trade by introducing certainty into dealings , 
and lUtiking people caret iil tuid avoiding s;ibse- ' 
ipienl luliie disputes. (Gm//c oud (Truer, JJ.) 
FRo\’iNc:iAt- Govi>:a>JMKN'T, C- Ih in ]\] km ictiANit i 

tbciiAKinAh. I.L.R. (1941) Nag. 624.:.195 
I.C. 369-e:14 R.N. 5l-e42 Cr.L.J. 732^1941 
N.LJ. 201=:A.I.R. 1941 Nag. 203, 

S. 179 (1) (b) -/?y’e-/aaf regulatuu) use of 

markets — Power of Municipal Coutfuittec — 

Extent. 


dismissal by Inspeclor-Gciicral a] Police with 
retrospective ciject — / ’alidily. 

'idle Inspector-General ut I'ollcc is nut author 
nsed to pass an order oi dismissal with retros- 
pective effect again.^t a Siih-Insiu ctor of Police. 
y>uch an order is contrary to K. 266, Note (i) of 
C. ih and tierar Police Kegulaiions, and is void 
and inopeialive. (Ahvnpi inid Pitjby, //.), 
Hil'ZUl. GaUKKU C. PROVINCIAI. < UAKKN .UKNT CP. 

AND PEuru. I.L.R. (1945) Nag. 469™1945 N. 
L.j, zie^A.l.R. 1945 Nag. 190. 

-S. 258 — “ iWen”— /; in cl iides Sub-Inspec- 
tor — Order jorjcituii] orrcncs oj pay of Suh 
inspector- - Legality. 

'idle word “men’’ in K. 25Sol the C.P.andBerar 
Police Regnlaliuns, docs not iiidude a Sub- 
Irispector t)t Ihdice. C. oiiscfiuenily the arrears 
ot pay of a Sub-lnspeCtor who is dismissed from 
service, cannot he forieitctl unm r tins rule. 
(iV iyoiji and Ihgby, JJ.) iin>/’.un Oadekr v. Pro- 
V!.\'C’1AI. (lUVEkN.MKN'l , G. IhAND llt.HAK. I.L.R. 
(1945; Nag. 469—1945 N.L.J. 216=::A.I,R. 
1945 Nag. 190. 

CENTRAL PROVINCES (AND BERAR) 
prohibition ACT (1938), .S. 3 (h)- 


Un icr S. 179 (1) (li_-t) of llic C. P. Miinicipa- Atijitur---// includes mcthvUitcd sfnrit. 


lilies Act, the power of the Municipal Cuminitiee 
to traine b>e-iaws fur regulating the use of 
markets is nut confined merely to tiic prevcnlion ' 
of nuisance or the nnunteuance of order luit 
c.'Ctcnds to the imposition of restrictions on Uie 
trade itself provided they do not have the eUcet 
of ijreveating or prolnhiling it. d his power is ■ 
supplementary to .such rights as it is entitled to , 
exercise in the capacity of a proprietor under the , 

iavy of Uie laud. Uegulaiioiis as to the <»puiiiig | conimiltmi in addition to posses- 

and closin.g o£ the business in the ni.irket such spiiii. {Pollock, J.) IMda Iiu.sSAiN 


dlie defniiiiun of liquor in S. d (/?) of the CP. 
and Perar Prohibition Act ms inehiding all liquid 
containing aUoliol ns c.cai ly wide enough to in- 
clude metliyiaied spirit. { Pollock, J,) Fida 
Hussain r. FMrnKOK. 1942 N.L.J. 81. 

S. 7 .Scope of. 

S. 7 ot the C. P. and Perar Prohibition Act 
merely provides punishment for altering or 
attempting to alter denatured .spirit, and this 


IvMiM-KOU. ' 1942 N.L.J, 81. 

CENTRAL PROVINCES RKDUCTIONOF 
INTEREST act (XXXIl OF 1936)-.4^- 
plicabiliiy—Loan, prior tii the r! ct - Judgment in 
suit on the ioan, after the gnthdrowal of the Act. 

Where a loan was hefore the passing of the 
Cdk Reduction of Interest Act and the Act was 


registration of commercial buyers, licensing <'f , ; 
weighment mca.surers and hamals. atloption of ' 
the moile of public auction in cases of sales hy 1 
brokers, the supervision and control of the , 
dealers and the modes of dealing would be illegal 
if only they tend lo impose a general re.stramt ^ 
on t e trade or busine.ss carried on within the; 

market as iiiiHrated m .S. 27 of the Contract Act, , ar-n... before tiui date of iiiik'in.nt in a 

{Grille and M ii.NiL-tf.M. Oi.MMiriicK. ; I'cturi. (late oi juui.inent m a suit 

KnuEAt V. Kaloham ffiuAi.Ai,. I.L.R. (1943) ' 

Nag. 740=218 1,(1. 161=18 R.N. 1=1943 N. , 

L J. 490=A.I.R. 1944 Nag, 73. , 

(as applied to Berar), S. 179 (g)— Rules j 

under — R. 1— -Words plying for hire within' 
limits of Amraoti Town Municipality'* — Inter-; 
pretaiion. Amrutlal v, IhiESiURNT, Town 1 
MuNicimt Committee, Amraoti, {.See Q. I), 
lv3_6-'40 Vou I Col. 8081. IX.R. (1941) Nag, 


294. 


^S. 246 (2)— Money due under- 


, ,, . “Injunction 

restraming Municipality from recovering— If can 
be granted. See <PEriFic h'ELiEF Act, Ss. 54 and 
56(0. IX.H. (1945) Nag. 670. 

CENTRAL PROVINCES PATWARI 
RULES, R, 2 (g) (ii ) — Concerned in money- 
lending business ” — Meaning of. 

The expression “ Concerned in any money- 
lending business'* in K. 2 (g) (ii) of the Patwari 
Rules means interested in any money-lending 
business. (Bohde, J.) Tndar Singh v . Ram- 
N.arayan, I.L.R. (1944) Nag. 645=1944 N L 
J. 448=A.I.R. 1944 Nag. 325 
central PROVINCES AND BERAR 
POLICE REGULATIONS, R. 2Q6 -Order of 


on the lo.tn, tlie Act cannot be applied. Whea 
the prohibition contained in the Act was with- 
drawn the original rights of the parties revived, 
and Courts cannot enforce pridjibitions with- 
drawn and not in exis’cnce at the time of judg- 
ment. iBose,J.) Si taka .vt Sura WAN ‘P. Bajya 
Parnya. I.L.R. (1942) Nag, 458=14 R.N, 49 
=195 I. C, 463=1941 N.Lj. 194=AJ.R. 1941 
Nag. 177. ^ 

Applicabitity-^Pfccecdings pending at the 

time of expiry of the Act. 

The effect of expiry of a .statute is that it is no 
longer in force and in the absence of a provision 
to the contrary, no proceedings can be taken on 
it,^ and proceedings already commenced deter- 
mine ipso facto. Hence an applicant for relief 
under C. P. Reduction of Interest Act though he 
had filed his application when the Act was in 
force could not be given any relief if the appli- 
cation is decided after the e.xpiry of the Act, 
{flose,J.) Jasrup Battnath r;. Seth Pauama- 
NAND Das. IX.R. (1942) Nag. 764=202 I.C. 
465=15 R.N, 83=1942 N.L.J. 400=A.I.R. 
1942 Nag. 122 

— S. 3— Applicability^ — Renewal in 1933 of 

bond executed in 1930. Sheoshahker Sahai 
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C.P. REDUCTION OF INTEREST ACT 

(II OF 1922), S. 3. 

V. SuRAjMAL. [See Q. D. 1936-’40 Vol. I Col. 
809.] 193 I. C. 623=13 R.N. 341. 

S. 3 — Duty of court m administering the 

law. 

The Court would not be justified in adjudica- 
ting on the rights of the parties on a h 3 ?potheti- 
cal case simply because that would be favourable 
to the class of persons for whose relief the 
special law was enacted. The Courts are bound 
to apply the law to the facts admitted or proved 
and not assume or invent facts to give the bene- 
fit of the law to one or the other party. Where 
the plaintiff claimed compound interest and the 
rate at which he could get compound interest 
under the law was also favourable to the debtor, 
the Court awarded the kind of interest asked for 
by the creditor. (Niyogi, /) Narayandas v. 
Amrut Waman. 1941 N.L.J. 672. 

S. 3 — Mortgage in satisfaction of prior 

debts — Suit on — Reopening of old transactions ^ 
if permissible. 

Where a mortgage sued on was executed in 
satisfaction of certain prior debts evidenced by 
other deeds, the Court cannot go behind the suit 
mortgage and the C- P. Reduction of Interest Act 
could only be applied from the date of _ the debt 
in suit because that is the only liability now 
owing by the debtor to his creditors. (Bose, J.) 
Pandurang V. Ram Chandra. 1941 N.L.J. 669. 

S. 3 (1) — Nature of interest if intended to 

be affected by the Act — Agreement of parties, if 
the deciding factor. 

The Reduction of Interest Act only contemp- 
lates a reduction in the rate of interest and not 
any change in the nature of interest. Hence, 
when parties have agreed to compound interest, 
the rate allowed in the shedule for compound 
interest can be awarded, while in cases where 
parties have agreed to simple interest, the rate 
allowed in the schedule for simple interest can 
be awarded, but it is not permissible to change 
from one side of the schedule to the other 
because one works out a higher amount than ‘ 
the other (Stone, C. J. and Clarke,!.) Abdul 
Hussain v, Ratanlal. 1942 N.L.J. 42. 

S. 3 (1) — Nature of interest — Determining 

factor. 

The nature of interest to be awarded under 
the C. P. Reduction of Interest Act is to be 
determined according to the agreement between 
the parties. Hence when parties have agreed to 
compound interest, th rate allowed in the sche- 
dule for compound interest can be awarded. 
(Grille, C. J and Puranik J ) Yadarao v. Ram 
RAO. I.L.R. (1943) Nag. 555=206 I.C. 504= 
15 R.N. 266=1943 N.L.J. 220=A.I,R, 1943 
Nag. 240. 

— S. 3 (1)—Time during which the Act 

applies. 

It is clear from the wording of S. 3 (1) of the 
Reduction of Interest Act that the courts have 
no power to reduce interest beyond the period 
between 1st January, 1932 and the date fixed by 
notification (i.e.) 31st December, 1939. (Stone, 
C.I, and Bose^ J.) Dau Balwant Singh %>, 
Chhatar Singh, 1942 N.L.J. 47. 

S. 3 (1) and (S)^Liinit to power of appel- 
late Court to grant relief. 

An appellate Court is a Court which is intended 
to put right decrees which were wrong at the 
date when they were passed. Where a decree 


C.P. RELIEF OF INDEBTED. ACT(1939), 
S. 2. 

was right when it was passed it is sub-S. (3) of 
S. 3 that applies and not sub-S- O) of S. 3 of the 
C. P. Reduction of Interest Act According to 
that sub-section the application would have to be 
made to the lower Court and when the Act has 
expired such a course is useless. The appellate 
Court can correct the decree and give relief only 
when the decree appealed against w^as wrong. 
(Stone, C.I. and Clarke, J ) Abdul Hussain v. 
Ratanlal. 1942 N.L.J. 42. 

C P. RELIEF OF INDEBTED ACT 
(XIV OF 1939)-Debt Relief Courts— 
If ‘Civil Courts.’ C. P. Code, S. 9—Civil 
Court. 1941 N.L.J. 485. 

Ss. 2 'b) and 6 (3) — Mortgage by condi- 
tional sale if debt — Such mortgage, if ceases to be 
debt after preliminary decree for foreclosure — 
Notice staying proceedings after such decree — If 
may he issued by Debt Relief (Court. 

A mortgage by a conditional sale implies a 
debt. In such a mortgage, the absence of a per- 
sonal covenant to pay does not absolve the mort- 
gagor from the obligation to pay or prevent. the 
mortgagee from enforcing the payment. A suit 
for foreclosure, is in substance one for recovery 
of money. This is manifestly because the debt 
subsists in the mortgage. A fortiori this prin- 
ciple must apply to those transactions of mort- 
gage, such as lohan jahan which are not even 
couched in the form of a sale but are primarily 
those of moitgages which are covenanted to 
become irredeemable on default in pa 3 ment on 
the stipulated date. A mortgage by^ conditional 
sale does rot cease to be a debt within the mean- 
ing of S. 2 (d) of the C- P- Relief of Indebted- 
ness Act even after a preliminary decree for 
foreclosure is passed. A preliminary decree for 
foreclosure is primarily a decree for payment of 
mone> in terms of O. 34, R. 2, C. P. Code and it 
only seeks to give effect to the contractual obli- 
gation. The mere passing of such a decree does 
not interrupt the relation of debtor and creditor. 
So far as the judgment-debtor’s liability to pay 
under the decree is concerned, tbere^ is no differ- 
ence betw^een a decree for sale and a decree for 
foreclo'^ure. It follows, therefore, that the 
DebtRehef Court has jurisdiction to is'^uea 
notice under S. 6 (3) of the Act to the Civil Court 
staying the proceedings for making the decree 
final, and the Civil Court cannot question the 
va’^dity of that notice. 1942 N.L.J. 113 over- 
ruled. (Grille, C. L Niyogi and Pollock, II.) 
RiikhMabai^. Shamlal. I.L.R. (1944) Nag, 
568=1944 N.L.J. 357=A.I.R. 1944 Nag. 289 
(F.B.). 

S. 2 (d)— 'Debt'— If includes claim on 


promissory note. 

As a Provincial Legislature has no power to 
legislate with respect to a claim due on a promis- 
sory note, and as there is a general presumi^ion 
that a Legislature does not intend to its 

jurisdiction, the word^ “debt,” though denned m 
large and comprehensive terms in S. ^ 

Central Provinces and Berar Rf hef of Indebted- 
ness Act, should be interpreted to exclude a 
claim due on a promissory note. Accordingly 
the Debt Relief Court has no power to determine 
a claim due on a promissory note and 
diction of the Civil Court is not ous ed by any 
scheme framed by the Debt Relief Cou 
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C. P. RELIEF OF INDEBT. ACT 1939), 1 
S.5.. 

paymetit* of such dubf. s/’dau and Sen, JJ.) 
Bai.muivUni) c, VQiHAitAS 1945 N.LJ. 456. 

— “Ss 5 (1) anclG— V' q’/ far sfu'ctfie perform 

niance oj contrae! ta sell land — 1 f c.di he stayed' 

OH dej endiini's d/'/d'Cii/ian /’o;' ndief under Relief 
of Indehieadiess jI L f—Liiibility of defendant if 

a debtr 

A rebel' for specific pcrfornuuice of a contract 
to sdi is iu)t in rcsjicct of any liability that can 
be said lo be ‘owmp’ and tlie {iraycr that a defen- 
dant may lie com^ndlcd to exeente a sale deed 
can in no sense of the term he described as a 
‘debt’ wdtliin the of the definition of the 

word in the Relief of Indebtedness Act. As i 
regards the alternative ndief of compensation ■ 
that is not yer huvdngf it may necer become due j 
because the tfonrt may decree specific perform- , 
ance itself, llencc there is no ‘debt' in respect 
of tint relief also. It follows that a suit for 
specific perform ince of an ai»reenient to sell land 
cannot be staved under the Act because the 
defendant is not a ‘debtor’ under that .^ct. 
(BoSC,J.) IJEIU PkAS.\ 1) L.AKHMlOllANlL 1942 

N.LJ. 460. 

Ss. 6 and 23— .S'co/'i? of —Shy of pending 

proceedings in Civil Court— Necessity of notice ] 
under S, 6 (3) — Mere filing of application to Debt \ 
Relief Court, not sufficient. ^ ! 

Ss. 6 and 2? of C- P. and Rerar Relief of in- j 
debtedness .‘\ct ajipcar to overlap suinewhat and i 
the two scctiinns innst be read so as to be consis- | 
tent with each other, i'ending proceedings in a ; 
Civil Cdnirt will not be stayeti merciv because an j 
application has been made to a Rebt R<djcf tiourt. i 
There must be a notice issued to the Cavil Cfourt | 
announcing t!ic filing of such an application. 1 
(Pollock, ./.) DaMRooI.AI. V. GoKUl.PRASAii. I. 
L.R. (1942) Nag. 675-200 LC. 14r=l4 R.N. : 
324=1942 N.L.J. 12=AJ.R. 1942 Nag. 78. : 

~-^S. 6 (1) and (Z)— -Notice of application 
under the Act served after sale— Stay op confir- 
mation— Proceedings for confirmation if proceed- 
ings for the recovery of the debt. 

A notice of application made under siib-S. (1) 
of S. 6 of the C. P. and Berar Relief of Indeht- 
edness Act does not operate to stay the confirma- 
tion of a sale of the judgment-debtor’s property 
in which the hid was accepted before the notice 
of the application was given for this reason that 
proceedings for confirmation cannot be said to be 
proceedings for the recovery of the debt. 
(Burton, P, C.) RaMckanora V. EUnhurang. 
i942 NX.J. 59. 


C.P. RELIEF OF INDEBT. ACT (1939), 

S 6. 

Act— dale in spile of notice under S'.6(3)— 
Pbilidity. 

S. 6 (3) of the C. V. Ivciicf of Indebtedness Act 
is an enactment t at takes away jurisdiction 
from the ordinary Courts .ind nuisi he construed 
strictly. Tlie proceedini’S ie‘eired t() therein 
must mean procecvdiiigs apainst a pc son who has 
a{)plied to the Heht iAdief Court as made clear m 
the amendment. Hence where an Insolvency 
Court sedls the j>drit family jnoperty on the 
insolvency of the father, though the sons applied 
to the Debt lAdief Court, and notice of it was 
given to the Insolvency (‘oiirt, the bitter Court 
was not obliged lo stay pi ocianlings and the sale 
in spite oI tiie notice is (juiti* vnibd, {Pollock,!,) 
ViNAv.VK T'. IRiovno. 1942 N.L.J. 36. 

S 6 1,3) — Duty oj t'lril Court on receipt of 

notice— Question as 'to tnulniaivobility of applica- 
tion for relief if can be gone into.^ 

When notice is received Ipv a Civil ('onrt under 
S. 6 (3) of the Ck I ’. Relief of lii'lebtedness Act 
the Civil Court must .sta>' proeecdin.gs and leave 
it to the parties to laio* ihe question whether the 
application lies to the Debt Relief (.ourt. It is 
not for the Civil Court to decide whether the 
application lies and its jurisdiction to do so is 
barred by S 23 of that Act {Pollock,!.) Gulam 
Ai.i Aninir. ilu.ssAiN. 1942 N.L.J. 52. 

Ss. 6 (3) and ll—J urisdiction of Debt 

Relief Courts in rase of mortgage claim.^— Pro- 
ceedings for passing final decree for foreclosure, 
if can be stayed under S. 6 (3). _ 

Reaiiing the relevant provisions of the C. P. 
Relief of Imlebtudness Act as a whole it is clear 
that mortgages were intended to fall within the 
purview of the Act and are intended to be inclu* 
ded in the <lefuiiti<m of ‘debt'. Rut though such 
claims are so included, a distinction is drawn 
between the position belore decree and after 
decree. S. 17 of the .Vet which deals with mort- 
! gage decrees, restricts the jurisdiction of the 
j Debt Relief < ‘ourt after decree in a mortgage 
J suit to cases in which a decree for payment of 
I money on the mortgage has been passed'. Hence, 
j where a preliminary decree for foreclosure has 
I been tiassed, there is no decree as contemplated 
j by S. 17 and it follows that proceedings in the 
; Civil Court for making such a decree final cannot 
1 be stayed under S. 6^3) of the (h P. Relief of 
; Indebtedness Act. (Stone. CJ> and Bose, J.) 
; 1)aN RaLWANT Si.MOU V. MT. RiNOAUAl. I.L.R. 
i (1942) Nag. 357=200 I.C. 709=15 R.N. 13= 
i X942 N.LJ. n3=A.I.R. 1942 Nag 88. 

I S. 6 (2f)— Notice received by Civil Court 


6 iZ)— Application under the Act by after transfer of decree to Cotlechrforexecu- 

some only of defendants in mortgage suit— Stay Bon — Cisdl (jOurt not intimating CoUectorSaU 
as against them only — Legality. held by Collector — If valid. 

Where only some of the defendants in a mort- After a (hvil Court which passed a decree 
gage suit apply under S. 6 of the C P- Relief of sends it for execution to tlie Collector, the only 
Indebtedness Act and a notice is sent to the Civil channel thx*ough which the Drlit Relief Court 
Court undp S. 6 (3) of the 'Vet, inasmuch as the can act to stay the proceedings before the 
mortgage is one and indivisible, the proceedings Collector is tin* Civil (jonrt which passed the 
have to be stayed as against all the defendants decree. If the Debt Rtdief Omrt sends a notice 
and not as against the particular applicant defen- under S. 6 J) of the Relief of indebtedness Act 
dants only. (Clarke J.) Kuceshwak Pkasad zi. to the Civil Court, the effect of tiiat notice is to 
Dwarkantath I.L.R. (1942) Nag. 577=199 suspend the Civil Court’s power in respect of the 
LC. 453=14 R.N. 280=1941 N.L.J. 39l=A,I. execution of the decree anti to deprive the 
R. 1941 Nag. 268. ^ decree of its force whether or not the Gvd 

- — S. 6 (3) — Construction — Proceedings Court sends an intimation acting on the notice to 

■—Meaning — ^ale of joint faniily^ property on the Collector. The executiem proceedings before 
father's insolvency — Son's application under the the Collector will automatically be suspended* 
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C.P. RELIEF OF INDEBT. ACT 1939) 

S. 6. ’ 

and the Collector's ignorance of the notice cannot 
prevent the notice from taking its legal effect. 
Consequently a sale held by the Collector in 
pursuance of the decree in ignorance of the 
notice issued to the Civil Court is not merely an 
irregularity but a nullity. The judgment-debtor 
is under no legal obligation to move the Civil 
Court to send a communication to the Collector. 
It is incumbent on the Civil Court to act suo 
moiu and stop further proceedings before the 
Collector. In omitting to do so the Civil Court 
■commits an error of law which cannot prejudice 
the right of the judgment-debtor. Further, the 
decree-holder being a party to the proceeding 
before the Debt Relief Court is bound by the 
settlement made by that Court and thereforci 
loses his right to take advantage of the sale. 
{Niyogi, T.) Krishna Dewaji 2 ;. Mithmal. I. 
L.R. (1944) Nag. 468=219 I.C. 415=1944 N. 
L.J. 90=A.I.R. 1944 Nag, 195. 

Ss. 6 (3) and 23 — Position of Collector to 
whom decree is transferred for execution — 
Recetpt of notice from Debt Relief Court — Proper 
procedure to he followed — Relative scope of Ss. 6 
(3) and 23 of the Act. 

The legal position, when a decree is transferred 
to a Collector for execution is that he is acting 
under the orders of the Civil Court and is only 
ibound to comply with an order from that Court 
If he receives intimation of an application to a 
Debt Relief Court which is likely to lead to a 
“Stay^ order from the Civil Court, he should grant 
a suitable adjournment to enable the judgment- 
debtor to obtain a stay order. But the Collector 
would not be acting beyond his jurtsdiction in 
refusing to grant such an adjournment. Ss. 6 
(3) and 23 do not overlap and S. 23 only bars the 
assumption of jurisdiction regarding a matter 
which is being dealt with er has already been 
dealt with by a Debt Relief Court. But in any 
case S. 23 only applies to Civil Courts and the 
Collector is not a Court. (Binney, F C.) 
Chintaman Ramji V . Balkrishna. 1942 N.L. 
J. 167. 

S. 6 (3) — Stay in pursuance of notice 

under — Remedy of aggrieved party. See C P. 
Code, S. US and C. P. Relief of Indebtedness 
Act, (1939) S. 6 (3L 1941 N.L.J. 391. 

S. 6 (3) — Stay of execution — Scope — 

Decree against agriculturist principal debtors and 
non-agriculturist surety — Agriculturist debtors 
seeking debt relief — Decree against surety also, if 
should be stayed. 

Where a money decree is passed against 
certain agriculturist principal debtors and against 
a non-agriculturist surety and all the former 
only apply for relief to the Debt Relief Courts 
when notice under S. 6(3) of the C. P Relief of 
Indebtedness Act is sent to the executing Court 
the decree against the non-applying surety also 
should be stayed. The scheme of the Act is not 
to allow a man not entitled bv law to recover the 
full amount of his debt from his debtors to 
nevertheless evade the law by being able to 
execute a decree for the full amount against the 
surety. (Grille, J.) RajpshwaR VtSvanath 
Madho MoreshwaR. 1942 N.L.J, 391. 

— ^ — Ss. 6 (3) and 23 — ^tay of proceeding in 
Civil Court — Notice under S. 6 (3) necessity of. 

According to S. 6 (3) of the C. P. Relief of 
Indebtedness Act, proceedings before the Civil 


C.P. RELIEF OF INDEBT. ACT 1939), 

S. 8. 

Court are not to be stayed until the Civil Court 
has received notice under that section. Pending 
proceedings in a Civil Court will not be stayed 
merely because an application has been made to 
a Debt Relief Court. Where though a defendant 
in a mortgage suit had applied under the Act 
during the pendency of the suit but no notice was 
issued under S. 6 (3) to the Civil (jourt and a 
final decree was parsed it could not be set aside 
on the ground of the pendency of proceedings 
under the C. P. Relief of Indebtedness Act. 
(Pollock, J.) Damopar ■y Gokul Prasad, I.L. 
R. (1942) Nag. 675=200 I.C. 14=14 R.N. 324 
=1942 N.L.J. 12=A.I.R. 1942 Nag. 78. 

S. S— -Defendant-debtor snaking payment to 

plaintiff — Latter appropriating it towards entire 
debt and balance towards rent of holding held 
by him — Defendant applying to Debt Relief 
Court — Plaintiff not appearing thinking that debt 
has been satisfied — Subsequent rent suit by plain- 
tiff — Court appropriating payment made by defen- 
dant entirely towards rent in suit — Suit by 
plaintiff thereupon to recover debt — If maintain- 
able. 

The defendant who owed a debt under a chitti 
to the plaintiff made a payment after holding 
himself out as liable to pay the debt. ^ The plain- 
tiff credited a part of it in full satisfaction of 
the debt and the balance only towards the rent 
due in respect of the holding held by the defen- 
dant. The defendant applied to the Debt Relief 
(Tourt^for conciliation of this debt and the plain- 
tiff did not appear in spite of notice thinking 
that his debt had been discharged by the appro- 
priation made by him, with the result that the 
debt was discharged. The plaintiff thereafter 
instituted a suit for lecovery of rents and the 
defendant pleaded that he was entitled to have a 
credit for the entire amount paid by him in the 
rent suit. The first Court rejected this plea but 
the appellate Court held that under S. 75 of the 
Central Provinces Tenancy Act the landlord was 
bound to appropriate the payment towards rent 
only and not towards any other debt. Finding 
that the amount which he had appropriated 
towards the chitti was appropriated towards 
rent, the plaintiff instituted a suit for the re- 
covery of the amount due on the chitti. It was 
contended by the defendant that there was an 
order under S. 8 of the Relief of Indebtedness 
Act discharging the debt which was sued for and 
therefore the suit was not tenable. Overruling 
that contention. 

Field, that though the suit was based on the 
chitti, it was really a suit based on a new cause 
of action that accrued to the plaintiff because of 
the appropriation allowed by the appellate Court 
in the rent suit, and that the case was not one 
of revival of a debt. (Puranik. J.) Chitar v. 
Dattatrayarao. 1945 N L.J. 503. 

Ss. 8 (l)and9 (2)— Debt discharged for 

creditors failure to submit statement — Debtor^s , 
application subsequently dismissed on ground 
that he, is able to pay— Discharged debt, if revives, 

A debt discharged under S. 8 (1) of the Relief 
of Indebtedness Act for failure of the creditor 
to submit statement, must still be deemed to be 
discharged when the debtors' application is sub- 
sequently dismissed under S. 9 (2) of the Act on 
the ground that he is able to pay FIs debts. 
When the legislature has enacted that a debt 
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Tili'. QtJiNCH'i'.XMAL DIGEST. 1941— 1945 


C. P, RELIEF OF INDEBT. ACT (1939), 
S. 10. 

sliall t)c (iceiiied to he tlisoluir.acd oo every occa- 
sion it is itnixissiMe ti* dn;K>rt any iiniitaiion on 
these vvcir s, and un!e''S and until i rautl 1*3 
proved, widcli is not pro\'ed iticrrjy by a findiiiK 
that the debtor v as atih' to pay his debts, the 
debt mu^t fu: detmud lo he discharged. 

/.) lhK\hl- n.\.\siNa;ii y. K .VLOO vSlNCH. I.L.R. 
(194^) Nag. 416 -1944 N.LJ. 277::cAJ.R. 
1944 Nag. 283. 

S. 10 (2) — iriietJu'r ultra vires — Govern- 
ment India Act, Ss. 107 (2) and 109 (2). 

Relief of 
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ACT (1939), 


C.P. RELIEF OF INDEBT. 

S. 23. 

lleputy Conimissioiier there is no appeal against 
it as the Act makes no provision for appeals and 
appellate powers. The Deputy Commissi peris 
given powers under S. 15 as persona designate' 
and not as a Revenue Olheer under the Revenue 
Act. Hence his order cannot be revised under 
S. 39 of the Land Revenue Act because the only 
orders revisable under that section are those of 
a subordinate ohicer passed in Ins cnpaciiy as a 
I'tevcnue Ol'iiccr. (/hnnc.v, ioC.) Dhkkal v. 
KisaN. 1943 N.L 1.119. 

Ss, 20 and 9 —Deb tor* s a p plica lion dismiss 


S. U) (2) of the C. R. and Berar 1 ; • ?r ; j 

indehiedness Act is intra z'ires of the Provincial j sed on ground that he is able to pay debts QueS' 
i.egislatuie as tlio matter falls within Item : tion of jurisdietionAj ari,y\s\ 

No. 10 in the concurrent list in Sell. 7 to Govern- ' lithe Debt kelief (.ouri decides that the 
meat of India Act. Altiiongh the /Vet was not | debtor is able to pay his dcbt.s and dismisses his 
reserved for the c.oiisideration of the Governor- . application, it cainujt be said tipit aiij liuestion of 
General as contemplated by vS. IU7 (2) of the , j ui isdiction has arisen, and it impo.ssihle tO' 
Government of India Act, it was validated by i hold the vic'v that owing to some lack of juris- 
rcceiviug the assent of tlie Governor-General ' diction, which has existed, any pai t of the pro- 
under S. 109 (2) of that Act. (Hose, .7.) ! ceedings has become a nullity or any stage of the 

MUKUMn [ainakavan' r. f Jap! Naravan. I.L.R. 

(1943) Nag. 546~-1943 N.L.J. 408--.-:210 
352rrl6 R.N. 155 r.A.I.R. 1943 Nag. 312. 

S. 13 (^Z)-^Instalments in cirrt’ar.v — lleh 


I proceedings was vitiated and rendered null by 
I. C. 1 jurisdictional defect. (/b.vhy, /•) lllRAJEE 
IbvNSiNc.ii Kai.oo SiN’un _ f.L.F (1944) Nag, 


i 416. 


vant date. 

It is not clear whetber S. 13 (3) of the Rcliei 
ot Indebtedness Act means that instalments must 
be in arrears vvlien the credit(.)r aj'plics to tin 
Deputy (,.'ommi.ssioner or when the I teputy t. om* 
niissiouer passes his order, Imt it appears that 
the state of affairs on the tlate of tlm application 
is what we iiavc to look to. ( I^olhu’h, J .) Vithai. 

RA.\a.KAo Lax.m an. 1945 N .L.J. 462. 

S. 13 (3) — Judgment debtor applying to 

Debt Relief Court after pretiminary decree for 
foreclosure — hisUihnents not paid— Order aj 
Deputy Commissioner that halatice is reemi'erable 
as if final decree passed — Rffect of —Right 
decree-holder to be placed in possessioi oj pro- { Court to CA'ccuic 
perty. *’ ' ‘ ’ ' ' ’ ^ ^ 

After a preliminary decree for foreclosure was 


:1944 N.L.J. 277 -.:A.1.R. 1944 Nag. 283. 
-S. 20“l)istrict Court acting imdcry-Power 
j to make reference to High ( ourt. C. P. 
Coin-:, S. 113 AND 0. 46. R. 1 ani» C. B. Ukliei' of 
I I NDi-.r.TF.DNKSs AcT, .s. 2{V 1941 N.L.J. 485. 

I S. 20~~()rdcrof District Court under— 

! Revision hxAligh Court— Competency. 

' The High Court has no power to hear reyisioii 
applications from decisions of the District 
: Gourts made under .S 20 (A the C- B- l^ebef of 
, Indehteclness ,^ct. {^tvne, C.J. and Bose, I.) 

. lIiKAi.Ai. Adko c. Bauasramsau. I.L R. G941) 
Nag. 581:^1941 N.L.J. 480. A98I.C. 155=14 
R.N. 206. "A. I.R. 1942 Nag. 5. 

j — S. Applicability— J urisdiciion of ciml 

aieard under Co-operative 
Sorirlies Aet—If barred. 

Tiic jurisdiction of ihe (uvil Courts in the 


pas.scd, the judgment-debtor applied to tlie Debt j matter of e.xecntiug an award (having the force 
Kelief Court which made Uie decretal amount j of a decree under the provisions of the Go -opera* 
repayable by instalments. The first two in.stal- j live Societies Act) whereby a halmity is createa 
merits were not paid and the lleputy Gommis- , and the .sum becomes due t<(a society rcgistereci 
sioner passed an order under S. 13 {3j of the 1 iiinler the C o-uperative Sucietie.s 
Rehef of rndeldedness Act that the balance | barred by S. 23 olG'. JL Rebel of JndeblednesS 
remaining due should lie recoverable as if a final , .Act. (iwing to the operation of Ss. 4 ana 4 \oj 
decree had been passed. of that Act, S, 26 of the Act has no appheauon to 

Held, that the order had the effect of a final ; such a Uabiijty. Unless a matter i.s^ 


transferred 


decree for foreclosure and the decree-holder 
ms entitled to be placed in possession of the 
mortgaged property. {PoUock, J.) Vitual 
RANGRAOti. Laxman. 1945 N.L.J. 462. 

»S. 13 (3 ) — Order of Deputy Co 7 nmissioner 

—-Appeal. 

An order by a Deputy Commissioner under 
S, 13 (3) of the Relief of Indebtedness Act is not 
appealable to a higher Revenue Court. (Bhtney, 
F.C.) MaROti Satwajx c;. Govind Waman. 1943 
. N.L.J. 567. 

Ss 13 (3) and 15— Order of Deputy Com- 
missioner — Appeal — Revision. See C. P. Debt 
Conciliation Act, S. 13 (3). 1944 N.L.J. 537. 

S. 15 (2) and C. P. Land Revenue Act 

(1917). S 39 — Order of Deputy Commissioner 
under S. 15 (2) of Relief of fndehtedness Act — 
App eal—R evisi on — Competency. 

Where an order is passed under S. 15 (2) of 
the C, P. Relief of Indebtedness Act by the 


to the Debt Relief CnuT-t under S. 26 tlie 
is not “pending before a Debt Relief Court. 
{Stone, C. J. and Bose, J.) Co-opkk xtivb Society 
N o. 2, jAunrit Laxmaxeao. 1942 N L.J. 38. 

S. 23 — Pinal mortgage decree passed against 


iim persons — One of them obtaining redaction of 
debt by Debt Relief Court — DccreeGioldePs right 
to execute decree against other. , 

Where a final decree for .sale a£ a mortgaged 
property was passed agaimst two judgment- 
debtors having an equal interest in the 
and one of them obtained a reduction of the deot 
by the Debt Relief Court while the other was not 
entitled to apply to that Court, t 

/■/r/d, that the decree-holder was entitled to 
execute his decree to the extent of halt tne- 
decretal amount against the other judgment- 
debtor in respect of the half of the mortgagea 
property owned by him on condition that he 
w^ould realise only half of the amount settled by 



673 


CIVIL, CRIMINAL AND REVENUE. 


674 ' 


C. P. & B. REL, OF IND. ACT (1939), S 23. 
the Debt Relief Court from the judgment-debtor 
whose debt was scaled down. The decision 
scaling down the debt is not binding on the 
decree-holder as regards the liability of the other 
judgment-debtor, although he was a party to the 
proceedings in his capacity of a subsequent mort- 
gagee of the share of the co-judgment-debtor. 
{Puranik and Dighy, JJ.) Radhaktsandas ’O. 
Dwafkauas I L R (1945) Nag. 232=219 I.C. 
248=1944 N.L.J. 240=A.I.R. 1944 Nag. 241. 

S. 23 — Jurisdiction of Civil Court — When 
barred. 

S. 23, C. P. Relief of Indebtedness Act bars the 
jurisdiction of the Civil Courts only in respect of 
any matter lawfully pending before a Debt Relief 
Court. (Stone, C.J. and Bose, /.) Dau Balwant 
Singh v Mt. Bindabai. I.L.R (1942) Nag. 357 
=200 I.C. 709=15 R.N. 13=1942 N.L.J. 113= 
A.I.R. 1942 Nag. 88. 

S. 23 — Scope and applicability of. See C. 

P. Relief of Indebtedness Act, Ss. 6 (3) and 23. 
1942 N.L.J. 167. 

S. 24 — Debt — Meaning of. 

The word “debt’' as used in S. 24 of the C. P. 
Relief of Indebtedness Act means the debt of the 
person who has made an application to the Debt 
Relief Court. (Puranik, /.) BAf.KRiSHNA v 
AtMafam. 1944 N.L.J. 271=A.I.R. 1944 Nag. 
277. 

; — S. 24 — Jiidgmeni-debtor applying to Debt 

Relief Court — Exclusion of time as against his 
surety. 

If a judgment-debtor applies for relief under 
the C. P. Relief of Indebtedness Act, the time 
during which the proceeding is pending before 
the Debt Relief Court cannot be excluded in 
computing the period of limitation for an execu- 
tion application as against his surety who is not a 
party to the proceeding. There is nothing in law 
to prevent the decree-holder from applying for 
execution agiinst the surety during the pendency 
of the proceeding before the Debt Relief Court. 
(Puranik, J.) Balkfishna Atmaram. 1944 
N.L.J. 271=A.I.R. 1944 Nag. 277. 

Ss 24, 26 and 26- A -Proceedings transfer- 
red from D. C, Board to D. R. Court — Period 
during which they are pending before D. R. Court 
— If may be excluded. 

Proceedings transferred from the D, C. Board 
to the D. R. Court under S, 26, proviso, of C. P. 
Relief of Indebtedness Act, remain pending in 
that Court until they are terminated in accor- 
dance with .S. 26- \ (2) of the A.cC irrespective 
of whether the Court has jurisdiction to deal 
with those proceedings or not. The jurisdiction 
of the Civil Courts to deal with the matter 
pending before that Court is barred by S. 23 of 
the Act, as is made clear in S. 26-A (3). There- 
fore, the time which intervenes between the date 
when the D. R Court receives the proceedings 
from the Board; and the date when it rightly or 
wrongly, terminates the proceedings, should be 
excluded from the computation of the period of 
limitation for any suit as required by S. 24 of the 
Act. (Niyogi, J.) \'1adhorao v. Jashodabat 
I.L.R. (1945) Nag. 664=1945 N.L.J. 358i=A 
I.R. 1945 Nag. 292. 

S. 26, proviso — *‘All proceedings'^ — If 

include creditoPs application. 

The words “all proceedings’’ in the proviso to 
S. 26 of the C. P. Relief of Indebtedness Act 
include creditors' as well as debtors’ applications 

Q. D. 1—43 


C. P. REVI. OF L. R, OF EST. ACT (1939), 

to the Debt Conciliation Board, and not merely 
debtors’ applications. The Legislature by this 
proviso contemplated that the creditors' appli- 
cations also should be transferred to the D.R.. 
Court. (Nivogi,J.) Madhorao Jashodabai. 
I.L.R. (1945) Nag. 664=1945 N.L.J. 358=A.L 

R. 1945 Nag. 292. 

S. 27 (4) — Notice for stay received after 

sale — Proceedings under S, 13 of Debt Concilia^ 
iion Act — If must be siaysd. 

The proceedings under S. 13 of the Debt Con- 
ciliation Act for the recovery of an amount, 
due in accordance with the terms of the agree- 
ment, must be stayed on receipt of a notice^ for 
stay issued by the Debt Relief (Tourt under S. 27 
(4) of the C. Po Relief of Indebtedness Acts 
although the notice is received after the property 
has been knocked down at the auction. (Binney:, 
F. C.) Srinivas V. Mithulal. 1943 N.L.J. 
472. 

CENTRAL PROVINCES RELIGIOUS 
AND CHARITABLE TRUSTS ACT (1937) 
— If ultra vires. 

The C- P. Religious and Charitable Trust Act 
1937, is not of the Provincial Legis- 

lature. This Act was passed with the previous 
sanction of the Governor-General as required by 

S. 80-A (3) of the Government of India Act and 
came into force on the 1st March, 1937, by virtue 
of a notification published in Central Provinces 
Gazette. {Puranik^ J.) Gopalpas v. Dan* 
Parmanand. I.L.R. (1945) Nag. 837=1945 N. 
L.J. 335=A.I.R. 1945 Nag. 266. 

S. 17 (1) (b) — Exemption under — Effect 


of — Act, if dead letter • 

Under S. 17 (1) (5) of the C. P. Religious and 
Charitable Trusts Act, any public trust or institu- 
tion to which the provisions of the Charitable 
and Religious Trusts Act of 1920 apply is exem- 
pted from the operation of the former Act. As 
both the Acts apply to the same class of trusts 
the former Act is not operative by virtue of the 
exemption contained in S 17 (1) (b). Reading 
S. 1 (2) proviso of the Charitable and Religious 
Trusts Act of 1920 and S. 17 (2) of the C-P. 
Religious and Chartiable Trusts Act, it may be 
held that the Provincial Government wanted to 
classify public trusts or institutions to which the 
latter Act should apply and the specified trust or 
class of trusts to which the former Act (Central 
Act) should apply and to issue notifications ac- 
cordingly but that the notifications were, for some 
reason, not issued. This is the only_ plausible 
explanatirn that can be thought of for the 
existence of the provision in S. 17 (1) (&) of the 
latter Act. The mere fact that the Deputy Corn- 
missioner has not maintained a list^ of public 
trusts under S. 13 of the C. P. Religious and' 
Charitable Trusts Act, is not sufficient to enable 
any Court to hold that that Act has not come 
into force. It is only by reason of the exemption' 
given in S. 17 (1) (b) of that Act, that Act is- 
rendered a dead letter. (Puranik J.) Gopaldas- 
27. Dan Parmanand. IX R, (1945) Nag. 837= 
1945 N L.J 335=AI.R 1945 Nag. 266 


CENTRAL PROVINCES REVISION OF 
T'WR'. T.AMn -REVENUE OP ESTATES- 


ACT (I OF 1939 ) — Constitutional validity^ 

In so far as the C P. Revision of 
Revenue of Estates Act ( 1939 ) fastens on con- 
tracts, it is intra vires because it has receivea tne 
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. P.KEVI. OF L,K. FST. ACT (1939). 

asi^ciit of the < m leticraL 'flic Act (Ittes 

not operate <0 an\ iateiiSt ni oi o\ ef iniinovahlc 
propert). 'Tiie Act vshidi meri:!}- cuts away a : 
portion of the t oi:cc^^i(l^ in the matter of a'^wss- ' 
nient o f /.nnifMlam ooos luh touch or conlivcaie 
tuiy liuht". XiTor.'lin 1\' the Act is ini ra 

(h\KS'i\ J.) !ve^\\^^Ki \l- SlNoll T'. l*KOVINCU\L 
(iovi.K'XMiW, Ih ih \NIS l/KRAR. I L R. 0944') 
Nng. 18U A l.R, 1944 Nag. 201. 

1 iirrcdU' luuit'f' of '‘lakoli*’ fixed ufiJer , 

[fOrdoii's St'HU'incnl — I’ahdiiy — Act, if uUia 
vire^- iiorenuociit of Inilhi A. 299 (i). 

A /amimlar tichline; some estates in Cfentral 
ITovirices was assessed for ‘takoli’ as pan and ■ 
paretd of the last periodical set tlement of laud 
revenue, known as ‘(.Jordon’s Settlement’ and 
completed in accordance with the provi.sitjns of 
the C. Ih l-'in I Kcveuue Act, 1917. 'File rele- 
vant kabuii> afs atid orders purported to make 
tlu' assL SMuent binding for a {icriod of 19 years 
and thereafter till a fresh settlement is made. 
;\s a rcsult of the enactment of the C. IMvevi^iun ! 
of tlic Luul Kevemie of Idtates Act, 1939, the 
‘takold assessed on the xaniimlar’s e.states was , 
increased. On a contention by the /annndar that 
the ‘riglits' conferred on him by the Settlement | 
of 1921 , the provisions of the Act of 1917, and 
the relevant kabnliyats and orders, amounted to ' 
statutory or contractual . riglits of winch only a 
new settlement carried out in aectu'dance vvith the ■ 
provisions of the Act tif 1917 and the C. P- i 
Sett lement Act o t 1929 could (A'pnve him and | 
that the alteration ol his right to hold the estates ; 
subject only lo the pivment of the amount of i 
kakoli’ fixed in 1921 on the terms of that settle- ; 
ment couhl not be made, us it was purported to ^ 
be made by the Act of 1939, to his detriment 
without complying vvith the t)rovisions of .S. 
299 (2) of the Constitution Act and as such the 
Act of 1039 wa.s ultra vires and void. 

Held, that there was nothing in any of the Acts 
or documents referred to which amounted to any 
contractual or s'ututory rights of the zamindar 
which could not at any time be varied, suspended 
or repealed, by enactment of tlie competent 
l^ygislaiure. The settlement was made an 1 took 
effect under and by virtue of statutory powers 
and provisions winch could at any time be repea- 
led, varied or replaced by other statutory provi- 
sions duly enacterb Ttiere was nothing to iu’cvent 
the Legislature of the C P. and Perar to which 
under S. 100 and item 39 of List 11 in the Seventh 
Schedule of the Constitution Act are given 
powers to legislate in regard to land revenue, 
acting directly in the matter and enacting in re.s- 
pect of all nr some existing assessments that the 
same should be increased as from a speciOed 
'date to a specihed amount. It is impossible to 
hold that the mere increase of an assessment lor 
land revenue involves any ‘acquisition’ of the 
land or any rights in or over immovable proper- 
ty. Further the word ‘acquisition’ implies that 
there must be an actual transference of, and it 
must be possible to indicate some person or 
body to whom is or are transferred, the land or 
rights referred to. ft cannot be said that when 
land revenue is increased, there is any transfe- 
rence to the Provincial Government or any other 
person of any land or rights in or over immov- 
■ able property, which remain in the same posses- 
sion or ownership as immediately before the 


C. P TENANCY ACT (1920), S. 6. 

increase of the asscs'^nicnt. Tlic attempt to brino- 
the ca'ie witbin S. 200 (2) must fail, (^'pens, C.H 
Wirdildciuii'ior and Mahonic i Zafridla Khun lj'j 
Ikl'NWAR !,. \L M NUU 7 ’. ( 'l' \ I'R M I he )V1 \ Cl'.S AND 

IIkkau I. l.R. (19‘14) Nag. 614 .-T.L R, fl 944 \ 
Kar. (F.C.) 165 216 LC 15 17 R F C 46=~ 

1944 M.WN. 446 -19t4 A.W R. (F C ) 24- 
4S C W.N. tFR. 115 1944 O.A (F.C.) 24- 

1944 A.LJ. 205 . 1944) FLj 17S-..AI,R 
1944 F C. 62 ■ (1944) 1 M.L.J. 510 (F.C ). 

CENTRAL PROVINCES TEMPORARY 
POSTPONEMENT OK EXECUTION OF 
DECREES ACT, S. 3 Sale u! cant f’d:'cniion~-‘ 

I 'alidity. 

\ sale held in ilircct contravention of the 
nuindaiory prdvi.sinii of S. 3 of the C. Ih Tempo- 
rary Postponcnuait of Fxt'cution of Pccrces^Vct 
is without jurisdiction. .9ncli sale being void, 
should not be coiifmnnMj. ( Hinnev, d'.C.) Janki- 
DAS L.vxm.ax. 1943 N.L.J. 246. 

CENTRAL PROVINCES TENANCY ACT 
(I OF 1920), Ss. 2 (5) (d) and 25 -Ibection of 
hnildinij on lUjricuUurdl hiinl—l nifrovcnicnt of 
land- -lUirdcn o/ frooj. 

/unV the erection ot a building on land 
which is let for agricultural purposes, that is to 
say for the purpu.<-e of being cultivated and for 
no other purpose, is a divursion for uoii-agrlcuF 
tural uses, an ’ once the fact of tlie erection of a 
.substantial building is cstablislnui it is for the 
tenant to show tliat it has been built in circurast- 
ances which make it an improvement on the land 
which IS permitted or that it is not in fact a diver- 
sion from agrirnitural ]mrposes. Any building 
on any agricuUnral land wliicb is not of a tempo- 
rarv nature and is not easily removable is a 
diversion for non-agricultural purposes. Itcan- 
not lie anything else, and ejectment can only be 

■ avt>idet!, if the Jandiord objects, by the^ tenant 
i .showjng that it is an improvement, tliat i.s to say 
, that it adds materially tti the letting value of the 

holding, that it is suit.ible thereto and consis- 
' tent with the purpose for which tlie holding is 
held; and if the iuiproveinent is a buihling that it 
is required fur the covenient or profitable use or 
; fict'upation of the holding’. {Grille, C J. and 
Mivoif, J) Gani-.^h l‘KASAn Naxdaxlal. I. 

I L.R.V1945) Nag. 709^.1945 N.L.J. 516. 

: S, 5 — ,-lh\'idiiie oecti fancy tenant — Status'^ 

Landlord's rights 

Per Bobde, holding of an ab.solute 

■ occupancy te»»ant dying heir-less does not escheat 
to the Crown as a herinible estate. On tlie death 
of the tenant heirless the buxlSord is fre<* to step 
into possession. (Dtgby, Sen and Hobdc^IJ) 

S 'rULSlRANT JlYAXr.Af. c*. IIyPKR r.ALi.‘\. I. L.R, 
j (1944) Nag. 473r=A.I.R. 1944 Nag. 250 ‘ F.B,). 
j — ; — S, 6 — Application under on strength of 
• registered transfer— -Progress of proceedings— 

, Subsequent dismissal for default of appearance— 
\ Second application on strength of delivery of 
j possession under the original irons f er— Maintain- 
I ability. 

Where an atipbcation for pre-emption was 
made on the groun I of a transfer un ler a regis- 
tered deed and after its admis ioii and progress 
j of proceedings for .some time, it was dismissed 
for default of appearance of partie.s and a fresh 
j application was put in on the .strength of delivery 
. of possession under the original transfer, held 
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that the second application was not maintainable 
and that the delivery of possession did not cons- 
titute a dift'erent transaction and a different cause 
of action for purposes of S. 6 of C P. Tenancy 
Act. {Burton^ F .C .) Gangadharz;. Purushot- 
TAM. 1941 N.L.J. 175. 

— S. 6 -Transfer of occupancy holding - 
Liability for rent. Shree Vithal Bhagwan 
Mandir z; Narayan Rao. [‘^ee Q D , 1^^6-'40 
VoL. I Col. 817]. I.L R. (1941) Nag. 369. 

Ss. 6, 12 and 13 — 0 ccupancy tenancy — 
Trespasser in pos'^ession— If can acquire tenancy 
right by prescription — Liability of trespasser to 
ejectment. 

1 tiough the trespasser may hold a land occupied 
by a tenant who has been dis -laced by him. it is a 
misnomer to say that he has a tenants right at alt 
unless he holds from the landlord and is a tenant 
vis-a vis the landlord. S. 28 of the Limitation Act 
cannot have the effect of vesting the tenancy m 
the trespasser. A trespasser who has been on 
the land for three years cannot, when the land- 
lord seeks to eject him, successfully plead that 
the tenancy still exists or shelter any more be- 
hind the tenant whom he has displaced. The 
landlord is entitled when the tenancy, comes to an 
■end to eject the trespasser unless the case falls 
within the provisions of S. 6 (4) of the C. P. 
Tenancy Act. {Digby, Sen and Bobde, //.) 
L'^ls^ram Jiyanlal V. Hvder Lalla. I.L.R. 
(1944) Nag. 473=A.I.R. 1944 Nag. 250 (F.B.). 
— — S. 6 (1) (b) and (3) — Lahan gahan 
•gage with landlord's consent — Transfer resulting 
from foreclosure decree — Right of landlord to 
pre-empt. 

A lahan gahan mortgage is not precisely a 
mortgage by conditional sale as defined in S. 58 
ic) of the Transfer of Property Act, and accord- 
ingly it is one not permitted by S. 6 (1) (5) of the 
‘G f‘. Tenancy Act. The landlord has no right of 
pre-emption under S. 6 (3) of the Act on trans- 
fer resulting from a foreclosure decree passed on 
such a mortgage, when the then landlord has 
•given his consent to the mortgage. (Ramsde% 
F.C.) Gendmal z/. Narayan. 1945 N.L.J. 374. 

- — S. 6 (2) — Single notice given by tenant in 
1938 of intention to transfer absolute occupancy 
Hand in two villages^ A and B— Landlord applying 
to purchase land in A only — Tenant transferring 
Hand in M in Wl— Validity of 1938 notice in 
regard to this transfer. 

In 1938, a tenant gave a notice under S. 6 (2) 
of the Tenancy Act to his landlord of his inten- 
tion to transfer his absolute occupancy land in 
two villages, A^ and B. In tiffs single notice 
relating to two villages, the number of the fields, 
their rents, the consideration money and the name 
•of the transferee were not mentioned. The land- 
to the notice but applied under 
S. 6 (3) of the Act to purchase only the land in A. 
in 1941 — (f.^.) more than 2^ years after the issue 
of the notire un ler S. 6 (2) — the tenant transfer- 
red mouza P by a gift to a boy only li years old. 
The !andl.»rd applied under S. 6 (3) of the (old) 
Tenancy Act for its purchase. 

that in the first place as the notice of 
1938 covered land in two villages two notices 
should have been sent Secondly, the intention 

the transferor could not have been the same in 
1938 because the transferee was not then even 
ahve. Thirdly, although no limitation has been 
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I prescribed, a period of over 2-J years cannot 
be considered as reasonable. These defects must 
be deemed to invalidate the notice at the time of 
transfer in 1941. As a fresh notice was not sent, 
the landlord’s application under S. 6 (3) was 
SGod. He cannot be deemed to have waived in 
1941 the right he had in respect of another trans- 
fy m 1938 and that no question of estoppel arose. 
(Ranisdeii, F. C.) Yamunabai v. Ram Rao. 
1945 N.L.J. loi. 

;S. 6^ (3) — Limitation for application — 
Starting point — Possession lost by tenant before 
transfer. 

Limitation for an application by the landlord 
for pre-emption under S. 6 (3) of the Tenancy 
Act starts from the date on which possession is 
Io‘^t by the tenant after a transfer. If possession 
has been lost before a transfer is complete, then 
limitation runs from the date of the transfer. 
{Binney, F, C.) Bhagirathibai v. Nilkanth. 
1943 N.L.J. 416. 

^ S. 6 (3) — Suit for rent against tenant pend- 

ing pre-emption proceedings by landlord — Trans- 
feree also impleaded in suit— Landlord’s consent 
to transfer — If can he inferred. 

Landlord's consent to a transfer by the tenant 
can not be inferred from the mere fact that he 
impleaded the transferee also as a defendant in a 
suit for arrears of rent filed by him against the 
original tenant during the pendency of Ihe pre- 
emption proceedings. {Bimey, F. C.) Bhagi- 
RATHiBAiz;. Nilkanth. 1943 N.L.J. 416. 

6 (6)— Amount fixed for pre emption^ 
not paid within time allowed — Effect — Filing of 
appeal — If extends time. 

The right of pre-emption is a very special right 
and the person who claims it must comply strictly 
with all the conditions imposed on him. Where 
under S. 6 (6) of the C P. Tenancy Act the 
value has been fixed and directed to be deposited 
within a particular time and it is not paid, the 
right is lost. An appellate Court in an appeal 
against the order has powder to stay execution of 
the order. But the Court must be asked to do it. 
The filing of an appeal will not by itself operate 
as a stay. (Greenfield.) Sheshrao z/. Moresh- 
war. 1941 N.L.J. 50. 

yS. 6 (6 ) — Price not deposited by landlord 
within prescribed time — Appeal filed by him with 
request for extension of time — No specific order 
passed by appellate Court — Landlord, if must be 
deemed to have waived his right. 

Under S 6 (6) of the Tenancy Act, 1920, the 
landlord must be deemed to have waived his 
right, if he does not pay within the prescribed 
time the price fixed by the Naib Tahsildar and no 
order for stay has been obtained from the appel- 
late Court. The fact that he made a request for 
extension of time in the memorandum of appeal 
filed before the Deputy Commissioner and the 
latter passed no specific order thereon, makes no 
difference. When a request is made to a Court 
and no order is passed, the only inference that 
can be drawn is that it has been reiected. (Rau, 
F.C,) Pampas Govind v. Shivprasad. 1945 N. 
L.J. 165. 

— ~Ss. 6-A and 12- A— Application not accom- 
panied by deposit— Validity. 

The limitation for an application by the fan- 
lord for pre-emption is thirty days froin the date 
of receipt of the tenant's notice, and if the price 
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is deposiU'cI uithin that period the a{H>nc: 


valid, aithciit-h it i 
deiiosi t ( !ui!(, /■' (".) 
1944 NL J. 529. 

— ■ - Ss. 6-A and 1 


at period the a{H>lieation is 
not aceompaiiied ])y the 
N A K A \ A X R AO ‘Z Iv A j AHA I . 

l-A~~ !uxatit)n of price by 


/v’i“Z’e;/a/r «p/;dT/ ll Jioi )iciessar\\ 

I'he inteiitiMii ol the PeKi^lalure. is that tlie 
tenziiit ^lioold nieiition in the notice the price 
otferid to hitn ni the. f)pen market and that the 
iaiidloid should pay it, leavinp,- him free to file a 
civil suit iu the case of fraud It is clearly not 
the iiitenti n that the landlord wlio finds tlie 
prii-e inoniicaied in the notice too hip^h should be 
able to challenge' the genuineness of tiie price 
quoted and atqdy to the revenue oHicer for fixa- 
tion of a fair price. On the contrary, it wants 
him to t)nrchase the right for the amount stated 
in tlie notice, if he wants U) piircha.se at all, ami 
it has prru’ided 'Safeguards to protect him from 
uiisenipnloU'' and dishonest tenants. It isneees- 
sar 3 ’ for the r( venue olTicer to fix the ttrice in the 
foliwing eases tunong otficrs: — Under S. 6-A 
(ub.solute occnpniiey right) sub S 5 (u). Iftlu* 
iandlord is entitled to purchase the right aiul if 
the transfer is hy sale, if the considci ation is 
either (a) m>t mentioned in the .sale deed, or ib) 
cannot he determined f roni it wliether it is sold 
along with other prviperty or for other reason. 
Suh-S.5(A). — 1 f the intended transfer is ollicr- 
wise than hy srde Siih~S. S (h) - (!) If the temant 
transfers in cont ravent ion of the law and the 
consideration cxinnot he determined from the. 
sale deed, or (2) if the transfer i.s otherwi'.e than 
by sale. U’nder f? A (ois’iittaneN' right) siih-S. 
(5). — ff the la!tdIor<l is entitled to purdui'-e th.e 
ri,ght and if the consideration ctirnot lu* fleter- 
iniiU‘d from the sale deed. Suf)-S. «S (b), — ;\s 
per absohtte oecupaney (1). The revenue offiecr 
is also rcquircfl to fix the iirice in the circums- 
tances indicated In suli-seftions (9) ziti<l 10 (h). 
(Ran, NAifWANRAO t:-'. UATAnAi. 1944 N 

LJ. 529 

“S 6-A — iVo/fre hy tenant of inienlion to 

sell It old i ng — .V uhseinicnt ivithdrn leu I - -Penn iss i - 
bihty, 

A tenant who had given notice to the lamllord 
of his intention to sell his hohling cannot with- 
draw it after the landlord has marie an applica- 
tion under S 6-A (if) (u) of the CP. 'fenancy 
Act accompanied by deposit, to have the .sale 
deed executed by the tenant and tube put in 
possession. (IJinney P.C\) DaulatRaop Raia 
Bahai.uio 1944 NX j. 55. 

Ss, 6 A and 12-A— Afp/icc covering more 

than one holding---Ealidiiy. 

A notice given by the tenant shoukl not cover 
more than one holding or portion of a holding. 
But a notice covering more than one holding is 
not necessarily invalids provided it specifics 
clearly what the price of each holding is (Ran, 
F.C.) Narayana Rao Rajabat, 1944 NX 1. 
529. 

Ss, 6-A and 12-A — Notice ^ incorrect in 

material particulars''— Consideration and pur- 
chaser in sale deed different from those nientP 
oned in notice. 

If the consideration and the purchaser in the 
sale deed are different from those mentioned in 
the notice given to the landlord, the notice is 
^ incorrect in material particulars'*. (Raiu P CA 
Sitaram V. Atmaram. 1944 NX.J, 522, ' 


C. P. tenancy act (1920). S. 11. 

Ss- 6-A and 12-A— -Ah;/fcc not mentioning- 

prospcclrec purchaser's mviic — I ’alidiiy. 

A imticc given h> a tenarU which docs not re- 
veal the nanu' ( f die prospective puichaseris 
impiopeT. (Ran, U C.) N.\Rayaixa Rao -ze Kata- 
UAI. 1944 N L, J. 529. *’ 

S 6-A — Notice not signed hy tenant — Vali^ 

' dity 

i The mere omission hy tl'C tenant to sign the 
' notice given hy h.im to his landlord does not 
; invalirlate it if the surrounding circumstances 
, immistakahly pointy to its antlicnlicity. Where 
Ghe notice which is si'iU hy registeiaxl post is 
' written on a post card with the name and address 
'of the tenant printed thereem, and the postal 
' form of aehiioa letleinent also shows that the 
notice i‘< from the tenant, and the landlord is not 
lett in doubt a.s t'> the identity (d its sender, the 
notice is not invalid although it is not signed 
('ither h\ or lor the tenant. < Ran, F,C.'} 

MAXNiriAi.r'. Rha'Avansini;. 1945 N.L.J.4. 
S. 6-A — N(*ticc omit tine/ name of prospec- 
tive purchaser — I hilidity. 

A notice given hy a trzinsferring tenant to his 
landloid is invalid if it omits the ntune or names 
of the intending purchasers, d'he object of the 
l.egislature in cmiferring the right of pre* 
emption on Izindlords is to enable them to pre- 
, vent th{‘ entry of straneers and undesirable per- 
sons into the ranks of the village tenancy, unless 
the landlonl know's who the prospective purcha- 
sers ari', he would not he in :i position to decide 
, whether to c.xercise his rigid or not. (Ran^ F. 
C.) Manxpi.al - z'. Biiacavan Sincii. 1945 N. 
L.J.4 

; S. G-A (11) (3. }'• Deposit 7eiihin one year 

I — If necessary — /'ozco oj ('onrt to extend time. 

tJiulerS. A (11) (a) of the Tenancy Act, 
though the <lei*CKit need not aecompati> the appli- 
; cation, it must, like thie application itseUbemade 
I within one year 0 f the los.s of possession. The 
i C'oiirt Ims no pownr to extend the time for depo- 
! sit ( Ranisden, J ) CAKOAhiiAU 'f. IIaulatRao, 
1945 NX.J. 549. 

, S 9 X'aturi' and sinipe of the chaige crea- 

ted hy — Rights of ^uhseijnent mortgagees pay- 
i ir»g the rt'nt dn<‘ h\ the tenant Sjtaram Krish- 
na Rao fsVe (.hi)., 1626-^10, Voi,. 1., Col. 818). L 
L.R. (1941) Nag. 607. 

; — — S 11 (amendment of 19^0)^— A pplica- 
hitity —Retrospeetvve 0 periitiim-- Principle as to— 
Rights of stia essinn—t.'rncuil date. 

An act which alTeots ve.sted righl.s and is not 
' mtrelv procedurnl, that is to say, (ine that affects 
merely the method of the tn'forcement of the 
rights, cannot he presumed to have retrospective 
operation, The amen<lmeiU of 1910 deleted the 
proviso cont ined in S. H of the C. P. Tenancy 
A^'t and is silent as regards its retrospective 
j operation. Ncncc rights of succc'^sion to a tenant 
: who died prior to the amendment would be 
j governed !»> ilie Act as it stor/d prior to it.s am- 
' endment (Niyogi,J.) Ttq.ARAVi TK'^PA^T 1 
I L.R, (1942) Nag. 205.-200 I.C. 54=:::14 R.N. 

, 316=1942 NX.J. 72=A.I R. 1942 Nag. 49. 

j- S. 11 — Occupancy holding of deceased 

\ tenant acquired tinder Land- Acquisition Aci-^ 
j Compensation money payable to his heirS’^If 
j part of deceased's assets>i^C. P. Code, S 50. 

Neither the occupancy bolding which devolves 
i on the death of a tenant on his heirs nor the 
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compensation money payable to them on the com- 
pulsory acquisition of the holding under the 
Land Acquisition Act, forms part of the assets 
of the deceased in their hands. Consequently 
neither of them can be attached in execution of 
a decree passed against the assets of the deceased 
in their hands. {Bobde, I.) Bansilalz/.Shri- 
PAT Damdya. I.L.R. (1944) Nag. 881=:1944 
N.LJ. 304=A.I.R. 1944 Nag. 304. 

-Ss. 12, 13 and 14 -Object of^ legislature in 

enacting — Interpretation of Act in consonance 
with— Duty of Court. 

Ss. 12, 13 and 14 of the C. P. Tenancy iVct are 
designed to protect the heirs of a tenant and to 
preserve to them, as far as that can be done, 
the very special estate of inheritance which the 
Tenancy Act and its predecessors have created. 
That is the broad aim of the legislature. It 
therefore behoves Courts when interpreting the 
Act to give effect to that object as far as they can 
bearing in mind of course all the usual rules of 
interpretation. Whenever there is doubt or 
room for reaching a decision either one way or 
the other, the endeavour should be to further, 
as far as that is practicable, the aims of the 
legislature as gathered from the Act itself. 
(Bose, J.) Ganpat Govind z;. Natha Bai. I.L. 

R. (1943) Nag. 379=15 R.N. 133=203 I.C. 439 
=1942 N LJ, 531=A.I.R. 1942 Nag. 136. 

S. 12— Proprietary share of debtor in vilU 

nge^ sold in previous proceeding— Debtor, if can 
object to sale of khudkasht land in subsequent 
proceeding. 

A debtor whose proprietary share in a village 
had been sold in a previous proceeding for the 
recovery of an instalment fixed under the Debt 
Conciliation Act has no right to object to the 
3ale of the khudkasht lands in a subsequent 
proceeding for the recovery of a further instal- 
ment claiming that on losing proprietary rights 
he acquired occupancy rights in them. (Binney, 
F.C.) Abdul Tabba v. Seth Jagannath. 1943 
N.LJ. 476. 

Ss 12 and 13 — Sale by tenant of holding 

■worth Rs. 100 by unregistered deed— Landlord's 
remedy for ejecting transferee — If lies in Revenue 
or Civil Court — Transfer of Property Act, S. 54. 

A tenant who purports to transfer his holding 
which is of the value of Rs. 100 and upwards by 
an unregistered deed, does not offend against the 
provisions of S. 12 of the C. P. Tenancy Act as 
the sale is a nullity in view of the provisions of 

S. 54 of the Transfer of Property Act. The land- 
lord has, therefore, no locus standi to apply to a 
Revenue Officer under S. 13 of the Tenancy Act. 
His^ remedy against the transferee lies in the 
Civil Court, and the basis of its jurisdiction is 
that the transferee is relegated to the position of 
a trespasser claiming under avoid sale-deed. 
^Grille, C.J. and Hemeon, J.) Chindhu Patel 
c; Dadu Patel. I.L.R. (1945) Nag 433=1945 
N.LJ. 94=AJ.R. 1945 Nag. 119. 

Ss. 12, 13 and 14 — Scope and effect — 

Transfer in violation of S. 12 — Effect — Proceed- 
ings under Ss. 13 and 14 — Liability of the person 
put in possession for arrears of transferor. 

S. 12 of the C. P. Tenancy Act does not render 
transfers in contravention of its provision^; void. 
They are only voidable, and that by a limited 
•class of persons and in a very special and limited 
way. Hence there is no determination of tenancy 
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on such a transfer. Now by virtue of Ss. 13 and 
14 the heirs ot the transfenng tenant steps into 
the shoes of the transferee and thus acquires the 
tenancy subject to all its liabilities, just as much 
as he would have done had he succeeded as an 
heir on death. The usual rule that the assignee 
of a tenant’s rights is liable for arrears in the 
same way as the original tenani because of the 
privity of estate between the landlord and him- 
self, would apply (Bose, J ) Ganpat Govind 
V. Natha Bai. I.L.R. (1943) Nag 379=15 R 
N. 133=203 I.C. 439=1942 N.L.J. 531=A I R 

1942 Nag. 136. * ’ ' 

Ss. 12 and 13 — Surrender of holding — 

Landlord leasing part and retaining rest — Sur- 
render in respect of part retained— -JVhether valid. 

VV^here a tenant surrendered his holding to his 
landlord who leased a part of it to third persons 
and retained the rest as his khudkasht. 

Held, that although the surrender in so far as 
it resulted in a lease of a part of the hrdding was 
contrary to S. 12 of the C. P. Tenancy Act, it was 
valid in respect of the part retained by the land- 
lord (Binney, F.C.) Tfjilal v. Motiram. 

1943 N.L.J 373. 

Ss 12, l3 and 35 — Surrender in favour of 

one, not a lambardar — Remedy of lambardar. 

Where there has been a transfer in violation of 
S. 12 of the C. P. Tenancy Act, the proper course 
for the lambardar is to proceed before the 
Revenue authorities. If it is treated as if there 
has been no transfer, then the lambardar must 
determine the tenancy before seeking pos'-ession. 
(Stone, C.J- and Niyogi, J.) Mahomed Khuda 
Bux Ramchandra Rao. I.L.R. (1941) Nag 
74.3=1941 N.LJ. 497=198 I.C 449=14 R.N. 
224=AI R, 1941 Nag. 328. 

; — S. 12— Surrender of holding — Validity- 

Main object to settle debts and save part of 
holding. 

Where in making a surrender the main object of 
the tenant is to settle his debts with the landlord 
and to save a part of the holding, and there is no 
attempt to defeat the interests of his heirs, the 
tran‘'action is not a transfer contrary to S. 12 of 
the C P- Tenancy Act. (Binney, F C.) Rakhma- 
BAi V. Jankoo. 1943 N.L.J. 498. 

Ss. 12 SCD.6.1Z— Surrender to lambardar and 

sale by latter — Validity. 

Though the transaction of a surrender by the 
tenant to the lambardar and the sale by him to 
another in proprietary right take place within 3 
days of each other, it^ cannot be held to be one 
transaction constituting a transfer of an occu- 
pancy right and could not be questioned. (Binney, 
F.C.) Janrao Bhagwantrao v, Rrahlad Bati- 
RAO. 1941 N.L.J. 502. 

S. 12 (2)-— Effect of sale of proprietary 

interest resetving khudkasht — Transferor if 
becomes occupancy tenant who can claim exemp* 
tion from attachment and sale 
When a proprietor’s entire interests in a village 
is sold excluding khudkasht, it is doing that 
which is legally impossible so far as khudkasht is 
concerned. The khudkasht is not his to be so 
reserved or excluded. The sale of the share 
would be good and would stand. The reservation 
or exclusion would be bad in the sense that no 
right, title or interest in the land would remain 
in the proprietor or transferor. It maj^ well be 
that it -would not be altogether ifieffective as 
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between the li aiisfenu ;n;il ticiiKleiee. It may. 
lu; that an esto[)t>ei unllariM asi'etwecu them 
but iL would uoi aJu'C; ihc ru.4i>tN of thirvl parties 
aud it woidd iioU iiuilce the tiMii-fcTor a teiumt ol 
s<.)iue .‘■ori so ;is o> t laiui exoinjition f;uni atttuli- ■ 
nicnt and '^.lio so ! iv ,'is tlic k!i ui! kaslit is coiw 
cerued. ("husu’, L'.J\ aiui I>osi% J.) Emmim 
l)KSiin\xi"w . I) ViTAiKAVA 1 94 2 N . L. J . 1 7 7 . I 

S. 13~A -/'I'uant (ji'viiifj nolict' of itUcnlton | 

/() .O'//- i^othllon! u/'/'/yfuf; to TafisHdar to fix ■ 
■rol.-io---. t i'l'iiciition f?ia(ic loiihoiit deposit—! j ' 
ouiintoioobic. 

An oecupancy tenant jA'ave to Ids landlord a ' 
written notice of Ids iuteutiun to scil Ids luoldin;;, ' 
The landlord retdied that lie was prepared to 
purchase bui that the price was too inncli and 
not reasonable- l.''he landloial then ap{)lied to tiie 
Talisildar t hat tlie land slioidd lie sokl to him at 
a reasonable price, llie. Tahsildar ordered the 
landUvrd to dc[)Osit the original cousiderntioii 
money and the tenant tcj execute a sale deed in 
favou r o f the landlord. Overriiling' the conten- 
tion that the bui'llord’s atiphcation should have 
been rejected in the first iiistatice as it was not 
accompanied i^y a depiisit, 

Held, tiiat as it wms not indicated anywhere in 
S- t2-A of the C. P. Tenanev -3ct in wlial cir- 
cumstances a revenue olhcer was recinired to f x 
the value cvf tlie right when he was dealing: wilii , 
an ai)p!ication under sub-S. (5), it wms not sur- 
prising: that the landlord considereii that he wasj 
entitled to {(tiestion the reasonableness of the 
consideration mentioned in the notice and that in , 
the circuinstaru-es it was not justifab’e to hold 
tliat the Tahsildar had no jurisdiction t^: proceed 
with liu‘ a[>plicatiori owing to his failure to insist 
on the deposit being made at the time the aptvli- 
cation was pre‘'Cnto<I to him. (Himiev, ; 

Oau P>fU.\un.AL ze PAUtJ'niA. 1944 NX J. 58. 

S. 12-A (1)'— Notice not mcntwnintj name i 

of prospective purchaser— Validity. " i 

A notice gtiven by the tenant to his landlord, 
under S. l2-A ( 1 ) of the Central Provinces 
Tenancy Act, which doe.s not mention the name 
of the prospective purchaser, is invalid. 
(Rau, F.C.) Kkishnaji v. Khan AfAiiOMEp. 
1945 N.L.J 605. 

S. 12-A (51 (asamended in 1939) — Ap- 
plication by landlord — Deptn'it lolthin thirty days 
of notice — / / necessary. 

A landlord at)plyii'g under S. l2-A (5) of the 
Tenancy Act to the revenue officer for the fixa- 
tion of fair price must deposit the amount men- 
tioned in the notice of the tenant within thirty 
days* Otherwise, he would lose his right to pre- 
empt. (Rau,P. C) Nampko V. Nago. 1945 
NXJ. 575, 

S. 12 A (5) (as amended in 19Z9)— Land-* 

lord considering price stated in ienatiPs notice as 
excessive — Whether can apply to revenue officer 
to fix fair price. 

Where a tenant gave notice of his intention to 
sell his holding for a sum named and rhe landlord 
replied that he was willing to buy the right but 
that the price quoted was exorbitant and applied 
to the revenue officer for the determination of a 
reasonable price, 

Held, that the landlord must be deemed to 
have permitted the sale, that if he intended to 
purchase the right he must purchase it from the 
tenant at the price stated in the notice, and that 
the revenue officer was not competent in the 
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c‘'rcumstnnccs of the case to fix tlie fair price 
{Ruu, ) Nam nro v*'. Na. o. 1945 N 12 . 9 . 575 ' 

"■ “S 12 A (9} — fi’o.o}:fs notice of intention 
to sell hOi spccifyiiuj ficl>!<: and not noniiug trans- 
feree- Landlord giviny Jiotice oi inlenli^o] to pur- 
I'lnisc but taking no a chon — Sale of holding-^ 
Application by the landbind under snh-S. (9)—Jf 
lies. 

Ivc,si)orident served a tio'lct; ou her landlord 
c-xpri-s^ing Iier mieniiun to traiwfer her .‘■hare in 
an occtipaney hohliii.g for ks. .sOO. The notice 
did not specify tlu' hcldis; v\}iicli would be trans- 
fei red and did not name the transferee. The 
landlord gave notice e*! his intention to purchase 
but look no acl'on until almost a \car afterthe 
respondent bad sold iuu' ht'>!din'r. Ou auapphea- 
fion by the landloial under .S. 13-A ( 9 ) of the C. 
P, 'rcnaney Act. 

//r/(/. that (he appliralion did not rn',thatthe 
sale dee<l did not differ nuUeiially from the 
nodec, that t e purcha^e money was as stated in 
the mhiee and the property transferred was the 
rcwpondenl’s share, that tlierc had been no con- 
travention of any of tlie provisions contained in 
sub’Ss. (1) to (7) and that r here was no reason to 
consider the argiinuuit that tlu* tenant's notice 
was a valid notice under suh-S. ( 1 ) as the land- 
lord accefifcd it and acted rm it. (Pdfiney, F,C,) 
I.Ar.tiAuAi to (’.AsxNTiaAi. 1944 N.L.J 146. 

S. 12 A ( 15 ) — S'lff/ under -Consideration 

not proved to be fraudulently stated —Dismissal 
oj suit — If proper. 

Under S. 12-A ( 15) of the C. P. Tenancy Act, 
the right to institute a civil suit i.s based on the 
grijund that the consideration is fraudulrntly 
stated in iiic sale deed, and if it he found that the 
consideration was not fraudulently stated, then 
the basis of dm civil suit dipppears. and the suit 
must fail. Tiic lainhardar is not entitled to ask 
the Civil Court to fix ;i fair consideration and 
pass a decree. (Pollock, J ) Shuiuhak Shri- 
KRisfiNA 71 . Kijsici. T.L.R. (1945) Nag. 865 =: 
1945 N.L.J. 404.-A.I.R. 1945 Nag. 248. 

Ss 13 anrl 12 — dcceptance of surrender by 

co-sharer -loorklng as joint bimbardar — S'urrendef 
if in contravention of S. 12 — Rtfjht of acquiescing 
lamhardar to challenge. 

Where a surrender of‘an occupancy boldine: is 
, accepted by a co-sharer wlu) was for 1 . ng work- 
' ing as joint lambardar ami taken to he such by 
all including the lambardar appointed it is not 
open to the latter to ^eek to set aside the sur- 
render as bemg in cont ravention of 12 of the 
C. P* Tenancy Act inasmuch as he him^.elf had 
acquiesced in treating the other as joint larahar- 
dar, tliough not really appointed as such. The 
latter must be taken to have acte<! a.s a co^sliarer 
on behalf of the proprivtarv bfidy and with the 
implied consent of tlie lambardar (Binnev, F. 
CA ^ARiiuiXAH Kuan v. Kkuaknath. 1942 N. 
L J. 69. 

S. —Heir horn subsequent to transfer-^ 
Whether can apply. 

Applications under S. 13 of the C P. Tenancy 
Act arc not restricted to the heirs in existence at 
the time of the transfer. Even heir.s born sub- 
sequent to thc^ date of the transfer can apply 
un'’er the sectinn (Binncy, F.C.) SobhaRAM v, 
Itwart, 1943 NX j 258. 

— - — S 13 — Lambardar failing to fake action 
under— If can sue for joint possession. 
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C. P. TENANCY ACT (1920), S. 13. 

A lambarc^ar who omitted to apply under S. 13, 
C. P. Tenancy Act, for possession of an occu- 
pancy holding surrendered by the tenant to his 
co-bharer can sue his co-sharer m the Civil Court 
for joint possession of the holding because when 
a lambardar sues his co-sharer in the Civil Court 
for joint possession of the holding he is so suing 
as co-sharer, which he may do in spile of the fact 
that he could as larnbardar sue to set aside the 
transfer under S. 13 of tiie Act and claim to be 
put into exclusive possession of the whole hold- 
ing on behalf of the proprietary body. {Grille 
and Gnier, //.) Ganpati v Sakha^am I L R. 
(1941) Nag. 454=195 I.C. 869=14 R N. 70= 
1941 N L.J. 307=A.I.R 1941 Nag 221. 

— — S. 13 — Sale of holding by unregistered deed 
— Application by heirs — If maintainable, 

A sale of an occupancy^ holding by the tenant 
to a stranger cannot be said to be a legal tran- 
sfer, if tlie deed witnessing the sale is not regis- 
tered and the possession which the transferee 
obtains being in pursuance of an incomplete 
transfer is only the possession of a licensee As 
there is no real transfer, no cause of action 
accrue^ to the heirs of the tenant to apply under 
S. 13 of the C. P. Tenancy Act to have the trans- 
fer set aside {Rau. F. C.) Mt. Sonnat v, 
Dhansm. 1945 N L.J. 58. 

Ss. 13 and 105 (c)^Sale of occupancy 

holding — Remedy— Jurisdiction of Civil Court, ^ 

Where a transfer of an occupancy holding is 
valid as between parties thereto but voidable at 
the instance of the landlord on account of the 
provisions of S. 12, C. P. Tenancy Act, which 
prohibited such transfers, it could only be avoid- 
ed by the lambardar applying under S. 13 of the 
Act to the Revenue Officer. No suit to avoid it 
could be maintained m the Civil Court, {Niyogi, 
I.) Jamna Prasad v. Singhae Bansidhar. 1941 
N.L.J 643. 

S. 13 — Scope of— Surrender obtained by 

co-sharer — Lambardar resorting to remedy 
under S. 13 — Equitable relief to co-sharer. 
Lachhman Singh v. Moti Singh. [See Q.D., 
1936-^40. VOL, L, Col. 821 ] I.L.R. (1941) Nag. 
348=192 I C. 6=13 R.N. 217. 

Ss. 14 (2) — Application putting forth claim 

— If can be made after date fixed. 

S. 14 (2) of the C. P. Tenancy Act prescribes 
for a notice to all known heirs and a proclama- 
tion inviting all persunb claiming to be heirs to 
appear on a particular date fixed. The section 
does not bar the consideration of a claim made 
even after the date so fixed. {Binne\u F C.) 
Chandrabai Kalar V, Rafanlal Balgovind. 
1942 N L J. 598, 

Ss. 24, 30 and Z2— Exercise of powers 

under S. 24 — Caution to be observed — Failure to 
. comply with Ss. 30 and 32 — Effect. 

The powers of summary ejectment given to the 
Revenue Officer by S. 24 are drastic and have to 
be exercised strictly in accordance with the pro- 
visions of that section and the other provismns 
regulating ejectment. The ejectment is subject 
to the provisions in S. 30 as to payment of com- 
pensation. Ss. 30 and 32 are mandatory and if 
they are not complied with the ejectment is 
without juri(;diction aud not according to law. 
{Burton, F.C ) Ghaisso Sakharam v. Daya- 
KAM. 1941 N.L.J. 233. 


C. P TENANCY ACT (1920), S. 35. 

— -S. 24— (Prior to amerdment) — Notice of 
ejectment not mentioning amount of arrears — If 
can affect ejectment. 

If a notice under S. 24. C. P. Tenancy Act in 
fact is served on the tenant and he is not so 
misled by it that he suffers substantial injury, 
then no plea based upon an omission to state the 
amount of arrears in the notice or such other 
error or omissions is of any avail. Ejectment 
could not be set aside on account of the omission 
in the notice. {Binney, F. C.) GanpatraO v. 
Santosh Rao. 1942 N.L J. 513. 

Ss. 24 and 100 — Possession given to land- 
lord under S. 24 — If can be questioned m proceed-^ 
ings under S. 100. 

S. too of the C. P. Tenancy Act cannot be used 
to call in question possession given to a landlord 
in proceedings under S. 24 ot that Act. {Binney, 
F.C.) Shankarrao V. Mirgu. 1943 N.L J. 520. 

S. 2^— Transfer of order of ejectment — 

Powers of Revenue Officer in dealing with — 
Question of discharge of decree, if can he ad- 
judicated upon. 

Although the Revenue Officer to whom the 
‘order for the ejectment has to be transferred 
under S. 24 of the C. P. Tenancy Act is not 
empowered to adjudicate on any such matter as- 
the discharge of the decree, yet if such a point 
is raised, should return the matter to the Court 
for determination. The Court which passed the 
decree on the executing side or any Court to 
which it transferred the decree could in execu^ 
tion entertain this question as to the ‘discharge^ 
of the decree. {Stone, C J.) Makhanlal v. 
Bodhiram. 1942 N L.J. 348. 

Ss. 30 and 32 — Failure to comply with — 

Effect. See C P. Tenancy Act Ss. 24, 30, 32. 
1941 NLJ 233. 

— — S. 32 — Construction — 'Arrears and costs 
which have been ascertained in the proceedings * — 
If includes decretal amount. 

The words “arrears and costs which have been 
ascertained in the proceedings’ in S. 32 of the C. 
P. Tenancy Act do not include the decretal! 
amount. It cannot therefore be set off against 
the amount of compensation. {Binney, F, C.) 
Ramlal V. Padamlal. 1941 N.L.J. 237. 

S. 33 — Question of law — If can he raised 

at any stage. 

A question of law can be raised at any stage, 
although not raised in the original case or in first 
appeal. {Rau, F C.) Ramdas Govind v. Shiv- 
praSad. 1945 N.L.J 165. 

S. 35 — Abandonment — Meaning — Right of 

rei ersioners, when abandonment is by life holder 
of occupancy tenancy, 

The word ‘abandonment’ in S. 55 of the C. P. 
Tenancy Act is used in the usual legal signifi- 
cance and not in any special seme. When a life 
holder of an occupancy tenancy abandons the 
holding, the next reversioner can on the death of 
the bolder sue for a declaration that the tenancy 
was not extinguished by abandonment, {SionCr 
C J. and Bose, J.) Vurltdhar v. HazaRIlal. 
ILR. (1942) Nag. 703=1941 N.L.J. 612=202 
I.C. 25=15 R.N. 61=A.IR 1942 Nag. 108. 

S. 35 — Abandonment of holding — Proofs 

Tenant purporting to transfer holding under void 
sale-deed — Suit by landlord for ejectment of 
transferee — Tenant pleading that he claimed no- 
interest in holding 
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THE pUKSClL'EiSNlAL DIGEST, 1941 - 


C. P. TENANCY ACT 1,1920), S. 36-A. 


C. P. TENANCY ACT (1920), S. 49. 


A tciiuiit purported to (raiihrcr his liokliuK b.V ; ten.iiit. Where a person advances money 


a voul salc-dccd, a 
eject 11 le traiisterct 
110 intcrcsl in tlic 1 
dnuv Ironi the smt 


aad when the huidioul sued to i to an occupancy tenant on the iootot a mortgage 
.e lie pleaded that he churned | bond on the security of ins occupancy lands, and 
holding and desired to with- j gets it registered, he gets ny riglUs under the 

document and lie cannot there fore chum a right 


held, mat abandoiiiueni has been established j to sue lor and obtain a decree lor foreclosure on 


by Yhe ’ tenant's own pleading m the suit, iiy 1 the basis oi the niurigage bond, even though the 
'vvhat he believed to be a sale he abandoned all i tenant mortgagor may have diverted pan of the 
chum to the holding mid at no time had any j lands to nun-agncuUiirai purposes, c.//., by build- 
dmireor any legal iicn for recovery of posses-; mg a house on part oi the holding, the docu- 
sion. h'urtUer, it nunt be presumeil as between i mcnl would not be eftective as a inoiigage docu- 


the laudlord and a trespas^c^ (which is what the I ment. S. 46 of the Act ap[)lics m such a case, 
transferee is since he has no title at all) that the {Monohar Lull and fU-oinjh, JJ.) Walzichatri 
Ymant has abandoned the holding. (6ha//c, th ./. | at Si no u ^ Pat 5^ 438== 


dnil llemcon h) (.hiiMiuiu I'atki. v. Da u ', 16 R.P. 91—9 Cut. P.T. 67,. 24 P.L.T. 418= 
.dvvKi.. I.L.R. ’(1945) Nag. .X33=::1945 N.L.J 94 ; 10 B.R. ISG.i^A.I.R. 1943 Pat. 386. 

= A. I. R. 1945 Nag. 119. _ I Ss. 47 and 48 — s'eo/h’ — l/HiHithoriscd 

S. 36-A ! h'claniiion oj tenant to be i transJer—O niissiofi to aroid under S. 17 — Effect— 

niakbuza — Diserelion oj Ojjitef Diti- Dispossession oj transjcrec — to sue in 

sion 0 j land to non-aiD'iciiltnral purpose conlcm- — Absence of rcijistered sale deed— 

Under S. 36-A of the C. ih ienancy .Act, the 'hinder S. 46 (3) of the CP. Tenancy Act, an 
the Revenue Ohiccr s discretion to declare an nnaiiihoriscd transfer by an occupancy tenant is 
occupancy tenant to be a remains not void. Such a transfer is voiY 

unhampered provided that he follows the rules oi ; pj maimer prc.scribed by Ss. 47 and 

procedure laid <l_owm ami arrives at a oonsulercu If theprucediue prescribed by 

raiding. There is nothing in the section itsen or g 47 and no application is made, 

even in the Idules to indicate that m all cases in tr.uisfer remains good and cannot be avoid- 


procedurc laid <lowm and arrives at a considered 
finding. There is nothing in the section itself or 
even in the idules to indicate that in all cases in 


which division to non-agricnltural purposes is Hut the transferee who ha.s no title deed in 

contemplatedj declaration sjnmld tie^^ retused. the sale <iectl not having been regis- 

{Ramsden, ^''- 6 ) A.t.naI'UUANAI’AI ru Aaina. cannot maintain a suit in ejectment, if he is 


1945 NLJ.314. . , , . . . . dispos.scssed. lie is e.Aactly in the same position 

S. 38 h..iuitdble principles If as a transferee who is allowed to take advantage 

applied to enfi^rrenient of tenancy by contnut. defendant lo resist ti possessory .suit under 

S. 38of the L. t;. ienancy Act does nut pro- 3 P. .Vet, as amended in 1929. 

chide the applicatnm 0 f eipntahle pnnciples e\ en t;;../ Munohar LalL J.) Rauha- 

wiiere. the incidents of the tenancy are governed ."^a.na Kot 'i. 23 Pat 645= 

by contract, {ruranik and Difjby, JJ ) .pV^id- 213 i.c. I85.:::l8 R.P. 9 :10 Cut L.T. 71= 
KISHANI.AI- irVi 1945 P.W.N. 230 -11 B.R. 265 =A.I.R. 1945 

(1944) Naw. 877-^219 TC 163.^1944 N.L.J. - ^24. 

321=:A X R 1944 Nag. 229. , 

s'. 46 -Ai.pHeabilitj-Lan(U ceasing to I,e ! ; Ss. 49 and 37-..;^o(vito, ,, «/*/, 

lUnral and trcati'd as non-agnciiltur.al. I’.\u-! ciiltu'<itiii<; riyltty ki;jht /„ kam/tr. 


agricultural and treated as m>n-agricultiiraJ. l ak- 
mYsh WAR Prasad Wadi i Cu it atki. { .Vcc Q.D., 
l936- '40 VOD. 1 Cod. 813. i 196 I.C. 724.m8 B.R. 
B 9 “AI R.194i Pat 352. 

S. 46 —Scope -“Three usui ructuary mort- 
gage ileeds instead of one to evade provisions of 
iaw as to registration— Validity. See Ri-:orsTKA- 
txon act, S. 17. 11 Cut L.T. 42. 

-.-Ss. 46, 47 and 48— ITamsfer in contraven- 
tion of S 46 (3) — Effect— Landlord's remedy — 
Pailure to avail remedy— Effect. jAimA»saAH 
V, KAKCHEDJtAL. [See Q. IL, I930-’40, Vol, 1, 
C0L.828j. IX.R. (1941) Nag. 203, 


W'here the cuhivating rights alsn have been 
given up along with the proprieiary rights? a 
jiermii acipnring both the lights in respect of a 
iitdd can tratmter tlie cultivating rights to any 
one he plea.ses or coulinu the tn iisfer oi them if 
tliey ha 1 already been transferred, iSione, C,J. 
and Aiyoiji, J.) PAi'.tJDAL Mandram r'. Mani- 
KDAD PiKtiAKiDAi. I.L.R. (1941) Nag. 124=192 
I.C. 826 = 13 R.N. 280...:ig41 N.L.J. 142= 
A.I.R. 1941 Nag. 79. 

Ss. 49 and 12 (2) and Provincial In- 
solvency Act, S. 2B— -Ad indication of pioprietor 


— -S. 46 i5)— Applicability and scope— Occu- \ as insolvent— Effect— Cultiaatinfj rights i>i sir-// 
pmey holdiw-^Mortgage— Registration of morh ' vest in Receiver— Law after Amending Act XI of 
gage: deed—Bfect—Suit for foreclostire by mort- ; 1940. 

gages — Maintnindbility — Diversion of part of j On the adjudication of a proprietor of a village 
iands to nou'-agriciiltural purposes — Effect. ^ j as an maolvcnt his proprietary right in .yiV land 
S. 46 (5) of the C. P. Tenancy Act contains a j vests in the Receiver. The proprietor loses his 
clear prohibition that no document shall be , right to occupy the .fiV land as proprietor and be- 
admitted to registration, and therefore the mere ; comes an occupany tenant of such sir land under 
fact that a registering officer admits a document : S. 49 (1) of the C. IL Tenancy Act. The cultiva- 
•to registration, cannot clothe the claimant under : ting rights in sir remain with him and do not 
the document with any rights which can be en- ! vest in the Receiver on account of S. 12 (2) of 
forced in courts of law. The registration, if j the Act The Receiver cannot, therefore, lease 
effected, is in violation of the clear prohibition : out the occupancy holding er sell the standing 
and is therefore null and void. A registering | crops. The amendmeuts iritroduccfi in S. 49 by 
sofiicer has no jurisdiction to register a document | Act XT of 1940 do not alter this legal position, 
which purports to transfer the right of an occu- 1 {Pollock and Sen^ JJf) Manoiiar v, K, S. 
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€.P. TENANCY ACT (1920), S. 49. 

Mishka. I.L. R. (1945) Nag. 363=1944 N.L. 
J. 293=A I.R. 1944 Nag. 350. 

S. 49 — Execution sale of proprietary share 

of gSLontisiin Sambalpur territory — Purchaser, if 
gets bhogra land. 

The transfer of proprietary share of a gaoniia 
in a village situate in Sambalpur territory in- 
cludes by necessary implication the hhogra land. 
Qaontiahi right comprises the right to collect 
rent and pay a fixed sum to the Government, the 
right to hold hhogra land in ownership and the 
right to hold non-hhogra land as an occupancy 
tenant or a lessee. If, therefore, the proprietary 
share of a gaoniia in a village is sold in execu- 
tion of a decree, the purchaser acquires a pro- 
portionate share in the hhogra land. (Niyogi, /.) 
Bhogilal V Mehtar Banshi. I L.R. (1945) 
Nag. 548=1944 N.L J. 427=A.I.R. 1944 Nag, 
.369. 

S, 49 (1) (b) — Final mortgage decree for 

sale against khudkasht fields — Some of them suh- 
sequently recorded as sir — Cultivating rights in 
sir fields — Whether can he sold. 

Where after a final mortgage decree for sale is 
passed against certain khudkasht fields, some of 
the fields become recorded as sir, the cultivating 
rights in these sir fields cannot be legally sold, 
(Gnlle, C J, and Puranik, J.) Dashrathsa 
Shankarsa MaN'Gilai. I L.R. (1943) Nag. 
634=209 I.C. 549=1943 N.L.J. 448=A.I.R. 
1944 Nag. 29. 

S. 50 — Sanction to transfer s\v— Discretion 

if can be directed to be exercised — Proper order 
to he Passed by Civil Court, 

No Civil Court can dictate to a Revenue Officer 
as to the granting or withholding of sanction to 
transfer sir. It can only dictate to the party 
•concerned what he is to do. The proper order 
would be that the party should take all necessary 
steps to obtain sanction, the other party being ! 
.given liberty to apply to Court for further direc- 
tions should it appear that steps are not being 
taken to carry out Court's orders. It is for the 
Revenue Court to decide whether sanction should 
or should not be given. {Stone, C J ) Hiralal 
V. Munshi Rahmanlal. 1942 N.L.J. 340. 

S. 58-A and Central Provinces Tenancy 1 

(Amendment) Act (XI of 1940;, S. 55 — Land- 
lord obtaining rent decree before and executing it 
■after amendment— If a charge holder, 

A landlord who obtains a decree for arrears of 
rent before the amendment of the Central Pro- 
vinces Tenancy Act by Act XI of 1940, holds a 
•charge on the holding, if the decree is pending in 
-execution or an application for its execution is 
made after the commencement of the Amend- 
ment Act. {Puranik, J,) Rewaprasad v. Babu 
Punamchanda. 1945 N.L.J. 507. 

— S. 63 (3) — Wajib-ul-arz entry declaring 
tenant as holding land rent free for ever for 
maintenance— Whether effective after tenant's 
■ death, 

h wajib-uFarz tnxry under S. 63 (3) of 
the C. P. Tenancy Act of 1898 declaring the 
tenant as holding land rent free for ever for 
maintenance will, under the proviso to S. 63 
(3), be effective during the currency of the 
settlement. A successor of the tenant can, 
therefore, claim the benefit of that entry during 
the currency of the settlement. (Puranik, /) 
Reharilal Lachhiram V, lVCukutabai. I.L.R. 

Q. D. 1-44 


C.P. TENANCY ACT (1920), S 95. 


(1943) Nag. 516=208 I.C. 634=16 R.N. 98= 
1943 N.L.J. 343=A.I.R. 1943 Nag. 250. 

S. 74 — Wrongful acts of servant — Liable 

lity of zamindar. 

The zamindar is not liable to a penalty under 
S. 74 of the C. P. Tenancy Act for the wrong- 
ful acts of his servant, if he neither expressly 
authorised nor personally co-operated m them, 
{Rau, F, C.) Dharamrao v, Tukya. 1945 N. 
L.J. 197. 

I S. 81 — Suit by lambardar for arrears of 

' rent — Amount wrongly paid by tenant to previous- 
lambardar as rent for year previous to years in 
suit — If can he sei-off. 

In a suit for arrears of rent by a lambardar, 
the tenant cannot^ claim to set-off an amount 
wrongly paid by him to the previous lambardar as 
rent for the year previous to the years in suit 
without knowing that the rent for that year had 
been suspended b> Government. Such a 
is not permissible under S. 81 of the C. P. 
Tenancy Act. {Puranik,],) Narayan z/. Badri- 
DAS. I.L.R. (1945) Nag. 691=1945 N.L.J. 
341=A.I.R. 1945 Nag. 271. 

S. 88-A — Cases under — Procedure— Cr. P. 

Code or I. P. Code — If applicable See Central 
Provinces Land Revenue Act, S. 201. 1945 
N.L.J. 542. 

S. 88-A— Cases under — Revenue Officer, if 

can start suo motu. See Central Provinces 
Land Revenue Act, S. 201 . 1945 N.L.J. 542. 

S. SB-A— Payment by landlord- if must he 

made at market rate — Payment in kind— Permis- 
sibility, 

Unless payment is made in full ii.e.) at reason- 
able or market rates and according to the work 
performed the landlord is liable to be penalised 
as provided in S. 88-A of the Tenancy Act, in 
respect of each day's work or each task which 
has not been fully paid for. Payment in kind, if 
accepted as such by the labourer is legally per- 
missible-provided, of course, that the value 
thereof is equivalent to the amount of wages due 
at reasonable or market rates. (Ramsden, F.C,) 
Ranashah Bapu V, Shaligram. 1945 N.L.J. 
542. 


S. 89 — Surrender — Registration if neces- 
sary lor its validity. Kashi Prasad v. Bed 
Prasad. [See Q.D. 1936-’40, Vol. 1, Col. 832.] 
I.L.R. (1941) Nag. 386. 

S. 93 and Partition Act (1893), S. 2 — 

Partition not possible in view of S, 93 — Power of 
Court to apply S, 2, Partition Act, 

Where in view of S. 93 of the C. P. Tenancy 
Act read with R. 2 of the rules framed by the 
Financial Commissioner in exercise of p« wers 
conferred on him by S. 109, partition of an occup- 
ancy holding is not possible the Court can order 
sale under S. 2, Partition Act and distribution 
of the proceeds. (Niyogi, J,) Capur Chand v, 
Shankarfao. 1942 N.L.J. 134. 

S. 95 — Creation of occupancy tenancy — 

Reservation by landlord of his right to fruit trees 

—Legality. ^ ^ rr. * r 

After the passing of the C. P- Tenancy Act of 
1920, it is not permissible for the landlord to 
create a tenancy and reserve the right to the 
fruit on the fruit trees in the holding for 
when no such light existed on the date 
Act came into ^<>rce. (v9e#i, L) , S 
Pandit Rajabhau. I.L.R* 1^1 — 
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C.P. TENANCY ACT (1920). S. 95. 

217 I.C. 75-17 R.N. 83=1944 N.L.J. 32= 
A.I.R. 1944 Nag. 94. 

S. 9S ~~Scrub-/u^i(^lt’~'^'cnu}it's 7ighf io 

aptropriaie sale proceeds. 

Under S. 95 ot the C. 1\ Tenancy Act, a tenant 
is entitled only to clear his land of scnib-jungle. 
He is not entitled tn appropriate it in the sense of 
makin.'^ li a niarkelable commodity and selling it 
as fuel a.nd appropriating its sale proceeds for 
hnii'Glf. Scru'o-juugle is of spontaneous growth 
and is not the result of human labour and is not 
thus a pan of agriculture. That spontaneous 
growth which is on the land is a part and parcel 
of the land and belongs along with the land to the 
landlord. Uut as it interfere^ with the proper 
cultivation of the land the legislature considered 
it proper to grant the priviUgeto tlic tenant to 
whom tlie land is let of clearing his land of that 
wild and spontaneous growth. The tenant may 
clear it up in any manrier he cliooscs— either by 
uprooting and throwing it out or by buniing it on 
the spot or l)y cutting it and absorbitig it for pur- 
poses subservient to agriculture. The law has 
not undergone any change by reason of the 
amendment of 19^10. (Grille, CJ., Niyo.ai and 
Puranik.JJ.) Goi-aluas z'. klsT. AIai.la. I.L.R, 
<1943) Nag. 298~-207 I.C. 539=-:16 R.N. 42rr. 
1943 NXJ. 214=:A.I.R. 1943 Nag. 200 (F.B.). 

S. IQQ—Nainre of ^ provision — Landlord 

creating occupancy tenant right in iavnur of third 
pe7‘Sons — Remedy of tenant excluded from posses- 
sion. 

S. 100 of the C. {’. Tenancy Act is only an 
enabling provision for a tenant who does not 
wish a final deci.sion on the point of title but 
w'ants speedy recovery of pr>ssession in a cheap 
manner on the prhna facie record of his tenancy. 
A civil suit is not barred by S. 105 of the Act 
Where the landlord has created occupancy tenant 
right in favour of third persons, the proper 
remedy of a tenant^ who has been excluded from 
possession is a civil suit against them in time 
under Sch. 11, Art 1 of the Act and nut an appli- 
cation under S. 100 of the Act against the land- 
lord who had already parted with possession 
Any order that may be passed under that section 
will not bind the occupancy tenants simply be- 
cause their landlord was a party thereto. {Grille, 
CJ.and Puranik, J.) JiwaKuiiar v, Bakaram. 
I.L.R. (1944) Nag. 135=213 I.C 32=rl6 R.N. 
255=1944 NX. J. 62=A.I.R. 1944 Nag. 92. 

100— Possession given to land ford under 

t . 24— If can be questioned in proceedings under 
. 100. See C. P. Tenancy Act» Ss. 24 an» 100. 
1943 NX. J. 520. 

— S» 105 (b )— rate levied from tenant 

at fiat rate per head irrespective of acreage-^If 
rent — Order of settlement officer abolishing it — 
Power of Civil Court to question. 

If the charge levied by the Malguzar for water 
from his tank is a charge proportionate to the 
acreage of each tenant, that charge would be in 
the nature of rent audit would be within /he 
competence of the settlement ofBeer to abolish 
that charge and to make the rental as‘?essment of 
the tenant commensurate to the benefit received. 
But if the water rate levied by the Malguzar 
from the tenants is a flat rate per head irrespec- 
tive of the size of the holdings, it cannot be taken 
as constituting rent. An order of the settlement 
IpfEcer abolishing that rate can, therefore, be 


C.P. USU. LOANS (AM.) ACT (1934). 

questioned by the Civil Court. (Grille, CJ an(P 
Sen,J.) CurNDu v . Indkaraj. I.L.R (1Q4a\ 
Nag. 431=216 I.C. 285=17 R.N. 68=194] 
N.L J. 15l=A.I.R. 1944 Nag. 175. 

- — — S IQ6--Arrcars of rcnt-Dccrcc obtained' 
by lambardar — Court and person competent ta 
execute it. 

When a Court presided over by a Revenue 
Ohicer passes a decree for arrears of rent it 
creates a debt of record and it can be executed as 
an ordinary decree by any Court. It i.s not neces- 
sary that tlie officer presiding over the executing 
Court should be a Revenue Officer. When the 
decree is obtained by a lambardar who is no 
longer the lambardar when it is executed, he can 
nevertheless execute it ami it is no concern of the- 
judgment-dehtor that a new lambardar has been 
appointed. The money collected will be held in- 
trust by the decree-holder lambardar. {Stone 
CJ.) ("hintaman ze Shrikisan I.L.R (1943^ 
Nag. 319=206 I.C. 93=15 R.N. 237=194^ 
N.L.J. 344=A.I.R. 1943 Nag. 138. 

S. 106 and C. P. Code (1908), S. 9-.^ 

Court trying rent suit — Nature of. 

Under .S. I()6, C. P. "J'eiuincy Act, the Court 
before whidi a rent suit is brouglit is a Civil 


. , , . . , Civil 

Court having as Us presiding oflicer a Judge 
with certain qualificafions. lie must be both a 
Judge and a venue Officer. (Stone, C./.V 
Makhan I.al V. lUnmiUAU, 1942 N.L.J, 348, ' 

Art. 1 — Abandonment by life 

tenant-- heversionePs right to sue for declaratm 
—.Starting point of limitation. 

Art. 1 of Sch. 11 to the C.P. Tenancy Act 
corresponds in principle to Art. 142, Limitation 
Act and as such there can be no adverse posses- 
sion against a person not entitled to immediate 
posses.sion until his right to possession accrues^ 
A reversioner’s right to pos.session would accrue 
on the death of the widow and hence wdien there 

an abandonment by a life tenant under S. 35 of 
the^ C. P. Tenancy Act, the starting point for 
limitation for a suit by him would be the death of 
the life holder. (Stone, C. J, and Bose., /,) 
MTmuuHAR V. HAZARii.Ar.. I.L.R. (1942) Nag. 
703=15 R.N. 61=1941 N.L.J 612=2021X35 
=A.I.R. 1942 Nag. 108. 

Sch. II, Art. 1—P.ncroachmcnt onpartof 

occupancy holding^ by projection of cavesSuil' 
for removal— Limitation — Limitation Act, S,Zl 
and Art, 142. 

A suit for the removal of an encroachment 
made by the defendant by projecting his eaves on 
a part of the plain tiflhs occupancy hoMing b 
governed by Art. 1, Sch. II of the C P. Tenancy 
S. 23 of the Limitation 
Act. The projection of the caves amounts to an , 
act of trespass and it is complete when the pro- 
jection is completed and the continuance of the 
projection does not amount to a continuing, 
wrong within the meaning of S. 23 of the Limita- 
tion Act. (Grilie, CJ. and Sen, J.) AMBAUASt/, 
PAJtatraya, I.L.R. (1944) Nag. 753=1944 
L. J. 467=A.LR. 1945 Nag. 78. 

AL PROVINCES USURIOUS 
.LOANS (AMENDMENT) ACT (1934)-// 
j retrospective. 
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C.P. VIL. PAN. ACT (1920), S. 12. 

The C P. Usurious Loans (Amendment) Act 
which amended the Usurious Loans Act of 1918 
has no retrospective operation. The result is 
that in transactions prior to 15 — 6 — 1934 the date 
on which the Amending- Act came into force 
recourse cannot be had to that Act. {Grille and 
Pollock. JJ.) Kalusingh V. Chhittu Singh. 
1942 N.'LJ. 455, 

CENTRAL PROVINCES VILLAGE PAN- 
CHAYAT ACT (V OF 1920). Ss. 12 and 15— 
Power of panchayats to control holding of mar^ 
kets and to leiy fees. 

S. 12 of the C. P. Village Panchayat Act 
confers a discretionary power on panchayats to 
undertake the control and administration of 
certain matters specified in it. I’hough markets 
are not mentioned expressly, holding of markets 
being a measure of public utility would fall 
under head ( 1) of S. 12 (1) and a Village Pancha- 
yat has power to levy fees for sales in a market 
under S. 15 (1) (^r), with the approval of the 
District Council. (Niyogi, /.) Seth Champa 
Lalv Village Panchayat, Semri Harchand. 

I. L.R. (1941) Nag. 161=193 I.C, 609=13 R. 
N. 340=1941 N.L.J. 49=A.I.R. 1941 Nag. 128. 
— S. 66 (1)— against member of Village 
Panchayat --Notice under S. 80, C. P. Code — If 
necessary. 

There is no provision in the C. P. Village 
Panchayat Act that a notice under^ S. 80, C. 
P. Code, should be given before a suit is institut- 
ed against any member of the Village Panchayat. 
It is only for the purposes of the Penal Code 
that the panch or every member of the Village 
Court or Village Panchayat is regarded^ as a 
public servant under that Act. (Puranik. /.) 
Mukundrao V. Durga Prasad. I.L.R. (1944) 
Nag. 687=216 I.C. 30=17 R.N. 49=1944 N.L. 

J. 79=A.I.R. 1944 Nag. 130, 

— — S. 66 (2) — Resolution of Village Panchayat 
Committee — If protected. 

Where a resolution of a Village Panchayat 
Committee is not passed as that of a Village 
Court or Village Bench, the members of the 
Village Panchayat Committee are not in any way 
protected in respect thereof by S- 66 (2) of the 
C.P. Village Panchayat Act. (Puranik, J.) 
Mukundrao v. Durga Prasad. I.L.R. (1944) 
Nag. 687=216 I.C. 30=17 R.N. 49=1944 N.L. 
J. 79=A.I.R. 1944 Nag. 130. 

CENTRAL PROVINCES VILLAGE 
SANITATION AND PUBLIC MANAGE- 
MENT ACT (II OF 1920) — Village Sanitation 
Panchayat constituted undex powers given by — If 
a juristic person. 

A Panchayat brought into existence under the 
powers conferred by the C. P. Village Sanitation 
and Public Management Act is not a juristic 
person and therefore cannot sue. (Stone^ C.J. 
and Bose, /.) Chairman, Village Sanitation 
Panchayat v. a.rdul KadaR. I L.R. i'1942) 
Nag 717=202 I C 621=15 R.N. 94=1942 N. 
LJ 438=AIR 1942 Nag 114. 

S 5(l)(d)andR. -Right to collect 

dues — If can be sold. 

The sale of the right to collect the dues which 
a Village Sanitation Panchayat ^ is authorised to 
collect by the C. P. Village Sanitation and Public 
Management Act is wholly illegal and outside the 
powers created by the Act or the rules made 
thereunder. {Stone^C. J.and Bose,!,) Chair- 


CERTIORARI. 

MAN, Village Sanitation Panchayat v. Abdul 
Kadar. I.L.R. 1942 Nag. 717=202 I.C. 621= 
15 R.N. 94=1942 N.L.J. 438=A.I.R. 1942 Nag. 
114. 

CERTIORARI— Writ of — Another remedy 
open — If can be issued. See Burma Tenancy 
Ordinance, Ss.6 (3) and 9. A.I.R. 1941 Rang. 
199. 

If may be issued only to correct judicial or 

quasi-judicial acts — Test of such acts — Order 
under R. 51-F (6) of Defence of India Rules — If 
can be corrected by writ. 

A writ of certiorari does not lie to correct 
purely executive or administrative acts but only 
acts of a judicial nature. In this connection the 
term ‘judicial' does not necessarily mean ‘acts 
of Courts’ in the strictest sense but may be acts 
of body of persons having legal authority to 
determine questions affecting the rights of sub- 
jects and having the duty to act judicially. The 
duty of ‘acting’ judicially implies something 
more than mere application of the mind by the 
authority on the materials before him. If the 
doing of the act is left entirely to the discretion 
of the authority as a purely subjective matter or 
if the official act is “discretionary and in some 
respects facultative”, it is purely an administra- 
tive or executive act. In such a case the autho- 
rity alone has to form his own opinion, in good 
faith of course, on the materials before him. A 
judicial or quasi-j udicial act, on the other hand, 
implies more than mere application of the mind 
or the formation of the opinion. It has reference 
to the mode or manner in which that opinion is 
formed. It implies “a proposal and an opposi- 
tion” and a decision on the issue. Jt vaguely 
connotes ‘‘hearing evidence and opposition.’* 
R 51'F (6) of the Defence of India Rules^does 
not involve the doing of any judicial or quasi- 
judicial act as distinguished from an administra- 
tive or executive act and therefore cannot be 
corrected by a writ of certiorari. {Ameer AH, A. 
C.J. and Das, /.) Banwarilal Roy, In re. 48 C, 
W.N. 766. 

If may issue against Province of Bengal — 

Order passed under Defence of India Rules — 
Government of India Act, Ss. 176 and 306. 

A writ of certiorari to correct an order made 
under the Defence of India Rules cannot issue 
against the Province of Bengal. “Province of 
Bengal” or “Provincial Government” or “Gov- 
ernment of Bengal”, whichever name one may 
use, is not a legal entity, a body corporate which 
can sue or be sued in that name. S. 176 of the 
Government of India Act authorises the use of 
the name of the province ^ only in respect of cer- 
tain suits and proceedings specified therein. 
Further, assuming the “Government of Bengal” 
can be proceeded against in that name, surely 
that name will mean or at any rate include the 
Governor. The issue of a writ against the ‘Gov- 
ernment of Bengal’ will therefore mean issuing 
process against the Governor which is prohibited 
by S. 306 of the Government of India Act. 
(Ameer AH, A. C. J. and Das,J.) Banwarilal 
Roy, In re. 48 C.W.N. 766. 

Jurisdiction of Court — Writ, if can 

issued by Court to bring up an order 
Judge of that Cotirt or of ^“^other 
—Ceylon (States Council Electwm^^miJ^ 
.Council, im-Order of ^ ^ 
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CERTIORARI. CERTIORARI. 

on election t^etitioii—i'oici’r of Supreme Court to ryots would be entitled to the issue of the 
direcl'ertt against such order. ^ prayed but that in the circumstanres of the 

A Ci)urt haviug jiinsdiction to issueawritof the Board of Revenue had the power to enhanr 
cerhoran will nut and cannot issue it to bring: up the rent by 37^ per cent, and dismissed the optl 
an < rder made by a Judge of that Court. Nor tion. The ryots appealed to the Privy Counnl 
will a Superior Couit issue the writ directed to Held, (1) that even if it was assumed that tL 
another Superior Court. While the ordinance collective Board exceeded its powers in exhanc 
constituting the Supreme Court o£ Ceylon does ing the rent by 37-$ per cent the High Court haH 
not center upon It original, but only appellate no jurisdiction, either indcpendemly of the loAl 
junsdicnon in civil cases, the cognizance of elec- civil jurisdiction which it exercised over 
tioii petitions under t lie Ceylon (States ^ Council Presidency Town, or soiel 3 H)y reason tlu reof ac 
Hleciions) Ordei in Council, is a special jurisdic- an incident of the location of the Board nf 
tion conferred upon the Supreme Court by the Revenue within the City of M adras, to issue a 
latter order in Council. An election petition is a writ certiorari to the collective Board of 
proceeding in the Supreme Court. Cognizance Revenue to bring up, in orchrtobe ({uashed itJ 
of these petitions is an extension of or addition order enhanemg the rent ; (2) that the collective 
to, the ordinary jurisdiction of the Supreme ; Board of Revenue did not exceed ilic power? 
Court and roiisequently certiorari cannot be i entrusted to it under S. 172 of the histares Land 
granted to bring up any order made in the exer- | Act by enhancing the rei t by 371 per cent, inas- 
cise of that jurisdicti' n. Lven if the election | much as proviso (b) to cl. (Ij of S 30di*d not 
Judge is to be regarded as a special or indepen- i apply to the case ; (3) that the duty ’imposed hv 
dent tribunal, his Court would be a Superior | S. 168 (2) of tlic Act to “have regard to the pro 
Court, (Lord Goddard.) Coonicsinha v, Hon- visions of the Act for dcicimming tlic rate^ nf 
OUrabucQ.L Die K rets Eli (1945) F.L.J. 96“ ' rent payable by a rvot’’ had no more definite or 

P C M L'fsufp ■ 'Tris' 

ir'.U. 85 — Qiy-iD} 2 M.CJ. 314 (F.C.). ; only reiiuired that those lirovisions must be laken 

Jurisdiction of High Court to issue — ’■ into considei at ion and that it was impo'.v.ible to 

Assessment order under Income-tax Act— Writ I say that the duty to have regard, inter alia, to the 
to challenge validity— Jurisdiction to issue. See ! prohibition contained in (iroviso (b) to S. 30 (1) 
Government of India Act, S. 226. 45 Bom.L. j was a duty to keep rigidly within the liraii there 
R* 31. ! imposed fur cases to which the section of its own 

Jurisdiction of High Court to issue— Board ' case applied. When giving directions under S. 172 

of Revenue — Order enhancing rent in revisioii in ' 9^ ^ L-states Land Act, the Board of Revenue 
proceedings under CJi. XI, Madras Estates Land ' ^ Court or the highest 

Act — Bower of High Court to call up and quash , ! hierarchy (if Revenue Courts, but as 

The Supreme Court at Madras by its charter I specially entrusted with parti- 

' ‘ • I cular duties which included duties of a juJicial 

1 character (Lord Chancellor.) RyotsoeGara- 
1 BANDIK) 7A ZaMiNDAR OF R AREA ICI MKpi. 70 I A 
129=::I.L.R. (1944) Mad. 


_ ^ Madras by its charter 

o! 1800 had no general power or control over the 
Courts of the East India Company in the mofus- 
silorover their ofikers acting judicially even i t t t> 
though they were British .subjects. It had no j DW) 

jurisdiction to issue the prerogative writ of (P-C.) 119.^16 R.P.C, 137-.:10 B.R. 278r: 
certiorari to any Court or officer in the mofussil, ! "^8 C.W.N, 18 

dealing with disputes between Indians indepen- 
dently of its jurisdiction over the Presidency 
Town and over British subjects or their servants. 

The High Court whicli has inherited the powers , . - 

of the Supreme Court has not been given such a ; original jurisdiction. 
power by any later enactments. The respondent I Tlie High Court of Bombay would have no 
zammdar applied under Ch. XI of the Madras | iurisdictiou to issue writs of certiorari mXh 
Estates Land Act for the settlement of fair and ; ^‘egard to the decisions of trihunabs outside the 
equitable rent in jespect of land in the vill^es j jrca of its ^original jurisdiction, nmnely, the 


1=1943 M.W.'N. 525=56' L.W. 460=AIK 
I 1943 P.C. 164=(1943) 2 MX.J. 254 (P.C.}1 ’ ' 

I Jurisdiction of High Court to issue— If 

[ confined to orders of tribunals mthm area of 


in his estate in the District of Ganjam. The 
Special Revenue Officer made an order doubling 
previous rents. On appeal to the Revenue 
Board by the appellant-ryots, a member of the 
Board situ^ alone reversed the decision of the 
Revenue Officer and allowed an increase of only 
12i per cent considering himself bound by 
proviso (&) ^ Cl. (t) of S. 30 of the Estates 
Land, Act. The respondent zamindar moved the 
collective Board by way of revision, and the 
collective Board by a majority held that the 
proviso did not apply to the case but held that an 
enhancement by 37i per cent, would be an aDoro- 
priate increase. The ryots petitioned to the High 
Court of Madras for a writ of certiorari to 
the order of the collective Board on the ground 
that the enhancement was beyond that permitted 

High Court 

held that if the proviso applied so as to make an 
increase beyond 12J^per cent, illegal, then the 


Town and Island of Bombay. ilVadia mi 
Weston, TI.) Raghonath Ke.shav v, Powa 
MUN icn-ALiTY I.L.R (19441 Bom. 683=46 
Bom, L.R. 67S=A I.R. 1945 Bom. 7. 

—— -Jurmdiction of Higli Court to issue- 
Madr^as Hindu Religious Endowments Act- 
Notification of temple under— Order of Religious 
Endowments Board made arbitrarily and in 
abuse of powers -High Court’s power to quash, 

(194U 

——Jurisdiction of High Court to issue-Order 
without jurisdiction— Debt Conciliation Board- 
Order declaring debt discharged made without 
lurisdtction an'* in abuse of powers — Quashing of. 
of ^ <^pNCruATioN Act, Ss 10 an0 

23. (1941) 1 MX J 108. 

— ^Jurisdiction of High Court to issue— Writ 
agatnst Government — ’Issue of Bar of — Goverti*^ 
ment of India Act (1935), S. 306. 
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CERTIORARI. 

The power of the High Court to issue a writ 
of certiorari i- statutorily limited and cannot 
issued to as to affect the Government. The 
High Court has no jurisdiction to issue a writ 
against a Provincial Government including the 
Govern.ir or against the Central Government in- 
cluding the Governor-General, in view of S. 306 
of the Government of India Act, 1935 (CoyajeCt 
J ) Dinbai Petit zr. M. S. Noronha. 1945 F.L.J, 
170=47 Bom.L.R. 500=A.I.R. 1945 Bom. 419. 

Jurisdiction of Nagpur High Court to 

issue. See Government of India Act, S. 224 (2). 
I.L.R. (1941) Nag. 397. 

Jurisdiction of Patna High Court to issue 

—Proceedings under — Ordinance 2 of 1942. 

The Patna High Court has no power at all to 
issue a writ of certiorari. Even if it has the 
power, S. 26 of Ordinance (2 of 1942) has taken it 
away, except possibly in cases where the High 
Court could more suitably act under S. 491, Cr.P. 
Code, upon the ground of lack of jurisdiction. 
(Fa/l Alif C./., Manohar Lall and Meredith, JJ,) 
Gopal Marwari V. Emperor. 22 Pat. 433= 
209 I C. 482=16 R.P. 114=10 B.R. 193=1944 
P.W.N, 420=45 Cr.L J. 177=A.I.R. 1943 Pat. 
245 (S.B.). 

-Locus standi to apply — Person 7iot aggri- 
eved, 

A writ of certiorari can be issued even on the 
application of a man who has not suffered any 
injury. In such a case, the Court has a discre- 
tion to grant or refuse the application according 
to the circumstances of the case, whereas in the 
case of a man who is personally aggrieved, he 
can ask for the writ almost ex dehito justitiae, 
{Das, /.) S. K. Sawday V. N. Singha Roy. 48 
C.W.N. 662. 

^Order without jurisdiction— Liability to be 

set aside— Order substantially correct — If ground 
for non-issue of writ. See Madras Hindu Reli- 
gious Endowmemts Act, S. 44-B (2) 

(1942) 2 M.L.J.470. 

-Certiorari— Power to issue. See Govern- 
ment OF India Act, S. 224 and S. 226. 

When can he issued— Election declared 

under Calcutta Municipal Act. 

Writs of certiorari and prohibition can be 
issued only in respect of judicial or quasi-judi- 
cial acts, and they have no application to execu- 
tive acts. No application for the issue of these 
writs will, therefore, lie against^ the Calcutta 
Corporation in respect of elections declared 
under the Calcutta Municipal Act. {Sen, J.) 
Aruk Bhusan Roy v. Hari Sankar Paul. 48 
C.W.N. 563. 

- When to be issued — Jurisdiction of High 

Court. See Madras City Municipal Act, S. 54 
(1). (1942) 1 M.L.J. 70. 

CESS-Gao-sumari and ginti — If recoverable 
in village Tilana — Nature of cess. 

The gao-sumari or ginti cess is not now reco- 
verable in law in the Tilana village. Gao-sumari 
and ginti both have the same signification, This 
cess was originally levied not as a grazing cess 
but as a tax on the number of heads of cattle 
possessed by individuals. (M,R, Davies,) Bhola 
V. Kajja. 1941 A.M.L. J. 120. 

CHAMPERTY. See Contract Act (IX of 
1872). S. 23 — Champertv. 

CHARGE. T. P. Act, S. 100. 

CHARGE TO THE JURY. Cr. P. Code, 
S. 297, 


CHAR. & REL. TRUSTS ACT (1920) 
CHARITABLE AND RELIGIOUS 
TRUSTS ACT (XIV OF 1920) -A pplicahiliiy 
— '^Public trust'* — Dedication of properties to — 
Thakur or idol — Provision for worship and cere- 
monies — Incidental provision for feeding of 
sadhus and travellers— Effect. 

In order that the Charitable and Religious 
Trusts Act of 1920 may apply, the trust must be 
substantially for public purpose. It is not suffi- 
cient if one of the purposes of a trust is public. 
A mere provision for the service of sadhus, 
occasional guests and way-farers in a dedication 
to an idol does not render the dedication subs- 
tantially for public purposes. A deed of dedica- 
tion to a Thakur or ar panama after providing 
that the Government demands, and the zamin- 
dar’s rent were to be the first and important 
expenses out of the income, provided, “whatever 
may be the residue after meeting the expenses of 
pujapaih, ragbhog, occasional utsavas, sevas of 
sadhus, atithis and abbyagatas it shall be spent in 
making improvement in the property of the said 
Thakur fi, 

that the main purpose of the trust was 
making provision for the due worship of the 
idol and the performance of the necessary cere- 
monies; that the seva of sadhus, gUQsts and 
travellers was not the main object of the trust 
but was merely incidental or ancillary to the 
worship of the idol; that by the terms of the 
arpanama nothing was dedicated to the public 
and the trust created was therefore a private 
trust and not a public trust falling under the 
Charitable and Religious Trusts Act of 1920. 
{Harries, C. J, and Manohar Lall, I, ) Ramsaran 
Das v. Jairam Das. 21 Pat. 815=206 I.C. 214 
=9 B.R. 273=15 R.P. 320=A.I.R. 1943 Pat. 
135. 

Applicability — Trust for public purpose — 

Property granted to Mahant as “Gurudakshina” 
to be held generation after generation — Grant 
described as ‘Bishunprif — Effect — Public trust — 
If created. 

To constitute a trust “created for a public 
purpose of a charitable or religious nature'' 
within the meaning of Act XIV of 1920, the 
author or authors of the trust must be ascertained 
and the intention to crate a trust must be indicated 
by words or acts with reasonable certainty. 
Moreover, the purpose of the trust, the_ trust 
property and the beneficiaries must be indicated 
so as to enable the Court to administer the trust 
if required. The fact that the property is recor- 
ded in the Lakheraj register as Bishunprit land is 
not conclusive to show that it is property gifted 
to the idol for public purpose. Nor would the 
description of the grant as gurudakshina be con- 
clusive of the grant being for public purposes. 
Gurudakshina means a gift by a disciple to his 
Guru, and when the property is granted to the 
Mahant to be held by the grantee generation 
after generation, the gift must be taken to be a 
gift to the Mahant personally. Such words are 
not reconcilable with the view that grantor was in 
fact making a dedication. Even if the grant is 
taken to be a grant to the idol and not to the 
mahant, that in no way shows that the is 

trust property held for public purposes. Where 
the evidence at the utmost only suggests that tne 
properties were possibly debottar and no 
the fact that the property belongs to 
would in no way establish that the trust was 
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CHAR. & REL. TRUSTS ACT (1920), S 3. 

public. {Harries, C.J. oid Manohar Lai, /.) 
RA^c Saran 1.)as Iai Iv \m Das. 21 Pat. 815= 
206 I.C. 214=9 B.R. 273=15 R.P. 320=A.I.R. 
1943 Pdt. 135. 

; — S. 3 — f't'Lcab Hi I y— Requirements— Dedi^ 

cation to idol — Hotiire of trn^t. 

S. 3 ot (lie C laritable and Religious Trusts Act 
.sets out vviiiu luii'^t be established in order to 
hniig ( he matter within the purview of the Act, 
Put shortly there be a trust. It must be 

eitiicr express or constructive. It must have been 
eitlier ere itcd or it must be existing for a public 
purpose. And that public purpose must be of a 
Cliar liable or^ a religious nature. Though the 
trust which arises in the c ise of a dedication to 
an idol is not the e.xact kin I of trust which the 
English law contemplates, nevertheless they are 
trusts, though o f a special and particular kind 
and they are the sort which the Charitable and 
Religiens Trusts Act is intended to cover. 

tone. CJ . and Bose, /.) Bvanicat Paikaji v. 
Ram Chanoka I.L.R. (1942) Nag. 468=197 
I.C. 602=14 R.N, 179=1941 N.L. T. 396=A.I. 
R. 1941 Nag. 317. 

5 — Jurisdiction 

decide if a tni^t teas a 


of District Jiidqc to 
trust to lohich the Act 


applied. 

S. 5 of the Chiritablo and Religious Trusts Act 
confers powers on the Court to arrive at a deci- 
sion on tile (piestiun whether the trust was a 
trust to which the Act applied, upon asuinmiry „ 
enquiry and it is clearly necessary where objec- , meaning of the Act. lJut where though some of 


CHILD MAR. RES. ACT (1929), S. 5. 

matively that a trust of a public character was 
imposed upon the property. By mere acquisition 
by a maliant a property does not lose its secular 
cnaracter and assume a religious character, and 
the descent of property from guru to chela does 
not warrant the presumption that it is religious 
property. The plaintiff can he defeated only if 
the defendant establishes affinnatively that a 
trust of a public character was imposed upon the 
property. {Harries, C.J. and Manohar Lall, J,) 
RaMsauan Das 7'. [\r Ram Das. 21 Pat. 815= 
206 I.C. 214=9 B.R. 273=15 R.P. 320=A.I.R 

1943 Pat. 135. 

'S S {6)— Elaborate iiiquiry into questions 

of title if can be made in proceedings under the 
Act. 

The District Judge is not to make an elaborate 
inquiry into (luesilons of title in proceedings 
mider the Charitalile and Religions Trusts Act. 
S. 5 (6) would seem to prohibit it except in the 
circumstances mentioned in the section itself. 
(Sinha, J ) \r\HO.MKU ImiAiitM v. Karam Ilahi. 

1944 A.L.W. 488. 

CHARITABLE SOCIETIES ACT (1860), 

S. 20 —Applicahility—Soine objects of a Sabah 
though religious, dominant intention charitable — 
Overriding powers given to head of Sabah if in” 
validates registration. 

S. 20 of the Charitable Societies Act does not 
clearly mention whether a purely religious pur- 
pose may be a charitable purpose within the 


tion is taketi to tfie applicability of the Act, tliat 
tlie Court shall decide this ([uestion. But this is 
subject to the provision in S. 5 (3) which pro- | 
vides for stay of proceeding to enable the con- - 
testing party to file a suit for a declaration, j 
Where a party fails to file a suit within the time } 
allowed the District Judge is perfectly instilled | 
in rnaking a summary enquiry and coming to a 
finding that the Act was applicable. {Bennet, J.) 
Naghsuwar Dass V . Hauntam Dass. 200 I.C. 
611=15 R.O. 29=1942 O.W.N. 337=1942 A. 
W.R. (C.C. ) 225=1942 0. A. 246=A.I.R. 1942 
Oudh 387. 

**- ;-^S. S--^Qucstion of title — Power of Court to 
decide. 

Under S. 5 (4) of the Cliaritable and Religious 
Trusts Act, the Court^ has power to decide a 
question of title raised if no undertaking is given 
to file a declaratory suit under sub-S. (3), al- 
though the order of the Court does nit operate , 
as res judicata and does not preclude the persons 
aggrieved from filing a suit. {Sen, /.) ICuBUABt 

Shjjberatx. I.L.R. (1944) Nag. 775=220 
LC 57=1944 N.LJ. 170=A.I.R. 1944 Nag. 

■— — S .5 {S)-^SuU under-Surden of proof— 
Suit to declare that trust is not public trust— 
Onus, 

In a suit by a trustee under S. 5 (3) of the 
Charitable and Religious Trusts Act for a decla- 
ration that the trust in dispute is not a public 
trust and that the Act does not apply thereto, it 
being common ground that the property originally 
stood in me names of the various mahants'Axxd 
now stand recorded in the name of idol with the 
reigning mahant as and in possession of 

the shebatts on behalf of the idol, the onus is on 
the defendant alleging that the property is trust 
property held for public purposes to prove affir- 


tlie objt'cts of a Sabah are religious the dominant 
intention is charitabde it can be validly registered 
under the Act. The mere fact that the head of 
the Sabah for the time being is given powers to 
override the Sabah could not invalidate its regis- 
tration. (Hajpai and Dar, JJ.) Tiiic Secretary 
01' State FOR India in Council -z/. The Radha 
SwAMi Sat Sang. 1943 A.L.W. 569. 

CHILD MARRIAGE RESTRAINT ACT 
(XIX OF 1929 ) — Marriage of minor (subject of 
Native State) to be performed in Native State- 
Application for liberty to spend monies for— If 
can be granted in an administration suit pending in 
British India. 

It will be wrong in principle for a British 
Indian Court to facilitate conduct which the 
Legislature has made penal as being socially in- 
jurious, on the ground that the promotion of the 
contemplated marriage ^ is not punishable by the 
law of the place where it is proposed to celebrate 
it. Though the parties to an intended marriage 
are subjects of an Indian State an application in 
an administration suit pending in Britl.sh India 
on behalf of one of them a minor for permission 
to withdraw and spend money for the 
marriage to be performed in the Indian State 
cannot be allowed. {McNair, J,) HanseaJ 
Bhittkria z;. Askaran Bhuterta 194 I.C. 730 
=14 R.C. 9=A.I.R 1941 Cal. 244. 

—Effect on Hindu Law — Marriage in contra- 
vention of the Act— If ‘‘necessity*' justifying 
alienation. See Hindu Law— Joint Family- 
Alienation, 1941 N.L. J. 282. 

S. 5 — Construction and scope— ‘h^erform> 

conduct or^ direct*' — Meaning of — Parents of 
grown up bride taking part in kaiiyadan cere- 
mony— 1 f liable. EmpeRor v, FulabHai Bhula- 
BHAI. ISee Q.D. l936-’40, VoL. 1, Col. 3264.] 42 
Cr.L J. 62. 
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CIVIL, CRIMINAL AND REVENUE. 


CHILD MAR. RES. ACT (1929), S. 6. 

S. ^^Applicability — Persons liable under. 

It cannot be said from the words “where a 
iininor contracts a child marriage” occurring in 
S. 6 of the Child Marriage Restraint Act, that 
4the section applies only to cases where the child 
himself or herself entered into an agreement for 
the marriage. The liability rests on any parent 
•or guardian who in any way is responsible for 
the marriage of his minor child, by whomsoever 
'the agreement and arrangements for the marriage 
may be nude. Farther the responsibility is laid 
by S. 6 on the person who has charge of the 
minor. Hence where a father is alive and the 
daughter is living with him, he alone can be made 
•liable under the section and the grandfather 
would not be liable though he might have in 
fact made all the arrangements. (Bennet, J.) 
Bhagwat Sarup V. Emprror. I.L.R. (1945) 
All. 272=221 I.C. 47=1945 A.W.R. (H.C.) 67 
=1945 A.LJ. 232=A I.R. 1945 All. 306. 

S. 10 (as amended by Act Vll of 1938), ! 

■and Cr. P. Code, S. 537— Preliminary enquiry 
not held — Trial and conviction, if vitiated — 
S. 537, if cures defect. Emperor v. Mehtar. 
.[See Q.D. 1936-MO, VoL. I, Col. 848.] 42 Cr. 
L.J. 37, 

— — S. 10 — Scope — If mandatory — Non-com- 
pliance — If vitiates proceedings. Emperor v, 
Mahomed Hashim. [See Q.D. 1936-40, Vol. I, 
Col. 3265.] 191 I.C. 123=13 R.S. 127=42 Cr. 
L. J. 83. 

CHILDREN. 

See (1) Bombay Borstal Schools Act (1929). 

(2) Bombay Children Act (1924), 

CHIN HILLS REGULATION (1869), Ss. 4 
fl) (4; and 34- A — Offence of illicit manufachtre 
■and possession of spirit in Chin Hills — Accused 
not a ^chiW — Law applicable. 

Where a person who is not ^ a ‘chin’ as defined 
in the Chin Hills Regulation is accused of the 
offence of illicit manufacture and possession of 
spirit, by virtue of Ss. 4(1) (4) and 34-A, he is 
to be tried under the Excise Act and not under 
the Regulation, If it is found that the liquor 
■was the product of the manufacture complained 
against, the accused need not be charged with 
and convicted of two offences, for the offence of 
manufacture necessarily includes possession of 
the article manufactured. It would be other- 
wise where the accused was not found manu- 
facturing but only in possession of apparatus for 
manufacturing plus the article manufactured. 
(Moseley, J.) The King^^. Yoo Ngoon. 1941 
Rang L.R. 555=197 I.C. 734=14 R.R. 145=43 
Cr.h.J. 258=A.I.R. 1941 Rang. 332. 

— Ss. 10 and 41— High Court'— Powers of 
revision— Proper Court to revise. 

The High Court has no power to revise pro- 
ceedings under the Chin Hills Regulation, what- 
ever the nationality of the accused or the law 
under which he has been or should be tried. 
According to S. lO of the Chin Hills Regulation, 
•for the purposes of Cr. P. Code the Governor 
shall exercise the powers of the High Court and 
S. 41 provides for the delegation by the Gover- 
nor of his powers. The Governor has by notifi- 
cation No. 633, dated 21st December, 1939, dele- 
gated his powers as a High Court to the Com- 
missioner of Magwe Division and he alone can 
revise proceedings under the Regulation. (Mose” 

J') The King v, Yoo Ngoon* 1941 Rang. 


CH NAG. EN. ES. ACT (1876), S. 21-B. 

L.R. 555=197 I.C. 734=14 R.R. 145=43 Cr. 
L J. 258=A.I.R. 1941 Rang. 332. 

CHOTA NAGPUR ENCUMBERED ES- 
TATES ACT (VI OF 1876). S. 3— Construe- 
tion and scope — Alienation— !f includes devise bjTj 
zvill — Execution of will by holder — If prohibited. 

The alienation referred to in S. 3 of the Chota 
Nagpur Encumbered Estates Act is an alienation 
inter vivos, and the prohibition against aliena- 
tions in the section is directed against alienations 
inter vivos, and not against a devise by the bolder 
by will. The holder is not therefore incompetent 
to make a will by reason of the prohibition in 
S. 3 of the Act. 

Manohar Lai, J. — The combined effect of Ss. 3 
and 9 of the Act shows that the object of the 
Act is that the manager shall have unfettered 
power of management and control over the 
perty so that he may apply the rents and profits 
of the land to speedily relieve the holder’s estate 
from the burdens created on it by the holder, 
The Act does not make the manager, the holder 
of the estate, but merely prohibits the holder in 
I his own interest from exercising the acts of 
I ownership so that he may not interfere with the 
' wide powers given to the manager to manage the 
estate. A will speaks from the death 
testator only and the mere execution of a will by 
the holder is not an alienation of property and 
in no way affects the possession of the estate by 
the manager, (Harries, CJ. and Manohar Lall 
J.) Mon Mohan Singh v. RaghU Nandan 
Singh. 20 Pat 280=194 I.C. 23=13 R.P. 666 
=7 B.R. 703=A.I.R. 1941 Pat. 465. 

S, 12— Heip' — Meaning of. 

The word “heir” in S. 12 of the Chota Nagpur 
Encumbered Estates Act is loosely used and may 
be taken to include a per.son who has a right to 
succeed in law to the holder. (Harries, C- J. 
and Manohar Lall, J) Mon Mohan Singh 
Raghu Nandan Singh. 20 Pat. 280=194 I.C. 
23=13 R.P. 656=7 B.R. 703=A.I.R. 1941 Pat. 
465. 

S. 12-A— Scope— Objection to sale in exe- 
cution of property inalienable—Dismissal— Suit 
after sale to declare same void and for posses- 
sion — Competency. See C. P. Code, S. 47. 23 
Pat.L.T. 56. 

S. 12'-A— Scope— Sanction— If condition 

precedent — Subsequent sanction — Sufficiency to 
validate transacHon effected without sanction. 

Under S. 12-A of the Chota Nagpur Encum- 
bered Estates Act, the sanction of the Deputy 
Commissioner must precede the alienation or 
charge. If an alienation or charge is made with- 
out such previous sanctiun, by a person not com- 
petent to make it, the alienation or charge is void 
in view of S. 12-A (3). It is not cured by sanc- 
tion given subsequently. Subsequent sanction 
cannot transform what was a nullity into a^valid 
transaction. (Harries, C. J, and Chatte^i, J.) 
Shyam Behari Singh v. Ramfshwar Prasad 
Sahu. 20 Pat. 904=198 I.C. 208=8 B.R. 337 
=14 R.P. 393=A.I.R. 1942 Pat 213. 

S. 21-B — Construction and scope— Party 

to litigation represented by manager — D^th ot 
Failure to implead heirs — ^Abatement-rPr^^ce 
of manager on record — If prevents 
Mahomed Murtaza v. Cybh 
Q.D. 1936-MO, Vol. I, Col. 854*] PatL.T. 457 
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CHOTA NAGPUR TENANCY ACT (VI CHOTA NAGPUR TEN. ACT (1908) S 3<! 
OJ- 1908) — Kcntsuit-Pariic-s-AWucc of pro-1 „ . c ,7 c, 

I Under S. 17 of the Chota Nagpur Tenancy Act 
^ I a settled raiya^ is a rajyat who has continuously 


prO' 

per parties — EiYerl on Revenue Counts jurisdic 
tion — Revenue Ohlcer — \Mien can pass decree 
audonler sale. L.\l BAi.iAnn Nath Saii Ditoe;. 
Haiubur kAinrAX. [St-e O.!). 19.Ek'40 Vol. 1, 
O'B. 3265.j 191 I.C. 693=13 R.P. 345=7 B.R. 
244. 


• R r: ’ is io n- 

rcdiicti<>ii casi'— 


Powers of Commissioner — Rent 
•A pplicaiion by landlord forrevi- 


held as 2 ^raiyat land in the village; it is not 
necessary that a raiyat to become a settled raiyat 
should hold the same land continuously for 12' 
years. {S-wanzy.) Kaimakhva Narain Singtt 
V. Diiuplal Ram. 8 B.R. 828. 

S. 22Scopc~Occiipancy raiyat sub-letiing- 

land for building purposes-— Suit by landlord to 
cicct^ tenant and sub’ienant from portion of 
holding onground of misuse — Maintainability, 

A suit by a landlord to eject an occupancy 
raiyat and his sub-tenent from a part of his hold- 
ing on the ground that he had misused it in a 
... I nianner contrary to the provisions of S. 21 of the- 
revision. In an applmation by the landlord ' Nagpur 1 cnancy Act, i.e., by sub-letting it 

against an order reducing the rent, the commis- | building purposes, is not maintainable under 

sioncr has therefore the power to furtlicr reduce i S- 22 of the Act or under the general law of 

the rent though no appeal or revision petition ' There cannot be a suit for 

has been filed by the tenant. (Swatizyu) Chota i ^i^^^^ent froin^a portion of the holding. {Mano- 

Nagimjk Banki .n(', Assoihation Ltd. t/. Ashutosh ' ^ ^ ^ ^ 

PATitAK. 8 B.R. 830. 


- iirihcr reduction of rent by Commissioner 
— Legality . 

Under the law the Commissioner has wide 
powers of supervision, including the power of 
correcting mistakes even when such correction is 
against the interests of the party applyin 


Ss. 3 and 32 —Record of 

Construction — *^Non~rcsiimable*^ 


rights —Entry — 
tenure — 


ing of. 

VVhere a tenure is entered in the Record of 
Rights as ‘hion-resuniahle.’' the term “non-restim- 
abie" must be interpreted in the light of tlie defini- 
tion of resutnable tenures contained in danse 
(xxtv) of S. 3 of the Chota Naginir Tenancy Act ; 
and it must be taken to mean that the tenure does 


har Lilli and Meredith, J J .) Jagdish Chandra 
1 Uko Dhabal Dfb Caya Prasad Singh 22‘ 
Pat. 648^212 I.C. 362=16 R.P. 272=10 B.R 
! 502=A.I.R. 1944 Pat. 26. 

Ss. 26 and 33-A — Rent, when first became: 

payable — Rent payable and rent paid — Distinction' 
—Proceedings under Chapters XII and AN//— 

\ Einding that rent was Rs. from 1954 h 

j 1961, Sanibat and thence Rs. 15 up to 1913, 

, Restoration to Rs, Material date'— 1954- 

; Samba t or 1913 A, D. 

iiQt lapse to tlie e-tate of the grantor ei (Tier on the i Nagpur Tenancy Act was 
failure of male heirs or on the happening of any ' "I 

other (iefmite contingency. (/-uN -I/f, CJ. and ^'I'aMcrndits winch under the old law had been 
Reuben J.) K.a.maksiiya Nahain Sinc:h c. 1 Into ! ^ distinction between 
Mahton’. 23 Pat. 233=219 I.C. 20-18 R P 62 rent paid. Where in a 
=11 B.R. 333=1944 P.W.N . 566=A.I.R 1944 ^ ""Jef Chapters XII and Xfll of the 

Pat. 348. ! Chota Nagpur ienancy Act, the finding was that 

i from 1954-1961 .Vfim/?a/,theprevailingrentwas- 
-Khunt-Katti 1 


— Ss. 4 and 7 — ScopC’- 

holders— If recognised under and consistent with 
Act— Enumeration of tenants— If exhaustive. 

The existence of tenure-holders is 

not consistent with the Chota Nagpur Tenancy 
Act; tliey are merely a sub-class of the first clas.s 
of tenants enumerated in S. 4, namely tenure- 
holder.s. Besidc'J, S. 7 (2) of the Act clearly 
recoj^nises the possibility of there being Khuni- 
Kaiti tenant other than 
Katti rights, 

^ Quaere: Whether the list of clas.ses of tenants 
Y exhaustive. iPad AH, CJ, 
md Reuben, J.) Kamakshya Narain Singh 
HwMahtoN. 23 Fat 233=219 I.C, 20=1S 
R.F. 62=11 B.R. 333—1944 KW.N. 566=AX 
R. 1944 Pat 348, 

“7 ^ — Khunt-Katti tenancy — Mature 

of rights— If confined to lands actually reclaimed. 

A Khmt Katti tenancy is a tenancy for the 
reclamation of jungle areas; but there is no 
reason why the interest oi ei KhunHKatti XtnznX 
shpuhl be confined to the lands actually reclaimed 
Khufit-Kam rights extend not only to reclaimed 
lands but also to unreclaimed lands. {Fazl AIL 
C,EandReuhenJ.) K.KuhK^uyA Nakain Singh 
HiroMahton 23 Pat 233=219 I.C 20-^18 

— S. 1 l—Settled taiyat-Continuous holding 
4>f sdme land for 12 years — If necessary. 


raiyats having KhunP ’ payable for purposes of 
Chota Nagpur Banking 


Rs. 14-4-0 that from 1961 to the time of inquiry 
in I9l3 A.I). the prevailing rent was Us. 15, and 
As.sistant Settlement Officer in those proceedings- 
re-established Rs. 14-4-0. 

II eld, ^ that the Rent Reduction Officer wp 
clearly justified in acting on tins finding and in 
taking 1954 Sambat as the year in which the rent 
first became payable, and it was wrong to take 
1913 A.I). as the year when the rent first became 
reduction, (Swanzy,) 
A.ssociation, Ltu. V, 
AshutOsh Pathak. 8 B.R. 830. 

S. 33 (2) {v^— Construction ajid scope of— 

Rent — Date token it originates— Burden of proof. 

The time given in S. 33 (2) (v) of the Chota 
Nagpur Tenancy Act is an artificial time ^ which 
is to be treated as the time when the rent is to be 
regarded as having originated in default of satis- 
factory evidence of when it actually originated* 
It might be the case that it was known that the 
rent did not originate then. If receipts are avail- 
able for the same rent for the five preceding 
years* unless it can be proved that the tenancy 
was created at the existing rent in the first of 
tlmse five years, then the year when the record 
of rights was first prepared must still be taken. 
It would thus be correct to take the year when 
the terii was prepared if the terii rent and the 
finally published rent are the same. But it is not 
enough for the landlord to prove that the rent 
entered in the record of rights was paid in ^ 
particular earlier year unless he can prove alsjt^ 
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CHOTA NAGPUR TEN. ACT (1908) S. 35. 

that the rent originated then, ff the landlord 
can prove that the existing rent dates back from 
a period of low prices which do not admit of any 
redaction, then no reduction is admissible, even 
if the landlord cannot prove the exact year 
when the rent originated ; for this, however, the 
landlord must strictly prove that the same rent 
for the same holding has been coming on continu- 
ously since the period of cheap prices {Middle^ 
ton ) Kamakshya Narain Singh v. Habib Mian 
9 B.R. 229. 

S. 35, Proviso (v) — '‘Current prices'*-- 

Ascertainment of — Yearly averages^ 

The words ‘'current prices'* are not defined in 
the Chota Nagpur Tenancy Act; the officers 
administering the Act are bound to take the 
average over a considerable period. It would 
have to be decided whether the price at the date 
of the institution or at the date of disposal was to 
be considered. It must have been the intention 
of the Legislature that as far as possible there 
should not be a great deal of difference in the 
relief admissible in cases otherwise similar. The 
best course is tvi take yearly averages (Middle- 
ton.) Kamakhya Narain Singh v, Anup Modi. 
1941 P.W.N. 456=:7 B.R. 798. 

-Ss. 46 and 47 — Scope and effect — Mortgage 

of raiyati land in contravention of law — Validity 
— Subsequent^ change of land from raiyati to 
Chhaparbandi— If validates transaction. Mak- 
sudan Lal Sahu V. Niranjan Nath Das. f'^ee 
Q.D. 1936-40, Vol. I, Col. 856]. 1940 P.W.N. 986. 

— ; Ss. 46 and 47 — Scope — Under-raiyat — 

Right to claim benefit of Ss. 46 and 47. 

Ss. 46 and 47 of the Chota Nagpur Tenancy 
Act are intended to protect the rights of a raiyat 
only and not of an under-raiyat. A person who 
does not claim to hold land under a proprietor, 
tenure-holder, or a Mundari Khunt-Kattidar 
cannot be held to be a raijat, and cannot claim the 
benefit of Ss. 46 and 47 of the Act, though he is 
an under-raiyat. (Harries, CJ. and Fazl Ali, J.) 
Rampratap Marwari V Lachman Mistry. j 
194 I.C. 441=13 R.P. 719=7 BR. 772=1941 
P.W.N. 625=A.I.R. 1941 Pat. 485 

S.46(4) (a), (as amended in 1938)— 

Scope — Retrospective operation — Transfer 
invalid under old law—If validated. 

S. 46 (4) (a) of the Chota Nagpur Tenancy Act 
has no retrospective operation. There is nothing 
in the language of the clause to justify such a 
view. Neither expressly nor by necessary impli- 
cation does it lead to the conclusion that it was 
the intention of the legislature to validate trans- 
fers which under the former law were invalid 
when they were made. (Agarzvala. .7.) Dhanna 
Munda V Kosila Banian. 193 I.C. 851=13 R. 
P. 635=7 B.R. 624=A.I.R. 1941 Pat. 510. 

S, 46 (6) — Scope — Transfer in contraven- 
tion ^ of — Sanction of Deputy Commissioner 
obtained on false representation — Transferor 
challenging validity later— Estoppel. 

^ Where a raiyat makes a transfer in contravene 
^on of S. 46 (6) of the Chota Nagpur Tenancy 
Act, as it stood before its amendment in 1938 
after taking the consent of the Deputy Commis- 
Q. D. 1-45 
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sioner on false representations, he is not estopped 
from afterwards challenging the validity of the 
transfer hy jjhowing that the transferee was not 
a person to whom a transfer of a part of it coaid 
be validl> madr, more especially when the trans- 
feree was aware that he was not of that category 
of persons to whom a transfer could be sanctioned 
by the Deputy Commissioner. (Agarwala, /.)' 
Dhanna Munda v Kosila Banian 193 I.C. 
851=13 R.P. 635=7 B.R. 624=A.I.R. 1941 
Pat. 510. 

S. ^1— Scope— Occupancy raiyat — Money 

decree against ^ — Appointment of receiver in exe- 
cution — Jurisdiction gf Court. 

S. 47 of the Choia Nagpur Tenancy Act only 
prohibits the sale of a holding of an occupancy 
raiyat in execution of a decree against him ; it 
does not, however, prevent execution of a decree,, 
against an agriculturist in any other way open to 
the decree-holder, such as, by the appointment of 
a receiver, which is one of the modes permitted 
by S. 51, C.P. Code. The Court has, therefore, 
jurisdiction to appoint a receiver in execution of 
a money decree against an occupancy raiyat, 
although a sale of his holding in execution is 
prohibited by S. 47 of the Chota Nagpur Tenancy 
Act. (Agarwala, J) Banwarilal Sahu v. 
BaldeoSah. 200 I.C. 649=14 RP 670=8 B. 
R. 710=23 Pat. L.T. 91=A.I.R. 1942 Pat. 240.. 

S AS— Scope — Bhuinhari Pahrai lands 

— Alienation before 1908 — If void— Suit to avoid' 
— Limitation. 

Before the 1st January, 1908, Bhuinhari Pahrai 
lands were not inalienable by law, and it was only 
by the provisions of S. 48 of the Chota Nagpuf 
Tenancy Act of 1908 that such lands were made 
inalienable. Hence an alienation or transfer 
made before that dale cannot be questioned in a 
suit instituted in 1941. The lands originally be— 
h nging to the village community and then made 
over to the family of the pahan as reward for 
services in the past and as a remuneration for 
services to be rendered in future as village priest, 
vests in the family of the pahan. Since the pahan 
is neither elected nor nominated by the village 
community, apart from the alienor, any member 
of the family or of the village community can. 
challenge the alienation. But there is no fresh 
cause of action, accruing to each successor to the- 
office of pahan. Hence a suit instituted more 
than 12 years after the alienation would be out of 
time. (Fazl AH, C.J., and Sinha, J.) SajibmiaN' 
V. Langouraon. 24 Pat 251. 

S. 48-A (2), (as amended in 19ZS)—Scope 

— Rent decree — Attachment and sale of crops On 
land of judgment-debtor — Objection on ground" 
that crops were raised by under-tenants — Sustain*- 
ability. 

S. 48-A (1) imposes a bar against execution of 
a rent decree by sale of the tenure itself, but sub* 
S. (2) of S. 48-A gives the landlord his remedy 
by the attachment and sale of produce of the 
land comprised in the tenure. S. 48-A does hot. 
anywhere say that in order to he attached 
sold the produce must be still in the possessiom 
of the judgment-debtor (tenure-holder) 
it should have been raised by him^elL The in'- 
tention of the legislature is to make the prc)^' 
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ducc o£ the land liable tu be proceeded agnnst in 
the hands either of tiie j ud: 4 iiient-debtor or of any 
transferee Iroin him or his under-tenant. Where 
therefore a deciee for rent in respect of a bfiii- 
inihara tenure is sought to be executed under 
S. 48-A (d) liy attaehnicnt and sale of the pro- 
duce of the land comprised in the tenure, the 
fact that the crojis standing on the land had been 
i^Town not by the bJiicmiJiar judgment-debtor but 
hy some iimler-tenants is no bar to executioti, 
and an objection raised to execution on that score 
ought to he disallowed. (Roudaud, J.) Ram- 
/>AS Sahu V. Kapil Sahu. 196 I.C. 86^14 R.P. ! 
179=7 B.R. 986=22 Pat. L.T. 717=A.I.R. ' 
1942 Pat. 37. ' 


CHOTA NAGPUR TEN. ACT (1908) S. 64. 

It is clear that by virtue of S. 60 of the Chota 
Nagpur Tenancy Act, liability for rent for a 
period prior to the date of sale cannot be impos- 
ed on the purchaser of the tenancy whatever may 
be the contents of the sale proclamation, 
land, J.) Midnapore Zaminpary Co., Ltd. v, 
Cointamont Mqndal. 196 I.C. 33=14 Rp* 
169=7 B.R. 989=A.I R. 1941 Pat. 600. 

S . 61 — A ppli ca h il ity — U ndcr-raiyat-^Righi 

to apply for comnintation. 

S. 6l of the Chota Nagpur Tenancy Act is 
restricted to tcntirc holders or occupancy jaiyats 
and it mentions specificaily the rent of a tenure 
or a liolding- Tlie laiiil cultivated by an under 
raiyal is neither a tenure nor a holding. An under 
raiyat with occupancy rights has not got all the 
rights of occupancy laiyats; and unless the 
uiuler-raiyat can prove that a custom of commu- 
tation exists, he has no right to apply for com- 
muta'ioii of bis rent under S. 61 of the Act 
(Mid (lit' ton ) Ra-^ki Ukmm rc Sirajuddin. 7 B. 
R. 929=1941 P.W.N. 430. 

S. (S2— Scope — Rent of holding commuted 

in I92b— Reduction of — If barred. 

S. 62 of the amended Chota Nagpur Tenancy 
Act is a bar to reduction of rent of a holding 
which was commuted in 1926, as S. 33-A (^) is 
not included in S. 62 (2) (i). (Sivancy.) Kama- 
KHYA Xakayax SiNiJi t’. Duuplal Ram. 8 B, 
R.828. 


S. 49 — .Scope — Bluiinbari tenure — If in- 
cludes pahnai lands. 

Bhmnbari lauds, which arc referred to in S. 48 
of the Chota Nagpur 'I'enancy Act ^include 
Rahnai lauds; hence tiie provision m S. 49 for 
the transfer of Hhuinhari tenures includes 
transfer of Rahnai IiukU. {.Middleton.) Zahoor 
Au V. NANl'tJ ihAiiAN. 1941 P.W.N. 744=8 B. 

R.223. 

— S. 49 (2) and (a) — Reasofiable and 
sufficient purpose ” —Meaiiing oj —Transfer of 
part oj encumbered tenure — If can he sanctioned. 

It cannot be said that the examtiles of ‘Reason- 
able and suhicieiit puriiose " I’lveii in S. 49 (2) 
of the C'bota Nagpur 'I'enancy Act arc solely for 
4thc bene fu ol tht'tenme itself, and not for tlm 
bencilit of the tenure-iioider as wcdl. It is dihl- 
cult to make an abstraction of wiiat benefits the 
•tenure hiii does not bcncht the tenure-holder. It 
is not imreasunahle to say that as only a part of 
the tenure is being transferred, the transaction is 
to the benefit of the remainder which will be the 
unencumbered property of the proprietors, 

'whereas otherwise the whole tenure would be 
"encumbered. (Middleton.) Zaiioou Ali v. 

Nandu Pahan. 1941 P.W.N. 744=8 B.R. 223. 

S. 60, Proviso — .Scope and effect — 

Purchase of tenure by landlord in execution of 
money decree — Effect on arrears of rent due. 

Where a tenure is sold in execution of a money . r- 

'decree again.st the tenant purchaser who actiui- ' plaintifra certain sum of money 

resonly the right title and interest of the judg- over and above the rent which he has beem paying 
•merit debtor takes the tenure subject to the charge : consideration of the plamtitl agreeing not to 
for the arrears ot rent remaining due at the date ; further proceed with the suit, such agreement to 
of the sale. Where the landlord himself pur- ! pay is perfectly valid and enforceable and does 
■chases the tenure m execution of a money decree | withm the nnscluef of 5. 63 of tne 

.passed in his suit for arrears of rent after 1 Chota Nagpur lenancy Act. Such additional 
another decree for money in a second suit for 
arrears of rent ' for a subsequent period 
has been passed the landlord takes the 
tenure subject to the liability for arrears 
of rent due ^ under the second decree 
though such liability may not have been notified 
in the sale proclamation, The second money 
-decree must be deemed to have been satisfied 
^hen the landlord purchased the tenure in exe- 
-cution of the first money decree. (FaM AH, CJ., 

Chatter ji and Shearer, Jf.) Kalya^i Prasad 
Singh v. Surendra Nath. 24 Pat. 9=26 P L 
‘T 66=1945 P.W.N. 123=A.I.R. 1945 Pat. 33 
‘(P.B.) 


(as amended in 1938), S. 63— Applicabi- 
lity— OlTeiice when committed. ANcKLOti.K.A.N- 
i»AN^ XIan I H I. [ SVcQ D., 1 936-MO, VoL. I, Col. 
857.] 21 Pat.L.T. 10S5. 

S. 63 — .Scope-Suit for ejectment of tenant 

and possession — Compromise — Agreement hi 
tenant to pay amount over and above rent—En^ 
\ forceability — Suit to recover such aynount-- 
I Jurisdiction of civil courtSuch aynonnt, if rent, 

I Where in a suit for ejectment of a tenant and 
j for recovery of possc.ssion, a compromise is 
entered into by which the defendant tenant agrees 


payment is not rent or a payment by a tenant to a 
landlord as such, but an amount which is payable 
under a personal covenant and a suit for reco- 
very of the same is therefore cognizable by the 
civil court (Manohar Lall ayid Beevor, II) 
Anantalal 5y. Bibhutx Rhusan. 23 Pat 334= 
217 I.C. 14=17 R.P. 162=:A.I.R. 1944 Pat 293. 

— ^ — S. 63 (1) (a)— Scope— Offence under— 
Trial — Procedure — (Criminal Procedure Code- 
Applicability— Cr. P Code, S, l97. Angelo v, 
Kandan Manjhi. Q. D., 1936-MO, VOL. L 

Col. 857]. 21 PatX.T, 1085. 


T^’ ^^-^Scope and effectSale of holding— 
J^urchdser^Liahilit'^ for rent for period prior to 
^(He^ 


Ss. 64 (3) and 67 — Applicability and scoH 

— Mundari khuntkattidari tenancy — Landlord 
consenting to conversion of land into Korkar v% 
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person not Mundan khuntkattidar — Effect — 
Acquisition of right of occupancy. 

S. 64 (3) of the Chota Nagpur Tenancy Act 
does not strictly speaking, apply to lands in a 
Mundari khuntkattidari Tenancy. If a landlord 
merely gives his consent to the creation of korkar 
in a particular village or area to a particular per- 
son, such consent does not create any tenancy 
and does not, therefore, amount ^ to any transfer 
or alienation of any portion of his interest by the 
landlord. There is, therefore, nothing in S. 240 
which will prevent the landlord from giving con- 
sent to a person who is not a Mundari khuntka- 
itidar for converting the land into korkar in the 
Mundari khuntkattidari Tenancy, When such 
person actually creates korkar in the land, S. 64 
(3) would apply ; if no application to eject him is 
filed before the Deputy Commissioner within two 
years of the commencement of the conversion, he 
cannot be ejected as he acquires a title under the 
provisions of the Act by the application of S. 67. 
(Beevor, /.) Thakur Mrttunjay Singh v. 
Jugauraon, 1945P.W.N. 370. 

— S. 74- A — Applicability — Purchase of tenure 

at sale in execution — Right of raiyat to apply for 
Pradhan service. 

There is no warrant for holding that when a 
tenure is extinguished the rights which existed 
under it, including the right of the raiyat to apply 
for a Pradhan service, still survive. S. 74-A of 
the Chota Nagpur Tenancy Act is concerned with 
a case in which a Pradhan has been evicted by a 
landlord ; a case of purchase of a tenure at an 
execution sale does not come within the terms of 
S, 74-A. (Middleton.) Dalu Gaur v. Radha 
Gobind Singh. 8 B.R. 530. 

S. 77 — Pradhani — If service tenure. 

Jagdish Chandra Deo v. Debnath Mahto. [See 
g.D., 1936-MO, VOL. I, Col. 3265,] 67 I.A. 290=73 
C.L.J. 26L 

— -Ss. 84 and A ppUcability—Settlement 

record— ‘Presumption of correctness. 

Supposing S, 132 of the Chota Nagpur Tenancy 
Act to be inapplicable to the settlement record, 
the statutory presumption of its correctness 
would still attach to the record under S. 84 of 
the Act, and the onus would be on the person 
alleging the record to be incorrect. (Fast Alt, 
CJ. and Reuben, J.) Kamakshya Narain Singh 
V . Hiro Mahton, 23 Pat, 233=219 I.C. 20=18 
R.P, 62 = 1944 P.W.N, 566=11 B.R. 333=A.I. 
R. 1944 Pat. 348. 


An entry in the survery record -of-rights in 
Chota Nagpur has a presumptive value under 
S. 84 (3) of the Chota Nagpur Tenancy Act and 
is entitled to great weight. But when the basis 
of the entry in the survey record is known to the 
Court, namely, that ii is based on a jagir pattGi 
the rights of the parties will be presumed to be 
governed by the terms of that document. (Har- 
ries, C. I . and Manohar Lall, /.) Harakhnath 
Ohdar V . Ganpat Rai. 198 I C 680=8 B.R. 
449=14 R.P. 488=22 Pat.L.T. 829=A.r.R. 1941 
Pat. 625, 

S. 132— Applicability-Settlement record— 

Presumption of correctness, See Chota Nagpur 
Tenancy Act, Ss. 84 and 132. 23 Pat. 323. 

S. 133 — Principle of— Nature of tenancy^ 

Determination — Matter to he ascertained. 

In order to determine the nature of a tenancy 
it is necessary to ascertain the terms under which 
the tenancy is held, and Courts should not be 
guided merely by descriptions of the tenancy con- 
tained in documents executed subsequent to its 
inception. S. 133 of the Chota Nagpur Tenancy 
Act recognises the principle and does not lay 
down any new principle. (Fazl Ali,CJ.and 
Reuben, Jf) Kamakshya Narain Singh Hiro 
Mahton. 23 Pat. 233=219 I.C. 20=18 R.P 62 
=11 B.R. 333=1944 P.W.N. 566=A.I.R. 1944 
Pat. 348. 

S. iZ^—Applicability-^Suit for rent of 

homestead land held by raiyat — Jurisdiction of 
civil Court. 

A suit for rent of homestead land held by a 
raiyat is cognizable by thd Civil Court. S, 139 of 
the Chota Nagpur Tenancy Act does not^ apply to 
such a case and does not oust the Civil Court’s 
jurisdiction to entertain and try such a suit. 
(Fazl AH, C. J. and Chatterji, J.) Ruprani z/, 
Durga. 23 Pat. 654=217 I.C. 7=17 R.P 161= 
1944 P.W.N. 570=11 B.R. 168=26 P.L.T. 93= 
A.I.R. 1944 Pat. 391. 

S. 177, proviso — Suit for mere declaration 

without consequential relief — Maintainability • 

S. 177 of the Chota Nagpur^ Tenancy Act does 
not suggest that the suit which may be brought 
under the proviso should not be merely a declara- 
tory suit, but, there should also be a prayer in; 
such a suit for some kind of consequential relief 
{Fazl AH, J.) Shyam Pratap Ram Missir v. 
Beni Nath Dubey. 198 I C. 711=8 B.R. 459= 
14 R.P. 498=A.I.R. 1942 Pat. 449. 


«S. 84 — Record of rights— Presumption of 

correctness. 

The record of rights relating to a particular 
plot though it may not be a record under S 132 
Chota Nagpur Tenancy Act, is a record entitled 
to the presumption of correctness under S. 84 of 
the Act and should not be overlooked. (Dhavle, 
J.) Gobardhan Das V. SuRESH Chandra. 203 
l.C. 521=9 B.R. 91=15 R.P. 180=44 Cr.L.J. 95 
=:A.I.R. 1942 Pat. 489. 

— * S. 84 (Z)— Survey record of rights— Entry 
dn — Value of— Entry based on known patta — 
Effect. 


S. 184, proviso (a) — Applicability— Arrest 

)f debtor — When barred. 

Proviso (a) to S. 184 of the Chota Nagpur 
Cenancy Act prohibits the arrest of a judgment- 
iebtor in satisfaction of a decree for arrearst of 
“ent only when such rent is due in respect of a 
lolding or a Bhunihari tenure. If the iuteres ot 
i certificate debtor is not a tenure, S. 210 (2; 
vill not apply; and if the interest of a certificate 
lebtor is not a holding or Bhunihari tenure 
5. 184, proviso (a) is not a bar to ™ 

:ertificate debtor. {Middleton.) BbajdboNab^ 
siNGH V. BhANNATH SiNGH.^ , o 
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S. 184, proviso (b)— Scope of—lf bars; 

arrest of debtor. 

Proviso (b) to vS, l of tlic Chota Nagpur 
Tenancy Act has notfiinj:; to <lo with the arrest of 
certificate delitor, it merely restricts the attach- 
ment or sale of uiovahle property. {Middleton.) 
T^RAriir-o Nakain SiNf.ii t'. Bhannath Singh 8 
B.R. 305. 


S 186 (e)—PracIhani~-Sale oMf barred. 

Jagihsh C.han'dka Deo t/. Debnath Mahto [.SVc 
Q dh, 1936-MO, VoL. I, Col. 3265.] 67 I.A 290=73 
C.L.J. 261, 


~~ ^Ss. 198 and 210, (2) (as amended) — 
KehUh'e scope and application of— Decree for 
mojiey Rxccuiion atjahist property other than 
tenure— Right oj decree-holder— *\-}}iy immovable 
property'* — Meaning o /. 

^ Frima facie, the words ‘Mny other property." 
m S. 210 (2) of the Chota Nagpur Tenancy Act 
(as amended) must mean any property other than 
the tenure itself. One of the requisites of the 
application of the clause is that the decree must 
be a decree for arrears of rent due in respect of 
a tenure, that is to say, it must be a rent decree 
under the Act Where the sum for which the 
decree has been passed is not recoverable as an 
arrear of rents the decree lias to be regarded as a 
decree for payment of money, which would be 
covered by S, 198 of the Act. That section con- 
templates that where a decree .sought to be c vccu- 
ted is a decree for money, application maybe 
made for execution against; any immovable pro- 
perty belonging to the debtor. The words "any 
immovable property" in this section are obvious- 
ly wider than the words *‘any other immovable 
property” in S. 210(2). But under S. 198, sanc- 
tion of the Commissioner is necessary, and in the 
absence of such sanction the property cannot be 
sold, AH and Shearer, fj.) Lal Indertit 

Nath v. Pratap Upai Nath. 1941 P.W.N. 553 
=19^9 r.C. 83=8 B.R. 488=14 R.P. 532=A.I.R. 
1942 Pat, 84. 

T — Applicability— Suit for rent — 

Aon-iomder of some tenure holders-Decrcc— 
Nature of — Sale in execution— If affects shares 
of parties not impleaded in suit. Mahomed 
Murtajia t/. Cykil iNDEimATir. rs>cQ.D.,i936- 
40 , VoL. I, Col, 864 /] 22 Pat. L.T. 457. 

208 and 74- A, (as amended in 1920) 
rranti^-^-Sale of tenure in execution of rent 

Chandra Deo 
1936-MO, Vol. L 

Col, 3266,] 67 I.A. 290=73 C.L.J. 261. 

~S. 208~Sale^ for arrears of rent-Effect 


CHOTA NAGPUR TEN. ACT (1908). S. 217 
of the tenants of the holding; an oider 
the sale of the holding in execution of suclf^ 
decree is void. Where a sale under S 20^ 
without jurisdiction, it does not affect th! 
interest of any of the judgment-debtor^ even 

though the sale of their interest under S. 210 fM 
might be valid. (Ainirzvala, J.) Nf.hai 
^ Ffxu Domf. 194 I.C. 435=13 R.P. 721-7 n 
R. 770=A.r.R 1941 Pat. 490. 

.77 (2)-Ai>pIicabiIity — Conditions- 

Any oilier property’ —Meaning of— Decree fnr 
money— l;,xccution— Right to proceed against 
any property other than tenure. See CbmI 

mi"p:w'’N"55T 


tt i • reni— iLirect 

ot~-unaej“raiyat with occupancy right — If liable 
to be evicted by purchaser. See Bengal Rent 
Re^verv (Under-tenuees) Act, S. 16 . 20 Pat. 

— — S. 208 Scope — Decree against some nf 

uSy. 

Tenancy Act does 
not authorise the sale of a holding in execution 
*>f a decree for rent obtained onl/ against some 


S. 211— Scope— Transferee of holding— 
hailure to gel recorded in landlord’s sherista- 
Kllect on suit under S 211 (2) -If gives right to 

landlord to treat transferor tenant as representa- 
tive of transferee, Maitomto Muhtaza V CvEir 

j -^Ss. 213 and 258 — Applicability — Foid sale 
I .y<i/ to declare nullity — // barred under S. 258. 

; .S. 213 of tlie Chota Nagpur Tenancy Act 

relates to an application to set aside an execu- 
tion salc_ on the ground of material irregularitv 
or fraud in publishing and conducting a sale It 
does not apply where the sale is challenged on 
the ground that It IS void for want of jurisdic- 
tion in the executing (Tourt. No application at 
all IS needed to set aside such a sale ; and a suit 
to <Ieclare the sale void is not barred under 
S. 258 of the Act. (Agarwala J.) Nn hal Khan 
». bi-Lu Dome. 194 I.C 435=13 R P 721-7- 
B.R. 770=A.I.R. 1941 Pat. 490. ’ 

; ^Ss. 217 and 270 — Scope — Order of Com~ 
mxssioncr under S 208 {2)-Revision-Interfer- 
cncc by Board of Revenue. 

9^ of the Chota Nagpur Tenancy Act 
gives the (Tonimissioner ample discretion to ex- 
empt or refuse to c.xcmpt a portion of the tenure 
from sale : and an order of the Commissioner on- 
an application for exemption under S. 208 (I) is. 
ordinarily subject to revision by the Board of 
Kevenue. The Board will not interfere unless, 
extremely strong grounds are made out {Middle- 

Dbo. 8 “‘b ^^294^^ Nath Shae 

-Sb. 217 and 218 — Scape— Suit for arrears- 

nt Decrfifi hM nerhoMfe, _.*L. n . • 


Tt S. — r jor arrears- 

Commissioner— Revi-' 

Sion — Competency. 

Where in a suit under the Chota Nagpur 
arrears of rent of agri- 
cuitoral land not exceeding Rs. 100, the Deputy 
Commissioner passes a decree holding that the 
TLo or revision is competent 

final of the Deputy Commissioner is 

Fvpn ^ (2) does not apply, 

a revision which is otherwise provided by 

with q i to S. 218 (1) read 

a* Madhim Chase 

743 (1) ^ P.W.N. 
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— S. 258 — Suit challenging correctness of 

^ entry in record of rights — Maintainability in 
Civil Courts. 

A "^uit challenging the correctness of an entry 
in the record-of -rights on the ground that the 
proceedings under Ch. XV of the Chota Nagpur 
Tenancy Act, were without jurisdiction is one 
which the Civil Courts have jun^diciion to enter- 
tain. S. 258 of the Chota Nagpur Tenancy Act, 
is no bar to the Gvil Courts’ jurisdiction to en- 
tertain such a suit. But where the proceedings 
■of the revenue authorities under ( h. XV are not 
without jurisdiction 'he record-of-rights prepar- 
ed by them is conclusive under S- 132 of the Act, 
and it is not open to the Civil Court to go behind 
the entry in it and to q lestion its correctness, 
though ir can interpret the entry. {Fazl Al% C.J., 
.and Reuben^ /.) PCamakshya Narain Singh v. 
Hiro VfAHTON. 23 Pat. 233=219 I C. 20=18 
R.P. 62=11 B.R 333=1944 P.W.N. 566=A.I. 
R. 1944 Pat. 348. 

■CHOTA NAGPUR TENURE HOLDERS 
RENT ACepUNT ACT (I OF 1929), S. 11 (a) 
and (b) — Registration fee and maintenance fee — 
Calculation — Basis of — Whole rent or rent of 
separated portion only. Ishwar Nath Roy 
V. Pertap Udai Math Saha Deo. [See Q. D., 
1936-’40, VoL. I, CoL. 3266 ] 192 I C 56=13 R.P. 
.395=7 B.R. 315=22 Pat. L.T. 573. 

S. 11 (b)— “Kent” — If includes cess, Ish- 
war Nath Roy v. Pertap Udai Math Saha 
Deo [5*^^ Q.D , P'36 ’40, VOL. r ('ol. 3266.] 192 
I.C 56=13 R P. 395=7 B.R 315=22 Pat. L T. 

.573. 

— — S. 11 (b)— * Rent of the tenure ” — Meaning, 
Ishwar Nath Roy T/ Pf.rtap Udai Nath Saha 
Deo [S>^ Q D. 1936-’d0 v ol. 1, ol. 3 67.) 192 
I.C, 56=13 R.P. 395=7 B.R 315=22 Pat L.T. 
573. 

CHRISTIAN MARRIAGE ACT ^XV OF 
1872), Ss. 19 and 42 (c) — Construction -Guar- 
dian for giving consent to marriage of minor — 
appointment of — Permissibility— Power of Court. 

The words of Ss. 19 and 42 (c) of the Christian 
Marriage Act cannot be construed as meaning 
that if the parents are dead and there is no per- 
son resident in India authorised to give consent 
to^ the marriage of the minor, a guardian of the 
minor for the purpose of giving such consent 
should be appointed vhich guardian would 
•exercise his mind in the matter of the desirabi- 
lity or otherwise of the marriage of the minor 
;and would be in a position to enter a protest with 
the Registrar within the meaning of S. 44 of the 
Act. Such a construction involves the importing 
into the sections of provisions which are not 
’there and which would create a class of guardians 
who presumably would know nothing about the 
status and position of the minor concerned and the 
desirability or otherwise of the marriage <-f the 
minor. The proper and correct construction of 
the sections is to read them as meaning that 
where the father of the minor is dead or where 
the guardian of the person of such minor, either 
testamentary or otherwise appointed by the 
father or by any competent authority, is not in 
existence, or where in the absence of any such 
guardian the mother of the minor is al«:o dead, it 
cannot be stated that there is any person autho- 
rised to give the consent to such marriage of the 
iininor. It is only when any person answering 


CIVIC GUARDS OR0. (1940), S. 8. 

any of the three categories above mentioned is in 
existence and happens to be “not resident” in 
India that the latter part of S. 19 comes into 
operation and the consent of such guardian is 
di>pensed with. There is no provision for the 
appointment of a guardian for the purpose of 
giving consent to the marriage of the minor in 
case any of the persons answering any of the 
above three categories is not in existence. 
(B lagwati, J.) Badruddin Abdulla v. Registrar 
OF Marriages. 47 Bom.L.R. 938. 

S. Scope— ^'Personal law'’ — Marriage 

of Roman Catholic with Protestant wife in Pro- 
testant Church without dispensation solemnised 
by Protestant Pastor — If void— Release by zvlfe in 
favour of husband according to custom — If dis- 
solves marriage — Subsequent marriage with Pro- 
testant wife — “jB igamy” — Offence. 

A marriage between^ a Roman Catholic hus- 
band a .d Protestant wife solemnised in Protes- 
tant Church by a Protestant Pastor and without 
a dispensation unijer the canon law of the Church 
of Rome, is not invalid or void under S. 88 of the 
Christian Marriage Act. Such a marriage is a 
valid marriage. A marriage to attract the provi- 
sions of S. 88, must be a nullity’ according to the 
personal law of a party; the “personal law” con- 
templated by S. 88 is only that part of the per- 
sonal law which relates to absolute impediments 
to any marriage at all between the parties, even 
marriage according to the rites ot their own 
churches, impediments such as prohibited degrees 
of consanguinity or affinity. ‘ Personal law” in 
S. 88, means the personal law of either party 
which relates to absolute impediments to any 
marriage between the parties. Such a marriage 
being legal and valid, if the husband marries 
another woman a Proiestant, during the subsist- 
ence of thai marriage, he isguiliy of the offence 
of bigamy under S. 494, 1. P. Code. A release 
executed by the protestant wife in favour of the 
husband, before his subsequent marriage with a 
protestant wife, cannot operate as a dissolution 
of the first marriage with the Protestant wife 
under S* 10 of the Indian Divorce Act, though 
the custom of the community might allow it. 
The custom is not a part of the personal law of 
the parties w^hich invalidates the marriage ab 
initio and there is nothing in the Divorce Act 
which permits the dissolution of a legal marriage 
between Christians by reason of any custom 
applicable to either or both of the parties to the 
marriage. The release deed would not therefore 
validate the second marriage or afford a valid 
defence to a charge of bigamy. (HappelhJ.y 
Gnanasoundari . Nallathambi 58 L.W. 449 
=1945 M.W.N. 421=A.I.R. 1945 Mad. 516= 
(1945) 2 M.L.J. 80. 

CIVIC GUARDS ORDINANCE (VIII OF 
1940) S.S—R. 7 — Resistance to arrest by civic 
guard — When offence — Penal Code^ Ss* 21 and 
^ 53 . 

Having regard to the mandatory provisions of 
R. 7 of the Rules framed under S. 8 of Ordin- 
ance VIII ot 1940 it cannot be said that the civic 
guard has been called out for duty unlilthe 
order calling them out for duty has been notified 
in the Calcutta Police Gazette and until 
publication its members cannot legally 
any of the special powers of a PoJice-omcer. 
Nor can it be said that memlwrs of the avic 
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gurrd were in actual possession of the situation 
as Police-olhccrs within the meaning of Explana- 
tion (2) of S 21, 1* ih Code, until they had been 
legally called, out for duty under the terms of the 
Ordinance. Resistance to an arrest by the mem- 
bers of the civic guard who had not been legally 
called out ftjrduty is, therefore, no offence under 
S. siSd, 1. P ('ode. (Jidglcy and Das^ //.) Jitknura 
Mohax OI'- z>. EiMpt'KOR. I.L.R (1944) 1 Cal. 
450 -.21! EC. 392rr=45 Cr L J. 384=16 R.C. 562 
=48 C.W.N. 138=A I.R. 1944 Cal 79. 

CIVIL COURTS- Jurisdiction. C. P. 

Cmv. (1908), S. 9. 

CIVIL PROCEDURE CODE (V OF 
1908) — Repeal of S. 257-A of the Code, 
(XIV of 1882) — Kfl'cct. See Ih-KKir.cx Aniu- 
r.ULTtJiusTS Rklief Act (XV 11 of 1879), 
S. 13 (r). 44 Bom.L.R. 409. 

— Ss. 2 (2) and 47 — Appeal Exendion sale 

— Excess delivery — Applieatiu}! for re-delivery 
of part delivered in excess — Order on — If decree 
— Appllcahility. 

Where in e.xecnlion of a decree a property is 
sold, and the judginent-dehtor, after delivery of 
possession, applies, for re-dclivery o’f a pari of 
the propperty delivered on the ground tluit nntre 
than the extent (E pro]>erty s<dd lin.s been deli- 
vered to the purchaser, the (piestion is <Mie 
falling under ,8. 47, C. P. lode, and tin* ordm* 
on such an application is Ihercfcrc a decree 
within the meaniug of S. 2 (2), (i. P. ('xnle :uid 
Is appealal)Ic. {King and Ilappell, JJ.) Srkk 
KANiW (lotlN'irAN V. fAVANi. 1942 M.W.N. 190 
-55 L,W. 159 “A. I.R. 1942 Mad. 406 (1) 
-205 I.C. 91 = 15 R.M. 320=(1942) 1 M, 
LJ, 386. 

Ss. 2 (2) and M—Applicahility'—Vroceed- 

ing under 0. 20, R, 12— Oiredfun. as to mesne 
profits in preliminary decree for partition — 
Piml decree not passed — A ppeaf --Competency — 
Proceeding if one in execution. 

In a case where the special provi.sions of O, 20, 

R. 12, C, P. Code, can be properly applied, 

S. 2 (2), C. P. Code, cannot be invoked. Nor 
would S. 47, apply for a proceeding under O. 20, 
FC 12, C, P. Code, ie.j an in({uiry intc» mesne 
profits, is not a procec<ling in execution but one 
in the suit itself. An order for an eiuiuiry as 
to mesne profits mu.st ncce.ssarily be embodied 
in a preliminary decree which must ordinarily 
be followed by a final decree. Where a prelimi- 
nary decree awards mesne profits f rom a specified 
date and gives a direction under R. 12 of O, 20, 
there has to be a final decree drawn up in accor- 
dance with R. 12 (3). Until that final decree is 
drawn up there is no right o! appeal against the 
order lor mesne profits. (Davis, CJ, and 
Weston, J.) Sahxjram Rupciiand v. Ai.u 
Txjndu, I.L.R. (1941) Kar. 563=200 I.C. 
74=14 R.S. 205=A.I,R, 1942 Sind 60. 

S. 2 (2) — ^Decree — Alternative claims — 

Adjudication on a preliminary issue in respect 
of one. Shrtdeo Ram Janki v. Nathuram 
See [Q.D., 1936-MO, Vol I, Col 3267.] I.L.R. 
(1941) Nag. 90=195 I.C. 91=14 R.N. 35= 
A. I.R. 1941 Nag. 84. 

S. 2 (2) — “Decree’ —Application for per- 
sonal decree in mortgage suit — Order granting 
If decree. See Court-Fees Act, Sch. I, 
Art. 1 . (1945) 2 M.L.J. 87. 


C. P. CODE (1908), S. 2. 

2 (2) and 96— Dccrce—Dccision on 

preliminary issue holding pre-emption suit main, 
tainahlc — If a decree and appealable — Test of 
appealability. ^ 

Although a finding b_v the trial Court that the 
pre-emption of the entire pre-emptible property, 
namely, the zainindari riglits as distinguished 
from the mortgagee rights, though it is part of 
the property convcy’ed under the sale deed, is 
perinissihle, is conclusive ay regards that Court 
on the (lucstion whether the plaintiff could main- 
tain the suit for partial pre-emption, it cannot 
be said that there is any formal expression of 
that adjiulicatioji. htenee it does not amount to 
a decree iimkT S. 2 (2), CV. Code, and is not 
aiipealahlc umh’r S. 96, Where a preliminary 
ftoint raised in defence in a suit may possibly 
he deciiicd against the ])laintitT and may termi- 
nate in dismissal of the suit on that point alone,, 
the adjudication ^vould no doubt amount to a 
formal expression conclusiely determining the 
rights of the parlies, but where such au adjudi- 
cation does not put an end to the suit, no right 
of appeal ngaii'st such an adjudication will come 
into existence as the adjudication does Hot 
amount to a decree as defined in S. 2 (2) of 
(Ml Cod(‘. {Thomas, C.J. and Chulani Hasan, 
/.) Matukra Pka,sai) 7'. Kanhaiva Lal 
195 I.C. 615-U R.O. 104=1941 R.D. 70a 
-1941 O.L.R. 598=1941 O.W.N. 957= 

1941 A.W.R. (Rev.) 629=1941 O.A. 658 
-rA.I.R. 1941 Oudh 590. 

S, 2 (2) and C. P. Land Revenue Act. 

(1917), S. 75 (3) -Decree — Decision to make 
a reference under S. 75 (3) of C. P. Land 
Revenue Act, if a <lecree — App*calahiliiy. 

'I'lie decision of a Civil Court to make a refe- 
retici^ inuhrr S, 75 (3), C. II Land Revenue Act, 
to the Settlement Officer is not a decree and 
lienee not appealable as such. (Dighy, /.)f 
R.AornTN-ATir IJnujKAM 7/. Setti PAHiyvnuAS.^ 

1942 N.LJ. 574=204 I.C. 272=15 R. 154 
=A.I.R. 1943 Nag, 94. 

-y-- S. 2 (2) and O. 7, R. 11 {z)^Dccrce- 

Failure to, furnish par llenlars— Order discharg- 
ing defendants, if appealable. 

Where on the failure of the plaintiff to fumisL 
certain neee.ssary parlicular.s, the dc’ieiidants are 
discharges! as the.v had no case to meet, the. 
order h appealable either on the view that it, 
amoimts to a rejection of plaint or a dismissal 
of the suit. (Bose, /.) Nazir Abbas v. Azam 
Shah. 1941 N.L.J. 260=1. L.R. (1942> 
Nag. 428=197 I.C. 520=14 R.N. 173=A. 
I.R. 1941 Nag. 223. 

Ss. 2 (2) and 96 — Decree — Interlocutory' 

order — Where appealable. 

A finding on any point in contravcr.sy in a case- 
would ordinarily be final so far as the Court is 
concerned but unless that finding is such as is- 
sufficient 'for the disposal of the suit there can- 
be no judgment and no decree and unless there 
is a decree there can be no appeal. No finding 
or interlocutory order which is not sufficient to- 
dispose of ^thc suit as a whole can in itself give 
rise to a right of appeal except where an appeal 
is expressly provided. (Niyogi, Bose and Dighy, 
JJ.) Balt Ram v. Manohar. I.L.R. (1943) 
Nag. 241=207 I.C. 625=16 R.N. 51=1948' 
N.L.J. 228=AJ.R. 1943 Nag. 204 (F.B.). 



CIVIL, CRIMINAL AND REVENUE. 


717 


71& 


C. P. CODE (1908), S. 2. 

Ss. 2 (2) and 47 — ^Decre'e^ — Interlocutory 

order in execution proceedings. 

Within S. 2 (2) from which an appeal (Per 
Tek Chand and Bhide, //.) (Becket^ dissent- 
ing.) An interlocutory order in execution pro- 
ceedings as much as in suits overruling pleas of 
jurisdiction and limitation is not a decree within 
the meaning of S. 2 (2) of the C. P. Code from • 
which an appeal will lie. (Tek Chand, Bhide 
and Bechet, JJ.) -Barkat Ram v. Bhagwan 
Singh. 208 I.C. 89=16 R.L. 29=A.I.R. 
1943 Lah. 140 (F.B. 

S. 2 (2) — Decree — Order adjudicating 

rights of parties under scheme framed under 
S. 92— Appeal. See C. P. CodEj S. 47 — ^Appeal. 
73 C.LJ. 530. 

S. 2 (2) — Decree — Order dismissing for 

non-payment of additional Court-fees — Appeal. 

An order dismissing an appeal for non-pay- 
ment of the additional Court-fee demanded of 
the appellant following upon an adjudication on 
a question of the classification of the suit comes 
within the definition of a decree under sub- 
S. 2, C. P. Code, and is hence appealable. The 
order cannot be regarded as an “order of dis- 
missal for default'' within the meaning of 
Cl. (b) of the said sub-section. It is wholly 
immaterial that the appeal is directed, not against 
the adjudication itself, but against the conse- 
quent order of dismissal. (Biswas, /.) Abdul 
Majid v. Amina Khatun. I.L.R. (1942) 2 
Cal. 253=201 I.C. 683=15 R.C. 269=75 C. 
L.J. 393=46 C.W.N. 697=A.I.R. 1942 

Cal. 539. 

S. 2 (2) — Decree — Order dismissing ap- 
peal for non-payment of Co{iirt-fee — Appeal — 
Revision. 

An order of the appellate Court dismissing a 
memorandum of appeal for non-payment of 
deficit Court-fee is a decree and is appealable as 
such. A petition for revision from that order 
is, therefore, not competent. (Tek Chand, I.) 
Barkat Bibi V. Nazir alias Nadir. 199 I.C. 
298=14 R.L. 383=43 P.L.R. 710=A.I.R. 
1942 Lah. 64. 

S. 2 (2) and O. 34, R. 3—'Decree'— 

Order dismissing application for final decree as 
premature — A p peal — Revision. 

An order dismissing an application for making 
a preliminary decree final on the ground that it is 
premature, does not amount to a decree and is not 
appealable. Therefore, an application for revision 
of that order is tenable. (Puranik, J.) Govinda- 
RAO V. Narayan Ganpat. I.L.R. (1945) Nag. 
885=1945 N.L.J. 394=A.I.R. 1945 Nag. 277. 

S. 2 (2) — ^Decree — Order dismissing suit 

as against some defendants for want of sanction 
of Provincial Government — Nature of — ^Appeal. 
6*^^ C. P. Code, S. 115. 1941 P.W.N. 25. 

S. 2 (2) — Decred — Order modifying 

scheme framed under S. 92, C. P. Code. 

An order of a District Judge mocilfying a 
scheme framed in a suit under S. 92, C. P. Code, 
on an application made in that suit is a decree. 
So also is an order altering the scheme in a new 
suit under S. 92, C. P. Code. (Mitter and 
Khundkar, JJ.) Srijib Nyayatirtha v. Dandy 
S.WAMI Jagannath Asram. 199 I.C. 841=14 


C. P. CODE (1908), S. 2. 

R.C. 648=73 C.L.J. 532=A.I.R. 1941 Cal.. 
618. 

-S. 2 (2) — ^ Decree^ — Order rejecting ap- 
plication for final decree in mortgage suit — Ap- 
peal. 

An order rejecting an application for a final 
decree in a mortgage suit on the ground that 
a scheme has been framed by the Debt Relief 
Court and that the Civil Court therefore has no^ 
jurisdiction to entertain the application, is a de- 
cree and an appeal lies against it. (Pollock and' 
Sen, JJ.) Vishvvanath Rao v. Bhagirathl 
Sao. 219 I. C. 367=18 R.N. 35=1944 N.L. 
J. 526=A.I.R. 1945 Nag. 68. 

S. 2 (2) — Ddcree — Preliminary or final — 

Executability, 

Where in a suit for the recovery of money, 
the amount found due to the decree-holder is 
declared and it is also laid down in the decree 
in what manner that amount should be paid and 
there is notliing more left to be done in the suit,, 
such a decree is not a preliminary decree but 
a final decree capable of execution. (ThomaS:., 
C.J. and Agarwal, J.) Lal Bhagwat Singh v. 
Hari Kishen Das. 17 Luck. 249=1941 O.A. 
865=1941 A.W.R. (Rev.) 949=1941 O.W. 
N. 1138=1941 O.L.R. 848=197 I.C. 167=14 
R.O. 268=A.I.R. 1942 Oudh 1. 

S. 2 (2) and O. 7, R. 11 — Decree— Re- 
jection of appeal as time barred — If a decree — 
Appealability. Gajadhar Bhagat v. Moti 
Chand. [See Q.D., 1936-’40, Vol. I, Col. 3267.1 
22 Pat.L.T. 549=A.I.R. 1941 Pat. 108. 

Ss. 2 (2) and 96 — “Decree" — Several 

issues framed in suit— Decision on some of the 
issues — Court writing judgment and issuing de- 
cree incorporating findings — Appeal from such 
decision — Maintainability. See Appeal — Compe- 
tency. (1943) 2 M.L.J. 343. 

S. 2 (2) and O. 1, R. 10 — Discharge of 

some of the defendants — Suit decreed against- 
others — Grievance against order of discharge — 
Agitation — Proper remedy. 

Where some of the defendants are discharged 
on the ground of a want of cause of action 
against them and the suit is decreed as against 
the rest the correctness of the order of discharge* 
could be questioned only in an appeal against that 
order in as much as it amounts to a decree. It 
could not be agitated in an appeal against the- 
decree in the suit. (Puranik, J.) LaIasa Mo- 
tisa V. Bhagwant. 194 I.C. 37=13 R. N. 
353=1941 N.L.J. 235=A.I.R. 1941 Nag. 
166. 

Ss. 2 (2) and 96 — Partition suit — 

Orddrs between preliminary and final decree — 
— If decrees and appealable. 

In a suit for partition there can be only two- 
decrees. The first is a preliminary decree and 
tlie second is a final decree. In between these- 
two stages, there can be no other decree passed 
by a Court which may be designated a decree" 
liable to appeal under S. 96, C.P, Code. (Thomas,. 
CJ. and Ghulam Hasan, J.) Kjedar Nath v, 
PuTHU Lal. 1945 O.W.N, 363=1945 A.W., 
R. (C.C.) 214=1945 O.A. (C.C.) 2U=^4S 
A.L.W, (C.C.) 328=A.I.E. 194S aodh 
312. : - 
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C. P. CODE (1908), S. 2. C. P. CODE (1908), S. 2. 

U r,^‘ Decree- of the holder and devolution oE estate on his 
under 1 raitsj er o; Jeeree jor execulwn siou — Decree, i'f executable against him as lesal 

Death of deeree-hohler -.i fflicalutn by son ta renresentatk-e. Rao Ru rirsiNiur 7 / f;Axr,..„r._ 

transferee t'oart to eonltiute execuiion—I f by 
i!eeree-hi'!der 10 Siiee bniilalion-. 

,'V (Uatcc hrui iieeii trails U'ri’ed by the Suhordi- 1 


l.Vec Q.D., 1936-’40, Vol. I, Col. 879.] I 3 R M 
334-1. L.R. (1941) Nag. 632=193 I.C 598 

, ,v,.- . A, .-I S. 2 (11) — Suit by Hindu widow to 

jtKuu to tlu' 1 )LSt^rict Aliinsitf ot > recovur mnrtyage debt due to biisband— Rever- 
sioners, i£ legal representatives. See C, P Conp 
(). 32, Rr. 3 AND 9. 45 C.W.N. 105. ’ 

S. 2 (12) J\Icsiic peofits 

— T est . 

On the lenns of the definition of mesne 
profits what the plaint ills have to show is that 
with ns'isoncdjle diligence more might have been 
realised than was actually realised by the reve- 
nue authorities in the way of profits which term 
includes both rent.s and preuniums, if any. The 
true test i.s clearb' not w'hal the plaintiff has 
lost b\- his ■ex.clusioii hut what tlu‘ defendant has 
or might reasonably have made by his wrongful 
])os.,.-ssi(>n. What the plaintiff in such a case 
might or would hav(‘ made can only he relevant 
as evidence of what the defeudaut might with 
reasoiiahh' diligence have rec<‘ive(l. (Derby- 
shire, CJ. and Naslni All, J.) Province of 
P)K.\a:.\L r. Piu^na Sashi (in AtmiUTUANi. 206 
I.C. 181-15 R.C. 682 -75 C.LJ. 479=A. 
I.R. 1943 Cal. 125. 

S. 2 (12)--3/{\\'He profits ' -Basis of calcu- 


uale 

the Sana* place for execution. The son of the 
dctaa^-'t! decree-holder suh-,e(|ucntly applied 
under t ). 21, R. 16, (IP. Code, to the transferee 
t'ourt to he lirought on record and for permis- 
sion to execute the decree, 

(fold, that the application was liable to be 
thsmissed as it was not presented to the proper 
Court, namely, to the Court which passed the 
decree. 

Held fitrlJier, that the application warn iiot 
made h\ the “decree-holder’' within the meanin.g 
of S. 2, C'l. (?i) of the (.‘ode, and that conse- 
(pi(‘tilly it was not a ^{e])-in-aid of execution 
within the, mmaniiig of .\rt. 1S> (5) of the Junii- 
tation Act. (Byers, J.) Ko'rtiANDAR vnia A war 
-rt SwuvAriN-ATiiA Sastiuxl. 57 L.W. 129— A. 
I.R. 1944 Mad. 363”(1944) 1 M.L.J. 156. 

S. 2 (5) — b'oreiiiii Court- A'oiirts in 

Berar are not forei(}n hut diinuwiie CiUirfs — 

Courts in Rerar whicli have been established 
or continued by the authoritv of the Covernor- 
('leneral-iii-Conncil ari' not foreign Courts within 


the meaning of S. 2 (5). ( .P. ( ode, hut clomestic: j shn’/ for partition of pitlni taluk and khas 

( otirts, (SlonP, ( imllo, Niyotn, (n'lier and \ ■ ■ - - - - _ _ 


Bose, JI.) Iacsi R.\^^ t'. Candaii. I. L.R. 
(1941) Nag: lr-198 I.C. 873:14 R.N. 251; 
-.-•1941 N.L.J. l-A.I.R. 1941 Nag. 36! 
(F.B.). 

S. 2 (11) — Hindu loint janidy—i^itpar- 

rcner (jeitinii property by sun'ivoysliip-‘-‘If his 
letjal representative. 

A coparcener of a Hindu joint family who gets 
)>roi>erty by .siirv Ivors! lip comes within the 
view of tile term '‘legal representative”. (Tefa 
Sinqh, /.) S.MUiir Sixcn v. K.vttAN Sinuh. 218 
IX. 167=18 R.L. 4=46 P.L.R. 292=A.I. 
R, 1944 Lah. 473. 


Id thereunder and for profits — Lands 
made khas vdth defendanBs oion money — Plain- 
tiff's riff lit to profits of such lands on basis of 
produed raised. 

fhaintiff sued tlui defendant for partition of 
certain joint properties and for his share of 
profits of those properties till the disjiosal of 
the suit There, wuTe among tiu; properties 'a 
jnilni talnk and certain ])lots of land held in 
khas by the pulniclars. Tlie plaintiff’s case “was 
that these lands were comprised in the holdings 
of tenants hoKling under the putnidars, but 
thosir holdiip's had been purchased with the in- 
r ■ . ^ • i ptdni and .'^o hclonged to them in 

-S. 2 (11) joint /EU/n/.v-- '.Siur ■ ■// : 4.(jnal shares, 'Phe ('onrt found that .some of 

tlnsit lands were acquired by the defendant with, 
his own money and not with joint money. The 
plaiiitilT elainu’d to have the profits o'f even 
these lamls as.se.'.sed on tln^ basis of khas culti- 
vation. 

Jickf that the tjlaintiff %vas entitled to profits 
calculated only cm the basis of the cash rent 
and tliat would be payable liy the subordinate 
tenants holding under the pufni and not on the 
ba.sis of the actual crops raised on those plots. 
(Mitier and Akrain, If.) Benoy Krishna 
C llOHDHTTRY V. BHOLANA'lir ChOWIHUJRY. 45 C. 
W.N. 298. 


Icfjal representative of his father. 

Where a dccca.scd Hindu coparcener was the 
'father of the joint family who repre.sented die 
family, hi.s son is a person who, in lawq repre- 
sents the estate of tlic deceased per.son within 
the meaning of tlie definition of the term ‘degal 
representative” in S, 2 (11), CP. Cotie. (Lokur 
and Rajadhyakslia, JL) Dhonuo Khanuo v. 
Waman Baewant. 46 BomX.R. 737=:A.l. 
R, ms Bom. 126. 

-S, 2 < 11)— Hindu son— If legal repre* 


sentative of father in respect of separate debt 
of father-— Suit against son for father's separate 
debt — ^Decree against son as legal representative 
— If can be passed — S. S3— Effect of. Jambxerao 
Satappa V . Annappa Ram Chandrappa. \Sed 
Q.D., 1936-'40, Vol. I, Col. 3267.] I. L.R. 
(1941) Bom, 177=192 I.C. 198=1941 A.L. 
W. 34=1941 A.W.R. (Supp.) 4=1941 O.A. 
(Supp.) 61=13 R.B. 240=A.I.R. 1941 

Bom. 23 (F.B.). 

S. 2 (11) — ^Legal representative — Decree 

agmnst holder of impartible estate for compen- 
sation in lieu of specific performance— Death 


— ^Ss. 2 (14) and U2--Ordcr of Court- 
Signing by Court— Sufficidncy. 

An order written by a clerk and signed by the 
(dotirt is a proper order, for there is nothing in 
the Code ■wliich requires that the order should 
o Court’s own handwriting. (Sathe, 

o.M.) Ulfat V. jAjjmi. 1943 R.D. 73=1943 
O W.N. (B.R.) 73=1943 O.A. (Rev.) 33 
(1)=1943 A.W.R. (Rev.) 33 (1). 

~ ; S. 2 (17) (d) — ^Liquidator appointed by 
Registrar of Co-operative Societies — Is not an 
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S. 9 and Agra Tenancy Act, Ss. 85 

and 120- ilfaininiiuihility <>/ suit iu C vuil L-ourl 
' I'ivi'd rale ti'iiant tmildiiuj on atiriculhirol land 
^ Suit for iiniihlalorv uin! proliihitory injuiirtion. 

Where a ^n'u is hroui’ht against a fixed rate 
tenant \(n- a inandalnrN and (inihihitor}- injinic- 
titm in lespect of an nnlawfnl cunstructinn nl a 
hnialutg on (he iand. as the Kex'cnue (Tint 
not eonipetcaii te» enterlain such a suit eitlicr 
nrnler S. 85 or Idd of the Agra Teiuuiey Act, a 
suit would lie in a (Jivil Qnirt tinder S. 9, C. \\ 
(lode, on the allegation of the invasion of the 
tights of l1ie piaintiiT lamlhohler. (('idiistor, 
and IWaund, JJ.) SnXKO Sariic lus 
iw AsrrARKi Sovne. I.L.R. (1941) All 250 
192 I.C. 496-13 R.A. 327-1941 O.A. 
(Supp.) 34 -1941 A.L.W. lSo.1941 A.W.R. 
(H.C.) 34 -1941 O.W.N. 12-1941 A.W.R. 
(Rev.) 45 -1940 A.LJ. 906-A.I.R. 1941 
All. 61 (F.B.). 

S. 9--Riyh! io'‘ crU'hralo animal warsliit 

of deity in a temple -Is a odd! riyfil in ri-specl 
of ''oliiidi (I suit for iniumiion is nutinlaiiurldr 
ill a Ci'vil Court. 

Rertaiu villager> elaiiniiig that the woi^'liip ol 
a deit>' should hau‘ been ndehratiMl hy (huii- 
selves sued for a larniaiieiit iiijunelion restrain- 
ing the <k*feiulaiit s (tie- aainindar .and a a illay.er 
of an adioining, \i!la;j,e) 1 rom ('ehTrahug. (lie 
annnal von'sliip oi (he deit\ (Magali .\niiiiaii) 
ol the ullag.e during that year or at an\ liituu 
time, d’he defuwlanl's easr enis that it w:is tlu' 
r.aniindar wlio had tlu* right to ]U‘rtorin tlie 
ceremonies in the teiigile and that the plainlills 
had not the* rigjit which they eluiiucd. 

Held, that in the present ease there was a 
slraigUi forward claim to lia\e the right to per- 
form the annual w'orsIti|i of the t loddess which 
is en'forceahle hy a civil suit, illappclf J.) \ 
('rOiaVNNA MAN'.VAPIAg V. RaNTASWAMT (loUNUAU. ; 

57 L.W. 340-1944 M.W.N. 383' A.r,R. , 
1944 Mad. 416-(1944) 1 M.L.J. 421. 

S. 9 -Suit by one prie.sl to reeover jees ! 

received by ait uiuiuthorised priest Maintain ' ^ 
ability. 

A Hint f)y oiu' priest against another (♦> ri'covcr 
the fees received hy tlu* latter in coumadion with , 
a ceremony at wliich he officiated in an area 
which was alleged to he exclusively aholted to ! 
the plaintiff is maintainable in a Civil Court ami j 
could be decreed if the facts alleged are proved. 
{Gnllc, C,L) Gakpat ze Babxj. 1942 HX.J. 
443. 1 

— — — S. 9 — Civil Court — hirisdicilon^Question 
as to validity of decree passed hy Village Council 
. — Enfertainability by Civil Cotirt. 

The N.-W.F.P.^ Village Council Act nowhere 
says that the Civil Courts are debarred from 
questioning the validity of a decree passed by 
a Village Council. S. 9 of the C. P. Code, clearly 
provides that the Courts shall have jurisdiction 
to try all suits of a Civil nature excepting suits 
of which their cognizance is either expressly or 
impliedly barred. Accordingly Civil Courts are 
fully competent to entertain and decide a suit 
for a declaration that a Village Council had no 
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jurisdiction tr* L-ntcrtain and decide the claim 
decreed by it and (hat tlie decree passed by the 
Council liad hecii ohtained hy 'fraud and was 
11(4 hinding on the plaiiititT. (Almond, CJ, and 
Mahoincd Ibrahim, J.) Ai.r Asuiiau v. Walayat 
SiiAii. 201 I.C. 564=^15 R. Pesh. 24=A I 
R. 1942 Pesh. 55. ’ ' 

-- — ; — S. 9— .SC'f/ of (I civil nalure—Deckration 
of right to inherit Ifirt Jijinani right — Enteriain- 
(d>iiity hy Civil C'onrls. 

An action I>\ a legal heir of a gangaputra or 
a jianda at Renarcv, ftn* a di'claralion of his right 
(o inherit lUr! Jiinuini right (wliieli is heritable 
t)ri/p(.*ri\ and in sonu- c'ases transferable) and 
for ail mjnnetioii le, straining tbv defendants from 
inUTfering with the [daintilRs rights and for re- 
eovi'iA of ]n)<'<e‘-sion c.f the iiilgrims’ llahis is 
a .suit of a civil nature as llic right cla.iincd is 
a^ riglif in propeitv and is cognisahlc hy Civil 
tTnrts. {Ighal dthinad, and T>ar, J.) 

Sakmgv Kunwar a. Caiw.vnii. I.L.R. (1942) 
All. 821- 202 J.C. 653 15 R.A. 181=1942 
A.L.J. 346 -1942 A.L.W. 444=1942 A.W 
R. (H.C.) 185--A.I.R. 1942 All. 320. 

S . 10-~. Ippliraldlily ■ -vipplirafion for 

letters of administration filed in High Court 
while similar application pending in District 
( ourt- Troperly outside limits of latter Court 
CA'ct'i’ding Rs. 10,000 in 7 ‘a luc—Ap plication iit 
I Ugh i onrt fj can I>c stayed Succession Act 
.275. 

S.^ 10, (. R. (ode, luit limited to suits. It 
appli(\s to an rippru'atiou for letters of adminis- 
tration by reasim of the prnvision.S of S. 141, 
(\ i'. (ode. An application for letters of ad- 
iniinslration^ filed in the High Court while a 
sitnilar appliealion in respect o'f the .same estate 
j>reviou‘<ly filed in tin* Court of the District 
judge is pending, cannot he slaj'erl under S. 10, 
t . if ( o(h . when th*.; propicrly situate outside 
the proviiu'e ol the t )istrict Judge exceeds 
Rs. 10,(100 in yidiuy 'I'he Oiurt of the District 
jtnlg'e not having jurisdiction to grant the relief 
eluinicd in the application befory the High Court, 
tin- section can have no application. (Sen, J.) 
Lh.in.v .SiNonr, In the goods of. I.L.R. 
(1942) 2 Cal. 194 204 I.C, 457" 15 R,C. 521 
-A.I.R. 1943 Cal. 19. 

S, lO'—olpplieiildiity—Caifse of action 
tiifjerent though question of law same. 

Though th<! {pieslion.s of law involved in the 
new suit are the same as those involved in cer- 
tain pending^ apfieals hnt the cau.se of action is 
an entirely new one, S, 10 of the C. P. Code, has 
no direct reference to the matter and the new 
Sint cannot l)c stayed. (Hraund and Yorke, JJ.)\ 

JaiX V. IlIAMOLA KuNWAB. 

1942 A.L.W. 391. 

— S,^ 10"' -AppUcahiUiy — Decision in subse- 
quent suit not likely to affect derision in earlkf 
suit Stay of earlier suit — If can he ordered. 

A suit by^a Hindu widow for division o'f occii- 
pancy holding cannot be stayed under S. 10, 

. , ' by reason of a subsequently fil^d 

civil suit by her^ Cor a declaration that she 'is 
a member of joint Hindu famil}'' because the 
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decision of the Civil Court in her favour can- 
not affect her rights in the occupancy holding. 
(Shirreff, SM. and Sat he, J.M.) Asharfa 
Kuer V. Bindhya Chal Chaube. 1941 O.A. 
fSupp.) 605 (1)=:1941 R.D, 688=:1941 A. 
W.R. (Rev.) 751. 

— -S. 10 — Applicability and scope — Directly 

and substantially in issue — Test to decide — Delay 
in applying for stay — Jf ground for refusing 
stay — Mandatory nature of section. 

The words of S. 10, C, P. Cod-e, are manda- 
tory and enjoin the Court not to proceed with 
the trial of any suit in which the matter in 
issue is also directly and substantially in issue 
in a previously instituted suit. The fact that an 
application 'for stay is delayed is no ground for 
refusing stay. But before a stay can be ordered 
it must be made out that the matter in issue in 
both the suits is the same, although the reliefs 
asked for in the one is not of the same character 
as in the other. The real test whether the two 
suits are parallel is that if the first was deter- 
mined, the matters raised in the second ^ suit 
would be res judicata hy reason of the decision 
of the first suit. (Blackzoell, J.) TrtkamiDAs 
Tethabai V . JivRAj Kalianji. 203 I.C. 359= 
15 R.B. 234=44 Bom.L.R. 699=A.I.R. 
1942 Bom. 314. 

S. 10 — Applicability — Suit by a debtor 

under S. 33 of the U.P. Agriculturists’ Relief 
Act— Subsequent suit by mortgagee on mort- 
gage — Latter suit cannot be stayed. Behari 
Lal V . Durga. Q.D. 1936^ — ’40 Vol. 1, 

Col. 3268.] 16 Luck. 188. 

— S. 10 — Jurisdiction — Application for stay 

— Forum — Suit pending on Original Side of 
High Court-Application for stay pending dis- 
posal of suit in moffussal Court — If lies on 
appellate side. 

x\n application under S, 10, C. P. Code, asking 
the Court not to proceed with the trial of a suit 
should normally be made to the Court which is 
actually seized of the case. An application for 
stay of a suit pending on the Original Side of 
the High Court until the decision of a previously 
instituted suit in a moffussal Court has to ^be 
made on the Original Side to the Judge trying 
the suit and not on the Appellate Side of the 
High Court. (Broo^nfield and Macklin, //.) 
Nagappa Channappa V . Ramsing Jessasing. 
I.L.R. (1941) Bom. 325=194 I.C. 510=13 
R.B. 373=43 Bom.L.R. 236=A.I.R. 1941 
Bom. 160. 

— 10— Jurisdiction — Injunction to\ restrain 
defendant from proceeding with suit by him in 
another Court in different province — Judge on 
•original side of Fligh Court— Powers of to issue. 

There is nothing in law to prevent a judge 
on the original side of a chartered High Court 
from granting an injunction to restrain a defen- 
dant from proceeding with a suit in another 
Court in a different province, provided it is 
shown on the face o'l the plaint that the High 
Court has jurisdiction to try the suit before it. 
It is no objection to the Court granting an m- 
j unction because the defendant does^ not reside 
within the jurisdiction or carry on business^ within 
the iiirisdirtion of the Court. (Kahia. /.) ■ 
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Dhanraj Yugulki shore & Co. V . Babulal 
Ramchandra, I.L.R. (1943) Bom. 286= 
209 I.C. 12=16 R.B. 97=45 Bom.L.R. 326 
=A.I.R. 1943 Bom. 206. 

— S. 10 — Jurisdiction of Fligh Court — !%■- 

junction restraining defendant from litigating in 
another Court on ground of convenience — Power 
to issue. 

The power of the High Court on its original 
side to issue an injunction restraining the defen- 
dant^ in a suit before it from proceeding with 
a suit in another Court, is not restricted by dhe 
provisions of C. P. Code. It has jurisdiction 
to restrain a defendant froiii. litigating in another 
Court on the ground of convenience. {Lord 
Williams, J.) Naskarparha Jute Mills Co. 
Ltd. V . Nirmal Kumar Jain.' I.L.R. (1941) 

1 Cal. 373=196 I.C. 415=14 R.C. 231=A.i;, 

R. 1941 Cal. 434. 

Ss._ 10 and 151 — Jurisdiction of High 

Court~~Jiij unction restraining defendant from, 
litigating in another Court — Power to grant. 

The High Court in its original jurisdiction has 
inherent power to grant an injunction restraining 
the defendant in a suit before it from proceeding 
with a previously instituted suit in another Court 
on grounds of convenience alone and in spite of 
the provisions of S. 10, C. P. Code. {Lort 
Williams, J.) Bhagat Singh Bugga v. Dewam 
Jagbir Sawhney. I.L.R. (1941) 1 Cal. 490 
=199 I.C. 32=14 R.C. 5i4=A.I.R. 1941 
Cal. 670. 

-S. 10 — Priority of suits — Test — One of 

the suits filed in forma pauperis. Raisuddin v, 
Basti Sugar Mills, Ltd. [See Q.D. 1936— ’40 
Vol. I, Col. 3268.] 16 Luck. 184. 

S. 10 — Relief under, available' — Duty of 

party ta apply binder section. 

_ A Court will not grant to a plaintiff an injunc- 
tion restraining the defendant from prosecuting 
his suit in another Court, if the plaintiff can 
apply under S. 10, C. P. Code, to the other Court 
for a stay of the defendant’s suit. Where the 
Legislature, in S. 10, has provided a procedure 
to obtain relief, that procedure must be followed. 
(Gentle^ J.) Ramnicklal v. Vivekanand 
Mills Co., Ltd. 49 C.W.N. 58. 

S. 10 — Stay of claim for theka money 

under U.P. Stay of Proceedings Act — Rejection 
of application to reopen — Fresh suitfif barred — ^ 
Proper remedy. 

Where a claim for theka money is stayed 
under U.P. Stay of Proceedings Act and an ap- 
plication for its reopening after the passing of 
Amending Act IX of 1937 is rejected and a 
fresh suit is brought for the same relief, it is 
barred by S. 10, C. P. Code, for as long as the 
order staying the previous suit remains in force 
another suit in respect of the same cause of 
action and between the same parties cannot be 
entertained. The proper remedy is to appeal 
against the refusal to reopen the suit. (Shirreff, 

S. M. and Sathe, J.M.) Mohd. Safar v. Mst. 
Hajira Bibi. 1942 O.A. (Supp.) 368=1942 
A. W.R. (Rev.) 342=1942 O.W.N, (B.R.) 
552. 

S. 10— .S'jfuy of suit — Test. 

One of the tests for stay of a suit is whether 
the previous decision in a ureviously instituted 
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suit would operate as res judicata in a stibse- 
(iuent suit {Seu, J.) Lii.-vi>har v, Firm 
Radiiakiskan KvRtsiiA. I.L.R. (1945) Nag. 
634=^1945 N.LJ, 526. 

S. 11— RES JUDICATA. 

Adverse finding. 

Appeal and Cross-objection. 

Applicability. 

Cause of action. 

Co-defendants. 

Competent Court. 

Conflicting decisions. 

Connected cases. 

Constructive res judicata. 

Sec also S. 11— ExECU'noN I^rockk dtnhs. 
Directly and substantially in issue. 
Distinction petween res judicata and 
Estoppel. 

Erroneous decision. 

Execution proceedings. 

Ex parte decree. 

Findings. 

General principles of. 

Heard and finally decided. 

Issue of law. 

Litigating under same title. 

Might and ought. .Vru I'.xiM.. IV. 
Miscellaneous proceedings. 

Parties and their representatives. See 
Kxvl. VI 

Plea if can be raised m appeal. 

Plea of res judicata. 

Pro forma defendant. 

Question of tenancy rights. 

Rent suit. 

Representative suit. 

Revenue proceedings. I 

Scope. 

Subject-matter different. 

Expl. IV. 

Expl. VI. 

Adverse Finding. 

S. 11 — Adverse finding/ — Defendant chuE 

Idnglng suck finding in appeal- Appeal^ allowed 
on another ground — Finding, if res judicata. 

Where an adverse finding is expressly chal- 
lenged in appeal by the deiendant, but ap- 
pellate Court allows the appeal on another 
ground and dismisses the suit in consequence, 
that finding will not stand as the dismissal ol 
the suit involves a reversal of the judgment m 
which it is contained. But if it could be showm 
that in disposing of the appeal, the Court, whuc 
dismissing the suit on another ground still in- 
tended to maintain the finding of the lower 
Court against the defendant, the finding may 
Operate as res judicuta, notwithstanding the dis- 
missal of the suit, as being embodied in a judg- 
ment which is subsisting and in force. (Biswas, 
J ) SAUASHIBA3.A SeAL V. AtASI KaNTA, 45 C, 

W.N. 220. 

■ ' 11 — Adverse finding — Finding against 

smeessful plaintiff— Rts judicata. 

If the plaintiff’s suit is decreed in its entirety, 
an issue^ decided against him cannot operate as 
res judicata, against him in a subsequent suit. 
For the plaintiff cannot appeal from a finding on 
any such issue, the decree being wholly in his 


favour. Tiie fact that lie unsuccessfully con- 
tested the finding in revision is not relevant. 
(Bohde, J.) Scott v. Mahomed Din. I.L R 

(1944) Nag. 465=216 I.C. 88=1944 N.L.J* 
156=A.I.R. 1944 Nag. 154. 

S. 11 — Appeal and cross-objections— Res- 
toration of appeal dismissed for default — Deci- 
sion in cross-objections not set aside — Rule of 
res judicata. See C. P. Code, O. 41. Rr. 19 and 
22 (4). 46 P.L.R. 80. 

Applicability. 

S. 11— Applicability— Cause of action— 

Suit for specific perrorinancc of contract of sale 
— Snl).se(iiienl suit for ])ossessi()ii — Bar. See C 
P. Code, Ss. !(>, 99 and O. 2, Kk. 2, 3 and 4 

43 Bom.L.R. 293. 

S. Ih- Applicabilify — Dismissal of suit 

under S. 41, Agra Tenancy Act as premature— 

If operates as res jiidicnla as regards fresh suit 
.S. 11, C. P. t'o(lt‘, has no application unless 
an issue lias been lit'ard and finally disposed of 
oil merits. Where a suit under S. 44, Agra 
Tenancy Act, is dismissed as being premature it 
does not operate as res judicata to bar the insti- 
tution of a fresh suit. (Sathe, A.M.) Bashir 
Ahmad Khan 7*. KirNDAN Lae. 1941 O.A. 
(Supp.) 933:: 1941 A.W.R. (Rev.) 1164= 
1942 O.W.N. (B.R.) 17=1942 R.D. 33. 

S. 11- Applicability — Execution proceed" 

higs — Fxeciition against surely struck ofj'^ 

after engiiiry into merits — Effect. 

Thougii S. 11, C. P. Code, docs not in terms 
apply to execution proceedings, the principle of 
res judicata applies, W'here an execution appli- 
cation a.gainst a surc-ty is eiupiired into and on 
its being found that lie did not stand surety to 
the judgment-debtor, the aiiplicalion is dismissed 
and the proceedings ‘struck off’, there is an 
adjudication on the merits in respect of the 
surety’s liability and hence it would operate as 
res judicata in siibsetiuenl execution proceedings 
against the stirety. An order ‘striking oil’ an 
execution application cannot be always regarded 
as legally ineffective. (Bennett, J.) Ram 
(J oPAE V. Bansidhar. 17 Luck. 366=197 I.C. 
305=1941 O.W.N. 1227=1941 A.W.R. 
(Rev.) 1053=1941 O.A, 931=14 R.O. 295= 
A.I.R. 1942 Oudh 183. 

S. 11 — Applicability— Mortgage suit for 

redemption ending in decree before T. P. Act, 
providing for instalment payment and for 
extinguishment of right to redeem on default— 
Faflurc to pay instalments— Effect— Subsequent 
suit for redemption — Competency. See T. P. 
Act, S. 60. 47 Bom.L.R. 90. 

S. 11 — Applicability — Suit under 0, 31, 

R. 63 — Order of executing Court upholding 
attachment ceasing to have effect as a result of 
attachment coming to end — Suit still proceeded 
with and decided — Decision — If res judicata in 
subsequent suit between parties. See C, P» Code, 
0. 21, R. 63. 45 Bom.L.R. 980. 

^ Cause of Action. 

i S. IX— Cairn of action — Decision in suit 
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for arrears of rent for one year — If res judicata 
in later suit for arrears of rent for several years 
filed in a Court of higher grade — Competency to 
fry later suit — Test. 

Though in view of the Explanation appended 
to R. 2 of 0. 2, C. P. Code, successive claims 
in respect of rent for several years arising out 
of the same obligation are deemed to constitute 
one cause of action, it cannot be said tliat a 
composite cause of action relating to arrears of 
more than one year is a different one from that 
relating to one year. If it is possible to treat the 
entire cause of action upon which the later suit 
is founded as divisible and if in the earlier suit 
one of the component parts of the cause of 
action was relied on then the previous decision 
will stand as a bar to the extent of the matter 
involved in the previous suit If an earlier deci- 
sion bars a suit to recover arrears of rent for 
one year, it must logically bar a suit in respect 
of any other ^year. Hence, a decision in a suit 
for arrears o'f rent for one year would operate 
as res judicata in a later suit between the same 
parties for the recovery of arrears o'f rent for 

number of years filed in a Court of a grade 
higher than that in which the earlier suit was 
filed. The competency of the Court to try the 
subsequent suit refers to its competency at the 
time when the first suit was brought. fNiyogi, 
/.) Tekchand Kapurchand V . Birzabai. I.L. 
R. (1942) Nag. 721=202 I.C. 317=15 R.N. 
77=1942 N.L.J, 423=A.I.R. 1942 Nag. 

119. 

Co-defendants. 

S. 11 — Co-defendants — Conditions ne- 
cessary. 

Per Nasim Alf I. — The limits within which 
the doctrine of res judicata, should be applied 
as between co-defenciants are these: — (a) that 
the co-defendants were necessary or proper 
parties in the former suit; (h) that there was a 
conflict o'f interest between them; (r) that there 
was a necessity to decide that conflict in order 
to give the plaintiff appropriate relief; and (d) 
that there was a decision of the question between 
the co-defendants. {Syed Nasim Ali and Pal, 
JJ .) Radharani Dassi V. BmoDAMQYEE Dassi. 
I.L.R. (1942) 1 Cal. 169=200 I.C. 216=14 
R.C. 685=46 C.W.N. 245=74 C.L.J. 180= 
A.I.R. 1942 Cal. 92. 

S. 11 — Co-defendants — Res judicata bet- 

zveen. 

Where there is a conflict of interest between 
the defendants anci it has to be decided to give 
relief to the plaintiff and the question is decided, 
the defendant adversely affected by the decision 
has a right to appeal against it even if he was 
only a pro forma defendant, and the decision 
would operate as res judicata. (Ross, J. M.) 
Devi Prasad v. Sitaballabh Ji Maharaj. 1944 
R.D. 42=1944 A.W.R. (Rev.) 9. 

-S . 11— -Co-defendants — Points for consi- 
deration. 

In order to see whether the doctrine of res 
judicata may be invoked in a subsequent suit by 
persons whose predecessors had been implead- 
ed as co-defendants in a previous suit or who 
were themselves co-defendants in such previous 
suit, it is necessary to consider the following 


C. P. CODE (1908), S. 11. 

points: (1) What was the relief claimed by the 
plaintiff in the previous suit? (2) Were the co- 
defendants proper parties to the suit? (3) Was 
there a conflict of interest between them? (4) 
Was it necessary to decide that conflict in order 
to give the plaintiff the relief that he claimed? 
(5) Was the question in issue between the co- 
de'iendants actually decided. (Edgley and Bis- 
zfuaSj JJ.) Fateh Nasib v. Swarup Chand Hu- 
KUM Chand. 73 C.L.J. 475. 

S. 11 — Coi-defendants — Res judicata be- 
tween — Conditions. 

In order that a decision may operate as res 
judicata between the co-de'iendants, three condi- 
tions must be fulfilled, namely, there must be 
(1) a conflict of interest between the co-defend- 
ants, (2) the necessity to decide that conflict in 
order to give the plaintiff appropriate relief, and 
(3) a decision of the question between the co- 
defendants. The first condition will be satisfied 
if the pleadings on record raise the conflict of 
interest as between the defendants no matter 
whether the co-defendants pleaded anything inter 
se or not. (Nasim Ali and Pal, JJ.) Chandtj- 
LAL Agarwala V, Khalilar Rahaman. I.L. 
R. (1942) 2 Cal. 299=205 I.C. 344=15 R.C. 
599=75 C.L.J. 301=46 C.W.N. 729=A.I.R. 
1943 Cal. 76. 

S. 11— ^Co-defendants — Res judicata bet- 

tween — Conditions. 

In order that a finding may operate as res judi- 
cata as between co-defendants three conditions are 
necessary: (1) There must be a conflict o’f inter- 
est between the defendants concerned; (2) it 
must be necessary to decide this conflict in order 
to give the plaintiff the relief he claims ; and (3) 
the question between the defendants must have 
been finally decided. (Verma and Yorke, JJ.) 
PooRAN Chand v. Radha Raman. 207 I.C. 
99=15 R.A. 534=1943 O.W.N. (H.C.) 125 
=1943 O.A. (H.C.) 40=1943 A.L.J. 82= 
1943 A.L.W. 220=1943 A.W.R. (H.C.) 40 
=A.I.R. 1943 All. 197. 

S. 11 — Co-defendants — Res judicata bet- 

ween — Conditions. 

In order that a decision should operate res- 
judicata between co-defendants three conditions 
must exist: (1) There must be a conflict of in- 
terest between those co-defendants; (2) it must 
be necessary to decide the conflict in order to 
give the plaintiff the relief he claims; and (3) 
the question between the co-defendants must 
have been finally decided. Where a plaintiff 
claimed to be entitled to a charge on an estate 
left by a testator and the defendant pleaded that 
certain other villages in another’s hands were 
also charged and that the other person should! 
be impleaded and he Avas so impleaded and the 
question as to the existence of the ^ charge oni 
that person’s property was finally decided by the 
appellate Court, held that the question of the 
existence of the charge on the other villages wa^’ 
directly raised and had to be decided before thei 
Court could determine what relief claimed by .the' 
plaintiff could be given to him and hence sudh a' 
decision would operate as res judtcafa m any 
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suhscciuent dispuU' llie dofendatils. j 

(Lord Russo!/ (>/' Kili^uoiu.) Mahomkd Saakat 
Atj Kuan •<”. Aij I'l:*:. 208 I.C. 553 

-1943 A.W R. (P.C.) 23- 1943 O.A. (P. 
C.) 23-16 R.P.C. 75 48 C.W.N. 66=209 
I.C. 74 -1943 O.W.N. 238-1943 A.L.J. 
307-“1943 A.L.W. 421-A.I.R. 1943 P.C. 
115 (P.C.) I.L.R. (1943) Kar. (P. C.) 
123. 

S. 11 — Co-dt'fciidatUs— judioala l>rt- 

■wcon '-LAiuritiou.s. LiMnwrioK .Acr, Akt, 

123. (1943) 1 M.L.J. 36. 

S. 11 — Co-dcfcnd;uits -Ros jiidicala 

Conditions ---lAirlitiou suit - Rule in— { )c}\-mlant 
clainniiij^ share' .n,iviiie>' nisc to coidlicl of il1t(‘rc^l 
— C^nirt .^iviii.n' o.\pre‘ss (U'cision a.s to share 
1'houph dt'cision not neces^ar^' for i>ivini;’ relief 
to plainliff— Ahw judicata. 11 \Km vr Prasad 
SiNOii Narsi.n^ui Prasvu SiNoii. I.SVr O.l). 
lOdpAlO Vol. 1. Col. 3268.) 13 R.P. 471=192 I. 

C. 441=7 B.R. 402=22 Pat.L.T. 553 - A.I. 
R. 1941 Pat. 83. 

S. 11 — ('o do} cudaul.s Res jiiilieata 

Plea neither raised nor d('eided as hei^oeeu de- 
fcndants-lj rt s judicata in .ad\u'qitenl suit bet^ 
Uh'cn ihein. 

• WdiCri! llie (pustion as to uhieh of tlu* defend- 
ants in an (ailitr suit was sinety and who was 
tlu; prinei]>al was not agitated hy the defendants 
anioipij themselves and w as not tletdded the deerta' 
in such .suit will not operate as res judicata in a 
subsequent .stiil between stieli defeiKlants on that 
question. (Pad /Hi, J.\ .Laksumana Sahu v. 
SIMACTIAI.A P.ATKA. 194 I.C. 739“T4 R.P. 58 
=7 B.R. 817=A.I.R. 1941 Pat. 211. 

- — S.^ 11 — Conipcleuey lo try the subsequent 

<sidt — Difference in znduatian. 

Per P. P. (Madeicy, Piss.'). --A declaratory 
decree passed by a Mnnsif that a plainlijl was 
cntilletl lo a inainteuaiiec alhnvaiiee as a <'harpe 
upon a properly would operate as res judicata in 
a subscciiient suit hy the plaintiff fen- arrears of 
inainlenance even t’hoii,i;li it was not within the. 
competency of the Mnnsif to try tlie later suit. < 
(Thoma.z, C. J., Hennett, Ghulam Hasan, d</ar- 
wal and Madeicy, 2/.) Maqsood Ali v. IT. Hun- 
ter. 18 Luck, 683=210 I.C. 163=16 R.O. 
X44=(X943) O.W.N. 280=1943 O.A. (C.C.) 
158=A.I.R. 1943 Oudh 338 (F.B.). 

— S. 11- — Competency to try the subsequent 
suit — Difference in valuation. 

The decision m a ’form-er case cannot operate 
as res judicata in a subsequent suit between the 
same parties on the same cause o£ action if the 
valuation in the later suit is beyond the jurisdic- 
tion of the former Court. (Ghulam Hasan and 
Agarwah T'T'.) Municipal Board of Lucknow 
V , Government of the United Provinces. 18 
Luck. 220=204 I.C. 186=15 R.O. 276=1942 
O.A. 398=1942 O.W.N. 567=1942 A.W. R. 
(C.C.) 318 (1)=A.I.R. 1943 Oudh 58. 
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Competent Court. 

S. 11 — Conipcicnt Court. 

Where the earlier suit is decided by a Muiisif 
and later on by the xAdditional Civil Judge, the 
later decision is not barred by res judicata be- 
e'ause the former Court was nut competent to 
try the subsequent suit. ( Vorke and Ghulam 
Il'a.mni, JJ.). Muni a u. AIanoiiar I^ai.. 194 I 
C. 161=13 R.O. 558-M941 O.L.R. 428=1941 
R.D. 359=1941 A.W.R. (Rev.) 395=1941 
O.A. 422=1941 A.L.W. 492.::1941 O.W N 
648=A.I.R. 1941 Oudh 429. 

S. 11 — Compt'lenl Cnurb ■■.Idjiidication b\ 

Court’ not Jurriiq/ jiirisdielio)i—\\vs judicata. 

No adjudication on a point with reference to 
which a Court has no juri.sdietion can operate as 
res judicata. (Pdqley and Pisioas, JJ.) ICteh 
.Nasib ‘u. SwAurp Cmand Hukum ('hand 73 
C.L.J, 475. 

S. 11 — Conip'fenf Court- Peeisiou h\ 

Pistriet Judije on reference under .S. 30, Land 
d Cijiiisilion del, as to title to land acquired— 
Res judicata. 

A dccivsioii hy a, District judge on a reference 
lo him under S. 30 of the l.aml ,A('<iuisition Act 
on the (jiu-stion of title to the accpiired land is a 
decision of a comiKdent (Curt and operates as 
res judicata in a sub.<e(HK‘ut civil suit. N*s hold- 
ing was sold under S. 112 of the TvRidras Estates 
Land ;\et and purchased hy the i)redecc.ssor-in- 
title of P. Suhsecjiiently the Covernmeut acquir- 
ed a part of tlit' ludding under the Land Acqui- 
sition Ad. N and R both claimed the compen- 
sation money. On a referetice to the District 
judge, the latter decidetl that P was the owner of 
the holding and entitled lo the ernnpensation 
money. N was not prc'sent at the hearing of the 
■entjuiry. N afterwards tiled a suit for a declara- 
tion that the .<ale for arrears of rent was mill 
and void for want o'f notice to .V as retjuired by 
jS. 112 of llie h'.states Lan<1 Ad. P raistal the 
' ]dea of res judicata. 

Held, that the decision of the District Judge 
on the rerercncc niuler S. 30 of the Land Acqui- 
sition Act was a decision hy a (dourt of com- 
petent jurisdiction and there' fore operated as m 
judleahi. (fu'aeh, (jj. and Krishnaszeanii diyan- 
qar J.) NANtAi'pA CiiKTTY V. pKKUMAr. Chf.t- 
Ti.vu. 1941 M.W.N. 268 (2)=53 L.W. 364 
= (1941) 1 M.L.J. 408. 

S. 11 — (jonipetcnt Court— Pecisloii by 

hi.wlveney Court that properties of Uhidu in- 
solvcnt are sclf-aequlred — Direction that sons 
claiming them as joint fasnily properties may 
fiJd separate suit—Guhsequent suit claming pro- 
perties as joint family properties- Res judicata. 

If there is a final and conclusive adjudication 
by a comjKitent Court of any issue between the 
parties, a mere direction by that C'ourt that^ an- 
other proceeding (such as a regular suit on title) 
might he taken for having the point more ade- 
quately considered and decided, is of no^ avail, 
when a plea of res judicata has to be considered. 
A decision by the Insolvency Court under S. 4 
of the Provincial Insolvency Act is final and 
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conclusive between the parties. Where, there- 
fore, on an application by a purchaS'er at a sale 
by the Official Receiver of the properties by a 
Hindu father who has been adjudicated insolvent, 
to remove the obstruction by the insolvent’s sons 
in taking possession, the Insolvency Court makes 
an order holding the properties to be the self- 
acquired properties of the insolvent, such an 
order, being within the jurisdiction of the Court 
under S, 4 of the Provincial Insolvency Act, 
operates as res judicata on the question o'f title 
in a subsequent suit by the sons for partition, and 
the sons cannot agitate the question of the pro- 
perties being joint family properties, in spite of 
a direction by the Insolvency Court that a sepa- 
rate suit might be filed. {Chandrasekhara Aiyar, 
/.) SiNNA SUBEA GoUNDAN V. RaNGAI GoUN- 
DAN, 58 L.W. 562:^1945 M.W.N. 673= 
(1945) 2 M.L.J. 384. 

— S. 11 — Couipetenf Court — Decision of 

question of title by Revenue Court in rent suit — 
If bars suit for declaration of title in Civil Court. 

The decision of a Revenue Court in a suit for 
rent that the defendant is a tenant and liable 
to pay rent does not bar the defendant from 
maintaining a suit in a Civil Court for a decla- 
ration that he is the owner. ('Agarwaf J.) Ja- 
WAHIR V. Niaz Ahmed Khan. 199 I.C, 682= 
14 R.O. 509=1942 R.D. 162=1942 A.W.R. 
<C.C.) 55=1942 O.A. 34=1942 O.W.N. 66 
=A.I.R. 1942 Oudh 301. 

S. 11 — Competent Court — Former suit in 

Court of lozeer grade with cause of action split 
up — Subsequent suit in superior Court zvith same 
cause of action not split up — Res judicata. 

Where the earlier suit was instituted in a Court 
of a lower grade by splitting up the cause of 
action, the decision in that suit would operate 
as res judicata in a subsequent suit between the 
same parties, if the cause of action is the same, 
though the later suit is brought in a Court of a 
higher grade with the cause of action not split 
up as in the earlier suit. {Macklin and Sen, JJ.) 
Yeshwant Bala v . Babal I. L. R. (1945) 
Bom. 38=218 I.C. 510=18 R.B. 56=46 Bom. 
L.R. 728=A.I.R. 1945 Bom. 67. 

— = S. 11 — Competent Court — ^Meaning — Com- 

petency of Court — Relevant point of time. Sa- 
hib Nasib Khan v. Qutbunntssa. {See Q.D. 
l‘936-’40 Vol. I, Col. 3269.] I.L.R. (1940) All. 
«91=192 I.C. 589=13 R. A. 340=A.I.R. 1941 
All. 18. 

— — S. XI— ^Competent Coiurt — Meaning of — 
Subsequent sttit in Court of higher grade com- 
prised of additional cause's of action against same 
defendants — Decision in prior suit on claims 
common to holli suits — Res judicata. 

S, 11 require^ that the Court which decided the 
suit pleaded as res judicata must have been a 
Court competent to try the subsequent suit, and 
ordinarily the decision of an issue in a Court 
of lower pecuniary jurisdiction will not operate 
as res judicata in a subsequent suit filed in a 
Court of superior jurisdiction and triable only 
by such Court. But it is not open to the plain- 
tiff to evade the bar of res judicata by joining 
several causes of action against the same defend- 
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ants in a subsequent suit instituted in a Court of 
higher pecuniary jurisdiction. Where a decision 
has been given by a competent Court in a pre- 
vious suit, regarding part of the claim in the 
subsequent suit, and between the same parties, 
then so much of the claim, which is common to 
the two suits should be excluded from the sub- 
sequent suit as barred by the principle of res 
judicata. (Divatia and Weston, If.) Shamaji 
Narayan V. GovrND Rancacharya. 218 I. C. 
154=46 Bom.L.R. 658=A.I.R. 1945 Bom. 
45. 

S. 11 — Coinpefenf Court — Pecuniary ju- 

risdiction-— -General principles of res judicata — 
Applicability. 

Even if S. 11, C. P. Code, itself cannot be 
applied, according to its terms to a case of differ- 
ence in the pecuniary value of the two suits at 
any rate the principle can be applied. The prin- 
ciple underlying the section could be applied 
where the first suit was for dissolution of a 
partnership on a tentative value of Rs. 5,500 and 
the second was for a claim valued at two lakhs 
itself to start with. {Stone^ C.J. and Clarke, 
.1.) Mithoolal V. Babu Tainarayan. 199 I. 
C. 537=14 R.N. 283=1941 N.L.J. 508=A.I. 
R. 1941 Nag. 346. 

S. 11 — Competent Court — Sadr Munsarim 

— Question of claim to under-proprietary rights. 

A Sadr Munsarim with judicial powers is com- 
petent according to Gonda Settlement Report to 
decide claims as to under-proprietary rights. 
{Ghulam Hasan, /.). Batul Bandi v. Sri Dhae. 
192 I.C. 259=13 R.O. 338=1941 O.L.R. 93 
=1941 A.W.R. (Rev.) 19=1941 R.D. 6= 

1940 O.A. 1293=1940 O.W.N. 1344=A.I.R. 

1941 Oudh 189. 

S. 11 — Competent Court — Small Cause 

Court — Decision in rent suit that tenancy is go- 
verned by T. P. Act — If bars claim in subsequent 
title suit that tenancy is governed by B. T. Act. 
Anantamoni Dasi V. Bhola Nath. [See Q.D. 
1936-’40, Vol. I, Col. 3270.] 195 I.C. 870=14 R. 

C. 146=A.I.R. 1941 Cal. 104. 

S. 11 - — Competent Court — Test. 

In order that a decison in a former suit may 
operate as res judicata in a subsequent suit, it 
is necessary that the Court which tried the for- 
mer suit must have been a Court competent to 
try the subsequent suit. The decree in a previ- 
ous suit cannot be pleaded as res judicata in 
a subsequent suit unless the Judge by whom it 
was made had jurisdiction to try and decide not 
only the particular matter in issue but also the 
subsequent suit itself in which the issue is subse- 
quently raised. {Divatia and Lokur, JJ.) Ra- 
dhabai Gopal V. Gopal Dhondo. 212 I.C. 291 
=16 R.B. 345=45 Bom.L.R. 980=A.I.R. 
1944 Bom. 50. 

S. 11 — Competent Court — Suit for rent 

undir Madras Estates Land Act before Sub-Col- 
lector — Order refusing amendment _ confirmed 
by District Collector in revision — Dismissal of 
sttif — Appeal to District Tudge--De Asian of Dis- 
trict Collector — If rqs judicata in appeai. 
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In a suit for rent in (lie Court of the Suh- 
(iollcclor under the Ala.Ira^ iCsiatus l>and Act, 
the [)lainlirf ap[)lie(l fitr leave to amend the sche- 
dule o‘i land attaclied to the plaint on the ground 
of a clerical enaa' in the descri])ti<)n. Leave was 
laU'used and a re\ i''i<in application tc; the District 
Collector under S. 2t)5 of the Lstales Land Act 
was also disnii^.sed. The suit was tried and 
eventiialix disinissed by the Sub-Collector on 
tlu‘ main ya-onnd that no decree conUl he prranted 
ou a defective jilaint. On apiieal. the Lislricl 
jndpe, holding' that there waw a clerical error, 
allowc'd the amt'iulnient and remanded the suit 
lo tli(‘ Suh-Collector for disposal according- to 
la^v, overrulinj;' the objection to his jnriscliclion 1 
to allow tile amendment. In appeal lo the High ! 
C'ourt from the order of remand it was contt'iid- 1 
ed lliat the District Judge had no jurisd.iction to] 
allow tin* amendment, as the matter had already ' 
b(*en decided hy the District Collector in the re- 
vision apiilication and his decision 0 {)erated as ] 
res judicata in the iireseni proceedings. | 

Held, that there was a clear distinction between | 
the decisions of Courts which had an inliereiit i 
jurisdiction to come to tho>e (U'cisions and cases] 
in which Courts had no jurisdiction at all and j 
while the decisions in the foriiKu* were merely [ 
voidable, in the latter they were void and could , 
not he relied upon as cffiistituting res judira/u;j 
(2) that in tly- present case tliere wa^^ no (jiu's- 
tion of inherent jurisdiction lidug in the Court j 
of (he District Collector, as his jurisdiction was ; 
severely limited, lUit only by the fact that it was ' 
con’fern'd upon him bv a particular Act (tlie es- 
tates Land Act) and Iherefoia' dealt with a very 
restricted subject-niatter, but also by reUsSon of 
the very terms oC S. 205 of the Act; (3) that 
since S, 205 related only to a jiroceeding in a 
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n'/>/r — Limits to — Earlier order on claim binder 
0. 21, R. (iZ—Smt not filed udihin one year to se't 
aside order— Later contrary dccision~If prevails 
over former order. 

Where there arc conflictiug decisions or judg- 
ments infer partes the later adjudication should 
he taken as superseding the earlier for purposes 
of res judicata. Put this principle cannot be ap- 
tilled in a case where the earlier decision is an 
order on a claim petition which under O. 21, 
K. 63, C. V. Code, has becoine conclusive, 0. 21, 
K. ()} is a statutory provision and the Court 
must' ’apply it- ^'be provision being mandatory 
there is no room 'for the application of the prin- 
eiiile of res iudicata as regards conflicting deci- 
sions in such a case. {Leach, C. J. and Byers, 
f ) Akkammai. t'. KoMARASAMr Chettiar. 

I L R (1943) Mad. 40::-^208 I.C. 32=16 R, 
M *145 “-55 L.W, 511=1942 M.W.N. 567= 
A.I.R. 1943 Mad. 36=(1942) 2 M.L.J, 315, 

I Connected Cases. 

I S. 11— Connected eases- -Appeal against 

decree in one en/y— Kes jndkziV.i— Application of 
rule. 

Where several suits arc tried together and 
disposed of hy one judgment, (lifferent decrees 
being tia.ssed in each, hut only one decree is ap- 
pealed against ami the decrees in the other suits 
have become final, if the object of tlic appeal is 
in substance, if not in 'form, to get rid of the 
very adjudication which is put^ forward as con- 
slitnling ncs tadicaia that adjudication should not 
i>c held to bar tlie appeal. It would lead to 
startling results if it were held that an appellate 
tribtmai is precluded frtnn dealing with a ctues- 
tion which comes before it ou appeal because an 


suit from which no appeal lay and since an ap- j inferior Court upon the .same facts hut in a case 
peal clearly lay from the decision in the present (gjier than the one under appeal had given a de- 


suit, the District Ctdlector had no jurisdiction to | cision which had not lieen apticaled against at the 
pas.s the order in re\ ision which he passed m so j decision in the case under ap.- 

far as it decided on the merits that no amend- j ‘‘^.,^1 Thra^* suits in which the same question; 
ment should he allowed; (4) that it tlieref(>re i ^ff-./\vhethtM' the plaintiff, the 

could not and did not operate as res I half-sister of the last male-holder was. 

in the appeal to tlie Di>tnct Judge from the <lbs- | estate, under Act II of 1^29 in 
missal of the suit, so that the decision of the pi-cfercnce to the admitted agnates’ were tried 
District Judge could not he attacked on the together and <lisi>o>e{l of hy a common judgment 
ground of res judicata, (Kinc/, .1.) Pou.avya i ^vas decided in all the cases and 

Zamtnimr of Ratnavaram. 219 I.C. 46= i ,.|j jt,., enits were dismissed witliout deciding the 
18 R.M. 52=57 L.W. 152=1944 M . W . N . ; 

147=A.I,K. 1944 Mad. 257=(1944) 1 M.L. 1 - 

J, 33. 


-S. ll^Compeient Court — Plaintiff putting \ 
higher value on subsequent sint^f can get over \ 
bar of res judicata. 

It is open to a. plaintiff to fix any value for 
jurisdiction, provided he does not exceed the 
maximum laid down in S. 4 of the Suits Valua- 
tion Act, But the plaintiff cannot deliberately 
increase the value (though still below the maxi- 
mum) in a subsequent suit on the same cause 
of action in order to avoid the bar of res judicata. 
{Almond, J.C. arid Mir Ahmad, J.) Amir Khi- 
SRO V . Beroz Shah. 207 I.C. 282=16 R. Pesh. 
7=A.I.R. 1943 Pesh. 37. 

Conflicting decisions. 

-y S. ll-y^Conflicting decisions — Later deci^ 

^ion fa prevail over former— Application of prin- 


each. An appeal was filed in the High 
against the decree in one of the suds and two 
appeals were filed in the District Coiirt agains 
the decrees in tlm other two suits, appeals 

in the District Court were withdrawn later to 
the High Court, in vievv of the pendency of 
appeal'm the High Court; but as it was found 
that the appellant had not paid sufficient Court- 
fee on the two appeals withdrawn from the Dis- 
trict Court and had ’failed to make up the deti- 
ciency, those two appeals were ultimately reject- 
ed. It was pleaded that in as much as 
crees in the other two suits had bccome^ final 
a result of the appeals therefrom having been 
rejected, the other appeal was not maintainaD ^ 
because the decision in the other two suits ope- 
rated as res judicata. , ^ / j 

Held, that the doctrine of res judicata had no 
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application when the object of the appeal was in 
substance if not in form, to get rid of the deci- 
sion which was pleaded in bar, and the appeal 
in the High Court was therefore competent and 
not barred. (Krishnaswemy Ayyangar and 
Kunhirarnan, JJ., in order of reference to the 
F B.) Pappammal V. Meenamma . I. H. R. 
(1943) Mad. 235=205 I.C. 618=15 R. M. 
900=1943 M. W. N. 21=56 L.W. 12=A.I. 

R. 1943 Mad. 139=(1943) 1 M.L.J. 1 (F. 
B.). 

S. 11 — Connected cases — Appeal in one 

only — Effect of. 

Where a common judgment disposes of a suit 
by a creditor on a pronote and a suit by the 
debtor under S. 33 of the U. P. Agriculturists" 
Relief Act and the debtor is made liable for the 
same sum of money in both the suits, the debtor 
in the absence of an appeal in his own suit, can- 
not maintain an appeal against the judgment in 
the creditor’s suit in which he was the defend- 
ant. {Bajpai and Dar, If.) Mahomed Mohta- 
SHiM V. JoTi Prasad. I.L.R. (1941) All, 360 
=194 I.C. 801=14 R.A. 7=1941 A. W. R. 
(Rev.) 306=1941 O.A. (Supp.) 237=1941 
A.L.J. 246=1941 R.D. 460=1941 A. L. W. 
359 (2)=1941 O.W.N. 502=1941 A.W.R. 
(H.C.) 128=A.I.R. 1941 All. 277. 

S. 11 — Connected cases — Common judg- 
ment — Appeal in one case — Res judicata. 

Where in respect of a number of connected 
cases a single common order is passed in one case 
only and there is not even any reference to the 
connected cases and an appeal is preferred against 
the order in that particular case, the proceedings 
are not quite regular. But there is nothing in 
them that can operate as res judicata. {Shm- 
reff, J.M.) Bind Basni Prasad v. Rampati Dei. 
1941 A.W.R. (Rev.) 562=1941 O.A. (Supp.) 
493=1941 R.D. 530. 

S. 11 — Connected cases — Common judg- 
ment — App\eal in one— interference. 

Per Harper^ S.M . — Where four cases under 

S. 44 of the Agra Tenancy Act were heard to- 
gether and disposed of by a single judgment and 
an appeal was preferred in one only, held^ that 
though the reasons given by the lower Court 
were not very strong, as the matter had been 
given judicial discretion there was no sufficient 
reason to differentiate one case which came upon 
appeal from the rest. [{Harper, S.M. and Shir- 
reff, J.M.) Durga Charan Singh v. Jagai. 
1941 R.D. 586=1941 A.W.R. (Rev.) 579= 
1941 O.A. (Supp.) 537’. 

^S. 11 — Connected cases — Common judg- 
ment in appeal and cross objections — Single second 
appeal though two decrees — Res judicata. 

Where only a cross objection is filed but it is 
wrongly _ numbered separately as a cross appeal 
and is disposed of in a common and single judg- 
ment but two decrees are prepared and the un- 
successful party challenges the entire decree dis- 
missing the suit and pays full Court-fee, the 
appeal is in form and substance against the en- 
tire decree and is not barred by the principle of 
res judicata on the ground that a separate appeal 
has not been filed against the dismissal of the 
Q, D. 1—47 


, C. P. CODE (1908), S. 11. 

; cross objection. {Bennet and Ghulam Has an r 

i JJ.) Behari Lal V. Ramchandra Sharma. 17 
Luck. 702=200 I.C. 172=14 R.O. 570=1942' 
A.W.R. (C.C.) 141=1942 O.A. 120=1942 

0. W.N. 184=A.I.R. 1942 O. 335. 

S. 11 — Connected cases — Single judgment 

hut separate decrees— Appeal agair^t one decree 
— Other decrees if operate as res judicata. 

In view of Explanation 2 to S. 11 , C. P. Code 
the section does not in terms apply _ to appeals 
and on general principles of res judicata where 
in a consclidation of suits one judgment is pass- 
ed and separate decrees are drawn up in am 
appeal against one of the decrees the existence 
of the other decrees which had become final will 
operate as a bar to the appeal. The other de- 
cree will operate as an estoppel by record if they 
have deprived the appellant of any rights. {Al- 
mond, J.C. and Mir Ahmed, J.) Mt. Zohra v. 
Razakhan. A.I.R. 1945 Pesh. 35. 

} S. 11 — Connected cases — Single judgment' 

but two decrees — Appeal against one — Matter 
decided by the other, if res judicata in the ap- 
peal filed. 

Where two suits between the same parties in- 
volving common issues are disposed of by one 
judgment but two decrees are issued and an ap- 
peal is preferred against the decree in one but 
it is either not preferred against the decree an the 
other or is rejected as incompetent, the matter 
decided by the latter decree does not become 
res judicata so as to bar its reopening in the ap- 
peal against the former. This rule is, however, 
liable to exceptions which depend on the circum- 
stances of each case. {Ghulam Hasan, Misra 
and Madcley, JJ.) Shankar Sahai v. Bhag- 
wat Sahai. 20 Luck. 339=1945 O. A. (C . 
C.) 164=1945 O.W.N. 247=1945 A. W. R. 
(C.C.) 164=1945 A. L.W. 232 (F.B.). 

S. 11 — Connected cases — Suit for redemp- 
tion of kanom — Application by tenant^ for rene- 
wal — Both disposed of by common judgment — 
Appeal by tenant in application only without ap- 
peal in suit — Res judicata. 

Where a suit for redemption of a kanom and 
an application for renewal of that kanom are 
disposed of by a common judgment, aud an ap- 
peal is preferred against the decision in the lat- 
ter and no appeal is preferred from the decree 
in the redemption suit, it cannot be said that 
the appeal is barred by res judicata. The^very 
object of the appeal, in substance, if not in form, 
is to get rid of the adjudication which is said 

to constitute res judicata and the appeal, if suc- 

cessful, would have the effect of superseding the 
adjudication in the suit. (Horwill, J.) Neela- 
kandhan Nambud®ipad V. Krishna Aiyar. 213 

1. C. 225=17 R.M. 62=A.I.R. 1943 Mad. 
544=(1943) 1 M.L.J. 325. 

3. 11 — Consent decree — How far res 

judicata. . • j* 

A consent decree is no doubt, ^ as much binding 
upon the parties and their privies to the suit as 

a decree in invitum. But what has to 

is the nature of the issues and the 
case. A compromise decree cannot be taken to 
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decide every point that ought to have been plead- 
ed as a decree on the merits must, (^‘lyogl, /.) 
Bakaram c. Kashirao. 1945 N.L.J. 383~A. 
I.E. 1945 Nag. 288. 

S. 11 — Constructive res judicata — Appli- 
cability of doctrine — Conditions. _ 

The rule of constructive res judicata can only 
apply to matters actually decided and to all mat- 
ters which are necessarily deemed to have been 
decided by the judgment. But where the relie'f 
pra 3 'ed for is not dependant on the adjudication 
of a particular matter in issue, by no conceivable 
reason can it be said that the matter must be 
deemed to have been also decided by the judg- 
ment. {Venkataraniana Rao, J.) Chandra yya 
V. Chinnappa Reddi. 200 I.C. 492=15 R.M. 
59=1941 M.W.N. 489=A.I.R. 1941 Mad. 
753. 
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parties the issue cannot be re-opened in a subse- 
quent suit notwithstanding the fact that the pre- 
vious suit could have been decided independently 
of the decision upon that issue. (Agarwal^ /.) 
Husatnt V. Shankar. 199 I.C. 509=14 R.O 
494=1942 R.D. 71=1942 O.A. 13 (2)=1942 
A.W.R. (C.C.) 25 (2)=1942 O.W.N. 25 
=A.I.R. 1942 O. 309. 

S. 11 — Directly and substantially in issue 

— Identity of subject-matter— If ^ essential for 
opcnition of doctrine of res judicata. 

The principle of res judicata would apply 
though the subject-matter of thp two proceedings 
may be different provided the issue is the same. 
(Divatia, /.) Rama Marutx v. Matxappa Krt. 
SHNA. I.L.R. (1942) Bom. 822=15 R.B. 
226=203 I.C. 339=44 Bom.L.R. 678=A.I. 
R. 1942 Bom. 309. 


Directly and substantially in issue. 

S. 11 — Directly and substantially in issue 

— Basis of possessory title involved different in 
the two suits — Bar of res judicata, if arises. 

Where in the prior case the question for con- 
sideration was whether the plaintiff had obtained 
title by virtue of the dhardura custom and his 
claim to have done so was negatived and the 
claim in the later suit though with reference to 
a portion of the property included in the earlier 
suit was on a different basis altogether held that 
the earlier decision did not operate as res judi- 
cata in the later case for the basis of the posses- 
sor}' title involved in both were different and the 
nature of^ title raised in the later suit did not arise 
’for decision in the earlier suit. (Bennett and 
Madeley, IJ.) Hari Saran Das v, Bhagwat 
Prasad Tewari. 200 I.C. 126=14 R.O. 549 
=1942 A. L.W. 68=1942 A.W.R. (C.C.) 30 
=1942 O.A. 18=1942 O.W.N. 34=A. I. R. 
1942 0.286. 

S. 11 — Directly and substantially in issue 

— Charge decree for arrears of rent and royalty 
—If bars subsequent money suit on personal lia- 
bility, 

A charge depe 2 for arrears of rent and royalty 
passed in a prior suit, where no question o£ per- 
sonal liability of the defendant was ever gone 
into therein is not res judicata in a subsequent 
suit to enforce the personal liability. (Manohar 
Ball and Reuben, //.) Madhaeilata Debi v. 
Butto Kristo Roy. 214 I.C. 84=17 R.P 45 
=10 B.R.. 652=A.I.R. 1944 Pat. 129. 


— ^S. 11— Directly and substantially in issue 
interpretoffon of /aw— Res judicata. 

When the cause of action is different; an ear- 
lier decision on the interpretation of the law 
Will not operate as res judicata, (Broomfielc 
and Sen, JJ.) Mahadevappa Somappa v. Dhar* 
MAPPA Sanna Ningappa. I.L.R. (1942) Bom 
798=15 R.B, 273=203 I.C. 655=44 Bom.L 
R. 710=A.I.R. 1942 Bom. 322. 


^S. 11— Directly and substantially in issue 

— Decision on issue not necessary for decision of 
prewms suit— If operates as res judicata in a 
subsequent suit. 

^ Wh^ a matter directly and substantially in 
issue in a subsequent suit has been directly and 
substantially in issue in a previous suit and has 
ueen finally heard and decided between the same 


S. 11 — Directly and subslaniially in issue 

— Issue in later suit also in issue in prior suit~ 
Finding in prior suit — Res judicata. 

Where the question involved ^ in an issue in a 
suit was also directly in issue in a previous sujl 
between the same parties and adjudicated upon 
and ths finding on such issue was upheld in ap- 
peal, the matter is res judicata between the par- 
ties in the later suit. (Loho, /.) Haji Abdulla 
Haroon v. Municipal Corporation of Karachi. 
I.L.R. (1942) Kar. 306=207 I.C. 83=16 R. 
S. 8=A.I.R. 1943 Sind 17. 

'S. 11 — Dircily and substantially in issue— 

Prior partitition suit — Opposition by defendants 
on ground property zvas debuttar of zvhich thdy^ 
were shehaits — Finding by Court in favour of 
defendants not disturbed in appeal — Subsequent 
suit for declaration of title to same property — 
Same defendants impleaded both in their per- 
sonal capacity and as shebaifs along zvith their 
tenant — ^Res judicata. 

The plaintiff sued for partition of certain plots 
of land against three defendants who opposed 
the suit on the ground that the properties were 
the debuttar properties of a deity of whom 
they were the shebaits. The Court 'found that 
all the plots except one were absolute debuttar 
property and dismissed the suit in respect ,of 
them inasmuch as the deity was not made _ a, 
party. On appeal, the High Court did not dis- 
turb this finding but dealt with the other plot 
in suit. The plaintiff subsequently brought a suit 
for a declaration of his title to the same plots 
of land which were found to be debuttar in the 
earlier suit impleading the same defendants both 
in their personal capacity as well as in their capa- 
city as shebaits of the deity along with their 
tenant . 

Held, that the suit was barred by res judicata 
on the following grounds: — (i) The question whe- 
ther the land sought to be partitioned in the 
earlier suit was debuttar, or not was not one 
which was merely incidental. It was a vital 
question and it must be taken to be a question 
(hrectly and substantially in issue inasmuch as if 
the property was debuttar, the suit for partition 
would necessarily fail . (ii) The suit for parti- 
tion was not disrnissed 'for defect of parties. The 
reason for the dismissal was the finding that the 
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property was debuttar and the other finding that 
the suit" was bad for defect of parties was merely 
a consequetitial one. (in) The defendants, al- ^ 
though they were impleaded only in tlieir perso- | 
nal capacity in the partition suit, contested that j 
suit as shabaits on behalf of the deity. They 
were, therefore, litigating under the same title 
in both the suits. The addition of the tenant of 
the defendants as a part}" made no difference as 
he was not asserting any independent title in 
himserf. (iv) The decision of the Court in the 
earlier suit as regards the land which it held to 
be debuttar had not merged in the decision of 
the High Court. (Sen, /.) Nabendra Kishore 
Roy V. PuRNASASHi Chaudhuri. 45 C.W.N. 
854. 

7 S. 11 — Directly and substantially in issue 

— Subject-matter in prior proceeding not identi- 
cal zi’ith subject-matter in later proceeding — Clahn 
in respect of attached crops on land — Dismissal 
^Subsequent attachment of land itself — Claim to 
land — If barred by res judicata. 

An order on a claim petition in relation to at- 
tached crops standing on a plot of land cannot 
operate as res judicata in a subsequent claim peti- 
tion in respect of the land itself when the land 
is^ attached by another decree-holder in execution ' 
of a decree against the same judgment-debtor, 
the subject-matter of the claim order in the prior 
■claim which related to the crops is not identical 
with the subject-matter of the subsequent claim 
which relates to the land itself. (King, J.) 
Pethuraju Kone V, Muthuswami Aiyar. 1941 
M.W.N. 982=201 I.C. 199=15 R.M. 273= 
A.I.R. 1942 Mad. 128=(1941) 2 M L T 
784. ' 

^S. 11 — Directly^ and s'l'^hsiantially in issue 

-^Subject-matter of prior and later suit — If to be 
identical— -D ecision as to ond property — If res 
judicata in respect of another property claimed 
under same title. 

Where the decree in a suit depends on an issue 
as to title, the finding on that issue is binding as 
res judicata in a subsequent suit although the 
subsequent suit is with regard to a property 
different frorn that involved in the prior suit, 
when the claim is made under the same title. 
(Agarwala, J.) Abul Hasan v. Nanhe Shah. 
1942 P.W.N. 94. 

~S. 11 — Directly and substantially in issue 

— Suit under S. 9, Specific Relief Act — Dismis- 
sal — If bar to subsequent suit on title by long 
possession. See Specific Relief Act S 9 . 

(1945) 1 M.L.J. 206. 

S. 11 — Directly and substantially in issue 

— Usufructuary mortgage or conditional sale — 
Suit for rent — Ex parte decree — Subsequent suit 
for redemption^ on ground that deed zvas mort- 
gage by conditional sale — Res judicata. 

The decision in a prior suit for rent under a 
•deed of transfer which was decreed ex parte 
without going into the question as to whether the 
deed in question^ was a sale or a mortgage cannot 
■operate as res judicata in a subsequent suit in- 
volving the question as to whether the deed was 
a mortgage or sale, especially when the result 
•of the prior suit would have been the same whe- 
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ther the deed were construed as a sale or as a 
I mortgage. (Uorzvill, J.) Jampur Bai v. Siu- 

DAPPA. 219 I.C. 56=18 R.M. 54=57 L.W. 
42=1944 N.W.N. 38=A.I.R. 1944 Mad. 237 
= (1944) 1 M.L.J. 30. 

Erroneous decision. 

S. 11 — Erroneous decision — Question of 

jurisdiction. 

An erroneous decision by a Court that it has 
no jurisdiction, is not a nullity wdiich can be 
ignored or even impeached in a collateral deci- 
sion. The rule of res judicata applies to such a 
decision. (Tek Chand and Beckett, JJ.) Annlt 
Mae Har ISTarain v. Brij Lal. 196 I.C. 611 
=14 R.L. 164=43 P.L.R. 479=A.I.R. 1941 
Lah. 327. 

S. 11— Erroneous decision — Res judicata. 

A decision which is clearly wrong and con- 
trary to law w^ould still operate as res judicata 
betw^een the parties if the circumstances exist- 
ing in the later case w^ere the same as those 
existing in the earlier case. (Elarries, C.J. and 
Manohar Lall, J.) Shiva Prasad Singh v. 
Srts Chandra Nandi. 22 Pat. 220=210 I.C. 
426=16 R.P. 147=10 B.R. 259=A.I.R. 1943 
Pat. 327. . . 

S. 11 — ErrojicOiUs decision — Question of 

law. 

A decision on a question of law, though 
erroneous, would operate as res jtidicata be- 
I tween the ^ parties to^ it Correctness or other- 
wise of a judicial decision has no bearing upon 
the question wdi ether or not it operates as res 
iudicata. (Mukherjea and Pal, TJ.) AibhOY 
Kanto Goh.\in z\ Gopinath Deb Goswamt. 
209 I.C. 71=16 R.C. 280=76 C.L.J. 183= 
A.I.R. 1943 Cal. 460. 

S. 11 — Execution application filed out of 

time — Judgment-debtor ex parte — Order allovc- 
ing execution — Objection at a later stage that 
application is out of time — Barred by res judicata. 

If an order prejudicial to the judgment- deb tor 
is passed then he is barred from raising ^any 
point at a later stage of the proceedings decided 
expressly or impliedly by that order. An exe- 
cution petition was filed out of time. Notice 
went to respondents and other judgment debtors 
but they remained e.v parte and ari order was 
passed 'Proclaim and sell.^ At a later stage o’c 
the execution proceedings an objection of limi- 
tation was taken. 

Held, that when the adverse order was passed 
against the respondent, he had a right of appeal 
under S. 47, C. P. Code, but as he did not exer- 
cise that right he was barred from dispupUng the 
correctness of the order at a subsequent stage. 
(Elorwill, J.) PuTTAPpAfi V. Douda Mallappa. 
57 L.W. 356=1944 M.W.N. 413=A.I.R. 
1944 Mad. 420=(1944) 1 M.L.J. 494. 

Execution proceedings. 

S. 11 — Execution proceeding*; — Construc- 
tion of decree — Executability of decree — Decree 
executed without execution — ^Plea in subsequent 
proceedings lliat decree is incapable of execu- 
tion being only declaratory — If open — Res Judi- 
cata. See Decree — Executability. 46 Bora.L, 
R. 718. 

S. 11 — Execution proceedings — Consfruc- 

tivd res judicata — Applicahitity — Execution ap- 
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plication dismissed as premature imthouf hear- 
Ing parties. . . 

The bar of constructive res judicata is not 
applicable where the previous application for 
execution was dismissed as premature on the 
Court's own motion on an erroneous view of the 
law without hearing the parties and without | 
eoing into the merits. {Saley J.) Karnail 
Singh v. Viru Mal. 210 I.C. 40=46 P.L.R. 
171=16 R.L. 147=A.I.R. 1943 Lah. 189. 
S. 11 — Execution proceedings — Construc- 
tive res judicata — Application ‘for execution by 
assignee — ^Judgment-debtor failing after notice 
to raise objection to execution on gre^und of in- 
validity or non-production or non-registration of 
assignment deed — Objection in subsequent exe- 
cution — Bar of constructive Res judicata. See 
C. P. Code, O. 21, R. 16. 44 Bom.L.R. 164. 
S. 11 — Execution proceedings — Construc- 
tive res judicata — Failure of judgment-debtor to 
object to saleability of property before sale — 
Effect of. ^ 

Per Bhide, T . — ^Where the judgment-debtor 
had notice of the attachment and sale but had 
failed to raise the objection that the property 
was not liable to be sold under S. 60, C. P. Code, 
before the sale, he is precluded from raising it 
after^ the sale on the principle of constructive 
res judicata. 

Per Tek Chand, J. — Where the order for sale 
25 passed under O. 21, R. 64, C. P. Code, after 
notice had been given to the judgment-debtor 
and he has not objected that the property is not 
liable to sale, and in furtherance of that order 
the property has been sold, the judgment-debtor 
-is precluded from questioning the propriety of 
that order and impugning the sale on the ground 
which he might and ought to have taken before 
sale. {Tek Chand, Bhide and Beckett, JJ.) 
Gauri V. Ude. I.L.R. (1942) Lah. 559=203 
I.C. 166=44 P.L.R. 302=A.I.R. 1942 Lah. 
153 (F.B.). 


S.^ 11 — Execution proceedings — Construc- 
tive res Judicata — Failure of judgment-debtor to 
raise objection as to absence of personal decree 
under O. 34, R. 6— Estoppel. 

It is well estebljshed that the principle o‘f con- 
structive res judicata applies to execution pro- 
ceedings.. The failure of the judgment-debtor 
to object at the proper time to the proceedings 
for attachment and sale of his properties other 
than those mortgaged on the ground of the 
^s^ce of a personal decree under O. 34, R. 6, 
C. P. Code, estops him from taking the’objec- 
\ (Ehide, J.) Jogindra 

V . Shib Narain Singh. 195 I.C 288 
60=A,I.R.‘i941 

7 — Execution proceedings — Construc- 

Failure to object to maintain- 
abihty of apphcaiion or jurisdiction of executino 
Court— Disposal on footing that it is a prober 
apphcaHon~Effect—-Plea that later application is 
barred by hmttakon as former one was not 
according to law — Maintainability. 

If an execution application is not a prooer 
application which can be entertained by the exe- 
cuting Court, an objection on that score must 
be raised then and there and in the proceedings 
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on that appplication. When the^ parties proceed 
on the footing that the application was a good 
one and one which the executing Court had 
jurisdiction to entertain, and is disposed of by 
the Court, it must be held that the question of 
jurisdiction and maintainability of the application 
is by implication deemed to have been decided 
against the judgment-debtor. It is not open to 
him to raise this objection on ,a later occasion 
and to plead that a subsequent application for 
execution is barred by limitation as the former 
application was not in accordance with law. 
(Fasl AH and Shearer, JJ.) Harbans Narayak 
Singh v. Uma Shankar Prasad, 196 I.C 
621=14 R.P. 215=8 B.R. 63=22 Pat.L.T.* 
809=A.I.R. 1942 Pat. 68 . 

S. 11 — Execution proceedings — Construc- 
tive res judicata — Failure to plead bar of limi- 
tation — Entertainahility of such a plea on a later 
occasion. 

The failure of the judgment-debtor to raise 
the question of limitation when notice is served 
upon him will not debar the Court ‘from con- 
sidering that question on a subsequent application 
for execution. {Bennett, /.)Bhagwat Partab 
Singh v. Janakraj Kuer. 211 I.C. 371=16 
R.O. 229=1943 A.W.R. (C.C.) 70=1943 
O.A. (C.C.) 174=A.I.R. 1943 Oudh 385. 
S. 11 — Execution proceedings — Construc- 
tive res judicata — Failure to plead satisfaction of 
decree — Res judicata. See C. P. Code, 0. 21, 
R. 16, Proviso. 48 C.W.N. 419. 

S. 11 — Execution proceedings — Construc- 
tive res judicata— to judgment-debtor 
under 0. 21, R. 66 — Judgment-debtor declining 
on frivolous ground — Non-apperaned and failure, 
to 'Object to execution — Order “proclaim and sell” 
— Operates as res judicata in subsequent pro- 
, ceedings. 

Where a judgment-debtor fails to appear and 
raise objections to the execiitability of the decree 
{e.g. on the ground of limitation) and the Court 
passes an order on the execution petition, “pro- 
claim and sell” in his absence such order is final 
and conclusive against the judgment-debtor who 
has failed to raise a defence to the cxecutability 
of the decree, despite the fact that the execu- 
tion petition on which such order has been passed 
is subsequently dismised. Such an order would 
operate as constructive res judicata in a subse- 
quent -execution petition against the judgment- 
debtor on the question of executability of the 
decree. The fact that the execution petition is 
dismissed shortly after the date fixed for the 
appearance of the judgment-debtor would not 
rnean that the earlier order is not an order 
bin (ling on him with its implication of execut- 
ability. The mere fact that the -executing Court 
before passing the order, had failed to declare 
that service on the judgment-debtor was suffi- 
cient and to declare him ex parte does not lead 
to the -inference that he was not properly^ served 
and^ therefore the principle of constructive res 
judicata cannot be applied. It is no doubt the 
duty of the Court to declare the service suffi- 
cient i'£ the service is not a personal one, but 
the omission to expressly declare a service suffi- 
cient does not mean that there has been no due 
service. The Court has to consider the facts 
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each case and decide on those facts whether the 
failure to declare a judgment-debtor ex parte 
was a mere omission and the subsequent proce- 
dure made it clear that the Court did consider 
the service sufficient, or whether the facts of 
the case left in some doubt the question wdiether 
there was a sufficient service or not. Where on 
the facts it is found that the judgment-debtor 
had refused to accept service on a frivolous and 
evasive ground, and that the executing Court, 
•after noting it, immediately ordered “proclaim 
and sell,” it must clearly be held that the Court 
did consider service sufficient before it passed 
the order. The judgment-debtor must conse- 
quently be held bound, on the principle of con- 
structive res judicata, by all orders passed which 
impliedly decided any question that he might 
have raised with regard to the executability of 
the decree. (Horwill, /.) Adhilakshmi Ammal 

V. Srinivasa Goundan. 219 I.C. 344=57 L. 

W. 40=1944 M.W.N, 94=18 R.M. 75=A. 

I.R. 1944 Mad. 193=(1944) 1 M.L.J. 36.1 
S. 11 — Execution proceedings — Construc- 
tive res judicata — NoticS under 0. 21, ^66 for 

settling proclamation — Judgment-debtor failing to 
appear and raise plea of non-saleability of pro- 
perty — Effect — Plea at later stage — Res judicata. 

Where a notice given to the judgment-debtor 
under O. 21, R. 66, C. P. Code, does not con- 
tain the list of properties which are sought to 
he sold, but merely that the date had been fixed, 
for settling the terms of the sale proclamation 
it cannot be said that he has definite information 
as to what the properties are that are brought 
to sale. If he does not appear in Court and 
raise objections to attach and sell the properties, 
the order settling the proclamation in his absence 
would not operate as res judicata so as to estop 
him 'from disputing the liability of the properties 
to be attached and sold, at a later stage of the 
execution, merely by reason of the fact that he 
has failed to be present on the date of hearing 
fixed for settling the proclamation. {Kuppu- 
-swami Aiyar, J.) Soorianarayana Chettiar 
V. Shenbagath AMMAL. 1944 M.W.N. 588= 
A. I.R. 1945 Mad. 77=(1944) 2 M.L.J. 114. 

S. 11 — Exec'^tion proceedings — Construc- 
tive res judicata — Objection as to limitation — Jf 
‘Can he raised at later stagi. 

Although the execution of a decree may have 
been actually barred by time at the date of the 
application made for its execution yet, i‘f an 
•order for such execution had been regularly 
made by a competent Court having jurisdiction 
to try, whether it was barred by time or not, 
such order although erroneous, must, if un- 
reversed, be treated as valid and will operate as 
res judicata. (Tekchand and Beckett, //.) 
Bhagwan Singh v. Barkat Ram. 207 I.C. 
'561=16 R.L. 11=A.I.R. 1943 Lah. 129. 

S. 11 — Execution proceedings — Construc- 
tive res judicata — Plea of limitation. Barkat 
Ram V. Bhagwan Singh, [^ee Q.D. 1936— ’40, 
Wol. I, Col. 927.] 191 I.C. 612=13 R.L. 307. 

— — S. 11 — Execution proceedings — Construc- 
tive res judicata — Question if decree is nullity 
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raised by application under S. 47 but not pressed 
— Dismissal of application — Effect of. 

Where the question as to whether a decree was 
a nullity by reason of the provisions of S. 33' 
of the Bengal Agricultural Debtors’ Act was 
raised by an application under S. 47, C. P. Code, 
but not pressed and the application was dismissed, 
that question is concluded on the principle of 
constructive res judicata and cannot be reagi- 
tated. {Henderson, J.) Abdus Samad v. Bai- 
DYANATH Nandi. 48 C.W.N. 606 (2). 


S. 1 1 — Execution proceedings — Construc- 
tive res judicata — Sale at price less than that 
mentioned in proclamation — Order accepting bid 
and recording part satisfaction — No appeal filed 
— Subsequent application by judgment-debtor to 
set aside sale as being bad under S. 14 of Behar 
Money Lenders Act — If barred. See Bihar 
Money Lenders (Regulation of Transactions) 
Aict, S. 14. A. I.R. 1944 Pat. 392. 

Ss. 11 and 14S— Execution proceedings— 

Decision against surety — Reagitation by separate 
suit — Bar of res judicata. 

It is open to a decree-holder either to proceed 
against a surety in execution of his decree or to 
bring a separate suit against the surety on the 
surety bond and it is open to the surety if he has 
not been made a party to the execution proceed- 
ings, to bring a separate suit to decide his liabiliU* 
under the surety bond. Where the surety ^has 
been made a party to the execution proceedings 
and has raised a defence that has been decided, 
then it is not open to him to raise again the same 
defence in a separate suit. The principle of res 
judicata would apply to such a case. (Pollock, 
J.) Jagna Fagoo Powar v. Dhekal Bhikoo 
Patil. I.L.R. (1942) Nag. 779=201 I.C. 
692=15 R.N. 56=1942 N.L.J. 413=A.I.R. 
1942 Nag. 107. 

S. 11 eecution proceedings — Decision 
in — How far res judicata. 

A decision in execution proceedings operates as 
rcs judicata in subsequent stages of ths same pro- 
ceedings only and not in subsequent proceedings. 
(Sale, J.) Karnail Singh v. Viru Mal. 210 
I.C. 40=A.I.R. 1943 Lah. 189. 


S. 11 — Execution proceedings — Default of 

appearance after notice of execution application — 
Formal order of substitution — Judgment-debtor 
not barred by principle of res judicata from rais- 
ing question of limitation in a later execution 
ap plication. 

Where on the failure of the judgment-debtor 
to appear after notice of an execution application 
a formal order of substitution is alone made 


without any decision as to the question of limi- 
tation, it is open to the judgment-debtor to raise 
the question of limitation^ in a subsequent exe- 
cution application. No inference of implied ad- 
judication on the question of limitation can be 
drawn from the formal order of substitution 
passed. (Thomas, C.J. and Ghulam Hasan, J.) 
Bansidhar V. Jagmohan Prasad. 20 Lucl^_93 
=1944 O.W.N. 365=1944 AX W 4^=?I|44 
A W R. (C.C.) 231=1944 O.A. (C.C.) Z3i 
=A.I.R. 1945 Oudh 21. 
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g ii— Execution procccdiugs—Dismissal 

-or default— Obiter on merits— If res _ judicata. 

\Vltie an application for execution is dismis- 
. I fOT default! the ohifer of the Judp dismissing 
‘lie aoplication to the effect that that the land 
roiinh^to be proceeded against could not be sold 
caiiMt operate as res judreata in a subsequent 
execution application. {Almond, J.C. and Mtr 
Ahmad, I.) RamT 

209 I.C. 424=16 R. Pesh. 37=A.I.R. 1943 
Pesh. 52. 


S 11 — Execution proceedings— Disnisisal 

for default of objeciion to execution appUcahon 
'—Bar of fresh objection. , • 

The dismissal for default of the objections to 
an execution application would not bar fresh ob- 
sections unless the -execution application has be- 
come fructuous (he.) the result of the applica- 
tion has been to grant the relief of partial satis- 
faction of the decree to the decree-holder. 
(Mathur, I.) Mahomed Ikramul Raq v. Ntza- 
iMUDDIN. 1944 A.L.W. 226. 


S. 11 — Execution proceedings— Dismissal 

of judgment-debtor’s objections for default Neiv 
objection of linxitation, if can be raised by fresh 
objections. , ^ 

Where the objections of a judgment-debtor^ to 
the execution of a decree have been dismissed 'for 
default, but the execution proceedings have not 
fructified, it would yet be open to the judgment- 
debtor to file fresh objections to execution based 
on the ground of limitation not raised before. 
The principle of res judicata cannot be extended 
to execution proceedings so as to bar the consi- 
deration of the question of limitation — particular- 
ly when prima facie the petition in question ap- 
pears to be time barred. (Sathe, S. M. and 
Rossj A.M.) Shfo Shankar v. Zahid All 
1944 R.D. 6=1944 A. W.R. (Rev.) 42. 


S. 11 — Execution proceedings — Dispute 

hehveen heir of decree-holdc'r and judgment-deh- 
tor — Decision that former was validly adopted 
son of decree-holder — If operates as res judicata 
in subsequent suit. 

A decision arrived at in execution proceedings 
on contest between a person claiming to be the 
heir of the decree-holder and the judgment-deb- 
tor, that the former was the validly adopted son 
of the decree-holder who w^as the owner of the 
disputed property operates as res judicata in a 
subsequent suit between the same parties with 
reference to a part of the same estate, although 
the subject-matter of the later suit may not be 
the identical property involved in the prior pro- 
ceeding, (Divatia, /.) Rama Maruti v. Mal- 
LAPPA Krishna. IX.R. (1942) Bom. 822= 
15 R.B. 226=203 I.C. 339=44 Bom. L R 
678=A.I.R. 1942 Bom, 309. 


S. 11 — Execution proceedinqs — Executa- 

bthty of decree— Judgment-debtor’s right to raise 
m later application for execution— Omission to 
ratse m previous applications— Effect— Res iudi- 


Tliere is some limit in time and opportunity a 
to when objections to tlie effect that a decre 
IS not executable can be taken in the executio 


C. P. CODE (1908), S. 11. 

of the decree. It cannot be held that the judg- 
ment-debtor can at any time, however remote 
raise for the first time objections which go to 
the root of the decree. He must do this at 
the first suitable opportunit}^ and if he does not 
then the point must be deemed to have been 
raised and decided against him, by reason of the 
principle of res judicata which applies to exe- 
cution proceedings as much as to other legal 
proceedings. Where, however, previous execu- 
tion applications are found to have never been 
made the subject of a proper contest and deci- 
sion, but to have been settled by reference to 
private arbitrations, it cannot b-e said that the 
question of the exccutability of the decree was 
ever heard and decided or that it was, by 
necessary implication, heard and decided. In 
such a case, therefore, the question as to whether 
the decree can and to what extent, be executed, 
can be raised in a subsequcni execution applica- 
tion. (Davis, C.J. and Tyabji, /.) Gqdhumal 
tL Mt. Bhambho. I.L.R. (1942) Kar. 326= 
205 I.C. 256=15 R.S. 118=A. I. R. 1943 
Sind 11. 

S. 11 — Execution' proceedings — Failure of 

judgment-debtor to appear on no\ficc under 0. 21 
R. 22 — Effect — Res judicata. * 

The rule of constructive res judicata must be 
applied with great caution against a party to the 
execution who had no direct notice of a point 
and therefore no opportunity to raise it The 
failure of a judgment-debtor to dispute the 
amount of the claim made in the application for 
execution after he had received a notice under 
O. 21, R. 22, C. P. Code, docs not operate as a 
bar to his raising the dispute at another stage 
of the same execution proceedings on the prin- 
ciple of res judicata. The failure of the judg* 
ment-debtor to appear in answer to a notice 
under O. 21, R. 22, C. P. Code, would not pre- 
clude him from^ contending afterwards that there 
had been a partial satisfaction of the claim under 
the decree sought to be executed. (Broomfield 
and Wassoodew, JJ.) Mtttasahi-uj Hirama v. 
Gurunatii Hanmant. 208 I.C. 418=16 R.B. 
85=45 Bom.L.R. 519=A.I.R. 1943 Bom. 
252. 

— ; S. 11 — Execution proceedings — Failure to 

raise plea as to excoutahility of decree or juris- 
diction — Eff ect — Res j udicata. 

Where an execution application is filed for sale 
under a mortgage decree which is onl^’^ a prelimi- 
nary decree and not a final decree, and the 
judgrniem-debtor w^ho is served with notice under 
21, R. 22, C. P. Code, does not appear and 
object to execution but remains ex parte and the 
L-ourt passes an order directing execution to 
proceed, it must be held to involve a decision 
mat the decree is capable of execution by the 
execution petition is filed. 

otwithstandmg the absence of an express deci- 
sion, the order operates as res judicata, and the 
h® precluded from raising in a 
sequent execution petition, an objection that 

he decree is not executable or that the Court 
has no jurisdiction to execute the 'decree. (Krish- 
naswamy Ayyangar and Kunhi Raman, //.) 
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Balakrishnayva ^7. Linga Rao. I.L.R. ; 
(1943) Mad. 804=212 I. C. 633=A.I.R. 1943 1 
Mad. 449=(1943) 1 M.L J. 198. j 

- — ; — “S. 11 — Execution proceedings — Matters', 
decided ii[ same proceeding—Rts judicata. 

Per Bliide, /.-—The principle of res judicata 
will apply even to matters decided in the same 
execution proceedings. iTck Chand, Bhide and 
Beckett, //.) Gauri v. Ude. I.L.R (1942) 
Lah. 559=203 I.C. 166=44 P.L.R. 302-A 
I.R. 1942 Lah. 153 (F.B.) 


S, 11 — Execution proceedings~Matter\ 

not decided on merits— If can he re-opened. I 
If a matter has once been final!}' decided bet- i 
^veen the parties to execution proceedings, the 
effect is the same as that of an interlocutory 
judgment in an ordinary suit and whether it has 
been decided on the merits or not is binding up- i 
on the parties for the rest of the proceedings, if ' 
it has been allowed to become final. (Beckett, i 
/.) Partap Singh Bhagat Ram. 199 I.C 
160=14 R.L. 381=43 P.L.R. 727=A I R ! 
1942 Lah. 71. ‘ *1 


— 7 %■ — Execution proceedings— Notice 

under 0. 21, R. 22 served on judgment-debtor — 
h 0 ^objection as to limitation taken by him — Exe- 
cution case dismissed on part satisfaction with 
costs—Subsequent application by decred-holder 
for execution— Judgment-debtor, if precluded 
from raising plea gf limitation. 

On an execution application filed more than 
three years after the date of the decree, a notice 
under 0. 21, R. 22, C. P. Code, was served 
upon the judgment-debtor and the execution 
case was put down for hearing on a certain date. 
In the meantime the clecree-holder filci a peti- 
tion, obviously at a time when the judgment- 
debtor was not present, stating that he had re- 
ceived a certain sum from the judgment-debtor 
in part satisfaction of the decree. On the day 
of hearing no objection as to limitation was taken 
by the judgment-debtor, and the execution case 
was dismissed on part satisfaction with costs. 
Some time later, the decree-holder filed another 
execution application. 


field, tliat the judgment-debtor was precluded 
at tlmt stage from raising the objection that the 
previous application was barred by time. (Khmt- 
dkar and Biszvas, //.) Promatha Nath v 
Halu Mia. 49 C.W.N. 260=A.I.R 1945 

Cal. 335. 


“ — ^S. 11 — Execution proceedings — Objections 

to execution not^ filed as petition was dismissed 
Raising of objections on later execution appli- 
cations if barred. 


Where on an execution application being dis 
missed the objector does not file his objection 
he IS not thereby precluded from filing the objec 
;ater execution application is filec 
Har Swarooi 

1941 A.M.L.J. 130. 


S. 11— Execution proceedings— Oh jecUons 

to execution of Revenue Courfs decree held io 
be not entertainahle—Not res judicata in subse- 
quent suit io set aside that decree. 


750 
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The throwing out of the objection to the 
execution of a Revenue Court’s decree as not 
being entertainable in execution proceeding would 
not operate as res judicata in a subsequent suit 
to set aside that decree. (Mathur, J.) Bhanq 
Devi r’. Harnandan Lal. 1944 A.L.W. 481. 

— ; S, 11 — Execution proceedings — Order 

rejecting application for non-appearance of 
decree-holder — If res judicata. 

An order merely dismissing an application for 
execution for some such ground as non-appear- 
ance of the decree-holder then there is no deci- 
sion on the merits and when there is no deci- 
sion on the merits there is o'f course no res 
judicata. If however there is a dismissal on 
the ground that the application was not in accor- 
dance w'ith law, it will operate as res judicata in 
a subsequent application on the question whether 
it was made within limitation. (Bose, J.) 
Nathmal v. BalkrisJma. 194 I.C. 641=14 R. 

N. 4=1941 N.L.J. 319=A.I.R. 1941 Nag. 
152. 

S. 11 — Execution proceedings — Order- 

made after notice to judgment-debtor under 

O. 21, Rr. 22 and 66 — Res judicata. 

Obiter. — Where on an application for execu- 
tion notice was served on the judgment-debtor 
under O. 21, Rr. 22 and 66, C. P. Code, whO' 
took no objection to the execution, he would-be 
debarred from raising the question of limitation 
at a later stage, if the application became fructu- 
ous in whole or in part. Such fructification 
necessarily involved the assumption that die 
application had been made within limitation. 
(Khundkar and Biswas, JI.) Satyanarayanan* 
Bannertee V. Kalyani Prasad Singh. 49 C. 
W.N. ■558=A.I.R. 1945 Cal. 387. 

S. 11 — Execution proceedings — Order re- 
fusing relief to defe.ndant on basis of pre-decree, 
agreement — Failure to appeal — Effect — Right to 
claim relief in o^ppeal from decree. 

Where no appeal is filed against an appealable 
order passed in execution of a decree, refusing 
relief to the judgment-debtor on the basis of an 
agreement between the parties, before decree in 
the suit, such order becomes final and conclu- 
sive, and no relief on that basis can be claimed 
or awarded to the defendant judgment-debtor in 
an appeal from the decree itself. (Davis, C.J. 
and Weston, J.) Rama Bros. v. Forbes, 
Forbes Campbell & Co., Ltd, I.L.R. (1941) 
Kar. 227=195 I.C. 626=14 R.S. 40=A.I.R. 
1941 Sind 103. 

“■; — ; — S. 11 — Execution proceedings — Plea of 
limitation raised and abandoned — If can he raised 
at later stage — Res judicata. 

It is a well established principle that a party 
is not entitled to raise at a later stage of a pro- 
ceeding a plea in bar which was open to him at 
an earlier stage and which he had an opportu- 
nity oi raising, or which, having been raised, 
has been overruled. Wlien a plea in bar of exe- 
cution is not taken or is overruled, the judgment- 
debtor is not a later stage entitled to challenge 
the validity of the proceedings on that ground. 
Where a point of limitation is raised and appa- 
rently abandoned or is not pressed, it canilot be 
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raised again at a later stage, by reason of the not precluded from pleading limitation as a bar 
principar of res judicata. (Harries, C.J. and to execution. (Wadszvorth and Pctanjali 
Aaarwala J.) Sitla Sahai v. Gouri Nath. ^ Sasiri, //.) Venkataranga Reddi v. Stthamm^ 

^ ^ -o r> J c 27=14 R.M. 645=53 L.W. 181^ 


Sahai v. Gouri 

202 I C. 264=8 B.R. 866=15 R.P. 106=23 
Pat.L.T. 361=A.I.R. 1942 Pat. 477. 

S. 11—Exec^^tion proceedings— R^s judi- 

qqIq — A ttachment of properties — Objection by 
Aebtor— Order cancelling attachment — Observa- 
tion that decree-holder had right to attach such 
right as debtor had in properties under will — If 
decision barring plea in bar of attachment of 
stick rights. 

Where on a petition by the judgment-debtor 
objecting to an attachment of his properties the 
Court cancels the attachment on the ground that 
the will under which the judgment-debtor 
■derived title to the properties attached does not 
disclose any such right as was specified in the 
application for attachment, but the Court observes 
that the decree-holder would be entitled to 
attach and proceed against such interest as the 
judgment-debtor has in the properties under the 
terms of the will, such observation does not 
amount to a definite finding or decision that such 
rights as he had are attachable, so as to operate 
as res judicata and preclude the judgment-debtor 
from pleading that his right in the properties 
under the will is not liable to be attached and 
sold in execution in a subsequent execution ap- 
plication filed by the judgment-creditor to attach 
such right, title and interest as he had in the 
properties under the will. (Kuppuswami 
Ayyar, J.) Soorianarayana Chettiar v. Shen- 
EAGATHAMMAL. 1944 M.W.N. 588=A.I.R. 
1945 Mad. 77=(1944) 2 M.L.J. 114. 


200 I.C. 27=14 R.M. 

1941 M.W.N. 329=A.I.R. 
(1941) 1 M.L.J. 270. 


1941 Mad. 440 


-S. 11- 


Ex-parte decree. 

-Ex parte decree — If 


operates res 


-S. 11- 


Execntion proceedings — Res judi- 
cata — Failure of judgment-debtor to substantiate 
plea — Plea if can be raised again at later stage. 

Wliere the judgment-debtor in answer to a 
notice of sale proclamation objects to the pro- 
posed sale of a particular item of property on 
the ground that the property is not included in 
the decree under execution, but fails to substan- 
tiate his objection, he cannot afterwards raise the 
same plea in another stage of the execution, 
■although no sale was held under the prior pro- 
clamation and a fresh proclamation is taken out 
for^ a sale. The matter in issue, being res 
judicata, cannot be re-agitated. (King, J.) 
Maharaja of Cochin v. Thupran. 200 I.C. 
324-15 R.M. 76=1941 M.W.N. 805=A.I. 
R. 1941 Mad. 861=(1941) 2 M.L.J. 792, 

S, 11 — Execution proceedings — Res judi- 

.cata— Orcler for execution after notice — Effect of 
■—^ons proceeded against under pious obligation 
theory of Hindu Law— If barred by res judicata 
from pleading limitation. 

for execution made after notice to 
the judgment-debtor who does not appear and 
offer any objection precludes him from raising 
the plea of limitation in subsequent proceeding's 
even though the application on which the order 
T fructify and is eventually 

strack off or disrnissed. But the sons of tlie 
judgmpt-debtor who are proceeded against in 

«fT o'l pious obligation 

•of a Hindu son to pay his father’s debts, are 


j udicata. 

An ex parte decree for rent cannot operate as 
res judicata. (Sathe, J.M.) Abdul Hamid 
Lakhpat Rai. 1941 R.D, 321=1941 A W 
R.^ (Rev.) 447 (1)=1941 O.A. (Supp .)‘379 

S. 11 — Ex parte decree — Rate of rent— 

If conclusive. 

Where the queston oC rate of rent is raised 
but the defendant is subsequently absent and an 
ex partd decree is given for a particular amount, 
it is not conclusive owing to the failure of defen- 
dant to prosecute his case. (Plarper, S.M.) 
Horilal V. Chunna. 1940 R.D. 602=1941 A. 
W.R. (Rev.) 90=1941 O.A. (Supp.) 78. 

S. 11 — Ex parte decred — When operates 

as res judicata. 

A matter will be res judicata if it is actually 
heard and finally decided in a suit even though 
the decree is passed ex parte. (Sen, J.) 
Priombala Debi V. JoHURi Lal Ray. 198 I C 

462=14 R.C. 462=A.I.R. 1941 Cal. 574. ' 


S. 11— Ex parte decrcc—When operates 

as res judicata. 

An ex parte decree creates res judicata in a 
[subsequent suit in respect of matters involved 
in such decision, and what precisely these mat- 
ters are have to be determined with reference 
to Expl. IV to S. 11, C. P. Code. (Bible, J.M.) 
Atal Behari V. SuKHDEVT. 1944 R.D. 243= 
1944 A. W.R. (Rev.) 120 (2). 

Findings. 

■ — S. 11 — Finding — Implied finding in com- 

promisd decree — If }nay operate as res judicata. 

Where in a mortgage suit a distinct issue was 
raised on the plea of the defendant-mortgagor, 
as to whether he was a member of an agricul- 
tural tribe and whether the mortgage of the 
suit , land ^ contravened the provisions of the 
Punjab Alienation of Land Act, and subsequently 
a compromise decree was passed against tlie 
defendant, a finding on that issue in the plaintiff’s 
favour must be regarded as implicit in the 
decree eventually passed. The mere circum- 
stance that this implied finding was based not 
on an adjudication by the Court but on an agree- 
admission by the defendant cannot make 
any difference in so far as the operation of the 
^mciple of m judicata is concerned. (Achhru 
^am /.) Hand Singh z/. Rahmat Din. 47 
R.L.R. 385=A.I.R. 1946 Lah. 73. 

1 -Findings — Im plied finding — Find- 
tjuris diction, if implied from decree 
smt—Such implied finding, if res 


ing 
passed 
judicata. 


— S. 

as to 
in 
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A Court is competent to decide an issue of 
jurisdiction, if raised. If, therefore, it enter- 
tains a suit and passes a decree \yithout any 
objection being raised to its jurisdiction, it must 
be taken that it came to an implied finding that 
the facts giving it jurisdiction were in existence. 
Such an implied finding as to jurisdiction,^ be it 
right or wrong, is one given in the exercise o'f 
the court’s jurisdiction, and would operate as 
yes judicata in a subsequent suit. (Sen, /.) 
Hartram Saraogi v. Rameswar Lal. 49 C.W. 
N. 354, 

S. 11 — Findings — Several issues framed 

—Decision on each — If res judicata. 

Where several issues have been framed, the 
decision on each issue ’which supports the ulti- 
mate decision in the case must be regarded as 
■res judicata between the parties to the suit. But 
if a decision on an issue does not support the 
ultimate decree, such decision cannot operate as 
res judicata. (Edgley and Bistms^ //.). Fateh 
Nasib V. SwARUP Chand Hukum Chanb. 73 
C.L.J. 475. 

Heard and finally decided. 

S. 11 — Heard and finally decided — Ap'^pli- 

cation to set aside ex parte decree under O. 9, 
R. 13, C. P. Codd — Dismissal — Subsequent suit 
to set aside on same ground — Res judicata. 

Where an application is filed under O. 9, R. 13, 
C. P. Code, to set aside an ex parte decree on 
the allegations that the summons had been frau- 
dulently suppressed, that the plaintiff, though a 
minor at the date of the suit, was impleaded as 
a major, and that the claim in the suit was 
entirely false and supported by false evidence, 
but these were found against and the applica- 
tion was dismissed by the Court which was 
competent to decide the matter, the decision 
operates as res judicata, and no separate suit to 
set aside the decree on these grounds can be 
maintained. (Flarries, C.J. and Fasl Ali, J.) 
Laganmani Kuer V. Ram Govtnd Singh. 199 
I.C. 736=14 R.P. 626=8 B.R. 623=1942 P. 
W.N. 88=23 Pat.L.T. 225=A.I.R. 1942 

Pat. 357. 

S. 11 — Heard and finally decided — Award 

of interest in prior suit on partictilar facts — If 
res judicata in subsequent suit on question of 
interest. 

Where in a previous suit between the parties 
the Court for some reason or another, on the 
particular facts of the case, awards interest to 
a party, it cannot he said that the question of 
interest is decided for all time. It is impossible 
to hold upon such materials that the Court Jn a 
subsequent suit is bound by the principle of res 
judicata to grant interest on the amount claimed 
in the later suit. .{Harries, C.J. and Manohar 
Dali, J.) Shiva Prasad Singh v. Sris Chandra 
Nandi. 22 Pat. 220=210 I.C. 426=16 R.P. 
147=10 B.R. 259=A.I.R. 1943 Pat. 327. 

S. 11 — Heard and finally decided — Award 

under Bcnnhay Co-operative Societies Act — 
Execution — Award not invalid or without juris- 
diction on face of it — Execution ordered — Subse- 
quent suit to declare award ultra vires — Question 
of validity of award — If res judicata. 

Q. D. 1—48 
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When there is nothing on the face of an award 
under the Bombay Co-operative Societies Act, to 
indicate that it^ was without jurisdiction, the 
executing Court is not competent to go into the 
validity of the award and refuse to execute it 
The question as to the validity of the award 
cannot therefore be deemed to have been decid- 
ed so as to operate as res judicata in a subse- 
quent suit between the parties to have the award 
declared null and void. {Broomfield and Lokur, 
//.) Karashiddayya Shiddayya V. Gajanan 
Urban Co-operative Bank., Ltd, I.L.R. 
(1943) Bom. 400=212 I.C. 205=16 R.B. 
332=45 Bom.L.R. 553=A.I.R. 1943 Bom. 
288. 

S. ^11 — Heard and finally decided — Claim 

not adjudicated upon in prior suit — Plaintiff .not 
proceeding with claim — Choice to wait for a 
different action. 

Where a claim made in a prior suit as not 
judicially considered or adjudicated upon between 
the parties and all that happened is that the 
party elected not to proceed with the action for 
that purpose but to seek a judicial decision there- 
on in other proceedings, there is no bar of res 
judicata to that claim being adjudicated in a 
different suit. {Lord Russel.) OkusanyxA v. 
Akanwo. 197 I.C. 27=54 L.W. 618=1941 
A.W.R. (Rev.) 781=1941 O.A. 735 (P. 

C.)=8 B.R, 174=14 R.P. C. 75=1941 O.L. 
R. 835. 

S. 11 — Heard and finally decided — Claim 

to marshalling — Issue raised and decided in mort- 
gage suit — If can be re-agitated in execution. 
See Transfer of Property Act, S. 81. (1943) 

2 M.L.J. 301. 

S. 11 — Heard and finally decided — Con- 
nected cases — Appeal in one only — Effect — Suit 
on mortgage after insolvency of mortgagor — Ap- 
plication by Official Receiver to set aside mort- 
gage — Decree in suit and dismissal of application 
— Appeal by Official Receiver against dismissal 
o‘f application alone — If res judicata — Provincial 
Insolvency Act, Ss. 4 and S3 — Scope. Sevadappa 
Gounder V. Narayanaswami Ayyar. [See Q.D. 
1936-’40, Vol. I, Col. 940,] 192 I.C. 810=13 

R.M. 591. Reversed on L.P.A. [See (1941) 

2 M.L.J. 932.] 

S. 11 — Heard and finally decided — Deci- 
sion in previous suit holding suit as framed 
under Mahomedan law barred by O. 22, R. 9 
(1), C. P. Code — Question zvhethe'r subsequent 
suit based on customary lazu is barred — If res' 
judicata. 

A decision may be wrong and a decision may 
be on a pure point of law, but if the matter has 
been put into issue, then the decision, will bind 
the parties and their privies in a representative 
suit. Where a suit as framed under Mahome- 
dan law is held to be barred by O. 22, R. 9 (l)i 
a subsequent suit, based on customary law will 
not be barred by res judicata by reason of the 
previous decision, if the question of ^ customary 
law was neither heard nor decided in the prior 
suit, i{Tek Chand and Dalip Singh^ JJ.) 
Mohammad v. Mohammad Khan. 196 I- 
i 130=14 R.L. 132=A,I.R. 1941 Lah. 169. 
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C. P. CODE (1908), S. 11. 

S. n—"H.'ard and finally decided'— De- 

crce subject to final decision of Privy Council m 

another case. . , . i ^ -u ' 

A deers'^ in. 2. suit wiiicli is expressed tO be 

“subject to the final decision of the Privy Coun- 
cil'^ in another case is not a final decree "witriin 
the meanino- of S. 11, C. P. Code. (Lord Than- , 
kerf on.) ICumar Chandra Singh v. Midnapore 
Zemindary Co. 69 I. A. 51“I.L.R. (1942) 

2 Cal. 1=8 B.R. 627=14 R.P.C. 128=46 C. 
W.N. 802=1. L.R. (1942) Kar. (P.C.) 23! 
=199 I.C. 545=A.I.R. 1942 P.C. 8 (P.C.). ; 

-S. 11 — Heard and finally decided — Ex'e- , 


C. P. CODE (1908), S. 11. 

S. 11 — Heard and finally decided— Issue 

raised in suit and expressly decided against 
plaintiff — Effect o£ — Right to seek relief in exe- 
cution contrary to decision in suit — Res judicata 
Sed C. P. Code, S. 47. 8 B. R. 401. 

S. 11 — Heard and finally decided — Par- 
tition suit — Plea that suit is bad as being for 
partial partition — Dismissal — If operates as res 
judicata against defendant — Right to appeal on 
ground of being dissatisfied with statement in 
judgment. See Appeal — Competency. (1944) 2 
M.L.J. 181. 


cution application impleading surety — Plea of ad- 
justmdnt of decree hefzocen creditor and debtor | 
discharging surety — Court not going into ques- j 
tion as adjustment zvas uncertified — Suit by surety , 
for declaration of discharge — Res judicata. i 

Where in execution proceedings a surety for : 
the judgment-debtor is impleaded as a party and ' 
sought to be proceeded against, and a plea that I 
the surety is discharged from liability on account ! 
of an adjustment between the creditor and deb- i 
tor is rejected on the ground that the adjust- ! 
ment, not being certified, could not be recognised 1 
by the executing Court, and the executing Court ; 
makes no finding on the question as to whether i 
the surety had been relieved from his liability i 
on account of the adjustment, it w^oiild be open j 
to the surety to agitate that question in a regu- j 
lar suit by him to have it declared that he is ^ 
discharged from liability. Such a suit is not ‘ 
barred by res judicata. (Divatia, J.) Bondiru 
Avash V. Dagadu Ekoba. I. L.R. (1943) 
Bom. 382=209 I.C. 435=45 Bom. L.R. 438= 
A.I.R. 1943 Bom. 246. 

S. 11 — Heard and finally decided — Find- 
ing of trial Court — Res judicata when appeal 
preferred against decree. 

No finding of a court of first instance can be 
said to have been “finally decided’' any matter 
in issue, when a competent appeal has been pre- 
ferred from its decree and hence such finding , 
cannot operate as res judicata. i{Wadsworth and 
Patanjali Sastrj JI.) Janikamma v. Venkata 
Rajagopala Chinnarao. I. L.R. (1945) Mad. 
62=(1944) M. W. N. 702 (2)=A.I.R. 1945 
Mad. 62=(1944) 2 M.L.J. 384. 

--S. 11- — Heard and finally decided — Find- 


S. 11 — “Heard and fiualK’ decided” — Par- 
tition suit — Revenue paying land — Preliminary 
decree declaring plaintiff to be entitled to parti- 
tion — No partition effected and no execution taken 
out — ^Fresli suit for partition — Res judicata See 
C. P, Code, S. 47. 43 Bom. L.R. g71.. 

“S. 11 — Heard and finally decided — Ques- 


tion of estoppel decided by trial Court but left 
open by- appellate Court— d] can he raised in later 
suit. 

Where a question of estoppel is raised and it R 
decided by the trial Court but the appellate Court 
leaves the question open, there is no bar to the 
same question being raised in a later suit between 
the same parties. (SatJic, S.M.) Maikwa v. 
Jageshvvar. 1943 A.W.R. (Rev.) 240=1943 
R.D. 393. 

— S. 11 — Heard and finally decided— Rent 

stht—Tenanfs plea that third person was land- 
lord overruled— Subsequent suit for declaration 
that the third person teas landlord — Res judicata. 

Where in a suit for rent the tenant’s plea that 
a third person was the landlord was investigated 
and overruled^ it will operate as res judicata in a 
subsequent suit the tenant for a declaration 
that the third person was his landlord. (Pal, /.) 
Panchanan Ghosh v. Sarat Kumar Roy 197 
I.C. 316=14 R.C. 328=A.I.R. 1941 Cal. 
512. 


ing withoM issue. 

The appellant executed a sale deed and a lease 
as well as a mortgage in favour of the plaintiff’s 
whose case was that the consideration was the 
balance of remittances made iry the plaintiff. 
In a suit to recover possession by the plaintiff if 
the property covered by the sale-deed and lease 
the defence in the suit was that the two transac- 
tions were benami and that no interest passed to 
the plaintiffs. The plea of benami was accepted 
and the suit dismissed and plaintiff’s story that 
the remittances were loans was rejected. In a 
subsequent suit to enforce the mortgage on the 
issue whether the remittances were loans by the 
public, Held, the fincling in the previous suit did 
not Operate as res judicata. (H endei'son J ) 
Nue Hossein V . Tamijuddin. 197 I C '4Q5= 
14 RX. 366=A.I.R. 1941 Cal. 449. 


— ; S. 11 — Heard and finally decided — Second 

suit for redemption— Usufructuary mortgage — 
PHor suit for redemption — Preliminary decree — 
Final decree dismissing suit for non-payment of 
commission fee— Second suit— If barred. Adi- 
narayana Chetty z/. Srirangachariar [See Q.D. 
1936-’40, Vol. I, Col. 946.] A.I.R. 1941 Mad. 


S. ll-y-Heard and finally decided — ^Un- 
necessary findings — Notice of suit under S. 811 
not served on public officer — Parties not raising 
objection — Findings on merits — If res judicata. 
See C. P. Code, S. 80. 48 C.W.N. 421. 

^ ^ Issue of L^w. 

7 — Issue of lata — Decision on — Change 

%n law— Effect 

j There is no res judicata when the law has 
decision in question was given, 
jlf the law has been altered since the decision on 
a particular question of law, that decision on that 
issue m the earlier suit would not operate as res 
judicata with _ regard to the same question in a 
subsequent suit. Hence a decision in regard to 
land, which was grove-land under A^ra Tenancy 
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Act o£ 1901 wouid not operate as r^s judicata in 
a subsequent suit with respect to the same land 
after the law has been altered by the Agra 
Tenancy Act. 1926, in regard to the status o'f such 
a tenant. (Bible, J.M. and Ross, A.M.) Asht- 
BHUji Devi Gopal Khatik. 1943 A.W.R. 
(Rev.) 296=:=1943 R.D. 470. 

S. li — Issue of lazv — Decision — Change in 

laze — Effect. 

A previous decision between the same parties 
does not operate as ‘res judicata when there has 
been a change in law made by the Legislature 
subsequent to that decision. (Roxburgh, /.) 
Tharuram Das? AIandol v. Hazar Mahomed 
Sheik Fakir. 211 I.C. 33=16 R.C. 489=77 

C. L.J. 137=A.I.R. 1944 Cal. 13. 

S. 11 — Issue of laze — Decision on question 

good law — If res judicata. 

A decision on a point of law which has ceased 
to be good law, will not operate as res judicata 
in a subsequent suit. fSathe, J.M.) Basudeo v. 

D. atw.a. 1941 A.W.R. (Rev.) 480 (2)=1941 
O.A. (Supp.) 439 (2) = 1941 O.W.N. 691= 
1941 R.D. 373. 

; — S. 11 — Issue of Jazu — Decision on question 

of jurisdiction — Rights of parties not decided — 
Decision, if res judicata. 

A decision of Court that it has no jurisdiction 
to deal wdth the case without deciding anything 
regarding the rights of the parties, is not res 
judicata. (Henderson, /.) Meghraj Golab 
Chand c*. Chavdra Kamal Bhuiyan. 196 I.C. 
534=14 R.C. 257=73 C.L.J. 410=A.I.R. 
1941 Cal. 493. 

S. 11 — Issue of laze — Decision o'n — Opera- 

lion as res judicata — Decision as to nou-execut- 
abilify of a maintenance decree — Subsequent exe- 
cution appJicalioin. — Res judicata, bar of. 

It is only in regard to cases -where there is a 
decision on a pure question of law quite irrespec- 
tive of the facts of the two cases involved that it 
ma 3 ' be said that such a decision does not operate 
as res judicata in a subsequent suit on a different 
cause of action. Where a decree for future main- 
tenance is once held to be not executable, that 
decision would operate as res judicata when a 
subsequent application is made for execution of 
the same decree though in respect of later arrears. 
(Allsop, JO. Dulari V. Sahdet. 1942 A.L.W. 
555. 

S. 11 — Land registration proceedings — 

Decision as to possession — If res judicata in subse- 
quent proceedings. 

It is not proper that a decision as regards 
possession in land registration proceedings should 
be treated as an absolute bar to a subsequent 
adjudication on the point. The fact that a person 
w-as not in possession in 1913 cannot by itself 
be any proof that he or his representative "in inte- 
rest is not in possession in 1^2. The claims of 
the parties should be investigated and it is un- 
desirable to have the name of a person recorded 
who is certainly not in possession if it can be 
avoided. (Middleton.) Jagannath Swamiji 
V. Chhabiraj Kuer. 9 B.R. 195. 


^‘Litigating under the same title”. 

S. 11 — '^Litigating under the same title — 

Adoption by zaidow in 1927 — Decision in Suit in 
1928 that zvidow had no right to adopt — Change 
in laze — Subsequent adoption by zvidow in 1935 
of same person — Suit by adopted son — If barred 
\ by res judicata. 

; A later suit for a declaration of the validity 
I of the plaintitt’s adoption in 1935 cannot be held 
I to be barred by res judicata by reason of^ his 
i adoptive mother’s right having been negatived 
in an earlier suit of 1928 in respect of an adop- 
tion made in 1927, the adopter and adoptee 
being the same, wdien in the meanwhile there 
has been a change in the law. (Broomfield and 
Sen If.) Mahadevappa Somappa v. Dhar- 
mappa Sanna Ningappa. I.L.R. (1942) 
Bom. 798=15 R.B. 273=203 I.C. 655=44 
Bom.L.R. 710=A.I.R. 1942 Bom. 322. 

S. 11 — Litigating under the same title — 

Decision in declaration suit as to ownership' of 
a property — Reagitation ifi subsequent suit of 
same question by creditor of defeated defendant 
in fojmicr suif-Mf barred. 

Where the plaintiff in ,a suit to have the estate 
of D administered by Court had already filed a 
suit against the beirs of D for a declaration 
that a certain property belonged to him solely 
and the Official Receiver in the administration 
suit was impleaded as a party to the declaration 
, suit and the suit decreed against the heirs of 
I D and the Official Receiver the decision woffid 
I operate as res judicata in the administration 
j case. The Official Liquidator of D & Co. havmg 
i a claim against the estate of D in respect of the 
propert.v in question would he barred from 
reagitating Lhc same question in the administra- 
! tion suit. He is only in the position of a 
creditor attempting to assert the title of his 
debtor and hence must be held to be claiming 
under him. (Bennett and Agarwal, JJ.) The 
Official Liquidator, Dinshaw & Co. v. Anand 
Behari Lal. 18 Luck. 92=201 I.C. 69=15 
R.O. 48=1942 O.W.N, 269=1942 A.W.R. 
(C.C.) 198=1942 O.A. 205=A.I.R. 1942 

Oudh 327. 

S. 11 — Litigating Unddr same title — Dijfe- 

renf rights claimed in respect of same property. 

Where in the prior suit the plaintiff , claimed 
1 that the house in dispute was liable to sale in 
I execution of a decree in favour of the defen- 
, dant only after reserving a charge for her betro- 
thal and marriage a subsequent suit by her 
claiming a one -sixth share in the property of 
her father on the ground of inheritance will 
not be barred by res judicata. (Abdul Rashid ^ 
Ram Lal and Mahal an, JJ.) Mt. Sardarah u. 
Shiv Lal. 215 I.C. 125=17 R.L. 89=A.I. 
R. 1944 Lah. 282 (F.B.). 

S. 11 — Litigating under the same title — 

Lessor and lessee becoming Sadar Icimbardar 
and la'mbardar after decision in re'nf suit — Later 
suit between same parties in respect of rent 
subsequent years — Bar of res judicat^. 

The mere fact that the lessor and lessee 
subsequent to a decision in a siiit for rent be- 
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tween them acquired the additional capacity of 
sadar lambardar and lambardar would not alter 
their capacities in a later suit between them, for 
rent in respect o'i later years. Nor would it bar 
the application of the rule of res jiidicaia. 
{Niyogi, /.) Tekchand Kapurchand v, Birza- 
BAT. I.L.R. (1942) Nag. 721=202 I.C. 317 
=15 R.N. 77=1942 N.L.J. 423=A.I.R. 
1942 Nag. 119. 

S. 11 — ‘^Litigating under same title’’ — 

Meaning of. 

The expression ‘title’ in S. 11 , C. P._ 
Code does not refer to the cause of 
action on which the suit is brought but 
to the interest or capacity of the party suing 
or being sued. I£ the plaintiff in both suits is 
suing in his individual capaeily and in his own 
interest then he is litigating under the same title. 
Where in a rent suit the plaintiff sued as land- 
lord for rent and subsequently sued as owner of 
the land for ejectment against alleged tres- 
passers it must be held that in both the suits 
he is suing in the same capacity. {Sen, J.) 
Priombala Debi V. JoHURi Lal Ray. 198 I.C. 
462=14 R.C. 462=A.I.R. 1941 Cal. 574. 

S. 11 — Litigating under same title — Prior 

partition suit — Opposition by defendants on 
ground property^ was dehuttar of which they 
were shebaits — Finding by Court in ‘favour of 
defendants not disturbed in appeal — Subsequent 
suit for declaration of title to same property 
— Same defendants impleaded both in their 
personal capacity and as shebaits along with their 
tenant— judicata. See C. P. Code, S. 11 — 
Directly and substantially in issue. 45 C. 
W.N. 854. 


— ; S. 11 — Litigating under the same title— 

Suit on mortgage by assignee under unregistered 
deed— Dismissal— Fresh suit after obtaining re- 
gistered deed of assignment— If barred. Jetha- 
NAND IssARDAS V . Udhomal. [See 0-D. 1936- 
'40, Vol. I, Col. 3270.] I.L.R. (1941) Kar 
99=192 I.C. 676=13 R.S. 198. 


" S. 11— Might and ought—See C. P. Code, 
S. 11 , Expl. IV. 

Miscellaneous proceedings. 

— S. 11 — Miscellaneous proceedings — Deci- 

sion as to title in suits under S. 44, Agra 'Tenancy 
Act Same question of title raised in suit under 
o. 180-^^ U. P . Tenancy Act — If barred by res 
judicata. 

The decision in a suit under S. 44, Agra Ten- 
ancy Act, negativing the plea of the defendants 
as to title by inheritance would operate as res 
judi^tam subsequent suit under S. 180 of the 
U. P. Tenancy Act when the same title is set 
up m defence. (Sathe, S.M. and Ross. AM) 

Shafur. 

1944 A. W,R. (Rev.) 28=1944 R.D 82 


^—Miscellaneous proceedinos—L 
swn m profits suit as to whether land was Kl 
kasht or tenancy land-If operates 
in later declaration suit ^ 

AWere the question -whether land was W 
liasht or tenancy land is raised and decidec 


C. P. CODE (1908), S. 11 . 

a suit for profits, the decision would operate as 
res judicata in subsequent suit for declaration 
when the same question is raised. fShirreff 
S.M.) Jairaj Singh v. Aspiarfc Devi 1940 

R. D. 433 (1)=1942 O.W.N. (B.R'ial/ 

(1) =1942 A.W.R. (Rev.) 266=1942 O A 
(Supp.) 292 (1). 

~S. Il—Miscclluiieons procccdings—DecP 

sion in suit under S. 108 (2), Oudh Rent Act 
that payment claimed is not ‘rent’ — If operates 
as res judicata in later suit for its recovery under 
ihd U. P. Tenancy Act. 

The decision in the earlier suit under S. 108 

(2) , Oudh Rent Act, that the claim did not fall 
within the term ‘rent’ cannot operate as res 
judicata in tlie later suit in respect of a similar 
claim after the U. P, Tenancy Act, inasmuch as 
the dehnition of b'cnt’ under the later Act is 
different from that in the earlier one. \Sathp 

S. M. and Dlhlc, J.M.) Mohajmed Ejaz Rasoot 

Khan z;. Mst. Surja. 1944 A.W.R (Rev x 
238=1944 R. D. 457. ' ^ 


-S. 11 - 


- . -Miscellaneous proccedings—Deci- 
swn in suit decided under S. 183, U. P. Tenancy 
Act, of suit filed under S. 108 ( 10 ), Oudh Rem 
Act—— Second suit under S. 183, on point which 
could not have been taken in earlier suit, htt 
could have been added on amendment of the plaint 
—Res judicata. 

Where a suit filed under S. 108 (10) of the 
Oudh Rent Act is decided under S. 183 of the 
New Tenancy Act and a second suit is brought 
under S. 183 of the New Act on a point which 
could not have been raised in the earlier suit 
and^ which arose because of the New Act, the 
decision in the earlier suit would operate as res 
judicata under Expl, IV to S. 11 where it was 
open to the plaintiff to have obtained an amend- 
ment of the plaint in^ the former suit so as to 
include the point arising* by virtue of the new 
Act and he faihd to do so. {Dihle, J. M.) 
Dookhi Barai V. Mahomed Merdt 1944 R D 
346=1944 A.W.R. (Rev.) 171. 

^ — Miscellaneous proce'edings — Dis- 

missal of declaratory suit under local 'Tenancy 
Act without deciding on merits as to existence of 
tenancy rights— If operates as res judicata in later 
correction case. 

It is not the suit as a whole which operates as 
res judicata but the findings on individual issues 
^^"^0 question to be conside- 
re when a plea of res judicata is raised is not 
o look into the question whether the previous 
suit was dismissed in default or decreed ca* parte 
ut to consider whether the particular issue the 
^namg on which is alleged to operate as res 
judicata was finally decided after a hearing. So 
me dismissal of declaratory suit under the Agra 
lenancy Act cannot operate as res judicata in 
subsequent correction case, where there had been 
no decision m that suit as to whether the plaintiff 
or not. {Sathe, S.M. anc 
n Tuesi V. Mst. Lachma. 1944 R 

R.’ (Rev^)^69^'^'^' > 13=1944 A. W. 

. Miscellaneous proceedings — Deci 

ston of Revenud 'Court as to defendants beini 
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7 uuafidars — Laler civil suit to declare that fhe^ 
are ViOt ^naafidars — Bar of res judicata. 

Wiierc a Revenue Court has decided in a suit 
for profits that the defendants are muafidars, the 
decision cannot operate as re's judicata in a later 
ci\-i! suit to declare that the}’ are not muafidars. 
(Bciiucii, /.) Aziz Ahmad Khan v. Inayat 
Kkan, 17 Luck. 215=1941 O.W.N. 1101= 
A.I.Pv. 1942 Oudh 25=1941 A.W.R. (Rev.) 
879=14 R.O. 203=1941 O. L. R. 738=196 
i.C. 673=1941 R.D. 851=1941 O.A. 805. 

S. 11 — Miscellaneous proceedings — Dis- 

nilssal of suit for declaration of tenancy rights 
based on succession — Suit for ejectment of the 
plaintiff in the former suit — Pica of tenancy right 
by survivorship if available. 

Where the claim of a plaintiff in a suit 'for 
declaration of tenancy rigdits based on succession 
is negatived and the suit is dismissed, in a subse- 
quent suit against that plaintiff under S. 180 of 
the U. P. Tenancy Act for his ejectment, it is 
not open to the defendant to plead that he is a 
tenant by survivorship. ,The previous decision 
would operate as res judicata. {Sathe, S.M. and 
Acton, A.M.) Mubarak Husainkhan v. Lal 
SrNOH. 1945 R.D. 15=1945 A.W.R. (Rev.) 
15. 

S. 11 — Miscellaneous proceedings — Find- 

ing as to^ amount charged under security bond 
in execution proceedings under S, 386, Cr. p. 
Code — Subsequent suit to enforce security bond — 
Bar of res judicata as to extent of charge created. 

Where in execution proceedings under S. 386, 
Cr. P. Code, on objections raised under S. 386, I 
Cr. P. Code, read with 0. 21, R. 90, C. P. Code 
as to the extent of the charge created b\^ the 
security bond the Court determines the amount | 
charged under the security bond, the finding of | 
t[ie Court as regards the amount would operate ! 
as res judicata between the parties in a subse- 
quent suit to enforce the security bond. (CoUis- 
tdr and Baipai, 1 1.) Tagat Singh v. Behari 
Lal. 199 I.C. 212=14 R.A. 351=1942 A.L. 
J. 37=1941 A.W.R. (H.C.) 389=A.I.R. 

1942 All. 104. 

S. 11 — Miscellaneous proceedings — Find- 
ing as to validity of zeill in proceedings under S. 
44 of the Mad. H. R. E. Act — If operates as res 
judicata in subsequent suit involving the declara- 
tion of invalidity of will. 

A will was found to be valid in proceedings 
under S. 44 of the Mad. H. R, E. Act — A suit 
was filed subsequently for a relief involving the 
declaration of the invalidity of the will — On a 
question whether the order in the previous pro- 
ceedings operated as res jiidicata. Meld, that 
the order in the proceedings under S. 44 of the 
Mad. H. R, E. Act was not final and therefore 
did not operate as rds judicata in the later suit 
{Leach, C.J., and Lakshmana RaOj J.) Amirt- 
thalinga Padayachi V. Chandrasekhara Pa- 
da yachi. 1945 M.W.N. 236=58 L.W. 188 
=A.I,R. 1945 Mad. 242=(1945) 1 M. L. J. 
357 . 

S. 11 — Miscellaneous proceedings — Find- 
ings in summary cases under U. P, Land Revenue 
Act — Res judicata. 

Any finding in a summary case under the U. 
P. Land Revenue Act cannot operate as res 
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judicata. {Shirreff, S.M. and Sathe, J.M.) BaH- 
KiSHUN Pasi V. Khatrani. 1941 A. W. R. 
(Rev.) 685=1941 O.A. 625=1941 R.D. 723. 

I 

I S. 11 and U. P. Tenancy Act, S. 242-- 

I Miscellaneous proceedings — Judgment in civil suit 
\ to eject defendant as trespasser — If operates as 
! res judicata in subsequent ejectment suit in Reve- 
I nue Court not triable by Civil Court. 

I The judgment of the Civil Court in a suit to 
I cj-ect the defendants as trespassers cannot ope- 
, rate as res judicata in a subsequent suit to eject 
I the defendants in the Revenue Court when such 
' suit is not triable by Civil Court and is ex* 
clusively within the jurisdiction of the Revenue 
Court under S. 242 of U. P. Tenancy Act or 
S. 230 of the Agra Tenancy Act. (Sathe, J.M.)\ 
Mauladad Khan v. Sri Thakur Radha Kant. 
1942 O.A. (Supp.) 207 (1)=1942 O.W.N., 
(B.R.) 335=1942 R.D. 424=1942 A.W.R., 
(Rev.) 187 (1). 

S. 11 — Miscellaneous proceedings — Pro- 
ceeding under O. 22, R. 5 — Order in — Res judi- 
cata. See C. P. Code. O. 22, R. 5. 43 P.L.R. 
16. 

S. 11 — Miscellaneous proceedings — Re'nt 

decrees — Relationship of landlord and tenant — 
How far res judicata. 

Rent decrees obtained in certain years do ope- 
rate as res judicata between the parties and it is 
not open to the defendant to allege that in those 
years he was not the tenant of the plaintiff. But 
these decrees do not prevent the defendant from 
relying upon facts which show that whatever the 
position was in those years he was not the 
tenant of the plaintiff in subsequent years. (Har^ 
ries, C.J. and Fool AH, J.) Jagdish Chandra' 
Deo V. Biseswar Lal. 199 I.C. 341=8 B.R.i 
547=14 R.P. 582=23 P.L.T. 673=A.I.R., 
1942 Pat. 323. 

S. 11 — Parties and representatives — See 

C. P. Code, S. 11. Expl. VI. 

Plea of Res Judicata. 

S. 11 — Plea of res judicata — ^Availability 

— Reasons for declining jurisdiction — I'f deci- 
sions. Upendra Nath Bose v. Lall. [See Q.D,, 
1936-m Vol. I, Col. 3271.] I.L.R. (1940) 
Kar. (P.C.) 460=191 I.C. 7=13 R.P.C., 
110=7 B.R. 198=45 C.W.N. 204=73 C.L.J. 
145=43 Bom.L.R. 381, 

S. 11 — Plea of Res judicata — Competency. 

of appellate court to consider when either party 
had not raised it. 

The appellate court could consider a plea of 
res judicata even though either party had not 
raised it in the trial Court or before it. If the 
plea could not be sustained on the facts before 
it, it should not be allowed to be raised at that 
stage. (Malik, /.)Shib Singh v. Mst. GAUitA. 
I.L.R. (1944) A. 601=1945 A.L.J: 7=1944 
O.A. (H.C.) 224=1944 O.W.N. (H.C.) 
136=1944 A.W.R. (H.C.) 224=A.I.R.' 

1945 A. 76. 

S. n—PIea of res judicata— 

open. 
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In a suit for arrears of rent under the Bengal ^ 
Tenancy Act the defendant alleged that the 1 
tenancy was a niskar one. But the Miinsif found 
the holding was already assessed to rent under 
k 105-A Bengal Tenancy Act and as that assess- 
ment had the effect of a decree it was not com- 
petent to the defendant to agitate the matter 
in the suit. The suit was decreed. On appeal 
by the defendant the District Judge finding that | 
the S. 105 proceedings were decided ex parte ; 
and did not bar the tenant froni claiming niskar ! 
title in the subsequent rent suit set aside the 
decree and remanded the suit for rehearing with 
liberty to parties to adduce fresh evidence when 
the case heard after the remand, the plaintiff 
contended that on the issue wdiether the jama 
w'as a miskar one the defendant cannot agitate 
the matter as he raised the same objections in 
an application by the plaintiff under S. 26-J, 
Bengal Tenancy Act but did not contest it at 
the hearing an<d allowed an ex parte order to be 
passed. This contention was accepted and the 
defendants’ plea was rejected as harried by res 
judicata. On appeal the subordinate jud_ge 'held 
that after the decision of the Court of^ appeal 
remanding the suit the question of res judicata 
was no longer open for decision by the Munsif. 
On further appeal, held: As only a particular 
decision was incidentally considered as a bar by 
the trial court and no bar by the appellate Court, 
the plea of res judicata is not w’holly excluded 
in the trial on remand specially when the ^ whole 
suit is directed to be tried on fresh evidence. 
(Pal J.) Srish Chanbra Nandy z\ Kala 
Chanb Roy. I.L.R. (1942) 1 Cal. 510=202 
I.C. 570=16 R.C. 367=75 C.L.J. 20=46 C. 
W.N. 169=A,I.R. 1942 Cal. 445. 

— S. 11 — Principle of res judicata — AppH- 
cability — Decision in later suit on the same issue 
hecoming final during the pendency of appe'ol i 
against earlier decision — Bar of res judicata. 

Where during the pendency of an appeal 
against the finding in a suit, the same issue had 
been raised and decided differently in another 
suit in the same Court later by a different 
Judge and such later decision had been 
allowed to become final it will operate as res 
judicata in the appeal against the earlier deci- 
sion. (Leach, C.J, and Kuppuswdmi Ayyar, J.) 
Chockalinga Thevar V. Sankarappa' Naicker. 

I. L.R, (1942) Mad. 677=201 I.C. 733=15 
R.M. 385=1942 M. W.N. 178=55 L.W. 128 
(2)=A.I,R. 1942 Mad. 421= (1942) 1 M.L. 

J. 281. 

S. 11 — Prior ^ decision — Two suits filed one 

after another — Decision in later suit given dar- 
'Her~Res judicata. 

If the same question is iff controversy between 
'the same parties in two different suits filed one 
after the other, but simultaneously pending, the 
final decision in^ the later suit, if given earlier, 
operates as res judicata in the earlier suit whose 
final stage is reached later. Edgley and Akram, 
T/.). Ganga Prasanna v. Kumar Brx\hma 
Niranjan. 46 C.W.N. 702. 

Sx 11 — Prior suit on title— Decision that 
land belonged to Government — Subsequent suit 
based on acquisition of casement over the same' 


C. P. CODE (1908), S. 11. 

land — Finding os to ownership of Government, 
if operates as res judicata. 

Where in a suit based on acquisition of title 
by adverse possession the defendant pleaded that 
the land was transferred to him by Government 
it was found that the land belonged to Govern- 
ment that finding would operate as res judicata 
in a subsequent suit brought by the same plaintiff 
based on the acquisition of an easement over the 
same property. (Collistcr and Allsop, JJ.) 
Lalit Kishore V. Ram Prasad. I.L.R. (1943) 
All. 792=209 I.C. 578=1943 A. L.W. 552= 

1943 O.W.N. (H.C.) 328=1943 A.L.J. 595 
=1943 O.A. (H.C.) 233=1943 A. W.R. (H, 
C.) 233=A.I.R. 1943 All. 362. 

S. 11 — Pro forma 'defendant— If bound 

by decision — Collusion zmih plaintiff — Onus. 

. A decision in a former suit, which affects the 
interests of a p^roi forma defendant against whom 
I no relief had been claimed, can operate as res 
i judicata in a subsequent suit between the same 
' parties. It is immaterial that no express issue 
was framed in that suit with regard to his rights, 
when it is clear from the pleadings that his inte- 
rest was identical with that of the plaintiff. 
The onus would lie on the /party who asserts to 
show that he was colluding with the plaintiff. 
(Edgley and Biszvas, JJ.) Fateh Nasib v. 

SwARUP Chand Hukum Chand. 73 C.L.J* 
475. 

S. 11 and IT. P. Tenancy Act (1939), 

S. 41 — Question of tenants right to benefit of 
S. 41, raised in izvo appeals by tenant — Summary 
dismissal of one, if operates as res judicata in 
the other. 

Where the question of a tenant’s right to 

benefit of S. 41 of the U. P. Tenancy Act is 

raised in two appeals filed by him, if one of 

the appeals is summarily dismissed, it would 
operate as res judicata in the other appeal. 
(Sathe, S.M.) Gopal t'. hlsT. Safta Begum. 

1944 R.D. 138=1944 A. W.R. (Rev.) 74. 

Rent Suit. 

S. 11 — Rent suit — Decision as to rate of 

rent — When constitutes res judicata. 

Where in a case no plea is raised as regards 
the rate of rent .and no specific issue is framed 
and the Court decrees the suit at a certain rate 
of rent, the decision would no doubt not consti- 
tute as res jiidicata in a subsequent suit, but 
where the question has been pointedly raised 
and embodied in the form of a specific issue as 
to the proper rate of rent, then the decision- 
arrived at hy the Court upon such issue will 
be res judicata in subsequent suits for rent. 
(Ghulam Hasan, /.)': Mahabir Singh v. 
TirbHxAwan Bahadur Singh. 192 I.C. 75= 
13 R.O. 308=1941 O.L.R. 57=1941 R.D- 
332=1941 O.A. 30=1941 A. W.R. (Rev.) 
75=1941 O.W.N. 30=A.I.R. 1941 Oudh 
259. 

^S. 11 — Rent ^ suit — Decree in — Issue cff to 

relationship of landlord a'nd tenant — Res judi- 
cata — Tenure sold in execution. 

A decree for arrears of rent obtained against 
a defendant tenant will not bar the issue as to 
relationship of landlord and tenant between him 



CIVIL, CRIMINAL AND REVENUE. 


766 


765 

C. P. CODE (1908), S. 11. 

and the plaintiff by the principle of res jiidlcaiu, 
if in execution of that decree the tenure is sold. 
After the execution sale the old tenancy right 
of the defendant ceases to exist If he succeeds 
in remaining in ^possession as against the auction- 
purchaser or in regaining possession, the old 
relationship between him ami the plaintiff do-es 
not thereby revive. It will be a new legal rela- 
lion between the parties constituted by a new 
set of facts. The decision in respect of the 
old relationship will not debar the issue in respect 
o'l this new legal relation. (Akram and Pal, 
//.) WooMESH Chandra Dutta v. Jabed Alt. 
211 I.C. 388=16 R.C. 529=77 C.L.J. 155 
=A.I.R. 1944 Cal. 42. . 

11 — Rent — Ex parte decision — 

Revenue court not competent to decide question 
of title — Subsequent suit involving question of 
title — Bar of res judicata. 

An dx parte decision in a rent suit by a 
Revenue Court not competent to decide ques- 
tions of title could not operate as res judicata 
in a subsequent suit involving decision of ques- 
■dons of title. {Malik, /.) Shib Singh v. Mst. 
■Gavra. I.L.R. (1944) A. 601=1945 A.L. 
J. 7=1944 O.W.N. (H.C.) 136=1944 O.A. 
<H.C.) 224=1944 A.W.R. (H.C.) 224=A. 
I.R. 1945 A. 76. 

~S. 11 — Rent suit — Ex parte decree in — 

Rate of rent--If res judicata — Such decree and 
executed — Evidentiary value. 

A previous ex parte decree in a rent suit will 
not operate as res judicata on the question of 
the rate of rent in a subsequent suit between the 
same parties unless a declaration was asked 'for 
in the plaint as part of the substantive relief 
claimed that the rate was at a specific hgure. 
But such a decree, whether or not it was exe- 
cuted, is admissible in evidence to establish the 
rate of rent although the fact that it has not 
been executed will be one of the circumstances 
to be taken into consideration along with other 
facts of the case in determining the value to be 
given to it. (Roxburgh, /.) Madaeipur 
General Bank, Ltd. v. Mohiuddin Ahmed. 
I.L.R. (1943) 1 Cal. 430=212 I.C. 123=16 
R.C. 579=47 C.W.N. 362=A.I.R. 1944 
Cal. 118. 

— — S. ll-^Rcnt ^ suits — Pica in defence in 
rent suit ddnying plaintiff’s right to sue by them- 
selves — Decree in previous suit between same 
parties for proprietory share of past rent, if 
operates as res judicata. 

Where in ,a suit for ‘arrears of rent the defen- 
dants plead in bar of suit that there were other 
co-sharers who had not joined in the suit, such 
a defence is not barred by res judicata by 
reason of an ex parte decree in the case of one 
defendant and a consent decree in the case of 
.another in an earlier suit by the plaintiffs 
against two of the defendants for their share of 
part rent for certain years. (Bennet and 
Madeley, JJ.) Bajrang Bahadur Singh v. 
Hubraj Kuer. 215 I.C. 40=17 R.O^ 48= 
1944 O.A. (C.C.) 166=1944 A.W.R. (C. 
C.) 166=1944 O.W.N. 245=A.I.R. 1944 
Oudfa 281. 


C. P. CODE (1908), S. 11. 

Res judicata. 

^S. 11 — Res judicata and estoppel — Dis~ 

tuiciion hehoeen. 

Per Pal, J. — The doctrine of res jtidicata no 
doubt resembles the doctrine of estoppel in some 
respects ; bat the two are materially different. 
The doctrine of res judicata differs from 
‘estoppel’ chiefly in not resulting from an act of 
party himself bv.t from a decision "of the Court. 
The plea of res judicata amounts to an asser- 
tion that the very legal rights of the parties are 
such as they have been determined to be by the 
judgment of a competent Court and no other 
Court should proceed 10 determine this again. 
That which has been delivered in judgment must 
be taken for established truth. In all proba- 
bility it is true in fact; even if not, it is ex- 
pedient that it should be held as true none the 
less. The operation of the doctrine is thus the 
transformation of a question of fact into a ques- 
tion of law. (Syed Nasim AH and Pal, JJ.) 
Srimathi Radharani Dassi V . Sri MAXI Bino- 
DAMOYEE Dasst. I.L.R. (1942) 1 Cal. 169= 
200 I.C. 216=14 R.C. 685=46 C.W.N. 245 
=74 C.L.J. 180=A.I.R. 1942 Cal. 92. 

S. 11 — Res judicata — Decision as to title 

in prior suit valued as suit betzveen landlord and 
tenant. 

Where parties to a litigation join issue upon 
a certain matter and adduce evidence and invite 
a decision by the Court, that decisiepn, even when 
it happens to be one on title, will operate as 
res judicata, and will not in any way be affected 
by the circumstance that the earlier suit was 
valued as ,a suit between landlord and tenant and 
not as a suit upon title. {Collister and ‘ Allsop, 
JJ.) Lalji Sahib v. Munshi Lal Babu. I. 
L.R. (1943) All. 834=210 I.C. 420=16 R. 
A. 180=1943 A.L.J. 437=1943 A.L.W. 501 
=1943 O.W.N. (H.C.) 298=1943 A.W.R. 
(H.C.) 230=1943 O.A. (H.C.) 230=A.I, 
R. 1943 All. 340. 

S. 11 and O. 17, R 3~Res judicata — 

Decision under 0. 17, R. 3, if would operate as. 

The decision of a suit under O. 17, R. 3, C. 

P. Code, is one on the merits and as such would 
operate as res judicata in subsequent litigation. 
(Shirreff, S.M .and Sathc, J.M.) Virendra 
Singh v. Satish Chandra. 1943 R.D. 507. 

S 11 — Res judicata — Each ffnding on 

zvhich judgment is based — Js res judicata. 

Though the suit could be disposed of in its 
entirety on the ground of prescriptive title 
where the judgment bases itself both on the 
binding character of an award as well as on 
adverse possession each of the two findings will 
give rise to the bar of res judicata in a subse- 
quent suit (Bennett and Misra, JJ.) Gur 
Prasad v. Gur Prasad. 20 Luck. 64=1944 O* 
A. (C.C.) 214=1944 A.W.R. (C.C.) 214= 
A. I.R. 1944 Oudh 321. 

S. 11 — Res Judicata-^Fw^/ dedsiop in 

suit and the decree not set asidd— Different 
sion in later suit on point fofming basis af^dect- 
sion in the earlier suit—^^Rights under decree 
which had heco'md final if affected. 
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When a plaintiff has filed a suit in a court of 
competent jurisdiction and that suit has been 
finally decided and no appeal against the decree 
iias been preferred and that decree, has not been 
^er aside, the mere fact that in some other liti- 
gation the point which is the basis of the deci- 
sion in the previous suit was differently decided 
will not affect the rights o’f the parties under 
the decree that had become final. {Malik and 
Mathur, //.) Muhamma.1) Obedullah Khan 
V. Muhammad Abdul Jaltl Khan. I.L.R. 
(1945) A. 75=1945 A.L.J. 11=A.I.R. 1945 
A. 121. 


S . 11 — Res judicata — Lunatic's claim for 

declaration and possession of his half share 
decreed against brother's creditors — Decision 
operates as res judicata Tinth respect to zvhole 
estate. 


In various suits filed on behalf of a lunatic 
claiming a declaration of his proprietar}^ rights, 
and for possession of his half share there was 
decree as against the creditor. In the suits, the 
brother also was impleaded as a defendant. In 
a subsequent suit by the brother claiming the 
whole estate as owner the decree in the earlier 
suits will operate as res judicata not only quoad 
the ^ properties which were in dispute in the 
earlier suits but^ also in respect of the whole 
estate. Such claim to the whole estate might 
and ought to have been made a ground of 
defence in the earlier suits. (Collisfer and 
Allsop, 77.) Bhagwati Saran Singh v. Par- 
MESHWARI Nandan Singh, I.L.R. (1942) 
All. 518=202 I.C. 227=15 R.A. 104=1942 
A.L.J. 197=1942 A.L.W. 245=A.I.R. 
1942 AIL 267 (2). 


-S. 11 — Res judicata — Tenancy case's. 

Decision in another case can only estop parties 
when a point in issue has been clearly defined, 
argued and decided in the earlier suit. In ten- 
ancy cases special care has to be exercised. 
(Garbeif F.C.) Babu Shera. 21 Lah.L.T. 
4. 

Revenue Proceedings. 

S. 11 — Revenue Proceedings — Order in 

correction of patwari papers case — If operates 
as res judicata in subsequent declaration suit. 
J^VENUE Proceedings— Res Judicata 

1942 R.D. 202. 


S. ll^Revenue proceedings— Orders in 

If res judicat^ U. P. Land Revenue A< 
57 AND C. P. (OyDE, S. 11. 1941 O.W.l 
461 . 


— -S. llScopc—Bar of trial of issue 

of smt. 

V ?■ V’ trial of a is 

but also the trial of a suit .in which the ma 
directly and substantially in issue has alre: 

^ previous suit. (M< 
md Mathur, JJ.) Muhamad Obedullah Ke 

Khan. I.L.' 
A.L.J. 11=A.I.R. 1. 


C. P. CODE (1908), S. n. 

— S. 11 — Scope — General principles of res 

judicata — Application of — Limits. Anantamoni 
Dasi V. Dhobanath. [See Q.D., 1936-'40 

Vol. I, Col. 3271.] 195 I.C. 870=14 Rc' 
146=A.I.R. 1941 Cal. 104. 

S. XI— Scope — General principles of res 

judicata — Applicability — Limits. 

The general principle of the law of res judi- 
cata can be applied onl}' where the section itself 
is silent but where the section provides specific 
conditions those conditions must be fulfilled 
before the general principles can apply. As a 
Tahsildar is not competent to try a suit for deter- 
mination of rent under S. 94, U. P. Tenancy 
Act, any finding by him in a prior arrears of 
rent suit cannot operate as res judicata in a 
subsequent suit for determination of rent. 
{Sathe, S. M. and Ross, A.M.) Yusuf Ali 
Khan v. Tlatchi. 1944 A.W.R. (Rev.) 147 
=1944 R.D. 287. 

S. 11 — Scope, if extended by S, 43, 

Specific Relief Act. Sec Spectfic Relief AJcr* 
S. 43. 1943 O.W.N. 280 (F.B.). 

S. 11— Scope — Issue in proceeding decid- 
ed by final order — Power of succeeding Judge 
to reopen issue in same proceeding at later 
stage. Subramani Rao v. Rami Reddi. [See 
Q.D., 1936-’40 Vol. I, Col. 3272.] 193 I. C. 
44=13 R.M. 608. 

S. 11 — Scope — Mortgagor adjudged in- 

solvent — Suit by mortgagee io\ enforce his morU 
gage making special receive'r a parly — Application 
by receiver in insolvency for setting aside morU 
gage as ^ one zvithout consideration — Both 
and application heard together — Suit decreed 
and application dismissed — Appeal only against 
order dismissing receiver's application — Decree 
in the suit if operates as res judicata. 

A mortgagee instituted a suit to enforce his 
mortgage on the 23rd June, 1931 and impleaded 
as a party the special receiver in the insolvency 
of the mortgagor who had been adjudicated an 
insolvent on the 25th October, 1930, in the same 
Court. On the 20th August, 1931, the Special 
Receiver applied in the insolvency proceedings 
for ail (3rder setting aside the mortgage under 
the provisions o[ Ss. 4 and 53 of the Provincial 
Insolvency Act. The suit and the application 
were heard together and the mortgage was held 
to be valid. The consequence was that the 

Court granted the morigagee a preliminary 

decree and dismissed the receiver’s application. 
The receiver filed an appeal against the order 
dismissing his application but filed no appeal 
against the preliminary decree. 

Held, that the^ unappeale(i decree did not 
operate as res judicata in the appeal against the 
order. 16 M.L.J. 63=I.L.R. 29 Mad. 333 (F. 

B.), Foil.; (1940) 1 M.L.J. 647, reversed 

{Leach, CJ. and Hap pell, /.)( Narayanaswami 
Ayyar V. Sevajdappa Goundar. 54 L.W. 654 
=201 I.C. 187=15 R.M. 262=A.I.R. 1942 
Mad. 226= (1941) 2 M.L.J. 932. 

^ ^ubject-matter _ 

— — S. 11 — Subject-matter differ e,nt — Finding 
as to^^ joinfness or otherzmse of Hindu familyg^ 
Crucial point of time different in thd two suits. 
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An earlier decision that a particular Hindu 
family was not joint at a particular point o£ 
time, could not operate as res judicata in a 
later suit where the question is as to the joint- 
ness or otherwise of the same family, but at a 
point of time earlier than that to which the 
prior decision referred. (Yorke and Agarwal, 
//.) Mohanlal V. Ram Dayal. 16 Luck. 708 
=194 I.C. 61=13 R.O. 525=1941 O.L.R. 
384=1941 A.L.W. 525=1941 O.A. 370= 
1941 A.W.R. (C.C.) 139=1941 O.W.N. 
577=A.I.R. 1941 Oudh 331. 

S. 11 — Subject-matter different — Same 

issue raised in subsequent suit between same 
parties and others — Bar. 

S,. 11, C. P. Code, does not say that the entire 
subject-matter of both the suits should be iden- ! 
tical. It deals with suits as well as with parti- ; 
cular issues in the suits. If tlie particular issue | 
raised in both the suits concerns the same ' 
parties, then the bar provided in S. 11 would 
apply to that particular issue even though there 
may be other issues raised in the subsequent suit 
and other parties involved in those issues. 
Accordingly, an issue raised and decided in a ! 
previous suit between the plaintiff and some of | 
the defendants would operate as res judicata \ 
in the subsequent suit so far as those defendants 
are concerned, although that issue is raised with 
respect to the other defendants as well. {Sen, 
/.) Bholanath Chatterji V. Monmotha 
N.ATH Dutta, 45 C.W.N. 420. 

S. 11, Expl. Ill — Decree oji admitted 

facts — How far res judicata. 

Where in a prior suit there was no issue or deci- 
sion on a certain point because both parties ad- 
mitted it and a decree is passed on the footing 
of the facts admitted by all the parties, in such a 
case res judicata by reason of the prior decision 
extends not merel}^ to the actual decision or find- 
ing in the case but also to the common basis of 
facts accepted b}-' both parties which are incorpo- 
rated in and made the foundation of the judg- 
ment and decree in the case. {Bennett and Ghu- 
1am Hasan, II.) Mst. Sukh Rani v. Gajraj 
Singh and others. 200 I.C. 241=14 R.O. 
584=1942 O.W.N. 222=1942 O.A. 132=1942 

A.W.R. (C.C.) 153=A.I.R. 1942 Oudh 

354. 

S. 11, Expl. IV — Applicability — Know- 
ledge of facts — If 'material. 

The principle o‘f constructive res judicata em- 
bodied in Expl. IV to S. 11, C. P. Code, can- 
not come into operation unless it is shown that 
the party sought to be estopped had knowledge 
of facts which could have enabled him to raise 
an issue, and therefore the question of knowledge i 
of the parties becomes material. {Niyogi, /.) Ba- i 
kaeam V. Kashirao. 1945 N.L.J. 383=A.I. 
R. 1945 Nag. 288. 

S. 11, Expl. IV — Applicability — Party 

successful in previous proceeding. 

S. 11, Expl. IV, C. P. Code, applies only to a 
case in which the party against whom it is sought 
to apply was unsuccessful in the previous pro- 
Q. D, 1—49 
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ceeding. It cannot be applied against a person 
who in the previous proceeding had been success- 
ful. {Thomas, CJ. and Ghidam Hasan, I.) 
Debt Dayal v. Annu Singh. 206 I.C. 179= 
15 R.O. 476=1943 A.W.R. (C.C.) 15=194$ 
O.W.N. 46=1943 O.A. (C.C.) 39=A.I.R. 
1943 Oudh 231 . 

S. 11, Expl. IV — Applicability — Prior 

suit for declaration of title and possession as 
owner under sale-deed — Dismissal on ground that 
plaintiff' was only benamidar and that transaction 
was onh" a mortgage and not sale — Subsequent 
suit by benamidar and real owner to enforce 
mortgage — Res judicata — Same parties. Guru- 
sangappa V. Baslingappa Basappa. [See Q.D, 
1936-’40, VoL I, Col. 970.] 192 I.C. 305=13 R. 

B. 244=A.I.R. 1940 Bom. 311. 

S. 11, Expl. IV — Applicability— Suit 

against Hindu coparcener to enforce mortgage 
against property as his absolute property — Find- 
ing that propert}’- was joint family property — 
Decree against share of mortgagor alone — Subse- 
quent suit to enforce mortgage against other 
members of family on footing that mortgagor 
was de facto manager and incurred debt_ as 
manager and for family necessity — Res judicata. 
See C. P. Code, O. 2, R. 2. (1943) 2 

548. 

S. 11, Expl. IV — Applicability — Suit on 

mortgage — Sub-mortgaged impleaded at instance 
of defendant 'mortgagor — Sub-mortgage not prov- 
ed and amount due to hhn not ascertained-^ 
S%ih-mortgagcc awarded no relief — Second suit 
by sub-mortgagee — Res judicata. 

Where in a suit to enforce a mortgage, the 
sub-mortgagee who was imxileaded as a party de- 
fendant at the instance of the other defendants 
did not prove his sub-mortgage or the amount 
due under it with the result that no relief was 
given to him in the suit and the preliminaiy’’ and 
final decrees were passed and the sub-mortgagee 
then brought a suit to enforce the sub-rnortgage 
in his favour by sale of the mortgage right. 

Held, that the second suit was not barred by 
res judicata under S. 11, Expl. IV, C. P. Code. 
Even if the sub-mortgagee had proved his sub- 
mortgage and the amount due to him had been 
ascertained, he would still not be paid if the 
mortgagee failed to execute the decree. Hence, 
he would have a right of suit. fHappH, !.)_ 
Venkamma V. Shivaraya Shanbhaga. 216 I. 

C. 140=1943 M.W.N. 788=A.I.R. 1944 

Mad. 137=(1943) 2 M.L.J. 632. 

S. 11, Expl. IV — Applicability — Title of 

transferee from Hindu widow admitted by lam- 
bardai* in suit for profits — Subsequent suit by 
lambardar as reversioner of estate against trans- 
feree, for possession, if barred. Balaram v. 
Kewalram. [See Q.D. 1936-’40, Vol. I, Col 
3272.] 191 I.C. 881=13 R.N. 221. 

S. 11, Expl. IV — Constructive res 

I cata — Decision in prior litigation based on aqh 
1 'mission. ^ 

I Where in a prior litigation between 
regarding some of the villages held by the ae- 
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fendai'its under a codicil the piaintift’ sued for 
■various sums including' certain contributions to 
be made to certain institutions and tlie defendants 
had admitted that claim and the matter had then 
been decided, such admission would come within 
the scope of Expl. IV to S. 11, C. P. Code 
and would operate as res jiidicafa in a subse- 
quent suit between the same parties where ^ the 
question of the liability to make those contribu- 
tions is once again raised in respect of similar 
villages held under the same codicil, and the 
defendants cannot contest their liability. If 
they wished to do so they should clearly have 
done so when the claim was first made and their 
liability must, there‘fore, under Expl. IV, be 
'deemed to have been a matter directly and sub- 
stantially in issue in the previous suit where the 
claim was made and not disputed. There is no 
reason v;hy the principle should apply only where I 
there has at one time been an objection which | 
is subsequenth’ waived. If effect is to be ; 
given to the Explanation, that is to say, to the j 
principle of constructive res judicata, where the j 
defence that ought to have been raised is not 
raised, it must be held that there has similarly 
been constriictivehv a decision upon the point. 
Otherwise little or no purpose -vvould be served 
by the Explanation, Actual decision on a plea 
not taken cannot be possible and unless the prin- 
ciple be as formulated the rule of constructive 
res judicata as formulated in S. 11 would be ren- 
dered almost nugatory. {Thomas, CJ. and Ben- 
nett, /.) Durga Bakhsh Singh v. Umanath 
Bakhsh Singh. 19 Luck. 428=214 I.C. 277 
=17 R.O. 33=1943 O.W.N. 509=1943 A. 
W.R. (C.C.) 195=1943 O.A. (C.C.) 327= 
A.I.R. 1944 Oudh 94. 

g , 11 — Expl IV and V — Duty of party 

raising pUa of res )VLd.{c^iz— Absence of material 
showing waiver of claim when judgment silent 
as to that relief — Only available plea of claim 
being premature not known whether raised — Stis- 
taimhifiiy of plea of res judicata. 

It is incumbent upon the party raising the plea 
of res judicata to place before the court all mate- 
rials required to enable the court to allow the 
plea. 

Where a relief in respect of which a plea of 
res judicata was raised in the later suit was one 
of the reliefs claimed in an earlier suit, but was 
not decreed and there Avas nothing to show that 
It was waived or that the only available plea of 
the relief being premature was raised in defence, 
held that the claim must be deemed to have been 
refused -in the earlier suit but that if it was 
refused as being premature, the refusal could 
not operate as rds judicata. On the materials 
before the court it was not possible to hold that 
the matter was directly and substantially in is- 
sue in the former suit and that the issue was 
heard and finally decided. {Bennett and Made- 
ley, JJ.) Hard-eo Bakhsh Singh v. Vi0ya 
Dhar. 1944 O.W.N. 509=1945 O.A (C 
C.) 32=1945 A. W.R. (C.C.) 32=A.I.R; 

1945 Oudh 70. 
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ground of defence. 
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A matter constitutes a ground of defence only 
when it can be used for the purpose of resisting 
a claim. There must, therefore, be a claim and 
a matter must be such as would defeat the claim 
either wholly or in part. A bare assertion in a 
plaint is not a claim. It becomes a claim when 
the plaintiff prays expressly or impliedly 'for the 
Court’s decision upon it, _ or if the _ defendant 
treats it as such b.Y denying it and inviting the 
Court’s decision thereon. {Sen, J.) Prtombau 
Debi V. Tohuri Lal Ray. 198 I.C. 462=14 R. 
C. 462=A.I.R. 1941 Cal. 574. 

S. 11, Expl. IV- — ''Might and oughf 

— Alternative claim — Previous suit on basis of 
valid sale — Subsequent suit for return of con- 
sideration alleging that sale had fallen throughr- 
Res judicata. 

Where the previous suit was based on the 
ground that there was a valid and existing sale 
as a result of which the plaintiff had become the 
owner of the property in suit, a second suit based 
on an allegation that the sale, i'f it ever took place, 
had fallen through so that the plaintiff is entitled 
to the return of his money under S. 65 of the 
Contract Act, is not barred by the rule o'f res 
judicata. Though the claim made in the second 
suit might have been added as an alternative 
claim in the previous suit, it cannot be held that 
it ought to have been so added, as there is a 
distinct incongruity between the two claims. 
{Beckett and Tcja Singh, JJ.) Labh Singh v. 
Court of Wards. 47 P.L.R. 174=A. I. R. 
1945 Lah. 210. 

S. 11, Expl. IV — Might and ought-— 

Applicability of rule where the siibject-matter is 
not identical. 

In questions of res judicata identity of the is- 
sues and not identity of the subject-matter is 
relevant. Hence it cannot be^ held that there 
would be no constructive res judicata unless the 
subject-matter in the two suits are identical. 
Where, in a suit by one brother against another 
for a declaration of his sole right to a property 
of which he Avas in possession, no question of 
any family arrangement under which the defend- 
ant was also entitled to remain in possession was 
raised, in a subsequent suit for possession o'l 
some other property as belonging to the plaintiff 
in the former suit, held that it was not open to 
the same defendant to raise the plea of a family 
arrangement as it was a plea which ought to 
have been raised in the former suit and that not 
having been raised was barred by the principle 
of res judicata. \(Jsmail and Mulla, JJ.) Har 
Sarup V. Anand Sarup. I.L.R. (1942) A. 
624=15 R.A. 261=203 I.C. 371=1942 A.L. 
J. 506=(1943) A.W.R. (H . C .) 272=1943 O. 
A. (H.C.) 272=A.I.R. 1942 All. 410. 

S. 11 Expl. IV and O. 2, R. 2—M^ght 

and ought — Claim for title in first suit — Claim 
of right of^ e'asement in second suit — If being. 

As a claim^ for title cannot be joined with a 
claim on a right o'f easement, an earlier suit in 
respect of title could not bar a later suit claim- 
ing only an easement. The later relief could 
not be claimed in the earlier suit and hence tbe 
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case would not come under Expl. IV to S. 11, 
C P. Code. Nor would it be barred b}^ reason 
of 0. 2, R. 2, because the cause of actions in 
the two suits could not be said to be the same. 
{Mathiir, /.) Hira Lal v. Ismail Khan. 
1943 A.L.W. 515. 

S. 11, Expl, IV — Might and o^ght — 

Interpretation. 

S. 11, Expl. IV, C. P. Code, relates to any 
matter which might and ought to have been 
made a ground of attack in a former suit. The 
words are not “might or ought” but 'hnight and 
ought”. The mere fact that the plaintiff might 
have included his claim in the previous suit is 
no ground for saying that he ought to have 
done so. {Tek Chatnd and Sale^ IJ.) Shuja- 
UD-DIN V. SiRAJUDDIN. 195 I.C. 81 = 14 R.L. 
30=43 P.L.R. 44=A.I.R. 1941 Lah. 139. 

S. 11, Expl. IX — Might and ought — 

Meaning. 

The ‘matters that ought to be taken’ referred 
to in the Expl. IV, to S. 11, C. P. Code, must 
be matters connected with the cause of action 
and the questions in issue between the parties | 
at the time. {Darling, S.M. and Bomford, 
I. MI) Mackinnon V. Sampat Kumar Sinha. 
1941 R.D. 678. 

S. 11,^ Expl. IV — Might and ought — 

Mortgage — S^dt for redemption — Mortgagee 

failed to pfead that as oavner of part of equity 
of redemption he is entitled to redeem — If ope- 
rates as res judicata in subsequent suit asserting 
his claim. 

A mortgagee who, in a suit for redemption 
of the mortgage, omits to plead that he, as ' 
owner of a part of the equity of redemption, is 
also entitled to redeem, does not lose his right 
to redeem, and a subsequent suit by him to 
assert his right of redemption is not barred by 
res judicata. He is however, bound to pay the 
proportionate costs of redemption in respect of 
his share in the equity of redemption. (Sen, /.) 
Parvatibai Gopa. V. Maruti Luxman. 46 
Bom.L.R. 704=A.I.R. 1945 Bom. 69. 

S. 11, Expl. IV — Might and ought — 

Mortgage sitit — Question of paramount title — 
Relevancy — Decision in suit — Jf res judicata. 

)It is well- settled that as a general rule para- 
mount title cannot be ordinarily drawn into 
controversy in a mortgage suit without the con- 
sent of the parties. But if there is any allega- 
tion in the plaint derogatory to the title of a 
prior mortgagee, and if the prior mortgagee, 
being a party to the suit, consents to have that 
title decided, then he will be bound by that deci- 
sion in the suit, and the decision will operate 
as res judicata in a later suit. If however, the 
question of paramount title is in conflict with 
the title of the mortgagor as well as of the 
mortgagee, that is a matter which should not 
ordinarily be decided in a mortgage suit. If 
the issue is not also raised and decided, the 
rule of constructive res judicata should not be 
applied. 
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j Manohar Lall, J. — The question of priority of 
mortgages is a necessary issue in mortgage 
actions, as for instance where a subsequent 
I encumbrancer claims priority on the doctrine of 
subrogation, and in such a case he must raise 
that issue. On the other hand where the person 
1 impleaded sets up a title adverse to the mort- 
I gagor, that question is obviously beyond the 
[ scope of the mortgage action, and unless that 
I question is distinctly raised and decided, ^ the 
i decision in the suit cannot operate as res judi- 
cata. (Varma and Manohar Lall, //.) Ramesh- 
WAR Rai V. Harakh Lai Sahu. 199 I.C. 713 
=8 B.R. 616=14 R.P. 611=20 Pat. 841=A. 
I.R. 1942 Pat. 226. 

S. 11, Expl. IV — Might and ought — 

Mortgage suit — .‘Subsequent mortgagee impleaded 
as defendant — Failure to put forward claim to 
priority — If operates as res judicata. 

A subsequent mortgagee who is impleaded as 
a defendant in a suit on a mortgage and who 
has priority by reason of a right to subrogation 
is bound to put forward such right; if he fails 
to do so, he is debarred from asserting that 
right subsequently by the principle of res judi- 
cata. If, in addition to having a subsequent 
mortgage he has a prior independent mort- 
gage, he is not bound to say anything about 
that prior mortgage unless his right is impugned. 
In such a case, failure to put forward his prior 
mortgage would not operate as res judicata. 
(Lakshmana Rao and Honvill, JJ.) Seshama 
Ratu V. Subramania Sastri. 58 L.W. 16= 
1945 M.W.N. 306=A.I.R. 1945 Mad. 151 = 
(1945) 1 M.L.J. 167. 

S. 11, Expl. IV — Might cud ought — 

Omission to put forward defence — Suit for rent 
charged on land — Dismissal for ivant of title — 
Application for zviping off arrears under Madras 
Act IV of 1938 — Order wiping off — Pending 
second appeal in rent suit — Failure to plead 
order in second appeal — Effect — Right to chal- 
lenge decree in second appeal. 

Appellant sued for rent of the years 1933- 
1932 and 1932-1933, and for enforcement of a 
charge in respect thereof. The tenants, respon- 
dents 1 and 2 had attorned to respondents 3 and 

4, who set up title in themselves as landlords. 
The suit of the appellant was dismissed by the 
trial court and by the appellate court. A second 
appeal was preferred to the High Court by the 
appellant and that was pending when Madras 
Act IV of 1938 came into force. The tenants, 
respondents 1 and 2, applied under S. 15 of that 
Act for wiping off the arrears of rent by making 
a deposit of rent for faslis 1346 and 1347, im- 
pleading both the appellant and the respondents 
3 and 4, though they alleged that tKey held under 
respondents 3 and 4. They obtained a declara- 
tion that the arrears were wiped off under S. 15 
of the Act but they did not bring this to the 
notice of the High Court at the time of the 
hearing of the second appeal, as they did not 
contest the second appeal. The High Court an 
second appeal, in ignorance of the order under 

5. 15 of Madras Act IV of 1938, passed a pre- 
liminary decree for the full amount claimed by 
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the apDcUant, unholding his tide against res- 
nf.iin.-aH 3 and' 4, the appellant apphei 

tor a final decree, respondents 1 and 2 objected 
a' 1 -ntendcJ that tiie appellant was debarred 
fiv.r.’. claiming a final decree m respect of the 
3 ; reason of the order passed m the 
proceedi.lgs under S. 15 o'f Madras Act TV of 
1 ^ 3 ^. 

Held, that the respondents 1 and 2, haying 
failed to plead in the second appeal a judicial | 
discharge which the^' had obtained in respect oi : 
the arrears of rent, were barred by res pidicata 
from contending that the appellant was barred 
bv res jiidiccitci. Having failed to set tip and 
establish a defence which they had, at the pro- ^ 
per time, they could not be heard after the , 
preliminary decree had been p>assed in the case ^ 
for a narticular amount, to contend that that i 
decree was wrong. {Wadsworth, /.) Kunhi j 
Fakki V. Cheeru. a. I. R. 1945 Mad. 185: 
=(1945) 1 M.L.J. 157. 


S. 11, Expl. IH— ‘Might and ought— Plea 

not raised in pior suit — If can be raised in later 
suit. 

The respondent filed a suit claiming half share 
in the income from certain offerings made by 
pilgrims to an idol at the time of certain annual 
fairs; the appellant (defendant) contended that 
the plaintiff (respondent) was entitled to a half 
share in the income of one portion only of the 
offerings, vis., the shamlot k'Ht or joint account. 
In a prior litigation between the same parties, 
it was assumed that the appellant was entitled 
to one half of the whole^ income subject to the 
question of certain deductions to be made before | 
division, and the appellant’s title to one half of 
the whole income, after the proper reductions, 
was judicially upheld; the appellant did not 
raise the present defence in that suit. 

Held, that the present defence of the defen- 
dant was a matter which might and ought to 
have been raised in the prior litigation and 
must therefore be deemed to have been a matter 
directly and substantially in issue in such suit 
within the meaning of Expl. IV to S. 11, C P. 
Code, and therefore the present defence of the 
appellant was excluded by res judicata. {Lord 
Thankerton.) Sobhag Singh v. Ran jit Singh. 
49 C.W.N. 743=1945 M.W.N. 523=58 L. 
W. 485=1945 N.L.J. 480=1945 P.W.N. 
389=A.I.R. 1945 P.C. 132=(1945) 2 M.L. 
J. 223 (P.C.). 


— S. ^ 11, Expl. IV — Might gnd ought — 

Prior suit as legatee wider will of 'inaternal 
grand-mother to property alleged to he absolute 
property of latter—Dismissal on finding that 
testator had only a life-estate of widow — Second 
suit as heir of grand-father— Rts judicata— C 
P. Code, 0. 2, R. 1. 

S and his wife L had a daughter D. D had 
a ^daughter, the plaintiff. She brought a suit 
claiming the suit property as owner on the 
ground that it was the absolute property of her 
grand-mother L who devised it to D, who again 
devised it to the plaintiff. She claimed as the 
legatee of her mother D. She did not claim it 
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as heir of her grand-father 5. The Court 
found that L had only a life-interest in the pro- 
perty and not an absolute right as omier, that 
her will in favour of D was not binding on the 
defendants and therefore dismissed the plaintiff’s 
suit She then brought the present suit as heir 
of 5’. 

Held, that (1) the plaintiff could and should 
have claimed, in the previous suit, for posses- 
sion not only as legatee through L, but also in 
the alternative as heir of .S' ; and not having 
done that, the present suit was barred by res 
iudicafa under Expl. IV, to S. 11, C. P. Code; 
‘(2) that the claim of the plaintiff as heir to S' 
in the second suit was not so inconsistent with 
her previous claim as legatee under the will of 

D, who wms herself a legatee of L, that it could 
not have been put forward as an additional or 
alternative claim in the first suit, under 0. 2, 
R. 1, C. P. Code. (Davis, C.J. and Weston, J.) • 
Chatanmal Dholumal v. Pintomal. I.L.R. 
(1943) Kar. 386=210 I.C. 310=16 R.S. 138 
=A.I.R. 1943 Sind 251. 

S. 11, Expl. IV — Might and ought— 

Previous suit by wife for divorce-— No alter- 
native plea for declaration that she is not wife 
— Subsequent suit for such declaration— If 
barred by res judicata. 

A person petitioning the Court for a divorce 
as a husband or wife need not add an alter- 
native plea asking for a declaration that he or 
she is not a husband or wife at all, on the 
ground that the marriage had long ago ceased 
to exist. The causes of action, which a mar- 
ried woman brings for divorce, and which a 
woman no longer married brings for a declara- 
tion that the marrige has long ago ceased are 
inconsistent and ought not to be brought together. 
The failure of a wife to raise such an alter- 
native plea will not bar a subsequent suit for 
such declaration. {Roberts, CJ. and Mosely, 
/.)' U Sin t;. Ma Ma Lay. 1941 Rang.L.R. 
14=194 I.C. 482=13 B.R. 311=A.I.R. 1941 
Rang. 118. 

S. 11, Expl. IV — Might and aught — Pro 

forma defendant. 

-When no relief -is sought against a pro^ for'ma 
defendant, nd- necessary for him to raise fxiy 
defence in the suit. A decree passed against 
him without amending the plaint or without 
giving him any opportunity to be heard cannot 
operate res judicata by reason of S. 11, Expl. 
IV, C P. (2ode. {Harries, C.J. and Chatferji, 
J.) Bhudeb Chandra Roy v. Bhik Shankar 
Pattanik. 196 I.C. 837=8 B.R. 121=14 R. 
P. 248=A.I.R. 1942 Pat. 120. 

S. 11, Expl. IV — 'Might and ought— 

Rent suit — Extent of tenancy. 

Where a decree for rent has been passed in 
a suit in which the plaintiff in describing the 
tenancy in his plaint states that two plots apper- 
tain to the tenancy, in the absence of any invi- 
tation to decide it or any such decision that the 
two plots appertained to the tenancy, it cannot 
be said^ that the question has been decided by 
implication so as to operate as res judicato>‘ 
{Sen, J.) Priombala Debi v. Johuri Lal Ray. 
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198 I.C. 462=14 R.C. 462=A.I.R. 1941 
Cal. 574. 

S. 11, Expl. IV — Might and ought — 

Suit by co-sharer under S. Bihar Tenancy 

Act — Other co sharers made parties defendants 
not claiming their share of rent — Subsequent 
suit by latter for their share — Res judicata. 

In a suit framed under S. 148-A o’f the Bihar 
Tenancy Act, the issue is not merely the amount 
of rent due to the plaintiif but the entire rent 
due from the tenant. If in such a suit by one 
co-sharer, the other co-sharers impleaded as 
defendants do not allege that rent is due to 
them also, it must be taken that the only rent 
due from the tenant or tenants is the amount 
claimed by the plaintiff. A co-sharer impleaded 
as a defendant in a suit under S. 148-A who 
does not allege or claim that any rent is due 
to him, cannot therefore be subsequently heard 
to assert that his share of the rent has not been 
paid by the tenant and is due. A subsequent 
suit by him for his share of the rent for the 
same period is therefore barred by res judicata, 
his claim for his share of the rent being a mat- 
ter which he might and ought to have asserted 
in the first suit. (Agarzvala, /.) Azizuddin 
Ahmad v. Keshwar Mahto. 209 I.C. 174= 
16 R.P. 82=10 B.R. 101=24 P.L.T. 209= 
A.I.R. 1943 Pat. 454. 

— S. 11, Expl. IV — Might arid ought — 

Suit for arrears of rent — Title of landholder 
not denied — If can be denied in subsequent suit 
for declaration of status. 

Where ^ a tenant fails to raise any plea deny- 
ing the title of the landlord in a suit for arrears 
rent^ he cannot be permitted to raise such 
a plea in a subsequent suit for declaration of 
status for the decree in the rent suit operates 
as res judicata. fShirreff, S.M. and Sathe, 
J.M.) Rampal Singh v. Jotish Chander. 1942 
A.W.R. (Rev.) 187 (2)=1942 O.W.N. (B. 
R.) 298=1942 O.A. (Supp.) 207 (2)=1942 
R.D. 387. 

— ; S. 11, Expl. IV — Might and ought — 

Suit for damages or mesne profits against person 
in possession without title — Omission to claim 
set-off in respect of Government revenue paid — 
Subsequent suit for amount of revenue paid — If 
res judicata. See Contract Act, S. 69. (1941) 
2 M.L.J. 866. 

S. 11, Expl. VI — Applicability — Claim 

for^ oneself of a right common to others also — 
Principle of representation when applies. 

Expl. VI to S. 11, C. P. Code, will not apply 
where a plaintiff claims a right for himself, 
though the right may be common to others also. 
The general principle is that one person will not 
represent others^ in litigation unless it is expressly 
stated that he is litigating in a representative 
capacity and that provisions of R. 8 of 0. 1, 
C. P. Code, are observed. (Bennet and Made- 
ley, JJ.) JiTENDRA Singh v. Alliance Bank of 
Simla. 198 I.C. 775=1941 O.W.N. 1381= 
1942 A. W. R. (C.C.) 39=14 R.O. 438= 
1941 O.A. 1074=1942 R.D. 27=A.I.R. 1942 
Oudh 199. 

■ S. 11, Expl. VI — Joint Hindu family — 

Decree ^ against father— Execution — Son suing to 
.avoid liability of property in his hands — If can 
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go behind decree to challenge existence of debt 
on which decree is based. See Hindu Law — 
Joint family — Father. I.L.R. (1945) Lah. 
67 (F.B.). 

S. 11, Expl, VI — Parties and represen- 
tatives — Attaching decree-hojder — If claims 
Under judgment-debtor. 

Attachment does not create any specific charge 
on the property attached. It does not by itself 
give the attaching decree -holder in strictness a 
title to the attached properties but it is the 
basis of the decree-holder’s right to assert his 
judgment-debtor’s interest in the property 
attached. There is no reason why this right 
created in favour of the decree-holder by attach- 
ment cannot be considered as a claim under the 
judgment-debtor within the meaning of S. 11, 
C. P. Code. {Syed Nasim AH and Pal, JJ.) 
Radharani Dassi V. Binodamoyee Dassi. 
I.L.R. (1942) 1 Cal. 169=200 I.C. 216= 
14 R.C. 685=46 C.W.N. 245=74 C.LJ. 
180=A.r.R. 1942 Cal. 92. 

S. 11, Expl. VI — Parties and represen- 
tatives — Attaching creditor — Rule of res judicata 
against judgment-debtor — If affects his attach- 
ing creditor also. 

Under the General law, when a judgment 
creditor seeks to execute his decree by attach- 
ment of property he can attach only the right, 
title and interest of his judgment-debtor in that 
property. If by virtue of a decree the judgment- 
debtor has lost his right in that property and 
he is precluded by the rule of res judicata from 
averring that that decree is erroneous, his at- 
taching creditor would also be affected by the 
same disability. (Sen, /.) Hariram Saraogi 
V. Rameswar Lal. 49 C.W.N. 354. 

-S. 11, _ Expl. VI— Parties and Repre- 
sentatives — Claim by alienee of attached pro- 
perty — Order allozoing — Suit by creditor to set 
aside — Dismissal — Subsequent attachment by 
another creditor and removal of attachment on 
claim — Siiit by second creditor — Res judicata — 
If applies. 

R gifted a house to bis wife who sold it to 
the appellant who leased it back to R. A suit 
by a creditor of R under O. 21, R. 63, C.P.C. 
to set aside a claim order holding the gift to 
R’s wife and the sale by the latter to be true, 
was dismissed. An appeal by the creditor was 
also dismissed. Subsequently another creditor 
of R sought to attach the house, whereupon a 
claim was preferred and upheld, the Court hold- 
ing that the gift and sale were true. The 
creditor then filed a suit to set aside the claim 
order alleging that the gift and sale were 
nominal. It was pleaded that the decision in 
the suit of the prior creditor operated as res 
judicata under Expl. VI, to S. 11, C. P. C. 

Held, that the prior creditor in the first suit 
was not litigating on behalf of the general body 
of creditors but was merely concerned with 
having it declared that the gift and sale were 
nominal in order that he might proceed against 
the property. He was not concerned with the 
other creditors, and the suit was not a repre- 
sentative suit under S. 53', T. P. Act, ana 
therefore the suit by the second creditor was 
not barred by res judicata under S. II, Expl. VI, 
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C.P.C. liliorivill, /.) AIarqdamuthu Pillai 
RADHAKR fSHNA Chetty, 57 L.W. 600=1944 
M.W.N. 734=A.I.R. 1945 Mad. 118= 

(1944) 2 M.LJ. 362. 

S. 11, Expl. VI — Parties and their re- 
presentatives— Decision as to legal representa- 
res judicata. Suleman v. Abdul Sha- 
KOOR. [See Q.D. 1936—40, Yol. I, Col. 962.] 
I.L.R. (1941) Nag. 735. 

S. 11, Expl. VI — Parties and representa- 
tives — Hindu zeidoze — Gift deed by — Suit by 
ostensible reversioners to declare invalid — 
Decree — Subsequent adoption by widozu — Suit by 
adopted son for possession of gifted property 
from donee — Res Judicata. 

The ostensible reversioners to the estate of 
the last male holder in a Hindu family ques- 
tioned the validity of a deed of gift executed 
h.v his widow and in 1913 sued for a declaration 
that the gift was not binding beyond the lives 
o’f the widow and her daughter. The suit suc- 
ceeded and a decree was passed. In 1926 the 
widow adopted the appellant who in 1938, 
brought a suit to recover from the donee under 
the deed of gift. The plea -was raised that the 
suit was barred by res judicata by reason of the 
decree in the prior suit. 

Held, that Expl. VI to S. 11. C. P.^ Code, did 
not apph.' in the case as the ostensible rever- 
sioners who sued in 1913 could not be regarded 
as representing the interest of the adopted son. 
{Leach, C.J. and Lakskniana Rao, /.) Sri- 

RAMACHANDRAMURTHY V. VeNKATARAMANAYYA. 

I. L.R. (1944) Mad. 775=218 I.C. 223= 
18 R.M. 17=57 L.W. 118=1944 M.W.N. 
136=A.I.R. 1944 Mad. 326=(ig44) 1 M.L. 

J. 151. 

— S. 11, Expl. VI — Parties arid represdn- 

tatives — Land allotted to co-sharer at private 
partition leased by him to plamtiff — S'tf'bsequent 
suit for partition Jmple'ading that co-sharer but 
not^ plaintiff — Decision in that suit if binding on 
plaintiff. 

A certain land which was alleged to have been 
allotted at a private partition to one of the 
co-sharers, A was leased by him to plaintiff. 
Subsequently there was a partition suit between 
the co-sharers in which A was impleaded but 
not the plaintiff. In the final decree in that suit 
the same land was allotted to the defendant. In 
a suit by the plaintiff to recover possession of 
that land, 

Held, that the decision in the partition suit 
could not operate as res judicata as against the 
plaintiff. (Raw and Mmkkerjea, jjj) Nishi- 
KANTA Saha v, Umesh Chandra Manual 48 

C.W.N. 268. 


— S. 11, Expl. VI — Parties and represe'nta- 
Uvis— Necessary party not impleaded in the 
prior sn%t hutffmpleaded in the later smt—Effect 
-—Representative suit — Omission to comply with 
O. 1, R. S—Effect 

An e^ential condition .to the application of 
S. 11, C. P. Code, is that the suit is between 
the same parties or between parties under whom 
they or any of them claim; an addition o'l one 
or more parties may make all the difference. 
Expl VI to ^ II will not apply wEen the second 
suit IS not between the same parties as the prior 
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suit and when in the prior suit the provisinne 
:of O. 1, R. 8, C. P. Code, were not complied 
. with. D, the outgoing President of a Munici- 
I pality brought a suit against K for a declara- 
i tion that the election of K as President of the 
I Miinicipalitj- was illegal. The suit was dismissed 
^ on the grounds, inter alia, that it should be 
; brought against the Municipaltly, that no notice 
I was given to the Municipality, and that the 
; Municipality which was a necessary party was 
not joined as a party. It was not a representa- 
tive .^uit under O. 1, R. 8, C. P. Code. Subse- 
' quently a second suit was brought by one G a 
ratepayer, against K and the Municipality, pray- 
i ing for a declaration that K was not the law- 
I fully elected President of the Municipality and 
1 for ,a consequent injunction. It was pleaded 
that as the prior suit was brought in a repre- 
; sentative capacity on behalf of the ratepayers 
I o'l the Municipality, the second suit was barred' 

I by res judicata. 

I Held: (1) that Expl. VT to S. 11, C. P. Code, 
j did not apply because tlic prior suit was not 
; brought as a representative suit but in the indi- 
1 vidual capacity of the plaintiff therein to vindi- 
j cate a right said to he vested in him alone and 
I the provisions of O. 1, R. 8, C. P. Code, were 
: not complied with; (2) that the provisions of 
' O.. 1, R. 8, C. P. Code, must be strictly com- 
plied with as a condition precedent to the bind- 
ing effect of a decree upon persons not parties, 
to the suit in the strict sense of the word; (3) 
that S. 11 could not apply as the suit was not 
between the same parties; the absence of the 
I Municipality in the first suit and its presence 
I in the second suit made all the difference and’ 
precluded the application of S. 11, C. P. Code; 
j and^ (4); the second suit wms not barred by res 
j judicata by reason of the decision in the first. 

I {Davis, C.J. and Loho, /.) Kalumal v. 
I Ghanoomal. I.L.R. (1944) Kar. 62=A.I. 
|R. 1944 Sind 165. 

S. 11, Expl. VI — Parties and representa- 

fives — Suit against a person as sarharkar of 
another — Decision — Binding natiLrc. 

Where a person is mentioned by name as 
defendant but he is really sued as sarhakar of 
a pardanashin lady and is also her uncle and 
guardian managing her property, the decision in 
such a suit would bind the lady in question and' 
would^ operate as res judicata in subsequent 
suits in which she or her representatives are 
parties. {Ghulam Hasan, 7.) Batul Bandi v. 
Sri Dhar. 192 I.C. 259=13 R.O. 338=1941 
O.L.R. 93=1941 A.W.R. (Rev.) 19=1941 
R.D. 6=1940 O.W.N. 1344=1940 O.A. 
1293=A.I.R. 1941 Odh 189. 

t 


11, Expl. VI — Religious Endow- 
ment-—Mortgage decree passed against Mahanth 
— If hinds his successor. 

decree passed against a 'former 
Mahanth does not operate as res judicata against 
a succeeding Mahanth, when there is nothing to 
show that the former Mahanth was impleaded 
in tlm suit as^ representing the deity, and no issue 
on the question of legal necessity was raised or 
decided in that suit. fO hatter ji and Meredith, 
T vi Jankijee V . Mathura Prasad Missir. 192 
I.C. 789=13 R.P. 535=7 B.R. 569=1941 P. 
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W.N. 75=22 Pat.L.T. 239=A. I. R. 1941 
Pat. 354. 

S. 11, Expl. VI — Representative suit or 

proceeding — Clahn to attached property — Objec- 
tion to\ same by decree-holder — If one on behalf 
of all creditors. 

A suit by a creditor to set aside an adverse 
claim order may in certain circumstances be in 
essence a suit under S. 53 of the T. P. Act; 
but where one creditor merely resists the claim 
made by a claimant his resistance in the sum- 
mary proceedings cannot be deemed to be on 
behalf of all the creditors. {King^ /.) Pethu- 
RAJU Kone V. Muthuswami Aiyar. 201 I.C. 
199=15 R.M. 273=1941 M.W.N. 982=A.I. 
R. 1942 Mad. 128=(1941) 2 M.L.J. 784. 

S. 11, Expl. VI — Representative suit — 

Representor abandoning suit — Representee not 
made a party to the suit — Fresh suit by represen- 
tee, if barred by res judicata. Thaivanai Achi 
V. Ramafathan Chettyar. Q.D. 1936-’40, 
Vol. I, Col. 3271,] 192 I.C. 683=13 R. R. 

188=A.I.R. 1941 Rang. 24. 

S, 13 — Constriiction — ''Foreign judgvienf’ 

— Meaning of — "Jndgmenf — What is — S tatement 
of the judge's reasons — Relevancy of. 

There is no doubt that under S. 13', C, P. 
Code, the word ‘’’judgment” is not used in the 
sense o'l a statement of the judge’s reasons; a 
“foreign judgment” undoubtedly means an ad- 
judication by a foreign Court upon the matter 
before it. The Court has to ascertain what the 
actual decision of the foreign Court is, and for 
that purpose, the first thing to be looked at is the 
actual decree or order of the foreign Court. In 
order to understand and interpret the decree or 
order, the Court may have to look at the plead- 
ings of the parties and the reasons of the judge; 
but those reasons would not b-e binding on any 
question of fact or law, except so far as they 
show what the judgment actually decides, and 
whether any of the exceptions to S. 13 applie,s. 
(Beaumont, C.J. and JVdsfo'n, /.) Brijlal Ram- 
jiDAS V. Govindram Seksarta. I.L.R. (1943) 
Bom. 366=209 I.C. 50=16 R.B. 99=45 Bom. 
L.R. 358=A.I.R. 1943 Bom. 201. 

S. 13 — Decree on foreign judgment — Ef- 
fect on e,ve cut ability of foreign decree. 

The decree of the foreign Court remains, in 
spite of decree passed in the British Indian 
Court, executable in the foreign country where 
it w^as passed. The judgment and decree of the 
foreign Court cannot be said to have merged in 
the decree passed by the British Indian Court on 
it. (Monroe and Abdur Rahman, //.). D.\r- 
bar Patiala z\ Narain Das Gulab Singh. A. 
I.R. 1944 Lah. 302. 

S. 13 — Foreign judgment — Conclusive 

character of — Award in Native State — Arbitra- 
tor going beyond terms of reference and hearing 
third parties — Foreign Court filing award and 
passing ddcrcc on — \If conclusive in British India, 

Under the law in British India, an arbitrator, 
acting on a written submission, must confine him- 
self to the terms of the submission, and none the 
less so, because he may think that pojssibly the 
submission ought to have gone further than it 
does go, and that it may have been a mistake on 
the part of the parties to limit it in the manner 
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in wRich it has been limited. In such a case 
the most an arbitrator can do is to defer mak- 
ing his award until the submission has been ex- 
tended either by agreement between the parties, 
or by an order of a competent Court, and he 
certainly would not be at liberty to proceed to 
arbitrate on something not included in the sub- 
mission. It w'ould also amount to “misconduct” 
on the part of the arbitrator if he allows other 
people, not parties to the submission, to come 
and see him about the matter in dispute, Where 
a foreign Court files an award made by an arbi- 
trator who has gone bev-ond the reference con- 
tained in the w'ritten submission and wdio allowed 
third parties to come and speak to him about tlie 
matter referred, and passies a decree in terms 
of the award, the judgment of the foreign Court 
is conclusive under S. 13, C. P. Code. The 
judgment of the foreign Court amounts to an 
adjudication that the aw'ard is a valid award 
and for that reason ought to be filed, and it is 
not_ open to the British Indian Court, before 
which the foreign judgment comes up, to decide 
the question on the merits, though it wmuld set 
aside the aw’ard on the ground of legal miscon- 
duct of the arbitrator, if it were open to it to 
do so. Misconduct on the part of the arbitrator 
w’hich does not go to jurisdiction is not a matter 
which can be gone into in the British Indian 
Court. Such a point can only be taken in the 
foreign Court wFich files the award and passes 
a decree in terms thereof. (Beaumont, C.J. and 
Weston, /.) Brijlal Ramjtdas v. Govindram 
Seksaria. I.L.R. (1943) Bom. 366=209 I. 
C. 50=16 R.B. 99=45 Bom. L.R. 358=A.I. 
R. 1943 Bom. 201. 

S. 13 — Foreign judgment — Concessiveness 

— "Directly adjudicated upon' — Test. 

It cannot be said that for any matter to be 
“directly adjudicated upon” wdthin the meaning 
of S. 13, C. P. Code, there must be a positive 
discussion of evidence relating to that matter. 
If any claim is made by any party and subse- 
quently abandoned at the trial of a suit, and if 
the decree in that suit necessarily implies that 
that claim has not met wdth acceptance at the 
hands of the Court then the Court must bei- 
deemed to have directU adjudicated upon it, and 
under S. 13, C. P. Code. Such adjudication' 
wdll be conclusive on the point. /(King and Sha- 
habuddin, //.) Palaniappa Chettiar v. Nara- 
yanan Chettiar. 1944 M.W.N. 242=57 L. 
W, 252=A.I.R. 1944 Mad. 427=(1944) 1 
M.L.J. 331. 

S. 13 — Foreign Judgment Incidents — 

Judgment obtained in Foreign Court against some- 
of joint promisors — Suit against the rest in Bri- 
tish Indian Court — If barred. Nilratan Mukho- 
padhya V. CoocH Behar Loan Office, Ltd. 
\Sce Q.D. 1936-’40', Vol. II, Col. 4166.] I.L.R. 
(1941) 1 Cal. 171=194 I.C. 746=14 R. C., 
11=A.I.R. 1941 Cal. 64. 

S. 13 — Scope' — Suit on foreign judgment 

— Nature of relief. Wazir Zahu v. MunShi 
Das. ISee Q.D. 1936-’40, Vol. I, Col. 3273.] 20 
Pat. 144=A.I.R. 1941 Pat. 109. 

S. 13 — Suit on foreign judgment— AgF^g- 

, ment of loan executed in Khyrim State-KIondi- 
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iion that on non-paynu’Htj property in British India 
will pass to lender— Judcjmeut passed hy Chief 

of State. , . v;-t • ^ rl 

By an agreement executed m Khynm btate, A 
borrowed money from B on condition that upon 
failure to repay the loan within the stipulated 
period he would give up to B an orchard situat- 
ed in British India. Both the parties were 
permanent residents of that State. A did not pay 
the money and thereupon B instituted a. suit be- 
fore the Khyrim State Darbar to enforce the 
above agreement. The Darbar passed judgment 
in the suit directing A to pay the amount due 
and declaring that if he failed to pay, B should 
obtain absolute possession of the orchard as 
provided for in the agreement under the terms 
of the sanad granted to the Siem or Chief of 
the Khyrim State by the British Government, 
the Siem is empowered and required to adjudi- 
cate and decide all civil cases which may arise 
within the limits of the State. In a suit institut- 
ed by B in a British Indian Court for a declara- 
tion of his rights under the judgment of the Siem 
of the Khyrim Darbar, 

''Held, that effect could be given to that judg- 
ement to the extent to w^hich, on the strictest 
view of the powers of the Siem of the Darbar, 
that Darbar would be competent to deal with 
the matter. Regarded as a declaration of the 
plaintiff's rights to impRment the agreement in 
so far as it entitled him to possession of the 
orchard, the judgment would be quite within the 
competence of the Khyrim Darbar and S. 13, 
C. P. Code, would apply to the judgment as so 
read. Accordingly the plaintiff was entitled to a 
decree in terms of the agreement as declared by 
that judgment. (Biswas and Akram, IJ.) XJ. 
Khxir Singh v. U. Achar Khasta. 49 C.W.N. 
754. 

S. 13 (a) — Applicability — Suit in foreign 

Court— Defendant filing written statement attack- 
ing jurisdiction of Court — If submission fo\ juris- 
'diction— Decree — Execiitability in British India. 


The action of a defendant in filing a written 
statement in a suit against him in a foreign 
Court and attacking the jurisdiction of that 
Court amounts to submission to its jurisdiction, 
as by such a course he is aking the Court to 
decide a point in contraversy between liimself 
and the plaintiff even a mere submission of the 
issue of jurisdiction to the decision of the Court 
amounts to acceptance of that Court’s jurisdic- 
lion. S. 13 (d) , C. P. Code, does not apply to such 
a case, and the decree passed cannot be said to 
be one not pronounced by a Court of competent 
jurisdiction. (King, I.) Sundaeam Pillat v 
Kandaswami Pillai. 200 I.C 83=14 K M* 
702=53 L.W. 89=1941 M.W.N. 1825v!t; 
R. 1941 Mad. 387=(1941) 1 M.L.J, 140. 

— 13 (a)— of competent jurisdic- 

hon~Depndant resident in British India— Agent 
m Baroda staid Mdmg power-of-attorney to Me 

In an action in personam the Courts of a 
oreign country do not acquire jurisdiction from 
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the mere possession by the defendant at the 
commencement of the action of property locally 
situate in that country, or from the presence of 
the defendant in such country at the time when 
the obligation in respect of which the -action is 
brought was incurred in that country or from the 
fact that the defendant was carrying on business 
in such country through a manager or agent at 
the time when the obligation in respect of which 
the action is brought was incurred. The defend- 
ant against whom an ex parte decree was ob- 
tained ill a Court in Baroda State in 1939, was a 
British Indian subject and had at no time mate- 
rial to the litigation resided within the state of 
Baroda. One R held a power-of-attorney from 
the defendant and lived in Baroda when the suit 
transaction took place, but the power-of-attorney 
was revoked before the suit and R had left 
Baroda and gone to British India and lived 
there for many months before the date of suit. 
At the date of the suit there wms no agent of 
the defendant within the jurisdiction of the 
Baroda Court. The business of the defendant 
had ceased as early as October 1936. The suit 
summons was served on the defendant in Bom- 
bay in Januar\q 1939. The power-of-attorney 
held by R entitled him to appear and to file 
^uits in the Baroda Courts and to engage pleaders 
to sign vakalatnamas in the defendant’s name 
and to exercise in his name "all lawful rights”. 

Held, that the Baroda Court was not a Court 
of competent jurisdiction within the meaniiig of 
S.. 13 (a), C. P. Code, and hence the decree 
did not bind the defendant and could not be exe- 
cuted against him in British India. The defen- 
dant had not submitted to the jurisdiction of tihe 
Baroda Court by reason of the power-of-attor- 
ney given by him to A, which existed at the 
time of the transaction but which was revoked 
before the suit. (Kania, J.) Vithalbhai Shi- 
vabha V . Lalbhat Bhimbhat. I.L.R. (1942) 
Bom. 688=202 I.C. 286=15 R.B. 149=44 
Bom.L.R. 380=A.I.R. 1942 Bom. 199. 

; — S. 13 (a ) — **Court of competent juris- 
diction” — Person horn of Cochin parents resi- 
dent in British India — Decree by Cochin Court 
against such person — If decree of Court of com- 
petent jurisdiction— E.rccutability in British 
India. 


A person born of Cochin parents in British 
India, where they ordinarily resided, does not 
mse his Cochin nationality by acquiring by birth 
British nationality. The fact that he can claim 
British nationality under S. 2 (1) (a) of -the 
Imtish Nationality and Status of Aliens Act, 
1914, would not preclude him from having a 
nationality being well-recognis- 
ed. Accordingly Courts in Cochin have juris- 
ciiction to pass a decree against such a subject, 
capable of execution in British Indian Courts. 
Any renunciation of his Cochin nationality after 
. P^ssmg of the decree will not affect the 
jurisdiction of the Cochin Court to pass such a 
decree. (Leach, CJ, and Somayya, J.) Rama- 
Swaminatha Aiyar. I.L.R. 

891=54 L.W. 73=200 I.C. 254 
16=1941 M.W.N. 701=A.I.R. 
1941 Mad. 688=(1941) 2 M.L.J. 68. 
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IS (a) — Foreign Court deciding that it has 

jurisdiction — Question of jurisdiction — If open in 
British India, 

T?ie question as to which domestic Court in the 
foreign stale is competent to decide the suit is really a 
question for the foreign tribunal; and if that tribunal 
(iecides that the particular Court which made the decree 
has jurisdiction, it is not open to the Court in British 
India to disagree. {Beaumo?iti C.J, and Wesion^ /.) 
Brijlal RamjidaS Govindram Seksaria. I L. 
S. (194:3) Bom. 366 = 209 10. 50 = 16 B.B. 99=15 
Bom.L.B. 358=A.I.B, 1913 Bom. 201. 

S. 13 (a), (b) and (d) — Foreign judgment — Con- 
clusive character of— Suit in French Court against 
British Indian subject— parte decree — Subsequent 
“opposition*' application by defendant praying inquiry 
into merits — Rejection of application and confirmation 
of prior judgment — Effect of — If with jurisdiction and 
on merits — Failure to follow rules of British Indian 
procedure— Effect of. Wazir SaHU v. Munshi DaS 
I5^^Q.D. 1036-M0 Yol.RCol. 3273.] 20 Bat. 114 

=A.I.R. 1941 Pat. 109. 

— ”S. 13 (b) — AppJicahility — Defendant set ex 
parte — Defendant getting ex parte order set aside and 
filing written statement raising various issues and then 
withd ra.s,i ng — Decree after examination of pla intiff — 
If not one on merits. 

Where a defendant, after getting an order setting 
him ex parte set aside, files his written statement rais- 
ing various issues in the foreign Court and then with- 
draws., and a decree is given against him by that Court 
after the plaintiff has actually been examined in the 
witness-box, it cannot be held that the decision is an ex 
parte decision and not given on the merits of the case 
within the meaning of S. 13 {b'), C.P Code. (ICing, J. ) 
SUNDARAM PlLLAI Z/. KANDASVVAMI PlLLAI. 200 I. 
c. 83 = 14 RM. 702 = 53 L-W. 89 = 1941 M.W.H. 182 
= A.I.R. 1941 Mad. 387=(1941jl M.L.J. 140. 

" — S. 13 (b) — Ex parte — If not on merits. 

Wazir Zahu za Munshi Das. [See Q.D, 1936 — MO 
Vol. I, Col. 3274.] 20 Pat. 144=A.I.R, 1941 Pat. 
109. 

S. 13(b) — the merits''' — Judgment by trial 

Court on merits — Appeal — Judges of appellate Court 
differing on question of competency of appeal — Effect on 
finality of first Court's decree 

A decision of a foreign Court which was a judgment 
on the merits, does not cease to be one on the merits 
merely because an appeal was filed against it which 
became infructuous, 'That would not destroy the finality 
of the trial Court's judgment. Where the judges of the 
appellate Court differ as to the competency of the 
appeal, and the lower Court's judgment prevails, the 
finality of the latter judgment is not disturbed or des- 
troyed though the appellate judgment is not on the 
merits. {.Beaumont^ C*J. and lUeston, JJ BRIJLAL 
Ramjidas V, Govindram Seksaria. I.L.B. (1943) 
Bom. 366 =209 I.0 . 50 = 16 R.B. 99 = 45 Bom.L.R. 
S68 = A.I.E. 1943 Bom. 201. 

— S. IS (d) — Applicability-^Decisioft by foreign 
Court after hearing parties-— Fact that British Court 
may disagree—Decision if tan be held opposed to 
natural justice. 

Where in the case of a foreign judgment, the parties 
were heard by that Court and it reached its conclusion, 
the mere fact that the Court in Britisn India may-dis- 
agree with the conclusion is clearly not enough to justify 
the British Indian Court in holding that the decision is 
opposed to natural justice. {^Beaumont, C,J, and 
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PVeston, J.) BriJLAL KAMIJIDAS z/. GOVINDRAM 
SEKSARIA. I.L.R a943) Bom. 366 = 209 I.O. 60= 
16 R.B. 99=45 BomL.E. 36S=A.I.E. 1943 Bom. 
201. 

3. 13 Cd) — Natural justice — Meaning of. WaZIR 

Zahu r*. Munshi DaS. Q.D. i936— MO Voi, I, 

Col. 3274.] 20 Fat. 144=A.I.E. 1941 Pat. 109. 

— S. 13 (e) — Applicability — *‘’F'raud" — Meaning — 

Decree obtained on evidence which is not true hut which 
IS beneved by Court — If Vitiated. 

It Cannot be said that merely because a plaintiff 
obtains a decree upon eviaence which is believed by the 
Court, but which in fact is not true, the decree has 
been obtained by fraud so as to attract the operation of 
S. 13 (tr), C.P. Code. In order to attract S. 13 {e) there 
must be fraud connected with the procedure in the suit 
itself. ^King, /.) SUNDARAM PlLLAI v. KaNDA- 
SWAMI PlLLAI. 200 I.O. 83=14 E.M. 702=53 L.W 
89=1941 Itf.W.N. 182=A.IE. 1941 Mad. 387= 
(1941) 1 M.L.J. 140. 

S. 13 (f) — Applicability — Claim in foreign 

Court to recover money spent otz marriage of minor 
numbers of joint family — Defendants over 18 years but 
minors under British Indian haw being wards under 
guardian — Decree — if unenforceable in British India 
under S, 13 (/), 

Plaintiff sued defendants 1 and 2 in a foreign Court, 
The 1st defendant was married to the plaintiff’s daugh- 
ter, and the plaintiff alleged that he had furnished the 
money to pay for the expenses of the marriage, and that 
both the defendants had promised to repay the money 
to him. The plaintiff also claimed re-payment of the 
money independently of the agreement as money due 
from the joint family of the defendants to reimburse 
him for what he had spent upon a marriage which was 
a duty devolving upon that family. Both the defendants 
were at that time above 18 years of age, but were 
minors according to the law of British India, being 
under 21, as they had guardians appointed for them 
under the Guardians and Wards Act A decree was 
passed and sought to be executed in British India. The 
defendants pleaded S- 13 (/■), C.P.Code, in bar of 
execution. 

Held., that the claim was founded partly perhaps upon 
a breach of the Contract but also partly upon a claim 
under S. 68 of the Contract Act which in no way 
involved its breach; and whether the claim was good or 
bad, the decree given sustained a claim which was not 
wholly founded upon a breach of the Contract. The 
plaintiff could not therefore be prevented from execut- 
ing his decree in British India by S. 13 (/), C.P.Code. 
{King, y.) SUNDARAM PlLLAI v, KaNDASWAMI 
PlLLAI. 200 LO. 83=14 R.M. 702=53 L.W. 89= 
1941 M.W.N. 182=AXR. 1941 Mad. 387=(1941) 1 
M,L.J. 140. 

S. XA.— Scope— -Duty of Court under — Presump^ 

tim — Rebuttal, 

On production of a certified copy of a foreign judg- 
ment, it is obligatory on a Court in British India to 
presume that the Court which passed that decree was a 
Court of competent jurisdiction. It is open to the other 
party, however, to show by following the record itself 
that there was want of jurisdiction, or the presamptj[on 
may be displaced by evidence led on the point. {KanjOf 
/.) ViTHALBHAI SHIVABHA V. LALBHAI BHplMiAI. 
I L.E. (1942) Bom. 688 = 202 LO. 286 = 15 ftB. 149 
= 44 Bom.L3» S80-AXP, 1?#? I®*?- 
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— S, lo and 0* 7 IQ-^Imtituiion of suit in 

Court of gfddi — Order returning plaint tester 

suit reaching te>tatn stage tnuolvmg considerable 
expense f — Kevi s: an , 

S. 15, C.P.CoJe, lays do^’n a rule of procedure and 
not yl jurisdiciiun; it a suit is over-valued and uibtiluied 
in a Court oi oigfisr grade, it is in the discretion of that 
Court cither to retain it in its file or to reiurn the plaint 
for presentation to the Court ot the lowest grade. If in 
the exercise of its discretion it returns the plaint after 
the suit reaches a certain stage involving considerable 
expenses and the Court of appeal confirms that order, 
the High Court will not interfere with it in revision, 
{Mukheriea and Fal. JJ) VlOHiNl MOHAN DaS v. 
KUNJU BEHAKI U^S. 209 1.0. 225 = 16 B.C 3o3= | 

47 0.W.JS. 720=77 C.L.J. 309=A.I.E. 1913 Cal. 

ioO. 

'Ss. 15 37 and, 92 — Scope — Jurisdiction of Dis-' 

tfict Court tn respect of suits under 5'. 92 if affected by 
jurssdictton being conferred on subordinate Court — 
Jurisdiction of court under Ss. 92 and 'bl'-^If Limitea 
or curtailed by S, l5. 

S. 15, C.PXode, relates to procedure alone and can- 
not affect the jurisdiction of Court to entertain and try 
suits as laid down in S. 92 or as contemplated by S. 37, 
C.P.Code. The prodsions of 3. 15 cannot limit or 
nullify the jurisdiction of a Court resulting from the 
application of S. 37 in the case of a decree made in 
a suit filed under S. 92, C.P.Code. Though the first 
class Subordinate Judge’s Court has been empowered 
under the amendment of S. 92 to entertain and try suits 
under S. 92, that cannot have the effect of giving it 
ejiclaaive jurisdiction to the exclusion of the District 
Court, The jurisdiction originally existing in the Dis- 
trict Court cannot be said to be affected by its having 
been further conferred (by the amendment) on the first 
class Subordinate Judge’s Court, {Sen^ J.) DaKOR 1 
Temple Committee v. Shankerlal. 218 I.o. 

=46 653=A.IR. 1944 Bom. SoO. 

' ' ' " *8. 16 — Scope — Jurisdiction of Courts of higher 

grade — If affected. 

The rule in S. l5 C.P. Code, that every suit should 
be instituted in the Court of the lowest grade competent 
to try it, is intended for the protectoin of Courts of 
higher grade and does not affect their jurisdiction, 
{^Ailsop and Hamilton,^ JJ.) RaTaN SEN v, SURAJ 
BHAN. I.L.R. (1944) AH. 20=211 I.C. 157=16 
R.A. 211=1943 A.D.W, 579=1943 A.L.J. 535= 
1943 A.W.R. (H.C.) 269=1943 O.A, (H.C.) 269 
-A.I.R. 1944 All. 1. - 

-8 8. 16, 99 and 0. 2 Er. 2, 3 and ^--Applica^ 

hUity and scope — Suit for specific performance of con^ 
tract of sale of immovable property and possession — 
tfendor and subsequent purchaser made defendants — 
Jurisdiction— Joinder of claims— Leave of Court— 
ffecessity— Separate suits —If barred by Res judicata. 

Where an agreement is entered into for sale of im- 
movable property in favour of one person and subse- 
(juently the vendor sells the property to another under a 
conveyance, the prior vendee is entitled to bring a suit 
against both the vendor and t^e subsequent vendee for 
apccific performance of the contract as well as for 
posa^on. It is settled law that the cause of action for 
ipecific performance is distinct from that for possession 
and a subsequent suit for possession after a suit for- 
specific performance would not be barred by res judicata 
or O* 2, R, 2 C. P, Code. But though a separate suit 
possession is not barred, the two 
be joined in the same suit for the 


C, P. CODE (1908), S. 17. 

or to avoid multiplicity of suits. The combination of 
the two suits is not repugnant to any provision of law, 

O. 1, K. 3, C.P. Code, and S, 27, Specific Relief Act 
would permit the joinder of all these defendants 
the vender and ihe subsequent vendees. The Court 
vheie the property is situate is the Couit which has 
jurisdiction to try the suit under S. 16 C.P. Code, so far 
as the suit for possession is concerned. When the sub« 
sequent purchaser also lives where the property it situate, 
the Court of that place and that Court alone has jurisdic- 
tion to try the suit against that defendant. Though the 
vendor resides and the contract is concluded at a place 
outside the jurisdiction of that Court, it would still have 
jurisoiction to try the suit against him also by reason ot 
S. 16 (t/), C.P Code. The proviso to S. 16 C.P, Code, 
would not apply to the suit, as it cannot be said that the 
suit is one m personam. The joinder of the two causes 
of action, viz.^ specific peiformance and possession, is not 
dependant upon the leave of the Court under O. 2, R,4, 

C P. Code, because O. 2 R. 4, may not apply to a case 
where the recovery of property is sought as a relief conse* 
quential on the relief of specific performance of a 
contract, and in practice leave of the Court is not asked 
for. Assuming that leave of the Court is necessary for 
such joinder, the absence of leave of the Court is not 
fatal and is no ground for reversal or variation of the 
decree, because the case would be covered by S. 99 C.P. 
Code. {Broomfield and Di vail a ^ JJ<) NEW MOFUSSIL 
CO., LTD. V. SHANKARLAL NARAYANDAS. I.L.R. 

(1941) Bom. 361=196 I.C. 146 = 14 R.B. 100=3 
43 Bom. LR. 293 = A.I.R. 1941 Bom. 247. 

S. 16 — Jurisdiction — Immovable property 

attached before iudement in money suit — Objectors 
claim allowed — Suit for declaration that property be* 
longs to debtor— J uf isdicti on. 

A suit by a creditor for a declaration that immovable 
property attached by him before judgment in a money 
suit belongs to his debtor and not the claimant should 
be instituted in the Court within the local limits of 
whose jurisdiction the property attached is situatCi 
iffenderson, J.) PraBHaSINI DuTTA v . NRIPENDRA 

Nath Sinha. 199 I.C. 681=14 R.C. 619=A.IR 
1941 Cal. 363. 

S. 17 — Applicability— >Application under para 

20 (2), Sch, II — Jurisdiction — Property situate within 
the jurisdiction of sereral Courts — Jurisdiction to enter 
tain and deal with application. VenkaTACHELLAM P, 

Suryanarayanamurthy. {See Q.D. l936-’40 Vol. 

1 1, Col. 3275.] AXR. 1941 Mad. 129. 

I - S. 17 — Applicability — Conditions, 

I Before provisions of the S. l7 C, P, Code, 

I come into play there must be one property which if 
situated In different jurisdictions. The property mwt 
capable of being described as a single entity. K 
there is a dispute, for instance, about a single estate 
which both parties are claiming as a whole that estate 
is for the purposes of that suit a single entity. If, on 
the other hand, the owner of an estate has a claim 
against unconnected trespassers who have trespassed 
upon different parts of the estate or different propertiei 
situated within it, those parts or those properties would 
not for the purposes of the disputjs between him and the 
trespassers be one entity but several entities and the 
provisions of S. 17 W'ould not apply. {Alfsop 
I Verma, JJ.) KaRAM SiNG®'. KUNWAR SEN. IX-R* 


for (1^42) All. 862=206 I.C 222=15 R.A. 
causes of action may 1942 A.L.W. 399=1942 A.W.R. (H.C.) 
sake of convenianct 'A.I.R. 1942 All. 387. 
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0. P. CODE (1908), S. 17. 

S. \1 --Jurisdiction of Court— Property situate 

outside British India and outside Local limits, 

A British Indian Court cannot pass a decree in res- 
pect of property situate outside British India. Bat it 
can pass a decree m respect of property situate outside 
the local limits of its jurisdiction when the suit is to 
obtain relief in respect of that property as well as property 
stiuate within its local limits, {Tek Chand and Beckett, 
//.) Ram Krishan z/. Om Paukash. 197 I.C. 
481 = 14 RL. 241-43 P.L.R. 489-A.LR. 1941 
Lah. 347, 

S. Z^—'*Cause of action''— What constitutes 

—contract for sale of goods completed by corres- 
pondence— J unsdution in respect of breach of 
such contract. 

A Court has jurisdiction if any part if the cause of 
action arose within its territorial jurisdiction. “Cause I 
of action” consists of that bundle of rights which taken j 
together give a right of suit ie.g.) to recover damages | 
for beach of contract. Where a contract for sale of | 
goods was completed by offer and acceptance com muni- I 
Gated through the post, the offer cannot be said to be * 
complete when the letter containing the offer is posted i 
but only when it is received by the addressee. Accord- 
ingly the court at the place of posting the letter con- 
taining an offer will not have jurisdiction to entertain a 
suit for damages for breach of the contract. The offer 
in the case was only an invitation to accept the offer by 
post and when the letter of acceptance was posted by the 
acceptor the contract was complete and bound the offerer 
immediately. The receipt of the letter at the offerers 
place will not confer jurisdiction. {Harries C, /. 
and Abdur Rahman J.) POKHaR Mal Ram Nath zi 
Khanewal Oil Mills, 47 P.L.R. 277=a.IB* 
1945 Lah. 260, 

S. 20— *Carry on business''— Meaning In- 
surance company having head office at L and 
branch office at C—if carries on business at C. 

Where an insurance company had its head office at 
Lahore and the business of the company was transacted 
in Calcutta by its agents who were not merely a post 
office or conduit pipe through w^hich communications 
were sent to the company and they did a considerable 
amount of business on behalf of the company in which 
they were allowed a certain amount of discretioji. 

Held^ that the insurance company did carry on busi- 
ness in Calcutta. (^Mc A/atr, J.) BrINDARANI DEBI v 
Co-operative Assurance Co., ltd. i.l r (1944) 

1 Cal. 101=2111.0. 450= 16 R.C. 635 = AIR 1944 
Oal. 1. ’ ‘ 

S. 20— ^Carrying on business'— Meanina— 

Insurance company with a head office and different 
sub-agency offices at different places— Receipt of 
premium and other business transacted by the 
branch offices— Company if carries on business in 
the place where the sub-agency or branch office is, 

‘Carrying on business* in S. 20, C. P, Code, means 
having an interest in the business transaction at the 
particular place and a voice in what is done and a share 
in the gain or loss. Where an insurance company hav. 
ing a head office at Calcutta has a sub-agency office in 
Nagpur, and ali business in connection with the policy 
holders are transacted by sub-agency office and a Bank 
account is also maintained in that place, the company 
must be said to be carrying on business at Nagpur with- 
in the meaning of S. 20, C. P. Code. (Clarke, 7, 
Hindustan Insurance Co. v, nathu. 1941 N.Ii.J. i 


I C. P. CODE (1908), S. 20. 

j S. 20— 'Carrying on business — Nature of 

j work carried on by branch office — If relevant. 

1 The language of hxpl. II of S. 20 C. P. Code, is per- 
i fectly clear and once it is established that a corporation 
} has got a branch office at any place it shall be deemed 
in the eye of iaw to carry on its business at that place 
i irrespective of the nature of the work that is actually 
j carried on there. {Mukherfea and Blanks //.) 

PE0PLE*S insurance CO., LTD. V. BENOY BHUSAN 
I Bhowmik. IL.R. (1943) 1 Cal. 564 = 20710.68= 

; 16 R.O. 23 = 77 C.L.J. 112=47 O.W.N. 292-A.I.R. 
j 1943 Oal. 199. 

I S. 20— Cause of action— Contract of insur^ 

j ance. 

j Where the proposal for insurance is made in Calcutta 
I and forwarded fiom Calcutta to Lahore a part of the 
cause of action arises in Calcutta- {McMair. /.) 

Brindakani Debi V, Co-operative assurance 
C o., LTD. I.L.R, (1944) 1 Cal. 101 = 211 I.C. 450 
= 16 R.C. 536 = A.I.R. 1944 Cal. 1. 

S. 20— Contract regarding purchase of 

goods— Place of suit. 

To decide the question of jurisdiction of a Court to 
entertain a suit based upon a contract regarding pur- 
chase of certain goods, three points arise, one is the 
place of the contract ; second is the question of delivery 
of the goods ; and the third is the question of payment 
for the goods. {Dalip Singh and Sale, Jf.) SHAW • 
Hari Dial v. Sohna Mal Beli ram. 202 I.O. 
449 = 15 R.L. 132 = 44 P.L.R. 428 = AJ.E. 1942 
Lali. 252. 

I S. 20 — Jurisdiction-Suit by wife againt 

' husband and father-in-law for maintenance and 
I return of stridhan property entrusted at time of 
marriage — Place of suing — Suit at place of wife's 
I residence — Maintainability — Rule of debtor seek’^ 
ing out creditor— Applicability, 

The plaintiff, a Hindu wdfe, whose marriage took 
place at Negapatam and who was residing with her hus- 
band at Vellore had to leave her husband owing to ill- 
treatment by him and returned to her father’s place at 
Palghat. Her father in-law was residing at Mayavaram, 
She filed a suit in Palghat against her husband and 
father-in-law claiming maintenance and return of 
stridhanam properties alleged to have been entrusted to 
him at the time of marriage. It was contended that the 
husband and father-in-law were her debtors and that, , 
in the absence of a contract to the contrary, the English 
common law rule that the debtor should seek out the 
creditor applied and therefore the Court at Palghat had 
jurisdiction to entertain the suit. 

Held, that the Palghat Court had no jurUdiction 
because no part of the cause of action, whether for re- : 
covery of maintenance or for return of the entrusted . 
properties (return of which must have been contemplat- 
ed either at the family residence at Mayavaram or at the 
place where the husband resided) arose at Palghat and 
neither of the defendants resided or worked for gain at 
Palghat, The rule that the debtor must seek out the. 
creditor could not apply to the case. (JLeach^ C, J, and 
Somayya^ J,) RaMALINGA IyER v JaYALAKSHML 
200 I.C. 68=14 R.M. 685=65 L.W. 686««1941 
M.W.N. 629 = AI.R. 1941 Mad. 695=(l941) 1 . 
ML.J.784. ...v 

S.20— Place of suing---Purchase of PM)^ 

Office cash- certificate at A-^Converston^^^N^'^ 
Suit for declaration of ownership of 

and rofund of cashid ^ " * 
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C. P. COBB (1908), S. 20. 

Where the plaintiff bouglit certain postal cash certifi- 
cates ac A with his money but in the name of the 
defendant and later on sued for a declaration that they 
were his in the Court at A and pending the suit some 
certificates were cashed at N' by the defendant and an 
additional relief for the recovery of the amount so cach- 
ed was added fay amendment, on the qae^tlon of the 
jurisdiction of the Court at A to try the suit. 

Heldf that the purchase of the certificates at A was a 
contract and hence part of the cause of action arose at 
A and the case was one of those border line cases where 
the balance of convenience was^to have the whole suit 
tried in the same Court at A, {Da-^ies, J.C.) 
Radhey Lal V, ShrimaTi Rupvati. 19i3 A.M.L.J, 
60, 

3. 20 — Principal and agent— Suit for accounts 

by principal against agent— 'Cause of action— Place of 
business of agent or of principal. AUDINaRAY ANA 
RaO V. LaRSHMI Jl^ARAYANA RaO. [sg^ Q.D. l936'’40 
Vol, I, Col. 1003 J 133 I 0. 81=13 B.M. 616. 

S. 20 (c)— Cause of action — Contract in 

C, L F, form — Shipment of goods at Karachi — 
Contract that delivery and payment to be made 
at Madras — Documents not handed over to buyer 
or agent at Karachi-- Breach by refusal to take 
delivery — Suit for damages — Jurisdiction of 
Court at Karachi. 

It is an essential feature of a C. I. F. contract that 
delivery of the goods passes with the delivery of the 
documents at the port of departure, and in a C. 1. F. 
contract the time and place of the delivery would be the 
time and place where the vendor delivers the goods on 
board ship, the delivery being symbolized by the deli- 
very of the documents. The port of departure, under 
the circumstances, is the place where delivery is given 
and the place where a breach of contract is committed 
when the breach arises from failure to deliver the goods 
or when the goods are not of the stipulated quality. 
Jurisdiction in a suit for breach of a C. I. F. contract 
therefore lies in the Court with jurisdiction over the 
place where the property in the goods passes and where 
the breach is committed. But this rule does not apply 
when the essential features of the contract are departed 
from. A contract for sale of flour was made at Madras 
and the goods were to be delivered at Madras and pay- 
ment also was to be made at Madras. The goods were 
to be shipped from Karachi, The contract was a C. I. 
F. contract, but the seller who was at Karachi did not 
deliver the documents to the buyer, but he endorsed the 
documents to himself and retained them. The plaintiff 
filed a suit in Karachi for breach on the part of the 
buyer on the ground that he wrongly refused to accept 
delivery. 

on the question of jurisdiction, that the ordi- 
nary rale relating to G. I. F, contracts did not apply in 
this case, as the documents were not handed over to the 
buyer or his agent at Karachi and property in the goods 
did not pass to the buyer at Karachi. Karachi as a 
place of shipment was not part of the contract at all and 
It cannot therefore be ssud that the Karachi Court had 
jurisdiction merely because of shipment of goods at 
Karachi. The Karachi Court, therefore, had no juris- 
di(^ion, (Damst C. /. and mston, J.) GopalDAS 

MULJt Bishamberdas Mcjnilal. I.LR 
Kwr. 38^-211 I.O. 277*16 E.S. 179*A.I.‘a. 1944 
ot&d 70« 

— S, M (,c)— Cause of action—Contract — 
Oger and me fiance- Acceptance of oger U post 
of action^here ames—Plaee ofposi- 
mg htter of aeeeptanex or plate ofiu rectiii 


C. P. CODE (19C8), 20 (c). 

A contract is made at the place where the offer is 
accepted. .An offer when accepted by post is accepted 
at the place where the letter of acceptance is posted, and 
thercfoie the cau^e of action for a suit on the contract 
arises there. The receipt of the letter of acceptance is 
not part of the c.iU'sC of action and hence the Court at 
the place where the letter of acceptance is received has 
no jurisdiction to entertain the suit. {Leax.h, C,J,and 
Shahab-ud-din, /.) MatSILaL V. VeNK.ATACHALA- 
Pathi Iyer. I.L.K. ( 1944 ) Mad. 96 = 210 I,c. 580 
= 16R.M 457 = 56 L.W. 242 = 1943 M.W.N. 326« 
A I.E. 1943 Mad. 471 = (1943) 1 M L. J. S6S. 


S. 20(c ) — Cause of action— Contract of hiring 

— Dramanc work converted into film and hired to cine- 
ma company for erhibition — Film exhibited in pur* 
suance at contract — Suit by author of dramatic work 
for infringement of copyright — Jurisdiction — Suit at 
place of exhibition of him — Alaintainability, 

In the absence of any specific terms in the actual con- 
tract between the parties to the contrary, a transaction 
of hiring cannot be completed until the article hired, is 
in the hands of the person to whom it is hired; an 
article cannot be said to be hiied until it reaches the 
hands of the person to whom it is to be hired. The 
plaintiif brought a suit for damages for infringment of 
copyright in respect of a dramatic work, claiming that 
he had written that work which according to him had 
been converted by the defendants into a cinematograph 
film. He complained that the defendants, who were a 
movietone company of Madras, entered into a contract 
with the proprietor of a cinema at Rajahmundry to 
exhibit the film and that the film was duly exhibited at 
Rajahmundry in pursuance of the contract. He brought 
his suit in Rajahmundry. The defendants contended 
that no part of the cause of action arose at Rajahmundry 
and that the suit therefore lay only in Madras and not 
in Rajahmundry. 

Held^ that the question whether the contract was com- 
pleted in Madras or Rajahmundry was entirely irre- 
levant as the mere completion of the contract was no 
part of the cause of action, that the action of hiring out 
this film was not complete until the film reached Rajah- 
raundry and was delivered to the proprietor of the 
cinema. Part of the cause of action therefore arose in 
Rajahmundry and the suit would therefore lie in Rajah- 
mundry. {King, J.) Kameswara Rao V. National 
movietone Co., Ltd. 204 I.O. 25*16 B.M. 692« 
1942 M.W.N. 448=A.I.E. 1942 Mad. 669«(1942) 
2M.L.J. 110. 

-S. 20 (c) — Cause of action— ^Jurisdiction — Suit 


for damages for a breach of contract. 

The cause of action in a suit for damages for a breach 
of contract arises either at the place where the contract 
was made or at the place where the contract was agreed 
to be performed or the place where the money , was 
agreed to be paid or where the breach of contract 
actually took place. Where the contract actually takes 
place at F, where the defendant resides and the defend- 
ant agrees to perform it within the B district, the breach 
of contract takes place in district B. when the defendant 
fails to perform it. Though there is a clause in the 
contract that the entire accounting would take place at 
it refers to the final adjustment, between the parties 
in, the event of the contract being performed. Hence 
where it is not performed, that clause could have n® 
operation. (Ghulam JJasdn and Madeleyt //.) 
Mahomad Idris v. rati ram. 17 Luck. 783*199 
1.0, 448«14 B,0. 489-1942 AX-W. 46-ilfl42 
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0. P.. CODE (1908), S. 20 (c). 

A.W.E (0.0.) 53 = 1942 O.A. 30 = 1912 O.W.N. 56 
=A.LE. 1912 Oudh. 250. 

S. 20 (c) — Cause of action — Jurisdiction 

to fie award—Contract made at one pmce — Aarre- 
ment to ref er disputes to arbitrator at another 
place— Award at the latter place. 

Where the original contract ^was not made at 
Cawnpore and the cause of action with regard to 
the original contract did not arise at Cawnpore, 
then the mere fact that fhe parties to the cor.tran 
later on agreed to submit their disputes to an 
arbitrator at Cownpore and the arbitration pro- 
ceedings were carried on at Cawnpore and ihe 
award given at Cawnpare would not give the 
Cawnpore Court a jurisdiction to file the award. 
The cause of action in this matter is to be deter- 
mined with reference to the original transaction 
which took place betw^een the parties and not 
with reference to the agreement to refer to arbi- 
tration or with reference to the arbitration pro- 
ceedings. (Bat pat and Dor, JJ.) Madan Gopal 
Radheylal V. Sanwal Das. 1943 A.L.W. 457. 

—S. 20 (c) — Cau^eof action — Promissory 

note — Suit on — Jurisdiction— Note made at speci- 
fed place — No reference to plnce of payment— 
If payable at place of payee— Duty of debtor to 
seek out creditor. 

The cause of action fora suit on a promissory 
note is the promissory note itself and not the 
consideration which gave rise to the note and in 
a suit founded on a promissory rote it is not per- 
missible to go into the consideration for the note 
and to read into the note someihing founded on 
the circumstances giving rise to it. A promissory 
note made at a particular plnce and containing no 
stipulation as to the place of payment, cannot he 
regarded as being payable at any place othe’- 
then the place where it is made. The common 
law rule that the debtor must seek out his credi- 
tor has no application to a negotiable instrument, 
and hence a suit on such a promissory note has to 
be instituted only at the place where the note is 
made. (Heaumont. C.J, and Somjee, J.) Jivatlal 
PURTAPSHT V- LaLBHAT FxJLCHAND. I.L.R 
(1942) Bom 620=203 I.C 27=15 P.B. 184=44 
Bom.L.R.495 = A.I.R. 1942 Bom 251. 

— — S, 20 (c) — Cause of action — Suit on con^ 
tract — Place of receipt of letter or telegram of 
acceptance of offer. 

In suits arising out of contracts, a part of the 
cause of action arises where the_ letter or tele- 
gram of acceptance of the offer is received and 
delivered. (Patanjoli Sasirif J ) Sepulchre Bros 
V. Khushal Das Jagjtwan Das. I L R 1942 
Mad. 243=201 I.C. 176=15 R.M 260=54 L.W. 
345=1941 M.W.N.838=AJ.R. 1942 Mad. 13= 
(1941)2M.LJ. 481. 

S. 20 {c)— Contract of sale of goods — 

Breach — Place of suing. 

The plaintiff firm carrying on business at Am- 
ritsar agreed to purchase from the defendant 
certain goods. The contract was entered into b> 
correspondence and the offer ro buy the goods 
was accepted by the defendant at Bangalore. 
There was no condition to the effect that the jay- 
ment w?is to be made at Amritsar. As regards 


C. P. CODE (1908), Ss. 22 and 23. 

delivery, the plaintiff asked for goods to be des- 
patched to him from Bangalore by rail at his ex- 
pense. Plaiptsff sued the defendant at Amritsar 
for damages for breach of contract. 

Held, that no part of the cause of action arose 
at Amritsar, as *he contract was completed at 
Bangaloreand pa.\ment as well as delivery were 
to be made there, and that the Amrit^^ar Court 
had, therefore, no jurisdiction to entertain the 
suit. (Tek Chand and Beckett, //.) Amar Nath- 
Shaiii Lai v. Dhqvdusa Dhaktappa. 195 I.C. 
300=14 R.L. 56 = 43 P.L.R, 158=A.I.R. 1941 
Lah. 223. 

S. 20 (c ) — Life insurance policy — Death of 

assured— If part of cause of action. 

In the case of a life-insurance pilicy the clai- 
mant mu^r prove the death of the assured be- 
fore he can enforce his claim against an insur- 
ance company The death of the assured is thus 
a material part of the cause of action upon 
which a .'^u!t for monev due on a life insurance 
policy can be based. Therefore, the Court with- 
in who«?e jurisdiction the assured die<; is com- 
petent to entertain the .'Juit under S. 20 (c), C. P. 
Code. (Hukherjea and Blank, JJ.) People’s 

I^^SUEANCF f 0.. I TP. V. BeNOY BhUSAN BhOW- 
MIK. I L.R (1943) 1 Cal 56^=207 I.C. 68=16 

R. C. 23=77 C.L J. 112=47 C.W.N. 292= A I .R 
1943 Cal. 199. 

S, 20(c) — Place of suing— Contract for 

sale or goods — Place of payment — Creditor's 
place of residence— Power of Court to find out 
implied intentirn of parties. See Contract Act 

S. 49. 22 P.L.T.282. 

S. 20 (c)—S?dt on coni r act — Jurisdiciion of 

Court untktfi whose hnitfs offer ts made. 

In a suit for damages for breach of contract, the 
making of the o0er which upon acceptance eventually 
becomes the contract, should be regarded as forming 
part of the cause of action. Therefore, under S. 20 
(C), C.P.Code, such a suit may be instituted in a Court 
within the local limits of whose Jurisdiction the offer is 
made. {Biswas and Latifur Bahman, JJ.) DHAN- 
MAL MaRWARI V. JANKIDAS BaiJNATH. 49 O.W. 
N. 123. 

S. 21 — Applicability — Suit under U. P. Debt 

Red. Act. See U. P. DEBT RED. ACT.' Ss. 4 AND 6 
1945 A.W.E. (H.C.) 46. 

S. 21 — Scope of rule embodied in. 

The rule embodied in S. 21, C.P. Code is not 
limited to appeal.s and revisions. in the same suit 
(Stone, C J., Grille, Niyogi, Gruer and Bose, JJ.) 
Jagni Ram ty. Ganpati. T.L R. (1941) Nag 1= 
1941 N.L.J 1=A.IR 1941 Nag 36 (F.B.)=198 
I.C. 873=14 R.N 251. 

S. 22— Applicability— Conditions. 

The provisions of S. 22, C P. Code, could apply 
only if the suit in its entirety, is cognizable by 
either of the Court in which the suit is filed or by 
the Court to which the suit is sought to be trans- 
ferred (A Us op and Verma. JJ) Karam Stngh 
Kitnwar Sen. IX R (1942) All 862=206 
I C. 222=15 R A 498=1942 A W R. (H.C.) 2^0 
=1942 A.L,W. 399= A I.R. 1942 All 387. . 

Ss. 22 and 23 — Scope of-yPPWeTj 

Court to transfer case pending ip a Cddit snb- 
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ordinate to it, to a subordinate Court of another i 
Hieh Court. Kanhaiyalal Daga v. Zumber i 
Lai [see Q.D 1936-’40 Vol. I, Col. 1007.] I.L.R. 
(1S41) Nag. 311. 

S. 23— Applicability— Plea of want of 

jurisdiction taken in one Court— Transfer, if can 
be ordered. Babu Lal Gifdh.abi Lal v. Kotumal. 
!see Q.D. 1936-'40 Vol. I, Col. 3275 ] I.L R. (1940) 
All. 737=192 I.C. 543=13 R.A. 332=A.r.R. 
1941 AIL 27. 


S. 24 — Applicahility— Court subordinate to 

Court — Assistant Judge holding inquiry into vali- 
dity of election under S. 19, Bombay Local Boards 
— If Judge or persona designata — Proceedings 
before Judge — Jurisdiction to transfer. 

Before the High Court can grant an application for 
transfer under S. 24, C.P.Code, the Court has to decide 
two questions, (1) whether the proceedings to be 
transferred are pending in a Courts and (2) whether that 
Court is Stib ordinate'' to the High Court. 

An Assistant Judge hearing an election petition 
under S. 19 of the Bombay Local Boards Act acts as 
a persona designata and not as a Court subordinate 
to the High Court within the meaning of S. 24, C.P. 
Code. Hence S. 24, C.P. Code, does not apply to the 
case, and the proceedings in such an inquiry cannot 
therefore be transferred by the High Court under 
S. 24, C.P.Code. (Lobo, C.J.) Jan Mahomed 
Mahomed akib. I.L.R (1944') Kar. 388 = 2181. 
C. 193=18 E.S. 3 = A LR. 1945 Sind 3. 


S. 24—Appltccibility — Execution proceed- 

ings. 

S.24, CP. Code, applies to execution proceed- 
ings also. (Horwill, /.) Seethaeamayya v, 
SivABAMA Krishna Rao. 216 I.C. 316=56 L.W. 
605=1943 M.W.N, 650=A.I.R. 1944 Mad. 145= 
(1943) 2 M.L. J. 536. 

" S. 24 — Applicability — Proceedings for en- 
forcement of injunction under 0,39, R. 1. See 
C. P. Code, O. 39, Rr. 1 and 2 and Ss, 24 and 36. 

1941 A.L.J. 46. 


S. 24 — AppUcaHon under, to transfer election, 

peHHon referred to District Judge under S. 35 C, U. P. 
District Board Act — Maintainability.^ 

When an election petition is referred to a District 
Judge under S. 35-C, U. P. District Boards Act, he is 
deciding it in his capacity of persona designata selected 
by Government and is not acting in his capacity as a 
District Judge, The power to withdraw pioceedings on 
such a petition does not exist either in the High Court 
or Chief Court and an application for its transfer under 
S, 24, C, P, Code, would not be maintainable. (Thomas, 
CJ) MAHESHWARI PRASAD SlNGH V. RtJDRA 
PRATAP SINGH. 20 Luck. 882=1946 O.A. (0.0.) 
67 = 1945 A.L,W. (C O.) 89 = 1946 A. W.R. (C.O.) 67 
=1945 O.W.H. 95= A.I.R. 1945 Oudk 238. 


S. Dismissal of transfer application 

without giving notice or hearing parties— Power- 
of Court 

S. 24 C P. Code does not provide that the court 
cannot dismi>s an application for transfer with- 
out giving notice or hearing the parties. Where 
the Court does not intent to transfer a case it is 
not incumbent on it to issue notice and hear the 
parties before dismissing application. (Almond, C, 
/.) Gopal Das Bhadar Sain v, Kapal Dey. 208 
I C, 600=16 R. Pesh. 29=A.I.R. 1943 Pesh. 
1*1 
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S. 24 — Ground for transfer — Findings 

tical question of fact given by Judge in previous ease 

Under S. 24, C. P. Code, a transfer should not 
be ordered for reasons of sentimentality, but 
only if good grounds are made out for it. ^ 
case should not be transferred from the file of a 
Judge on the mere ground that he has given a 
finding on an identical question of fact in a 
previous case. There is no reason for supposing 
that the Judge will not decide the case on the 
material before him . If that material is 
rent from that in the previous case, there is 
nothing either in theory or in practice to bar a 
different finding. If the material is identical 
then there will not only be an^ identical finding, 
hut there ought to he, and if it is wrong it can be 
corrected by an appeal to a superior Court. That 
is legitimate and envisaged by the law. What is 
not envisaged by the law is the use of S. 24, C P. 
Code, to give an indirect sort of anticipatory 
appeal, not to a superior Court, but to a Court 
of equal jurisdiction. (Blacker, /.) Mahomfd 
Ashraf V. Buta Mal. 46 P.L.R. 180=A.I.R. 
1944 Lah. 400 

S. 24 — Ground for transfer — Same question of 

interpretation of a will involved— Parties different, 

Where two appeals between different partiesis 
pending one before the High Court and the other 
before the District Court, the fact that the main 
question in the two appeals is the same, namely, 
the interpretation of a will is no ground for 
transferring the appeal from the District Court 
to the High Court. It cannot be said that such 
transfer is desirable to avoid a conflict of deci- 
sions. If the District Judge should come to a 
wrong decision the remedy by way of second 
appeal was available. (Blacker, /.) Jamil Ur 
Rahman v. Shamsher Alt. 219 1 .C. 157=A.I. 

R, 1944 Lah. 440. 

S. 24 and Provincial Small Cause Courts 

Act (1887), S. 16 — Pending small cause suit — Trans* 
fer to a regular Court though there was a Small Cam 
Court in that place — Validity — Scope of S. 16, Pr(m^ 

S, C. Courts Act —If takes away jurisdiction of regular 
Court to try small cause cases. 

The District Judge can under S. 24, C. P- Code, 
transfer a case pending in a Court of Small 
Causes to any other Court having jurisdiction 
even though a Small Cause Court having juris- 
diction to try the suit is in existence in that parti- 
cular place. S. 16 of the Provincial Small Cause 
Courts Act has not the effect of making Courts 
other than those governed by that Act incompe- 
tent to try Small Cause suits. It only says that 
suits triable by a Small Cause Court shall not be 
tried byany^ other Court and it does not take 
away the jurisdiction of other Courts. (Madeley 
and Agarwal, JJ,) Khwaja Afsal Husain, v. 
Mahomed Husain. 208 I.C. 144=16 R.O. 63= 
1943 A.W.R (C.C.) 48=1943 O A. (C C.) 

119=1943 O.W.N. 205=A.I.R. 1943 Oudh 449. 

^S. 24 — Powers of High Court — Suit in subordi- 
nate court — Transfer to High Court during vacation of 
former court— Quashing of interim order of subordinate 
court ^and subsequent re-transfer to that court— Hgh 
Courtis power— Procedure — Notice to parties—Neces- 
Shy, See Letters Patent (Mad.), Cl. 13. (1946)1 
M.L.J. 14 (P.B0. 
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S. 24— Powers of transfer — Suit filed in 

Court lacking peruniaiy juri.-diction. Kanhaiya 
Lal V. Hamid Ali [see Q.D. 1936-40, Vol. I, 
Col. 1009.] 15 Luck. 619. 


S 2i— Powers of District Court-Suit lemand 

ed by Hi Couf't pxprfssly to District Court — TTans- 
fer by latter to Siit^-Couft for trial — Hgahty, 

Where in appeal the Hieh Court remands a 
suit for disposal to the District Court, there 
being no Sub-Court functioning at the time, and 
the District Court transfers the suit for trial to 
a Sub-Court which is subsequently established, it 
cannot be said that the transfer by the District 
Court is illegal or without jurisdiction. Under 
S- 24, C P. Code, the District Court is given 
very wide powers to transfer any .suit, appeal or 
proceeding at any stage to a subordinate Court. 
{ Somayya , /.) Koya Thancat. Ravi Varwa 
218 I.C. 427=18 R.M 41rr:1944 M.W N 490= 
A.I.R. 1944 Mad. 569 = (1944) 2 M.L.J. 91. 


I S. 24 and O. 7 R. 10— Suit instituted in 

proper Court— Transfer for disposal to another 
Judge of same Court — Amendment of plaint 
taking suit be>ond jurisdiction of Judge— Proce- 
dure to be followed — Power of High Court to 
transfer — Return of plaint under 0- 7, R. 10 — 
Necessity. Babu Bhai Vam alchanb v. Hiralal 
Vamalchand. Q D 193M0 Vol 1. Col. 
3275 ] I LR. (1941) Bom 131=193 I.C. 242= 
13 R.B. 305=A I.R. 1941 Bora 69. 


Ss. 24 and 37 — Transfer — Effect on interim 

Orders. See C. P Code, 0 39 Rr. 1 and 2 and 
Ss. 24 AND 36. 1941 A LJ. 46. 

- ■ ■■S. 24 — Transfer — Grounds. 

Where a plaint was wrongly permitted to be 
returned and a fresh plaint put in the same Court, 
it is no ground for asking for a transfer of the 
case from out of that Court. (Davies.) Nand 
Lal V. Am AR Singh. 1942 A. M.L.J. 33. 
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unable to furnish the security is no ground for 
making the judgment-debtor .liable for interrst 
for that period, (Ktncj and Kunhi Roman. JJ.) 
The Sf'UTH Inman Railway Co , t/. .Xiayilvaha 
NAN 208 I C 176=16 RM 189=56 LW 17= 
1943 M WN 8= A I.R. 1943 Mad. 334=(1942) 
2 M.LJ.803. 

S. 34 — Discretion of Court, if affected by Inte- 
rest Act — Wrongful retention of money by mortgagee in 
possession — Power of Court to charge him with liability 
for interest— Rate of interest. See INTEREST ACT, 
S. 1, PROVISO. (1946) 1 M.L.J. 478. 

S. 34 — Interest— Discretion— Province, of appef’- 

late Court. j 

If a lower fourt in the exercise of its discre- 
tion either refuses or allows inteiesf, an appel- 
late Court will I'Oi ordinarily interfere. But 
where owing to an erroreous view of the law 
that interest is not allowable b\ him under the 
provisions of the Debt Concil aticn Act, a Judge 
dresrot allow interest, there is nr- exerci'^e of 
discretion at all. In such a case the appellate 
Court will exercise the discretion which ought to 
have been exercised b^ the lover Court. (Stone^ 
C.J. and Base. L) ‘^eth Sheolal v. Daddig- 
SiNGH. 1941N.L.J 591. 

S. S4 — Interest — Fair rate — 9 per cent, per 

annum. 

The fair rate at which interest pendente Uti 
should be awarded to the plaintiffs would be 9 
per cent, per annum simple from tic date of the 
suit till the expir\ of the period of grace fixed 
for payment and tl ereafter at ti e rate of 6 per 
cent, per annum till reahsatifn. {Forties, C.J, 
and 'Mnnohar hall, /.> Tika Sao v. Hari Lal. 
195 I.C. 428=14 R.P. 122=7 B R. 924= 
A.I.R. 1941 Pat. 276. 

S. 34 — Interest pendente life — Award of — Dis- 
cretion of Court — Suck intereft n / asked for in plaint. 


S. 24 — Transfer— ‘Suffl'ient reason— Similar 
question of law in prior proceedings by same Judge. 

The circumstance that a Judge ha.s already in 
prior proceedings between the same parties come 
to a conclusion of law on a similar question is no 
sufficient reason for transferr ng a suit frorn hi«; 
Court to another Court. (Brai4nd and Yorke. 
77, ) Kailash Cttandra Jain z;. Jhamola Kun- 
WAR. 1942 A.L.W 291. 

— S. 34— “Decree for payment of moneys*— 
Meaning of — Interest on damages — Award of — 
Discretion of Court. Phagwant Genujt v 
Gangabisan Ramgopal. [see Q D. 1936-40 Vol. 
I. Col. 1012.] IL.R. (1941) Bora. 71=13 R.B. 
202=191 I.C. 806=A.I .R. 1940 Bom. 369. 

- — S. 34 — Deposit of decree amount in Court — 
Security ordertd before withdrawal — Liability to inte^ 
rest only till date of notice of deposit and not till date 
of withdrawal. 

Interest would continue to run on the decree 
amount from the date of deposit until the date 
•when notice of the deposit is given to the decree 
holder. The decree holder is rot entitled io 
interest after that date till he vithdravsthc 
amount on furnishing secutity. The fait that 
the nextfefritrjd of the minor deciee-hclder is 


The fact that interest pendente life is not asked 
for in the plaint, is not a bar to such interest 
being awarded. The question is one for the 
discretion of the Court and is not a matter of 
‘?nh‘;tantive law which mu'Jt be pleaded. (Grille, 
CJ and Purnnik, 7) Yapadrao v. Ramkao. 
TLR (1943) Nag 555=15 RN 266=206 I.C. 
504=1943 N.L J. 220=A .1 R. 1943 Nag 240. 

-■ ■ S. 34 — Interest prior to suit — Claim for — 

Sustainability — Absence of demand before suit — Effect, 
Interest prior to suit cannot be claimed or 
allowed when there has been no demand made for 
it prior to the suit. (DhnvU, J.) (Commis- 
sioners OF THE Patna City MuNinpALnv v, 
Kapur Chand Lail 201 T C 8=8 B R. 764= 
15 R P. 25=23 Pat.L.T. 407=A.LR. 1942. Pat 
417. 

S. 34:— Interest — Eight io — Facts entitling. 

Court? have no power to award interest merely 
because money due withheld— Facts must be 
alleged and proved which would mike the Court 
hold that it is payable under a pro' ior) of law 
or a settled prircifle. iCUfke, J.) DlSTKidT 
CouNcn, V ARDHA t/. Anna Da uiatpao* 
(l942)Nsg. 294=14 R.N. 156=197 LC. 76= 
1941 N.L,J. 371= AJ.B. 1941 W#. 273, 
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•— S. S4--Pendente lite inttnst’-Discretion of 
Court, 

The rate of interest to be allowed from^ the 
institution of the suit till reaUsation is entirely 
■within the discretion of the Court. {Lord 
Romer) Hakim Ka! v. Ganga Ram. I L.R. 
(1942) Kar. (PC) 157-55 L.W. 121=1943 
M.W.N, 187=45 Bom L.R. 270=45 P.L R. 
124=24 P.L.T 26=202 I.C. 754=15 R.P C. 48= 
9 B.R. 61=1942 A.LJ. 710=47 CW.N, 113= 
1942 O.W.N. 814=1943 A.L.W, 20=A.LR. 1942 
P.C. 61=(1943) 1 M.LJ. 16 (P.C.). 

S. 84 — Rigkl to by way of damages. 

In the absence of usage or contract expressed 
or implied or of any provisions of law justifying 
the award of interest on the decretal amount for 
the period before the institution of the suit, 
interest' for that period could not be allowed by 
way of damages caused by the wTongful deten- 
tion of the money. (Agarwal and Madeley. JJ,) 
PiAREY Lal V . Mahadeo Prasad 199 I.C. 698= 
14 R.O. 514=1942 R.D. 320=1942 A.W.R. 
(C.C.) 109=1942 O.W.N. 157=1942 O.A. 88= 
A.I.R. 1942 Oudh 311. 

— S. Scope — Effect of 1929 amcndmetit — 

Interest after date of suit — If comes within S. 34 C. P. 
Codc-^Grant of interest at contract rate — C/p to date 
fixed for payment — If cbli gat cry, 

:—Wh€ther after the amendment of 
1929 even interest after the date of suit comes 
within S. 34 C P. Code and whether the grant 
of interest at the contract rate up to the date 
fixed for payment is obligatory. (Venkata- 
ramana Rao and Somayya, JJ.) Rangaswami 
Goundar V . Official Receiver, Coimbatore. 
I.L.R.{1942) Mad. 618=202 I.C. 170=15 R M. 
453=1942 M W.N. 399=55 L.W. 120=A.I.R. 
1942 Mad. 535=(1942) l M L. J. 296. 


S. 35 — Appeal necessitated by mistake of Court — 

Respondent responsible for mistake but not contesting 
appeal — Appellant — If can he deprived of costs. 

■Where the respondent to an appeal has been 
responsible for a mistake on the part of the 
Court which has led to the appeal, it would be 
incqitable to make the appellant liable for the 
■w-’hole costs of the appeal though the respondent 
does not contest the appeal. The appellant must 
be awarded costs against the respondent. {Ear- 
ties, CJ. and Manohor Lal, J.) Joyram Narayan 
t;. Shiva Prasab Singh. 193 I.C. 32=13 R P. 
534=7 B.R. 503=A.LR. 1941 Pat. 416, 


" S. ZB“-^Assi gftee of decree under appeal implea- 
ded in appeal — Assignee supporting decree — Costs of 
successful appellant — Liability of assignee for costs of 
Suit and of appeals 


An assignee of a decree who is made a partj 
respondent to an appeal by the defendant against 
the decree and who actively asserts the correct- 
ness of the decree and does everything he can to 
obtain the dismissal of the appeal by the defen- 
dant, may properly be ordered to pay the success- 
ful defendant the costs not only of the appeal 
but also the costs of the trial Court. {Gentle J ) 
'Thangavelu Cbetty 
54 LW. 100=1941 M.W.N. 854=AI.R 1941 
Mad. 762 (1)=(1941) 2 M.L.J. 119. 


S. prepenrdirg tiill and 

Jcf preheu^ Ccfiiisi hy uidm-^Pittiitii 


plaintiff to proof — Costs of beneficiary proving 
the will— Right to. 

Where a benificiary applied for probate of a 
will and on the application being contested he 
was put to proof of the will. 

Held, that the usual practice in cases where a 
plahitifi .seeks to establish a will under which he 
has been given a legacy and he is merely put to 
proof of it, is to award costs to both parties from 
and out of the estate. In cases where no executor 
has been appointed under the will it is the duty 
of the Probate Court on the will being establb 
shed to direct the issue of letters of administra- 
tion with will annexed to such persons as are 
under the Succession Act competent to admini- 
ster the estate thus avoiding further expense and 
litigation. {V enkataramana Rao and Horwill, 
JJ.) Kanakasab.apathi Chf.tty V . Unnamaui 
Ammal. 198 I.C. 560=14 R M. 457=53 L.W 
243=1941 MW.N. 301=A.I.R. 1941 Mad. 502 
=(1941) 1 M.LJ. 299. 

S. 35 — Contention which succeeded not 

meritorious — Refusal of costs proper. 

Where the contention which succeeded in the 
H'gh Court was not a meritorious one, the suc- 
cessful party can he refused the costs through- 
out. ( BohdCiJ .) Gulab .Singh z/. Nathu. I.L. 
R (1944) Nag. 419=217 I.C. 295=17 R.N. Ill 
=1944 N.L J. 200=A.I.R. 1944 Nag. 145. 

^S. ZS— Costs — Next friend — Order against 

— Liability of estate. 

If a next friend is ordered to pay costs, the 
costs should be paid personally by him, and the 
estate will not be^ liable unless the Court so 
orders. {Ameer AH, J.) Sribhar Jeuz'. Manin- 
BRA Kttmar. I.L.R. (19401 2 Cal. 285=195 I.C. 
473=14 R.C. 101=AJ.R. 1941 Cal. 272. 

-gS. ZS— Costs in partition suits— Rule-- 

Parties if to bear own costs up to preliminary, 
decree. 

It is by no means correct to hold that in parti- 
tion suits parties should bear there own costs up 
to the preliminary decree. The question -would 
depend upon the nature of the dispute raised in 
the suit. {Harries, C.J. and Chatterfi, J.) Juge- 
SHWAR Misra V . Kiret Singh. 198 I.C 743= 
8 BR. 463=14 R.P. 500=1941 P.W.N. 557=A. 
I.R. 1942 Pat. 76. 

S. ZS—Cosis^Liahility of legal practitioner 

for— Circumstances justifying order against 
pleader. 

There is no justification, for the assumption 
that S. 35, C. P. Code, is not intended to cover 
any case where the act of a legal practitioner 
comes within the term 'mis-conduct* within the 
meaning of the Legal Practitioners and the Bar 
Councils Acts. A pleader may therefore be liable 
for costs of the proceedings taken by him in 
cases where the costs occasioned to his client are 
the direct result of the initiation and prosecution 
of the proceedings by him. Where an application 
for review purports to be made by a pleader per- 
sonally on his own behalf and not on behalf of 
his client the minor or his gauardian, on grounds 
wholly untenable, there is no justification for his 
> action and he can be asked to pay the costs per 
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sonally. (Ghulam Hasan and Madeley, //.) 
Sripal Singh v. Maharaj Singh. 199 I.C. 385 
=14 R.O. 486=1942 A.W.R. (C C ) 65=1942 

0. A. 43=1942 A.L.W. 73= 1942 O.W.N . 68=A, 

1. R. 1942 Oudh 279. 

S. 35 and O. 33, R. 11 — Costs — Next 

friend of minor plaintiff — Power of Court to 
order against personally. See C. P. Code, O. 33 
R. 11 AND S. 35. 1943 N.L.J. 478. 

~S. S6 — Costs—N’ou'^payment of dues to plaintiff 

owing to incorrect tkasil report — If a gromtd for with^ 
holding costs frotn successful plaintiff. 

Even though a defendant might have been 
misled by a thasil report which had resulted in 
the non-payment to plaintiff, his dues, that is no 
reason why a successful plaintiff should be debar- 
red from having his costs of the litigation. 
{Sathe, SM. and Ross, A.M.) Mohd. Raza v. 
Special Manager, Court of Wards. Allaha- 
bad. 1943 A.W.R. (Rev.) 92 (2)=1943 R.D. 182. 

S. 35 — Costs not following the result-^ sence 

of notice prior to suit, if a sufficient reason. 

The mere fact that a successful plaintiff did 
not issue notice to the defendant prior to suit is 
no ground for not following the rule that costs 
should follow the result when the suit has been 
contested and it is not suggested that no costs 
would have been incurred if notice had been 
issued. (Allsop and Verma, JJ ) Allah Dtya 

V. SONA Devi. I.L.R (1942) All. 745=204 I.C. 
133=15 RA. 310=1942 A.L.J, 443=1942 AW. 
R. (H.C.) 218=1942 A.L.W. 329=AJ.R. 1942 
All. 331. 

S. 35 — Costs — Particular item — Discretion of 
court to allow or not. 

The discretion of the Court under S. 35 of the 
C. P. Code extends not only to the question 
which party should bear the costs of a suit or 
proceeding or in what proportion but also in 
many instances to the question whether a parti- 
cular item should be allowed as costs of a party 
and, if so for what sum. The fact that a subsis- 
tence allowance claimed was a paltry item is no 
ground for disallowing it. {Manohar Lall and 
Beevor, JJ.) Kameshwar Singh v. Nebital 
Mistri. 219 I.C. 510=11 B.R. 439=A.I R. 1945 
Pat. 184. 

S. 35 — Costs — Pleader's fees — Return of plaint 

on ground of improper valuation — Basis for com pelting 
pleader's fee. 

Where the plaint in a suit valued at Rs. 1280 is 
ordered to be returned on the ground that the 
valuation of the suit was not properly made and 
that the correct valuation ought to have been Rs. 
2396, the defendants are not entitled to claim 
pleader^s fee on the correct amount of valuation. 
They are entitled to costs only on Rs. 1280. 
(Agarwal, J.) Kallu Mal v. Municipal Board. 
Navabgant. 200 I C. 608=15 R.O 25=1942 O. 

W. N. 335=1942 A W R. (C C.) 220=1942 O.A. 
241=A,I R. 1942 Oudh 392. 

S. 35 -^Costs~“Pcnf)er of Court to award costs 

against stranger to litigation — Relief against real 
plaintiff in suit by benamidar. 

The Court may, in exceptional cases, award costs 
even against a stranger to the litigation. If a party to 
Q. D, 1—51 
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a litigation desires costs to be awarded against a 
stranger to that htigatlon, he must, at an appropriate 
stage of the litigation, raise the point before the Court, 
so that the Court may, if it thinks proper to do so, 
implead the stranger as a party to the litigation and 
give him an opportunity of being heard. Instances of 
suits by a benainidar or by a mere puppet in the hands 
of a speculator are not wanting. It is open to a de- 
fendant in such a suit to say that the real plaintiff is a 
person other than the person in whose name the suit has 
been filed, and to ask the Court to implead the real 
plaintiff and award him costs as against the real plaintiff 
but, if the defendant in such a suit does not adopt such 
a course, he cannot, after the termination of litigation, 
raise the question of costs by a separate suit. 

Per Dar, / If it is intended to make any person 
other than the nominal party responsible for costs this 
should ba done before or at the time of the passing of 
the decree for costs and not in the execution of the 
decree, i^lqbal Ahmad, C,J. Ganga Nath and Dar.JJ,) 
Chandra Shekhar v. Manohar Lal. IL.B. 
(1942) All. 832 = 201 10. 695= 15 E.A. 79 = 1942 A. 
L.W. 478 = 1942 A. W.B. (H.C) 241=1942 A.L.J. 
367 = A.I.R. 1942 All. 233 (F.B.). 

S. 35 and Stamp Act, S. 29 {t)— Cost s-^ St amp 

duty and penalty patd by plai?itiff on rent note executed 
by defendant — Whether can be awarded as costs against 
latter. 

Under S. 29 {c) of the Stamo Act, in the absence of 
an agreement to the contrary the lessee is responsible for 
providing the expense of the proper stamp. Where, 
therefore, in a suit for rent based upon an unstamped 
rent note executed by the defendant, the plaintiff is 
ordered to pay the stamp duty and penalty the amount 
thus realised may be awarded as costs against the 
defendant. {Pu^anik, /.) LOKMAT MOTOR SERVICE 
V. New lokmat Lodging. 1945 N.L.J. 180 = A.I. 
E.1946 Nag. 178. 

S. 35 — Costs — Suit for accounts — Order for 

costs ogainst ike defendant — When can be made even in 
the priltminary decree. 

Where the defendants denied the very right of plaintiff 
to sue as an assignee asserted that the suit W’as barred 
by limitation and denied liability to accoupt at all, they 
can be properly held liable for the costs of the litigation 
even at a preliminary stage. If they had taken the plea 
that they had no objection if an account w'as taken, then 
the matter would have been different and the determina- 
tion of the question of costs reserved for the final decree 
stage. (Harries, C,J. and Manohar Uxll, J.) MaNI 
DEVI V, AnpurNA Dai. 22 Pat. 114 = 206 I.C. 126 
=16 R.P. 309=9 B.R. 260=A.I,E. 1943 Pat. 218. 

S. 35 — Costs — Unnecessary litigation due to not 

■raising plea in proper form— Ground for depriving 
successful party of his costs. 

Where owing to the defendant not raising his plea in 
a proper form unnecessary litigation had to be carried 
up to the High Court, he was disallow’ed his costs in the 
first and second appellate Courts though he succeeded in 
the second appeal. (Niyogi, /,) Jamna PRaSaD v. 
Singh ai Bansidhar. 1941 N.LJ. 643. 

S. 35 — Discretionary matter. MaHRANA v, 

MahraJ Narain. O-D. 1936— MO Vol. I, Col 
3323 ] 1941 A.W.B. (Eev.) 62 (2)=1941 0;A; 
(Supp.) 49 (2). \ * ' 

— S. 35— Discretion — Defama^iqn ^uit for 
damages— Decree for smaller aiiilcrtMffhhiiciaitned"— 
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Full costs — Powey of Court to award. VenKayYA 
PaNTULU V. SURYA PraK 'Samma. Q.D 1936 

—MO Vol. I, Col. 2340.] I.L E. (1941) Mad. 255= 
191 1.C. 600=13 E M. 499=A I E. 1940 Mad. 879. 

— — — — S 35 — DtscretUn — Defindant succteding on plea 
of limitation — Right to costs. 

A plea of limitation is in no sense an unjust plea, and 
because a defendant succeeds on a plea of limitation, 
that is no ground why he should not get his costs. 
{Kin^ and Kunki Raman^ JJ.') RaJaBAPaYYA v. 
BaSavayya. 205 I.C 326=15 R.M 848=65 L W. 
644 (2)=1942M.W.N. 820 (2)=A.I.R. 1942 Mad. 
713=C1942) 2 M.L.J. 515. 


S. 35 — Discretion — Exercise of — Principles — 

Disallowance of subsistence allowance — Valid grounds — 
Smallness of amount. See PaTNA High COURT 
General rules and Orders (1916), Vol. i,Ch. I, 
RULE 31. 23 Pat. 927. 


S. 35 — Discretion — Nature and mode of exercise 

of— ^Interference in appeal and revision. 

Where a discretion under S. 35 C. P. Code has pro- 
perly been exercised by the trial Court the appellate 
Court and the High Court in re.’ision will not interfere 
with that discretion. The discretion given is however, 
a judicial discretion to be exercised in accordance with 
definite principles. Where however a question of 
principle is involved the High Court wdll interfere and 
review the decision of the taxing officer. {Manohar 
Lall and Beevor, //) KaMESHWAR SiNGH V NEBI* 
LAL MISTRI. 219 1.Oi 610=11 B.E. 439=A.IR. 
1945 Pat 184. 

S. 35 — Discretion — Mortgage suit — Purchaser of 

mortgaged property undertaking with mortgagor to pay 
purchase-money to mortgagee but failing to do so and 
occasioning suit— Order directing him to pay costs of 
suit— If justified — Reversal by appellate Court— Pro- 
priety. RaGHAVACHARIAR V. PONNUSWAMI MUDALI. 
[See Q.D. 1936-MO Vol. I, Col. 2342.1 191 I.C. 806 

=13 R,M. 510. 

' — S. 85 — Discretion of Court — Order for costs of 

defendant against plaintiff in suit by minor by next 
friend— Li ability of next friend — If can be implied— 
Absence of express direction for recf^very from next 
friend— Construction of decree— Executing Court — 
Powers of — 0. 32, R, 8. 

Where a suit brought by a minor represented by his 
next friend is dismissed, the next friend of the minor 
plaintiff is ordinarily liable to pay the costs of the 
successful defendant; but there must be an express 
direction, and in the absence of clear expression in the 
decree of the Court*s intention to enforce such liability, 
the matter cannot be left to the interpretation of the 
executing Court, which must deal with the decree as it 
finds it, in its ordinary meaning, without importing 
anything which is not to be found in the language. 
Where the decree merely mentions that the successful 
defendant^ costs are to be recovered from the plaintiff 
the costs would not be recoverable from the next friend 
unless it is expressly stated that he would be liable and 
only the minor and his estate can be proceeded against 
in exetmtion under S. 35, C, P. Code. The Court has the 
discretion to determine and order by whom and to what 
extent the costs of a party should be paid* The dircre- 
tion must be a judicial discretion, and an order as to 
costs he can never be automatic; it can never be said 
of such an order that no other kind of order could 
|>08sibly have been made* The executing Court must 


O. P. CODE (1908), S. 35. 

deal with the decree as it finds it, and cannot assume 
in the ab.^ence of any indication, that the Court must 
have so cleaily intended to impose the liability for costs 
on the next friend of a minor plaintiff that it ha.4no 
option but to give effect to such interition. {W ^dta and 
//) VINAYAKRaO PaNDURANGRAO 57. Sharan- 
apPa Kamanna. I.L.E. (1944) Bom. 12=21210 
601=45 Bom.L E. 1029=A,I.R. 1944 Bom. 100. ' ’ 

S 35 — Discretion of lower Courts — Interference 

by Judicial Commis'^ioner s Court — Practice, 

Where the Courts below have rightly exercised their 
discretion in the matter of awarding costs the Judicial 
Commissioner’s Court will not normally interfere. {Miy 
Ahmad / C. and Soof, J ) KhaDI KhaN v. MuRaD 

Khan. 200 IC. 732=15 E.Pesh. 11 =a.I.E 1942 
Pesh. 39. 

S. 35— Mistake of Court — Correction— Order 

for costs — If justified. BaDRI PRASAD v. Ambika 
Prasad. [See Q.D. 1936— *40 Vd. I, Col. 3323 1 
16 Luck. 294-13 E.O 349 = 1921.0 . 332=1941 0 
L.E 115=A.I.R. 1941 Oudh 91. 

S. 35 and O. 7 R. 10 — Plaint presented in 
wrong Court-Order returning plaint— Condition 
that plaintiff should pay costs of defendant before 
presenting to proper Court— Jurisdiction to im- 
pose. 

passing an order under 0. 7, 
K lU, C. F. Code, returning a plaint for pre.^enta- 
tion to the proper Court, has no jurisdiction to 
impose a condition that the plaintiff whose plaint 
IS returned shall, before presenting it to that 
Court, pay the costs of the defendant as a condi- 
tion precedent. Though under S. 35, C P. Code, 
the fact that a Court has no jurisdiction to try 
•a suit IS no bar the exercise of the power to 
award costs, there is no power to make payment 
of cost a condition precedent to the fiPng of the 
suit in the proper Court. (Somayya, J.) Kesa- 
valu Naidu V. Vknkatarama Chettiar 201 
.,221=1941 M.WN. 817= 
^jJjW^j315=AI.R, 1942 Mad. 35=(1941) 2 

— S. 35 Plaint presented wrongly in Small 
Cause Court— Order returning for presentation to 
proper Court— Direction that court trying suit will 
make order as to costs — Propriety, 

Where a plaint is wrongly presented in the Presidency 
bmali Cause Court, Madras, the fudge of that Court 
in ordering the plaint to be returned for presentation to 
me proper Court, has no power to direct the latter 
Court to pass orders as regards the costa of the suit in- 
curred in the Small Cause Court, The proper order to 
A order the plaintiff to pay the costs of 

he defendant and tl.e Judge of the Small Cause Court 

^ /•) 
WN *'• Naidu. 1945 M. 

S)®1M.L 168= 

Ss. 35 and 35- A — Power of Court to award 
Order to pay costs to 
^ ^ admission of certain documents — Lega- 

awarded by Court as between parties are meant 
W.?rT«A receiving them for the expenses 

Qncfi I ^® ‘eevried by it except in the case of 

special costs awarded under S. 3S-A of the C. P. Code. 
Apart from action under this section no costs can be 
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awarded by way of penalty or fine. Hence an order 
directing the payment of a certain amount to the oppo- 
site party before the admission of certain documents 
ready with the party seeking to put them in. is irregular. 
{Sath^, S,M. and Ross, A.M) RAM ?ANCHI v ParAG 
Narain. 1944 A.W.R. (Eev.) 294=1944 R.D. 548. 

S. ZS—Rent suit — Misstatement of area of 

holding hy landlord. 

In cases where a landlord deliberately misstates 
the area of the holding in respect of which he 
claims rent, it is only fair that he should bear 
the costs of the litigation. ^ But where the 
landlord has purchased the^ interest of a co- 
sharer after partition and in his plaint he descri- 
bes the area of the holding as it is described in the 
partition paper, the accuracy of which he has no 
reason to doubt, it cannot be said that it is a 
case in which the landlord deliberately mis- 
states the area of the bolding, and he should not 
therefore be made to bear the costs of the «uit. 
(Agarwala, Mahaceo Das v. Trtbrni Pra- 
sad Stngh. 192 I . C. 48=13 R.P. 394=7 B.R. 
308=A.LR. 1941 Pat. 404. 

S. 35 — Right to— Failure to produce evi- 
dence in trial Court — Disentitling circumstance. 
Ram Behart Upadhya v. Shyam Charan. 
Fw O.D. 1036— MO Vol. T. Col 3^23] 1941 A.W. 

R. (Rev.) 62(1)=1941 O.A. (Supp.) 49 (1). 

S. 35 — Suit instituted hv some of defendants 

in name of another as — Suit unsuccessful 

•^Proper order as to costs. 

Where some of the defendants in substance 
and in fact are the plaintiffs and have used the 
name of the wife of one of them as plaintiff for 
the institution of the suit against themselves and 
the other defendants, they and not the nominal 
plaintiff should be made liable for co«ts in the 
event of the suit being unsuccessful. (Gentle^ /.) 
Sree Seee Sreedhar Jew v. Kanta Mohan. 
50 C.W.N. 14. 

S, 35(2) — Compliance with— Duty of Court, 

A mere reference to the^ circumstance of the 
case with no further detail mentioned is not a 
sufficient compliance with the provisions of 
S 35 (2). (King and Kunhi Raman^ JJ ) Raja- 
BAPAYVA 7/. Basavayya. 205 I.C. 326=15 R M 
348=55 LW^644 r2'i=1942 M.W.N, 820 (2) 
-A.I.R. 1942 Mad. 713=(1942) 2 M.L.J. 515. 

— S. 35- A — Applicability — IRext friend of 
minor plaintiff — Liability for compensatory 
costs. 

S. 35-A C . P. Code, must be held to apply to 
a next friend of a minor plaintiff as well as to 
a plaintiff or a defendant. S. 35-A is clearly not 
intended to be read alone. It is as it were, an 
an appendix to S. 35 and is intended to deal with 
some exceptional cases for which the exercise of 
the ordinary discretion of the Court under S. 35 
would not afford a sufficient compensation. The 
legislature must be held to have intended, in 
enacting S. 35 A to make the next friend of a 
minor plaintiff liable for compensatory costs 
under S 35 A, as well as for ordinary costs under 

S. 35. (Horwill. J.) Meenakshi v. Ayyamperu- 
mal Udayan. 56 L.W 615=1943 M.W.N 644= 
211 I.C. 424=16 R M. 525 = AJ.R. 1944 Mad. 
81« (1943) 2 M.L.J. 430. 


h P. CODE (1908), S. 36. 

— S. 35-A — Applicability — Party hy whom 

such claim or defence has been put forward'*^ 
Defendant instigating suit and supporting plain^ 
tiff, in suit — Dismissal of suit as false and vexa- 
tious — Award of exemplary costs — Liability of 
defendant behind suit. 

B. 35-A, C P. Code, is sufficiently wide to bring 
within it not only a party who actually puts for- 
ward a false claim or defence, but also a person 
who instigates and supports the party who 
puts forward such claim or defence. A defendant 
who is behind the suit filed by the plaintiff and 
who supports the plaintiff comes under the sec- 
tion, and when the suit is dismissed as false and 
vexatious the Court has power to award ex- 
emplary costs not only again'^t the plaintiff but 
also against the defendant who was behind the 
suit and instigated it and was in fact the real 
actor. Leach, C.J, and Shahahuddin, J.) SuR- 
bayya RM^rACHANDRAppA. T.L.R. (1945) Mad, 
407-57 LW. 594 = 1944 M.WN. 698=A.I.R. 
1945 Mad. 84=(1944) 2 M.L.J. 369. 

S. 35-A — Compensatory costs — Award of-“ 

Conditions — Powers and duty of Court. 

In the absence of an objection raised by the 
plaintiff that the defence was false or vexatious 
to the knowledge of the defendant, the Court has 
no power to award compensatory cost under 
S. 35-A C. P. Code. An order under S. 35-A has 
to be passed after recording reasons for bolding 
the defence to be false or vexatious. Where the 
Court merely says, ‘‘having regard to the con- 
tentions raised, I think that this is a case in 
which the plaintiff is entitled to some compen- 
sation,” that is not a sufficient recording of the 
of the reasons for holding the defence to be false 
or vexatious to The knowledge of the defendant. 
(Wadsworth,!) Swarnam Tver v. Veeragu 
Ammal. 210 TC. 53=56 L W- 208. = 1943 
M.W N 66=1 6 R.M. 355=A.I.R. 1943 Mad. 286 
= (1943)1 M.L J. 41. 

S, 35-A — Specific issue as to compensatory 

costS’^If necessary — Absence — Interference in 
revision, if justified. 

The framing of a specific issue as to compensa- 
tory costs is not an essential condition under S. 
35-A. C. P. Code. The non-framing of such an 
issue is not therefore a material irregularity 
meriting interference in revision. (Harper, S.M, 
ofui Saihe. J M) Mahomed Zea V. Jangi. 1941 
R.D.383 t'2) = 1941 A.W.R. (Rev.) 474=1941 
O.A. (Supp.) 433. 

S. 36 — Applicability — Scheme for chari- 
table trust— Clause empowering District Judge to 
remove trustee on his own motion or on applica- 
tion— District Judge acting under — If Court or 
persona designata— Ofier for costs hy—Execu- 
t ability. 

Where a clause in a scheme for regulating and 
managing a charitable institution empowers a 
District Judge, of his own motion or upon the 
application or representation of any person in- 
terested in the institution, to remove from the 
management any trustee who may be found to be 
unfit or incompetent or negligent, it mvsthe JjeJd 
that such power is given to him as pe^na dmg- 
nata and npt in a judicial capacity, can act, 
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under the scheme only as a psrsona desi^nata and 
not as a Court, and it is therefore not competent 
to him to make an order for costs capable of 
execution under the C P- Code. [Stanm^nt C /, 
and Sen, J,') Laxman Raghunath z;. Mahabeo 
199LC. 647=14 RB. 374=44 Bom. L.R. 11 = 
A.I.R. 1942 Bom. 97. 

-Ss. 37 and 38 — '‘Court which has ceased to 

exist or io have furisdktion to execute if’— Mean- 
tug of-^Transfer of jurisdiction after decree — 
Execution — Jurisdiction of new Court io enter- 
tain application io execute decree. 

S. 37, C. P. Code, does not take away from the 
Court which passed the decree the power to 
execute it which is conferred by S. 38 The 
power of execution is given to a Court which 
could have passed the decree at the time when 
the execution application is made if the Court 
which passed the decree has ceased to exist or 
has ceased to have jurisdiction to execute it. 
Where a Court which actually passed the decree 
has ceased to exercise territorial jurisdiction 
over lands once within its jurisdiction hut trans- 
ferred to the jurisdiction of another Court, the 
former Court must be regarded as a Court 
"which has ceased to exist or to have juri-^diction 
to execute it’" within the meaning of S. 37 (h), 
C. P. Code, and the latter Court has jurisdiction 
to execute the decree in respect of those lands 
andean entertain the execution application itself. 
It is not necessary that the application for execu- 
tion should be presented to the former Court 
and transferred by it to the latter. Where there 
is a transfer of territorial jurisdiction, jurisdic- 
tion is not limited only to future proceedings in 
the nature of suits but also include future 
proceedings in the nature of execution proceed- 
ings, S- 37 (5) .specifically relates to execution 
proceedings. CDazds, C. J. and O'SuVivnn, /) 
Nat?atndas V. Satnpap. I.L.R (1944) Kar 33 
=220 I.C. 126=A.I.R. 1944 Sind 173. 

, - ^^lerpretation— Origi- 

nal Court, if excluded. 

The word '‘includes" as u<=ed in S. 37, C. P. 
Code, though it extends the meaning of the ex- 
pression "Court which passed the decree** in one 
s^sci does m another sen«!e restrict it. The 
effect of the words is to exclude, under the 
circumstances specified in Os (o) and (b) of the 
section, the original Court and substitute for it 
another Court which for purposes of the section 
IS to be regarded as the only Court which passed 
the decree. Thus when a decree is* pa.ssed in 
exerci-^e of appellate Jurisdiction as contemplat- 
cannot be said that the 
would not exclude the appellate 
passed the decree, and that both the 
original and the appellate Courts are proper 

Courts for execution to either of which an ap- 
phcation for execution oj the decree could be 
made, to bring a case within the 

section it is essential 
feat thj^ Court which^ origipally passed the 
decree has ceased to exist or to have jurisdiction 

other' Court 

which would be entitled to trv the suit if it was 

Court wWch 

f«t8sed the decree. The other Court is substitpt- 


I 0. R. CODE (1908), S. 37 (b) . 

[ : ed for and not added to the original Court. If the 
t ; original Court has ceased to exist or has ceased 
r I to have jurisdiction to execute the decree, an 
^ ; application for execution cannot be made to that 
) j Court, {hfukherjei and Btnva-, J ff) MasRAB 
. Khan t;. Debnath Malt. I.L.R (1942) 1 Cal 
I 289=201 I.C. 234=15 R.C 144=46 C.W N 141 
=75 C L.J. 255=A I.R. 1942 Cal. 321. 

Ss. 37, 38 & ISfS— Mortgage decree — Sub^ 

. sequent order under S. 13 (2) of Bengal, Agra dr 
, Assam Civil Courts Act assigning area in which 
mortgaged property was situate to another Court 
—Application for execution— Proper forum. 

; A Court which passes a mortgage decree does 
, not cease to have jurisdiction to execute that 
decree merely by reason of a subsequent order of 
a District Judge under S. 13 (2) of the Bengal 
Agra and Assam Civil Courts Act a'^signing the 
: particular area in which the mortgaged property 
is situate to another Court in the same locality, 

, Such an order is only an arrangement for dis* 
tribution of civil business and cannot in any way 
curtail the jurisdiction of the Court which pass- 
ed the deciee over the entire area as determined 
by the Local Govt, under S 13(1) of the Civil 
Courts Act. The Court to which the particular 
area is assigned has no jurisdiction to entertain 
an application for execution of the decree as its 
cornpetency is affected by S. 38, C. P. Code, 
which iay.s down that a decree could be execut- 
ed only by the Court which passed it or the 
Court to which it was cent for execution. The 
decree holder cannot invoke the provisions' of S. 
150, C P . Code, in his favour, as an assignment 
of business under S. 13 (2) of the Civil Courts 
Act IS not a transfer of business within the 
meaning of S. 150, C. P. Code. {Mukheriea and 
Sisv<ns, jj ) Masrab Khan v. Dernath Malt 
I.L.R. (1942) 1 Cal. 289=201 I C 234=15 R C* 

ctr32^1^‘^ ^ ‘ m2 

— ;Ss 37 and Order for costs passed in 
refusing leave io appeal to Privy Council- When 
may he executed by trial Court-Such order sent 
to trial Court by High Court for execution— 
Inal Court cannot transfer it to another Court 
for execution. 

_ An order for costs passed by the High Court 

in refusing leave to appeal to the Privy Council, 
IS not passed by that Court in appeal but in a 
special jurisdiction. The trial Court has, there- 
ore, no jurisdiction to execute that order unless 
High Court for exe- 
cution, When It is so transferred, the trial 

cannot transfer it 
execution. {Hef^ier- 

Dee/’ 48 rw M Binodini 

JJEEI. 48 C.W.N. 535=A.I.R 1945 Cal. 301 (1). 

S. 37 (h)' ^ Ppl%CQl,ility^—Y) ^ S P i'YlOY to 

cZlt’'*EPLP/- ^3 ^Madras 

frTPs^Jnf J-t ■ beiofemS-Sxihseqvent 
relaiwa Province— Area 

Sinn i" Madras-Court pas- 

Madras Court- 

Jnrtsdtclton to execute decree. 

de?Me^ff?inct*(i!’*'^* ’■espondents obtained a 

District rourt of the 

^ rict Munsif of Berhampore in Ganj’ain Dis- 
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trict within the Presidency of Aladras. Execu- 
tion was taken out but the proceedings were clos- 
ed on 23rd July, 1934. Consequent on the coming 
into force ot S 289 of the Government of India 
Act of 1935 on 1st April, 1936, Ganjam District 
was transferred from Madras to Orissa Province 
but the area to which the suit related remained 
in Madras within the jurisdiction of the Court of 
the District Munsif of Scmepet. In 1939 the 
respondent commenced execution proceedings in 
the Court of Berhampore, there having been in- 
termediate proceedings in the same Court in 1937 
as well. The judgment-debtor (appellant) plead- 
ed that the Berhampore Court had no jurisdic- 
tion. 

Held, (1) that on the transfer of Ganjam 
District from Madras to Orissa, the Berhampore 
Court ceased to exist as a Court constituted 
under the Madras Civil Courts Act, but would be 
deemed as constituted under the Bengal Civil 
Courts Act ; (2) that the Berhampore Court had 
lost its jurisdiction to execute the decree which 
was passed by it when it was a Court within 
Madras as there was no execution application 
pending on ls>t April, 1936; (3Mhat the considera- 
tions applicable to cases of transfers of an area 
from one district to another in the same province 
would not apply to a transfer of a district 
from one province to another under the Govern- 
ment of India Act; (4) that S. 37 (b) of the 
C. P. Code would apply to the case, and the 
decree-holder should proceed as provided by that 
section. (^Manokar Lall and Brough, JJ,') Rama- 
MURTHY V. Gavaramma. 211 I.C. 91=16 R P. 
193=10 B.R. 32 9=9 Cut. L.T. 77=A.I.R. 1943 
Pat. 423. 

; S. 37 (b) — ’ Jurisdiction to execute if — If 

includes competency to effectively execute decree. 

The expression ‘’jurisdiction to execute it” as 
used in S. 37 (b) C. P. Code, does mean and in- 
clude the competency of the Court to entertain 
an application for execution of the decree. Even 
if in the circumstances of a particular case a 
Court cannot effectively execute the decree, that 
would not mean that it has ceased to have juris- 
diction to execute it. It still remains a competent 
Court for purposes of execution, though the 
decree-holder might have to apply for transmis- 
sion of the decree to another Court for the pur- 
pose of obtaining the relief which he wants. 
{^Mukheriea, and Bis vaSf JJJ) MasRAB KhaN v. 
Debnath Mali. I.L.R. (1942) 1 Cal. 289= 
201 I.C. 234=15 R-C. 144=46 C.W.N. 141=75 
C.LJ. 255=A.I.R. 1942 Cal. 321. 

S. 37 (b) — Scope — If limited or curtailed 

by S. 15, Se& C. P. Code. Ss. 15, 37 and 92. 46 
Bom. 1,.R. 653. 

S. Court passing decree incompetent to 

execute — If competent to entertain execution ap- 
plication. 

Under S. 38, C- P. Code, a Court which passes 
the decree is competent to entertain an execution 
application even though it may be incompetent to 
execute the same owing to the fact that the pro- 
perty to be attached or the judgment-debtor to be 
arrested is outside the CourPs jurisdiction. 

J, M. and.^Sathet A, Ml) Mathura 
Prasad v.JiA Lal. Ii41 O.A. (Supp,) 789=: 


P. CODE (1908), S. 39 (1) (a). 

1941 A.W.R. (Rev.) 91=1941 R.D^ 946=1941 
A L.J. (Supp.) 136. 

S. 38 — Execution of mortgage decree — Sale of 

property situate outside j urisdiciion — Discretion of 
Court, 

An executing Court has jurisdiction to order the sale 
of mortgaged property in execution of a mortgage decree 
even though the property is situated beyond the limits 
of its jurisdiction, but it will be for that court to decide 
after hearing the parties, whether on the score of ^ con- 
venience, he should or should not exercise this jurisdic- 
tion. {Sale,/.) GOKaLCHAND KiSHORI LAL. 
200 I.C. 425=14 R.L, 431=44 PE.Il. 126=A.I.B, 

1942 Lab. 123. 

S. 38 — Two Subordinate fudges having same 

local i ur isdtction — Decree passed by one — If can be exe- 
cuted by ctket — Di strut Judge cannot pass order in 
contravention of section. 

If two Subordinate Judges have the same local juris" 
diction assigned to them, it is certainly competent fo^'’ 
the District Judge to distribute the business among th® 
two officers, but that would not empower the District 
Judge to make any order in contravention of S. 38, C. 
P. Code, and direct that the decree parsed hy one of the 
officers could be executed by the other. {Mukher^ea and 
Biswas, JJ.) ATAMEA SiNGH v. GOPAL CHaNDRA. 
73 C.L.J. 351. 

S. 39 — .Applicability — Companies Act — Order 

by one Court — Execution by another- — Procedure. See 
COMPANIES ACT, S. 201. I.L.R. (1942) Kar. 604. 

S. 39 — Application for transfer — Notice to 

judgment- debt or — Necessity. 

Transfer proceedings are of a ministerial character 
and it is not necessary to issue a notice to the judgment 
debtor in those proceedings and accordingly the omission 
to give such notice does not vitiate the proceedings. 
(Almond, J.C . and Mir Ahmad, J.) MT. VaSHNO 
Ditti z/. Mt. RameShro. 209 I.C. 611=A.I.R. 1945 
Pesh. 87=16 R.P. 42. 

Ss. 39 and 42 — Small Cause Court decree---" 

Transfer to regular side for execution against immo- 
vable property — Legality. 

Where the same Judge holds the office both of the 
Judge, Small Causes, and judge on the regular side, 
he can, on an application of the decree-holder or other- 
wise, transfer a Small Cause Couit decree to the regular 
side for the purpose of obtaining attachment and sale of 
the immovable property, (Young, C.J. and Blacker, J.) 
Jalla Mall Jawahar Mal v. MOtia. I.L.R, 
(1941) Lab. 670 = 198 1.0. 446 = 14 R.L. 329 = 45 
P.L.R. 1=A.I.E. 1941 Lab. 109. 

— — S. 39 (1) (a) — Discretion of Court— Refusal ie 
transfer decree on ground that judgment debtor not 
liable to arrest — Propriety, 

The fact that the judgment-debtor is not liable to 
arrest in execution of the decree is not in itself a good 
reason for lef using to make an order fpr transmission of 
the decree to another Court, when it is found that the 
judgment-debtor resides within the jurisdiction of the 
latter Court. The Court has a discretion given to it 
and it must exercise it after taking into account the 
relevant circumstances. (Krishnaswami Ay} an gar and 
Kunhi Raman, JJ.) RaMANATHAN CheTTIAR,^^. 
KaSI Chettiar. 211 1.0. 618=16 
W. 6SBs=(194S) M.W.Br. e42=A.I.». 1944 Ma*- 73 
—(1943) S MJli. J. 433 
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O. P. CODE (1908). S, 39 (2). 

. - - 3 39 ( 2 ) Scopi — Trans of dfcrej for ex em-' 


C. P. CODE (1908), S. 46. 

of a subordinate judge. Small Cause 


tlon bv one subordinate Court to another Propriety* 

S 39 (2) G P Code contemplates a transfer by a 
District CoarJ of a decree ot a coart ^ subordinate itself. 
One Subordinate Court is not subordinate to another so 

as to empower one to transfer a decree for fxec^on to 

another of its own motion. ( Dam s, 

/.] N’.AR.AiND^s J. Saindad. I.L.R. (1944) Ear. 
33=220 to. I23=A.I.B. 1944 Sind. 173. 

S. ^2— ’Mortgage decree — Transfer for execution 

to another Court — Power of latter to execute against 
property beyond its territorial jurisdiction. 

A Court to which a mortgage decree is transferred for 
execution has the power to execute it against al! the 
property which is the subject of the decree, even though 
none of it might lie within its territorial jurisdiction. It 
has under S. 42, C. P. Code, the same _ powers^ as the 
Court which passed the decree. [Horwill, /.) SeetHA* 
RAMAYVA V. Siva RAMA KRISHNA RAO. 216 I 0. 316 
=17 R.M. 221=56 L.W. 605=1943 M.W.N. 650= 
A.I.R. 1944 Mad. 145=(1943) 2 M.L J , 636. i 

-8. 42 — Mortgage decree — T ransfer for execu‘ 
tion to another Court— Power of latter to sell property 
outside its jurisdiction . 

There is nothing in S. 42 or in any part of the C.P. 
Code which restricts the mode of execution or the power 
of the Court to which a decree has been transferred for 
execution. Where therefore a mortgage decree has been 
transferred to a Court tor execution, it can sell the pro- 
perties lying outside the boundaries of its jurisdiction as 
well as those lying within them, {Leach. C.J. 
and Shahabuddin, J.) SlVARAMAKRlSHNA RaO v. 
SeethaRamayya, I.L.R. (1945) Mad. 257 « 67 L. 
W. 344=1944 N.W.N. 880 = A.I.R. 1944 Mad. 446 
“(1944) 2 M.L.J. 2. 

—S. 42 — Power of executing Court— Grant of in* 

italments* 

Under S. 42, C. P. Code the Court executing the 
decree sent to it has the same powers in executing such 
decree as if it had been passed by it self. But this does 
not clothe the executing Court with the power to vary or 
alter the decree by directing payment of the decretal 
amount by instalments. {Grille) C.J, Niyogi and Sen^ 
JJ .) Bilimoria V . Central Bank of India, ltd. 
1L.R. (1944) Nag. 1=2141.0.130 = 17 R.N, 27 
1943 N.L.J. 696= A.I.R. 1945 Nag. 340 (P.B.). 

S. AflScope and effect — Small Cause 

Court decree — Transfer for execution to regular 
side of another Court — Orders in execution — 
Appealability — Revision — Competency. 

Where a decree of a Small Cause Court is trans- 
ferred for execution to the regular side of another court 
and executed the orders passed in the execution of the 
decree by such Court are appealable and no revision 
under S. 20 of the Provincial Small Cause Courts Act is 
competent, {C hatter? i, J.) AnaNTa SahU v. BaRaJU 
SaHU. 197. 1.0. 824=14 R. P. S70 = 8B.E. 306=7 
Out.L.T. 33=22 P.L.T. 819 = A.I.B. 1941 Pat. 624. 

S. 42 and Provincial Small Cause Courts 

Act, S. ZA—Scope and object of S. 34, Small 
Cause Courts Act — Decree of Small Cause Court 
—Execution against immovable property, 

' S. 34 of Provincial Small Cause Courts Act contem- 
plates as legal, the transfer of an execution application 
by a Small Cause Court’s Judge acting in that capacity 

to a Court of ordinary civil jurisdiction also presided 
cm by himself. He could alio tranifar it to a Court 


Courts are no 

doubc CO execute decrees agumst movable property, 
out once a decree has bean passed by Die Small Cause 
Court judge, ic is of the same relative value as any 
ocher money decree passed by any other Court of com- 
petent jurisdiclion. {Davtes.j NANUNDAz/. MaHI PaL, 
1940 A.M.L.J. 133. 

S cope— Decree of one Court sent to 

another Court for execution -Limitanon-lf 
depends on character of executing Court. 

S. 42, C. P. Code, deals simply with the manner of 
execution and leaves the matter of limitation to be 
governed by Limitation Act. Where a decree passed 
by one Court is sent for execution to another Court, the 
period of limitation applicable to the execution of that 
decree concerned depends upon the character of the 
Court which parsed tne decree and not upon the charac- 
ter of the Court executing it. {Ddavle and Chatterji, 
/ / ) KANGANADHAN V. PONNACHARAMMA, 197 1. 
C. 627=14 R.P. 322= 7 CUt.L.X. 46=3 B R. 256=« 
23 Pat.li.X. 87=A.1.B. 1942 Pat. 123. 

S. Transferee Court-Jurisdiction- 


How conferred— Extent of . . . , . 

The same territorial jurisdiction w^hich the transfer- 
ring Court had is transfeired to the transferee Court by 
the very order of transfer. {Thomas f C.J. and Agar- 
waL y.) Lal Bhagwat Singh v. Hari Kishen 
Das. 14 R.O. 268=17 Duels. 249 = 197 I.O. Ih7= 
1941 O.A. 865=1941 A.W.R. (Rev.) 949=1941 

O, W.N 1138=A.I.R. 1942 Oudb. 1, 

-S, 44-A {Z)— Decree not given on merits— 

Burden of proof. _ x o a r 

It is quite clear from the provisions of S, 4^-A \p) G. 

P. Code that the burden is upon the judgment-debwr to 
establish that the decree falls within exception (b) of 
S. 13, namely, that it has not been given on the merits 
of the case. If the judgment debtor alleges that the 
matter was adjudicated upon without evidence being 
given by the plaintiflf it is for him to prove it, 1 here is a 
presumption under S, 114 of the Evidence Act that 
judicial acts have been regularly performed and it is for 
the judgment debtor to rebut that presumption. 
{Derbyshire^ C.J. and Gentht JJ 

KAHIM V, MAHOMEDDIN. 205 l.C. 85 = 15 K.C. 379 
=75 C.L.J. 271=A.I.R. 1943 Cal. 42. 

^AS-Court of Political Agent of Quetta— If 

one established or continued by Governor-General’in'’ 
Council, At 

Application to Judicial Commissioner’s Court, Sind for 
the transfer of a decree for execution to the Court of 
the Political Agent, (Quetta which is one established by 
the Governor General in Council is a valid applica* 
tion and can constitute a “step in aid^^ of execution for 
the purposes of limitation. {^Almotid J . C ^ and Mir 
Ahmad, J.) FORBES Forbes Campbell & Co. 
Ltd. V, Fazal Karim, 201 1 .C. 610=15 R. Pesn. 
26=5 F.L.J.CH.C,) 159=A.I.R. 1942 Pesh. 49. 

S. 4S— Khan of Qalat—If ^Joreign Prince'-- 

Quetta., if part of his state — Transfer of decree to Court 
in the state. 

The territories of the Khan of qalat are situated 
within the borders of Baluchistan and there can be no 
doubt whataver that he is a foreign or Indian prince 
within the meaning of S. 311 Goverment of India Act 
Quetta is part of his state and a British Indian Court 
for instance in Sind can transfer a decree for execution 
to a court in Quetta. FORBE^ORBES CaMPBE^ & 
Co., LTDf F azl Karim. l.C. 610-15 R? 
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0. P. CODE (1908), S. 46. 

Pesh. 26-5 F.LJ. (H.C.) 159-A.I.R. 1942 
Pesh. 49. 

S. 46— Applicability— Attachment before judg- 
ment ot property out-^ide jurisdiction. See C.P. CODiC, 
(1908), SS. 136 AND 4b. 1941 O.W.N. 550. 

S.47 — Adjustment of decree t>y sub sguent agree ~ 

ment — drawer of parties — Limits to powers of tJte 
executing Court with reference to such agreement. 

The C. P. Code contains no general restriction of the 
parties’ liberty of contract with reference to their rights 
and obligations under the decree. Where it appears to a 
Court acting under S. 47 C. P. Code that the true effect 
of an agreement between parties to a decree is to 
discharge the decree lorthwith in considerarion of cer- 
tain promises by the debtor then there would be no 
occasion for the Court to enforce it in execution proceed- 
ings and the creditor would have to bring a separate 
suit upon the contract. But where it is clear that the 
agreement in a adjustment of the original decree is an 
agreement intenced to govern the liability of the debtors 
under the decree and to have merely an effect upon the 
manner of its enforcement and is not an agreement 
whose effect is to discharge the decree forthwith such 
an agreement is a matter to the dealt with under S. 47 
C. P. Code. {^Roberts C.J. and Dunkley^ 7.) KOkjbaN 
BIBI V. V. M R.P. Chetiyar Firm. 1941 Rang. L 
R. 767=A.I .R. 1942 Rang. 57. 

—S.47 Appeal — Amounts realised in execution 
tale and lying in Court Application in respect of and 
raising questions as to decree holder's right to obtain 
more money by way of interest— Order on Appealability, 

Where the subject matter of an application in 
respect of amounts realised by sale in execution of a 
decree and lying in Court is a question regarding 
the right of the decree'holder to obtain further sums 
by way of interest upon his decree amount, the question 
falls clearly under S, 47 C.P. Code and an order passed 
on such application is open to appeal. CJiTing and Byers^ 
JJ.) Palamalai CHETTIAR V. Ramanathan Chet- 
TIAR. 202 I.C. 475=15 R.M. 505=1942 M W N 
283=55 L.W. 212=A,I.R. 1942 Mad. 442= 
(1942) 1 M.L.J. 439. 

— S. 47 — Appeal — Application by auction- 
purchaser for delivery — Obstruction by judgment- 
debtor— Order dismissing application— Appeal- 
ability. 

No appeal lies from an order dismissing an 
application for delivery of property by an,auc- 
tion-purchaser of the property at an execution 
sale due to objection by the judgment-debtor; 
the dispute between the auction-purchaser and 
the judgment-debtor, being one between the 
judgment-debtor and a person claiming through 
him, does not fall within the scope of S. 47, C.P. 
C<^e. {Horwillf /,) Kotayya v. Narayan-a. 214 
I.C. 304=1943 M.W.N. 828=A.I.R. 1944 Mad 
60=(1943)2 M.L.J.450. 

— — S. AT— Appeal — Application by judgment- 
debtor for dismissal of execution case on full 
satisfaction in view of Bengal Money-Lenders 
Act. 

An application made by a judgment-debtor to 

effect that m view of the provisions of the 
Bengal Money-Lenders Act it should be held 
that the decretal amount has been paid off, and 
the execution case be accordingly dismissed on 
full satisfaction, falls within S. 47, C P. Code, 
and an appeal is, therefore, competent from an 
prder rejecting that applicatipn. iH^ersmt, J,) 


O.P. CODE (1908), S. 47. 

Abdur Rahim v. Abdur Rouf. 200 I.C. 734= 
15 R.C. 68=46 C.W.N. 179=A.LR. 1942 Cal. 
342 (1). 

-S. 47 — Appeal— Application by purchaser at 


mortgage sale jor retention of portion of sale 
proceeds for payment of unpaid taxes — Order 
thereon. 

An order on an application made by a purcha- 
ser at a mortgage sale to the effect that a certain 
sum might be retained by the Court tor payment 
to the Calcutta Corporation which has a demand 
on the property sold for arrears oi taxes, does 
not come within S. 47, C. P. Code, and as such 
cannot be challenged by way of appeal. {Ghose 
and Mukherjea, JJ.) Satish Chandra Das v* 
Kamada Bala Devi. 75 C,L.J. 363. 

Ss. 47 and 151 — Appeal — Application by 

supratdar for recovery of costs incurred in respect 
Of attached properly from decree-holder — Order 
on — If appealable. 

Where on an application by supratdar to re- 
cover from the decree-holder the costs incurred 
by him in bringing the attached property to 
Court and taking it back from Court, the Court 
passed an order that they should be recovered 
from the judgment-debtor and not from the 
decree-holder. 

Held, that whether the order was regarded as 
falling under S. 145 or S. 144 or S- 47, C. P. Code, 
all of them would have to be read with S. 151 1 
and that as orders passed under any of these sec- 
tions were appealable the mere fact that any of 
the sections were not strictly applicable to the 
facts of the case did not negative the right of 
appeal of the supratdar. (Puraniki J.) Sheonan- 
danlal V. Gopal Babaji, I.L.R. (1943) Nag. 
699=207 I.C. 41=16 R.N. 12=1943 N.L.J. 172= 
A.LR. 1943 Nag. 172, 


S. 47 — Appeal — Consent decree — Clause 

providing for payment of sum in lump on default 
— Application for relief against clause on ground 
of its being penal— Dismissal — Appeal — Compe- 
tency — C. F. Code, S. 151 — Scope. 

Apart from S. 47, C. P. Code, an appeal does 
not ordinarily lie against an order under S. 151, 
C. P. Code. S. 151 confers no powers upon the 
Court ; it does not confer a right of appeal. But 
when an order though ostensibly made under S. 
151, is one in execution failing under S. 47, C. P. 
Code, there is a right of appeal. The deciding 
factor is not whether the order was made under 
S. iSl, C. P. Code, but whether it is an order 
which properly falls under S. 47, C. P. Code and 
is a decree within the meaning of S. 2 (2), C. P. 
Code. S.47 is wide in its terms and covers all 
questions arising between the parties to the suit 
relating to the execution, discharge or satisfac- 
tion of the decree. A question whether a parti- 
cular term or clause in a consent decree which is 
sought to be executed is penal and whether it 
, shall or shall not be enforced in execution, is one 
I which clearly fails under S. 47, C. P.'Code, and an 
appeal therefore lies from an order dismissing 
' an application praying for relief against the so 
' called penal clause in the decree. The fact that 
i the application for relief was made under. S.151 
CP. Code, and that the order purports to be 
made under S. 151 is npt cpnclusive^ ■ * hp profir 
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falls under S. 47, C P. Code, and hence is ap- 
pealable. {Davis, CJ., and Lobo, /.) Monteiro 
V. Astridge, I.L.R. (1943) Kar. 245=210 I.C. 
397=16 R.S. i41=A.I.R. 1943 Sind 247. 

S. Appeal— 'Decree against person in 

personal properly — Obfeciion to attachment and 
sale of property on the ground that he holds it as 
mutawalli — If falls under S. 47 or 0. 2i, R. 58 — 
Appeal^Competency. 

v'/dere a judgment-debtor objects to the sale 
of the attached property on the ground that he 
holds such property as a mutawalli or trustee 
and therefore it is not liable to be sold in execu- 
tion of a decree obtained against him in his per- 
sonal or individual capacity, S. 47, C. P. Code, 
applies to the case and the order is appealable. 
O. 21, R, 58, C. P* Code, does not apply to the 
case and hence an appeal, and nut a separate suit 
lies. {DaviSi CJ» and Weston, /.) Shahban 
Mohib V. Hemraj Raghavji. I.L.R. (1941) 
Kar. 474=197 I.C. 884=14 R.S. 125=A.I.R. 
1942 Sind 14. 

— S. 47 — Appeal — Dispute between decree- 
holder and court-auctioneer as to commission — 
Order — If appealable. (Tek Chand, J.) Hard- 
wari Mal z;. Ganga Ram. I.L.R. (1942) Lah. 
483=197 I.C. 862=14 R.L. 291=AJ.R. 1941 
Lah. 450. 

— ' S. 47 — Appeal — Exsctiiion of charge decree — 

Order refusing prayer of transferee of portion of char^ 
ged properties that properties in his possession should 
not be sold firsts 

An appeal lies from an order of the executing 
Court accepting the contention of the holder of 
a charge decree that a transferee of a portion of 
the charged properties subsequent to the decree 
has no right to say that the properties in his pos- 
session should not be sold till the other proper- 
ties are sold. To the extent of the properties 
the transferee holds he is a representative of the 
judgment-debtor, and the question that has been 
raised and determined by the Court is one which 
relates to the execution, discharge or satisfac- 
tion of the decree within the meaning of S. 47, 
C P. Code. {Grille, SJ. and Puranik, J.) Nil- 
KANTHraoz;. Mt. Satyabhamabai. I L R (1944) 
Nag. 230=210 I.C. 548=16 R.N. 162=1943 N L 
J. 532=A.I.R. 1944 Nag. 25. 


O.P. CODE (1908), S.47. 

The Court fixed 18—7 — 1940 for filing sale 
papers and encumbrance certificate. On the ad- 
journed date the Court made an order in the 
following terms:— “The judgment debtor, tx 
parte. Sale papers and encumbrance certificate 
are not filed. Dismissed, No costs. Attachment 
to cease.” An appeal by the decree-holder was 
dismissed on the ground that no appeal lay. 

Held, that the order of dismissal fell under S. 
47, C. P. Code and was therefore appealable*. 
{Kunhi Raman, /.) Lakshmana Koro v. Viswe 
SWARA Pathrudu. 209 I.C. 613=56 L.W. 104=: 
1943 M.W.N. 137=A.I.R. 1943 Mad. 346= 
(1943) 1 M.LJ. 174. 

S. 47— Appeal — Execution sale and deli- 
very -Application by judgment-debtor for re-, 
delivery of part alleged to have been delivered 
m excess of what was sold— -Order on — Appeala- 
bility. See C. P. Code, Ss. 2 (2) and 47. (1942) 
1 MLJ. 386. 

S. 47- 


'Appeal — Legal representative of fudg- 
ment debtor — Objection to attachment — Plea that prr 
periy attached is not assets of deceased but his own 
property held in individual capacity — •Order-'^AppeaU 
ability— Separate suit— If necessary. 

Where a legal representative of a judgment- 
debtor objects to the attachment and sale of pro- 
perty on the ground that the property sought to 
be sold in execution is his own property, held by 
him in his individual capacity, and is not pro- 
perty coming to him as legal representative of 
the judgment-debtor and is not assets of the 
judgment-debtor in his hands, the question falls 
to be decided under S. 47, C. P. Code and not 
under O. 21, R. 58, C. P Code. An appeal lies 
against the order dismissing the objections and 
no separate suit is necessary. (Davis, CJ, and 
Tyabji, A) Harbhagwandas v. Rughnath, 
IL.R. (1941) Kar. 211=196 I.C. 447=14 R.S. 
63=A.I.R. 1941 Sind 142. 


S. 4:7— Appeal— Execution— Order allowing or 

disallowing claim or plea but not terminating execution 
petition — Appealability. 

iKrisknaswamy Ayyangar and Kunhi Raman, 

Ifaciaim or plea 
IS dehmtely allowed or disallowed, the order is 
appealable notwithstanding that the execution 
petition m which it is made is not terminated by 
«. \Leacnf CJ., King and Lakshmana Rao, JJ ') 

Balasobramaniam Chetty I,. KothandaramI- 

Kf 

-B. ^I—Apptal—Executim petiHon filed a few 

dj^s before decree became barred— Dimtual for default 

In execution of a decree dated 20-4-1928 and 

an execution petition was filed on 2S-*Wi04n ! of the jurisdiction 

arajing for attachment of immov^le^wrUeS’ 

- I nungd bgfgrg the $alt takes place. The fact 


— S. 47 — Appeal — Mortgage decree —Execution 

sale — Purchase by decree-holder — Application for posses 
sion — Order on — Appeal. 

Where the property of a judgment- debtor is sold in 
execution of a mortgage decree and purchased by the 
decree- holder, the question whether the property pur- 
chased and sought to be taken possession of by the 
decree-holder purchaser, is included in the sale certificate 
is not a question relating to the execution, discharge or 
satisfaction of the decree falling under S. 47, C. P. 
Code, and hence no appeal lies from an order on such 
application by the decree-holder for possession. (Mack- 
lin and Lokur, JJ.) SaVLARAM GaNGARAM v. 
ViSHWANATH. 47 Bom.Ii.R. 320«A.I.B. 1945 
Bom. 386. 

— — S. 47— Appeal— Objection by judgment* 
debtor to sale— Plea that property is ghatwali 
tenure and hence not saleable— Order on— Appeal* 
ability-0. 21, R. Applicability— Objection 
raised at late stage on day of sale — Duty of Court 
to consider — Summary rejection — Propriety of. 

An objection to the sale of a property in exe- 
cution of a decree to the effect that the property 
IS a ghatwali tenure and therefore not saleable, 
Soes to the root of the jurisdiction 



81 f 


CrVTL, CRIMINAL AND REVENUE. 


818 


O. P. CODE (1908), S. 47. 

that the objection is pised by the judgment- 
debtor at a late stage, i.g., on the date fixed for 
the sale, is no ground for rejecting it summarily. 
Such an objection raised by the judgment-debtor 
does not fall under O. 21, R. 58, C. P. Code. The 
objection can be raised under S. 47, C* P. Code, 
and the order passed thereon is appealable. 
{Chatter ji and Merediiht //.) Kusum Kumari 
V. Harnath Rai Bjeijraj, 191 I.C. 138=13 R. 

P. 318=7 B.R. 148=A.I.R. 1941 Pat. 240. 

S. 47 — Appeal — Order fixing valuation of pro- 

pert'y under S, 14, Orissa Money Lenders Act — Appeal- 
ability. Bihar Money Lenders act. S. 14. 7 
Cut. L.T. 41. 

Ss, 47 and 2 (2)-— Appeal — Order interpre- 
ting scheme framed in suit under S. 92 — Order 
finally adjudicating rights of parties under scheme 
— If decree. 

An order interpreting a scheme framed in a suit 
instituted under S. 92, C. P. Code, or giving directions 
for carrying out the provisions of the scheme cannot be 
regarded as an order passed in execution under S. 47 
C. P. Code. But an order of a District Judge finally ad- 
judicating the rights of the Mohant and the committee 
under the scheme framed in the suit which is kept pend- 
ing and to which they may be regarded as parties, 
amounts to a decree and is appealable as such. {Mittsr 
and Khandkar, //.) SriJIB NvayATIRTHA V. 
Sreemat Dandy Swami Jagannath asram. 199 
1.0. 841«14 B.O. 648=73 O.L.J. 5S2=A.I.E. 1941 
Cal. 618. 

— — Ss. 47 and 151 — Appeal — Order of executing 
court questioning appropriation made by Revenue Court 
under S. 162, Berar Land Revenue Codcy inspite of its 
prohibitory order — Appeal by Government — Second 
appeal — Maintainability , 

Property belonging to a judgment- debtor was sold 
by the Revenue Court for Rs. 900 for arrears of land 
revenue amounting to Rs. 18. At the instance of the 
decree-holder, the executing Court issued a prohibitory 
order under O. 21, R. 52, C. P. Code, to the Revenue 
Court for attachment of Rs. 882 out of the sale pro- 
ceeds. Some time later, when the executing Court asked 
the Revenue Court to send the amount attached, it was 
informed that the surplus available to the decree-holder 
was only Rs. 104 after deducting under S. 162 of the 
Berar Land Revenue Code other arrears payable to the 
Crown by the judgment-debtor. The executing Court 
ordered that the Revenue Court should not appropriate 
the amount in the manner in which it had done after an 
attachment had been effected by it. On an appeal by 
the Provincial Government, the District Judge reversed 
that order. On second appeal, 

Heldy that the matter fell under S. 47, read with S. 
I5l, C, P. Code, that the Provincial Government was a 
representative of the judgment- debtor to the extent of 
the amount appropriated under S. 162 of the Berar 
Land Revenue Code, and that, therefore, both the 
appeal before the lower appellate Court and the second 
appeal in the High Court were maintainable. (Ruranih, 
/,) JAGANNATH V. PROVINCIAL GOVX. C. P. & 
Berar. I.L.R. (1945J Nag. 496 *=1945 N.L.J. Ill 
1945 Nag. 160. 

— — S, 47 — Appeal — Order on application under O, 
21, R. M-^Order passed after investigation of claims 
and ohfeciions. 

An application for attachment of Property under 
O. 21, R* 42 ^C. PtCode, it a proceeding in extcation 
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and an order passed thereon must, therefore, be treated 
as one relating co execution and coining within the 
purview of S. 47 C. P. Code. The fact that before 
passing the order the Court entered into an investiga- 
tion of claims a.-nJ objections to the proposed attach- 
ment cannot affect the character of the order, parti- 
cularly when the objections were filed not only by 
stranger objectors but also by the judgment-debtors 
As such, the order v.ill be open to appeal under S. 47, 
C. P. Code. (Biszoas and Roxburgh, //.) JAGAT TARI- 
Ni Dassi r. SarojRanjan. I.L.B. (1941) 1 Cal. 
363=196 I.C. 247 = 14 B.O. 195=74 0 L. J 169 
= 45 C.W..lSr. S23--A.I.E. 1941 Cal. 367, 

"S. 47 and O 21, E. 95 — Appeal— order on Ap- 
plication under O, 21, R. 95, by decree- holder aucH on- 
purchaser — If appealable — Separate suitt if barred. 

An order passed on an application under O. 21, R.95, 
C, P. Code, made by an auction* ourchaser, who was a 
decree-holder, is outside the ambit of S. 47, C. P. Code 
and is not appealable as such and a separate suit to re- 
cover possession of the property sold to him is not barred 
by the provisions of that section. {Abdul Rashid Ram 
Lall.and Mahafan, //.) RaM SinGH Gopal SinGHz>. 
Abdullah Habibullah. 217. 10. 147 = 17B.L. 209 
= 46 P.L.B. 357 = A.I.B 1944 Lab. 402 (F,B). 

Ss. 47 and 2 (2) — Appeal — arder passed in 

execution. 

It is not every order made in execution of a decree 
that comes within S. 47 C.P- Code. A refusal to enter- 
tain a new plea cannot be regarded as a determination 
of the rights of parties and such order will not be appeal- 
able. (fTek Ckand, Bhide and Beckett, JJ,) BARK AT 
Ram V. BHAGWAN SINGH. 208 I.C. 89 = 16R.L 29 = 

A. I.B. 1943 Lah. 140 (F.B.). 

AT— “Appeal — order refusvig amendment 

of execution application. 

An order rejecting an application to amend an execu- 
tion application dees not amount to a conclusive deter- 
mination of the interests of the parties and interlocutory 
orders of such a nature are not subject to appeal. 
{Davies,) BHAG CHAND V. ShANKAR LAL. 1941 A. 
M.L.J 78. 

S. 47 and O. 21, R. 18. — Appeal““-a>'der refus- 
ing to allow set off. 

The question the whether decree holder is entitled to 
a set-off or not of a cross-decree under O. 21, R. 18, C. 

P. Code is a question relating to execution or satisfac- 
tion of a decree within the meaning of S. 47, C. P. Code. 
An appeal is therefore, maintainable from an order 
refusing to allow set off. {Harries C.J, and ManoJmr 
Lall, /.) SlDHESHWAk PRASAD SiNG V. SONU LAL. 
197LC. 440 =14 E.P. 300=22 Pat.L.T 1031 = 8 B. 

B. 207=A.r.B. 1942 Pat. 197. 

— * — — S. 47 — Appeal — Order refusing to stay execu- 
tion — Cottversion of revisim petition into memorandum 
of appeal — Permissibility — Bengal Agriculturists' 
Debtors Act^ S. 34. 

An order refusing to stay execution proceeding^ on 
receipt of a notice under S. 34 of the Bengal Agricul- 
turists’ Debtors Act, comes within S. 47, C. P. Code, 
and is appealable. Where the value of the^ decree is 
above Rs. 5,000, the High Court has jurisdiction tp 
convert it revision petition into a memorandum ^of 
appeal from the original order, {Muhherfea and 
J /,) MAHOMED ABDUL WASHE B«0jENl>RA 

Mohan Maitra. 49 53% 
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S. ^1—Ai>p€al— Order refusing to stay proceed- ! 

ing under S. 1/4, 8. T. Act. j 

An Older ot an cxecaiini^ Court refusing to stay 
prooeediijg under iS. 1/4 ot cae Bengal Tenancy Act in 
spite of d notice under B. 34 of Bengal ‘\gricaltaribt’s 
Debiois Act is an order lelating lo execution, and 
altnough the auction-purchaser is a party to the proceed 
ing, it IS still au order .va.o-i -virtiin S. 47, C. P. 

code the question at issue being one in which the 
judgment-debtor on the one hand and the decree- holder 
on the other are really interested. This being so the 
order is open to appeal and an appacation under S. Il5, 
C.P. code, is not accordingly competent. (Biswas and 
Roxburgh.^ /,) MUKIMANNLSSa CHA UBHb'JKAJSl V. 
RamESWaR ShukUL. Ie4 I.C. 805=14 E.C. 17=45 
O.W.N. 379=A.LE. 1941 Cal. 264. 

'"-"'S. 47 — Appeal — Order setting aside execution 

sale* 

An order setting aside an execution sale on an appli- 
cation by the judgment debtor under S. 47, C. P. Code is 
appealable as a decree. (Henderson^ J.) Uday ChanD 
Mahtab V . Phamndra Lal Ghosh. I.LR. (i944)l 
Oal. 28 = 218 LO. 198 = 18 E.C. 17=A.I.R. l944Cal. 
884. 


— ^ S.47 — Appeal — order under 0. 21,7?. 66, amend- 
ing sale proclamation — If judicial or administra- 
tive — Appealability, 

An order of the executing Court amending a sale pro- 
clamation, giving certain particulars about encumbrances 
or liens on the property proclaimed for sale, under O. 
21. R. 66, C, P, Code, is not appealable. It is only an 
administrative order and not a judicial one. Even if the 
Court proceeds under the rule after a summary inquiry 
and purports to decide disputed rights between the parties 
the decision would be an -interlocutory decision only and 
not final. (Davts C,J, and Tyabji^ J.) GhanSHaMDAS 
V, Khodabadi Amil Co-operative Credit Bank 
Ltd. I.L.R. (1941) Kar. 199 = 195 I.C. 867 = 14 R. 
a. 30=A.I.a. 1941 Sind. 101. 


— “S. AT— Appeal — Parties — Objection filed only by 
one of the heirs of judgment-debt of — Appeal by decree- 
kolder — Other heirs, if necessary parties. 


Where an objection under S. 47 C. P. Code, was filed 
by only one of the heirs of the deceased judgmen* -debtor 
it is not necessary for the decree holder filing an appeal 
to make the other heirs parties in it. (Henderson /.) 
RADHABALLAV BaSaK V, MAHENDRA KUMAR SEN. 

45 C.W.N. 342. 

— ’S. 47 — Appeal — ^'Pariy to suif^ — Meaning — 

purchaser of mortgaged property impleaded as party in 
suit on mortage — Execution of personal decree — Objec- 
tion by purchaser— -Order on— Appeal — Competency, 


In order that a person may be regarded as a party t< 
the suit within the meaning ofS . 47, C. P. Code it is no 
necessary that he should be a party to the decree sough 
to be executed, but he should be a party to the sui 
in which the decree is passed. Where in a mortgage sui 
the purchaser of a portion of the mortgaged property i 
impleaded as a party, and a mortgage decree i 
^ssed, and subsequently a personal decree is passed ii 
the suit such purchaser must be regarded as a Dart 
to the suit, m poceedings for execution of the persona 
de»ee although the personal decree is not agaksthin 

wLe\rS .tn- r^^^P^-edalalnstMm 

waere he rwses objections to execution in reaoect n 
such personal decree, his objections fall under S. 47 an< 
an order on such objection is subject to appeal aw 


0. P. CODE (1908), S. 47. 


second appeal, (y arma and Chniterlii J J f) SaMhu- 
TRAi V. Samraran Rii. 22 Pat 678=211 I.C. 604 
=10 B.R. 423=16 R.P. 246=25 P.L.T. 44=A.I 
R. 1944 Pat. 105. 


S, 47 — Appeal— Person wrongly held to be ro 

presentatiVd of party to suit — Right of appeal — ObUir 
tion to appeal by respondent — Sustianabihiy , 

It is true that a pei>on who is neither a party to a 
suit nor a representative of a party within the meaning 
of S. 47, C. P. Code, has no right of appeal from an 
order. But an appeal does lie if the Court purports to 
make an order un Jer a provision of law wrongly assmn* 
ed by it to be applicable, though it was not really appli- 
cable, proviued of course that an appeal is ordinarily 
periiiiiied against oiders lightly made under that provi- 
sion. Where the lower Court has held in effect that a per- 
son was the representatives of a party to the suit, though 
he is a stranger to the suit, it is open to that person to 
appeal from that order. A respondent w^ho has invited 
the Court to pass the order under appeal on the footing 
that the appellant was the representative of a party to 
the suit or of one w'ho was sufficiently represented in the 
suit, cannot be permitted to urge the contrary in bar of 
the maintainability of the appeals (Krishnaivisami 
Ayyangar and Kunhi Ramarif J J.') ANJAYYA V. GUN- 
DAKAYUDU. I.LR. (1943) Mad. 702=313 I.C. 
406 = 17 R.M. 103=56 L.W 756=1943 M.W.N 
89=A.I.R. 1943 Mad. 381 = (1943) 2 M.L.J. 539! 

S. 47 — Appeal — Rateable distribution — Decision 

as between rival decree-holdera — If appealable. Set 
C. P. CODE (1908), ss. 73 and 47-~APPeal. 1940 
Rang. L.R. 718. 


'--Ss* 47 and 73 — Appeal — Rateable distribution— 
Order as to — Contest between rival decree-holders onl^^ 
No appeal lies from an order under S. 73, C. P. Code, 
when the contest is betw’een the rival decree-holders 
only and is one in which the judgment- debtor is not 
interested. {Bosef /.) BalmuKUND JaiNARAYAN v, 
HIRASAO, 1943 N.L.J. 450=I.LR, (1943) Nag, 
562=209 r,C. 251 = 16 R.N. 118 = A.I.R. 1943 
Nag. 320. 

S. 47 — Appeal — Receiver — Order directing pay- 
ment of sum of money to third party — Appealability. 

C.P. CODE, O. 43, R. 1 (S). I.L.E. (1942) Kar. 


" S. 47 — Appeal — RePresentati ve — Decree against 
insolvents — Attachment and sale of property — Notice 
not served on 0 facial Receiver — Application by latter to 
set aside sale on ground of non- service of notice — RejtC* 
tion — Appeal — Maintainability —Official Receiver — If 
representative of judgment-debtor. 

Official Receiver in insolvency cannot be regarded 
rnerely as the representative of the creditors. He 
represents the insolvent and the debtor*s interest in the 
properties of his estate devolves on him. Where in 
execution of a decree against certain insolvent debtors 
properties belonging to them are sold without implead- 
ing the Official Receiver or serving a notice on him 
Code, an application by the 
Official Receiver to have the sale set aside on the 
ground of non-observance of O. 21, R. 22, C.P. Code, 
falls under S. 47. The dispute being one between the 
decree holder and the representative of the judgment 
debtors S. 47, C.P, Code, has full application and an 
appeal therefore lies against an order rejecting 
the appUction of the Official Receiver. (JUaeh CJ* 



821 


CT/IL, CRIMINAL AND REVENUE.- 


822 


0. P CODE (1908), S. 47. ; 0. P. COPE (1908), S, 47. 

Krishnaswami Aiyangar /.) OFFICIAL ReCFIVER, ^ questioning the propriety of the order and the sale held 
NELLORS C'. VeNKIAH. 198 I. C. 417=14 R.M. i in pursuHtice of the order. {Mukherfea and Ellis^ J j:) 
435=53 L.W. 498—1941 M.W.N. 577=A.I.R. i Sarat Chanbra Gayan v. Port Canning and 
1941 Mad. 606=(1941) 1 M.L.J. 569. j Land Improvement Co., ltd. 80 C.L.J. 35. 


S 47 — Appeal — Sale in execuitm of charge 

decree — Purchase by stranger — Obstruction by private 
purchaser f'oni judgment debtor — Applicaiicn for remo- 
val of obstruction — Order dismissing — Appealability — 
Remedy, 

A dispute between two representatives of the judg- 
ment-debtor, in which the decree-holder has no concern, 
does not fail under S. 47, C. P. Code, and an order as to 
such dispute is not appealable. Where an applicadon 
under O. 2i, R. 97, C. P. Code, by a stranger auction 
purchaser at a sale in execution of a decree creating a 
charge on immovable properties, to remove obstruction 
by a private purchaser from the juJgrr.ent-debtor, is 
dismissed, the remedy of the applicant is by way of suit 
under O. 2l, R. 103 and not by way of appeal; S. 47 
does not apply, as the contest is not between the oppos- 
ing parties in the suit or their representatives. {King 
and Shahabuddm, J/.) MallarI RaO v. SlVAGNANA 
Vandayar. 213 I.C. 70 = 17 R.M. 18=1943 
M.W.N. 602=56 L.W. 560=A.I.R. 1944 Mad. 
n = (1943) 2 M.LJ. 391, 

*— ^-S. 47 — AppeahgT ransf eree of transferee from 
judgment debtor — Objections by to aiiaihment — Order 
on — Appealability — Representative — 0, 21, R, 58. 

A transferee from a transferee from a judgment- 
debtor is not a representative of a judgment-debtor, 
and the objections filed by such transferee to the attach- 
ment of the property in his hands falls not under 
S. 47, C.P. Code, but under O. 21, R. 58, C.P. Code. 
No appeal therefore lies against an order disallowing his 
claim or objections. (^Ha*ries^ C.J, and Manohar 
Lall, /.) Ram Behari Sahai v, Binda Prasad. 
194 I.C. 45 = 13 R.P. 651=7 B.R. 680=AJ.R. 
1941 Pat. 394. 

47 — Applicability — Alteration to party wall 

after judgment and before appeal — Remedy. 

Where after a decision that a wall is party wall, and 
before an appeal is preferred therefrom a party makes 
alterations thereto without the knowledge or consent of 
the other side it is an obstruction raised during the pen- 
dency of the suit and it should be ordered to be removed 
on application made? by the executing Court under S. 47, 
C, P. Code. (Davies,) ACHaL DaS v. SuNDARAM. 

1940 A.M.L.J. 120. 

S. 47 — Applicability — Application by judgment- 

debtor to set aside execution sale on ground of want of 
jurisdiction — Application made after confirmation of 
salt — If maintainable • 

An application by the judgment-debtor to set aside 
an execution sale on the ground that the executing 
Court had no jurisdiction to proceed with’ the execution 
and put up the property to sale after receipt of a notice 
under S, 34 of the Bengal Agricultural Debtors* Act, 
raises a question relating to the execution of the decree 
between the judgment-debtor on the one hand and the 
decree-holder on the other, and the fact that the 
stranger purchaser who though not a party to the suit is 
interested in the result does not operate as a bar to the 
application of S. 47, C. P. Code. The fact that the 
sale has been confirmed is no bar to the application 
under S. 47 ; but if the judgment-debtor was actually a 
party to the order for sale or was aware of the proceed- 
ing and did not appeal against it, he is precluded from 


j 'B. 47 — Applicability-^''^ Between the parties to 

\ the siitf' — Into pretation — Conflict in the suit — Neces- 
j sity — Defendants sailing together ami supporting each 
} other — Conflict in execution — Appeal — Maintainability , 
j It is necessary that there should have been a conflict 
I in the s-uii: between the parties in order that the decision 
j of the question arising in execution between them could 
come under S. 47, C. P. Cone. Where in a suit tw'o 
defendants sailed together and supported each other but 
in exe'-uiion ti^ere is a conflict of iriterest and oiders 
are passed in favour oi one against the other, the case 
does not fall under S. 47, C. P. Code and hence an 
appeal against the (jrder in execution vtill not lie. 
(iffadsworth Offg. C.J. and Pataujali Sasiri^ /.) 

Bagyalakshmi ammal V B.appu Aiyar. 1945 M. 
W.N.7S1 = 5SL. W. 631= (1945) 2 M.L.J. 567. 

S. 47 — Applicahiiity — Bihar Moneys* 

Lenders Act, S. 13 — Order under — If decree — 
5 " econd appeal — Maintainability. 

Obiter; — An order under S. 13 of the Bihar 
Money Lenders Act amounts to a decree and 
comes within S. 47, C. P. Code, and a second ap- 
peal is therefore competent. {Meredith, J.) 
Lal Bahadur Singh v. Bishwanath Prasad 
Singh, 198 I.C. 204 = 14 R.P, 412 = 1942 
P.W.N. 28=8 B.R. 335=23 P.L.T. i4=A.I.R. 
1942 Pat. 237. 

S. 47 — Applicability — Co-decree-holders — 

Dispute between— Order on— Appeal. 

For S. 47, C.P. Code, to apply, the contest 
must be between the opposing parties in the suit 
or their representatives in interest. Where the 
dispute is one merely between co-decree-holders 
in which the judgment-debtor has no concern, 
S. 47 does not apply and an order in that matter 
cannot be the subject of an appeal. (Leach, 
C. /. and Lakshinana Rao., J.) Bapanna Garu 
z/. jAGciAH. 209 LC. 589=1943 M.W.N. 228= 
56 L.W. 169=A.I.R. 1943 Mad. 407=Cl943i 
1M.L.J.271. 

S. AT— Applicability — Court of Deputy 

Collector under Bengal Rent Act. 

S 47, C. P. Code, does not apply to the Court 
of a Deputy Collector under the Bengal Rent 
Act. A party aggrieved by an order passed by 
that Court in execution proceedings has, there- 
fore the remedy of a suit. (Henderson, J.) 
Sakkal Sardar V. IswAR Das Thirani. I.L.R. 
(1941) 2 Cal. 366=199 I.C. 740=14 R.C. 629= 
A.I.R. 1941 Cal. 230. 

S. 47 — Applicability — Decision underi0.21, 

R. 63 H (Patna) — Appeal — Court-fee. See 
Court-fees Act, Sch. I Art. 1 and Sch. II, Art. 
11. 22 Pat 278. 

S. 47 — Applicability — Dispute between 

party and his representative or between persons 
representing same party. 

j S. 47, C. P. Code does not apply^ where the 
dispute arises between a party and his own„ W 
presentative or between two person^ who .horn 
represent the same party. (Leach^ I j Pana- 
rang Raw^ Abdur Rahtnanf Kfishnoswa^* Ayyanc 
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gar and Patanjali Sastri, //.) Annamalai 
Mudali t/. Ramaswami AIudali. X.L.R. (1941) 
Mad. 438-196 I C. 204=14 R.M. 255—1941 
M.W.N. 149^53 L.W. 27=AJ.R. 1941 Mad, 
161=(1941) 1 M.L.J, 45 (F.B.). 

S. 47 — Applicability — Equities in favour of 

judgment-debtor — Agitation. See EXECUTION'- 
mortgage Decree. i,1945) 2 M.L.J. 544. 

— S. 47 — Applicability — Execution sale — Ap- 
plication to set aside on ground of non-compli- 
ance with S. Uj Bihar Money-Lenders Aci~ If 
falls Under S. 47 or O. 21, R, 90— Limitation. 
See Limitation Act, Aet. 166 . 23 Pat. L.T. 139. 

S. 47 and O. 21, R. 90~-App/icabt7tty— 

Execution sale — Application to set aside on 
ground of want of jurisdiction — Order on — 
Second appeal. 

An application to set aside a sale on the 
ground of want of jurisdiction in the Court exe- 
cuting the decree and holding the sale falls under 
S. 47, C. P. Code, and does not fall under O. 21, 
R. 90, C. P. Code; hence an order passed on that 
application is open to appeal and second appeal. 
(Harries, CJ, and DhaJe, J.) Mohan Lal 
MAHTot;. Shibdhary Chaube. 197 l.C. 651 = 
14 RP. 327=8 BR. 273=22 Pat. L.T. 1018= 
A.I.R,1942 Pat. 146, 

— — S. 47 — Applicability-Execution sale — Ap~ 
plication to set aside on ground of want of notice 
^wr to fresh proclamation of sale— Order on — 
Second appeal— Competency — Limitation. 

Where notice has not been issued to the judg- 
ment-debtor before a fresh proclamation of sale 
ts settled, and failure to issue notice is alleged 1 
to constitute a defect which entitles him to come 
under S. 47, C. P. Code a second appeal will lie 
against an order passed on an application made 
by niin for setting aside a sale. Where the ap- 
plication IS not filed within thirty days from the 
^tc of. sale it is barred under Art. 166, Limita- 

under S.47 

C, P. Code, and not under 0.21, R.90. (Kuppu- 
swami Ayyar, J.) Periyannan Kaladi z;. Rama- 
Pallavarayan. 68 L.W. 235=1945 
M.W.N.474-(1945) 1 M.L.J. 267. 

t S. 47-;Applicability— Execution sale— Set- 

ting aside^ower of Court under S. 47. See 
C. P. Cx)DE, O. 21, R, 90. A.I.R. 1941 Pat. 566 

— ^PPllcahiliif^Order made 
f Si if appealable under S. 47 — Test 
defendant order to give security on 
failing to do so is ordered under S 151 C P 

IX.R.1945 Kar. ll6=i.I.R. 1945 

■Partition decree direct- 

tng payments and for payment ef fl.JeT 

Payment to creditor, iy one-kioM L set ‘T 

ptMduebyhimtltheot^lf 
Where a partition decree provided for 
Certain amounts by the plaintiff 
defendant and also declared tte famUv liaM- 

^®taiu debtS|inan application for execution by 


0. P. CODE (1908), S. 47. 

the defendant for the recovery of the amounts 
piyable to h’m by the plaintiff a set off was 
pleaded, tae pla'.itiff's application claitniai? 

1, et off tor the amounts paid by him Could 
be treated as a suit for contribution under 
the powers conferred by S. 47, C. fh Code, and 
the relative rights of parties gone into. (Stone 
C. /. and Bose J.) Yeshwantrao v. Bhaskes- 
RAO. 1941 N.LJ. 653. 

— S. 47 and O. 21, R. 53 -^AppUcabiUtyPo^if 

of Court to cxarmne .\ubstaiice of applitatton. 

Although objections are headed under R.58of 
O. 21, C P. Code it is open to the Court having 
regard to the nature of the objections and the 
character which the objectors occupied in rela- 
tion to the proceedings to treat them as having 
been made under S. 47, C. P. Code. (Bennetti 
and Ghulam Hasan, //.) Banicey Behari Lalzi 
Brij Rani. 20 Luck. 226=1944 O.W N. 410=: 
1944 A.W.R. (C.C.) 246=1944 O.A. (C.C,) 
246=A.I.R. 1944 Oudh 314. 

S. 47— Applicability— Proceeding under 0. 

20, R. 12 — If one in execution — Award of mesne 
profits in prelimio.ary decree for partition and 
direction as to mesne profits — Appeal — If lies. 
See C P. Code, S. 2 (2 ) and 47. I.L.R. (1941) 
Kar. 563. 

S. 47 and O. 21, R. 58 — Applicability- 

Representative — Insolvent judgment-debtor— 
Attachment— Objection by Official Receiver that 
all properties vested in him from date of insol- 
vency petition— Order disallowing objection- 
Appeal-Competency — Remedy — Suit . Official 
Receiver, Guntur v. Seshayya. [see Q. D. 1936 
—’40 Vol. I, Col. 3277.] A.I.R. 1941 Mad. 262. 

S. 47— Applicability — Transferee of judg* 

ment debtor’s property paying decretal amount 
under protest to raise attachment and applying 
for refund — Power of Court to order. jAisiN- 
GHANI, In re. [see Q.D, 1936-40 Vol. I. Col. 3276.] 
191 I=C. 635=*13 R.S. 160. 

S. 47— Application to set aside sale—Ples 

that property was not saleable under S. 60 (1) 
(c)— Limitation — Limitation Act, Art. 166. See 
Limitation Act, Art. 166. 21 Pat. 774. 

' S.47 Bar of suit — Application to amend plaint 

in mortgage suit^ decree and sale certificate to correct 
desert pUon of properties— Order rejecting— Remedy of 
applic&nt^Separatesuit—Barofs—Pcfwerof Court ii 
treat plaint as proceeding under S, 47. 

A question as to what should be the substituted 
security in the case of a mortgage decree or 
as to whether the sale certificate should be 
amended falls within the ambit of S.47, CP. 
Code. An order refusing an application fof 
amending the plaint in a mortgage suit the 
decree and the sale certificate, by correcting the 
description of the properties given therein con* 
sequent on the alteration of the mortgagoPs in* 
terest from Pucca to kham share as the result of 
a collectorate partition of which the decree* 
Holder came to know only subsequent to the sale 
5 decree, is appealable under 
:5. 4/, c. P. Code as the question relates to the 
execution, discharge and satisfaction of the 
decree under S. 47. A separate suit by the 

decree-hplder is npt maintainable. The plaint k 
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0. P. CODE (1908), S. 47. 

such a suit can however be treated as a proceed- 
ing under S. 47, C- P. Code, subject to limitation. 
{Harries, C. J. and Manohar Lall /.) Sitaram 
Singh v. Janardhan Singh. 1943 P.W N. 45. 

S. 47— Bar of suit— Decree for money 

against ward of Court of wards — Leave of Court 
not obtained— Execution disallowed on ground 
of non-compliance with S. 60-A. Bengal Court 
of Wards Act-Suit on decree — Maintainability 
— Principles. Lachmi Narayan v, Mahomed 
Mehdi. [see Q.D. 1936-40 Vol. I. Col 3277.] 20 
Pat. 223=192 I.C. 387r=13 R.P. 455=7 B R. 
385=A.I.R. 1941 Pat. 70 

S.47 — Bar of suit — Decree for possession — Pos- 
session obtained zuitkout execution — Suit on subsequent 
dispossession — Mai^iiainabihiy. 


0. P. CODE (1908), S. 47. 

decide it. But once he is brought on the record 
as the legal representative of a deceased judg- 
ment-debtor it would not be open to him to raise 
questions which uould amount to challenging the 
decree or going behind the decree. Hence, a 
I reversioner impleaded in execution as the legal 
I represeiitati\ e of the judgment-debtor a Hindu 
, widow, against whom a decree for sale on the 
I basis of a mortgage of her husband’s property 
has been pas>ed, can raise the question as to the 
validity and binding nature of the mortgage in a 
separate suit, though he may not have raised the 
question in the execution proceedings {Ghulam 
Hasan and Kaul, JJ.) Ganga Singh v. Hadri 
Singh. 1945 O.A. (C C ) 207=1945 O.W.N. 
290=1945 A.W.R. (C.C.) 207= 1945 AX.W. 
(C.C.) 255. 


Where persons who have obtained a decree | S. 47— Bar of suit— Malabar Compensation 

for possession get possession without execution ! for Tenants' Improvements Act, Ss. 5 and 6 — 
and are subsequently dispossessed, they are j Decree for eviction snbject to payment of corn- 
entitled to sue for possession, The fact that 1 pensation for improvements — Non-execution — 
they did not execute their decree does not debar I Suit by landlord for rent for period subsequent 
them from suing for possession, as under S. 47 I to suit— Competency. See MalabarTompensa- 
C. P. Code, it is not necessary fc^r tliem to seek 1 tton for Tfnants’" Improvements Act, Ss. 5 
possession through execution, when they are land 6. (1945) 1 M.L.J 326. 

already in possession. (Ghulam Hasan and | « ^ . 

Madeley n.) L^ltu Singh t'. ^fANGAU Sikgh. I SAl-Bar of i/ecnt rtsfeci 

17 Luck. 109=196 I.C. 99=14 R.O. 132=1941 ! decree^ 

R.D. 777=1941 O L.R. 645 = 1941 O-A. 739= ^ Ider and delt-usry of possession — Subsequent decree on 
1941 A.W.R. (Rev.) 77*1=1941 0,WN. *1014= ' mart eaee of shire m same hnise — Sale — Purchase by 
A l.R. 'l94'l budh. 615 * \ decree holder — Application for delivery — Dismissal on 

ohsi rue tton by prior purchaser — Remedy — Appeal — 
S. AT— Bar a^suit — Execution sale of property Separate suit — Competency. 

in contravention of S .\2- A, Ckota Nagpur Encumber^ j ^ t 

ed Estates Act — Obi ection— Dismissal — Suit to declare ; The appellant s vend^or w’as the mortgagee of a 
sail void a«d /or toss, from as,ciion | two-thuds share in a house, i-ncter a _ mortgage 

Miint.-inaoilitv executed by two members of a joint Hindu 

I family who purported to mortgage their share. 

The question whether a certain property can be 1 After their death, a suit was brought on the 
sold in execution in contravention of S. 12-A of | mortgage against his nephew S, as their legal 


the Chota Nagpur Encumbered Estates Act is 
essentially one falling under S. 47, C. P. ^Code 
and must be decided in execution. The judg- 
ment-debtor cannot raise this question in a 
separate suit although such suit may be brought 
not against the decree-holder but against the 
auction-purchaser at the sale and though it may 
be assumed that the auction-purchaser is not a 


representative ; a decree was passed and in execu- 
tion, the appellant’s vendor purchased the pro- 
perty. S himself had mortgaged the entire house 
purporting to act as manager of the joint 
family of himself and his two uncles, to the 
respondent who brought a suit and in execution 
of the decree obtained by him, purchased the 
house. He got delivery of possession. When the 


representative either of the judgment-debtor or appellant tried to obtain delivery of possession, 
of the decree-holder. Further if the judgment- obstructed by the respondent and when he 

debtor in execution objects to the sale on the applied for removal of obstruction, his applica- 
grbund that it is prohibited by S. 12-A of the .^as dismissed on the ground that his pro- 
Chota Nagpur Encumbered Estates Act and his per remedy was to file a partifion suit. The 
objection is dismissed and the property is sold appellant then filed a suit against the respondent 
the order which becomes nnal^ as against the without preferring an appeal against the order 
decree-holder becomes final against the auction- ^i^missing his application, 
purchaser as well. {FazlAli and Meredith, JJ.) " ... 4 . ^ .-.-p 

Bhagwat Narain Singh v. Mahadeo Prasad Held, (1) that in the circumstances case 

Bhagat. 21 Pat. 233=198 I.C. 411=8 B.R. 417 the contest was one between the representative of 
= 14 R.P. 457=23 Pat. L.T. 56=A.I.R. 1942 the judgment-debtor decree-holder in 

Pat. 244. execution, and fell under S. 47, C. P. Lode, (2) 


decree-holder becomes final against the auction- dismissing his application, 
purchaser as well. (FazlAli and Meredith, JJ.) " ... 4 . ^ .-.-p 

Bhagwat Narain Singh v. Mahadeo Prasad Held, (1) that in the circumstances cf the case 
Bhagat. 21 Pat. 233=198 I.C. 411=8 B.R. 417 the contest was one between the representative of 
= 14 R.P. 457=23 Pat. L.T. 56=A.I.R. 1942 the judgment-debtor the decree-holder in 
Pat 244 execution, and fell under S. 47, C. P. Lode, (2) 

^ that the appellant as the decree-holder in the 

--—S.47 — Bar of suit — Hindu reversioners im^ second execution, was still the decree-holder, he 
pleaded as legal representatives of widow in execution having purchased nothing, because the rights of 
of mortgage decree against her — Defences open — Sepa- the judgment-debtor had already been' purchased 
rate suit to challenge the mortgage in question — Main- {)y tfjg respondent in execution of his mortgage 
tainability, decree ; (3) that, through the respondent as 

When a person is brought on record in execu- chaser, as the decree holder 
tion proceedings as the legal representative of a mortgage decree acquired the rights 
deceased party, it is no doubt open to him to ^I^cree-holder and of the • judgmenPb i , 
contend that he does not occupy that capacity to some extent represented both 
and if such a qusstipn is raised, the Court tnust holder and the judgment-debtor, in .oppo® R 
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claims of the appellant (the decree-holder in the ! 
second execution), he was certainly putting for- 
ward rights derived by him from the judgment- 
debtor which would disentitle the^ appellant to 
proceed against the property in which the judg- 
ment-debtor had no longer any interest, the 
whole rights having been acquired by the pur- 
chaser in the earlier proceedings ; (4) that there- 
fore the proper remedy of the appellant was to 
appeal from the order dismissing his application 
for removal of obstruction and delivery and not 
to file a separate suit. {Horwill /.) Bala- 
LINGAYYA ro SUNKU N ALLAY YA. 215 I.C. 130 = 
1943 M.W.N. 830=A.I.R. 1944 Mad. 62= 
(1943) 2 M.L.J. 508. 

.3 47 — Par of suit — Mort^a^e suit — Party 

claiming property by title paramount and Add to be net 
necessary party to suit — Procedure — Dismissal of suit 
as against such party — Propriety — Such party — If 
party to suif* — Explanation to S. 47 — Question bet- 
ween such party mid decree-holder — Separate suit — If 
barred. 

Where in a mortgage suit some defendants 
plead that they are entitled to the property in suit 
and claim the mortgaged property or an interest 
in it by title paramount, and the Court holds that 
they are not necessary parties to the suit, the 
Court should order their names to be struck out 
of the plaint. It is not correct for the Court to 
dismiss the suit as against them. Where, instead 
of so directing that such parties should be struck 
out as having been improperly impleaded, errone- 
ously makes an order dismissing the suit as 
against them, such persons cannot properly be 
said to have been parties to the suit within the 
meaning of the Explanation to S, 47, C. P, Code. 
A question which arises between them and the 
decree-holder in the execution of the decree 
cannot also properly be said to be one relating to 
the execution of the decree. A separate suit is 
therefore not barred by S. 47. {Agarwala and 
Shearefi //.) Kusmi-u. Sadastva Mahto. 21 
Pat, 601=201 I.C. 196 = 8 B.R. 770=15 R.P 34 
=23 Pat. L.T. 354=AJ,R. 1942 Pat. 432. 

S. 47 — Bar of suit — Partition suit — Decree — 

Provision that sharers other than plaintiff will he put in 

possession of shares on paying necessary Court-fee 

Separate suit by defendant-sharer for recovery of share 
— Maintainability, 

Where a decree in a partition suit provides 
that the remaining sharers other than the plain- 
tiff shall be put in possession of their respective 
shares on paying the necessary Court-fee, the 
proper method of reading such a decree is that 
it declares the right of the sharers to the pro- 
perties allotted to them and gives an option to 
the defendant-sharers to pay the Court- fee in 
respect of the properties allotted to them and 
seek possession if they like in execution of that 
decree. But it does not oblige them to do so, and 
hence a separate suit for possession by a sharer 
defendant is not barred “ by S. 47, C. P. Code 
But a depee may be passed in favour of a defen- 
dant without any condition particularly as re- 
gards his payment of Court-fee. Such a decree 
may be one executable under S. 47, C P. Code 
and may a separate suit, But before a 
separate suit can be barred, there must be an un- 
conditional decree giving a defendant a right to 


C. P. CODE (1908), S. 47, 

execute the decree to get the properties allotted 
to him, {Somayya, /.) Naha Haji v, Veeraw 
204 I.C. 209=15 R.M. 718=55 L.W. 61=1942 
M.W.N 363=A.I.R. 1942 Mad. 364=Cl942ri 
ML,J.219, ^ 

S. MI —Bar of suit — Partition suit respecting 

lands paying Government Revenue — Preliminary decree 
directing that plitniiff is entitled to partition— 
execution taken otd — Fresh smt for partition — Bar of 
—C. P. Code, S, 11— Res judicata. 

Although in the case of a decree determining a right 
to partition which could be executed, it would fall under 
S. 47, C. P. Code a preliminary decree directing that 
the plainiff in the suit was entitled to partition is a 
merely declaratory decree, which, if not subsequently 
enforced, would not debar the plaintiff from filing a 
fresh suit ; S. 47, C. P. Code, does not apply to such a 
case. In the case of property paying revenue to Govern- 
ment, the Court only directs that the plaintiff is entitled 
to partition, which alone it is competent to do. The 
matter then rests with ttie Collector to effect partition. 
Whether it is regarded as a declaratory decree or as the 
final decree of the C^>urt, there is nothing for the parties to 
do in execution, arc! S. 47 will not apply. A fresh suit 
for partition is not also barred by res judicata. Looked 
at as final decree, the prior decree would not prevent 
the Collector from performing his duty of effecting a 
partition in pursuance of the decree in the fresh suit, 
if the only difficulty be that he had not performed his 
duty; and if it is a declaratory decree, it is not a decree 
finally decided within the meaning'bf S. 11, C. P. Code 
so a.s to bar the filing of a fresh suit for partition, 
{Beaumonty C,J. and Sen^ /.) VISHNU J ANAR DAN &. 
Mahadev Keshav. I ,L.R. (1942) Bom. 14=198 
I C. 650=14 R.B. 318=43 Bom.L.R. 971=A.I. 
R. 1942 Bom. 44. 


S. 47 — Bar of suit— Person impleaded in exf 

cution as legal representative of deceased party after 
having been dismissed from suit — Claim to property 
covered by decree — If to be set up in excution — Separati 
suit — If barf ea . 


When a person comes to Court in execution proceed- 
ings as the legal representative of a deceased party, he 
cannot question the decree which has been passed. If 
the decree concerns properly in which he claims an 
interest, the decree will not be binding upon him 
unless he was a party to the suit. If he was not a 
party to the suit or if he had been dismissed from 
the suit his rights would be^ entirely unaffected 
and he would be in a position to enforce them 
in a suit instituted by him for that purpose. He 
is not compelled to have his^ own claims to 
the property decided in execution proceedings. 
(Leach, CJ., Krishnaswamt Aiyangar and Chandra- 
sekhara Aiyar, JJ.) Hamipgani Ammal^.Amma 
SAHIB Ammal. I.L.R. (1942) Mad. 271=198 
I.C. 158=14 R.M, 389=1941 M.W.N- 906=54 
L W. 448=A.I.R. 1941 Mad. 898=(1941) 2 
M.L.J. 622 (F.B.), 


— -“S. 47 — Bar of suit — Puisne mortgagee 
purchasing part of mortgaged property — Suit 
by prior mortgagee — Decree and sale without 
impleading puisne mortgagee purchaser — Appli* 
^ticri by latter under Q. 21, R. 89, C. P. Code- 
Dismissal No appeal— Suit by him for redemp* 
barred by S. 47 or 0. 

R. 92 (3) C. P. Code— Right tp redeem part 
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Khialmal z;.PonuMAL. [ 3 -^^ Q.D 1936 — MOVol. 
I, Col. 3277.] 193 I.C. 247=13 R S. 214. 

S. 47 — Bar cf suit — Sale of arcfst/al pyopc'r{\ 

as seif •acquired — Suit for possg'Sion on the ground of 
sale being void — AJaintainabiliiy. 

Where in execution of a decree sncestral pro- 
perty is Svold to a stranger auction-purchaser as 
the_ separate property of the judgment-debtor 
which was beyond the jurisdiction of the Civil 
Court to sell» a separate suit, the object of v\hich 
is to set aside the sale, does not lie at the instance 
of the j udgment-debtor. The question as to the 
nature of the property is one relating to execu- 
tion and the dispute is as between the parties to 
the suit and as such falls within S. 47, C. P. Code. 
(Thomas, C. J. and Gkulam Hasan. /.) Shabrir 
Band! t;. Mahomed Hashtm. 1943 O W N 418 
= 1943 A.W R. (C.C.) 141 = 1943 OA tC C ) 
273=212 I.C. 281=16 R.O. 275=A.I.R. 1944 
Oudh 43. 

S. 47 and O. 21, R. 95 — Bar of suit — SuH for 
possession by landlord decree-holder — AucHofi-ptcr chaser 
— Inclusion of claim for mesne profits — Effect — 
Limitation Act) Ait. 139. 

Where a decree-holder auction-purchaser seeks 
to recover possession of any immovable property 
purchased by him, he must proceed by way of an 
application, and not by a separate suit : in other 
words, if he wants khas possess on, he is limited 
to the remedy provided by O 21, R. 95, C P Code 
and a separate suit by him is barred by S. 47, C P 
Code. The fact that he is also the landlord does 
not give him an independent right to sue for the 
same relief. It is the auction-purchase which con- 
suitutes his cause of action and a suit bj h'm to 
recover possession cannot be refe’-red to his 
character as landlord. Art. 139 of the Limitation 
Act does not create a right of suit, hut merely 
recognises it. The landlord decree-holder auc- 
tion-purchaser cannot escape the bar of S.47, 
C. P. Code, by including a claim for mesne profits 
in a suit for^ possession. A claim to mesne 
profits can arise only when he has established 
his title to recover possession. So far as posses- 
sion is concerned, bis only remedy is by way of 
an application under O. 21, R 95 and if he seeks 
mesne profits, he must bring a separate suit for 
purpose. (Rau and Biswas, IJ.) Debi Prasad 
Bhakat V. Satish Chandra Ghosh. 218 T C 
144=18 R.C. 6=77 C L.J. 395=A.I .R. 1944 
Cal. 328 (1). 

S. 47 — Bar of suit — Suit for possession by mort- 
gagee decree-holder auction purchaser. ABDUL GhaNI 
P. Lal CHaND. [See Q D. 1936— ’40 Vol. I, Col. 
1063.] I.L.R. (1941) Lah. 91=43 P.L.R. 313. 

' ' ""S. 47 — Bar of suit — Suit on sale but decree as 
on mortgage — Defendant failing to pay amount decreed 
and plaintiff put in possession as per decree — Subse- 
quent suit by defendant for possession alleging satisfac- 
tion of mortgage out of income — Maintainability, 
Pandhari V. DIGAMBARDAS. [See Q.D. 1936 - MO 
Vol. I, Col. 1063.] I.E.B. (1942) Nag. 181. 

S. 47 — Bar of suit — Suit to declare that assign- 
ment of decree is bogus and not valid — Maintainability 

The question whether an assignment of a decree by 
the holder thereof is valid or bogus is one which falls 


C. P. CODE (19C8), S. 47. 

under S. 47, C.P. Code, and must therefore be deter- 
minded by the executing Court and not by a separate suit. 
Hence a suit for a declaration that an assignment of a 
decree "wa*: bogus and not valid is not maintainable. 
(Loiur, /.) KUNDaNMAL JaSRAJ v SURAJKI'VaR- 

Bai Tarachand. 210 r C. 605=16 R-B. 240= 
45 Bom. L,R. 859=A I.R, 1943 Bom. 455. 

S. 47 — Bar of suit — Surety for jud gment- debtor 

— Suit for declaration of discharge from liability on 
grou'rid of adi ustmeni between creditor and debtor-—' 
Maintainability. 

Where a decree, for the satisfaction of which, a person 
has stood surety, has been materially altered hy reason 
of an adjustment between the judgn’ent-creclicor and the 
judgment-debtor wi'h'^ut the consent of the surety, the 
latter is discharged from his liability, on the piinciple 
of S 135, Contract Act, even through the adjustment 
ha*^ not been certified to the executing Court. It is open 
to the surety to file a suit for a decla.-atic-n that he has 
been discharged on account of the adjustment between 
the creditor and the debtor. Such a suit is not barred 
by S, 47, C.P. Code, the surety not being a party lo the 
original suit. (Divatia^ /) PONDHU AVaSU p. 

DAnADTi Ekoba. T L.R (1943) Bom. 382=209 
I C. 435=45 Bom. L.R. 438=A.I.R. 1943 Bom. 
246. 

S. 47 — Decree- holder assigning his decree — 

Ejre'ution appheatun hv assignee — Decree-holder can- 
not app>-al against order thereon. 

Where a decree-holder has assigned the decree and 
the assignee who files an execution application does not 
apteal against the order thereon the decree-holder 
though a cannet appeal. The di‘-pute is one 

between the decree holder and his assignee and the re- 
mec'y is hy wav of suit or'lv. {.bf i< ppuswanii Aiyar, 
/) SA'-'KaD 'LTNGam Pn T.AT v !>.• \^fAPW.AMI Nat- 
CKFR 57 LW 552 = 1944 M.W N 645=A.I.R. 
1945 Mx.d 25 = (1944) 2 M.L J. 323. 

S. 47 — Rxerutibility of decree — De^'ree fixing 

monthly maintenance — A cement bv decree- hold er 
giving up portion of maintenance — If amounts to 
noi>ation. 

Where the bolder of a decree for maintenance gives 
up a portion of her maintenance that cannot amount to 
a novation as the mode of payment under the decree is 
not changed and no extraneous matter has been brought 
into the decree. The executing court therefeme can 
execute the riecree as it stands. (Mir Ahmad, /.O') 

Santo Devi p. t al rH-\Nn. 198 I.C. 734=14 
R. Pesh. 75=A.I.R. 1942 Pesh. 13. 

S. 47 — Executability of decree — Decree for 

future maintenance creating charge on property — 
Arrears of future maintenance — Recoverability by exe- 
cution — "Fresh suit — Necessity, B a SUM ATI KUAR z/, 
HaRBANSI KUAR. [See Q.D MO Vol, r, Col. 

3278 1 20 Pat. 86=192 I.C. 866=13 R.P. 528= 

7 B.R. 545=A.I,R. 1941 Pat. 95. 

S. 47 — Executability of decree — Grant of time 

and instalments to Judgment-debt 01 If nervation of 

contract. 

The granting of time and instalments does not amount 
to a novation of contract and has not the effect of ex- 
tinguishing the decree. (Almond J.C. and Mir Ahmnnd 
J.) Bkhart Lal TUISI Dass 207 I.C, 342= 
16 R. Pesh. 5=A.I.R. 1943 Pesh. 29. 

S. ^1— Executability of decreeSuit m hand- 

note against members of foint Hindu familfr-Minor 
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defendants not represented by guardian— Decree passed 
only against their fathers — If can he executed against 
them* 

Where in a suit brcug;ht on the basis of a hand-note 
against the members of a joint Hindu faimly the minor 
defendants are not reprtisentrd by any guardian, the 
effect is that they are not in the eye of law parties to 
the suit at all. If, therefore, no decree is passed 
against them on this ground, it cannot be said that the 
suit is dismissed against them. That being so, the 
decree which is obtained against their fathers can be 
executed against the joint family property including the 
interest of the minor sons, {Chatterjee and Shearer^ 
jjf ) Tkieeni Prasad Thak UR Prasad Singh. 
199 I C. 157=8 B.R. 513=14 R.P. 540=A.I.R. 
1942 Pat. 279. 

- S. 47 — Executing Court — Powers of — Eenami 

decree* holder — Death of — Application for execution by 
real owner—Titie — If can be adjudicated. See C.P. 
CODE, O. 21, R. 16. (1942) 2 MXJ. 463 (F.B.). 

S. 47 — Executing Court — Powers of Compro- 
mise decree — Objection that term went beyond scope of 
suit and therefore compiomise decree is invalid— If 
can be considered by executing Court. See C.P. CODE, 

0. 23, R. 3. 45 Bom. L R. 1045. 

S. 47 — ExecuHm Couri-~Powers of-Decree 

against dead person—Execuiion against his legal 
representative — Objection that the decree is a nul- 
lity* if can be go7ie into. 

It is correct to say that an executing Court 
cannot go behind a decree but that presumes that 
there is a valid decree in existence. VVhen a 
decree is passed against several persons one of 
whom was dead before the decree and it is 
sought to be executed against his legal represen- 
tatives and their contention is that the decree is a 
nullity eitker in whole or in part, then to the ex- 
tent of the nullity there is no decree. Conse- 
cmently the executing Court is not going behind 
tne decree in such a case but is considering 
■whether there is a decree or not. The executing 
Court is the proper Court to decide this. (Bose, 
/.) Bhakru V. Ramaji. 1942 N.L. J. 338. 

S. 47 — Executing Court — Powers of — 

Decree against minor. 

It c^not be said that an executing Judge has 
jurisdiction to question a decree which has been 
passed against a minor in proceedings under S. 47 
C P. Code. (Almond, J.C. and Mir Ahmad, /.) 
Mir Mahomed Shah v. Mahomed Sadio. 219 

1. C. 188~AJ.R. 1945 Pesh. 21. 

S. 47-Executing Court— Power of-Decree 
Challenged as nullity on ground of want of 
jurisdiction Objection to under-valuation of 
suit not raised in suit or appeal-If can be enter- 

M^Pat L*T ’ 855 ^^ ‘Valuation Act, 
® 54— E;rec«fi«a Court— Powers 

executing Court and that Court on an application 
for execution of such a decree is entitled an^ 
indeed IS bound to give effect to S. S4, CP Code 
tod order that the partition should be effected bv 
the Collector, although the decree omits such a j 


0. P. code (1908), S. 47. 

direction. (Niyogi and Digby, //.) Gendm^t 
Laxman. I.LR. (1944) Nag. 852=rAlR 
1945 Nag. S6. ’ 


Ss. 47 and -Executing Court-^Powers 

of— Partition decree sent to Collector for execu- 
tion— Application to Court to decide legal repre- 
sentatives if competent— Limitation Act, Art I82' 
The Court sending a partition decree for exe- 
cution to the Collector under S.54, C P. Code 
can still function judicially to decide under S. 4/ 
who are the legal representatives. The execu- 
ting Court alone can decide that point. An applj. 
cation to get such a point decided is not governed 
by Art. 182 of the Limitation Act, but can be 
made at any time before the right to obtain parti- 
tion by the Collector has lapsed. It is an inter- 
locutory matter to be decided before such pro- 
ceedings start, or while they are^ pending, but it 
falls to be decided by the executing Court under 
S. 47, C. P. Code, and not by the Collector, 
(Niyogi and Dighy, JJ.) Genpmal v. Laxman 
I.L.R, (1944) Nag. 852=A.I.R. 1945 Nag. 86. ‘ 

S. ^1— Executing Court — Powers— Post- 


decree agreement restraining execution— Enj or ct- 
ability — Bar of separate suit. 

The question whether a post-decree agreement 
will or will not be excluded from the purview of 
the executing Court under S. 47, C. P. Code, 
will depend upon the nature of the agreement. If 
a post decree agreement seeks to affect the 
character of the decree, it may no doubt be said 
that this is a question which could be raised only 
by an independent suit, and not by an application 
under S, 47. If, however, the agreement leaves 
the decree untouched and merely seeks to 
restrain its execution, it is a matter which legiti- 
rnately comes within the province of the execu- 
ting Court^ to consider and determine and a 
separate suit is net maintainable. (Biswas, /.) 
Girish Chandra Santra v. Purnachandra 
Bh attach aryya. 211 I.C. 515=16 R.C. 555= 
77 C.LJ. 224=A.I.R. 1944 Cal. 53. 


'S. 47 — Executing Court-^Power of— Power 

to award relief expressly denied in suit— Issue 
raised in suit and decided against plaintiff— Right 
to ask some relief in execution — Interpretation of 
decree — Reference to judment. 

A (Tourt executing a decree is bound by the 
decision in the suit in which the decree was 
passed. When there was a distinct issue raised 
in the suit on a point and decided against the 
plaintiff, a particular relief being thereby refused, 
it IS open to the executing Court to give the 
plaintiff what was expressly denied to him by the 
decision in the suit. Where the plaintiff speci- 
fically prays in his suit for recovery of the 
to him by sale of certain ornaments 
pledged with him and that prayer is refused, the 
Court executing the decree has no jurisdiction to 
sell those ornaments in execution. If the decree 
IS m any way ambiguous the executing Court can 
always interpret the decree with reference to the 
judgtMnt, {.Chetterjiand Dhavle, TI.) Radha- 
Gobind Chandra Das. 198 I.C. 
250=14 R.P. 414 = 7 Cut.L.T. 55=8 B.R. 401= 
A J.R. 1942 Pat. 196. 

, , . ^T'-Executing Couri^Pouer to go 
oentnd decree — Mortgage suii—Decfce directing 
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Specific property to he sold last — Executing Court 
directing same property to he sold first— If ultra 
vires. 

Where the Court has ordered marshalling in a 
mortgaged suit and ordered that a particular pro- 
perty should be sold last, the executing Court 
has no right to go behind the decree and to order 
that property to be sold first even with the con- 
sent of the parties. Such an order by the execu- 
ting Court is ultra virest and a sale in pursuance 
of such order is illegal and ultra vires. {Kuppu- 
swami Ayyar, /.) Murugappa Chettiar z-. 
Chengalvaraya Chettiar. 57 L.W. 370=A.I.R. 
1944 Mad. 465=(1944) 2 M.LJ. 8. 

-S. 47 — Executing Court — Power to grant 

relief against penal clause in consent decree — 
Separate suit unnecessary. 

An executing Court can grant relief against a 
penal provision in a compromise decree; and 
there is no reason why, in order to obtain relief, 
a party should be forced to a civil suit, A party 
claiming relief against a penal provision is not 
challenging the validity of the decree which 
contains such penal clause or seeking to go 
behind it ; it is more a matter of the interpreta- 
tion of the decree. (Davis, C.J. and Loho, /.) 
Monteiro V. Astridge. I.L.R. (1943) Kar 245= 
210 I.C. 397=16 R.S. 141=A.I.R. 1943 Sind 247. 

— S. 47 — Executing Court — Powers of — Ques- 
tion whether and to what extent decree is execut- 
able — If can he raised and decided. 

The question as to how far a decree is capable 
of execution as an executory as opposed to a 
declaractory decree is one which can be taken in 
execution. Such a plea does not go behind the 
decree. The question falls under S. 47 and has 
to be decided by the executing Court, as it is 
entirely distinct from the question whether the 
decree to be executed was or was not a valid 
decree. (Davis, CJ. and Tyabjit J-) GoDhu- 
UALv, Mt. Bhambho. I.L.R, (1942) Kar. 326= 
205 I.C. 256=15 R.S. 118=A.I.R. 1943 Sind 11. 

S. 47 — Executing Court — Powers of— 

Validity of decree or jurisdiction of Court which 
passed decree — Potver to go into. 

• An executing Court cannot go behind a decree 
and question its validity when, on the face of it, 
it is not a nullity. It is not open to the^ execut- 
ing Court to go into the question of jurisdiction, 
territorial, pecuniary or personal, of the Court 
which passed the decree, which, by necessary 
implication, must be taken to have been decided 
by the trial Court when it passed the decree. But 
an executing Court can inquire into and decide 
that a decree is a nullity not on the ground of 
jurisdiction, but because the decree passed is not 
a decree at all, such as in the case of a decree 
against a dead man. In such a case the decree is 
a nullity and cannot be executed, not because the 
particular Court had no jurisdiction, but because 
no Court at all had jurisdiction. (DaviSt CJ. 
and Lobo, J.) Shingomal Pohumal v. Khushal- 
DAS Lekhraj. I.L.R. (1941) Kar. 79=190 I.C. 
881=13 R.S, 106=A,I.R. 1940 Sind, 150. 

S. 47 — Execution proceedings — Order for 

instalments— Effect— ‘Default— Right to execution. 

Q J), 1—53 
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Once an order for instalments came into force 
the right of the decree holders to execute would 
arise on the occurrence of each default, and on 
such default it would be necessary for the decree 
holders to apply to the Court for execution for 
the amount outstanding at the time so as to give 
the Court jurisdiction to proceed in the matter. 
The Court cannot sell the property in pursuance 
of execution proceedings commenced before the 
instalment order and kept on hammer. Rampal 
Singh v. Udit Narain Pande. A.I.R. 1945 Pat. 
76. 

S. 47~Execution by assignee of decree — 

Judgment debtor not pleading satisfaction by 
payment to original decree-holder — No bar to 
raising objection under S. 47, C-P. Code. See 
C. P. Code, O. 21, R. 16, Proviso. 48 C.W.N. 419. 

S. 47 — Execution proceeding — Parties — 

Receiver in possession of property — If necessary 
party. 

A Receiver appointed in a suit under O. 40, R. 

1, CP. Code, is not a necessary party to an execu- 
tion proceeding against the property of which he 
is in possession and the omission to make himi a 
party does not, therefore, render the proceeding 
null and void. (Khundkar and Biswas, //.) 
Satyanarayan Bannerjf.e V. Kalyani Prasad 
Singh. 49 C W.N. 558= A.I.R. 1945 Cal. 387. 

S. ^1— Execution proceeding— Person made 

party to — If continues to be party to subsequent 
execution proceedings. 

There is neither principle nor authority for 
holding that if a person is made a party to an 
execution proceeding, and particularly, if that 
proceeding is finally disposed of by an order of 
dismissal, he must be taken to be a party to every 
subsequent execution that may be levied, whether 
he is in fact joined as a party or not. Each exe- 
cution case is a distinct proceeding, and there is 
no presumption of continued representation of 
parties in successive execution. (Khundkar and 
Bistvas, JJ.) Satyanarayan Bannerjee v. Kal- 
yani Prasad Singh. 49 C.W.N. 558=A.I.R. 
1945 Cal. 387. 

S. 47 — Exonerated defendant — Sale of pro- 
perty of party dismissed from suit — Suit against 
auction- purchaser for possession— Not barred. 

Where property of a party against whom the 
suit has been dismissed is wrongly sold^ in execu- 
tion if he does not go into the executing Court 
for summary remedy there is no bar to a separate 
suit by him for recovering possession of the pro- 
perty from the auction purchaser. (Abdul 
Rashid Ram Lai and Mahajan, JJ.) Surindar 
Nath v. Ram Sarup. I.L.R. (1944) Lah. 479= 
215 I C. 276=17 R.L. 128=A.I.R. 1944 Lah. 
294 (F.B,). 

S. ^1— Jurisdiction of executing Court- 

Decision on points in issue lohere decree-holder 
applies for withdrawal of the execution applica- 
lion. 

The executing Court is not debarred from 
deciding a point which has arisen between the 
judgment-debtor and decree-holder, namely a 
question of jurisdiction especially when the 
parties have gone to a full trial on the pdfpft and 
have either produced pr been giyen opportunity . 
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ol producing their evidence, hy the mere fact 
that the decree-holder had app hed to wthdraw 
his application. There i? nothing :n the Code 
which forbids a Court from deciding the ques- 
tion at that stage and there is no ^ reason why it 
should be postponed for decision in a sub.sequent 
Lplication, ((Ahmpd.JC.^ Kaptm Baksh z;. 
Agha Mohamed 208 I.C. 488 — 16 R.Pesh. 27 
AJ.R. 1943 Pesh. 67- 


— — S ^l—Miscellaneous Proceedings— Eject- 
ment under S oj Oudh Rent Act-If can be 
set aside on objection under SA7. 

As the law provides a remedy by regular suit in 
the case of an ejectment under S. 61 ol the Oudh 
Rent Act, the ejectment which has taken place 
under that section cannot be set aside by an objec- 
tion under S. 47, C F. Code 
Sheo Naratn V. SuNDAR Lal. 1941 
(Rev) S65r2)=l941 O W.N. 848 (1) = 1941 A L 
J. (Supp.) 103 = 1941 O.A. (Supp.) 496 (2)= 
1941 R.D. 590. 


S. 47 and O. 21, R. 66— Mortgagee object' 

ing to the or d er in which sale of items of property 
should take place— Discreiionary^ order— Ad- 
ministraiive convenience— Appealability of Inter' 
ference in revision. 

Upon notice to settle the terms of a proclama- 
tion in execution of a mortgage decree against 
two items of property, the third defendant in the 
case appeared and asked the Court to order his 
propertytobe sold after the other property. 
The mortgagee objected but the Court decided 
that it was in the interests of justice, and equity 
to sell the third defendant’s property after the 
other property had been sold and drew up the 
proclamation accordingly. On appeal against the 
order the question of appealability of such an 
order was raised. 

Held, that even though the decree was a 
mortgage decree, the Court had a discretion in 
fixing the order of sale and order doing so is an 
administrative order not liable to appeal. (Hor- 
will, J.) Narasimham V. Latchayya. 57 L.W. 
336=A.I.R. 1944 Mad. 429=(1944) 1 MX.J. 
459. 


Ss.47 and 144 and Court Fees Act, Sch 

II, Art. 11 — Nature of order under 5. 144 for 
purposes of Court-fee. 

An order under S. 144, C.P.Code, is essentially 
different from an order under S. 47. Such an 
order could not be obtained by proceedings under 
S. 47. A clear distinction is drawn between the 
two cases by S. 2. An order under S. 144 ^is not 
for Court-fee purposes the same as an order 
under S. 47. {Stone, CJ. and Niyogi, J.) 
Abdul Majid Shah v. Abdul Sattar. I.L.R. 
(1941) Nag. 662=197 1.0.778=14 R.N.194= 
1941 NX. J. 459=A.I .R. 1941 Nag. 313. 


■ S. 47 — Objection as to saleability of pro- 

perty^ — When could be raised Maroti v. Kisan- 
LAL, [see Q.D. 1936 — *40 Vol. I, Col. 1070.] 
IX.R. (1941) Nag. 381. 
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A purchaser of the debtor’s property is a repre- 
sentative of the judgment-debtor and it did not 
make any difference whether the property had 
been obtained in a public auction or private 
treaty. Accordingly purchaser from a receiver 
appointed to realise a money decree has a right 
of appeal under S. 47, C. P. Code against any 
order of Court affecting him. {Almond, J,C. 
and Mir Ahmad, .F) Diwan Singh v. Mahomed 
Akbar. A.I.R. 1945 Pesh. 43. 

— S. 47 — Pirties and representatives— Receivtr 

appointed under 6^.40, R. 1 — If representative of any 
party, 

A receiver appointed in a suit under O. 40, R.l, 
C. P. Code, is not a representative of any of the 
parties to the suit for the perposes of S. 47, CP. 
Code. The appointment of such a receiver, 
though it may operate to change possession, does 
not affect the title to the property which remains 
in those in whom it is vested when the appoint- 
ment is made. {Khundkar and Biswas, //.) 
Satyanarayan Bannerjee V. Kalyni Prasad 
Singh. 49 C.W N. 558=AI.R. 1945 Cal. 387. 

S. 47 — Party to suit — Defendant against whom 

suit is with drawn or abandoned . 

A defendant against whom a suit is withdrawn 
or abandoned at the last date, is a person against 
wdiom the suit stands dismissed and therefore he 
remains a party to the suit within the meaning 
of S. 47, C. P Code, and the explanation thereto. 
(Harries, C.J. and Mehrchand Muhajan. J.) Babu 
Ram V. Shaftul Zam\n. 21 7 I.C. 376=46 PX. 
R. 222=A.I.R. 1944 Lah. 273. 

S. 47 — Party to suit— Defendant unnecessarily 

joined and dismissed from suit, 

A person who was unnece'-sarily joined as one of the 
defendants and who was discharged from the suit on the 
plaintiff giving up his case against him, ceases to be a 
party to the suit, and the discharge cannot be regarded 
as a dismissal of the suit against him. If such person’s 
property is attached in execution of the decree passed in 
the suit he Is entitled to file an objection under O, 21, 
R. 58, C. P. Code. If the objection is alloived, the 
plaintiff decree-holder is entitled to institute a suit 
under O 21, R. 63 and is not barred by the provisions 
of S. 47, C.P. Code. {Puranik, J.') RAMSEWAK 
Bhurelal Hiralal. I.L.R. (1943) Nag. 462' 
=208 I C. 549=16 R.N. 93=1943 NXJ. 333= 
A.I.R. 1943 Nag. 273. 

S. Party to the suit — Minor ^ member of 

joint Hindu family — Decision aganisi major members 
— Bar of fresh suit against minor. 

Though a decision against a major member of a 
joint Hindu family may operate as res judicata against 
a minor member, not a party to the suit, in view of 
Expln. VI to S. 11, C.P. Code, it would not follow that 
he w’ould be considered as a party to that suit for the 
purposes of S. 47, C P. Code, so as to bar a fresh suit 
against him, {All sop ^ /.) RaGHUBAR DayAL v, 

Kutsum-un-Nissa*Bibi. 1945 AX.W 256=1945 
O.W N. (H.C.) 235=1945 A.W.R. (H.C.) 269= 
A.T.R. 1945 A. 392. 


S. 47 — Parties and representatives — Money-. 

decree-'-^Receiver appointed to realise money by disposing 
of iudgmeni-debtoPs ^,property— Receiver selling pro- 
perty by private treaty with Court's permission — Pur- 
cheatr, if representative of fudgment'dehtor^ 


S. 417— Party to suit — Person made party to 

to execution proceeding, 

A person who is made a party to the execution pro- 
ceeding cannot claim to be regarded as a “party to the 
suit” for the purpose of raising objection under S. 47, 
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C. ]?. Code. {Khundkar and Biswas JJ.) SaTYANAPA- 
YAN Banner JEE Kalyani Prasad Singh. 49 
C.W.N. 558~A.I.R. 1945 Cal, 387. 

-S. 47 and 0. 21, E. 2 ~-PU 2 in bar of execuBon 

•^Pre-decreg agreemtnt that mortgage decree for sale 
should not be executed against part of k)potkeca — If can 
he pleaded. 

Where 3 final decree in a mortgage suit says that the 
hypotheca or a sufficient portion thereof shall be sold, a 
person who propounds an agreement that certain items 
of the hypotheca should not be sold is clearly attacking 
that decree. Where a judgment-debtor under a mortgage 
decree for sale comes up in execution with the allegation 
that before even the preliminary decree was passed he 
had made an arrangement with the plaintiff (decree- 
holder) that certain items of the hypotheca should not 
be brought to sale, he on his part undertaking not to 
press his defence and to remain ex prate, he is clearly 
pleading an agreement which attacks the decree itself. 
Such an agreement is not a mere agreement relating to 
the execution or executability of the decree and cannot 
be pleaded in bar of execution. iBurn and Mi^ckett, 
//.) kangaya Gounder V, Muthuswami GOUN- I 
DER. 54 L.W. 157=1941 M.W.N. 1044=1941 
(2) M.LJ. 344. I 

S. 47 — Quesiicm between decree^holder and j 

Official Receiver representing insolvent iudgment- ! 
debetor — Order under 0^ 43, R. 1 (/) — Appeal j 

and second appeal — Competency. j 

A question between the decree-holder and the Official ! 
Receiver representing an insolvent judgment-debtor falls I 
under S. 47, C.P. Code and the order on such a ques- ^ 
tion is open to appeal and second appeal, even w’hen the 
order falls under O. 43, R. 1 (/\ {Leack C.J. and K up- 
puswami Ayyar^ J.) GURAVAIAH v. OFFICIAL 
Receiver, Nellore. I.LR. (1942) Mad. 614= 
201 I.C 769=15 R-M. 408=1942 M W.N. 198 
=55 L.W. 119=A J.R. 1942 Mad. 415 (1)=(1942 ) 

1 M.LJ. 283. 

" 3. 47 — Question of trust — Question whether a 

wakf is vaild or not under Shia School of Mah ^medan 
Law — If can be decided in execution proceedings. 

There is no invariable rule that in no circumstances can 
a matter relating to a trust be decided in execution pro- 
ceedings. Where such questions are difficult and com- 
plicated, execution proceedings are not the appropriate 
proceedings for deciding them. It is not so much a 
question of kind, but of decree. Where the question is 
only whether a certain wakf is or Ts not a valid wakf 
under the Shia School of Mahomedan Law it can be 
decided under S. 47, C.P. Code. {Davis^ C.J. and 
Weston, y.) SHAHBAN MOHIB v. HEMRAJ RaGHAVJI. 

1. L.R. (1941) Kar. 474=197 I.C. 884=14 R.S. 
125=A.LR. 1942 Sind 14. 

— “Ss. 47 and 68 — Question relating to execution — 
Sale by Collector — Application to set aside — Forum. 
ZIBAL7A MUKA. [See Q.D/1936-«-M0 Vol. I, Col. 1078.] 
193 I.C. 274=13 R.N. 302. 

S. 47 — Question relating to execution — Symbo~ 

Heal possession obtained against judgment-debtor — Sub~ 
sequent recovery of actual possession — Proper remedy — 
Suitor application. 

When once a decree-holder auction-purchaser obtains 
symbolical possession in execution proceedings against 
the judgment-debtor, any futher question regarding actual 
possession or dispossession is not a question relating to 


0. P. CODE (1908), S. 47. 

execution, discharge or satisfaction of the decree within 
the meaning of S. 47, C.P. Code. A second application 
by him for delivery of possession will not , therefore, He 
and his only remedy in respect of actual possession is by 
way of a suit. {Khundkar, J.) SuRENDRA PRASAD 

Lahiri z', Gobinda Das. 48 C.W.N. 15. 

S. ^1— Applicability — Application for setting 

aside dismissal of execution application for default — 
Appeal — If lies. 

S. 47, C. P. Code, is not applicable to an application 
for setting aside an order dismissing an application for 
execution for default. An order refusing such appli- 
cation is not appealable. {Malik, J) BHaGWATI 
Prasad v. The collector of Etah. I.L.R. 
(1944) All. 381=218 I C. 269=18 R.A. 6=1944 
A L.J. 298=1944 O.A. (H C.) 133=1944 A.W.R. 
(H C.) 133=A.I.R. 1944 All. 218. 

-S. 47 — Representative— -Decrees jor rent in 

favour of landlord for earlier and later periods — 
Execution of earlier decree—Sale of holding — 
Purchase by stranger — Liability of latter for 
arrears for period prior to purchase — Purchaser 
1 —If representative of judgment-dehtor. 

A stranger auction-purchaser who purchases a 
holding in execution of a decree for rent with 
notice that it is saddled with liability for arrears 
of rent for a period anterior to the date of sale, 
though subsequent to the decree under execution, 
is liable for the rent of that period. Such an 
auction-purchaser purchasing the holding sub- 
ject to a rent charge is a representative of the 
judgment-debtor, and his liability may be enfor- 
ced in execution of‘a decree for rent in respect 
of the period subsequent to the former decree 
and antecedent to the sale at which he has pur- 
chased. The rights and liabilities of the parties 
have to he worked out by execution proceedings 
and not by a separate suit; such a suit by 
the landlord for the arrears of rent for the 
period prior to the purchase under the earlier 
decree would he barred under S. 47, C. P. 
Code, his only remedy being by way of execution. 
{Agarwaln, J.) Darson Mahto v. Sheo Kumar. 
197 I.C. 688=8 B.R. 263=14 R.P. 34 1=22 Pat. 
L.T. 734=A.I.R. 1941 Pat. 612. 

S. 47 — ^^Representative** — Decree-holder at- 
taching property of judgment-debtor — If repre- 
sentative of the latter, 

A decree-holder , attaching the property of his 
judgment-debtor cannot be regarded as a repre- 
sentative of the latter, the attachment by the 
decree-holder is not effected by him as the privy 
or representative of the judgment-debtor, but by 
virtue of a right inherent in him to attach what 
is really the property of the judgment-debtor at 
the date of the attachment. (King, J ) Pethu- 
RAju Kone V, Muthuswami Aiyar. 201 I.C. 199 
=15 R M. 273=1941 M.W.N. 982=A.I.R. 1942 
Mad. 128=(1941) 2 M.L.J. 784. 

S. 47 — Representative — Meaning of. 

The word ‘representative’ in S. 47, C. P* Code# 
has a much wider meaning than the words 'legal 
representative’ used in S. 50 in asmuch as it in- 
cludes not only a legal representative but any 
representative-in-interest i. e. any transferee of 
the interest of a party. (Bennett and, GMam 
Hasan, JJ.) Bankey Befari L-al v. rani, 
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20 Luci. 226=1944 O.WN. 410=1944 A.W.R. 


(C.C.) 246 = 1944 b.A. (C.C.) 246=A.I.R. 1944 
Oudh. 314. 

-S. M--*^Representaiive’*— Meaning of— 

Assignee of decree — Assignment challefiged by 
creditor of decree-holder—Plea that transfer is 
fraudulent and fictitious Duty of executing 
Court. 

Tlie term ^^representative'* in S. 47, C. P. Code, 
is not confined to legal representatives but would 
also include the representatives in interest who 
may have obtained or who may allege to have 
obtained a decree-holder’s interest by transfer or 
assignment, if that assignment is challenged by 
a creditor of the decree-holder and it is pleaded 
that the assignee is not the representative of the 
decree-holder, that the decree cannot be taken to 
have been assigned so far as the decree-holder is 
concerned and that the interest in the decree still 
continues to vest in the decree-holder, the ques- 
tion has to be gone into by the executing Court. 
(Abdur Rahman, /.) Ademma v. Subbamma. 
55 L.W. 682=1942 M.W.N. 826=206 I.C. 381= 
15 R.M. 960=A.I.R. 1942 Mad. 714=(1942) 2 
MXJ. 491. 

S. 47 —“Representative” — M eaning — Auc- 
tion-purchaser of judgment-debtor’s property in 
execution. Basumati Kuar v. Harbans! Kuer. 
{see Q.D. 1936-MO Vol I Col. 3279]. 20 Pat. 86 = 
192 I.C. 866=13 R.P. 528=7 B.R. 545=A.I.R. 
1941 Pat. 95. 

— S. 47 — Representative — Mortgage decree — Exe- 
cution — Purchaser at sale — If representative of either 
party — Dispute between purchaser and decree holder — 
If falls under SAl. 

An auction-purchaser purchasing mortgaged 
property under a mortgage decree acquires the 
interest of the mortgagee decree holder as well 
as that of the mortgagor judgment-debtor in the 
mortgaged property and such purchaser is there- 
fore, necessarily a representative in interest of 
the decree-holder as well as of the judgment 
debtor. A question arising between the auction 
purchaser and the decree-holder is one that falls 
under S. 47, C. P. Code. {Tyahii^ J.) Piruji Haza- 
Rijip. Amratt. I.L.R. (’1944) Kar. 284=218 I.C. 
486=:A.I.R. 1944 Sind 233. 

— — S.47 — Representative — Purchaser hound by doC’ 
trim of lis pendens — If representative. 

A purchaser who is bound by the doctrine 
of lispendens is a representative in interest and 
is therefore a representative within the meaning 
of S. 47, C. P.Code. (Niyogt and Dighy, //.) 
Gendmal V. XrAXMAN. it.lr.R. (1944) Nag. 852= 
AJ.R. 1945 Nag. 86. 

— S. 47 — Representative purchaser from decree^ 
ho Ider purchaser— If representative of judgment debtor. 

A purchaser from a decree holder who has 
purchased the property in execution of his own 
decree against the judgment debtor is not a re- 
presentative of the judgment-debtor. KBoie^ j.) 
Rxjkhmani V. Ramsaroop. ILR. (1944) Nae 
739=1944 N.L.J 385=AJ,R. 1944 Nag. 3 24. 

S. ^1--*'Representaiivd*—Purchaserin execution 

of money decree-Right of appeal against order in esyecu* 
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tion of another decree against judgment-debtor when 
he is not a party to the latter decree, 

A purchaser in execution of a money decree 
is not a representative of the judgment-debtor 
within the meaning of S. 47 C. P. Code for pur- 
poses of execution of another decree against the 
same judgment-debtor, so as to entitle him to 
appeal against a decision or order in the course 
of execution of the latter decree to which he is not 
a party. A representative in interest within the 
meaning of S. 47 includes only a purchaser of the 
judgment-debtors interest, who so far as that 
interest is concerned is bound by the decree. 
(Agarwala, J.) Lakhpat Lal v. Makhan Ram, 
201 I.C. 785=8 B R. 838=15 R.P. 77=23 Pat. 
L.T. 342=A.I.R. 1942 Pat. 369. 


S. 47 — ^ Rips'! eniative' — Stranger purchaser in 

execution of money dec^'ce — If representative of decree- 
h Ider — Suit for possession from judgmeni-debtoPs 
representative in interst — Mainiainabiliiy. 

In execution of a money decree certain immo- 
vable property was attached on 18th September 
192L On 26th September 1921, the v;idow of the 
judgment-debtor (he having died) sold the pro- 
perty to the 1st defendant On 7th January, 1922, 
the property was sold by the Court in execution 
proceedings, and the plaintiff, a stanger, became 
the auction purchaser. The plaintiff, who obtained 
a sale certificate only on 30th November, 1931, 
filed a suit on 1st Match 1932, for possession from 
the 1st defendant and his tenant the 2nd defen- 
dant. S. 47 was pleaded in bar of the suit, 

Heldy (1) that the stanger purchaser was not en- 
titled to apply for possession as against the judg- 
ment debtor or his representative in interest under 
S. 47, C. P. Code, (2) that the suit was not there- 
fore barred under S.47; (3) that the stranger pur- 
chaser was not a ‘representative* of the decree 
holder. 

Per Patanjali Sastri J i disstnXing.') — (1) that 
the stranger auction-purchaser must be regarded 
as the representative of the decree-holder (2) 
that the question of delivery of possession to 
a stranger auction-purchaser, however, did not 
relate to execution discharge or satisfaction of 
the decree within the meaning of S. 47. (Leach, 
C. Fandrang Row, Ahdnr Rahman, Krishna- 
swanii Ayyangar and Patanjali SastrL JJ.) Anna- 
malai Mudali V. Ramajwamt Mudali. I.L.R. 
(1941) Mad. 438=196 I.C. 204=14 R.M. 255 = 

1941 M.W.N 149=53 L.W. 27=A.I.R. 1941 
Mad."161=(1941) 1 M.L.J. 45 (F.B.) 

S. AT— Representative— Transferee of share 

of decree with notice of attachment. 

The word ‘representative’ in S. 47, C P. Code, 
should be interpreted liberally, A transferee of 
a share of a decree with notice of its attach- 
ment is a ‘representative’ within the meaning of 
section. (Davies,) Chhagan Lal v. Man Mal. 

1942 A.M.L.J, 37. 

— ; — Ss. 47 and 60— Saleability of property- 
objection as to — Judgment-debtor* if can raise 
after sale. See C. P. Code, O. 21, Rr. 90 and 
92. 44P.L.R.302 (F.B.). 

— y-^S. 47 — Scope— Application to have order 
striking off execution on full satisfaction eet 
aside on ground pf mistake, 
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An application to have an order striking off 
execution on fuii.satisfaction set aside on the 
ground that a mistake had been made in stating 
that the decree was satisfied, falls within S. 47, 
C F. Code. {Grille^ C.Land Puranik, J,) Mano- 
RATH Kanhai V. Atmaram, I.L R. (1944) Nag. 
370^214 I.C. 12=17 R.N. 19=1943 N.L.J. 521 
=A.I.R. 1943 Nag, 335. 


S. 47 — S CO Execution” — Decree and 

sale set aside as result of decree in another suit — 
Application by purchaser for return of purchase- 
money from decree-holder—Competency — If rela- 
tes to execution. 


Where a decree and an execution sale held 
under it are in effect set aside as the result of the 
decree passed in another suit, and the auction- 
purchaser at the sale applies for re-payment of 
the purchase money from the decree-holder, such 
an application is competent and falls under S, 47, 
C.P. Code. No separate suit is necessary. The 
question ■'vhether the applicant should be put in- 
to possession of the properly purchased by him 
or restitution of the price paid should be ordered 
is obviously a question relating to the execution 
of the decree within the meaning of S. 47, C. P. 
Cod^ {Tyabjh J,) PiRuji Hazariji v. Amr.att. 
I.L.R. (1944) Kar. 284=218 I.C. 486=A.I.R. 
1944 Sind 233. 


S. 47 —Scope— Mortgage decree — Sale — 

Delivery of possession— Objection that property 
mentioned in sale proclamation was not really 
mortgaged and did not pass under sale — Maintaina- 
bility — Jurisdiction of executing Court to go 
into. 

^ A question whether property of which posses- 
sion is sought by the purchaser in execution of a 
mortgage decree and which is in the possession of 
the judgment-debtor was or w-as not actually 
mortgaged and sold is one relating to the execu- 
tion of the decree and the executing (iourt has 
jurisdiction to decide it. In proceedings upon a 
suit for delivery of possession of porperties 
puuchased by a mortgagee-decree-holder, the 
judgment-debtor raised an objection that certain 
buildings which had been mentioned in the sale 
proclamation along with other buildings admit- 
tedly mortgaged were not really mortgaged and 
that therefore title to those buildings did not 
pass to the mortgagee under the sale and he was 
not therefore entitled to be put in possession of 
the same under the suit for delivery taken out by 
him. 


Heidi that the objection was maintainable as it 
was one relating to execution of the decree 
under S. 47, C.P. Code, and the executing Court 
bad jurisdiction to entertain and decide it. 
{Shearer, /.) Gokhei Swain v. Chaitan Rout. 
217 I.C. 386=11 B.R. 235 =10 Cut.L.T. 32= 
A.I.R. 1944 Pat 347. 


T"' “S. 47 Scope— Mortgage Suit — Preliminary 
decree— Application for final decree— Application 
for execution before final decree— Proceedings 
started— Defendants not raising objection — Final 
decree actually passed before sale— Sale held in 
proceedings started before final decree— If void— | 
Obieethn tp validity, -CpmPettncfp I 


A preliminary decree on a mortgage was passed 
on 26-2-1937. The plaintiff in due course applied 
for a final decree and notices wer e served on the 
daicndant. On 19-9-1937, without waiting for 
the final decree to be made, he applied for 
execution. Notices were served on defendants 
and the sale was held on 7-1-1939. In the mean- 
while the final decree w^as passed on 14-1-1938. 
The defendants raised no objection to the pro- 
ceedings in execution or to the sale. On 7-5-1940, 
one of the defendants applied under S. 47, C. P. 
Code, challenging the validity of the sale and the 
execution proceedings on the ground, mainly, 
that the Court has proceeded to sell the property 
in execution of the preliminary decree. 

Heldy that since the final decree was passed 
and a sale proclamation was actually issued 
thereafter before the sale, even assuming 
that there was any irregularity in the procedure 
the sale could not be held to be void , 
especially because there was no objection 
raised by the defendants and no prejudice was 
shown to have resulted. (Manohar Lall, J.) 
Bashista Narain Singh v. Ram Pukar Singh. 
199 I.C. 470-114 R.P. 579=8 B.R. 582=1942 
P.W.N. 64=A.I.R. 1942 Pat. 343 


'S. 47-- Scope-Order fixing valuation of 

property under Bibar Money-lenders Act. (VII 
of 1939)— Second appeal. See Bihar Money- 
lenders (Regulation OF Transactions) Act, S. 
13 AND 14. (1944) P.W.N. 177. 


S. 47 — Scope— pre-decree agreement — Suit 

for money on account of sale of goods — Consent 
order on application f or attachment before jvdg* 
meni — Defendants handing over goods to plaintiff 
for sale by latter and for appropriation of proceeds 
towards decree— If can be given effect to in exe- 
cution. 


An application for attachment before judg- 
ment in a suit for money on account of goods 
sold and delivered, was amicably settled by con- 
sent of parties. The parties agreed as follows : 
“Without prejudice to the contentions of the 
parties in this suit or in other proceedings' bet* 
ween the parties the defendants have handed 
over to the plaintiffs the . . . . goods as shown 
in two sheets attached. These will be sold by 
the plaintiffs and the net sale-proceeds kept by 
the plaintiffs pending the disposal of the suit and 
pending final orders with regard to the same, 
which will be appropriated towards the decree, 
if any, passed in their favour.’* 

H^/djthatona proper interpretation of the 
consent order the sum received by the plaintiffs 
was to be appropriated in satisfaction of the 
decree and this presumed a decree. It presumed 
a credit in execution and not a credit in the suit 
itself. 


Held, further, that it w’'as implicit in the terms 
of the agreement that the defendants were to get 
a fair price for the goods and to get^ -f 

this price in the proceedings, if tiot m the sm 
itself, then in the execution of the 
inquiry as to the price that should ham; W 
received for the goods fleoa-* 

ihpuld hstvg been in ^ 
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rate suit being necessary for the purpose, 
{Davis, CJ.ani Weston, J.) R^ma Bros. 
Forbes, Forbes Campbell, & Co,, Ltd. I.L.R 
(1944) Kar. 227=^195 X. C.626 -14 R.S. 40= A. 
I.R. 1941 Sind 103. 

S. 47 — Scope — Sale void as wholly without 

jurisdictton— Application bv judgmeni^debtor to 
have it declared void — If lies. 

Where a sale is wholly without jurisdiction 
and consequently void as opposed to voidable, 
an application by the judgment-dcbtor to have it 
declared void will lie under S. 47. In such a 
case no actual setting aside of the sale is really 
necessary. {Dhavle and Meredith, JJ.) Lhan 
Kumar Chand v. Lachmixanta Rai. 8 B.K. 
507=199 I.C. 169=14 R.P. 557=A.I.R. 1941 
Pat, 566. 

^Ss. 47 and SZ—Scope — Suit by creditor 

against heir of debtor— Decree against assets — 
Separate suit for administration of debtors, 
estate — Main tainability, 

A Court is not bound to pass a. decree or an 
order for the administration of the estate of a 
deceased person at the instance of a creditor 
when the question between the parties can be 
properly determined without such a decree or 
order. Where a creditor obtains a decree for 
recovery of his debt against the assets of the 
deceased in the hands of his legal representative, 
but instead of proceeding to execute his decree 
under S. 52, C. R. Code, against the assets in the 
hands of the legal representative, files a separate 
suit to have the estate of the debtor administ- 
ered, the Court will not pass a decree for admi- 
listration of the estate. It is doubtful whether 
1 creditor who has obtained a decree is entitled 
:o file another action which in substance is really 
Eor recovery, of his debt, though in form an 
idministration action. S. 47, C. P. Code, may 
operate as a bar to such a suit. {Somayya, /.) 
Venugopala Naiduz/. Valambal Ammal, 205 
t.C. 297=15 R.M. 843=55 L.W. 308=1942 M. 
W.N. 356=A,I.R. 1942 Mad. 588=(1942) 1 
M.L.J.580. ^ 


— — S. ^1-- Scope— Usufructuary mortgage- 
Juit on— Final decree for sale —Execuiion- 
ipphcaiion by judgment-debtor claiming con 
>ensaHon for waste by decree-holder afu 
Ucret — C ompeiency— Separate suit— Necessity. 

“the Court executing a decree is entitled to s 
Uto such matters as waste committed, whicl 
he in possession, sim 

the date of the decree sought to be executed, 
anal decree in a suit on a usufructuary mor 
gage provided that as the money due under tl 
preliminary decree had not been paid, the mor 
a sufficient portion there( 
should be sold to satisfy the decree and tl 
balance. If any, should be paid over to the jud 
meat-debtor. In execution proceedings for cai 
theiudpent-debtor claimed the proper 
should be sold only_ after allowance had be, 
made for compensation due to him for acts , 
waste committed by the decree-holder after t 

directed the iud 

msnt-dfibter tfl file a ssparats suit, 


Held, that the question of waste by the decree- 
holder and the conipensatiom due in respect of it 
should be considered as one arising in execution 
within the meaning of S. 47, C. P. Code, and 
should be determined in execution. (Horwill and 
Bel/, JJ.) Ramanatha Iyer v. Abdul Salam 
Sahib. (1945) 1 M.L.J. 67=A.I.R. 1945 Mad 
179. 

S. 47 — Scope — Validity of execution sale. 

Sheikh Tamizali v. Nasarali Bhuiya. [see 
Q.D. 1936-40 Voi. I, Col. 3279.] 193 I.C. 451=: 
13 R.C. 439=A.LR. 1941 Cal. 58. 

I ^ S. 47, O. 21. Rr. 95 and 96— Suit by decree 

I holder auction-purchaser for actual possession 
j after obtaining formal possession — Maintainabi» 
liiy— Limitation. 

A suit by a decree holder auction-purchaser 
for actual possession after he obtained formal 
possession would be maintainable and the date of 
the granting of the formal possession would 
afford a fresh starting point of limitation against 
the judgment-debtor in respect of such a suit. 
{Yorke. J.) The Collector of Benares v. 
Jaisri Gir. 1944 A.L.W. 62. 

S. 47, Expl, — 'Warty'" Party against 

whom suit is erroneously dismissed instead of his 
being struck out of the plaint — If ''party!' 

Where in a suit the Court, instead of directing 
that a certain party should be struck out as 
having been improperly impleaded, erroneously 
makes an order dismissing suit as against him, 
such a person cannot ^ properly be said to have 
been a party to that suit within the meaning of 
the Explanation to S. 47, C P. Code. {Agarwdla 
and Shearer, JJ.) Kusmi v. Sadasiva Mahto, 
21 Pat. 601=201 I.C. 196=15 R.P. 34=8 B.R. 
770=23 Pat.L.T. 354=A.I.R. 1942 Pat. 432. 

S. 47 (1) and (3) — Scope of— Disputes 

between attaching creditor and purchaser of 
decree — If can be gone into in execution. 

Where an attaching creditor of a decree 
challenges the right of the purchaser of that 
decree to execute it, the matter cannot be. gone 
into under S. 47, C. P. Code. The dispute is as 
between representatives of the decree-holder and 
j not one between parties to the suit and hence 
i would not come under S. 47, C. P. Code. 
{AgarwahJ.) Dwarka z/. Abdul Shakur. 198 
I.C. 514=14 R.O. 412=1942 O.A. 16=1942 
A.W.R. (C.C.) 28=1942 A.L.W. 7=1942 O.W. 
N. 1=A.I.R. 1942 Oudh 281. 

S, 47 {2)— Suit against landlord and rival 

tenant — Conversion into proceedings in execution 
of prior decree against landlord alone* 

A subsequent suit against a landlord and a 
nval tenant who is not a representative of the 
landlord cannot be converted into proceedings in 
execution of a prior decree for possession 
obtained by the plaintiff against the landlord 
alone. {Shirreff, J.M.) Behari v. AnrudH 
Singh. 1942 O.A. (Supp.) 10=1942 A.WiE. 
(Rev.) 10. 

“T ^‘^,(^)'^ Appeal — Dispute between rival- 

representahves of one Party — Decision, if appeal- 
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S. 47 (3), C. P. Code, does not apply where the 
dispute is between persons who have rival claims 
to be accepted as legal representatives cn one 
side only. In such cases, no appeal lies and the 
decision is mert]% a summary decision for the 
purpose or enabling the proceedings to be 
carried on, wiihuiit affecting an) right which any 
person may have, to the proceeds of the 
decree. {Beckett,]}) Sunder t;. Sit a Ram. 196 
I.C 896=43 P.L.R. 435=14 R.L. 190=A.I.R. 
1941 Lah. 342. 


C. p. Code (1908), S. 48. 

Where an execution was directed to he con- 
signed to the records as partially unsatisfied, it 
cannot be regarded as a final order^ disposing 
cc^mp etely of the execution application. This 
application can be subsequently revived and the 
time limit provided by S. 48, C. P. Code, is no 
bar to such an application. {Agarwal and 
Madeley,]].) AIissi Lal v. Ishri Prasad. 
17 Luck. 618=199 I .C. 124=14 R.O. 467=1942 
A.L.W. 146 = 1942 O.W.N. 123=1942 O-A. 69= 
1942 A.W.R. (C.C.) 91=A.I.R. 1942 Oudh. 331. 


S. 47 (3) — Applicability — Dispute behveen 

one party and representative of another — Deci- 
sio’fi t?«~-Res judicata— 0. 22, 'R. S— Application 
of.^ 

^ S. 47 (3) does not apply when the dispute is 
Detween rival representatives of one party, the 
other party he.ving disclaimed any interest in the 
question. It applies where there is a dispute 
between one party and a representative of 
another party about the latter’s right to repre- 
sent the deceased party’s estate, and a decision on 
the question by the executing Court will operate 
as res judicata in a subsequent suit between the 
same parties. O. 22, R. 5, C. P. Code, does not 
govern such a case. {Divaiia, J.) Rama 
Maruti t-. Mallappa Krishna. I.L.R. (1942) 
Bom. 822=15 R.B. 226=203 I.C. 339=44 Bom. 
L.R 678=A.I.R. 1942 Bom. 309. 


-S. 47 (Z) -'Scope Dispute between two 

persons each claiming to be decree-holder. 

S. 47 (3), C. P. Code, is wide enough to include 
a depute between two persons each of whom 
claims to be the decree-holder. (Sinha and 
Beevor. //.) Lalmani Kuer v. Raghubansi 
Devi. 23 Pat. 410 = 219 LC. 100=11 B.R. 349= 
A.I.R 1944 Pat. 307. 

S. Amendment of execution applica- 
tion — Limitation — Appltcaiion filed within 12 
years — Amendment for remedying defects after 
12 years — Permissibility. 

There is no option or discretion in the Court 
with regard to ascertaining whether the require- 
ments of Rr. 11 to 14 of O. 21, C P. Code, have 
been complied with. Where an execution peti- 
tion, after referring to movables, also contains a 
prayer for sale of immovable property, but gives 
no particulars of the property to be sold, it is the 
duty of the Court to return the petition for 
amendment for the purpose of having the defects 
remedied. The amendment can be made even 
after the expiry ol 12 years period prescribed by 
S. 48, C. P. Code. {Mockett and Clark, JJ.) 
DrvAKARAN Nambudripad V. Brahmadathan 
Nambudripad. 58 L.W. 211=1945 M.W.N 
347=A.I.R. 1945 Mad. 24i=(1945) 1 M.LJ. 

^S. Applicability— Applications to revive 

pending execution application. 

S. 48, C. P . Code, only bars a fresh application 
tor execution and can have no application where 
the application is to revive a pending execution 
application. (Ghtilatn Hasan and Madeley, JJ.) 
Deputy Commissioner. Barabanki v. Anand 
Behari Lal. 220 1..C. 137=1944 O W.N 169 
=1944 A.L.W. 239=1944 O.A. (C'.C ) 120= 
1944 A.W.R. (C.C.) 120=A.I.R. 1945 Oidh 110. 

y—S.4&—Aji^li^ilUy~Consigning of appH- 
eatm tt rtetrds—Rtvival. 


S. ^Z—Applicahilily—Decree of Presidency 

Small Cause ( ourt — Transfer" for execution to 
Civil Court of original jurisdiction — Execution 
1 beyond 12 years of decree but within three years 
of Iasi execution — If barred — Limiiaiion Act, 
Arts. 182 and 183. 

It is obvious that by reason of S. 8, C. P. Code, 
S. 48 of the Code does not apply to a decree pass- 
ed by a Presidency Sm di Cause Court, whether 
it is being executed by that Court itself or by some 
other Court of original jurisdiction. Where a 
decree of a Presidency Small Cause Court is 
transferred for execution to a Court of original 
jurisdiction an applicauon for execution filed in 
the latter Court beyond 12 years of the decree 
will not be barred by limitation under S. 48, C.P, 
Code, but will be in time if filed within 3 years of 
the last execution as provided by Art. 182 of the 
Limitation Act. Art. 182 and not Art. 183 of the 
Limitation Act applies to such a case. {Dhavle 
and Chatterji, JJ.) Ranganadhan v. Ponna- 
CHARAMMA. 7 Cut.L.T. 45=197 I.C. 627=14 R. 
P. 322=8 B.R. 256=23 PatL.T. 87=AJ.R 
1942 Pat. 128. 

S. 48 — AppUcability”~*‘Fresh application” 

— Execution application presented w’ithin 12 years 
— Application beyond 12 years for amendment to 
include property or person not named or specified 
in original application — Maintainability — If 
“fresh” application or only in continuation of 
original application. Ram Ran Bijaiva Prasad 
Singh v. Kesho Prasad Singh. [See Q.D. 1936 
~’40 Vol. I, Col. 1087.] \ 191 LC. 492=13 R.P. 
326=7 B.R. 206=A.I.R.TM1 Pat. 635. 

S. 48— Applicability — Sehtetice of fine — 

Warrant under S. 386 (1) (6) Cr.PiCbde— Execu- 
tion under C.P. Code— Limitation — Penal Code, 
S. 70. See Penal Code, S. 70. 43 Bom.L.R.122. 

— S. AS— Computation of Imitation— Exclu- 

sion of period under S. 15 of Limitation Act 

^ S. 48, C.P.Code, prescribes a period of limita- 
tion for execution of a decree. S. 15 of the 
Limitation Act is perfectly general and is not 
restricted to the limitation prescribed by the 
First Schedule to the Limitation Act, and the 
provisions contained therein can, therefore, be 
invoked in computing the period of limitation 
prescribed by S. 48, C.P.Code. (Grille, CJ> and 
Sen, J.) Sitaram Nanasa v, Chunnilalsa, 
LL.R. (1944) Nag. 250=217 I.C. 298=17 R.N. 
107=1944 N.LJ. 127=A.I.R. 1944 Nag, 155. 

S. 48— Decree-holder ordered ,to ^ refund 
money realised in execution— Application for 
execution within three years of order but more 
than 12 3 jears after orginal decree — If barred— 
Applicatipni if can be treated 95 cftJilmuation of 
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original application. 5 '^^ Limitation AcTj Art. 
182 (6).46 C.W.N. 149. 

•— S, Decree sought to be executef^— Decree 

con^ixmed in appeal — Starting point of livzitation-~^ 
Date of original decree or date of appellate decree. 

The ^“decree Sought to be executed” in S. 48, C. P. 
Code, in cases where there has been an appeal which 
coahrmed the original decree, is the decree of the appel- 
late Court, and the period of 12 years has to be com- 
puted from the date of the appellate decree. {Kup- 
puswami Aiyar, /.) NaCHARAMMAL v, VeeraPPA 
CHErriAR. 1946 M,W.N. 513= (1946) 2 M.L.J 
197. 

— — — S. 48 — Execution application — Application to 
amend by substitution of a different property — Ip a 
continuation of a prior appli cation. 

Where an application pnrpoDing to be an application 
for amendment of a prior application for execution 
prays that, instead of execution against the superior 
proprietary rights execution should be allowed against 
the under-proprietary rights, it cannot be regarded as a 
continuation of the prior application. It is a fresh 
application even though framed as an application lor 
amendment because it substitutes a different property 
for that given in the original application. {Gkulam 
Hasan and Madeley //.) NOOR MOHAMMAD KhaN 
RAMESWAR PRASAD SlISGH, 1944 O.W.N. 801= 
1944 A.W.R. (0.0.) 208=1944 O.A. (0.0.) 208 = 
A J.R. 1946 Oudh 84. 

— — S. 48 — Execution application — Dismissed for 
statistical purposes — New application — When continua- 
tion of old one. 

Where the circumstances indicate that the intention in 
making an order dismissing an execution application 
was not to dismiss the application for negligence but the 
intention was to remove an old execution application 
from the list and deal with it afresh under the guise of 
a new application, the new application must be treated 
as a continuation of the earlier application and will not 
be time barred under S. 48 C.P, Cope. {fTek Cha7id\ 
and Dalip Singh, //.) MUNICIPAL COMMITTEE, 
Hafizabad V. Gopal Das, 195 1.O. 334=13 R.L. 
449=A.I.E. 1941 Lab. 62. 

— S, 48, and 0. 21, Rr. 11 to 14 — Execution peti' 
tion-^Relief against immovable property sought— Absene^ 
of Particulars — Amendment — Duty of Court to give 
time — Limitation, 

There is no option or discretion in the Court with 
regard to ascertaining whether the requirements of 
Rr. 11 to 14 of O, 21, C.P. Code, haven been complied 
with. Where an execution petition after referring to 
movables also contained a prayer for the sale of im- 
movable property but no particulars of the properties 
were given it is the duty of the Court to return the peti- 
tion for amendment for the purpose of having the de- 
fects remedied. The amendment can be made even 
after the expiry of the twelve years period of limita- 
tion prescribed by S. 48, C.P. Code. (Mockett and 
Clark^fji) Divakaran Nambudripad V, BRAH- 
madathan Nambudripad. 58 L.W. 211=1945 
S47=AXB. 1946 Mad. 241= (1946) 1 
M.L. J. 447 . 

— — S, 48 — Fresh application or continuation of old 
—Application filing supplementary list of properties to 
be proceeded with. See EXECUTION. 46 C.W.N 


0. P. CODE (1908), S. 48. 

g 48 — ^ Fresh application — Application to con* 

tinue execution proceeding against legal representatives 
of deceased judgment debtor. 

An application made by the decree-holder on the death 
of the judgment-debtor pending an execution proceeding 
for the continuation of the proceeding against his legal 
representatives, is merely ancillary to the substantive 
petition against the original judgment debtor, and can- 
not rank as a fresh application within the meaning of 
S. 48. C. P. Code. {Mukerjea and Ellis, JJ.) Hari. 
SHiKESH Saha v. Radharani Kar. 49 O.W.N. 622. 

-S. 48 — Limitation — Application for executim 

within 12 years — Application after 12 years to substitute 
new property for property in. original application— Com- 
potency — If can be regarded as continuatton of original 
appli c aii on — Amend ni en t. 

Where a decree-holder wishes by means of a subse- 
quent application merely to correct any description of the 
property mentioned in his application for execution, such 
subsequent application may be regarded as a continua- 
tion of the original application for execution, but where 
he tries to substitae a new property which is quite differ- 
ent from the property against which he wished to pro- 
ceed in the first intsance, his application therefor must 
be regarded as a fresh application for execution, and 
cannot be allowed when it is made beyond the period of 
12 years after the date of the decree under execution, 
prescribed by S. 48, C.P. Code. A decree-holder cannot 
be allowed to proceed against a new property after the 
decree has become barred by limitation and he cannot 
be allowed to evade the bar of limitation by his asser- 
tion that he is merely asking for an amendment of his 
original application for execution, [,Fad Alt and 
Chatterfiy JJ,) GaJANAND Sha v, DAYANAND 
Thakur. 21 Pat. 838=205 I.O. 661 = 15E.P. 296 
=9 B.R. 243=A J.R. 194S Pat. 127. 

S -48. — Limitation for execution— Extension— 

— Minority of decree-holder — Limitation Act^ S, 6 and 
Art. 182. 

S. 48, C. P. Code, contains an absolute prohibition 
against taking action on execution petitions put in more 
than 12 years after the passing of the decree, subject to 
certain stated exceptions. This prohibition is not modi- 
fied in favour of a minor decree- holder by virtue of 
S. 6 of the Limitation Act, as this section is expressly 
confined to cases falling under the same Act. Farther 
the minor cannot derive benefit from Art. 182, read 
with S. 6 of the Limitation Act, for Art. 182 only ap- 
plies in cases not coverd by S. 48, C.P. Code. {Beckiti 
and Tefa Singh, JJ.) NATHU MAL 27. JAI KARAN 
DaSS, 212 I.C. 228=16 R.L. 264=46 P.L.B. 24= 
A.XE. 1944 Lah. 68. 

S, Limitation under — Starting point'— 

Decree amended under U.P, Agriculturists* Relief Act, 

The fact that a decree was amended under S, 5 0. P. 
Agriculturists Relief Act is no ground for holding that 
it should not be treated as a subsequent order directing 
the payment of money at a certain date or at recurring 
periods, as mentioned in S. 48 (1) (b) C.P. Code. 
Hence the period of twelve years provided in the section 
should be computed only from the date of the amended 
and not the original decree. {fQhulam Hasan, /.) 
Mangnoo Singh v, Bindeshri. 19 LucB. 291= 
209 1.0. 631=1943 O.W.N. 313=1943 O.A. (C.C.) 
194=1943 A.W,B. (0.0.) 87 = A.I.B. 1948 OUfili. 
412* 
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-S. 48 — Scopi — Amend meui of decree un ier S» 19 

Madras Agriculturists Relief Act — If gives fresh start 
’-^Exesution petition in transferee Court before order 
of transfer for execution — Order of transfer after 12 
years— If dates back to date of petition in transferee 
Courts iaf under S- 20 Madras Agiculturists* Relief 
Acti — If deductible — Limitation Act,S, 15 — fraud 
or force^^ in S. 48 (2) — Meaning of. 

There can be no execution of a decree governed 
by S. 48, C* P. Code, when twelve years have 
passed from the date of the decree, whether 
amended or not. An amendment of the decree 
under S. 19 of Madras Act, IV of 1938 does not 
give a fresh starting point of limitation for the 
purpose of the 12 years i ule under S. 48. The 
appellant obtained a decree for money on 
18 — 3 — 1930. On 17 — 4 — 1941, the judgment- 
debtor obtained a stay under S. 20 of Madras Act 
IV of 1938, and in subsequent procedings under S. 
19 of that Act, the amount of the decree was 
scaled down and reduced. On 16—3 — 1942, 
two days before the expiry of the 12 years fixed 
by S. 48, C. P. Code, the appellant applied to the 
Court which passed the decree for transfer of i 
the decree for execution to another Court, but 
this was ordered only on 20--3— 1942, hr., I 
after the expiry of the 12 years. Mean- 
while, the appellant in anticipation of the decree ' 
being transferred, filed an execution petition in j 
the tranf erring Court on 18— 3— -1942, but the i 
papers were received by the latter Court only on * 
28 — 3 — 1942, and the execution petition was held 
to be barred by limitation under S. 48, C. P. 
Code. 

Hild (1) that jurisdiction to execute the decree 
passed to the transferee Court by the transfer, 
order, and it could not be held that this order 
dated back to the date of the execution applica- 
tion; as the transferee Court had no jurisdiction 
to entertain the application on that date the peti- 
tion could not be held to be a validly presented 
one; (2) that the amendment of the decree under 
S, 19 of Madras Act IV of 1938 did not give a 
fresh starting point of limitation; (3) that the 
words ‘*fraud or force*’ in S. 48 (2) (a), 
G, P. Code, contemplated some Act of violence 
or deceit at the instance of an interested party 
where by the decree-holder is prevented from 
executing his decree and did not contemplate a 
mere judicial order, like one under S. 20, Madras 
Act IV of 1938, restraining execution ; (4) that 
the execution petition in the transferee Court 
could not be regarded as a continuation of the 
petition in the Court which passed the decree for 
transfer of the decree, which was merely an 
ancillary proceeding in the transferring Court ; 
iS) that the period for which the stay under S. 20 
pf Madras Act IV of 1938 continued could not be 
excluded under S. 15, Limitation Act, in calculat- 
ing the 12 years prescribed by 48, C. P. Code. 
{Wadsworth, /.) Manickam Ceettiar v. 
Ramaswami Chettjar. 57 L.W. 602=1944 M. 
.W.N. 707-A.I.R. 1945 Mad. 70=(1944) 2 M.L. 

J. 403. 

S. 48 — Scope — Application for execution 

within 12 years— Application after 12 years to 
substitute new property for property mentioned 
ia origiaal applicatiQi— Permissibility— If con- 


I tinuation of original application or fresh applica- 
1 tion. See — Execution — Limitation. 21 Pat. 838. 

; S. AZS cope— Application in revision — 

Summary dismissal on merits — Starting point of 
, limitation of 12 years — Limitation Act, Art. 182 — 
! Distinction, 

The period of 12 years under S. 48, C. P. Code, 
has to be determined with reference to that 
section only and not with reference to any other 
enactment. S. 4S, C.P. Code, differs from Art. 
182, Limitation Act, in that a decree holder can 
reckon his three years under Art. 182 (2) instead 
of under Art, 182 (1) when there has been an 
appeal whh whatever result; but for the purpose 
of counting the period of 12 years under S. 48, 
C. P. Code, from a date later than that of the 
decision of the trial Court, it is not sufficient 
that an appeal has been presented. It must be 
shown that a decree has been passed by the ap- 
pellate or superior Court in supersession of the 
first Court’s decree. There is no such decree 
when the appellate or superior Court dismisses 
the appeal or revision for default without any 
adjudication. Where an appeal is dismissed 
under O. 41, R. 11, C. P- Code, or an application 
in revision is summarily rejected not for default 
but substantially on the ground of the correctness 
of the trial Court’s decree, such dismissal must 
be deemed to be the decree which is sought to be 
executed, for purposes of S. 48, C. P* Code; 
therefore the 12 years* period under S. 48, com- 
, mences to run from the date of that decree and 
! not from the date of the decree of the first Court, 
i {Rowland. J.) Tagannath Bal v. Sadhu Cha- 
IranBal. 211 IC. 303=10 B.R. 364=16 R,P, 

; 223=9 Cut L.T. 21=A.I.R. 1943 Pat 371. 

! S. ASScoPe— Decree amended hy scaling 

down under Madras Agriculturist’s Relief Act—’ 
If new decree — Period of 12 years — Starting 
point— Revival of execution petition pending be- 
fore amendment. 

A decree as amended by scaling down under 
Madras Act IV of 1938 cannot be regarded as an 
entirely new decree. It is only the old decree 
amended and for purposes of limitation for 
execution, the starting point of 12 years under 
S. 48, C.P. Code, is the date of the original 
decree and not the date of the amendment by 
scaling down. An execution petition filed and 
pending at the time of the application for scal- 
ing down can, after amendment, be revived and 
proceeded with, although at the time of amend- 
ment this period of 12 years from the date of 
the original decree has elapsed. {HorwiU, J,) 
Tagannadhan V, Venkatappanna. 210 I.C, 624 
=16 R,M. 469=1943 M.W.N. 591=56 L.W. 564 
=A.I.R. 1943 Mad. 765=C1943) 2 M.L.J.358. 

S. 48 — Scope — If controls Ss. 6 and 7 of 

the Limitation Act. See Limitation Act, Ss. 6 
and 7. 20 Pat. 1. 

S. AZ—Scope—If controlled hy S, 14 of 

Limitation Act. 

S. 48, C. P. Code, is not controlled by S. 14 of 
the Limitation Act. The period referred ^ to m 
the former cannot be described as a period of 
limitation prescribed for any proceeding. 
derson, J.) Makhan Lal Saha v. Fibm MA^an 
Mohan, 50C.W.N. 
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-S. 48 — Scope — If controlled 


by S, IS, 
■If extends 


Limitation Act~^tay of execution 
limitation beyond years fixed by S. 48, 

S. 48, C. P. Code# is controlled by S. 15 of the 
Limitation Act and there is no reason why S. i5- 
Liraitation Act should not apply so as to extend 
the period of limitation prescribed by 3. 48, C- P. 
Code, if execution is therefore stayed by the 
Court, it is the act of the Court which prevents 
execution and it would be unreasonable to make 
pstty suffer. It is not correct to hold that 
0.48. C- P. Codci does not provide a ‘^period of 
limitation'* within the me.ming of S 15, Limita- 
^on Act, and the words ‘ period of limitation* m 
S. IS, cannot be confined to periods given in the 
Schedule to the Limitation Act. {Brooinfield 
and Mackhn, JJ.) Ramgopal Bhutada biD- 
SAM Aunayya.. 208 I.C. 254=16 R.B. 61 
Bom.L.R. 234=A.I.R. 1943 Bom. 164. 


S52 

O. ?. 0333 (1903). S. 49. 

execution proceedings— -Starting point. Chhat- 
RAPATi [‘SArAi-* Bahadur v. Hari Pam. D 

L^3o -'40 VoL i. Coi. 1042. | 191 I.C. 6i6-n 
R.A. 241. 

-S. 48 (1) (o)— Order passed on compromist 


not directing payntent of money —Limitation- 
Fresh start. 

if an order of an executing Court passed on 
a compromise arrived at between die parties does 
not direct any payment of money at a certain 
date or at recurring periods although it takes 
notice of and refers to the comproiiiise, it cannot 
be held to iali within tiie purview of S. 48 (1) 
[fb), C. P. Code, and cannoi give rise to a fresh 
starting point oi liniUadon. in the absence of 
an} direction by the Court to the parties to 
-- ; receive and pay the money in accordance withtL 
•45 I fresh contract; arrived at between them, the order 
, cannot be construed so as to contain a direction 

^-Starting Point-Decree of S'wa// ! date 

Cause Court-New trial appheauun and sub- \ provided by the decree. 

sequent revision application in Hick Court \ Of . and Abdtir Rahman. /.) Zahur- 

Elfect of onlimuaLn foreCcuUoi-FerPod-Jf ' 2^7 L.C. 119 = 1 ) 

extended, 

A decree in a suit in the Presidency Small 
^use Court was passed on 2—2—1926. The 
decree-holder unsuccessfully prosecuted a new 
trial application and thereafter a Civil Kevisioa 
Petition tfie High Court, which was dismissed 
* . d“;;~1928. He filed one execution applica- 
tion in October, 19J8 


^ application was barred by S. 48 
V. ir. Coc^, and the fact that the revision applica- 
tion was filed and dismissed was not immaterial 
c N 9 ^®stion of limitation, {Burn 


R. L. 204=46 P.L.R. 26=A.I.R. 1944 Lab. 106. 

' ^ S. 48 (Ij (b) — Starting point— Direction 

I for payment by instalinenls— Default— LimUation 
I for execution — Starting point of Isi years. 

' Hnuer S. 48 (1) (b) of the C. P. Code, where 
a decree directs any payment of money at a 
certain date or at recurring periods the date of 
default m making the payment in respect of 
which the applicant seeks to execute the decree 
will be treated as the starting point of limitation 
to calculate the twelve years period provided by 

S. 48 (1). (Harries, C. /. and Manohar» Lalfl,) 
Lakshmi Narain Khatri V . Gopal Lal. 202 
I.C. 680=15 R.P. 139=9 B.R. 45=1942 P.W.N 
184-Aj.R. 1943 Pat. 33. 


(b )— of execution 
eo»tmitted default 
m instalments, or%gtnal decree to be executed— 

default— 

entered into between n 

'vhich the decretal dues were 
tSt ^ also agreed 

*1® regarded as fully sat.s- 
ler aim. Paid a specified smal- 

a certain number of instalments, 
iiliV 1 m the payment of any one 

to exp'll' decree-holder would be entitled 
dec«foi“** respect of the entire 

judgment-debtor com- 

♦Srff ‘ • decree-holder filed an apoHca- 

lhan *?9 execution of the original decree*^ more 

wi^ 12 years from the date of the default. 

r P r ““der S. 48(1) (b). 

application was not barred bv 

Buwas, //.) Narendea ejath v 
Chandra. 220 I.C. 160=79 - ^eRAmba 


— — S AS (2) (a.)— Plea of fraud of judgmint 
debtor— If can be raised f or the first time at the 
appellate stage of execution proceedings. 

Though as a general rule a plea of fraud has to 
be raised at the earliest stage of a proceedingj 
and all that has to be said should be said fully 
and at once, yet slightly different considerations 
arise when applying the provisions of sub-Sec, 
(2) of S. 48 of the C. P. Code. A plea of fraud 
on the part of the judgment-debtor could be 
raised for the first time in the appellate stage of 
€xec5]tioii proceedings where the decree- 
holder had in spite of his diligence been unable 
to execute his decree by reason of the fraudulent 
transfer by the judgment-debtor of his property 
to his own relation. (Bell. /.) Venkanna v* 
Kottayya. 1946M.W.N, 88=(1945) 2 M.LJ, 
564. 


r?‘ z.7^’ Transferee of decree-^ 

Ktgnts of — Liabilities and equities existing 

%ree against traits* 

S. 49, C. P. Code, states in the plainest langu* 
age that the transferee of a decree shall take it 

subject to the equities which the judgment- 


wiuca me juugmeur 

debtor might have enforced against theassignot. 
1 here IS no difference in principle between S. 49, 


crw.irTisSA.irriATSi ‘»"=« 

48 (1) (b)— Limitation — Derrp#» a p Act and the trans- 

aayabls in instalments under comDromU^^j^ ‘l^erefore takes the deaef 

. aer compromue m subject to all habiliti,s and efiuitiss tP wUcb tbg 



CIVIL, CRIMINAL AND REVENUE. 


C.P. OODB (1908), S.50, 

transferor was subject, whether or not the 
transferee had any knowledge of them. (Leacht 
C. J. and Lakshmana Rao, /.) Suryanarayana 
V, NaCiESwara Rao. 1945 M.W.N. 238—58 

L. W. 186=:AJ.R. 1945 Mad. 381=:(1945) 1 

M. LJ. 43S. 

'Ss. SO and 52 — Decree against assets of 

deceased — Execution by sale of undivided interest 
in joint family in the hands of widow— Availabi^ 
lity. 

In execution of a decree passed against the 
assets of a deceased debtor, the life interest of 
his widow in the undivided intere.^t in the joint 
family cannot be sold. (Davies.) Gauri Shan- 
kar V. Kajori. 1941 A.M.L.J. 94. 

S. 50 and O. 21, R. 22— Decree for rent— 

No notice issued to legal repcrseniatives of dece~ I 
ased judgment-debtor — Execution sale — If void 
or voidable. 

If the holder of an unsatisfied decree wishes to 
continue the execution proceedings or wishes to 
execute the decree against the legal representa- 
tives of a deceased judgment-debtor, he must 
make an appHcation^to that effect under S. 50, C 
P. Code, and a notice has to be served on such 
legal representatives in accordance with 0. 21, R. 
22 (1), C. P. Code. The mere fact that in con- 
nection with a rent decree obtained under the B. 
T. Act, execution proceedings are taken against 
the holding of the deceased person makes no dif- 
ference. The holding represents a portion of the 
estate of the deceased judgment-debtor and the 
latteRs heirs are, therefore, entitled to be brought 
on the record of the case and to receive the notice 
which the law requires in order that they may be j 
given an opportunity either to satisfy "the out- ! 
standing decree or to show cause why execution 
should not proceed. A sale held in execution of 
a rent decree is void and not merely voidable in a 
case in which there has been no apphcaiion under 
S. 50 and consequenily no issue of notice under 

0. 21, R. 22 (1). C P. Code. (Edgky and Ak- 
ramt JJ.) Faizaddi Taluqlar v. Rezia Begum. 

1. L.R. (1942) 2 Cal. 262=202 I .C. 109=15 R. 
C. 290=75 C.L.J. 368=46 C.W.N. 631=A.I.R. 
1942 Cal. 436. 

- — —S. 50— Jurisdiction— Death of judgment 
debtor — Substitution of heirs — Power of Court 
to which decree is transferred for execution — 
Order by transferee Court for Substitution- 
Legality — Interference in appeal— S. 99. Deben- 
DRA Nath Haldar v. G. A. Aratoon. [see Q.D. 
1936— mVok I, Coi. 3279.]. 193 I.C. 245=13 
R.P. 559=7 B.R. 515=22 Pat.L.T. 439=AJ.R. 
1941 Pat 139. 

— -S. SO— Rent decree against tenant— Subse- 
quent death of tenant leaving will — Execution 
against sons as legal representatives— Executor 
not made party— Execution sale, if pasees tenure. 

Where a rent decree obtained against a tenant 
during his lifetime is put into execution after his 
death under S.50, C. P. Code, agaimst his two 
sons as his legal representatives, when the tenant 
has left a will appointing one of his sons and 
another as joint executors without any objection 
being taken on that ground, the execution sale 
passes the tenure to the purchaser when it is not ■ 
alleged that the twp sons wgre not in possession 


0. P. OODB(1908); S.61. 

, of the estate of the deceased. (Akram and Pal, 
I JJ.) WooMESH Chandra Du'tta v. Jabed Ali. 

> 211 I.C. 388=16 R.C. 529=77 C.L J. 155=A.I. 

I R. 1944 Cal. 42. 

I — — S. 50 and O. 21, R. ^SSatisfaction of 
; decree— Addition of legal representative — Neces~ 

1 — Proceedings under 0. 21 , R. 95, 

When once a decree has been fully satisfied, 
there is no need to bring the legal representative 
on record under S. 50, C. P. Code. Where pro- 
ceedings under R. 95 of O. 21 are taken they are 
between the auction-purchaser and the claimants, 
in which the legal representative of a judgment- 
debtor do not requirejo be added. (Pollock, /,) 
Ganpat Sjngh V. Ramgopal. I.L.R. (1942) 
Nag. 633=198 1.0. 284=14 R.N. 209=1941 N. 
L.J. 494=A.I.R. 1941 Nag. 322. 

S. 56 (2) and SS—Liahility of Hindu sons— 

Death of father who stood surety for production 
of crops. 

Where a Hindu father made himself responsi- 
ble to produce certain crops entrusted to him or 
on failure to make good a particular sum and 
died and the crops disappeared. 

Held (Per Harper^ 5.M.).“;-The father was in 
the position of a judgment-debtor and he having 
died the decree or order could be executed 
againt his legal representative who would be 
liable to the extent of the assets of the deceased 
in his hands and under S. 53 even ancestral ^pro- 
perly could be proceeded against, if it is liable 
under Hindu Law and the debt not being repug- 
nant to good morals, the property in the hands of 
I the sons were liable. 

i fPcT Sathe, J.M . — The question of the applica- 
bility of Hindu Law arose only in respect of 
ancestral property and as regards self-acquired 
property, there was no doubt it was liable under 
S. 50 (2); C. P. Code. {Harper^ S. M. and Saihe, 
J.M.) Attar Singh v. Mohan. 1941 R.D. 120= 
1941 O.A. (Supp.) 156=1941 A.W.R. (Rev.) 
229. 

S. 51 — Appointment of Receiver in execu-- 

Hon of" When justified. 

There is ample justification for the appoint- 
ment of a receiver in execution where the cir- 
cumstances are such that the decree-Holder can 
only exercise the ordinary legal remedies at 
considerable risk and with doubtful results. 
[McNair, J.) Pursattamdas v. Baijnath. 195 

1. C. 69=14 R.C. 41=A.I.R. 1941 Cal. 240. 

S. 51 — Appointment of receiver— When may 

he 7nade. 

Execution by appointment of a receiver is one 
of the methods of execution provided by S, 51, 
C. P. Code and so long as in the circumstances 
of the case it is the best means of securing the 
rights of the judgment-creditor without causing 
undue hardship to the judgment-debtor, there is 
no valid reason for avoiding this method of exe- 
cution. (McNair, /.) Sueesh Chandra Roy v. 
pRAKASH Krishna. 45 C.W.N. 1104. 

S. Si— Arrest of debtor — Power, of Couth 

A Court should not order the arrest and d^t<^- 
tion of a debtor if it is satisfied by cvideiie«i^^t’ 
the debtor has not the means to satisfy 
pr a substantial portion pay ^ 
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small amount towards the debt monthly if appro- 
priate steps are taken. (HarrieS) €,/,» and Fasl 
Alls /.) foGESH Chandra Singh v, Tinkori 
Dati'A. 197 I.C. 470^14 le.P. 315 = 8 B.R. 222 
(l;=A.I.R. 1942 Pat. 242. 

S. 51 and O. 40, R. l--Receiver-^Appoint- 

meni in gxecnUon without prior attachment — 
ValidUy, 

Appointment of a receiver in execution is itself 
a form of attachment. Tne C. P. Code does not 
contemplate an atcachment as a necessary preli- 
minary to the appointment of a receiver in exe- 
cution, Therefore, the appointment of a receiver 
in execution without prior attachment of the 
property is not invalid. ( i^Vadsworth, J.) Nar- 
APPA Naidu z;. Thummalur Chinna Asethu 
Redpi, 203 I.C. 029=13 R.M. 637=55 L. W. 89 
C2)«1942M.W.N. il6=A.I.R. 1942 Mad. 396 
=Cl942; IM.L.J. 217 (2j. 

— — S. 51 —Execution by arrest— Circumstances 
— Onus finding of lower Court— Interference, 
Jassawaj-a zt, Amulya Chandra Dutta. [see 
Q.D. 1936— '40 VoL I, Col. 328U.] 191 I.C. 799= 
la R. A. 280. 

~S. 51, Proviso— Applicability— Decree for 
alimony under Divorce Act — If decree for 
money. J. G. Khambatta v. M. C Kham 
batta. [see Q. D. 1936—40 VoJ. I, Col. 326U.1 
13 R.3. 264=192 I.C, 605=A.I.R. 1941 

Bom. 2 7. 


■— ~Sb. 51, 60 (1) and O. 40, R. 1 — Right to 
future maintenance— Attachabilityr-Receiver it 
can be appointed in respect of. 

A right to future maintenance in order to be 
non-attachable and iion-transferable should be 
personal as distinguished from being heritable. 
Hence where such a right is heritable it is not 
exempt from attachment. The language of S. 51 
shows that a receiver can be appointed even’ in 
cases m which attachment cannot be made and 
It follows that in the case of a right to future 
mamtenance a receiver can be appointed over it 
\ against the person 

eatttled to the right even though the right is 
^cmpt from attachment. {Bennett and AgarwaL 
Ashfaq Mohammad Khan v. Nazir Banu 
18 Lu^ 147=201 I.C. 100=15 R.O. 54=1942 
AjW.R. (C.C.) 241=1942 O.A. 262=1942 O 
W.N. 359=A.LR. 1942 Oudh 410. 


..•j ~^'^\.^^)~^^Sment-debiors residing out- 
if Pow«r of Court to issue writ of 
arresi^Execution of such writ 

A Ourt has in execution of its own decree 
power to issue a writ of arrest to be executed 
limits, even though at the date 
of the order the judgment-debtors reside or 
wiy on business outside those local limits 
Such a wntpn be executed as and when th^ 
judgment-debtors come within the iuris^ctinn 

J.) Ajrratoon and Co v‘ 
MimiaJ Puranmull. 48 C.W.N. 706? * 

“S* ^ (dy^^pe—If subject to O 40 7? i 

■-Apfi^meHtof Receiver in execution-Jf^t'el 
$n decree^holder Grounds — Biha^ 
M^-Utders Act, Sse 13 and l^ValmuZ 
md^If lusHjhs appointment of Receivers 


j 0. P. OODB (1908), S. 61. 

S. 31 (d), Q. P. Code, is subject to O, 40, R. i 
C. P. Code, and relief by way of appomtinent’of 
a Receiver under S. 51 {d) is not a matter of 
course or of right, but can only be given where 
It appears to the Court to be just and convenient, 
in other words a proper case must be made out 
for the exercise of the Court’s discretion to 
appoint a receiver by way of execution, e.g., hv 
showing an impediment preventing ihe decree- 
holder trom obtaining sansfaction of his decree 
by an ordinary execution sale. The valuation 
fixed by the Court under S. 13 of the Bihar 
Money-Lenders Act, is not such an impediment to 
an ordinary execution as would entitle the decree- 
holder to the appointment of a receiver for the 
purpose of selling the property of the judgment- 
debtor by private sale. The valuation under 
Ss. 13 and 14 of the Money-Lenders Act is a 
judicial decision binding on both the decree- 
holder and the judgment-debtor, and it would be 
a clear evasion of law to treat this valuation as 
an impediment to an ordinary execution sale by 
the Court and let the decree-holder have a 
receiver for sale of the property by private treaty 
on the ground that no bidders can be found for 
I the value fixed by the Court. LHarries, CJ.,and 
; Dhavle, J.) Bank of Bihar, Ltd. v. Hari Kis- 
I HUN Prasad. 201 I.C. 350=15 R.P. 50=8 B.R 
I 791=23 Pat,L.T. 19l=:A.I.R. 1942 Pat. 455, ’ 

S, 51. proviso — Discretion of Court ie 

order or refuse arrest— O, 21, Rr,37 and 40-- 
Judgment-debtor not appearing — No discretion to 
refuse arrest. 

Although a decree-holder may not be debarred 
from executing his decree by arrest of the judg- 
ment-debtor under the proviso to S. 51, G K 
Code, it would not prevent the Executing Court 
from exercising its discretion whether or not it 
would order arrest. Reading O. 21, Rr. 37 and 
40 together, it is clear that the Court has no 
discretion to refuse arrest where the judgment- 
debtor does not appear, but that it has a discre- 
tion where the judgment-debtor does appear. 
iMorwUl,].) Muttalif v. Meenakshi Sujsda- 
SAM PiLLAi. 219 I.C. 31=18 R.M. 45=1944 
M.W.N. 85=57 L.W. 150 (2)=A.I.R. 1944 
Mad. I9i=(1944) 1 M.L.J. 53. 

— — S. 51, proviso, Cl, (b) and Explanation— 
Judgment-debtor in receipt of pension — If a p$r^ 
son having no means of paying — Pension paid 
over to judgment-debtor— if ^ to be left out of 
account. 

After the amount of pension payable to a judg* 
ment-debtor is paid over to him, the amount 
ceases to be exempt from attachment and it can* 
out of account for purposes 
of CL (5) and Explanation to S, 51, C. P. Code, 
in considering whether the judgment-debtor has 
got the means to pay the amount of the decree 
or a substantial portion of it. Such a judgment* 
debtor is not a person who has no means of pay* 
ing the decree amount or a sufficient portion 
thereof, {Somayya.J.) Gnanasiromani Nadar 
i Ltd., Madeas. 219 I.C. 340 

180=A.I.R. 1944 
Mad. 263=(1944) 1 M.L.J, 45. 


-®' Explanation — Inctme ,f latA 
pxttnpt fffftn sale — If eanb, left ,ut of aecetml. 
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Under the Explanation to S. 51, C. P, Code, 
the income of the judgment debtor from his land 
which is exempt from sale should not be left out 
of account, as such income is attachable in exe- 
cution of the decre, against him. Moreover, the 
land itself may be exempt from sale, hui it is not 
exempt from attachment. (Abdul Rahman^ J.) 
Mabomed Hussain Shah v, Co-opfrative 
Society for Loans of Shahpur City. 209 I.C 
609=16 P.L. 143=45 P.LR. 173=A.I.R. 1943 
Lah. 166. 

S, 52— Nature of decree granted under— 

Judgment-debtor not thereat legal representative 
of deceased— Proper remedy against real legal 
representative. 

Where by virtue of S. 52, C P. Code, a decree 
is obtained against the legal representative of a 
deceased debtor in respect of the latter’s asset 
in the hand of such legal representative it is 
to be regarded merely as a money decree and not 
as One which creates a charge on such assets. 
If it subsequently turns out that the judgment 
debtor in that decree was not the real heir but 
sotncone else, the decree cannot be executed 
against the latter by merely substituting him for j 
the original legal representative in the execution 
proceedings. A fresh suit on the judgment and 
pecution of the decree obtained therein would 
be the proper remedy. (MUra, I.) Suraj 
Mohan Dayal^. Bhaowan Din. 1945 O.W.N. 
163=1945 A.L.W. fC.C.) 156=^1945 O.A. (C 
C.) 117-1945 A.W.R. (C.C.) 117. ^ * 

j Scope — Decree against assets of j 

deceased in the hands of his legal representative ; 

Remedy of creditor — Separate suit for adminis- j 
tration of estate— Bar of. <;ee C P. Code, Ss. 54 I 
AND 72. (1942) 1 M.L.J. 580. ! 

, . , Applicability — JVaian property — | 

Liabihty in the hands of son for fatkers's debts 
— Bombay JVaian Act, S. 5. 

Watan property cannot be regarded as pro- 
perty inherited by a son from his father so as to 
expose It to liability in execution under S. S3, 
C. P. Code. A son does not inherit watan pro- 
perty from his father at any rate to the extent of 
making that property liable for the father's debts. 
To ho d that watan property is liable for the 
father s debts, like other property of a Hindu 
father, woMd be to go behind the prohibition in 
b. 5 of the Bom. Watan Act. (Beaumont, CJ., 
and Sen, J.) Ramabai Shrinivas v. Govern- 
MENT OF Bombay. 194 I.C. 431=13 R.B. 371= 
43 Bom.L.R. 232=A.r.R. 1941 Bom. 144. 

- “S. 5Z— Decree against Hindu f aiher— Joint 
jafnily property — Liability of son^s interests — 
Extent, 

intended to diminish 
me ordinary liability of a Hindu son under the 
Hindu Law as it existed before the enactment 
Of that section. Under the Hindu Law, a son is 
bound to pay his father's debts not incurred for 
immoral purposes to the extent of his interest in 
the joint family property at the time of execu- 
L time of his fathers death. 

/inie\ xi SheAWAN V. JaNGALVA. I.L.R. 

360**'’ 424=A.I.R. 1944 


i C. P. CODE (1908), S. 54, 

! S. 53— Scope and applicability of — Decree 

for compensation in lieu of specific performance. 
RaoBhimsingh V. Gangaram. [see Q.D. 1936— 
'40 Vol. I, Col. 1106.] I.L.R. (1941) Nag. 632- 
I 193 I.C, 598=13 R.N. 334. 

— S. SZ— Scope— Suit in respectof a trespass 

against a Hindu father alone— Partition between 
\ father and sons before decree— Death of father — 

I Execution— SoNs share — If liable, 

^ Apart from S. 53. C. P. Code, there can be 
little doubt that if a decree is obtained against a 
^ Hindu lather personally, it cannot be executed 
I against somebody who is a stranger to the suit. 

I If he is to be made liable, a separate suit must be 
: filed. Where the suit is in respect of a trespass 
; committed, and the father alone is impleaded as 
I a party to the suit it cannot be said tbat the sons 
i can be proceeded against in respect of the decree 
; passed. But where it is shown that the father 
j and his sons effected a division of the family 
I properties during the pendency of the suit, the 
; property in the hands of the father which fell to 
I his share on partition would be liable under the 
1 Hindu law for the payment of the father's debt 
in respect of which a decree has been passed. And 
if the father dies after the passing of the decree, 
the property in the hands of the son after the 
partition can be proceeded against in execution 
under S- 50 or S.52 C. P. Code. (Horwill, /.) 
Rethnasami Naidu v. Kannan. 210 I.C. 616= 
16 R.N. 461=56 L.W. 176=1943 M.W.N, 180 
=AJ.R. 1943 Mad. 415=(1943) 1 M.LJ. 268. 

S. Appeal-Execution by Collector — 

Order in — Appeal to Court — If lies. 

No appeal lies as a matter of course from the 
order of the Collector acting under S. 54 to the 
Court whose decree is being executed by the Col- 
lector. (Davies, CJ., and IVesfon, J.) Chandu- 
MAL Jassumal Hafiz Din klAHOMED. I.L R 
(1942) Kar. 162=204 I.C. 324=15 R.S. 93= 
A.I.R. 1943 Sind 7. 

S. 54 — Jurisdiction-Decree for partition 

sent to Collector— Jurisdiction of Court to enter’- 
tain objecting to pariitien effected— Right to 
modify partition — Remedy of aggrieved party, 

^ A Court which has passed a decree for parti- 
tion to which S. 54, C. P. Code applies, and has 
sent it to the Collector for the purpose of effect- 
ing the partition has no power to he^r objections 
to the partition made by the Collector or his sub- 
ordinate or to modify the partition. A Collector 
acting under S. 54, (T. P. Code, is performing a 
statutory duty and in ‘‘doing so he is not under 
the control of the Court. Once the Court has 
sent the decree to the Collector for action under 
S 54, the matter passes entirely out of its hands. 

A party aggrieved by the partition is not, how- 
ever, without a remedy. He has the right of 
asking the Board of Revenue to revise the Col" 
l^ctoPs order. (Leack^ CJ.$ Lakshmana Rao and 
Kuppuswami Ayyar JJ,) Venkatraghava Rao 

V. Hanumantha Rao. 58 L.W. 330=1945 M. 

W. N. 406=A.I.R. 1945 Mad. 336=(1945) 2 

M.LJ. 62 (F.B.). , 

S. 54 and O. 20, R. 18— ^ 

Court — Separate allotment of (ssked 

for^ 
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0. F. CODE (1908), S. 6^. 

The ClYil Court can make a partition o£ land 
of a revenue-paying estate when no separate 
allotment of Government revenue is asked for. 
(Raw and Biswas. JJ.) Priyanath Roy v. Sree- 
DEAR Ckanlra. 218 I.C. 67=17 R.C. 196=48 
C.W.N. 223=A.I.R. 1945 Cal. 28. 

S. 54 and O. 20 R. 1%—ParliHcn decree— 

Contents of— Powers of Court and of Collector — j 
Discretion of Collector— Power of Court to inter- 
fere or i9 fetter. 

A Court passing a partition decree under 0. 
20, R. 18, C. ?. Code, in respect of an undivided 
estate assessed to the payment of revenue to 
Governments has no power so to fetter the dis- 
cretion of the Collector as to over-rule the 
powers that are conferred upon him under S. 54 
and O. 21, R. 18. The decree should declare the 
rights of the several parties interested in the 
property, and direct such partition to be made 
by the collector or his gazetted subordinate in 
accordance with such declaration. The Collector 
is to divide the estate in accordance with the 
rights declared in the decree, in the manner he 
thinks best, bearing in mind the convenience of 
- the land as a revenue paying estate, The Col- 
lector is to execute the decree, but not to alter it 
and the Court will not interfere with the exer- 
cise of discretion by the Collector unless he has | 
contravened or ignored the terms of the decree. ' 
(DavtSt C. J. and Weston, J.) Chandumal Jas- 
SUMAL 2/. Hafizdin Mahomed. I.L.R. (1942) 
Kar. 162=204 I.C. 324=15 R.S. 93=A.I.R, 1943 
Sind 1. 

— S, 55 (4)— Construction— Rights of decree- 
holder — Surety for judgment-debtor— Liability 
of — Judgment-debtor sent to jail Sub sequent 
proceedings against surety — Permissibility. 

Where a person has stood surety for a judg- 
ment-debtor under S. 55 (4) , C. P. Code, the 
Court cannot at the instance of the decree-holder 
proceed both against the surety and against the 
judgment-debtor concurrently. If the judgment- 
debtor is committed to the civil prison the state 
of affairs is just the same as if the surety had 
never come forward so that the Court cannot 
concurrently proceed against the surety or his 
property. S. 55 (4) is explicit ; the decree-holder 
having given up his rights against the surety by 
proceeding against the judgment-debtor and 
sending him to jail cannot be allowed to re-open 
the matter by asking that the surety should be 
proceeded against. (Harries, C. J. and Manohar 
Lall, J.) Raghubir Singh v. Mazharul Haque 
21 Pat 644=202 I.C. 589=15 R,P 129=9 B.R. 


0. F. CODE (1908), B. 65 (4), 

Ss. 55 (4) and 14S— Forfeiture of security 

— Power to refuse — Grounds, 

Assuming that there is a discretion in the Court 
as to whether or not it will order the security to 
be realized where it is found that the judgment- 
debtor has substantially if not technically, com- 
plied with with 'he order of the court and that 
the purpose for v^hicli the security was given was 
substantially fulfilled, the court \vill not order 
that the security should be forfeited expecially 
when the application therefor is made after 
j over three and a half years. (McNair. J,) 

I Jitfndra Mulltck V. Hafiz Alla Bux. 194 I.C 
103=13 R.C. 483=A.I.R. 1941 Cal. 122. 

S. 55 (4)— Oh ligation of Judgment-Debtor 

to apply to be declared insolvents f ceases with 
presentation of petition. 

The mere presentation of a petition to be 
declared an insolvent is not a sufficient compli- 
ance with the undertaking given by a judgment- 
debtor under S. 55 (4), C P. Code, that he would 
apply to be declared an insolvent. The obliga- 
tion includes not only the presentation of a peti- 
tion but the presentation of a petition in the man- 
ner provided by law' and the proper prosecution 
thereof. (Lobo and Tyabji. JJ.) Assandas v, 
Hardasmal. I.L.R. (1942) Kar. 79=201 I.C. 
750=15 R.S. 18=A.I.R. 1942 Sind. 134. 

S. 55 (4) — Surety— Bend^Judgmeni-dthiof 

— Required to apply in insolvency and to conduct 
all proceedings thereon regularly and properly— 
Failure to apply for discharge — If breach of bond 
— Surety's habtliiy. 

^ S. 55 (4). (5. P. Code, requires the due prosecu- 
tion of a petition for adjudication as an insolvent 
of a judgment-debtor and his presence in ()ourt 
when required. When a surety bond executed 
under S. 55 (4) meiely requires the jndgment- 
debtor to present the petition for insolvency and 
regularly and properly conduct the proceedings 
thereon, there is no further liability on the part 
of the surety when there happens to be a failure 
on the part nf the insolvent to apply for discharge. 
(Leach, C, /, and Lakshmana Rao, J,) Ratra- 
SWAMI GoUNDAN V. ARUNACHALAM ChETTIARm 

I.L.R. (1943) Mad. 691=210 I.C. 256=16 R.M. 
407=1943 M.W.N. 172=56 L.W. n2=A.I.R. 
1943 Mad. 363= (1943) 1 M.LJ. 162. 

S. 55 (4) Surety under— Liability of— 
Right to apply for discharge before fulfiltneni ef 
conditions in security bond — Contract Act, Ss. 
129 and 130. 


26=24 Pat, L.T. 69=A.I.R. 1942 Pat. 506. 

S. 55 (4)— Enforcement of security bond— 

Failure of one only of two conditions. 

A security bond executed under S. 55 (4), C. P. 
Code, can be enforced against the surety 
although there has been a failure on the part of 
the judgment-debtor of only one of the two 
conditions set out therein, (i, e,) either in apply- 
ing for adjudication as an insolvent or in appear- 
ance. It is not necessary that there should 
have been a failure on his part in both respects 
(Lobo and Tyabji, JJ.) Assandas v. HaLas- 
MAL IX.R.(1942) Kar. 79=201 I.C. 710=15 
18=A.I.R. 1942 Sind. 134. 


A person who becomes a surety under S. 55 (4) 
of the C. P. Code cannot claim to be released 
from his obligation at his pleasure. There is no 
analogy between a security bond executed under 
S. 55 (4), C. P. Code, and a continuing guarantee 
under S. 129, Contract Act and S, 130 of the 
Contract Act (and its principle) cannot apply to 
a surety under S. 55 (4), C P. Code. The surety 
under S. 55 (4) cannot be discharged from his 
obligation at any stage before he has fully carried 
out his undertaking to the Court. (PatanjaH 
Sasirt, /.) Sankaranarayana Ayyae v. Para- 
200 I.C. 774=15 R.M. 141= 
”3=A.I.R. 1942 Mad. lOl"- 
(1941) 2 M.L.J. 650. 
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0, P. CODE (1908. \ 5, 60 ; 

S. 60 — Appiicahiliiy — Mortgage decree, 

It has beea accepted for a long period of time i 
that S. 6", C P. Code, does not apply to mort- ; 
gage decrees and it i=; now too late io urge a*^d to i 
hold that it doe'^. (H'.rrtes, C.J. Ahdut Rahman | 
Mekr Chand, Mo.hajcni Tern Sin(jh and Bhandaru 
JJ.) Allah B\khsh z\ Chkt Ram. 47 P.L.R. ' 
207— A.I R. 1945 Lah. 123 (F.B.) i 

S 60 — ^ppUcabdity to sales under U. 


P 

En- 


Encumbered Estates Act. 

R. Oof the Rales framed ur-der the CJ. 
cumbered Estates ^ makes the provi'-ions of I 
the C. P. Code applicable to sales under the U. P. i 
Encumbered Es'aies Aci so far as they are not; 
inconsistent oith the provisions of the Act and | 
the rules. Hence S. 60 or C, P. Code would ; 
apply to such sales, {ShirrefJ, S. M. and Saihe, ' 
J. M.) CnHATAl? V. Thas'ur S NGH, 1942 ' 
A.W.R. (Rev.) 253 (1)=1942 O A. (Sapp.) 279 I 
(1)=1942 R.D. 351 (2)=1942 0.¥/.N. ‘(B.R.) ' 
262(2). ' : 

Ss. 60 and 73 (as amended by Act IX of 

1937) — Aiiachment of salary, now exempted by • 
1937 Amenduig Act--AvailahiHty for rateable dis- ' 
iribution with other creditor aot so exempted . 

An attachment under S. 60 C P. Code of salary j 
nowexemp^ted by the amending Ac«- of 1937 but 
tnade by a judgment creditor saved by the pro- ! 
viso to the amending Act is available by way of ! 
rateable distribution to another judgment credi* 
lor who is not covered by this proviso. (IVe^ton, 
/.) Marutreerao Krishn-aji V Tiiakurdas. 
194 I.C. 582=14 RS.2=A.I.R. 1941 Sind. 96. 
— ~S. 60 — Attachment of salary of govern- 
ment employee — Rrjki of Government io ohiect — 
Decisionbetween decree-^iolder and ftedgment- 
debtor that such salary is attachable— Effect of. 

A decision between the decree-holder and the 
judgment-debtor who is j.Gosernment emplov'ee 
that the latter’s salary is attachable, is not bind- 
ing upon the Government when it jS not a party 
to it. If in pursuance of that decision, the decree- 
holder proceeds to attach the salary of the judg- 
ment-debtor in the hands of the Government the 
Government is entitled to object and to bring the 
illegality to the notice of the Court. (Harries, 
C, /. and Abdur Rahman, /.) Rajtndra Kumar 
V. Central GoirERNMENx. 46 P L.R. 124=215 
I.C. 110=17 R.L.88rz:A.I.R. 1944 Lah. 168. 

S. — Unpaid morfaage money. 

The unpaid balance of the consideration for a 
mortgage is not a “debt” due by the mortgagee to 
the mortgagor, and, therefore, it is not liable to 
attachment in execution of a decree against the 
mortgagor. It makes no difference whether the 
mortgage is simple or possessory or by way of j 
conditional sale. (Tek Chand and Beckett, JJ.) 
Sohan Laltl Labh Singh. I.L R. (1943) Lah 
746=202 I.C. 347=15 R.L. 113=44 P.L.R. 342 ! 
=A,I.R. 1942 Lah. 234. ! 

S. 60 and O. 21, "R. 46--* Deb f -Unpaid 

Purchase 7noney left with vendee for payment to 
vendor's creditors — If attachable immediately 
after sale-deed— standi of such creditors to 
object to attachment. 

The unpaid purchase price of a property left 
with the vendee for payment to the creditors of 
the vendor but which the vendee has not actually 
paid to them is a 'debP due by the vendee to th^ 


O.P CODE (1908), 3. 60, 

vendor. It is the vendor’s money in the hands 
of the vendee, which he is under an obli^?ation to 
pay to the vendor and in ihe absence of a con- 
tract to the contrary, this obligation arises at the 
moment tlie sAe trsn>^ac!iori is completed. The 
fact that the morev is by agreen ent, made pay- 
able at a future dale or that ^he vendor has 
askedjhe vendee t(, pay it to a third party makes 
no difference. It is ntme-the-less an exksting and 
comfiKted ohligation and, as regards it, the 
relationship between the vendor and' the vendee 
is that Oi a creditor and debtor. 

If, therefore, at the m^^tance of a person who 
holds a decree against the vendor, a prohibitorv 
order under 0. 21, R. 46 C. P Code, is served on 
the vendee, before he has paid out the amount to 
the nominees of the vendor in accordance with 
the directions set out in the deed, the attachment 
is good and ^ither the vandee nor the vendor 
can object The vendor’s nominees of course 
hzyer^o locus standi to object, for there is no 
privity of contract between them and the vendor 
and the mere direcrion of the vendor to the ven- 
dee to pay the amount to them creates no jural 
relationship between them. The direction is. 
ordinaril\, revocable at any rime before payment 
has actually been made. Further, the decree- 
holder of the vendor can attach it even immedia- 
tely after the execution of the sale-deed and 
need not wait until the lapse of reasonable time 
from the sale, within which the Vendee could 
have paid, but has neglected to pay, the vendor’s 
nominees. (Tek Chand, Bhide and Sale JJ.) 
^Tela Ram v. Ram Das TosHr. ILR 
Lah. 17=15 RL 215=203 I.C 462=44 *P LR 
415=A.I.R. 1942 Lah. 275 (F.B.) ’ 

60— Decree against Hindu father-^ 

Aitachmeni of sons' interests in family property 
in execution — Permissibility. 

If the father in a joint Hindu family has a dis- 
posing power which he may exercise for his own 
beneht over the property of his sons, then such 
property can be attached in execution of a decree 
agatnsr the father under S. 60, C. P. Code. So 
long as there has been no partition between* the 
father and his sons that power clearly exists snd 
therefore under S. 60 C. P. Code execution can 
proceed against the sons and their interests in the 
family property can be attached. (Kina, J ) 
Ktstama ^TAYUDU V. Sankarayva Hayudu 
A.LR. 1945 Mad 278=(1945) 1 M.L.J 21^ 
“T— S 60— Exemption as agriculturist— Status 
of legal representatives of judgment-debtor— li 
relevant. ■' 

In order to claim exemption as an “agricul- 
turist” under S. 60 C P. Code the status of the 
judgment-debtor has to be seen and not that of 
hiOegal representatives. (Tek Chand, Dalip 
^noh and Bhtde . JJ.) Dhani Ram z;. District 
Official Rfcktver Amritsar I.L R (1043'i 
L ah. 242=2C4 I.C. 344=15 R L. 259=45 P L R 
57=AI.R. 1943Lah. 19(F.B.). ■» I"- «• 

—— S. 60 (as amended by S. 35 of Punjab 
R^xef of Indebtedness Act.) — E.i empiwft under 
1 —Onus of proof. 

I The onus of proving facts necessary foi" the 
i exemption under S. 60, C. P. Code, as amerded 
' by S, 35 of the Punjab ReJffrf of Jndeblednes* 



863 


864 


THE quinquennial DIGEST, 1941—1945. 


O. P. CODE (1908), B. 60. 

Act, lies on the judgment-debtor for two reasons ; 
( 1 ) the burden' of proving an exception is gene- 
rally on the person seeking to prove the excep- 
tion, (2) the judgment-debtor has special know- 
ledge of the circumstances, (Skempi J.) Rama 
Malz;. Bhola Singh. I.LR. (1941) Lah. 441. 


— S. 60—Inamdar — Remuneration payable by 

Government for services useful to Government — 
Liability to attachment in the hands of Govern"' 
meni^'*Debtf* 


Remuneration or money payable to an inamdar 
by the Government of Bombay for services use- 
ful to Government, the grantee being an alienee 
of the revenue and not of the soil, cannot be atta- 
ched in the hands of the Govepment in execu- 
tion of a decree against the inamdar. Moneys 
payable as reward for services to be rendered to 
the public are not attachable before receipt. 

Quaeres Whether such money is a debt attach- 
able in execution under S. 60, C. P. Code ; 
(BeaumonU C. /.) Ramrakh Bashiram v. 
Madhavrao Ganpatrao, 209 I. C. 588— 16 R.B, 
152=45 Bom.L.R. 494-A.I.R. 1943 Bom. 258. 
— S.60andO. 21, R. 30 — Monthly pay of 
Railway employee — Taking away by force under 
attachment order — Legality, 

The practice of taking away by force from a 
Railway employee his monthly pay under colour 
of an order of attachment under a money decree 
is absolutely illegal. (Davies,) Ram Chander 
V, Moolchand. 1944 A.MX.J. 40. 


— S. 60— ‘**Pr op erty** ---Meaning ef. 

Per Pa/, /.—The word ^‘property*' in S- 60^ C. P. 
Code, is used in a very wide sense. All the inte- 
rest in the properties which are available to the 
judgment-debtor for his benefit can be seized in 
execution. Even if the property does not belong 
to the judgment-debtor, if he has acquired any 
right or power in respect of the same which can 
be sold by him for his benefit, such right or 
power will be seizable property within the mean- 
ing of the section. Syed Nasim Ali and Pah //.) 
Rabharani Dassi V. Binodamoyee Dassi. I.L. 
R. (1942) 1 Cal. 169=200 I.C. 216=14 R.C. 685 
=46 C.W.N. 245=74 C.L.J. 180=A.I.R. 1942 
Cal. 92. 


S. 60 and O. 21 R. 46 — Provident Fund — 

Amount standing to credit of member— If attach-- 
able as a 


C. P. CODE (1908), S. 60. 

Nag. 711=218 I.C. 63 = 1944 N.L.J. 96 =:Atp 
1944 Nag. 144. 

S, 60 — Provident Fund of Company 

benefit of employees— Money payable to member 
after retirement in full or ^ to nominee— Member 
not permitted by rules to dispose of moneys dur- 
ing service— Effect — Attachability and saleabilik 
in execution of decree against member— If tru^^ 
money — Trusts Act, G. 5. 

‘‘Debt'" within the meaning of S. 60 (1), 
Code, does not mean a debt only presently payl 
able, but it means also a debt due but payable at 
sorne future time. A debt is a sum of money 
which is now payable or will become payable in 
future by reason of a persent obligation. The 
defendant-company had a provident fund for its 
employees called the Labour Provident Fund. 
One A..R.B., an employee of the company was a 
subscriber to this Fund. The plaintiff having 
obtained a decree against A.R.B., attached on 
11 — 10 — 1934, a sum of Rs. 81-14-3 out of the 
moneys lying to the credit of A. R.B. in this fund, 
in execution of the decree. On 21 — 10—1934, 

A. R.B. retired from the service of the company 
and the defendant company thereupon paid to A, 

R. B. the entire sum due to him under the Provi- 
dent Fund Rules. In 1936 the plaintiff applied 
for sale and at the sale held on 27 — 4—1934, he 
purchased the debt. In a suit by the for plaintiff 
for Rs. 81-14-3, the defendant pleaded that A.R. 

B. created a trust by subscribing to the Fund and 
that in any case the amount was not a debt under 

S. 60 (1), CP.Code. One of the Rules of the 
Fund provided that no member shall have any 
claim upon the moneys standing to his credit 
except in accordance with the Rule and that the 
Trustees shall take no cognizance of any disposi- 
tion or assignment of any sums standing ^ to the 
credit of a member. Another Rule provided for 
a separate account to be kept for each member in 
the books of the Fund, and that the amounts 
contributed by the member and the company 
together witli interest accrued thereon should be 
entered therein. The rules further provided that 
the management and control of its funds shall be 
vested in the defendant company (hereinafter 
referred to as the “Trustees"). The money due 
to a member on the date of his ceasing to be a 
member was to be paid to him in full or to such 
person as he desired, within 3 months after his 
ceasing to be so. 


A Provident Fund amount standing to the credit 
of a member is not a *Mebt” which can be 
attached in execution of a decree against the 
member. {Mya Bu and Mosely, JJ,) Secretary 
Burma Oil Subsidiary Provident Fund, Ltd. v. 
Dadibhar Singh. A.I.R, 1941 Rang, 256. 

S. 60— Provident Fund money — If attach^ 

able as **debf\ 

Where under the rules of a Provident Fund the 
money contributed by an employee is vested in 
trusts and is payable to him only upon certain 
contingencies which may or may not happen, the 
money standing to his credit in the Provident 
Fund books is not a “debt" within the meaning of 
S. 60, CP.Code and is, therefore, not attachable 
in execution of a decree against him. (Bose, /.) 
Anandaiao V, Vishwanath. I.L,R. (1944) 


Held, on a construction of the Rules, (1) that 
the rules were not statutory provisions but only 
amounted to a private contract between the 
parties, and that the parties could not by private 
agreement alter the provisions of the statute law 
including the provisions of S. 60(1) C. P. Code; 
(2) that the sum standing to the credit of A.R.B. 
on 11—10—1934 was a debt over which he had a 
I disposing power within the meaning of S. 60, C 
P. Code, and it could therefore be the subject of 
a prohibitory order or attachment although it 
could not be sold until it was at the disposal of 
the judgment-debtor. A sale held after the 
retirement of the employee when he ceased to be 
a member, would therefore be valid ; (3) that 
taking the Rules and Regulations of the Fund, ii 
could not be said that the moneys were trust 
moneys or vested in trusteeis. as neither the trus 
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fund nor the beneficiary was ^ clearly indicated, 
the member being* at perfect liberty to withdraw 
the whole amount if he retired or to nominate a 
new nominee; the essentials of a trust under 
S. 5 of the Trusts Act were absent ; and (4) that 
therefore there was valid attachment and a valid 
sale, and in consequence the defendants were 
liable to the plaintiT for the sum of R.s. ^1-14-3. 
(Davis, CJ, and IVesfon, I.) Ismail Jakkia &: 
roZ-y. Burmah Shell" Providknt Trust, Lm 
I.L.R. (1941) Kar. 401=199 I.C. 525 = 14 R.S, 
187=AJ.R. 1942 Sind. 47. 

S. 60 and 0.38, Rr.9,andli—5‘c<3/>^— 

Attachment before judgment — Dismissal of suit — 
Subsequent revieiv allowed^Decree for plaintiff 
after review— Effect— Decree-holder -If can avail 
of prior attachment— Alienee after decree subse- 
quent to review — Rights of. 

An attachment before judgment effected in a 
suit can he availed of by the plaintiff decree 
holder, whose suit, though originally dismissed 
by the trial Court, is subsequently decreed by the 
Court al'owing a review petition filed by the 
plaintiff. Though the decree dismissing the suit 
automatically puts an end to the attachment 
before judgment, the moment the review is 
allowed, the decree already pa.ssed is vacated, and 
the sujt must be considered to be restored to file ; 
and with the restoration of the «!uit all the ancil- 
lary orders also get restored. The decree passed 
thereafter is the decree of the trial court itself 
and the attachment which is restored enures for 
the benefit of the decree-holder who obtains a 
decree subsequently after the review is allowed, 
as against a purchaser of the attached property | 
who purchases subsequent to the decree after! 
review. (Ktippuswami Ayyar, /.) Naypdamma | 
V. SiVARAju Tharamchand. 210 T.C. 453=16 R. 1 
M. 441=1943 M.W.N. 284=56 L.W, 313=AJ. i 
R. 1943 Mad. 515=(1943) 1 M.L. J. 394. ! 

S. 60 — Scope — If over-rides 0. 23, R. 1 

(3), C. P. Code — Suit for redemption of mort- 
gage — Dismissal as withdrawn or abandoned — 
Second suit — Competency. See C. P. Cope, O. 
23, R. 1 (3)'. (1945) 1 M.L.J. 212. 

S. 60 (1) — Scope — Amending Act IX of 1937 

and V of 1943 — Scope and effect of — Private employee 
Salary and Dearness Allowance — Atiachahility in 
execution of decree passed in suit instituted before 
1-6-1937. 

Act IX of 1937, which amended S. 60 (1), C* P. 
Code, preserved for the holder of a decree 
passed in a suit filed before 1-6-1937 the right to 
attach the salary of a judgment-debtor in accor- 
dance with S. 60, as it stood before the amend- 
ment and in 'spite of the amendment be could 
attach the whole of the salary of a private 
employee. That right was not taken away by the 
repeal of Act JX of 1937. Further Act V of 
1943 was not intended to take away pre-existing 
rights that were preserved by Act IX of 1937. 
In proceedings arising out of any suit filed 
before 1-6-1945 the liability of a judgment- 
debtor’s salary to attachment is governed by S. 
60, C. P. Code as it stood before it was amended 
by Act IX of 1937 and the whole salary of a | 
private employee including dearness allowance I 
is liable to attachment. (I okut and Weston. Jjl ) ' 
Manilal BhatChand v . Mohan Lal. 47 Bom. ! 
t.R. 836=A.I.R. 1S46 Bom, J02. 

Q.D, 1—55 


0. P. CODE (1908), S. 60 (1) (b). 

S, 60 (1) Proviso — ** Attachment or Sale ^* — 

Interpretation. 

The word *^or” in the expression ^‘attachment 
or sate'’ in the proviso to S. 60 (1), C. P. Code, 
is u«ed in a conjunctive and not in a disjunctive 
I sense. Therefore, the property mentioned in 
i that proviso will neither he liable to attachment 
! nor sale. (Mof^rrs and Ahdur Rahman, J If) Mt. 
i Rewatf V. Chiranti T-al. I.L R. 1943 Lah. 

1 666=212 I.C. 144=16 R.L. 256=46 P.L.R. 115= 
AT.R. 1944 Lah. 29. 

, S. 60 (1) (b) — Applicahility — **Tools of an 

\ artisan ^ — Cooking vessels of hotel-keeper — Exemption 
from aitachment. 

\ Cooking vessels with which a hotel-keeper 
prepares sw'-eetmeats are not tools of an artisan 
exempt from attachment 'within the meaning of 
60^(1) (h'), C. P. Code. The word ''artisan” has 
a VeM-recognised meaning and is roughly 
synonymous with "handicraftsman” or ^‘mecha- 
nic.” Cooking vessels are certainly not tools 
and a hotehkeener cannot claim exemption from 
attachment of the ves.sels used by his employees 
in the preparation of food which he sells to the 
nuhlic, (Horwill, J.) RAMArHANORA Ayyar V. 
Sesha Aiyaxgar. 209 I C. 22=16 R.M. 263= 
56 L.W. 301=1943 M.W.N. 437=A.T.R. 1943 
Mad. 523=(!943) 1 M.L.J. 414. 

— — S, 60 (1) (ffa) —Applicability — Tools of an 
artisanl' — Mun'cal instruments of musician — If ex- 
empt from attachment. 

A musician is not an artisan and bis musical 
instruments are not "the tools of an artisan” 
exempt from attachment under S. 60 (1) {})), 
C. P. Code. (HopPelJ. A) Mantkyam v. 
Manikyamma. 200 I.C. 868=15 R.M. 164= 
1941 M W.N. 783=A.T.R. 1942 Mad^4=(194!) 

2 M.L.J. 671, 

S. 60 (1) (b) — Exemption from att<i/‘hmcni — 

Existence of ground for — Relevant point of time— 
Change of circumstances after date of execution — If 
affects question. 

Where a tailor who was using a number of 
sewing machines sells a couple of them after 
their attachment and wrorks thereafter in 
another’s shop, that cannot affect the question of 
the exemption of all the machines from attach- 
ment. The criterion in such matters is the posi- 
tion of affairs at the time of execution. If on 
that date he was working in his own shop with 
all “"the machines, then all are exempt from 
attachment, and his subsequent conduct and 
position does not affect tbe question of exeitip- 
tion. {Collisffr, A) AhMAP fi^AYEP v. KanIZAK: 

ZOHEA. I.T .R. (1941) AIL 278=193 T.C. 826= 
13 RA. 456=1941 A.W.R. (H.C.)" 53=1941 
O. A. (Supp.) 64=1941 A.L.J. 117=1941 A L. 
W. 57=1941 O.W.N. 52=A.I.R. 1941 All 
157. 

S, 60 (1) (b) — Tailor ^ if an artisan — Humber 

of sewing machines tised — All of them, if exempted 
from attachment. 

A tailor who uses a sewing machine is art 
arti<?an. and the sewing machine is an artisan’s 
took S. 60 (1) </), C. P. Cc de does not say that 
only such tools shall not be liable tp attachment 
as aie necessary for the maintenance off the 
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artisan. Hence if a tailor has a number of 

sewing machines all of them are exempt from 
attachment thongh as a ma tter of fact_ a single 
machine mighl be sufficient for his livelihood. 
(Colli st£r. J .) Ahmad Favfd v. Ka.nti?at< 
ZOHRA. I.L.R. a941)AII. 27S-:=^1Q3 I.C 82^- 
13 RA. 456=1941 A.WR. (H.C ) 55~1941 

0. A. fSuDo.) 64=1941 A LJ. 117=1941 AX. 
W. 57=1941 O.W.N. 52—A.I.R. 1941 All. 
157. 

S. 60 (1) (c) — ^Agticuliurisf — Occupanev 

raiyat—Land culiwafed under bhag sysieui — 
Small income derived hy hbn from Zemmdary 
properties. 

An occupancy raiyai v/lio has got about 20 or 
25 bighas of land which he gets cultivated under 
the bhag system and whose other income derived 
from Zemindary properties is oidy Rs. 25. is an 
agriculturist within the meaning of S. 60 fl) fr). 
C P. Code. (Mukhe^jea and Blank, II.) Nagen- 
DRA Hath Sarkarc/. Krishna. Paba Sirkar. ?0l 

1. C. 632=15 R.C. 264=75 C.L.J. 501=46 CW. 
N. 612=AJ.R. 1942 Cal 425. 


-S. 60 (1) (c)—*‘AgricuIfurisf’ — Test. 


a F. CODE (1908), S. 60 (1) (c). 

exemption In respect of house in which he ordb 
narily resides. 

It cannot be held that because an agriculturist 
has a shed in or near his held he cannot get 
exemption under S. 60 (1) (c), C- P. C., for the 
house in which be ordinarily resides, unless he 
proves he has tethered some cattle in the house 
or keeps agricultural implements there. An 
agriculturist like every person, must have a 
house in which to live ; and the fact that he has 
a shed in or near his field in which he may keep 
some implements and perhaps spend an hour or 
two in the middle of the clay, while engaged in 
agricultural operations, would not disable him 
from retaining possession of the house in which 
he ordinarily resides, provided that that house is 
not on a scale inappropriate to an agriculturist. 
(HorzvilhJ.) Vfnkayya Tatayya. 58 L.W 
100 ri)=:AJ.R. 1945 Mad. 276=(1945) IML 
J.211. 

— S. 60 (1) (c)— Applicability — Right to 

exemption — Conditions of. 

To claim exemption from attachment under 
S. 60 (1) (f), C P. Code, it must be proved that 


An “agrietdturist” vidthin the meaning of g. 60 occupying 

(1) (c) C.P. Code must be a person who tills occupied 

the soil and thereby earns bis livelihood and k th^ purpose of agriculture. (Agar 

expected to have imp] emends of husbandry, 


S. 60 (1) (c)- 

The proper test 


cattle and seed grain. An old or otherwise dis 
abled man, or a woman may not till tbe land 
with his or her owm hands but may do it through 
others such as relatives or hired labourers. Still 
such person may be an agriculturist, to all 
intents and purposes. Again a person may be a 
real tiller of land without having his own imple- 
ments of husbandry.^ At the time of cultivation 
he may borrow or hire such implements. In any 
case however cultivation must be bis main .source 
of living though this will not be the sole test.' 
(Chatierji and Merediihf II.) Anantala 
Chakravarty V. Btbhuti Bhusan Das. 23 Pat. 
348=1944 P.W.N. 306=11 B R. 166=A.IR. 
1944 Pat. 272. 

•^Aqriculturisf^Test. 
to he applied in deciding 
whether a particular person is an ‘agriculturist* 
is to see whether his main source of income is 
derived from cultivation or not. The term 'agri- 
culturist’ is used with reference to one who is so 
by profession, (Saihe, S.M and Dlble, I.M.) 
Shiv Lal v. Mst. Runna. 1944 R.B. 226=1944 
A.W.R. (Rev.) 119. 

S. 60 (1) Agriculturist”— Test. 

It cannot be said that a person who cultivates 
lands mainly through his tenants is not an "agri- 
culturist.** It is for the Courts to decide whether 
a particular individual situated as he is with 
reference to his occupation or other circum- 
stances is an agriculturi.st or not. A person who 
derived his whole income from his lands and had 
no other profession or occupation must be held 
*c W within the meaning of 

S. 60 (1) (c) {Almond I.C. and Mir Ahmad, J ) 
Asaduli^h Khan v. Chetan Das. 202 I C 770 
=15 R. Pesh. 52=A.I.R. 1942 Pesh. 65 (2). 


zval I.) Sheo Shankar Lal v. Bittan Kuar. 
199 I C. 456=14 R.O. 491=1942 R. D. 69=1942 
A.W R. (C C.) 27=1942 O.A. 15=1942 O.W.N, 
23=1942 A.W.R. (Rev.) 50=A.I.R. 1942 Oudh 
1308. 

-S. 60 (1) (c ) — Applicability — Right io 
-Conditions of. 


exemption under- 
The property of an agriculturist to be exempt 
under cl. (c) of S. 60 (1), C-P. Code, mustbe 
shown to have been occupied by him as such for 
purposes of agriculture, i.e., in order to enable 
the owner or occupier to cuBiv.ste the land. 
( Ahdur Rahman, J.) Official Receiver, KiStna 
V. Lakshmayya. 55 L.W. 634. 

‘ — ^ — S. (60) (1) (c) — Decree against non-agri- 
culturist legal represenative — Original debtor 
agriculturist— Property if liable to attachment. 
Sher Singh v. Baldev Singh, [see Q.D. 1936 
-’40, Vol. T, Coi. 1122,] I.L.R. (1941) Lah. 
588. 

— S. 60 Cl. (1) (c)-~Exempiion from attach- 
ment. 

Where the evidence show^ed that a debtor had 
no other vocation except agriculture and that he 
kept his plough, bullocks and carts in his house, 
the house is really used for the purpose of carry- 
ing on his calling effectively as an agriculturist 
and is exempt from attachment under S.60 (1) 
(c) of the Code of Civil Procedure. (1937) 2 M. 
LJ. 11: I.L.R. (1937) Mad. 777 (F.B.). applied. 
(Venkairamana Rao. I.) Subbarayudu z/. Ven- 
kata SuBBAMMA 201 I C. 781=15 R.M. 407= 
55 L.W. 176 (1)=1942 M W N. 128 (2)=AJ. 
R. 1942 Mad. 375 (1)=(1942) 1 MX.J. 87. 

— — S, 60 (1) (c)— Exemption under— Availa- 
hdiiyto agriculturist who had knowingly mort* 
gaged hts house— Estoppel. 


S 60 O’J • tj *1 . agriculturist mortgages his residen* 

in or r/ar /ef.i if./zTlo cL'w mortgagee to 


old, he is eslt i T ed ficjn 
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raising the question that the house is not liable ; 
to attachment under S. 60, C. P. Code, as the : 
voluntary nature of the mortgage must imply an 
agreement that the house may be sold under cer- 
tarn conditions. S. M.) Tara Chan’D 

z; SHin PUA^AI). 1942 A. W.R. (Rev ) 307=1942 
6 A. (Supp) 333=1942 O.Vv^.N. (B.R ) 476= 
1942 R.D. 593. 

S. 60 (1) (c) (as amended by S. 35 of 

Punjab Relief of Indebtedness Act ) — a 
period of a year or more'^—If Ciitalify ^*!efi 
vacanf' only. , 

The words **for a period of a year or more"' in 
S.60(l) (c) . C. P. Code, as amended by S. 35 of 
the Punjab Relief of Tiidebtedress Act, qualify 
*'Ieft vacant*' only and not out on rent or 
lent to others.’’ (Fkevip. J.) Rama v. 

Bhola Siy^GH. I.L.R. (1941) Lah. 441. 

S. 60 ^1) (c'l — *^Hotise and other buildings'' 

— Exemption from attachment. 

To enjoy the benefit of S. 60 (1) (c) C. P. Code 
an agriculturist occupying his residential quarter 
i^eed not al.so put it to some other agricultural 
use. (Mir Ahmad, J ) MoHAt.fMAD Jan v. S. 
S. Kirpal Singh. 196 I.C. 356=14 R. Pesh. 28 
= A.I.R. 1941 Pesh. 68. 


a. P. €OrE (1908), B. 60 (1) (ccc). 

194 I.C. 716=14 R, Pesh, 3=AJ.R. 1941 

Pesh. 53, 

S. 60 fl) (c)~Ohfeciion based on — When 

to be raised. 

An objectir-r. that the debtor was an agricultu- 
rist and therefore his house is not liable to 
attachment and sale ought to be raised before 
the sale ard if not rahed at that time it cannot be 
subsequently I'-dsed. (Agarwah, Sheo Shan- 
kar Lal tu Bittan T\ 'JAR. 199 I.C. 456=14 R- 
O 491=1942 R.D. 69=1942 A.W.R. (C.C.) 27 
=1942 O.A. 15=1942 O.W.N. 23=1942 A.W.R. 
(Rev.) 50 = A.I.R. 1942 Ondh 308. 

S 60 (1) (c ) — Ohiedion to sale of house — 

Whether can he raised after sale. 

An objection that a house is not liable to 
attachment or sale l-y reason of S- 60 (1) (c). C 
P. Code, as being a house occupied by an agri- 
culturist, must be made prior to the sale. It is 
iindesiraijie that a judgment- debtor should 
stand by and ahow tiie sale to take place and then 
come forward and file an obj.tciioii that be could 
and should have filed before the sale. 30 N.L.R. 
13.5. foil. (Pollock,/.) Balkkxshna Bhawansa 
0 -. Chamcueo. I.L.R. (1944) Nag. 159=210 I.C. 
S5=15 R.N. 143=1943 N.L.J. 475=A.I.R. 1943 


>8.60 (1) (c ) — House occupied by agricul- 

turisf-^Exe?npiion from attachment not claimed 
prior to sale in execution— Bar of constructive 
res judicata applies — ^cope and nature of the 
protection under 5. 60 (1) (c). 

If a person during the course of execution 


Nag. 330. 

S. 60 (1) (c)—PIea under— Availability to 

stranger, as against auction purchaser. 

Where an owner of property has failed to raise 
a plea under S. 60 (1) (c). C. P. Code, at the time 
of the execution sale, it is not open to a stranger 


proceedings dose not raise an objection to the in possession to refise fine plea in a suit by the 
sale of property vfinich, if raised, would prevent ' auction purchaser for possession of the property 
the property from being brought to sale, he is ; r.hrchased bv him in auction. (Ghudam Hasant 
debarred by the principle of constmetive^ res J.) Sreoraj z-. Ganca Pkasad. 193 I.C. 675= 
judicata from raising the same objection either, 13 R.O. 502 = 1941 O.L.R. 361=1941 A.L.W, 
in subsequent proceedings or at a subsequent 519=1941 A.W.R (Rev.) 372=1941 O.A. 399= 
stage in the same execution proceedings. The 1941 R.D. 328=1941 A.L.W. 462=1940 O.W. 


question whether a particular house is a house in 
the occupation of an agriculturist is a question 
of fact and where there is nothing before the 


N. 618=A.I.R. 1941 Oudh 395. 

S.60 (1) (^cc)— Milch animals not belong^ 


OT laci ana wnerc mere is noinii'g ucrore me > 14 

Court to show that the house sought to he sold j ‘^Snc.dturist If exempt from attach- 


is a house in the occupation of an agriculturist, 
it cannot be said that the Court acted without 


mteni, 

S. 60 (1) (cc), C. P, Code, makes all milch 


jurisdiction in selling that house, S. 60 (1) (c) animals exempt from attachment^ or sale, 
was no doubt enacted to protect agriculturists, 

but the protection can be waived by them. If tS' 


they can waive it, it follows that there cannot be 
any absolute prohibition against the sale of an 
agriculturist's house and there is therefore no 


=14 R.L. 
Lah. 88. 


66 = A.I.R. 1942 


60 (1) (ccc) proviso — Applicability — 


bar to the application of the princyle of cons- | residential house executed by insoh 

tructive res judicata \ moreover the fact that S. 60 1 annulled by Insolvency Court before proviso 


tructive res judicata ; moreover the fact that S. 60 
prohibits only the attachment of an agricul- 


proniDits only tne attaenment 01 an agrtcui- came into force 
turist's house and does not prevent him from „ . ' 


selling it, if he so wishes, indicates that there is 
no public policy against the alienation of an 


The proviso to S. 60 (1) (ccc) C. P. Code, 
added by Punjab Act XIT of 1940, does not 


iiu yuuin- uuiicv ttsaiiisi inc wiia liuti oi i t j i. . j j 

agriculturists house. (King and HorzvUl, exempt property which had been mortgaged and 

Basayy.^ c;. Hanumantha Repot. I L .R. (1945) redeemed m remote antiquity and had no subsist- 
Mad. 211 =220 I.C. 15=57 L.W. 434=1944 M. charge on it, when it was sought to be attach- 

WN. 473=A.I.R. 1944 Mad. 548 = (1944) 2 and sold m execution. Where a mortgage 

M.L. J. 46. ' ^cen annulled by the insolvency court and 

* * « ^ , rr i, was no longer in existence when the property is 

— S 60 (1) (c)— Mortgage decree— House of \ sought to be sold in execution the proviso to 

agriculturists— If can be sold, S. 60 (1) (ccc) does not apply whether the annul- 


agriculturisfs — If can he sold. 


The house of an agriculturist cannot be sold in ment was at the instance of the insolvent or the 
execution even of a mortgage decree passed receiver. (Tek Chattd Dalip S%ng}h ond 
against that property. (Almond, J.C. and Mir Bhide, JJ.) Dhani Ram ^ 

Ahmad, J.) Mahomed Jan v^Qviia Sinch.J Receivei, Amjbitsar, LLR, J 1943; Lan. 242-« 
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, „ I O' 5’- OOBB (1908), S. 60 (1) (h). 

P. COBB (1908), S. 60 (l)(ccc). ! 4 • c T P . 

4 I.C. 344=15 RX. 259=45 PX.R. 57=AJ- j as provided S- 123, P. Act , 


1943 Lah. 19 (F.B.). 

S 60(1) (ccc)—Sale effected hut not eon- 

med before Amending Act— Exemption. 

^ judgment-debtor other than an agriculturisl 
mot claim exemption under S, 60 (1) 

P. Code when the sale had been effected before 
date on which the Punjab Amending Act XII 
1940 came into force, though the sale had ^not 
n confirmed on that date. The word 'sale in 
i clause is used, as in other parts of the Code 
meaning sale as at the conclusion the 
tion, and not as confirmed by the Court. 

* Chanda Monroe and Din Mohammad, JJ.), 
KM Singh v> Vir Bhan. I.L.P. (1942) Lah. 
=200 I.C. 302=14 R.L. 462=44 P.L.R. 126 
..I.R, 1942 Lah. 102 (F.B.). 

— S. 60 (1) (£) — Moneys due from company 
ts managing agents — If constitutes right of 
tonal service. 

[oneys due to the firm of managing agents of 
►mpany from the company does not constitute 
■ight of personal service’’ within the meaning 
>.60 (1) O. (/). (McNair.!,) Pdrsattampas 
Iaitnath. 195 I.C. 69=14 R.C. 41=A.I.R 
1 Cal. 240, 

— S.60 (1) (g)— Applicability— Money recei- 
by retired Government servant tn commuia- 
of pension — Liabiliiy to attachment. 
cannot be said that commutation of a pen- 
comes under the heading of stipends or 
uities under S. 60 (1) (g), C. P. Code, the 
iso was never intended to apply to money 
r it has passed into the pocket of the pen- 
sr. Where a retired Government servant 
received a certain sum of money in commu- 
n of his pension, such amount is not exempt 
i attachment under S. (1) (g). (Davis^ CJ., 
Wesiont J.) Hasoomal Sangumal v. Oia- 
^Laloomal. I.L.R. ri941) Kar. 479=198 
630 = 14 R.S. 150=AJ,R. 1942 Sind 19. 

"-S. 60 (1)^ (g)— Applicability — Railway 
pany — Gratuity sanctioned to deceased em- 
ee and credited to Provident Fund account of 
as id— Liabiliiy to attachment in execution of 
H against deceased — T.P. Act, S. 123. 
an employee in the service of the G. I. P. 
vay, died on 20 — 4— 1940* leaving behind him 
ddow. After his death the Agent of the 
way Company sanctioned the grant of an 
ant by way of gratuity to C and the amount 
credited to the Provident Fund account of 
10 — 5 — 1940, under the rules governing the 
t of gratuities, the grant was in the discre- 
of the Agent and could not be claimed as of 
t The Agent had a discretion to make a 
t to the employee or to his widow and 
Iren dependant on him. On 19 — 5 — 1940, the 
ioner who held a money decree against the 
ased employee, C sought to attach the 
unt of the gratuity credited to the Provident 
dof C, in execution of his decree, as money 
le hands of the Railway company due to the 
ased. 

eld, (1) that the payment of a gratuity was in 
nature of a gift to complete which either 
/try or a registered instrument was required 


- - ... - ,, that there 

could be no delivery of movable property to one 
who was dead and the amount in question was 
not credited to any living person, and the mere 
fact that it was credited to the account 'of the 
Provident Fund of the deceased did not mean 
that thereby the amount became a part of the 
Provident Fund or that the title to it passed 
either to the widow or to any other dependant of 
the deceased ; and the amount was not payable to 
the estate of the deceased; (3) that the amount 
still remained in the hands of the Company and 
the mere crediting c)f it to the account of the 
deceased employee did not amount to a delivery 
as contemplateci by S. 123, T. P. Act; (4) and 
that therefore there was no attachable debt in 
the hands of the Railway Company, as the 
amount in the hands of the Company was not 
liable to attachment, by reason of S. 60 (1) (g)^ 
C. P. Code. (Lokur, J.) Usman Abubakar 
Chief Accounts Officer, G. I. P. Railway. 210 
I.C. 553=16 R.B. 236=45 Bom.L.R. 816= 
A.I.R. 1943 Bom. 423. 

— S, 60 (1) (Jo)--^A p plicahility — **Wages of 

labourer' — Textile mill — Head Jobber doing work 
\ of spinning occasionally as a term of his employ^ 
ment — Remuneration earned by — If exempt from 


attachment. 

A person would be regarded as a labourer 
within the meaning of S. 60 (1) (h), C. P. Code, if 
he does or is expected to do that class of work 
which requires manual labour, such as the work 
of spinning in a textile mill. If the doing of 
manual labour is a term of his employment, he is 
a labourer and the remuneration earned by him 
constitutes “wages of a labourer” within the 
meaning of S. 60 (1) (hf). The head jobber, i,e., 
the head of a gang of workmen employed in a 
textile mill industry, is a labourer if he partici- 
pates in the work of his gang occasionally, 
though not necessarily continuously, as a term of 
his employment. The remuneration earned by 
him must therefore be held to be ^‘wages of a 
labourer*’ exempt from attachment under S.60 
(1) (^)>C. P. Code. (Wassoodew. J.) Kul- 
KARNi z;- Ganpat Hiraji Tell I.L.R. (1942) 
Bom. 287=202 I .C. 157=15 R.B. 133=44 Bom. 
L.R. 264=A.I.R. 1942 Bom. 191. 

(As Amended in 1937), S. 60 ( 1 ) (h)— 

Construction — Salary of persons in private service 
—If protected. 

An interpretation of Cl. (h) of S. 60 (1) foun- 
ded upon the language of that clause alone with- 
out reference to the entire section would be 
unsafe and unwarranted. What the Legislature 
intended to protect from attachment in execu- 
tion of a decee in the latter part of Cl. (h) was 
the salary of all persons in receipt of salary 
other than public officers and servants of a Rail- 
way Company or local authority. (Lobo, J.) 
Hormusji Jamshedji, In re. I.L.R. (1942) Kar. 
237=182 I.C. 185=A.I.R. 1939 Sind 134. 

r 7 ““"S. 60 (1) (h)-.~Consiruction— ‘Wages of 
labourers* — If wholly exempt — ** Salary**— If 
includes ‘ wages'*. 

The first clause of S. 60 (1), (h), C P. Code, is 
not controlled by the second clause, and “salary*' 
in the second clause dpes pot ipcludc '^yvages of 
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0. P. OODB (1908), S. 60 (1) (h). 

labourers’’ in the first clause. The second clause 
IS designed to jprotect to a limited extent, salaries 
of servants who are outside tiie class of labourers 
and domestic servants. But the wages of 
labourers and domestic servants are ..wholly 
exempt from attachment and are not liable to 
attachment at alL {IVassoodew, J.) Kulkarni 
V. Ganfat Hirajx Teli. (1942) Bom. 

287=202 I. C. 157=15 R.B. 133=44 Bom.L.R. 
264=A.I.R. 1942 Bom. 191. 


S. 60 (1) (h) — *‘Salary” — Meaning of. 

"Salary"’ in S. 60 (1) (A), C. P. Code, is not 
confined to the emoluments of labourers and 
domestic servants. The clause clearly makes a 
distinction between salary and the wages of 
labourers and domestic servants. "Salary” is 
something other than, and contrasted with the 
wages of labourers and domestic servants 
(^Harries, C. J. and Meredith^ J.) Raghunan- 
DAN Sahai V. Jaigobind Sahay. 20 Pat. 866= 
199 I.C. 635=14 R.P. 601=1942 P.VV.N. 38= 
8 B.R. 554=23 P.L.T. 400=A.I.R. 1942 Pat. 
194. 


-S. 60 (1) (h) — **lVages^’ — Bonus paid by 

employee under agreement in view of exceptional 
circumstances — Amount of bonus dependant on 
kind of work done and on the number of days for 
which employee worked — Attachability. 

Bonus paid by an employer to an employee in 
view of the exceptional circumstances existing, 
under an agreement between the two, the amount 
of bonus depending on the kind of work on which 
the employee is employed and on the number of 
days for which he has worked must be regarded 
as part of the “wages” of the employee within 
the meaning of S. 60 (1) (/j), C. P. Code, and 
such bonus is exempt from attachment under 
S. 60. Such bonus is clearly in respect of past 
work done and the fact that the bonus is given or 
distributed once a year would make no diherence. 
{Sen, J.) JiVAN Lal Kandas v. Ramtuji 
Bhaije. I.L.R. (1945).Bom. 46=46 Bom.L.R. 
795=A.I.R. 1945 Bom. 119. 


S. 60 (1) (i ) — Protection conferred — 

Whether a personal benefit which can be waived 
agreement — Public policy. 

The provisions of S. 60, C. P. Code which are 
imperative are intended to give protection to 
debtors on grounds of public policy and not 
merely to confer a personal benefit upon them 
which can be waived by agreement. Accordingly 
an arrangement made by an employee of a Muni- 
cipality who was drawing a salary of Rs. 100 a 
month that his creditor who had obtained a 
decree against him may take Rs. 15 per month out 
of his salary in satisfaction of the decree is not 
enforceable in law and the Rs. 15 cannot be 
attached in execution of the decree. As an 
assignment of salary such an agreement is also 
opposed to the provisions of S. 6 (/) of the T. 
P. Act. {Kunhi Raman, J.) Subram aniam v. 
Satyanadham. I.L.R. (1942) Mad. 640=203 
I.C. 200=55 L.W. 130=1942 M.W.N. 179= 
15 R.M. 601=A.I.R. 1942 Mad. 391=(1942) 1 
M.L.J. 292. 


; — S. 60 (1), (i)— ‘Protection under — If can be 

wmwedp 


, C. P. OODB (1908), S.60 (1) (i). 

It is not open to a public officer or servant of a 
railw'ay company or local authority to barter 
away or waive the protection given by S, 60 (1), 
Proviso (s). Any agreement which has that 
effect is not enforceable by law and therefore 
void. {Harries, C. /., Din Mahomed and Abdur 
Rahman, JJ.) Prem Parkash v. Mohan Lal. 
211 I.C. 291=16 R.L. 200=45 P.L.R, 432=A,I. 
R. 1943 Lah. 268 (F.B.) 

S. 60 (1) (i) — Protection under — If can be 

waived — Public servant contracting himself out 
of statutory exemption — Legality See C P. 
Code, O. 21, R. 48, 43 Bom.L.R. 758. 

S. 60 (1) (i) andAJ*=)» (as amended in 

1937) — Scope and effect of — Decree obtained 
against public officer in suit instituted after 1st 
June, 1937 — Extent of salary attachable — Contri~ 
bution to Provident Fund — Deduction of — Salary 
— If means net salary or gross salary — Income- 
tax — If deductible. 

The C, P. Code Amending Act (IX of 1937), 
enlarges the exemption from attachment of a 
j udgment-debtor’s salary provided the proceed- 
dings relate to suits instituted on or after 1st 
June, 1937. The new Cl. (i) of S. 60 (1) exempts 
from attachment in execution of a decree the 
salary of a public officer to the extent of the first 
hundred rupees and one half the remainder of 
such salary. Further, Cl. {k) of S. 60 (1) ex- 
empts ail compulsoiy deposits to a Provident 
Fund when the judgment-debtor belongs to a 
recognised Provident Fund, The exemption of 
deposits in Provident Fund is separate from the 
exemption in respect of salaries given by Cl» (0 
and the result therefore is that the recurring 
contributions of the judgment-debtor to the 
Provident Fund must in working out the amount 
attachable, fail on that moiety of the excess of 
the salary over the first hundred rupees which is 
not already reserved for the judgment-debtor by 
CJ. (i). In other w^rds, a decree-holder who is hit 
of the amendment of 1937, is only entitled to look 
to the balance after deducting the Provident 
Fund contribution from the amount that is left 
over after giving effect to the exemption granted 
by Cl. (0. 


Quaere : — Whether income-tax deductions 
made from the muiithly salary of a public officer 
have to be deducted for the purpose of Ci. (0 and 
whether salary means net salary only after such 
deduction. {Dhavle, J.) Bhagwan Dass Ram- 
praSad V, Secretary of State. 193 I.C. 360=13 
R.P. 584=21 P.L.T. 776=7 B.R. 598=A.I.R. 
1941 Pat. 157. 


S. 60 (1) and Divorce Act (1869), S. 37-^ 

protection under S. to (t), C. P.Code — If avail- 
able to husband against whom an order for 
payment of alimony has been made> 

A person against whom an order of attach- 
ment of salary in execution of an order for 
alimony is made is entitled to the protection 
afforded by item (1) of the proviso to S. 60. C, 
P. Code. {Grille. C. /, and Puranik, /.) Dr, 
Nath jv. Shakuntalabai. =I*L,R. (1943) Nag* 
1=203 I.C. 84=15. R.N. 109=1942 N.L. J. Iff 


=A.I,R. 1943 Nag. 1. 


-S. 60 (1) (i)- 




-Right to 
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O.F. OOBE (1908), S. 33 (1) (i). 

Amoiitii reserved for disonrsiiig ^J^oknGp'ch or 
^pock^fit mjoey', Ctiri be aticichcd becciu.se ms-iii- ; 
tenaoce is not included in ‘pocket money’. 
(Bardes,) Gopal Krishna c. Pani. 1945 A.M. ' 
LJ. 12. 

60 (1), (i)~~ Salary— Meaning of. 

The word ‘salary as used in proviso (0 io S. 
oOj C. P. Code, must be construed as meaning the 
total monthly emoluments to which a public 
servant is entitled, including any sum which may 
be required for, the payment of taxes or pay- 
ments or re- payments to a Provident Fund, even 
though these may be recovered by deduction from 
his salary. {Da lip Sing and Beckett, JJ.) Umar 
Khan v. Abdul Wahid. 206 I.C, 77=15 SX. 
296=45 PX.R. 46=A.I.R. 1943 Lah. 50. 

(as amended in 1937j, S. 60 (1) (i)~ 

Scope — If controls S. 73. See C. P. Codk, S. 73. 
46 Bom.L.R. 757. 

S. 60 (i) (i)— Scope of — If controls S. 73, 

C. P. Code. See C. P. Code, Ss. 73 and 60, Pro- 
viso 1(0- 1^41 N.L.J. 331. 

yS. 60 (1) (i)— Scope-~If controls S. 60, 

presidency Towns Insolvency Act — Order of 
allocation under latter — If liable to revocation by 
reason of S. 60, C. P. Code. See Presidency 
Towns Insolvency Act, S. 60. (1941) 2 M.L.J. 
845. 

S. 60 (I) (k) and {i)';— Amount required 

for Provident Fund contribution — If exempt from 
attachment. 

S. 60 (i) (k), C P. Code, does not mean that 
such portion of the salary of an employee as is 
required for the purpose of paying his provident 
fund contribution is rendered unattachabie. Cl. 
(fe) comes into operation only when the amount 
which is deducted from the salary on account of 
the provident fund is paid into the fund. It is 
then that it becomes a compulsory deposit in the 
fund. The amount necessary for deposit in the 
provident fund is, therefore, not immune from 
attachment. It may be recoveied from the “non- 
attachable portion'" of the salary, that is, that 
amount of the salary which will be left over 
after attachment of the protion liable to attach- 
ment under Cl. (f). {Mukherjea and Biswas, JJ ) 
Superintendent,^ R. S. (C) Division, Cal- 
^TTA V. R.M.S. (C) Division, Co operative 
Credit Society, Ltd., Howrah. I.L.R. (1944) 2 

f&g’cSi’ 

(^)"~-^PPbcability— Railway 
guard— Allowance of over and above salary— 
Attachabihty — Advance from Provident Fund 

^?^thly instalments— Instalments 

—If deductible from attachable salary. Kond- 
ayya Naidu V [see Q.D. 1936-'40 

Vol.L CoL 1129.]. 191 I.C. 462=13 .RM. 498 

Obiter -^As an optional subscriber to a provi- 
dent fund catmot demand repayment of his deno- 
sit at his option, such deposit may be regarded 
as a comp^lso^ /\P?Sof 

Bis^as%S^’ to 

DiwstoH CwcowA i-. R.M.S. (Q DivftioM, 


r.P. C0D3 (1908)g S. 60 (m). 

OPERATIVE Credit Society, Ltd., Howrah. I L 
R. (1944) 2 CaL 1S7-214 I.C. 108=17 R.C. 24 
=A.i.R. 1944 Cal. 135. 

S. 60 (1) (k.)— Provident Fund— Agree- 

rnent between member and trustee of Provident 
Fitnd—riiird parties, if affected — Rule as to for- 
1 feiiure of amount on attachment — Effect. 

\ The member and the trustees of a Provident 
' Fund cannot agree between themselves that when 
i a third party obtains an order of the Court to 
; attach the interest of the member in the iund 
i held by the trustees that interest should cease to 
i exist. When the attachment is received it is in 
I existence and no understanding between the 
I member and the trustees can ensure that it shall 
j be deemed to have disappeared. When the money 
becomes payable to the subscriber it must not be 
j paid otherwise than under the orders of the 
j Court, {Mackney, J.) R. C. Dass v. Secretasy 
I OF Burma Oil Subsidiary Provident Fund Trust 
I (India), Ltd. 198 I.C. 737=14 R.R. 220=A,I. 
\R. 1941 Rang. 239. 

I S. 60 (1) (k)— Provident Fund money ef 

I railway servant — Liability to attachment— Fay, - 
I nient to subscriber— Test. 

The money due to a railway servant on his 
account in the Pro'vident Fund is not liableto 
attachment by his creditor until it is paid over 
to him. In order to decide whether the money 
has been paid to him, the test to apply is whether 
the railway has obtained a valid discharge. After 
his retirement a railway servant filled in the 
necessary form asking for payment of the money 
due to him on his account in the Provident Fund. 
The railway authorities requested the Reserve 
Bank to send a cheque to Messers. Thomas Cook 
and Sons. A creditor of the railway servant 
obtained an order from Court attaching the 
money. Messrs. Thomas Cook and Sons in the 
meantime had returned the cheque to the railway 
authorities alleging that the railway servant had 
no account with them. 

Held, that the railway authorities would be 
discharged if, in asking the Reserve Bank to send 
the cheque to Thomas Cook and Sons, they were 
acting in accordance with the instructions given 
by the railway servant. (Henderson, J .) IMazaR 
Mahomed Khan Kabuli v. Browne. 201 I.C. 
17=15 R.C. 108=74 CX.J. 524=A.I.R. 1942 
Cal. 292. 

-S. 60* jClJ (1) — Applicability, — Dearness 

allowance of ifivate employee— Exemption from 
attachment— Government of India Notification 
No. 1489/D/43, dated 29-4—1943. 

Clause(0 of the proviso to S. 60 (1), C. P. Code 
only applies to an allowance of a public officer or 
! a servant of a railway company or a local autho- 
rity, and it does not apply to any allowance 
received by private employees. Hence dearness 
allowance received by a private employee from 
his employer is not exempt from attachment by 
reason of the Government of India Notification 
No. 1489 D/43, Home Department, dated 
29—4—1943. (Lokur and Weston, JJ.) MaNP 
LAL Bhaichand V. MoHANLAL, 47 Bom.L.R. 
836— A.I.R. 1946 Bom. 102. 

' — — S.60 (m) — Applicability — Sale of Hindu co- 
pareenePs interest in feint family. preperiyr'If 
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0. P. CODE (1908)33. 64. 
illegal — IVant of specification of the interest of 
co-parcener — If vitiates sale,' 

Where m execuiion of a decree against a , 
Hindu co-parcener, the share of mat co-parcener , 
in a part of the joint famii} properly is put up , 
for ^alcp die Vvanc of specihcaiion of _ the extent 
of the co-parcener’s interest m the joint family 
property cannot invalidate the proclamation or 
the Sale. S. 60 {m) has no appiicaiion to uie case. 
The interest of a co-parcener in the joint farniiy 
property is not a matter of contingency or depen- 
dant upon any future happening. So far as it is 
an interest, it must lijpothesi^ be a vested 
interest. {Burn and Mockett, JJ.) Seian- 
M UGH am Chettiar V. Nagaswami Ayyar & Co. 
54 L.VV. 365=201 1.C. 156=15 R.M. 247=1941 
M.W.N. 985=A.I.JR. 1942 Mad. 97=(1941) 2 M, 
L J. 550. 

— ~“S. 64 — Applicability — fttachment— Su: se- 
quent mortgage by judgment-debtor — Execution 
sale — Private sale debtor before confirmation of 
execution sale with permission of Court — Deposit 
of sale proceeds by private purchaser — Decree 
satisfied and attachment withdrawn — Position 
and_ rights of purchaser — Mortgage— If void as 
a:iainst purchaser — Lis pendens — Applicability — 
T.P. Act, S. 62. lankaram v. Sujsdaragopala 
Ayyar. [See Q.D. 1936— ’40 Vol. I, Col. 3281.] 
195 I.C. 212=14 R.M. 152=1941 M.W.N. 66= 
A.I.R. 1941 Mad. 208. 

S. 64 — Applicability — Claim enforceable 

under attachment— Applicant for rateable distri- 
bution — Right to challenge alienation by judgmeni 
debtor after setting aside of execution sale and 
satisfaction of decree under which sale was held. 

Where, the attachment in pursuance of which 
the property is brought m sale is set aside by 
reason of the decree-holder having been paia in 
full the attaching decree-holder ha: no clain; 
against the judgment-debtor and therefore there 
is no claim enforceable under the aUachmenl 
under S. 64, C.P. Code. The moment the attach- 
ment ends as a result of the sale being set aside 
all claims which were enforceable under it cease 
to be enforceable and a creditor who would have 
had a right to rateable distribution if the sale 
had stood, cannot therefore challenge an aliena- 
tion by the judgment debtor under S. 64, as his 
claim has ceased to be enforceable on the sale 
being set aside. {Leach, CJ, and Lakshmana 
Rao, J.) Ramayya z/. i\ ANAYYA. I.L.R. (1943) 
Mad 175=207 I.C. 223=16 R.M. 62=1942 M. 
W.N. 682=55 L.W. 73S=A.I.R. 1943 Mad. 165 
=(1942) 2 M.L.J. 607. 

S. 64 — Ap plicability—C ontract to sell land 
—Subsequent attachment in execution of decree 
against owner — Sale deed in pursuance of contract 
after attachment — Subsequent Court sale in pur- 
suance of attachment— If prevails over sale in 
pursuance of contract— T, jP. AcU S, 54. 

lus quite clear that though a contract to sell 
land does not create any interest in, or charge on, 
the property in question, it does give rise to an 
obligation which limits the right of the owner; 
and the attachment of the right, title and interest 
of the owner in the property in execution of a 
decree against him is subject to such limitation 
by which the judgment-debtor (owner) was 
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bound. There is no legal basis for the theory 
that an attachment wiii prevail against a pre- 
exisim,.j cuniract binding the owner of the land 
if the attacning' deerte-noider has no notice of 
die contract. It the aitachment is f oliowed by a 
Court-sale and the pLirciiaser at the Court-sale 
nas no notice oi this obligation he will no doubt 
getagood li.ic and t'lepromisee under the private 
contract would be itii to seek his remedy against 
his promisor. Where? however, a registered 
Sale-deed IS executed after the attachment and 
before the Court-isaie? in pursuance of the prior 
contract ;o sell made before the aitachment, the 
position is qiifeient. The sale can only be 
attacked under S. 64, C. P. Code, which section 
wiii apply only T it is shown that the sale is a 
private traiiafcr contrary :o the attachment. Put 
'..heii the attachment is subject to the obligation 
under the piemous contract, the sale in pur- 
suance of the contract cannot be a transfer 
contrary to the attachment. {IVadsworth, /•) 
--Vi'Hlr-iARAY.'it^A Ko2nAR V, S UBRAMANIA AlYAR. 

20i i.C. 307=15 R.M . 30i=A.I ,R. 1942 Mad. 67 
=54 L.VvC 474=1941 M.W.N. S96=(194i) 2 M. 

L.J. 722. 

- “S. 64 — Applicability — Execution sale. 

S, d 4, C.irhCode, is conlined to private trans- 
fers of properly and does not apply to sales in 
execution oi a decree. Accordiiigiy a sale made 
m pursuance oi a iaicr aitachment will prevail 
even though there is an earlier atttachment in 
existence at the date of the sale. {{Bosip J,) 
Rukmahi Ramsaroop. I.L.R. (1944) Nag. 
739=1944 N.L.j. 3S5 =A.i.R. 1944 Nag. 324. 

— — — S. 64 — Applicability, object and scope of — 
Transaction not prejudicing claims of decree- 
holder against property atiached — If void. 

The very object with which S. C4p C- P. Code, 
has been enacted is to .save rights which do not 
conflict ^vitii me claims enforceable under the 
aitachment The c-sx«rcssions ''contrary to such 
attachment,’’ and “as against all claims enforce- 
able under the attachment,” limit the operation 
of S. 64 only to certain transfers or acquisitions 
of interest or payments to the judgment- debtor* 
it does not render void any transaction or part of 
a transaction which in no way prejudices the 
claims of the decree-holder against the property 
which he has got attached. {IVadia and Senp JJ,) 
Vishnu Dalkrishna v. Shankarppa Gur- 
LiNGAPPA. 2021.0.392=15 R.B. 156=44 Bom. 

I L.R. 416=A.I.R. 1942 Bom. 227. 

S. 64 — Applicability — "Private transfer’* — 

Contract ox sale— Subsequent attachment of pro- 
perty — Suit for specific performance of contract 
— Decree enforcing conveyance — Conveyance if 
void by reason of attachment effected af ler.agree- 
ment and before sale. See C. P. Code, O, 38, R. 
10. 45 Bom.L.R. 208. 

S. ^^—Applicability — Private transfeP*— 

Decree on award creating charge on land — If 
voidable as private transfer. 

S. 64, C. P. Code, affords protection to an 
attaching creditor only against a 
transfer” but not against an enforced 
I obedience to a decree of a Court. A 
ted by a decree passed on an award ap/ivatg 
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O. P. CODE (1908 ), S. 64. 

transfer which is voidable under S. 64. But if 
there were no disputes between the parties and 
the reference to arbiiralion was collusive and 
sham, then the award following on the reference 
would only be a camouflage to disguise the 
private character of the transaction; and in that 
case though the award might be filed and a decree 
passed on it, it would be treated as a private 
transfer for the purpose^of S. 64, C. P. Code. But 
the burden of proving that an award is not 
genuine but was made coiiusively only as a device 
to invest a private arrangemen t with the appear- 
ance of a public adjudication lies heavily on the 
attaching decree-holder who pleads so. if there 
be a genuine dispute betw^een the parties and that 
dispute is settled by arbitration and the award is 
made a decree of Court, it cannot be regarded as 
a private transfer, Wivaiia and Lokuty //.) 
Sabukdas Mahasukhram V . GoPAhji JMandas. 
211 I.C. 230=16 P.B. 283=45 Bom.h.R. 526= 
A.Z.jR. 1943 Bom. 283. 

*S. 64 — Applicability and scope — 0* 38, R, 10 

If qualifies 64 — Attachment Oefore judgment 
^If apects rights subsisting on date of attach^ 
menu 

S, 64 and O. 38, li 10, C.P. Code, have to be 
read together, and S. 64 applies to an effective 
attachment. An attachment ordered under 0. 
38, R, 10 C.P. Code, before judgment is not effec- 
tive as againat rights subsisting at the date of the 
attachment. {.PVassoodew, J,) Shivshankareppa 
Mahadevappa V. Shivappa Parapa. 204 I.C. 
340=15 R.B. 312=44 Bom. L.K. 874=A.I.R. 
1943 Bom, 27. 


— S. 64 and O, 38, R. 10 ---Attachment before 
$udgment of land — trior agreement by defendant 
to sell land to third party— Right of decree-holder 
te bring pfoperty to sale in execution— Rejnedy. 

The holder of a money decree, who has attach- 
ed immovable property of his judgment-debtor 
before judgment, cannot bring that property to 
sale in satisfation oi his decree, when the judg- 
ment-debtor has, before theiattaciiment, agreed to 
sell the property to a third party, and the sale has 
been completed by a conveyance after the attach- 
ment. The attachment before judgment of pro- 
perty subject to a contract of sale merely gives 
.the attaching creditor a right to the balance of 
the purchase-money, if any. He would also have 
the benefit of the vendor's lien under S. 55 (4) (Jb) 
X. P. Act. {Broomfield and Divatia, JJ,) Rango 
Ramchanbra V , Gurlxngappa. I.L.R. (1941) 
Bo^ 290=195 I.C. 547=14 R.B. 45=43 Bom. 
L.R. 206 — A.I.R. 1941 Bom. 198. 


attachment— -Scope anc 

applxcdbility of S, 64. 

^ Attachment creates no new title. The attach- 
mg Creditor only obtains certain negative right* 
which are limited in scope. S. 64 of the CP 
Code, seta out these limits. The section is restric 
ted to private transfers of, and private dealing' 
with the property attached and does not extern 
to inyoiuntry transfers or other consequence; 
which ensue ad mvitum the parties because of ; 


C. p, CODE (1908), S. 64. 

— Ss.64 and 18— Execution petition and applh 

cation for rateable distribution, filed — No separate 
order on application for rateable distribution 
thac attachment was to subsist — Effect— Order on 
execution petition— If sufficient. 

Where an execution petition and connected 
application for retable distribution are ordered to 
be filed infructuous but an order that the attach- 
ment was to subsist made on the execution peti- 
tion only can be availed of the creditor to enable 
him to claim rateable distribution though there 
was no separate order on the application for rate- 
able distribution that the attachment should sub- 
sist. Applications for rateable distribution go 
hand in hand with the application for execution. 
{Almond y J.C. and Mir Ahmad, /.) Sohan Lal 
Gulab 1<ai V . Mohammad Din Mohammad 
YUNIS. 193 I.C. 712=13 R. Pesh. 65=A.I.R. 
1941 Pesh. 18. 

S. 64 and O. 21, B. 54 and 0. S8, B. 7- 

Interim order for attachment before judgment passed 
by High Court — Notice of motion containing ban 
endorsement as to grant of interim attachment served 
on defendant by Attorney's Clerk — Such service, if 
effects attachment — Alienation of property after sttth 
service — Validity — Calcutta High Court Original Side 
Rules, Chap, XV 11, Rr, 18 and 45. 

An attachment, whether it is in execution of a decree 
or before Judgment, must be made in the manner 
prescribed by law, if it is to render a subsequent aliena- 
tion invalid. Attachment is a real thing, distinct and 
separate from an order for attachment. Where on an 
interim order for attachment before Judgment passed 
by the High Court on its original side, a notice of 
motion containing only a bare endorsement by an 
Assistant Registrar that an interim attachment has been 
granted is served on the defendant by an attorneys 
clerk, such service does not have the effect of an 
attachment of the immovable property in question, as 
it falls utterly short of the requirements of the law. 
The contents of the notice of motion were not pro- 
claimed on or near the property to be attached, nor was 
a copy of the notice affixed either on the property or on 
the Court house. Further the notice of motion was not 
delivered to the Sheriff lor Service as required by the 
Rules of the High Court, and it contained no words of 
formal prohibition such as are contemplated by 0. 21, 
R. 54 CDj C. P. Code. Consequently an alienation of the 
property made after such service of the notice of motion 
is not hit by S. 64, C. P. Code. {Mitter and Khundkar, 
//.) Monoharlal Banerjee V , Bengal Im- 
munity Co., LTD. 49 C.W.N. 226- A XB. 1946 
Oal. 308. 

S. 64 — Private transfer — Meaning, 

A ‘private transfer* in S, 64, CP. Code, means 
transfer carried out without the intervention pi 
the attaching Court or of some Court superior 
to it or again of some Court to which the pro- 
ceedings have been lawfully transferred. A trans- 
fer during the pendency of an attachment is 
illegal. (Davies,) Noor Mohammed v. Umia 
Mal. 1941 A.M.LJ. 51. 

S, 64 and U.P, Encumbered Estates Act 

(1934). S. 7 (1) (a ) — Sale of property, by judg” 
menvdebtor during subsistence of attachment 
execution of money, decree — JudgmenVdebtPf 
subsequently applying under Encumbered Estates 
Act and passing of order under S, 6— Effect-^ 
Mights of decree^holder^ 
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vVhere a judgment-debtor during the subsis- 
tence of an attachment of his property in execu- 
tion Ota money decree, seiis it to third person 
and tiieraiter makes an application under b. 4, 
Encuinoered Estates Act, wnien is, in due course 
forwarded to the special judge, the attachment 
no douQt becomes null and void m view ot the 
provisions of S. 7 (i) {a) of tne Encumbered 
Estates Act. Hut the rights acquired by the 
decree-ooider prior to that date, namely, the 
ngut to realise the decree from the properties 
remain in tact and the private sale by the judg- 
ment-debtor is suoject to such rights. {Iqbal 
Ahmad, CJ, and Ploiaden /,) Suraj t>ux Singh v. 
Lokrnura Singh. I.E.R. (1944> All. 230=218 

1. C. 4i^S^18 R.A. 25=1944 A. W.R. (H.C.) 112= 
1944 O.A. (li.C.) 112=1944 A.L.J. i61 = A.i.R. 
1944 All. 176. 

S. 64 — Scope of— Attaching creditor, if can 

claim to restrict the effects oi a private transter. 
Ram Chandra z/. Ram eal. [See Q.D. iydo — ’40 
Voi. i. Col. d2dl.J X.E R. (1940) Ail. 681=191 
I.C. 745=13 R.A. 266. 

— S. 64 — Scope — Attachment before judg- 
ment — Sale by debtor — Subsequent decree in suit 
— Insolvency of judg meni-debtor afterwards— 
Application for sale op attached property— Ojjiciai 
Assignee, if necessaiy^ party— a ale if void absolu- 
tely, 

A private alienation by a judgment-debtor of 
property attached by a creditor is, under b. 64, 
C. P. Code, not void aosuiuieiy, but only void 
against claims enforceable under the attachment 
in question. An aaj udication ot the debtor ! 
w'ould automatically put an end to an attachment | 
and vest tne property m the Ulhcial Assignee tree i 
of attachment, but it nas no such efhcacy as re- | 
gards an alienation made by the insolvent before ; 
his adjudication. Until tne alienation is set 1 
aside by appropriate proceedings, it stands good, 
and the (jhiciai Assignee would thcretore have 
no present interest m or title to the property in 
question. Hence the Official Assignee is not a 
necessary party to an application tor sale of the 
property in execution by the attaching creditor. 
The appellant who hied a suit against his debtor 
obtained an order for attachment of the debtor's 
property before judgment and the property was 
attached on 19—^ — 1939. Later on 16—1 — 1940, 
the debtor sold the attached property to the 
respondent On 10 — 1 — 1941, the appellant obtained 
a decree in his suit again&t the debtor for 
^ Rs. 4,043-1-0 and interest. On 25 — 2-'l94i the 
'debtor was adjudged insolvent, and his estate 
vested in the Official Assignee, Madras. On 
3—5 — 1941, the appellant applied in execution of 
his decree for sale of the , attached property alter 
bringing on record the respondent who had pur- 
chased the property pending the attachment. 
The application was dismissed as not maintain- 
able on the ground that the Official Assignee in 
whom the debtor’s estate was vested was not 
made a party to the execution proceeding. 

Held, that the property would not become the 
property of the debtor or vest in the Official 
Assignee until the latter obtained a ^declaration 
for setting aside the alienation and therefore the 
decree-holder (appellant) was not obliged to im- 
plead the Official Assignee in his application for 
Q.D, 1—56 


C. P. CODE (1908), S. 64. 

sale in execution, {Krishnaswami Ayyangar and 
Ktifihi Raman, JJ.) Leelavathi Ammal v, Neni 
Kavur bAi. I.L.R, (1943) Mad 659=207 I.C. 
418=16 R.M. 113=56 E.W. 213 = 1942 M.W.N. 
740=:A.i.R. 1943 Mad. 179=(1943) 1 M.LJ. 
139. 

— ‘S. 64 — Scope — Jnsolvmcy of Hindu father — 

Attachment of son s inttrest in iamily property tn exe- 
cution — Effect — Sale by Offctal Keceiver pending attach- 
ment — V ahdity as against son of insolvent. 

So long as Hindu joint family is undivided 
ihe power of the fattier lo sell the son’s share 
IS not tost. The attachment of the sons’s luterest 
may prevent the alienation taking chect as against 
Claims eniorceabie under the attachment m view 
of b. 64 C. F. Cole and when a sale oi the share 
is ejected in pursuance of the attachment, the 
power of the lather may be destroyed but the 
power does not cease till the sale takes place. So 
long as the power of disposal subsists, there is no 
reason why it shouid not vest m the Official 
Receiver on the insolvency ^o£ the father subject 
; to the same disabilities as it would be subject to 
1 in the hands oi the lather at the date oi vesting. 

I During the pendency of the attachment, if 
' the Official Receiver chooses to exercise the 
xnght of sale the alienee will get a title which will 
prevail against the son though it may not prevail 
against the claims enforceable under the Attach- 
ment. in other woras if a sale takes place in 
pursuance of the attachment, the purchaser 
under that sale would get an indefeasible title 
and the purchaser from the Official Receiver will 
not get any. Tne purchaser from the Official 
Receiver cannot resist the claim of the attaching 
decree-holder to bring the properties to sale or 
to contest the rights ot a purchaser at such a sale 
but the son would have no right against the 
alienee as his interest must be held to have been 
vaiiclly sold. {V enkataramana Rao and Somayya, 
JJ.) Rayangi z;. Janakiramayya. 206 1.0.477 
= 15 M. 990 = 55 E.W. 35 = 1943 M.W.N. 338 = 
A.I.R. 1942 Mad.330=U942; 1 M.E.J.318. 

S. 64 Expl. and 73 — Applicability — Attack* 

ment — Apphe-ation for rateable distribution — Subse- 
quent private purchase by attaching decree-holder — 
Right of other decree-holder tc claim rateable distribu- 
tion, 

A decree holder applying for rateable distribu- 
tion under S. 73 C.F. Code is not entitled to 
assert his claim against another decree-holder 
who had attached the property in his execution 
and had thereafter purchased it privately from 
the judgment debtor m satisfaction of his decree 
after the application for rateable distribution. 
The explanation to S. 64 C. P. Code does not 
apply where the court is not in possession of 
assets from which rateable distribution can be 
allowed under S. 73. The Legislature could not 
have intended merely by adding the explanation 
to S. 64 to include unenforceable claims for 
rateable distribution in the class of daims 
enforceable under an attachment. {Divatia and 
Sen JJ.) Mallappa Karbasappa v, Irappa 
Shidlingappa. I.L.R, 1943 Bom, 514=208 I.C. 
407-16 R.B. 80=45 Bom. L.R. 449=AJ.R. 
1943 Bom. 261. 

S. 64 and.Expl.— 5^0^#— 

sale in execution-^Sah s^t aside O* 21, R ^ 
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S9-^Effeci of—Pnvdtesale by judgment-dehtor 
after sale and bej ore it ts set aside — Title of pur-^ 
chaser -Another creditor applying for raieMe 
distribution at execution sate and aiiaching pro^ 
peny after private sale and fbefore sale was set 
aside — Rights of. 

vVherc an execution sale is set aside under O. 
21, R. 69 C P. Ode, On deposit of the^ decree 
amount the attactiment in pursuance o± whicn the 
sale was held comes to an end. When trie attacn- 
ing creditor's sale is set aside and iiis claim is 
satiahcd, tne particular attachment necessarily 
comes to an erid. Another crcaitor who had 
applied for and might get rateable distribution ir 
the sale nad stood, camiuc tnerefore say that he 
has a claim enforceable under that attachment 
within the meaning of S. 64, C P. Code. A pri- 
vate purchaser irom the judgment’debtor alter 
the sale and beiore its setting aside, would get a 
good tale, becau:^e the eliect of tne setting aside 
of the sale is to declare that the judgment- 
debtor had a good title to convey his property 
from the date of the sale itself and not merely 
from the date of its setting aside. A creditor 
attaching the property atter the private sale and 
before the setting aside oi the execution sale is 
not entitled to rely on his attachment to impeach 
the private sale and such attachment cannot 
aSect the rights ot the private purchaser under 
S. 64, C. P. Code. (King, J.) Subramanja ay- 
YAR z/. Anjnavi PXLLAI. 202 l.C. 451=15 R.M. 
503=1942 M.WM. 412=55 L.W. 274=Aj.R. 
1942 Mad. 522=(1942; 1 M.L.J. 556. 


— S, 6S--Auction purchaser's liability for 
rent accrued between dates of sale of Mukarrari 
tenure and its confirmation. 

Per Shearer J, When in execution of a decree 
a mukarrari tenure is sold and the sale is in due 
course, conhrmed, the auction purchaser is in the 
absence of any agreement with the land lord 
liable to pay the rent, which accrues due, after 
the date of the sale and the judgment-debtor is 
liable to account for the profits up to the date of 
his dispossession. 

Per Manohar Lall, J , — There can be no personal 
liability for such arrears of rent when there is 
no contract express or implied binding the auc- 
tion purchaser to pay rent for the tenure to the 
land lords before the date of confirmation of sale 
(Manohar Lull and Sharer. JJ.) Bhankumar 
Chand V. Shree Lachmi Kant Rao. 22 Pat 280 
320=211 I.C. 212=10 B.R. 

354=16 R.B. 209. 

T"®- 6S-Auction-purchaser's right to pos- 
session— When accrues— Right to mesne profits 
Amol Ghani V. Lal Chand. [see Q. D. 1936-40 
Vol. I. Col. 1143.1 I.L.R. (1941) £ah. 91=43 
P»L«.Jk. o13» 


0. P. CODE (1908), S. 86. 

chases at execution sales for the benefit of jude. 
merit-debtors and in no way afiects the title of 
persons otherwise beneiiciaiiy interested m the 
purchase. Jt cannot apply to the case of persons 
who by operation of law, and not by Virtue of 
any private agreement or understanding, are 
entitled to treat as joint property an acquisition 
made by tne use of jomt turids by One or other of 
them in his own name? e. g., members of a joint 
Hindu family, or joint decree holders where one 
of tnem execuics the decree for the benefit of all 
and purchases the property in lieu oJt the joiul 
decretal amount. Where some out of seveialco* 
heirs oi a deceased Mahomedaa decree-holder 
execute the decree obtained by the deceased and 
purchase the judgment-debtor's properly m exe- 
cution, wiihout purporting to act on behalf of 
the rest as well, whether they are regarded as 
jomt decree-holders under O. 21,R. 15, QT 
Code, or not, the purchase enures ior the benefit 
of ad the heirs, and the other heirs who have 
taken no part m the execution proceedings are 
eiituled to recover their shares in the property on 
paying their proportionate shares oi the costs of 
the eA.ecution proceedings leading to the sale. S, 
06 is no bar to a suit by them ior recovery of 
their shares. (Harries, C, j .and Fact Alu 7.) 
Musammat Bi bi Kaniz Ayesjha v. Mozibul 
Hassan Khan. 20 Pat. 855=200 I.C. 546=15 
R.P. 5=8 B.R. 716=A.I.K. 1942 Pat. 230. 

S. 66 — Applicability — Benami purchase 

Agreement by such purchaser to convey property 
to real purchaser and execution of sale deed to 
real owner — Validity of sale. 

Where a benami purchaser at an execution sale 
not only agrees to convey the property to the 
real purchaser after the Court sale by an agree- 
ment executed after the execution sale, but 
actually executes a sale deed of the property pur- 
chased in Court auction conveying the property 
to.the real purchaser, S. 60 will not apply and 
operate as a bar to the validity of the sale. 
(s>omayya, J.) .Nagappa Chetxiar v. Meenak- 
shi AcHi. 57 L.W. 536=:A.I.R, 1945 Mad. 32 
=(1944) 2 M.L.J. 266. 


S. 66— Applicability— Purchase at execu- 
tion sale confirmed before 1908— under S. 
106 of B. T, Act brought after 1908. 

S. 317 of the C. P. Code of 1882 and not S. 66 
of the C* F. Code of 1908, applies to a suit under 
S. 106 of the B. T. Act brought after 1908 alleg' 
ing that a purchase made. at an execution sale 
which was confirmed before 1908 was made for 
Uie benefit of some person other than the certi- 
fied purchaser, (Pal, /.) Sarat Chandra Mit- 
BA V. Santosh Kumar Haldar. 209 I .C. 569= 
16 R.C. 374=47 C.W.N. 544=A.LR. 1944 Cal 
145. 

S,. OB'— Applicability — Rent sale under Bihar 
Tenancy Act — Purchase by judgment-debtor in another 
name— Suit by latter for possession — Plea of benami 
i purchase— If open to judgment-debtor. See BIHAR 
^^and scope — Maho- j S. 173 (2) and (3). 24 Pat. 279, 

S. 66 — Applicability ■- Revenue sale. 

Shrideo Janki Ram v, Nathuram. [see Q. D. 
1936-^40 Vol I, Col 3282.1 I.L.R. (1941) 
Nag. 90=195 I.C. 91=14 R,N. 35=A.I.R. 1941 
Nag. 84. 


S. 65—Scope and effect of. Chhatar 

Singh v. Syed Shah Qasim Ghani. [ see O n 
1936-40 Vol. I. Col. 328Z] 192 I.C. 213=7^ & 
344=13 R.P. 444=1940 P.W.N. 994. 


midandecree-holder-Death of~ExecuUon by 
samthttrt-PuTchase of property in execution- 
^ “c ^ ^fx^res-MaintainabilUy. 

J>. 06, C. P. Code, IS designed to create some 
Shsck on the gracticfi of making benami pur* 
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noMcUion, (Binney 3 f^C.) Gyar Silal v, \ 

GaNpat KAO. 1944 N.L.J. oi. 

-Ss. 68-70 mi 9 ^— Order of Collector re- 
fusing to direct alu^nation of judgment-debtofs 
laud —Appeal. 

Evea before the promulgation of the rules 
made by the Funj Government under b 70 
C P. Code, any decrees passed by a Collector to 
whom execution proceedings had been transfer- 
ed as there^^ultot the noutication under S. o8 
were by ttie operation of S. 96 of the Code 
decrees subject to appeal to the Court of the 
Commissioner. An order of the Collector relum- 
ing to direct the alienadon of any portion of the 
juiigraenl'debtor’s land on the ground that it 
was barely sutHcient for the mainienance of the 
judgment-debtor and his family is cleaily a decree 
and IS appeal tble as such to the Commissioner. 
(Ahn Mitchell, F.C.) Budhu Ram v. Pandhi. 

20 Lab.L.T. 167. 

- ,8. 6S-^Sale by Collector — Procedure^ 

It is not necessary that the Collector hitnself should 
carry out the sale. The Collector in S, 68 is regarded 
as the head of the revenue and administration depart- 
ment and it is this department which would do the work 
and not necessarily the CoUector himself. The papers 
must however be returned under the signature of the 
Collector to the Civil Court concerned in token of his 
satisfaction with the work of the department, {Davies.^ 
GHULAM DaSTGIK V, VILLAYAT HUSSAIN. 1941 A. 
M.L.J, 81. 

— — »Ss. 68, 70 and Sch. lll-^Transfer of execution 
proceedings to Collector under Puniab Government 
b^otificaiioH — Procedure of Collector and procedure in 
regard to appeal and revision. 

Where a Civil Court has ordered land to be attached 
and sold in execution of a decree and has transferred 
the execution proceedings to the Collector in accordance 
with Punjab Government Notification issued under 
S. 68, C.P, Code, the proceedings are not proceedings 
under the Punjab Debtors Protection Act. The proce- 
dure of the Collector and the procedure in regard to 
appeal and revision are, therefore, governed by Seb, III, 
C, P, Code, and by the rules made under S. 70, C. P. 
Code, by the Punjab Government. The Collector can- 
not refuse to take action or postpone the sale of the 
attached property under R. 1, of ISch. Ill when there 
is no possibility of raising the decretal amounts by any 
temporary alienation. {Mitchell, F.Cf) GulaB Din 
e'. Sarpar LaL. 21 Lah. L.T. 15. 

'S. 70 — Puniab Government Rules, R, 31-75 per 

ant not paid — Confirmation of sale — Legality. 

R, 31 of the rules framed by the Punjab Government 
is intended to convey the sense of O, 21, R. 86, C. P. 
Code, that is to say, when the purchaser defaults in the 
deposit of 75 per cent., it is the duty of the Collector to 
hold that the sale is void and to determine whether in 
the special circumstances of the case before him, he 
ought to order forfeiture of the deposit of 25 per cent, 
made at the time of the sale. That being so, an order 
of the Collector confirming the sale although 75 per cent, 
had not been deposited within 15 days or on the date 
of the order of confirmation, is illegal. {Anderson, 
Ad*.) Manohar lal V . Mohan lal. 22 L. 
luT, 8 . 

——3, 70-^Rufes framed under — Collector not accept* 
ing last bid made before Tahsildar— Whether can hold 
in formal sale. 


0. F. CODE (1908), S. 73. 

The Collector is not authorised, when he does not 
accept the last bid made before the Tahsildar, to hold 
an inlormalsale loi the dbposal of the property. If he 
considers it necessary to obtain fresh bids, he must 
follow the procedure laid down lor the holding of a sale. 
i^Bimiey, F .CA JaNKIDaS Laxman. 1948 N.L.J, 
246. 

S. 70 (.1) — Rules under, R. l3 — Scope of—Coh 

lector tf can adiudicaie on disputed adjustment, 

R. 13 of the rules framed under S. 70 (1), C.P. Cod«, 
only invests a Collector with powers specifically referred 
to m the notified rules and not with all powers conferred 
by rules under O. 21 or otherwise by the C. P. Code. 

I'he Collector is not a Court within the meaning of the 
term occurring in O. 21, K. 2. A Collector is justihed 
in filing the proceetlmgs, when there is an amicable 
settlement admittea by both parties. But he cannot 
legally come to a decision regarding a disputed adjust- 
ment, {Btnney, F ,Cf) DHaNRaJ v, BaLKISAN, 1941 

N.L.V. 300. 

S. 70 (2) — If excludes jurisdiction of Civil 

Court to order stay of sale. 

From the provisions of l3s. 69 and 70, C. P, Code, it 
follows that a Civil Court cannot regulate the sale proceed- 
ings before the Collector in execution after the decree 
has been transferred to him in matters falling within the 
purview of the third schedule or of the Rules framed 
under S. 70. In cases which are not covered by the 
provisions of the third schedule of the rules framed 
under S, 70 the jurisdiction of the Civil Court is not 
ousted and the Civil Court is the only Court competent 
to determine matters arising in execution. In an appeal 
against the eaecution of a decree by sale it is open to the 
Chief Court to order stay of sale pending disposal of the 
appeal and S. 70 (2) does not exclude the jurisdiction of 
that Court to pass such an order. {Thomas, C.J. and 
Ghulam Hasan, /.) HaRDWARI PRASaD v. RTJDRA 
PRASAD. 204 I.O. 569 - 16 E. 0. 379 = 1943 0. W.N. 
28«1943 O.A. (0.0.) 6 = 1943 A.W.B. (0.0.) 3- A. 
I.R. 1943 Oudh265. 

S. 71 and U. P. Revenue Department Man- 
ual, Oh. XL -‘Nat me of proceedings under Ck. 

Right of parties to be heard. 

All proceedings under Ch. XL. of the U. P. Revenue 
Department Manual are judicial proceedings and hence 
all orders must be passed after giving a hearing to the 
parties concerned. {Sathe, J.M.) MWA RAM v, 
JAMNA PRASAD. 1942 A.W.B. (Rev) 207 = 19420. 

A. (Supp.) 233-1942 O.W.N. (B.R.) 861=1942 

B, D. 460. 

S. 71 and XJ. F. Revenue Department Man- 

1 ual, Oh. XL — Revision prior to confirmation of refusal 
I to set aside sale — If premature. 

Where a judgment-debtor applied for setting aside an 
execution sale by the Collector on the grounds that the 
property was protected, the price was inadequate and 
the proclamation was not properly served and the 
Collector refused to set it aside and prior to its confir- 
mation the judgment-debtor sought to revise that order, 
that the revision was premature inasmuch as the 
question may not arise if the sale is not ultimately 
confirmed. {Sathe, J.Mf) MEWA RAM v, jAMNA 
Prasad. 1942 A.W.B. (Rev.) 207=1942 O-A- 
(Supp.) 233 = 1942 O.W.N. (B.R.) 361 =1942 RJ5- 
450. 

Ss. 73 and ^1— Appeal against order under 

S> 73 — If lies — Question between rival decree^holdtrs. 

An order under S. 73, C. P. Code, determining the 
question of rateable distribution as between rival decree- 
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— S. IZ-^Crediior obtaining rateable distribution — 

Receipt of excess — Suit for refund — Creditor if can 
plead the invalidity of the execution sale. 

A party cannot approbate and reprobate. ^ A 
creditor who has obtained a rateable distribution 
out of funds realised in sale in execution against 
his judgment*debtor cannot, in a suit against him 
for the recovery of the sum paid in excess of 
bis share, plead that the execution under which 
the money was realised was itself void. He 
cannot both retain the benefit received by the 
sale and plead its in^'alidity. (Niyoqi, J.) Co- 
operative Central Bank Ltd., Maltcapur v. 
Narayan Kamjee Kunbt. I.L.R. ('1942) Nag. 
685=202 I.C. 512=15 RN. 85=1942 N.L.J. 
462=AJ.R.1943 Nag. 7. 

— S. 7S~Cusiody Court and Executing Court 
being same — Receipt of assets — Point of time — Need 
for formal order — Undertaking by executing creditor 
to bring back money into C our t’-^Li ability for inte- 
rest. 

In a case of rateable distribution, where the 
custody Court and the executing Court are the 
same, two things must take place. First, the 
Court should as the custody Court come to the 
conclusion that there was no objection to transfer 
the amount necessary to pay the decree-holder at 
whose instance the fund was attached ; and 
secondly there must be an order by the custody 
Court transferring the amount to the credit of 
the first attaching creditors suit which it is 
engaged in executing. It is only then that there 
can be said to be receipt of assets within the 
meaning of S. 73, C. P. Code. Where the latter 
of the two conditions is not satisfied the execut- 
ing creditor is not entitled to draw out the 
money and other creditors are entitled to partici- 
pate in the distribution so long as such an order 
is not passed. Where an executing creditor 
drawing out money from Court gave an under- 
taking to the Court that he would pay back the 
whole or any portion of the amount drawn by him 
if so ordered by that Court. 

^ Heldf that the undertaking involved an obliga- 
tion to repay the sum with interest if later on it 
was found that the money had been wronerly 
claimed and wrnngly paid. (Somayya and 
Shahah-ud-din, 77.) Imperial Bank of India 
Madras v. Balasubramanta Pandia Tevar. 
1945 M.W.N, 492=(1945) 2 M.L.J. 49. 

"S, 73 and O. 21, R. l^—Decree^holder given 

permissim to bid and set off— ‘Application filed by 
another decree -holder for execution and rateable distri- 
bution after sale — Latter^ if entitled to rateable distri" 
button, 

^ When a decree-holder has been given permis- 
sion to bid and set off and when the amount of 
the successful bid is less than the decree amount, 
the whole of the set off must be deemed as 
made on the date of sale and the whole of the 
amount must be deemed to have been received or 
realised co jnstanti the sale is made and S. 73, C. 
P. Code, will give no benefit to other decree- 
holders who apply for execution and rateable 
distribution after the conclusion of the sale, 
However soon after its conclusion their appHca- 
maybe made. The fact that the decree- 

tkoiaCT niirrlincr maH. 0.1 f... «... .oe 


O. P. CODE (1908), Sg7S. 

after the sale is immaterial, as such an applica- 
tion is superfluous and under O. 21. R. 72 (2) Q 

P. Code. All that is required at that stage’ is 
that the Court should enter up satisfaction of 
the decree in part. (Puranik and DighVf JJ) 
Ballelai, Manoharlal. I.LR. <'1944) Nn? 
805=1944 N.L.J. 347=A.r.R. 1944 Nag. 295. 

S. 73 — Ob feci of. 


Per Iqbal Ahmad, 7.— The object underlyme 
the enactment of S. 73, C P. Code was to pre- 
vent multiplicity of execution proceedings while 
at the same time ensuring equitable distri- 
bution of assets between various decree-holders 
who had the right to have their decrees satisfied 
out of those assets. (Iqbal Ahmad. Bajpai and 
Verma, JJ.) Hoti Lal v. Chatura Prasad 
I.LR. (1941) All 77=194 I.C. 276=13 RA 
477=1941 A.W.R, (H.C.) 96=1941 o‘a 

(Supp.) 169=1941 A.L.J. 137=A.I.R. 1941 All 

110 (F.B.). 


^S. 73— Rateable distribution — Right to— 

Crucial date—Dismissal of execution application 
after the receipt of assets— Rioiht. If affected. 
Bulakhtdas V. Murltphar. \see Q.D. 1936- 
’40 Vol. T, Col. lioai I.L.R. (1942) Nag. 139= 
A.I.R. 1940 Nag. 302. 


~S. 73 — Rateable distribution — Right to — Deposit 

of decree amount by one who stood surety to avoid at* 
iackment before fudgment — Right of other decree- 
holders to share. 


Where to avoid an attachment before judg- 
ment a surety gives ^ security and on a decree 
being passed deposits the decree amount in 
Court, the other decree-holders against the 
judgment-debtor are not entitled to rateable dis- 
tribution out of such amount. (A garwal, 7.) 
Khagrnpra Nath Mitra v. P. C Rat. 203 LC. 
671=1942 A.W.R. (C.C.) 343 (1)=1942 O.W. 
N. 593=15 R.O. 242=1942 O.A. 506=A.r.R. 
1942 Oudh 491. 


S. 73 — Rateable distribution — Right to — Staii* 

ing point — Date of execution or date of application for 
rateable distribution. 


Where a decree-holder applies for execution 
and subsequently finding that the assets of his 
judgment debtor are under attachment in respect 
of other decrees in other Courts, thereafter 
applies under Ss. 63 and 73. C. P. Code, for 
transfer of bis decree to the Court holding the 
assets and for rateable distribution, his right to 
rateable distribution arises from the date of the 
execution application itself and not from the date 
of the application under Ss. 63 and 73, C P. 
Code. (Gkulam Hasan, J.) Eiste C Griffin 
Edward t;. W. A. C. Howard. 193 I.C. 38=13 
R.O. 424=1941 A.W,R. (C.C.) 66=1941 O.L.R, 
247=1941 A.L.W. 99=1941 O.W.N. 115=1941 
O.A. 138=A.I.R. 1941 Oudh 277, 

S. IZ— Rateable distribution— Who are entitled 
to — ^ Date of receipt of assets*. 

The ordinary equitable view is that persons 
who have already claimed against a judgment- 
debtor are entitled to share in the rateable dis- 
tribution of property that has been received or 
attached by the Court before the date of their 
execution application. The date of the receipt 
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whatever form are attached or if there is no 
attachment, on which they are actiially taken into 
possession b> the Court. (Davif^s.) Ajmeei 
Lal V. Bal Mckand. 1941 A.M.L.J. 19. 

— S. 73— Receipt of a'5set=; — Date of — Decree 

against father and son — Official Receiver direc- 
ted to sell son’s share also within time fixed — 
Failure to sell— Sale subsequently bv receiver 
afterwards ratified by Court — Application by 
holder of decree for execution after receipt of 
money by receiver but before pavment by him to 
Court — Right to rateab’e distribution. Ann.a- 
MALAT ChETTTAR V, VeI LAYAK ChfTtta-r. [see 

Q D, 1936-’40 Vol. I. Col. 1168. 193 I.C. 536= 

13 R.M. 678. 

— — — S. 73 — Receipt of assets — Necessity for, j 

Under S. 73. C. P. Code, no order for rateable i 
distribution can be passed unles'; asset; are held | 
by the Court. ^ An order allowing an application i 
for rateable distribution made when no sale has ! 
been held and no assets have been rec<^lved bv 
the Court, is liable to be cet gclrle. (Chatterji 
and Meredith, IT.) Dhirendra Nath CRAvnRA 
V, Btmalantavpa Tarkatirtha. 196 I.C. 728= 
8 B.R. 94=14 R.P. 243. 


bution under S. 73 is clearly a method of enforcement 
of a decree or of an order in the nature of a decree, 
(Youft^ C,f and Black, ry /.) RaDHKSHAM BEOPAR 
Comp AMY Ltd., Okra v. Kar.am Chand. IE.E. 
ri942) Lab. 460 = 14 R.L. 66=1941 Comp. 0. 229 = 
43P L.B. S10 = 195 I.C. 386= A.I E. 1941 Lah. 273. 

S. 73 — ^ame lud ament-debtor — Decree against 

debtor during his lifetime and decree against his legal 
representatives — If ‘passed against the same judgment- 
debto--.’ SaRIU SttruL v, RANGIDHAR DuBAY. 
[see Q.D. l<^36~-’40 Vol. I, Co!. 3283.] 191 I.C. 361 

= 13E R. 123. 

S. 73 — “Same judgment-debtor’* — Decree against 

Hindu father and decree against father and son — Sale 
of son’s ^ha^e in execurion of latter decree — Right of 
holder of former decree to rateable distribution. FuERA- 
MAMAM CHEITIAR tf, ANNAMALAI CHETTIAR. 
[ree Q.D. 1Q36— ’40, VoJ. I. Col. 117J.] 194 I.C. 803 

= 14 EM. 89. 

S. 73 — *'Same jud gment-d ehtors*^ — Decree 

against Hindu father and son and decree against father 
alone as manager of family — If against ''same judg-^ 
ment debtor B 

j The expression, “the same judgment-debtor** in S. 73, 
i C. P. Code, must be construed strictly. A decree 


— — S. 73 — Right to apply — Holder of order 
under S. 185 (1) Companies Act, 

Having regard to S. 36 of C. P. Code, and S. 199 of 
the Companies .A.ct, a company which holds an order 
made under S. 186 (1) of the Companie.s Act can 
apply for rateable distrihutioo under S. 73, C. P. 
Code. (L^rd Ruf^-’ll of Hit lower'). LVAT \ PUR B \NK 


j against a father and son, members of a Hindu joint 
I family, and a decree against the father alone as manager 
; of the joint Hindu family cannot be regarded as decrees 
j against- the same judgment-debtor within the meanmg 
j o^ S. 73, C, P. Code. {Beaumont C .J, and Macklin* 
I /.) LaXMAN ANANT 7/. Govinp Rambhat. I.L.E. 
|ri94U Bom. 540 = 14 B.B 148 = 196 I.C. 644 = 43 
: Bom. Ii E. 695= A.IE. 1941 Bom. 324. 


ltd., RAMJi Das. 72I.A. 8.6 = 20 Lucb: 162 = 58 
L.W. 226 = 1945 Comp. O 57 = 47 BomLE 640 = 
219 1.0.149 = 11 BR 406 = 47 PLE 318 = 1945 
A.L.J. 338 = 1945 MW.N. 193 = 49 OWN. 337 = 
A.IE. 1945 P.O. 60 = ri945) 1 M.L.J. 309 (P C.). 

Ss. 73 and 47 — Right to rateable distribution 

— Decree-holder failing to refund amount withdrawn, on 
sale being set aside-— Attachment of his prop^rtv already 
attached by another — Auction-purchaser if entitled to 
rateable dhtrihution of the sale nroceeds of that pro- 
perty. BhiORATz'. ShtolaL. [see QT) 1936- *40, 
Vol. T, Col. 1171. IDE. (1942) Nag. 136. 

Ss. 73 and 60(1) (i) — Right to rateable distribu- 
tion — fiecree-holder sithsegnent to amendment of S, 60 
in V^yi^-'If can participate in attachment prior to 
1937. 

Where there has been an attachment of the iudg- 
ment-debtor*s salary by one creditor prior to 1937 and 
another creditor obtains a decree subsenuent to the 
Amendment of S. 60, C. P. Code in 1937, he can 
claim rateable distribution in the amount attached in 
respect of earlier decree. The amendment does not 
control S. 60. {Bose /.) KHAIRUT.LAH Khan v. 

Mirajankhan. 195 I C. 609 = 14 R.N. 63=1941 N 
L. J. S31 = A.I.R. 1941 Nag. 230. 

S. 73 and Companies Act. Ss. 186 and 199— 

Right to rateable di stri bution^ Right of decree-holder 
againt holder of payment order, 

A holder of a decree is entitled under S. 73, C, P. 
Code, to claim rateable distribution against the official 
Ltqriidator as the holder of a payment order under 
S, 186 of the Ccmpanies Act. 8. 199 of the Companies 
Act puts the payment order cn the hsine fcctirgasa 
decree so far as the execution gees and rateable djstri- 


j S. 73 — "Same fud gment*dehtor* ^ — Decree 

against legal repre^gntatsve of such person — If against 
I "same f ud ^ment-debtorR 

! A decree against a person and a decree against his 
j legal represantatives are not decrees against the **same 
i judgment debtor” tor purposes of S. 73 C. P, Code. 
“Judgment-debtor" in the section means the same 
person in law and in fact. It does not include legal 
representatives. So also, a decree against a person 
oersomlly and a degree agiinst him in another 
capacity, eg,,, as trustee would not be decrees 
against the “same iudgment-debtnr** within the meaning 
of S. 73. (Davis, C.J. and O' Sulhvan, /.) (tTAN- 
CHAND I.AKHIM.AL P, PaRUMAL CHELLARAM. I.L E 

1943 Kar. 426 = 212 I.C. 134 = 16 E.S. 232 = A.I.R.‘ 

1944 Sind 81. 

S.73 — "Same fudgment-dehtor" — Decree against 

person personally and de^^^tee against h^m as legal re- 
presentative of a deceased person — If against same fudg- 
ment-debtor. 

It will not be unduly stretching the language of S. 73, 
C. P. Code to say that the expression “the same judg- 
ment-debtot" denotes identity, of individuality and iden- 
tity of character. Decrees against the «ame person cannot 
alw’ays be regarded as decrees against the same judg- 
ment-debtor for the purposes of S. 73. A decree against 
a person individually and a decree against that person 
as representative of a deceased person cannot be held to 
be decrees against the same judgment debtor within the 
rr earing of S. 73, C. P. Code, so as to entitle the 
holders of the two decrees to rateable distribation, 
iBe'futnont C, J. and Afaehlin, Jf) JaMIVATRAM 
Gaupifhankar V. Umiva.^^hankar Pran-shankap. 
I.LB. (1943) Bom. 644 = 34 R-B. 142=1961.0. 595 
i=48 X.E. P99**A.I B. 1941 Bop, 827. 



89S 


THE QUINQ'OENNIAL DIGEST, 1941—1945. 


a F. CODB (1908), S. 73.. 


0. F. CODE (1908), S. 80. 


— ^udgm^Hi-debtor^^-— Decree against j 
person d tiring his life time — Decree against his legal 
fepresentaiive after his death — If against same judg- 
ment-de^'tor. 

Where the first decree was passed against X in his life- 
time and after his death is being executed against his 
legal representative V to the extent of X*s estate in his 
hands and the second decree is passed after X’s death 
against his legal representative Y, in respect of a debt 
incurred by X, and is expressly made payable out of 
X*s estate in V*s hands the two decree-holders are enti- 
tled to rateable distribution, provided the other condi- 
tions laid down in section 73 are fulfilled. (Teh Chand, 
Dalip Singh and Bhide.Jj') SHIV CHARaN DaS v. 
Ram Charan Das. I L.E. (1943) Lab. 497=209 I. 
C. 149 = 16 B.L. 91=45 P.L.R. 239 = AXR. 1943 
Lab. 148 (F.B.). 

S. 73 — ^^Same judgment- debtor*^ — If includes 

jud gment^dehior* s legal representatives . 

The legal representatives against whom a decree has 
been passed in respect of a claim against the deceased 
and the deceased person against whom a decree was 
passed in his life-time but which is sought to be executed 
against his legal representative can be treated as “the 
same Judgment-debtor” within the meaning of that 
expression in S. 73 C. P. Code and can claim rateable 
distribution, (Iqbal Ahmad Bafpai and Verma^ J /.) 
HoTi Lal V, Chatura Prasad. IL.R, (1941) 
All. 77=194 10.276 = 13 B A. 477 = 1941 A.W.E. 
(H.C.) 96=1941 O.A. (Supp.) 169 = 1941 A.L.J. 
1S7=A.I.B. 3941 All. 110 (F.B.). 

S. 73 — '*Same judgment-debtor^'-^Suit against 

firm — Partner served and appearing — Decree — Decree 
against him in steit against him personally’-— 1 f against 
*^same ludgmeni-dehiorj' 

Where in a suit against a firm a partner of that firm 
is served and appears in the suit to defend it as against 
the firm, the decree passed in such suit can be executed 
against that partner personally, under the combined 
operation of O. 30, R. 6 and O. 21. R. 50 C. P. Code. 
He would therefore be the same judgment-debtor in 
that decree and also in another decree obtained against 
him personally in a suit against him in his individual 
capacity, for purposes of S. 73, C. P. Code. {Divatia^ 
J.) Pannaji Devi Chand v. Lakkaji Dolaji. IL 
E. (1943) Bom. 306 = 207 I.O. 221 = 16E.B. 9=45 
Bom. L.B. 181=A.I.B. 1943 Bom, 166, 


~ r 73 — Scope and effect of — Applica* 

tion for rateable distribution by creditor holding decree 
—Execution sale set aside and payment made in full to 
decree-holder bringing property to sale— Effect on righi 
of other creditors to challenge private alienation b]i 
debtor as void under S. 64. See C. P. CODE. S 64 
C1942)2M.L.J.607. 


— S. 7S — Scope— If confers mere rights— ‘If con- 
trolled by S. 60 (D— Right of decree- holders— Assets 
realised under S 60 (1) before Right to 

share in— Persons filing suits after 1-6-1937— 
Righi of. 


S. 73, C. P, Code, was enacted only to prevent multi 
pUdty of proceedings; it was not intended to confer, an 
did not in fact confer, on the decree-holder a rigfc 
which he never possessed or a right to reach the pro 
perty of the debtor which he could never have reached 
The right of the decree-holder against bis judgment 
debtor is controlled by S. 60. C. P. Code. S 73 mus 
be read with S. 60, and the rights under S. 73 canne 
override the rights under S. 60. Where the decree 


holder has attached the salary of a railway i 
under S. 60 (?) as it stood before the amendm 
1937 the assets can be distributed only among s 
the decree-holdeis as filed their suits before 1*( 
when the Amending Act (IX of 1937) came into 
The decree' holders whose s^uits w^ere filed after l-( 
would have no right to share in the distrit 
(fCania, J.) HIMATMAT. DEVCHAND v. A 
Hakke. 46 Bom . L B. 757 = A .I.B. 1945 Bom. 

"" - — ' — Ss. 73 and 145 — Simple money decrec'ho^ 
Right to share in realisation from security gh 
another decree holder. 

Where under a compromise decree certain prop 
are given under a security bond to the decree hold 
his decree amount, it is not open to another s 
money decree-holder against the same judgment-c 
to demand rateable distribution out of the realisj 
in execution of the above security bond. (Iqbal At 
C,J. and Plowden, /.) RaGHUBIR LAL GUPI 
Bittan. 1943 A.L.W. 17. 

S. 73 (2) — Parties to suit — Decree-holders 

have received assets of judgment debtor. 

In a suit under S 73 (2), C. P. Code, all the de 
holders who have received the assets of the judgi 
debtor on rateable distribution are proper pa 
(Pollock. /.) RADHAKISSAN V. Uttamchand. 

R, (1945) Nag. 427 = 1944 N.L.J. 391=A.IB. 
Nag. 313. 

— — g. 79 — Suit falling under Clause (ci) — Su 
Governor General in Council '‘'‘through the Mil 
Estates Officer, Central Provhices Circle^ Iuhhul\ 
— If competent. 

Under the present S. 79, C. P. Code, which 
substituted by the Government of India (Adaptatic 
Indian Laws) Order, 1937, in the case of suits fa 
under clause (a), as the Federation of India has 
been established, the Central Government is the ar 
rity to sue and the suit has to be brought in the nan 
the Governor-General in Council. The fact that il 
been instituted in the name of the Governor- Genen 
Council “through the Military Estates Officer, Cei 
Provinces Circle, Jubbulpore”, does not affect the ] 
tion. Words of this kind are surplusage. (Grille, 
and Hemeon, J) MOHANLAL v, GoVERNOR-GENI 
IN Council. I.L.B. (1945) Nag. 629 = 1946 N.: 
375 = A.I.E. 1945 Nag. 255. 

S. 80 — Applicability — Decree in favour 
Crosvn— Attachment of property in execution— Cl 
to — Rejection — Suit by defeated claimant ago 
Crown — Prior notice of suit — Necessity. 

No notice to the Crown is necessary under S. 80, ) 
Code, prior to the filing of a suit where such sui 
brought under O. 21, R. 63, C. P. Code, to set asidi 
adverse order on a claim petition preferred by 
plaintiff in regard to property attached by the Crow 
execution of a decree held by the Crown against ano 
person; the suit under O. 21, R. 63, C. P. Code, mus 
deemed to be a continuation of the Claim proceed!) 
iSomayya, Jf) MaHOMED YUSUF SAHIB v, P 
VINCE OP Madras. 211 I.O. 113=16 B.M. 48 
194SM.W.N, 181=A.I.B. 1948 Mad. S41 = (194J 
M.L. 1. 251. 

— S. 80 — Applicability — Notice by Municipalit 
remove alleged encroachment — Szdt against Municipa 
for declaration that there was no encroachment and 
injunction— Subsequent addition of Government as po 

on objection of Muni cipality — Notice tender 
80 — Necessity. 
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0. p. ooDsaeos), s. so. 

The plaintiS who had built a house on his own land 
was served with a notice by the Commissioner of a 
Municipality, who threatened to demolish it, if not te- 
moved by the plaintiff within seven davs, on the ground 
that it ciHcroached on a public street. The plaintiff there- 
upon filed a suit for a declaration that the site alleged to 
have been encroached really belonged to him and for 
an injunction to restrain the Municipality froni removing 
the structure. The Municipality which was made sole 
defendant pleaded that the Provincial Government was 
necessary party to the suit, and on the Court holding 
that the Government was a necessary party made the 
Government a parly. Thereupon the plea was raised 
that the suit was bad because the notice required by S. 
SO, C.P. Code, had not been given to the Government. 

Held, that the granting of the rebef asked for by the 
plaintiff would affect no right vested in the Government 
that the latter w'as not a necessary party to the suit and 
therefore S. 80. C. P. Code, did not apply. (^Leach, 
C.J and Clark, /.) APPALANARASAMMA V, COM- 
MISSIONER, Municipal Council. Vizagapatam. 
58 L.W, 87 (8) = 1945 M.W.N, 179 = A.I.R. 1945 
Mad. 224= 1945) 1 M.L.J. 22. 

~*S. SQ—AfipliC'ildlt^y — Recdver—Sttit .igainst — 

Notice — Necessity — '''Purporting to he done ••..in kis 
ofdcial capacity* — Meaning of — Failure to pay dues — 
Suit — Notice of suit. 

A receiver appointed by a Court of law is a public 
officer, but no notice of suit is necessary under S 80, 
C. P. Code, unless the suit is against him in respect of 
some act purporting to have been done by him in his 
official capacity. Failure to pay a claim by a public 
officer cannot be said to be an act purporting to have 
been done by him in his official capacity. An act “pur- 
porting to be done by such public officer in his official 
capacity,” means an act of a public officer which is 
intended by him to carry forth or convey to the minds of 
all persons who become aware of that act the impression 
that he did the act in his official capacity and not as an 
ordinary private indivldua’ and which has the effect of 
conveying such an impression by its seeming or appea- 
rance. iyartna and Shearer, / f.) SURENDRA v. 
JaGaT. 24 Pat. 514=A.I.R. 194(> Pat. 31. 

" '3. 80 — Applicability — Receiver — Suit against for 

Royalty of lands io his possession — Notice — Necessity. 
jYOTi Prasad Singh Deo Bahadur v. Samuel 
Henry SeddON. [ree Q-D. 1936— MO Vol. I. Col. 
1178.] 1921.0. 17=13 R.P. 362 = 7 B.R. 283. 

S. 80 — Applicability — Suit against ex-public 

officer in rested of act done when he toae public officer 
—^Notice — Necessity. 

The notice contemplated by S. 80, C.P. Code, for a 
suit against a “public officer’’ is unnecessary in the case 
of a suit against a person ■who on the date of the suit 
has ceased to be such officer. The section cannot be 
read as including a suit against a person who is not a 
public officer but was a public officer at the time of the 
cause of action. To do so would be to extend the sec- 
tion beyond its apparent purport. {Wadsworth y /.) 
PadmaNABHA Nayar V. Appu. 200 I.O. 813= 15 B. 
M. 127 = 54 L.W. 172 = 1941 M.W.K 7S4 = A.IR. 
1942 Mad. 288 (1)=(1941) 2 M.L.J. 242. 

"-S 80 — Applicability — Suit under S. 14, Madras 

Survey and Botmdaries Act — Offuernmeni pro forma 
party — Notice of stiit — Necessity. 

There is no reason why the Government should not 
receive the two months’ notice required by S. SO. C. P. 
Code, in the case of a suit brought under S. 14 of the 
Madras Survey and Boundaries Act, on the ground that 
Q. D. 1—57 


0. P. OODEC1908), S. 80. 

; it is a statutory suit or that the suit is in the nature of 
an appeal. There is nothing in the latter Act which 
renders the provisions of S. 80, C. P. Code, inapplicable 
to a suit brought under it. Even if Government is made 
only a pro forma defendant, notice is none the less neces- 
sary under S. SO, C. P. Code. {Happell^ /.) PRO- 
VINCE OF Madras c/. Maharaja of Jevpohe. 210 

1. C. 418 = 16 R.M. 436 = 56 L.W. 50=1943 M.W.N, 
56 = A.I.R. 1913 Mad. 284 = (1943) 1 M.L.J. 53. 

S. 80 — ''Cause of action — Construction — Notice 

of suit to recover amounts realized from plahUiff — Pay- 
ments actually made after not ice'— Notice, if invalid. 

The w’ords ‘cause of action'* in S. 80, C. P. Code, 
should not be construed in a narrow sense as the object 
of ihe section is merely to inform the defendant sub- 
stantially of the ground of complaint. A notice of suit 
to recover amounts realized from plaintiff is not bad 
merely on the ground that on the date of the notice the 
amounis had not been paid by the plaintiff but they 
were paid only later on. It is enough if the cause of 
action is staled with precision. {Agarwafj) JaNKI 
Prasad v. Government of the United pro- 
vinces. 16 Luck. 421 = 1921.0. 545=13 R.O. 367= 
1941 A.Cr. C. 16=1941 A.W.R. (C.C.) 82=1941 
O.L.R. 186 = 4 P.L.J. (H.C.) 75=1941 O.W.N. 68 
= 19410 A 31 = A.I.R.1941 Oudh. 355. 

— S. 80 — Contents of notice — Cause of action — 

Statement of — Reference in notice io possible further 
claim likely to ari^s before suit — If invalidates 
notice — Fresh suit after freih notice— Necessity. 

A notice under S. 80, C.P. code, to be a valid 
notice must state the cause of action and the 
relief claimed. It may be that to state a future 
cause of action would not be a compliance with 
S. 80 C.P. code but it does not follow that where 
a cause of action exists of which notice is given 
the notice is rendered bad because it refers to 
a possible further claim which may arise before 
a suit can be brought. The section must be cons- 
trued with some regard to common sense and to 
the object with which it appears to have been 
passed. The suit cannot be brought for two 
months after the date of the notice. The cause 
of action which is to be stated in the notice 
is the bundle of facts which go to make up the 
right in respect of which the plaintiff proposes to 
sue and it is obvious that before the suit can be 
brought, it may be that that bundle of facts will 
be added to or subtracted from ; and it cannot be 
said that the notice is invalidated because it 
refers to a possible additional claim, consequential 
upon the cause of action specified therein and 
states that if such additional claim arises the 
plaintiff will sue also in respect of it. To hold 
that in respect of any consequential relief which 
may arise after the date of notice the plaintiff 
cannot sue in the contemplated suit would not 
be the right construction of the section; a fresh 
notice and a fresh suit are not necessary. The 
object of S. 80 CP. code was not certainly to 
mulfiply suits or increase costs. {Beaumont 
C.J. Wassoodew, /.) Chandulal Vabilal v. 
Government of Bombay. I.L.R. (194$) Bom. 
128=206 I.C. 570=15 R.B. 419-45 Bom. L.R, 
197=A.I.R. 1943 Bom. 138. 

S. 80 — Invalidity of notice— Waiver — P/ea of 

invalidity — When to be raised — Allegation in flair I of 
notice not traversed in written statement— ffem plea five 
years later that notice bad under S. 80^1 f open — . 
Amendment of written statement — Permissibility. 
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Where in a suit for a decimation against the ’ 
Secretary of State for Council it is ! 

averred in the plaint that a notice had been given , 
by the plaintiff to the Secrelarv of State For 
India-in-Council as required by S. 80 C P. Code 
and there is no plea in the written statment that , 
the suit is had on the ground that the notice j 
given was insufficient or invalid under S 80 C. P- ' 
Code, it must the taken that any defect in the | 
notice has been waived by the defendant. The i 
invalidity of the notice is a matter of plea and 
proof and can he waived by the defendant. When 
the^ Goverment is appraised of the fact of the 
notice and the Government does nothing to 
raise a plea for five years the court is entitled 
to raise a presumption of waiver. It is not 
therefore open to the Government five years 
later at the trial to raise a plea that the notice is 
not proper or adequate under S- 80 and to apply 
to amemd the written statement so as to incor- 
porate ^ this plea at a time when a fresh suit by 
the plaintiff would be barred by limitation. Just 
as a plaintiff should not be allowed to amend his 
plaint so as to deprive the defendant of a plea of 
limitation, the defendant shoud not be aPowed 
to amend his written statement at a stage which 
would materially prejudice the plantiff. An 
order ^allowing amendment at such a stage is 
materially irregular and will be “^et aside in 
revision under S. tIS C. P. Code. (DiTat'a. J.) 
FnACHSHAw HoRMTTSTr 7'. SFcnuTAnr OF State. 
I.L.R.ri 43) Bom 186=?07 I C 474=16 P.B. 
33=45 Bom.L.R. 220=A.I.R, 1943 Bom. 160. 

S. 80— Municipal C ommittee superseded 

tinder S. 238 of Punjab Municipal Act — Service 
of notice on Deputv Commis'siorer — Validity. 
Mahomf.d Shaft v. Sialkot ^^uNTCTPAtTTY. [ See 
Q.D t936-’40 Vol. I, Col 3283.] 192 I .C. 729 

=13R.L. 401. 


ciency — Surnamss , caste and occupation— If 
necessary. 

Where a notice under S. 80, C P. Code, is given 
within the period required by the law and pur- 
ports to comply substantially with the provisions 
of the section, it cannot be held to be defective 
on the ground that the surnames or the caste or 
the occupation of the proposed plaintiffs has not 
been mentioned in the notice. It w'ould be suf- 
firient if the plaintiffs are described in such a 
manner that they can be easily identified and if 
the father’s names of all the plaintiffs and their 
places of residence are given, that would be a 
sufficient de<^cription for the purposes of S.80, 
C P. Code. (Divntia and Macklin, 77.) Secrftahy 
OF State v. Chtmanlal Jamnauas. I.LR. 
0942) Bom. 357=201 I. C. 420=15 R.B. 76=44 
Bom.L.R. 295=A.I.R. 1942 Bom. 161. 

S. 80 — Notice — Necessity — Suit against 

Deputy Commissioner a p pointed mutwalli undef 
Q wakf. 

A suit against the Deputy (Commissioner as the 
per.son appointed by the District Judge to perform 
i the duties of muizvalli under a wpqf deed, is not 
a suit instituted against a public officer in respect 
of any act purporting to be done by him in his 
official capacity and as such no notice under S. 5^0, 

: C. P. Code, is necessary for such a suit. (Vorke, 

1 L) Huzur Aim Rfgam v. Deputy Commissioner, 

! Gonpa 196 I.C. 797=14 R.O. 217=1941 A.W. 

! R.tC C.) 274=1941 O L.R. 764=1941 O.W.N. 
j 906=1941 O.A. 621=A.I.R. 1941 Oudh. 529. 

S. SO— Notice not necessary — Liquidator of 

Co-operative Society— House of member attached 
by him in executing of award issued by Registrar 
—Member claiming in suit exemption from 
attachment as agriculturist. 


— — *8. SO— Nature of proviHon — Notice of suit • 
not served on public officer— Dufy of Court — ' 
Failure of parties to raise ohfpction — Effect of — ; 
Findings on merits — If res judicata. ! 

The language of S. 80, C.P.Code, is imperative | 
— not only must notice be given to the public I 
officer, but the plaint must contain a statement I 
that such notice has been given and only then ran ' 
the suit be instituted. In tbe ab':ence of the 
notice or of the statement, no valid suit is before 
the Court on which it can pronounce judgment 
and its sole duty is to reject the plaint under 0. 
7, R. 11 (d), C.P.Code. If instead of rejecting 
the plaint after it finds the suH is defective on 
account of non-compliance with S. 80, the Court 
proceeds to express findings and conclusions upon 
the issues arising ^ on the pleadings, its findings 
are not res judicata between the parties and 
amount to no more than ohifer dicta. The fact 
that no objection was raised by the parties to the 
issues be’ng decided is immaterial, as the failure 
to challenge the power of the Court to enter upon 
those issue.s will not confer jurisdiction upon the 
Court. (McNair and Gentle. H.) Hiraial 
Muearka t;. Mangtulal. 48 C.W.N. 421. 


S. 80, C. P. Code, bars the institution of a suit 
unless notice has been given, only when the suit 
is against a public officer and is in respect of sny 
act done or purporting to be done by the public 
officer in his official capacity. The mere fact that 
the public officer concerned is a defendant in the 
suit is not sufficient to determine whether a 
nofice is required under the section. Where, 
tlierefore, a Liquidator appointed under the 
Bihar and Orissa Co-operative Societies Act 
attaches a house belonging to a member of the 
Co-operative Society in liquidation in execution 
of an award ^ issued by the Registrar ^and the 
member institutes a suit again.«:t the Liquidator to 
obtain a decision as to whether his house is liable 
to be attached, he being an agriculturist, the suit 
does not require the service of notice under the 
section assuming that the Liquidator is a public 
servant within the meaning of the section. 
(Agarwala, J.) Liquidator, Nawadah Bazaar 
C o-opFRATivE Society v. Domi Ram Chaudhary. 
193 1 0.142=13 R.P. 549=22 P.L.T. 465= 
1941 P.W.N. 373=7 B.R. 585=A.I.R. 1941 Pat 
438. 

S. ZO—N0tfce — Period of two months— Com^ 

i putaiion* 


-—8, 80 Notice— Contents and particulars of \ In computing the period of two months provided by 
—Desmppoti of pIpnUff-Notice giving fathers' , S. 80, C.P. Code, the day of the delivery of the notice 
-.amts and places of res^tnee of plaintiff sSvffi- to the Secretarv to the . .....i,. 
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Collector of the District, must be e.vcluded. (Veniulz- 
ram.ina Rao, /.) M^tRINA AMMAVI -v. SfCRETARY 

OF 8tate. 200 I.C. 205=15 P.M. 3—53 L.W, 
233 = 1941 M.W.N. 205— AI.R. 1941 Mad. 445 = 
(1941) 1 ML.J. 328. 

— S. 80 — Notice — Period of two mo>dh^ — Computa- 
— Day of service of notice — Extlti^ion of. 

In calculating the period of two months provided for 
the notice under S. 80, C.P. Code, the day on which the 
notice is actually served should be excluded. {Happell 
/') PROViNHe of MaPPAS V. MahaRata of 
Jeyporf. 210 I C. 418 = 16 R M. 436 = 56 L W. 
50=1943 M.WN. 56 = A.I.R. 1943 Mad. 284= 
(1943) 1 M.LJ. 53. 


There can be no doubt that the paiticulars required by 
S. 80. C. P. Code to be set out in the notice of suit 
shoulrl be accurately given. An error in the description 
: of the subject- natter of the suit cannot be held to be an 
insubstantial error. Such an error makes the notice 
defective and invalid. {Rafamannar, Jf) MEENAKSHI 

' amtma V. Province of Madras. 58 L.W, 5S4 (1) = 

; 1945H WK 655(2) = A.I.K. 1946 Mad. 78= (1945) 
; 2 M.L, J, S87. 

i S. 80~Ofiicial Receiver-Notice— Necessity for. 

i ASIA KhaTUN(V. -\marfndra Nath Basu. [See 
QJD 1036— MO Vol. I, Col. ll8l.] 191 I. C. 783= 

; 13 R.C. 283. 

S. 80 — Pnblic Officer — Commissioner of Wakfs^ 


S. 80 — — Priod of two months — Computa- 
tion — Exclusion of date of service of 7iotfce, 

In calculating the period of two months under S. 80, 
C.P. Code, the date on which the notice ivas severed is 
to be excluded. A suit hied before the expiry of two ^ 
months is unsustainable. {MuhJi^rfea anl E!li\ J P) , 
Province of Bengal v. mid\tapo>oe Zfmtndapy ' 
Co , Ltd. 49 C.W.N. 395 A.I.R.=1945 Cal. j 
341. 

S. 80 — Notice served under old section — "^uit i 

lodged subsequent to Government of India (Adaptation ; 
of Indian Laves) Order, 1937 — Validity of notice. 
Thakar Das v. TUL^T Pam. [see Q.D. 19^6— mo VoI. 

1, CoK 3283.] 191 I.C. 182=13 R.L. 267. 

S. BO’-^Notice under — Valuation given differ- \ 

ently in plaint — Only one of the two reliefs mentioned 
in notice^ prayed for in the plaint — Effect. 

S. SO, C.P. Code, does not require that the valuation 
of the suit shall be stated and hence if the plaint gives 
a valuation different from that given in the notice, any 
plea based on such a difference is a sheer technicality 
which cannot operate to defeat the suit. Nor could the 
giving up of one of the two reliefs mentioned in the 
notice have such effect where the defendant has not been ; 
prejudiced by such giving up. (Coitister and AUsop, ' 
//) Mahomed Zta. v. Untteo Provinces.! 
I.L.R. 1943 All. 860=r210 I.C. 128=16 R.A. 167 : 
=1943 A.L.J. 463=1943 AX.W 528= 1943 i 
O.A. (H.C.) 218=1943 A W.R. (H.C.) 218= I 
1943 OWN. (H.C,) 312=1943 R.D. 458= i 
A.I.R. 1943 AIL 345. 

S. 80 — Notice — Waiver of — What amounts to — ■ 

Rights tn raise plea of want of 7toiice — Party not entitl- 
ed to 7iotice — Plea bv — Sustainability — Delay in rais- 
ing plea — Effect — When deemed waiver. 

It is well settled that the party in w'hose favour S. 80 ■ 
prescribes notice to be given can waive his right to 
notice, and his waiver binds the rest of the parties. 
But only he can waive. Delay, however long, in rais- 
ing the plea of want of notice, wmld not necessarily by 
itself, be a ground for holding that there has been 
waiver, but any prejudice to the plaintiff caused by the 
delay would result in the defendant being deemed to 
have waived his light to notice. A party w'ho has him- 
self no risht to notice is not entitled to challenge a suit 
on the ground of want of notice to the party entitled to 
receive it. {Rrooin field and Machlin^ JJf) HiRA 
Ch AND Him atlal z/. Kashin ath Thakttrji. 204 
I C. 89=15 R.B. 282=44 Bom.L.R. 727=A J.R 
1942 Bom. 339. 

S. 80 — Notice — Wrong description of subject 

matter e^f Suit — If renders notice defective^ 


Bengal. 

It is not certain that the Commissioner of Wakfs, 
Bengal, is not a '•'public officer” within the meaning of 
S. so C.P. Codp.( MukNriea and Pal Jjf) COMMIS- 
siONFR OF Wares, Bfncat, v phahfbzada Maho- 
medZahangir Shah 214 I.C. 160=17 R.C. 31 
=48 C.W.N. 157=A.I.R. 1944 Cal. 206. 

S. so — 'Public office*'' —Common manager ap^ 

p anted tinder S, 95 of B. T. Act — Loan taken by him 
by executin Si bond — Suit on such bond — Notice ^ if neces'^ 
sary. 

Per Pal. /. — The common manager appointed under 
S. 95 of the B T. Art is a public officer within the 
meaning of S. 80. C P. Code. If he takes a loan and 
executes a bond, the act of taking the loan and executing 
the bond will be an “act done by a public officer in his 
official capacity’. Bat his omission to pay either inter- 
est or principal cannot be an act purporting to be done 
by him in his offic'al capacity. Consequently a suit by 
, the creditor for the recovery of the money due under the 
bond will not come within S. PO, C. P. Code, and a 
I notice under that J^ection is not required for such a suit, 
{Nasim AH and Paf //.) RttkHMaRI GttPta v. 
Dhirfndpa Nath Roy. 197 I.C. 869=14 R.C. 
401=73 C.L.J.356=A J.R. 1941 Cal. 643. 

■ S 80 —Public officer — / f sfioul d have acted bona 

fide — Motive of officer in doing act — Relevancy’— 'Notice 
of suit. 

R. 80, C.P. Code, cannot be read as being limited in 
its application to cases in which an officer has acted bona 
fide in the exercise of his powers; the duty of the Court 
is to give effect to the natural meaning of the language 
used in section. The question of good faith or bad faith 
of the public officer either as regards his belief in the 
legality or propriety of his act or the limit of his powders 
or the existence of facts justifying the exercise of such 
powers is irrelevant in the consideration of the question 
whether the officer entitled to notice under S. 80, The 
section does not require that the act should have been 
done in good faith; it merely requires that it should 
purport to be done by the officer in his official capacity. 
The motives w’ith which the act wms done do not enter 
into the question at all. The Court has simply to see 
what act was done by the defendant and whether it 
purported to be an official act. Where a police officer 
arrested the plaintiff and led him to the police station as 
a person accused of theft, that is an act which every 
police officer has a statutory power to do under S, 54, 
Cr. P. Code, and it is as a police officer that he most 
have taken the plaintiff to the police-staion. Where it 
is known to all parties concerned that he was a police 
officer and it is clear that he purported act as such, 
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whether in goo(i faith oi bad faith, S. 80, C.P. Code, S. 80 — Scope — Duty of Court— Suit insti. 

applies and notice of suit has to bp severed under the ' fuied durinp currency of noitre — Duly of Court 
section. NOOR Mapoiv/£d > fn dismiss — Waiver of piea — IVhat amounts to--’ 

Fateh. 194 I.C 26^—13 R.P. 696=7 B R. 737 ; Suit failhio on facts admitted and alleged 
=22 Pat L.T. 392=1941 P.W.N. 502=A.I.R. | — Failure of Secretary of State to dem 

1941 Pat. 461. ' receipt of notice— If waiver. 


S. 80--‘Pnblic officer* — Linuidator of Co- 
operative Society — Suit asrainst — Notice — Neces- 
sity. Govinda Chettiar v. Uttukottai Co- 
operative Society. \see Q.D. 1936-MO Vol. I, Col. 
1178.], 194 I.C. 769=14 R.M. 67. 

S. ZO— Public officer — Secretary of State. 

The Secretary of State is an officer in the 
service of the crown and therefore a ptihhc 
officer as defined in S. 2 (17) Cb (h) of the C. P. 
Code. (Abdul Rashid and Ram Lall. JJ.) T. IVf. 
Lall V. Sfcrftary of Statf. 216 I.C. 89=17 
R.L. 160=A.I.P. 1944 Lah. 209. 

S. SO— Scope — Act flowina from iVepal act 

of public officer but not done by p'fhlic o fficer — 
Claim in respect of — Notice of suit — Necessity, 


S 80, C. P. Code, imposes a statutory and un- 
qualified obligation upon the Court. The Code, 
though a Procedure Code, must he read in accor- 
darce with the natural meaning of its words. S. 
80 is express, explicit and mandatory, and it 
admits of no implications or exceptions. If a 
suit is instituted before the expiry of two months 
prescribed by S FO, the suit is clearly unsustaina- 
ble in limine and must be dismissed. But a plea 
that a suit has been instituted during the currency 
of the notice may be waived. Where the applica- 
bility of S. 80 depends upon proof of certain 
facts, and the Seoretary of State does not deny 
the facts alleged in the plaint then he would be 
held to have waived his objection to the proof of 
those facts. When, for instance, a plaintiff 
state.s in his plaint that the notice has been served 


The Collector fixed assessment on the plainfiflPM 
land at the rate of Ps. 200 per acre commenc- 
ing from the year 1925-1926, and in December, 
1933, he issued notice to the plaintiffs domand- 
ing payment accordingly. On 22— 1—] 934, the 
plaintiffs issued a notice under S. 80, C. P. Code, 
alleging that the assessment was illegal and con- 
sequently the notice to pay al«o was illegal and 
that they proposed to file a suit to have the assess- 
ment declared a nullity and for refund of any 
amount that the Collector wouM levy from them. 
He filed a suit on 16 — 7 — 1Q34, in which they 
claimed a refund of Rs. 7,369-8-0, which had been 
paid by them under protest in Tanuary and Febru- 
ary, 1934, as having been illeealy levied. The 
trial Court held that the notice was bad as not 
complying with S. 80, C. P. Code, in as much a-? 
the cause of action for the claim for refund had 
not arisen at the date of the notice ; and dismis- 
sed the suit. 

Held, (a) that the notice was not had because 
it referred to a claim for refund lik^lv to ari«e 
out of the assessment and notice; ^b) that the 
only acts purporting to be done by the Collector 
in his official capacity complained of by tbe 
plaintiffs, were (1) the making of an illegal 
assessment and (2) the demand for payment in 
respect thereof, both of which had been specifi- 
cally stated in the notice and a declaration was to 
be asked for in respect of them; (3) that the 
payment which gave rise to the claim for refund 
was not an act of the Collector, and no notice 
was therefore remiired in respect of that; (4^ 
that the notice sufficiently and strictly complied I 
with the requirements of S. 80 C P. Code, as it 1 
gave notice of tbe acts which the Collector was 
alleged to have done in his official capacity of 
which the plaintiffs complained and From which ^ 
the cause of action resulted; and (5) therefore 
the smt was not liable to be dismissed on the 
was no notice complying with 
b. 80, C F Code, (Beaumont, CJ, and Wassoo- 


on a certain date which is beyond two months of 
the date of tbe institution of the suit and the 
‘^ecretarv of State does not raise any objection, 
the latter would he debarred from challeneing 
these facts at the trial. So al«o when it has been 
alleged in the plaint that notice was sent with all 
the requisites beyond two months and the Secre- 
tary of State does not deny that the notice was 
received by him, he cannot during the trial be 
heard to sav that he has not received the notice. 
But where the facts are admitted by the plaintiff 
himself and he fails under the express provisions 
of the starute no question of waiver can arise at 
all. The Secretarv of State cannot be held to 
have waived the obiertion where the provisions 
of S 80 have not been complied with on tbe 
admitted facts. (Manohar Lall and Chatferji, 
IT) Secretary op State v. '^agarmat Mar- 
wart 20 Pat. 394=rl95 T C. 93=14 P.P. 74= 

7 B.R. 866=23 Pat.L.T. 167=A.I.R. 1941 Pat. 
517. 

S. 80 — Scope — Mandatory character of'-- 

Failure to rai^e ohjeciion^io validity of notice^ 
Effect — Waiver or estoppel — If arises. 

S. 80, C. F. Code, is express, explicit and man- 
datory.^ Where tbe section has not been com- 
p'ied with, the Court has no jurisdction to try tbe 
j action instituted again.st Government. There can 
he no question of waiver and no question of est- 
oppeb It is very desirable that objection to tbe 
validity of the notice should be taken at the ear- 
liest possible moment, but failure to do so will 
not deprive the section of its force. ( Leach, C. /* 
and Skahabuddin, /.) Government of Madras 
V. Vft.t.ayvan Chetttar. I.L.R. (19^5) Mad. 
263=218 I C.377z=18R.M. 36=57 LW. 436= 
1944 M.W.N. 475=AJ.R. 1944 Mad. 544= 
(1944) 2 M.L. J. 65. 

— S. 80 — Scope— Mandatory nature of — Suit 

j within two months— MainfoinahiJily— Plea of ab- 
sence of proper notice— If can be waived, 

S, 80, C. P. Code, is explicit and mandatory and 
. provides that no suit shall be instituted till after 
the expiry of two months aftfr deliver) of 
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notice. A suit filed within two months, t.e., 
betore the expiry of the full two months, is pre- ' 
mdture^aad ought to be discnissed. U is not open 
to the Collector representing the Crown to waive 
the plea as to the want of a proper njtice under 
S. bU, C. P. Code. {V enkataramana Rao, J.) 
Makina Am MAYi t;. Secretary OF State. 200 

1. C. 205=15 R.M.3=53 L.W. 233=1941 M.W. 
N. 20S~A.I.R. 1941 Mad. 446=(1941> 1 M.L. 
J. 328. 


O.P. CODB(1908), S. 86. 

; pied by Japan at war with His Majesty, or the mere 
carrying on of business in such country is not enough to 
, render the person or the company an alien enemy dis- 
i entitled to sue in British Indian Courts, by reason of 
i the bar under S 83, C, F, Code, or the Defence of 
! India Act, 1938 and the rules thereunder. Explanation 
; to S. 83, C. P. Code, can have no application to such 
' Government as may prevail cemporarity at Singapore 
1 owing to Its miluary occupation by Japan, an enemy 
country, a Government to which no recognition has been 


« on c t ^ c Ti. ■ or could be given or accorded by Great Britain. Nor 

^ a; public | would the mere fact that Singapore has been over-run 

and oihers-Notice of siiunot served on i by an enemy and is in the military occupation of that 

officers Effect Bar Ij applies to whole suit : enemy for the time being render the territory “enemy 
rrocedure— Rejection of plaint, \ territory” within the meaning of K. 2 of the Defence of 

The requirements of S. 80, C. P. Code, cannot ! ^^dia Rules. Hence British Indian subjects who are 
be evaded or explained away and a suit instituted ! proprietors and partners of a firm and who reside in 
in contravention of the section is unsustainable' ^ i: u 

in limine. VVnere one or some of the defendants 
are puuiic olhcers to whom notice of suit is neces- 
sary, the bar of S. 80, applies to the suit as a 
whole and not merely to the claim for relief 
agamst these particular defendants. If no notice 
is served on tnose defendants, the consequence 
of instituting the suit in face of the statutory 
prohibition is that under 0. 7, R. 11, C. P. Code, 
the plaint should be rejected. {Rowland, J.) 

Noor Mahomed z;. Abdul Fateh. 194 I.C, 263= 


British India, the firm being in Singapore and carrying 
on business there till 1941, are therefore not disentitled 
to sue for the return of money paid to a British Indian 
subject in respect of a contract made in British India 
which has become void and frustrated by reason of the 
outbreak of hostilities betv\een His Majesty and Japan, 
and for which the consideration to move from the 
other party has entirely failed for reasons beyond the 
coiurol of both the parties to the contract. {Chandra^ 
sekhara Aiyar, J.) Manasseh Film Co. v. 
_ __ Gemini Pictures Circuit Madras. I.L.R. (1944) 

13 R.P. 696=7 B.R. 737=22 Pat.L.T. 392=1941 > 124=218 I.C. 235=18 RM. 3=1944 M. 

P,W,N. 502=A.I.R. 1941 Pat. 461 ! W.N. 200=57 L. W. 23=A.I.R. 1944 Mad. 239= 

I (1944) 1 M.L.J. 58. 

— — S. 80— Strict compliance with— Necessity, i 
See Government OF India Act, S. 179(5) and, i 


C. P. Code, S. 80. 1943 A.L.J. 1. 

— S. 82 — Applicability— Award by Calcutta 
Improvement Tribunal— Land Acquisition AcUS. 
26(2). 

S. 82, CP. Code, has no application to an award 
made by the Calcutta Improvement Trust Tribu- 
nal on a reference made to it by the Land Acqui- 
sition Collector. Even assuming that the award 
is a decree, it is certainly not a decree made in a 
suit against the Crown or a Public Officer. 

Per Mukerjea^ J. — An award made by the Tri- 
bunal is not a decree at all. S. 26 (2) of the Land 
Acquisition Act which was introduced by the 
Amending Act of 1921 cannot be taken as a part 
of the Calcutta Improvement Act of 1911. 
{Mukherjea and Sen, JJ,) Asmaboo Kurban 
Hossain V. Province of Bengal. 203 I C 
429=46 C.W.N. 927=A.I.R. 1942 Cal. 569= 
I.L.R. (1942) 2 Cal. 528=15 R.C. 427. 

— — S. 83 and Defence of India Rules (1939) 
R. 2— Applicability and scope— Alien enemy — 
Singapore— If foreign state at war with Great 
Britain owing to military occupation by Japan-- 
Firm in Singapore carrying on business up to 1941 
—Partners resident in British India and being 
British Indian subjects— Right of suit. 

The over-running of an allied country by an enemy 
does not by itself render a person resident in such 
country or a compay incorporated in such country and 
carrying on business there an alien enemy. There must 
be a foreign country the Government of which is at war 
with the United Kingdom of Great Britain and Ireland. 
Residence in 'any other foreign country, such as Singa- 
pore which is over-run by Japan and temporarily occu- 


““ "S. 83 — Applicability — Foreign country at war 
; with Great Britain — Meaning of — Country overrun by 
' enemy, if country at war falling under S, 83. See 
: Company— Transfer OF Shares. (1943) 2 M.L. 
j J. 201. 

— — — S. 83 — German lady interned — If an '‘alien 
\ enemy ' — Right of suck person to defend an appeal 
, against decree for maintenance obtained by her against 
her httsband. 

Where after a suit for maintenance by a German lady 
against her British Indian subject husband had been 
decreed and an appeal filed by the husband is pending a 
question is raised that the plaintiff was an ‘alien enemy^ 
and could not sue in British Courts. 

Heldy that the mere fact that the lady was interned 
did not make her an 'alien enemy’ and even if she was 
an 'alien enemy’ she was entitled to defend any proceed- 
ings instituted against her. (JBafpai and Verma, JJ.) 
PREM PRATAP SiNGH z/. JaGAT PRATAP KUNWAR. 

1 I.L.B. (1944) Ail. 118=214 I.C. 222=17 R,A. 51= 
i 1944A.L.W. 146=1944 A.W.R, (H.C.) 70=1944 
O.A. (K.C.) 70 = 1944 O.W.N. 41 (H.C.)=1944 
A.L.J. 77==A.I.R. 1944 All. 97. 

S. 86 — Applicability — Proceeding taken under 

U. P> Encumbered Estates Act. 

Proceeding under U. P. Encumbered Estates Act by 
debtors against the Patiala State Bank owned by the 
Maharaja of Patiala Cannot be regarded to be in the 
nafure of suits for purposes of S. 86, C. P, Code, so as 
to necessitate the consent of the Crown Representative* 
(Monroe and Abdur Rahman^ JJ.) DA REAR PATIALA 

V. narain Das Gulab Singh. A.I.R. 1944 Lah. 
S02. 


-3. 86- 


Certificate §f Sanctionr^oniijit^Name 
of plaintiff's who art to file suit— If tt hi set out. 




a. P. OODiB (1908), S. 88 ( 2 ). 

6. So, C. P. Code, nowhere provides that the comen t j 
under the section is to be given to a particular plaintiff ; j 
what It provides is that consent is to be given to a ; 
'* specified suit*’, it is not necessary under the section | 
that the names of the persons who are to file the suit i 
should be set out m the certificate of sanction. {Stond j 
C, y. and /Tama. J.) STATE OF GONDALt/. GOVIND- 
RAM SeksaR-IA. 46 Bom. L.R. 822 = AJ.R. 1945 
Bom. 187. 

S. 88 (2) — Certificate of Crown Representative — 

Wkin binding on Court — Power of party to dispute 
validity, 

S. 86(2), requires the fulfilment of one or other 
of the thiee ccndition? lo the saiistacticn of the 
Crown Representative for granting consent. That is not 
a matter to be established in Court. If the Crown Repre- 
sentative is satisfied about the existence of one or other I 
of the conditions and grants a certificate on that footing, ] 
it cannot be disputed in Court that the condition did 
not exist. Unless it appears on the face of the certifi- j 
cate that the Crown Representative did not appear to be 
satisfied about the existence of one of the conditions 
the certificate would be binding on the Court. \Stone^ 
C. /. and Kania^ /.} STATE OF GONDAL v, GOVIND- 
RAM Seksaria. 46 Bom.LR. 822=AJ.R. 1945 
Bom. 187. 

S. 88 — Interpleader suit— Matter in dispute — 

Valuation. RaFIQ AhmED v. BaBU RAM. [see Q.D. 
1936~'40 Vol, I, Col. S2S5,] 191 1.0. 531=13 R.A. 
2SS. 

— S. 88 and O.40, B. 1. — Termination of inter” 
pleader suit — Continuance of Receiver appointed pen- 
dente lite or appointment of fresh Receiver — Desirabt- 
liiy. 


C. P. CODE (19G8)p S. 92. 

grand V. Harkishindas. I.L.R. (1941) Sind 20^ 
194 10. 461 = 13 JR.S. 277«A.I.R. 1941 Sind 88.' 

S. ^2- Applicability — Smi by trustee against 

trustees — Aliegacioa of breach of trust and prayer ^ 
accounts and inquiries and directions — Sanction 
Advocate-General — Neccssi ty. 

The plaintiff and defendants were to be the trust 
under a deed of settlement after the death of the sett! 
who by the deed among other things, created a trust, 
public purposes of a charitable and religious natu 
The plaintiff brought a suit against the defendai 
alleging breach of trust, namely that one of them h 
, appropriated aJi the rents ana profits ot the prope 
! to himself, and praying, among other things, that t 
! settlement deed may be construed, that the trust m 
be administeied by and under the directions of t 
Court* that accounts may be taken, that defendant No, 
may be ordered to pay to the plaintiff, or the tn 
estate, the amount found due and payable to him on t 
taking ot such accounts and that the property may 
sold, and that the plaintiff may be paid a claim i 
' respect of a debt which he alleged was due to him fro 
ihe trust estate. 

ffeldt th^t the plaintiff having alleged a breach i 
trust created for public purposes of a charitable ar 
religious nature, the suit fell clearly within the expre 
words of S. 92, C. P. Code, though the plaintiff brougi 
the suit really lor the purpose ot enforcing payment ' 

I the amount alleged to be due to him from the tru 
I estate. The suit was not merely a suit by a beneficial 
for the purpose of enlorcing a private right of his ow. 
but was one which fell under S. 92, C. P. Code, an 
hence was not maintainable without the consent of ti 
I Advocate-General. {Biackwell% J.) GajaNAN LM 
i MAN V, BHALCHAN DRA KeshaV. I.L.R. 1942 B,0n 
I 293 = 200 1.0. 371 = 14 B.B. 402 = 44 Bom. L.E. 88 


As possession would normally follow upon the deter- j 
mination of title under S. 88, C. P, Code, when the i 
property concerned is in the possession of Court, a : 
receiver appointed pendente lite is not to be continued I 
after the disposal of the suit and the successful party I 
is not to be delayed till the decision of an appeal in the 1 
case. Nor should a fresh receiver be appointed in such I 
a case. (^Thomas C.J. and Misra^ /.) PrataP j 
BikramShah t'. Dillipat Shah. 1944 A.W.R. i 
(0.0.) 68 = 1944 0. A. {0,CC 68. 

S. 91 aad 0. 1, B. 8— Applicability and relative 

scope— Village pathway— Obstruction— Right of action 
—Proof of special damage —Necessity— Sanction of 
Advocate-General — Necessity— S. 91— If 'overrides 
o. 1, R. 8. Bibhuti narayan Singh v. Guru 
MaHADEV ASRAM PRaSad Sahi. [see Q.D. 1936— 
’40 Vol. I, Col, 1187.1 22 Pat.E.T. 46. 

— — —S . 92 — AppUcabili ty — Conditi ons. 

The form of the suit is laid down by law. The Legis- 
lature requires that if a suit of the kind mentioned in 
S- 92, C. P.[Code is to be instituted it must be instituted 
in a particular way, and it is not open either to the 
plaintiffs or to the defendants, to contract themselves 
out of this section. The fact that the defendants 
themselves did not object to the fact that one of those 
to whom^ consent was given would not join as a plaintiff 
to the suit cannot make the suit maintainable. A con- 
ditton pr^edent to the valid institution of the suit is the 
fulfilment of the conditions of the consent which has 
been given. {Davis, CJ. and Tyabfi, J,) Mul' 


Ai.B. 1942 Bom. 125 (2). 

S. 92 — Applicability”””Suit to dismiss Pula. 

for misconduct, 

I A suit to dismiss a Pujari for misconduct is not or 
j coming within the provisions of iS. 92. He is not 
I trustee in any sense of the term. He is only responsib 
I for the services in the temple. (Davies,) SiNGARl ' 

I KISHEN Lal.. 1940 A.M.L.J. 66. 

' S. 92 — Applicability — Suit to recover trust pfi 

perty in the hands of stranger — Consent of AdvocaU 
General — Not necessary. 

No consent under S. 92, C. P. Code, is necessary i 
order that a trustee may recover trust property in th 
hands of a stranger to the trust, {Sir George Rankin. 
O. RM. O. M. SP. Firm. v. P. L. N. K. m. nagapr 
CHETTIAR. 67 LA. 448 = I.L B, (1941) Mad. 176= 

! I E E. (1941) Kar. (P.O.) 1=7 B.B. 466=13 E.P.C 
I 139=46 O.W.N.!385=53 E.W. 622=73 O.L.J. 166= 

I 1941 A.L.W. 28=43 Bom. E.B. 440=1941 P.W. 15 
: 299=1941 M.W.N . 671=1941 Comp. 0. 231=16 
.1.0, 1=1941 O.L.B. 108=A.I.B. 1941 P.O. 1= 

; (1941) 1 M.L.J. 393 (PO.). 

I S. ^2-” Applicability— Test-^General truHees o 

! temple — Suit by for accounts and recovery of fund con 
I trihuied by devotees in the hands of trustee of such fun 
i — Sanction— Necessity, 

In deciding whether a suit falls within 8, 92, C. 3 
, Code, the Court must go beyond the reliefs sought an 
1 have regard to the Cflnaoirv r\f fK*. « . ... *■« tfc til 
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purpose of the suit, A suit by the general trustees of a 
tempie against the trustee of a fund contributed by 
devotees for being made over to the former temple praj- 
ing for a decree directing accounts and inquiries and 
for the recovery of the amounts to be ascertained on, 
such accounts being taken, does not fail within S. 92, 
C. P. Code, and does not require the sanction of tne 
\dvocate-General as a condition precedent to its insti* 
tation. S. 92 does not apply to such a suit as the 
plaintiffs are not seeking to control the manner of 
collection of the fund or the duties of the defendant. 
{,Leach^C^J.^ Wad^worthx Lak^hmma Rao^ Paianlah 
Sastri and HappeR, IJS) TlRUMALAI TiRUPaII 
DEVASTHANAMS COMAirriEE V. KriShnayya ^han> 
BHAGA. I.L.K. :i9i3iMad, 619=208 I.C. 47=16 
E.M. 155 = 1943 M.W.N. 293 = 66 L.W. 260=A.I.R. 
1943 Mad. 466=tm3j 1 M.L.J. 388 (P.B.). 


0. P, OODB (19Q8), a 92. 

371 = 14: E.B. 402 = 44 Bom.L.E. 88«A,I.B, 1942 
ao2i. 125 (2). 

S, payabU in suit under. 

The coart-fee payable in a suit under S. 92, C. P, 

' Code, la the cuurt-ice payable according to Art. 1/ 
of the CourL-tces Act, {^Bennett and Madeley ^ JJ^ 

' MUs lAFA HG^sSAIM V, MST. HuSAlN BaNUI BiBI. 18 
; liuck, 738^-1942 A.W.E.CO.CJ 363 = 204 X.O. 314« 

■ I5B.D. 316 = 1942 O.A. 636 = 1942 C.W.N. 797— A. 

■ I. a, 1943 OudhiSb. 

-B^d2—Caurl framing sckm^ '-Power to vary 


S. Appointment of onimittee — Directions — 

Proper procedure. 

AVhen deciding a case under S. 92, C. P. Code, if it 
is decided to appoint a committee, it is best to state so 
clearly in the judgment and to add that the personnel 
of the Committee will be decided later on an application 
by the parties. The personnel can then be determined. 
{Davies.) KUBRA BEGAM v. MUSTAFA BeGAM. 1940 
A.M.L J. 112. 


— Scope. 

In a suit under S. 92. C. P. Code, the Court which 
frames the scheme has power to vary it and where a 
Court re^e!vcs to ii^eif me right to conhrm elections 
held under the scheme framed by It, and an application 
lor conhrmation of such election is made the order 
'vhich the Court thereupon makes is a decree in the suit 
Itself and is therefore appealable, {RodertSf C.J, and 
Dimkley, /.) UKYAW ZaN v. U. SEIN WIN. AI.R. 
1942 Bang. 75. 

S. %2--Intcrest — What would constitute. 


g 92 — Appointment of mutawalU by District 

Judge — Validity. 

Where there is an absolute vacancy in the office of 
mutawalli and a person has been nominated by the 
deceased mutavvalli the District Judge can appoint him 
as such without any suit under S. 92, C. P. Code. 
{Madeley, J.) ALLAH RAKHOO v. N ASIR-UD-DIN. 
20710. 143 = 16 R.O. 21= 1943 A.W.E. (O.C.) 39 = 
1943 O.A. (O.G.) 96 = 1943 O.W.N. 154=A.LE 
1948 Oudh 278. 

■S, 92— Bona fides of would be plaintiffs-^'^Desira^ 


hility of Advocate-General going into 

In cases of sanction for suits under 8. 92, C. P. Code, 
it would be useful if the Advocate-General would go 
into the question not only of the condition of the trust 
but also into the question of the bona fides of the W’ould- 
be plaintiffs and their capacity to represent the public 
on w'hose behalf they are purporting to sue. (Allsop and 
Malik, jjf) Jugal Kishore &. Shiam Lal. 217 
lO. 329 (I)*!? R.A. 140 = 1944 O.A. (H.C.) 164= 
1944A.Ii.W. 374 = 1944 A.L.J. 303 = 1944 A.W.R 
(H.C.) 164=A.I.R. 1944 AIL 231. 


The nature of liie ’qualifying’ interest may vary 
widely with the character ot the trust itself. If the 
trust itself is clear, piecise and narrow, it may weil^be 
' that an ‘interest’ would, in order to qualily a plaintiff, 

I to be precise and clear cut too. In other^ trusts of a 
i more vague and general kind, the qualifying interest 
, might itself be less dehnite. The interest required is 
something more than a mere abstract sentimental 
' interest. Whether and to what extent, the interest 
' mu't be ‘actual* is, perhaps, a matter of doubt and 
may vary in individual cases. Even an abstract interest 
is in a sense an ‘actual’ interest. It is genuine interest, 
even though in the abstract, if it proceeds from areal 
concern for one’s own faith. Wnere certain plaintiffs 
in a suit under S. 92. C. P. Code, in respect of a trust 
for the benefit of Hindus, in various directions, did not 
' even trouble themselves to come into Court and say 
whether they bad an> concern at all in the suit they 
; sponsored or what their interest was nor even whether 
I they had one, the qualification required by S. 92 was not 
I satisfied. {Hamilton and Vorke^ JJf) GayA NANAND 
1 t/.jAGDlSH CHANDRA BAGCHI. 204 I.O. 153” 16 B. 
1 A. 317=1942 A.L.W. 418=1942 AIi.J. 334=1942 
I A.W.B. (H.O.) 274=A,I.K. 1942 All. 315. 

-S. 92 — Jurisdiction of District Court — If eacciu" 


— S. 92 — Cost — Suit by trustee against codrusiee j 
•^Suit not complying with terms of S. 92 and failing j 
'-^Liability for costs — Right to costs out of trust estate. 

A trustee must be deemed to know the provisions of 
S. 92, C. P. Code. If a trustee brings a suit w^hich he 
is not entitled to bring according to S. 92, without com- 
plying with its terms, he must bear the consequences for 
the failure of such a suit. The mere fact that he has 
brought a suit against a co trustee cannot be allowed to 
outw'eigh the ordinary rule that a man who brings a 
suit in a form not permitted to him, which suit must 
therefore necessarily fail, must bear the consequence. 
The plaintiff must be held liable for costs and cannot be 
permitted to have the costs out of the trust estate. 
{Blackwell, /.). GaJANAN LaXMAN v. BhalCHAN- 
DRA KeSHAV. II,.B. (1942) Bom. 298=200 10, 


i ded by jurisdiction being conferred on Subordinate 
I Couit or limited by S. 15, See C. P. CODE, SS. 15, 3/ 
i AND 92. 46Boin.Ii.B. 653. 

-S. 92 — Jurisdiction — Suit relating to irush 


Compromise decree— SubscQuent siiti for declota* 
tion that compromise petition and decree are 
fraudulently obtained — Transfer for trial to. 
Munsif — Jurisdiction of Munsif to make new 
decree under S. 92 — Procedure. 

Where a compromise decree is made in a suit under 
S. 92, C.P.Code, and a subsequent suit before tns 
District judge for a declaration that the terms of the 
decree and of the compromise petition in the former suit 
on which the decree was based did not thi 

true agreement between the parties and if 

fraud, is transferred for trial to a Munsrf, the^ ^ 

1 -.. true can only declare that 
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purpose of the suit, A suit by the generai trustees of a 
temple against the trustee of a fund contributed by 
devotees for being made over to the former temple praj- 
jng for a decree directing accounts and inquuies and 
for the recovery of the amounts to be ascertained on, 
such accounts being taken, does not fail within S. 92, 
C. P. Code, and does not require the sanction of tne 
Advocate-General as a condition precedent to its insti- 
tution. S. 92 does not apply to such a suit as the 
plaintiffs are not seeking to control the manner of 
collection of the fund or the duties of the defendant. 
{Laackt CtJ.i IVadsworth^ Lakshmina Jiao, Paianfali 
S< 2 stri ana Hapfejl, //.) TlkUMALAI TlRUP.Ali 
DEVaSTH.ANAMS i:OMMI'nEE V. Krishnayva shan- 
Bhaga. I.L.R. 19^3) Mad. 619=208 I.C. 47=16 
SM. 155 = 1943 M.W.N. 293 = 56 L.W. 260=A.I.R. 
1943 Mad. 466=a913)lM.L.J.388 (R.B.). 


C.P. CODE (1908), S. 92. 

:S71 = U R.B. 102 = 44 Bom.L.B. 88 = A.I.R. 1942 
Sodi. 125 <'2). 

-S. Court- f Si payable in suit under. 


The coari-fee payable in a suit under S. 92, C. P, 
Code, lb ihe couit-iee payable according to Art. l7 (vi^ 
of the Court-fees Act. {^Bennett and Madeley^ A/0 

.Muji'afa HusSaxm Mst. Husain Bandi Bibi. IS 
Duck. 738 --1942 A. W.B. (0.0. j 363 = 204 I.C. 314 = 
15R.O. 316 = 1942 O.A. 633=1942 O.W.N. 797=A, 
I E. 1943 Oudh 186. 

-^,^2r-Couri framing sekem:^ —Power to vary 


S. Q2— Appointment of c ommitiee — Directions — 
Proper procedure. 

When deciding a case under S. 92, C. P. Code, if it 
is decided to appoint a committee, it is beat to state so 
clearly In the judgment and to add that the personnel 
of the Committee will be decided later on an application 
by the parties. The personnel can then be determined. 
{Davies.) KUBRA BEGAM v . MUSTAFA BEGAM, 1940 
A.M.L J. 112. 

-S. 92 — Appointment of mutawalH by iJi strict 

Judge — Vail dity. 

Where there is an absolute vacancy in the office of 
mutawalli and a person has been nominated by the 
deceased mutawalli the District Judge can appoint him 
as such without any suit under S. 92. C. P. Code. 
(Madeley, J,) ALLAH RaKHOO v . N aSIR-UD-DIN. 
2071.0. 143 = 16 E.O. 21 = 1943 A. W.R. (0.0.) 39 = 
1943 O.A. (0.0.) 96 = 1943 O.W.N. 164=A.I.R 
1943 Oudh 278. 


• — Scope, 

, In a suit under S. 92, C. P. Code, the Court which 
frames the scheme has. power to vary it and where a 
; Court receives to itself the right to confirm elections 
: held under the scheme framed by it, and an application 
lor confirmation of such election is made the order 
which the Court thereupon makes is a decree in the suit 
; Itself and is therefore appealable, {Roberts, C.J, and 
\ DunkUy, J.) UKVaW ZaN z/. U. SeiN WIN. AI.B. 
1942 Bang. 75. 

S. ^2— Interest — IP hat would constitute. 


“S, 92— Bona fides of would be plainCtfs—Desir 


hility of Advocate-General going into. 

In cases of sanction for suits under S. 92, C. P. Code, 
it would be useful if the Advocate-General would go 
into the question not only of the condition of the trust 
but also into the question of the bona fides of the would- 
be plaintiffs and their capacity to represent the public 
on whose behalf they are purporting to sue, (Allsop and 
Malik, jjf) Jugal Kishore «». Shiam Lal. 217 
I.O. 329(1) = 17 R.A, 140 = 1944 O.A. (H.C.) 164= 
1944A.L.W. 374=1944 A.L.J. 308=1944 A.W.R 
(H.O.)164 = A.I.R. 1944 All. 231. 


The nature of the ‘qualifying’ interest may vary 
v\ide!y with the character of the trust itself. If the 
trust itself is clear, precise and narrow, it may well be 
that an ‘interest’ w’ould, in order to quality a plaintiff, 
to be precise and clear cut too. In other trusts of a 
more vague and general kind, the qualifying interest 
might itself be less definite. The interest required is 
something more than a mere abstract sentimental 
interest. Whether and to what extent, the interest 
mu't be ‘actual* is, perhaps, a matter of doubt and 
may vary in individual cases. Even an abstract interest 
IS in a sense an ‘actual’ interest. It is genuine interest, 
even though in the abstract, if it proceeds from a real 
concern for one’s own faith. Where certain plaintifis 
in a suit under S. 9?. C, P. Code, in respect of a trust 
for the benefit of Hindus, in various directions, did not 
even trouble themselves to come into Court and say 
whether they had any concern at all in the suit they 
sponsored or what their interest w-as nor even whether 
they had one, the qualification required by S. 92 was not 
satisfied. {Hamilton and Vorke, JJf) GaYA NaNAND 
t/.jAGDiSH Chandra Bagchi. 204 1.0.153=16 B. 
A. 317—1942 A.L.W. 418=1942 A.Ii.J. 334=1942 
A.W.B. (H.O.) 274=A,XB. 1942 All. 316. 

-S. 92 — Jurisdiction of District Court — If exdu* 


S. 92 — Cost — Suit by trustee against co-trustee 

—Suit not complying with terms of S. 92 and failing 
— Liability for costs — Right to casts out of trust estate. 

A trustee must be deemed to know the provisions of 
S. 92, C. P. Code. If a trustee brings a suit w'hich he 
is not entitled to bring according to S. 92, without com- 
plying with its terms, he must bear the consequences for 
the failure of such a suit. The mere fact that he has 
brought a suit against a co trustee cannot be allowed to 
outweigh the ordinary rule that a man who brings a 
suit in a form not permitted to him, which suit must 
therefore necessarily fail, must bear the consequence. 
The plaintiff must be held liable for costs and cannot be 
permitted to have the costs out of the trust estate. 
{Blackwell, /.). GaJTANAN LaXMAN v , BhALCHAN- 
DRA KeSHav. I.L.B. (1942) Bom. 293 = 200 XO, 


ded by jurisdiction being conferred on Subordinate 
Court or limited by S. 15, See C. P. CODE, Ss. 15, 37 
AND 92, 46 Bom.L.E. 653. 

-S. 92— Jurisdiction-Suit relating to trusts 


Compromise decree— Subsequent suit for declara* 
Hon that compromise petition and decree are 
fraudulently obtained — Transfer for trial to. 
Munsif — Jurisdiction of Munsif to make new 
decree under S, 92 — Procedure, 

Where a compromise decree is made in a suit under 
S. 92, C.P.Code, and a subsequent suit before the 
District Judge for a declaration that the terms of the 
decree and of the compromise petition in the former suit 
on which the decree was based did not repr^ent th» 
true agreement between the parties an?) are wtiafjp. < ^ 
fraud, is transferred for trial to a Munsif, th^ v^we.rW 
he finds the allegation to be true pan v f ^ 
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the facts are what he finds them to be and that in conse- 
queiue the decrea oi the District Judge in the prior suit 
miiat be and saould stand as vacated. It would then be 
for the parties to go to the Disitict Judge and to ask 

hi'ii Co revive the prior suit and dispose of it according 

to law giving cheui the neces.sary and proper reliefs. Ihe 
Muasif has no jarisdiction to make a new decree under 
S. 92, C.P.Code, as cnat is a matter withui the exclu- 
sive jurisdiction of the District Judge. {^Koitiland and 
Munokir L&it, JJ) MAtlOMEU iDRlS HaIDAR 

Habibur Rahman. 196 I.C. 554=14 R.P. 2(M = 

8 B.R.3S=22 Pat.L.T. 799=A.LR. 1942 Pat. 
79. 

— — — S, 92 — Limitation — Cause of action— F resh 
cause of action in respect of every breach of trust— -If 
accrues. 

In the case of a public trust, every fresh breach of 
trust affords a fresh cause of action, and a fresh cause 
of action arises every time the direction of the Court is 
deemed necessary, i^Lobo^ Jf) Dayal SING ChaRAN 
Sing v, Tulsidas. I.L.R. (1945; Kar. 224 

S. 92— ‘Parties— Transferee of trust pro- 
perty — If can be tmpleadeU — Declaration granted 
against him— Decree, if liable to be reversed. 

In a suit under S. 92, C.P.Code, transferee of the 
alleged trust propert)- who denies the existence of the 
trust can be impleaded, and a declaration that the pro- 
perty is trust property can be granted against him. 

S, 92, C.P.Code, gives the Advocate-General a cause 
of action which he would not otherwise have and 
prevants others from instituting suits without his sanc- 
tion in order to obtain certain definite reliefs in a repre- 
sentative capacity. It contains no provisions for the 
joinder of parties or causes of action and can create no 
exception to the general rules on that subject which are 
to be found in O, 1 and 2 of Sch. I. Even if the 
impleading of the transferee in a suit under S. 92, C.P. 
Code, is irregular, a decree passed by a competent 
Code, after a fair contest is not to be set aside merely 
because there has been an irregularity of proceduie. 
{Aitsop and Hamilton, JJf) RaTaN SEN v, SuRAJ 
Bhan. I.L.R. (1944) All, 20=16 R.A. 211=211 
I.C. 157=1944 A.L.W. 579=1944 A.L J. 535= 
1944 A. W.R. (H.C.) 269=1943 O.A. (H.C.) 269 
=A.I.R. 1944 All. 1. 

™ — >S. 92— Procedure— Suit under — Compro- 
mise-Leave of Court— Necessity , 

Quaere. — Whether in a representative suit affecting 
a public trust under S. 92, C.P.Code, a compromise can 
be entered into without leave of Court, {Rowland and 
Mamhar Lull, //.) MAHOMED IDRIS HaIDRI v. 
Mahomed Habibur^Rahman. 196 I.C. 554=14 
R.P. 204=8 B.R. 38=22 Pat. L.T. 799=A.I .R. 
1942 Pat. 79. 

'S. 92— Public charitable or religious trust— 

What constitutes— Tempje— Public user for long 
time without objection— If proves public character I 
—Property acquired by sadhu for temple descend- 
ing from chela ana ch&ldi— Presumption as to 
dedication to religious uses. 

In order to constitute an express or constructive trust 
for a public purpose of a charitable or religious nature, 
the author or authors of the trust must be ascertained 
and the intention to create a trust must be indicated by 
words or acts with reasonable certainty, and further, the 
purpose of the trust, the trust property and the benefi- 
ciaries must be indicated so as to enable the Court to 
administer the trust if required. Puhlir nCAT rtf n t. t 


O.P. CODE (1908)s S. 92. 

for 'a long period without objection is noi conclusive of 
the temple being a public temple, though it is strong 
evidence, Tnere is uo doubt a presumption that where 
property has been acquired by a sadhu and has des- 
cended trom chela to c/icIli it has been dedicated to 
religious uses. But such presumption is limited to cases 
Where the religious persons concerned aie gnhastki 
and not celibates, so that there may be a conflict 
between the chmla and the natural heirs of the guru, 

A Sanyasi’s heir is always his cheU. Waen in the case 
1 ot sadhus belonging to a celibate order, there has never 
j been any question of any property held by them, whether 
I trust property or secular property, going by succession to i 
any one but their chelas, the fact that all the properties 
have been held by chilas does not give rise to any 
presumption that the properties have been dedicated to 
religious uses. {^Broomfield and Sen, JJ.) AmaKDAS 
Mangaldas V, Harmanbhai Jethabhai, 204 1. 

C. 275=15 R.B. 297=44 Boni.L.R. 643=A.I.R. 
1942 Bom. 291. 

S. 92— Removal of shebait from office-^ 

Grounds. 

A shebait who is given to speculation and ganja 
smoking is liable to be removed from office, A distinc- 
tion has to be drawn between the conduct of a private 
individual and of a shebait who has to perform the 
worship and to manage the property on behalf of the 
deity. A higher scandared of morality and rectitude is 
expected of a person who has to perform spiritual func- 
tions and has to look after the interest of the idol, 
Where secular and religious functions are intermingled 
and interdependent a Court in a proper case will have 
the power to remove the head of the public religions 
charitable trust from the performance of both the func- 
tions. If it be found by the Court that the functionary, 
in the exercise of his duties, has put himself in a posi- 
tion in which the Court thinks that the obligations ot Ms 
office in connection with an endowment can no longer be 
faithfully discharged without danger to the endowment 
that is a sufficient ground for his removal, if need be, 
from both his offices. {Grille, C,J. and Sen, j.) 
radhavaliabh V, Madan Lal. l.L.R. (1944) 
Nag. 788=1944 N.LJ. 502=A.I.R. 1945 l^ag.M 

— S. 92— Removal of trustee — Ground for- 
Denial of trust in suit.^ 

Mere assertion in a suit under S. 92j C.P.Code, by a 
trustee that trust properties are private properties is not 
by itself a sufficient ground for his removal. If he com- 
mitted any breach of trust before the suit, his conduct in 
the course of the suit is an important element to b« 
taken into consideration in deciding whether the breach 
should be condoned and he should be allowed to retain 
the office. {Nastm Alt and B, N, Rau, JJ,) COKE 
Nath Mukherjee v. Abani Nath. 194 1 .C. 874 
14 R.C. 19=72 C.L J. 362=A.I.R. 1941 Cai. 68. 

— S. 92— Removal of trustee — Grounds— 
Proof of breach of trust or mismanagement— If 
essential— Trustee putting forward baseless claim 
to exclusive management— If ground for removal. 

Proof of breach of trust or mismanagement is not 
essential for the removal of a trustee from management. 
The Court has a wide discretion under S. 92, C,P. Code 
to lake such action as it thinks necessary or desirable for 
the good of the charity, The fact that a trustee puts 
forth an unwarranted claim to the right of exclusive 
management does not necessarily call for the penalty of 
exclusion from management. {Broomfield and Macklin 
BAPUGOUDA YADGOUDA V, VINAYAK SADAt 



913 CrViL, CRIMINAL AND REVENUE. 914 


0. F. code (1908), S. 92. O.P. CODE (1908), S, 92. 

SBIV, I. D R. (1941) Bom. 556=14 R.B. 169= S 92 — Right to su€~-^Sanction to insti'^ute suit'~~ 

196 I. C. 826=43 Bom.L.R. 706=A.I.R. 1941 Some only of persons authorised by Advoca.tt'‘General^ 
Bom. 317. If can sue. 


— — S, 92 — Removal of irustee^Grounds — 
Trustee denying validity of trust and setting up 
claim adverse to trust— Sufficiency. 

Where the interest of the trustee, on his own allega- 
tions, are adverse to the trust and he denies the validity 
of tne trust, that is a good and valid ground for remov- 
ing the trustee from his office. {Davis^ C.J. and 
Tyabii, /.) Hashim Haroon v. GbownSali Shah 
ILR. (1942) Kir. 179=205 I.C, 449=15 R.S. 
148=A.I R. 1942 Sind. 137. 

S. 92 — Removal of trustee •— Grounds — 

Trustee setting up^ adverse title— If fit to be 
trustee. 

It is a serious delinquency on the part of the person 
for the time being administering the trust to set up a 
case that it was his private property; and generally in 
such cases. Court should not continue ^uch a person in 
the post of chief trustee. (Davis.) KubRA BegAM v. 
Mustafa Begam. 1940 A M.L. J. 112. 

— S. 92 — Right to sue — Property endowed to 

temple — Descendants of foundernot believing in 
Hindu Gods — If persons interested. 

In a suit under S. 92, C. P. Code, the plaintiffs were 
jEamindars in the village in which the property which 
was endowed to a temple and dharmashala lay, and 
they were the son and that grandson of the man who 
endowed that property. 

Held, that the plaintiffs had sufficient interest in the 
endowed property entitling them to sue under the sec- 
tion, even if they did not believe in the Hindu Gods and 
that there was no reason why tney should not be interest- 
ed in the upkeep of the dhiramshala. They would have ' 
a direct interest in seeing that the property which ' 
would have ultimately descended to them should be used j 
for the purpose for which it was endowed. As 2 amin- 
dars they might be interested in the upkeep of a temple ! 
in their village for the benefit of their tenants even if 
they were not in the habit of making use of it them- 
selves, (AllsoP and Hamilton.^ JJ.) RaTAN SEN v. 

SurajBhan. I.L.R. (1944) All. 20 = 1943 A.L. 
W. 579=1943 A.L.J. 535=1943 A.W.R. (H.C.) 
269=1943 O.A. (H.C.) 269=16 R.A. 211=211 
I.C. 157=A.I.R. 1944 All. 1. 

■ " ‘S. 92 — Right to sue — Sanction given to certain 

individuals — Suit instituted some of them only — 
Validity. 

S. 92 C. P. Code cannot be construed loosely 
that where consent has been given to two or 
more persons, only some of those persons, even 
if they are more than two may institute the suit. 
A condition precedent to the valid institution of 
the suit is the fulfilment of the conditions of the 
consent which has been given. (Davies » C.J. and 
Tyahjif If) Mulchand?;. Haekishindas. I.Lr. 
R. (1941) Sind. 204=194 I.C. 461=13 R.S. 
277=A.I.R. 1941 Sind. 88. 


The ba^is of the rule that all those autho- 
rised by the Advocate General to institute a suit 
must join as plaintiffs is that some alone cannot 
take it upon themselves to represent the public 
when all have been authorised to do so. Hence a 
suit under S. 92, C. P. Code authorised by the 
Advocate General cannot be filed by three out 
of four persons, (AllsoP and Vernia, JJ. S^bte- 
Rasul Sibtf. Nabt. I.L.R. 1943 All. 112= 
205 I.C. 48=15 R A. 350 = 1942 A.W.R. (H C.) 
197=1943 O.A. (H.C.) 197=1943 A.L.W. 58= 

1942 A.L.J. 722=A.I.R. 1943 Ail 74. 

— S. 92 — Right to stie — ^*Two persons” — Father 

and son constituting members of joint Hindu family^- 
If one person. 

The two persons referred to in S. 92, C. P. 
Code, are two individuals and the fact that the 
two persons are father and son and members of 
a joint Hindu family will not convert them into 
one person for the purposes of that section. (Alh 
sop and Hamilton, JJ.) Ratan Sen v. Sueaj 
Bhan. I L.R. (1944) All 20=1943 A.L.W. 579 
=1943 A.L.J. 525=1943 A.W.R. (H.C.) 269= 

1943 O.A. (H.C.) 269=16 R.A. 211=211 I.C. 
157=A.I.R. 1944 Ail 1. 

S. 92—SanctioK — Presumption as to. 

When a Legal Remembrancer sanctions the 
institution of a suit under S. 92, C P. Code the 
presumption is that he has acted properly and in 
accordance with Iaw\ (Allsop and Verma, JJ.) 
Sibte Rasul v, Sibte Nabi. I.L.R (1943) All 
112=205 I.C. 48=15 R A. 360=1943 A.L.W, 
58=1943 A.W.R. (H.C.) 197=1943 O.A.(H.C.) 
197=1942 A.L J. 722 = A.I.R. 1943 All 74. 

S. 92— Sanction under— Form of — Application 

for sanction by several persons— Order granting sanc’^ 
tion not setting V all applicants — V alidity. 

The permission or sanction required by S. 92* 
C. P. Code, must be given to two or more named 
persons and it is not sufficient for the Advocate- 
General or the Collector to nominate one person 
and give him a blank cheque to join any other 
person or persons whom he chooses as co-plain- 
tiffs. If, however, certain persons apply for 
sanction for instituting a suit and the application 
is granted, the omission to set out the names of 
all the applicants in the order granting sanction 
does not render it invalid. A suit instituted on 
such sanction is not incompetent. (Broomfield 
and Sen, JJ.) Amabdas Mangaldas v. Harman- 
BHAi Jethabhai. 204 I.C. 275=15 R.B. 297= 
44 Bom. L.R. 643=A.I.R. 1942 Bom. 291. 

S. 92 — Scheme decree — Charitable trust— 

Clause in scheme empowering District Judge to 
remove trustee of his own motion or on applica- 
I tion— Power of District Judge to make executa- 
I ble order for costs — If Court or persona design 
j nata. See C. P. Code, S. 36. 44 Bom. L.R. 11. 


— -S, 92— Right to sue— Sanction obtained by 
several persons — One of them dying before suit 
—Suit by rest if regular. Sheo Ram v. Ram 
Chand. [sec Q.D. 1936-'40 Vol. I. Col. 3283]. 192 

I.C. 429=13 RX. 378. 

QXfI—SS 


S. 92— Scheme decree— Relief for remcval 

old trustees — Execution or separate suit. 


The relief for the removal of 
tee given in a suit tmdgr S» ^ F , vpacf 
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be given effect to ‘independent of the constitution 
framed and embodied in tiie decree.' in other 
words this relief is not pan of the scheme at all. 
It is not only directory but executable and rele- 
gating the party to a separate su’t for such a relief 
would offend against the principle forbidding 
multiplicity of suits where one is sufficient. 
{Bennett and Madeley, JJ.) Sailendra Nath 
Sanyal V. Ship Dass Gangoli. 20 Luck. 32= 
219 I.C. 39=18 R.O. 35=1944 O.W.N. 213= 
1944 A.W.R. (C.C.) 147=1944 O.A. (C.C.) 147 
=A.1.R 1944 Oudh 289, 

7 S. 92 — Scheme decree—Reservation of 
liberty to apply for alteration or modification of 
scheme — If ultra vires. 

Where under a scheme decree framed under 
S. 92, C. P. Code, liberty is given to apply to the 
Court for alteration or modification of the 
scheme, such reservation is ultra vires as it 
offends against S. 92. {Mockett end Bell, JJ.) 
Muhammad Haneef Sahib v. Board of Trustees 
J\MMA Masjid. 1944 M.W.N. 269=57 L.W. 
290=AJ.R. 1944 Mad. 421=(1944) 1 M.L.J. 


~ “S«. 92 and 151— Scheme— If can be modi- 
fied by application under S. 151. Faiyaz Ali 
Khan v. Saifullah. [see Q. D. 1936— '40 Vol. I, 
Col. 1201.] 15 Luck. 730=1940 A.I.R. Oudh 
421. 


through Court if necessary in execution—! f pan 
of scheme — Executahility. 

The provisions of a decree in a scheme suit 
would be inexecutable if they form a part and 
parcel of the permanent scheme of administra* 
tion and are not intended to be given effect to 
independent of the constitution framed by and 
embodied in the decree, even if they happen to be 
directory in their nature. They would be execu- 
table even if they happen to stray into the word- 
ing of the scheme if they are intended to be 
immediately executable for the purpose of 
introducing the scheme or otherwise. The true 
distinction is not whether a provision in a scheme 
is directory or declaratory, but whether the pro- 
vision sought to be executed is or is notin what 
is really the scheme part of the decree. In a suit 
under S. 92, C. P. Code, for removal of a trustee 
and for the settlement of a scheme, a decree was 
passed under which a scheme was framed by the 
Court and a new trustee was appointed as a sole 
trustee for management of the trust. He was to 
manage the trust as per terms of the scheme and 
it was provided that the trust property was to be 
realised and administered by the trustee, and 
that ‘‘all the trust properties either cash or 
movables shall vest in the trustee for the time 
being and he shall take possession of the same 
through Court if necessary in execution of this 
decree and manage the same on behalf of the 
public." 


— ^S. 92S ckeme— Provision for its modify 
eation by application in suit— Power of Court. 

It is not beyond the power of the Court which 
frames a scheme in a suit under S, 92, C. P. Code, 
to provide for the modification of the scheme by 
an application in the very suit itself in which the 
scheme is framed. {Mitterand Khundkar, JJ.) 
Srijib Nvayatirtha z;. Dandy Swami Jagan- 
WATH Asram. 199 I.C. 841=14 R C. 648= 
73 C.L.J. 532=A.I.R. 1941 Cal. 6l8. ’ 

~ — S. 92 — Schetne decree— Executahility — Liberty 

reserved to apply for directions io carry out scheme 

Legality — Suit seeking alterations in scheme — Mainr 
tai nabi It ty — Appli cation — W ken suffei ent , 

^ Where, in a scheme decree under S. 92, C. P. Code 
liberty is given to persons to apply to the Cour 
for directions merely to carry out the scheme already 
settled, such reservation of liberty in the decree woulc 
be inira vires^ if the assifetance of the Court can b< 
^ven without offending S, 92, C. P. Code, but wher( 
liberty is given to apply to the Court for alteration oi 
modification of the scheme, such reservation is ultre 
vires as it offends S. 92. The true test as to the lega 
propriety of such a clause in a scheme is, whether the 
relief granted by the Court is such that if it was being 
sought before the scheme was sanctioned, it would hav€ 
to be sought by suit under S. 92, C. P. Code. Where 
sweeping alterations and modifications are sought in a 
decree, a separate suit undei 
o. 92, C^. P. Code, is necessary and maintainable j an 
appucatitm is not the proper remedy. {Lobe. 7.1 

®^^<3j:haran Singh s'. Tulsidas. I.l e. 

(1945) Kar. 224. 

suii—Decree--Executabi* 
^ Test Clause vesting trust properties if 

<md emitwmng htm rialici them 


that the decree was not executable and 
that the realisation of the trust properties was an 
essential part of the scheme and cannot be held 
to be executable as a money-decree. {Ahdur 
Rahman, J.) Atchutarama Rao v. Bapanayya. 
206 I.C. 466=15 R.M. 985=a943) 1 M.LJ. 
504=55 L.W. 627=A.I.R. 1942 Mad. 748. 

-Ss, 92 and ll^Scheme under S. 92— 

Absence of any provision as io removal §f 
trustee— Removal of existing trustee on applies- 
tion—Jurisdictian — Proper procedure — Inter- 
ference in retision. 

Where in a scheme framed in a suit under S. 92 
C P. Code, no express provision is made for the 
removal of a trustee for a breach of trust or fof 
any other cause and no liberty is reserved by the 
Court in the scheme itself either for the removal 
of a trustee or the modification of the scheme 
suo motu or upon the application by any other 
person interested, the Court has no jurisdiction 
to remove an existing trustee on a mere applica- 
tion without having recourse to S. 92, C P. Code, 
and such an order cannot be sustained in revi- 
sion. ( Ghulam Hasan and Agarwal, JJ* ) Saadat 
Husain z;. Mojiz Hussain. 17 Luck. 391=197 
I.C. 743=14 R.O. 346=1941 O.W.N. 1269= 
1941 A.W.R. (C.C.) 375=1941 O.A. 963=A.I, 
R. 1942 Oudh 135. 

— S, 92 — Scheme under— V ariati on or overriding 
of — Competency. 

When once a scheme is shown to be a legal and valid 
one under S. 92 of the C. P, Code, it would not be open 
to any Court in effect to set it aside or vary it or other- 
wise seek to override it. (JBraund and Waliuilah, //) 
SURAJ Gir Bjramh Narain. 1946 A. W.B. (H, 

* OO 270- 1946 AI*.W, 319»1946 O.W.Ne (H.0.la7a. 



m 


918 


CIVIL, CRIMINAL AND RfiVENtJE. 


0, P. COBB (1908), S. 92. 

-S. 9Z— Scope— Diclaratery suits, 

Mere declarations are outside the scope of 
S. 910 F, Code. But where reliefs contempla- 
ted by the section are claimed and such reliefs 
cannot be granted without the determination of 
the question whether a public trust exists or 
whether a particular property appertains to a 
public trust the Court in a suit under S. 92 can 
determine the question whether a public trust 
exists or a particular property appertains to such 
public trust. A suit for a mere declaration that 
a trustee has not been validly appointed may be 
outside the scope of S. 92. But in a suit under 
that section the Court has to determine whether 
a trustee has been validly appointed or not if 
determination of such a question is necessary for 
giving reliefs claimed in the suit which properly 
come under that section. (JVasim Alt and B, N, 
Rau, //.) Loke Nath Mukherjee v. Abani 
Nath. 194 I.C. 874=14 R.C. 19=72 C.L.J. 
362=A.I.R. 1941 Cal. 68. 

’’ — — S. 92 — of suit— Question as to vali- 
dity of trust. 

Questions regarding the validity of a trust or a 
wakf are beyond the scope of a suit under S. 92, 
C. P. Code and should not be decided in such a 
suit (Davis, C, J, and Tyabji, J.) Hashim 
Haroon V, Ghounsali Shah. I.L.R. (1942) 
Kar. 179=205 I.C. 445=15 R.S. 148=A.I.R. 
1942 Sind 137. 

S. 92S cope— Suit against purchaser of 

wakf property— Position of such purchaser — If 
that of constructive trustee— English Law, if 
applicable. 

If a purchaser of wakf property had taken 
upon himself the duties of a trustee and became 
a trustee desontori, relief against him under 
S. 92, C P. Code, may certainly be claimed. But 
when he has purchased the property not as wakf 
property, but as the personal property of the 
mutwalli with or without notice of the wakf-nama 
and purports to hold it adversely to the trust, 
he is in the position of a rank trespasser and not 
that of a trustee either actual or constructive. 
He cannot, therefore, be a proper party to a suit 
for execution and administration of a trust which 
S. 92, C P. Code, contemplates, and no relief can 
be granted against him under this section. The 
doctrine of constructive trust in English law is 
absolutely inapplicable to such a case as the 
mutwalli is a mere manager who has not the legal 
estate in him as in the case of an English trustee 
and the transferee from the mutwalli therefore 
does not get the legal estate. Even if the prin- 
ciples of English law are deemed to be applica- 
ble a purchaser of wakf property cannot be held 
to be a constructive trustee from the mere fact 
that he had notice that the property he was pur- 
chasing was comprised in a wakf-nama. It must 
be further shown that he was aware of the legal 
effect and implications of that document and 
actively participated in the fraud and breach of 
trust committed by the mutwalli. (Mukherjea 
and Pal, //.) Gobinda Chandra Ghosh v, 
Aidul Majid. I.L R. (1944) 1 Cal. 329=216 

1. C. 143=17 R.C. 116=78 C.L.J. 48=48 C.W.N. 
235=A,I.R. 1944 Cal. 163, 


0. P. CODE (1908), S. 92. 

S. 92— Scope— Suit on allegations contem- 
plated by and asking for reliefs under section — 
Raising of other issues not appropriate to suit — 
Effect on mainiainabthty of sutt. 

Where a plaint undoubtedly contains the alle- 
gations necessary to bring the suit within the 
ambit of S. 92, C. P. Code, and reliefs prayed for 
and granted all within it, the fact that the suit 
raises some issues which have no direct bearing 
on the issues arising under S- 92, and which are 
not really appropriate to a suit under S. 92 
cannot affect the maintainability of the suit. 
(Broomfield and Sen, JJ,) Amardas MangaldaS 
V. Harmambhai Jethabhai. 204 I.C. 275=15 R. 
3. 297=44 Bom.L.R. 643=A.I.R. 1942 Bom. 
291. 

S. 92 — Suit for account — Parties — Basis of 

relief. 

In a suit under S. 92, CP. Code, for accounts 
against trustees ail of them must be joined and 
they must be asked to account on one of the two 
basis (a) for the moneys they have received or 
(b) for the monies they ought to have received— 

It is a case of taking accounts on what is known 
as the basis of wilful default. The account being 
finally taken, it would then be a matter for direc- 
tion as to which of the trustees is liable in the 
first place, though they all would be liable in any 
event. The primary liability would be on the 
trustee who has received the money, and the final 
liabitity on all together. (Stone, C.J. and Bose, 
J.) Nagorao V. Gulabrao. 1941 N.L. J. 587. 

Ss. 92 and 9S—Suit instituted after obtain- 
ing required sanction — Subsequent addition of 
new defendant — Fresh sanction, if necessary. 

Where after ^ the institution of a suit after 
obtaining sanction as is- necessary under S. 92, C 
P.Code, a new defendant is added and certain 
additional reliefs are prayed for against him, the 
suit will not be maintainable against that defen- 
dant and without a fresh sanction being obtained. 
(Mukherjea and Pal, JJ.) Gobxnda Chandra 
Ghosh z/. Abdul Majid. I.L.R. (1944) 1 Cal. 
329=216 I.C. 143=17 R.C.116=78 C.L.J. 48= 
48 C.W.N. 225 =A.I.R. 1944 Cal. 163. 

S. 92Suit Under— Active prosecution by 

all grantees of sanciion—Jf essential 

There is nothing in S. 92, C. P. Code which 
requires that all the plaintiffs to whom sanction 
have been given for filing^ the suit should aher 
filing the suit continue actively to prosecute the 
suit. (Davis, CJ. and Tyabji, /.) Hashim 
Haroon v* Ghounsali Shah. I.L.R. (1942) 
Kar. 179=205 I.C. 449=15 R.S. 148=A.I.R. 
1942 Sind 137. 

S. 92 — Suit under— Amendment — Powers 

of Court— Procedure— Sanction of Advocate- 
General or Collector— Necessity. 

It cannot be held that no amendment of the- 
plaint is ever possible in suits under S. 92, C. P.* 
Code, Amendments may be made with the epn*; 
sent of the Advocate-General or of the CoUector*- 
Although the Code does not provide for re<wrscr 
to the Advocate-General, or Collector^ ^fter 
the suit has been it ngt ipllpw 
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that the Advocate-General or the Collector may 
not take any tariiier part in the saa. The true 
position IS cnat it is iur tiie Court to decide in 
suus under ii. yz whether an amendment is per- 
missible and liie consent ot the AdvoCcitc-Gencral 
or the Coiiector as the case may be is really evi- 
dence Which has to be taken into consideration 
beiore deciding whether tne amendment should 
be allowed, incre is no reason why amendments 
which do not suhsiaatiaily change the character 
ot the suit or enlarge the scope of it should not 
be made by the Court itself witnout sanction. 
Amendments which enlarge the scope of the suit, 
for inotance by allowing turiher reiieis without 
substaniiaiiy changing its character, may be made 
■with the sanction oi me Advocate-General or the 
Coiiector. Amendments substantially changing 
the character ot the suit would not be permissi- 
ble even with sanction, for in such a case it can 
hardly be said that the suit in its amended form 
was ever validly instituted. {Broomfield and 
Macklm, JJ.) Bapugouda Yadgouua v. Vinayak 
Sadashiv. I.L.K. (1941; Bom. 556=14 IR B. 
169=196 I.C. 826=43 Bom L.R. 706=A.I.‘R. 
1941 Bom. 317. 

-S. QZSuii under — Appointment of Com^ 


C. P. CODE (1908), S. 92. 

S, 92 — Trust — Breach — Change of name of 

chartttabie insututi^n—If iustifies removal of trustees, 

, A charity does not change its nature merely by a 
I change of name. On any viewj a change of name"^ is 
I not such a serious breach oi trust as to justify the re- 
moval of the trustees. {Sir George Rankin,') BiLAS- 
! RAl JOHaRMAL z/. bHiVNAKAlN SaRUPCHANO 

71 I.A. 47 = I.L.R. (1944) Kar. (P.C.) 193^8 
i C.W.N. 448 = 1944 A.LJ. 172=212 IX. 433-^ 
57 L.W. 401=16 R,PX. 206=1944 M.W.N. 4^ 

; =10 B R. 566 = 46 Bom. L.P. 518=1944 A Wr 
;(P.C.) 36=1944 OA. (PX.j 36 =A.I.r; 1944 
! PX. 39=(1944) 1 M.LJ. 466 (P.C.), 

— — — S. 92 — Trustee de son tort — Person succeeeding 
i to religious institution as son and chela of his father 
SHEO Ram. v. ram ChaND. [See O D. 1936— '40 
^ Voi. 1 Col. 3283.] 192 I.C. 429=13 R.L. 378. 


ntittee^Co unset of parties — if can be appointed 
for client as members in the Commttee. 

^ Where it is decided to appoint a committee, it 
IS most inadvisable that parties’ counsel should 
be appointed as members. It is not right to ask 
counsel to act on behalf of their clients as com- 
mittee members in a trust for which they appear- 
ed on opposite sides in a court of law, {Davies ) 
Kubra Begam n'. Mustafa Begam. 1940 A.M. 

112 . 

— — S. f2Suit under— Dispute properiv 

falling within the scope of, 

A suit is properly instituted under S, 92, CP, 

Code, when there is an allegation of general 
mismanagement Where the dispute really turns 
out to be between one of the beneficiaries and the 
trust through its mutwalli, the dispute is not one 
which properly arose in such a suit A benefi- 
ciary who claims a private right, as distinguished 
from setting up the rights of the public, can 
institute a suit to assert that right without the 
s^ctmn of the Advocate-General. {Allsop and 
MoM, Shahjahan Begam v, Ibn Ali. 

EUR* (1944) All. 561=219 IX. 349=1944 
A 199=1944 A.L.W. 428=1944 

A.W,R. (H.C.) 199=A.I.R, 1945 A. 69. 

“7. ^ under-^Scope ofSettlors 

taking the handing over hack of trust pro^ 
P^rtyr-lf falls under S 92. ^ 

Where the settlors of a trust ask one of the 
several trustees to hand over trust propertv to 
them, the settlors, it is not the sort of case thL U 
contemplated in S. 92, G. P. Code. The sect^n U 
COTcerned with vesting of property in trultee/ 
with accounts and enquiries by trustees 
requires payment of moneys found due b7 he 
trustees by somebody accountable to the trust or 
accountable in respect of the tr7t to trustees 

K. GulabbIo. 


S. 92— 'Trust for public pur pose' ' if t of 

property to tdol— Public trust — If created. 

It cannot be laid down as a general proposition with- 
out qualification that whenever a gift of property is 
made to an idol, the trust created for the beneht of the 
idol is neceesarily a public trust involving the operation 
ot S. 92, C.P. Code. It is well settled that family idols 
may be endowed with property without any question of 
a public trust arising, and the same may be said to bs 
true of some idols which are not family idols. {Broonf 
held and Sen, //.) AMARDaS MANGaLDAS v, Har- 
MANBHAI JETHABHAI. 204 I.C. 275=15 R B. 297 
=44 Bom. L.R. 643 = A.I.R. 1942 Bom. 291. 

92— 2* rust'-~“Relief ttt respect of — Forum^ 
Foreign Court— Juri sdiction. 

It would be plainly inconvenient if not intolerable 
that the Courts of a foreign country should interpose 
their authority upon particular questions arising in the 
course of administering a trust like a charitable hospital 
I acting intermittently according as they may be invok* 
I ed by particular complainants in preference to the courts 
j of the country in which the charity was meant to ope- 
j ate, and enforcing their orders by removing the trusteei 
I and entrusting to others the management of all the 
j charity and its affairs. As a Court of equity acts in 
I personam it may and sometimes does exercise its juris* 
j diction over trustees and others in respect of foreign 
i land and otherwise in connection with rights to property 
situated abroad. Where a suit under S. 92. C.P. Code, 
was brought on the original side of the High Court at 
Bombay, where part of the trust property was invested, 
in respect of a public charity in a town in Jaipur state— 
a free hospital for the poor — on the main complaint that 
the name of the institution was changed, held, that upon 
settled principles it was a correct exercise of discretion 
to leave the plaintiffs to their remedy from the Courts 
of the country in which the hospital was carried on and 
whose poor were the beneficiaries of the charity, {Sir 
George Rankin.) BiLASRAI JOHARMAL ShIVNA- 
RAYAN Sarupcr^nd. 71 I.A. 47=I.L.R, (1944) 
C.W.N. 448=1944 AX.J. 
«3=57 I-.W. 401=16 R.P.C. 206 
=1944 M.W.N. 450=10 B.R. 566=46 Bom. 

A.W.R. (PC) 36=1944 OJl. 
(^gC.m=A.I.R. 1944P.C. 39=(1944).l M.L.J. 

S 92~"Two or mere ptrsons''~Meanin£ ei- 
ihe phrase “two or more persons” in S, 92, C.P. 
Code, means two or more individuals who are named or 
so desenbea in the consent that they can be identified* 
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0 p COBB fl908), S. 92 (1) (li)- 
461=13 H.S. 277 = 1941 Sind 88, 

92 (1) Further or other relief ' 

Meaning of. 

The words “further or other relief* in S. 92 fl) i 
C P Code, mean relief of the same nature as the reliefs , 
indicated in Cis. («) to {s\ It need not be farther 
relief in the sense of being additional to one or s me of 
the reliefs mentioned in Cls, (.) to ^.0 prayed for ^ 
in the plaint. A prayer for a direction that in the ad- j 

ministration of a trust the trustee ^ 

come to certain purpo==es is within Cl. Qi) 
of the same nature as that which js contemplated m Cl j 

■Maei V PPOVivrE hf Ben^.a!.. I.L R. (1942^ 1 
Caf 211=4^ C.W N. ‘^9 = 201 I.C. 248 = 15 R.C. 
148=A.I.R. 1942 Cal. 343. 

S. 92 Applicability— Relief covered by CL | 

(^) of sub' S (1). 1 

The prohibition contained in S. 92 (2). C. P. Code ! 
appVes not onlv to =uiis brought to obtain the reliefs j 
mentioned In Cls. {a) to (g) of sub-S V) but also to i 
those covered by Cl. (h'), f Mitter and Kkundkar. Jf ) i 
H.AJI MaHHMFD NaBI t/. PPOVINTE OF i 

I L.R. fl942) 1 Cal 211=201 I.C. 248=15 R.C. , 
148=46 C.W.N. 59 =A I.R. 1942 Cal. 343, | 

S. 92 {!')— Retrospective operation. j 

Per KkundHr, /.—The prohibition contained in^ S. | 

92 (2),C.P. Code, applies although the cause of action | 
on which the smt i? founded is a vght which was in exis- - 

tence prior to its enactment. {M>^ter and If/rindkar.' 

r r) Hati \f ahomeo '^abt ?c province of , 

ILR agrzM c.l 211=201 I.C. 24S-15 R.C. 1 «''• 
148=46 C.W.N. 59=A I.R. 1942 Cal. 343. 

— S. 93 -^Conseni of Collector-^Form, 

The consent of the Collector should not be in the form j 
of a Vn4er no circumstances should anv 

formal 6ndin? on the merit, or expressioa of npinion_ of 
the sanctioning a.ithority be endorsed on tb/ 

(DmUt) Thhit.ir Mai. p, Nand MaL. 1941 A. 
M.L.J. 89. 

Q 93— prior to sanction from Local 

Government— Lcga H ty . 

It is illegal for the Collector acting as an Advocate- 
Genera! toVi^'® consent first and to obtain the sanc- 
tion of the Locil G’^vernment afterwards. Surh a 
sanction does not constitu's a valid con'^ent on the part 
of the Collector concerned. ( Dav ies ) CHHIT.AR MAL 

S.NandMal. miA.MXJ.89. 

g 95 — Aopeal against or ler under — Proper 

court-fee Coitrt-Pees Act Pch TT, Art. 11 

AND C.P. CODE, S 95, 1940 A.M LJ. 70. 

g 9^^Application under — Maintainability- 

Depositing money to withdraw atta'hmmiSuit dec- 
ned— Subsequent application by defendant for compen- 
sation. 

A defendant in a suit against whom an order ^ of at- 
tachment has been made and who has complied with 
that order with the result that it automatically termina- 
ted and with the result that the money deposited be- 
came available to the plaintiff in satisfaction of his 
decree, cannot apply to the Court for «P" 

on the ground that the order of attachn ent, in respect 


C. F. CODE (1908), S. 96. 

of which the Court is functus officio, was obtained upon 
insufficient grounds, fz fortiori when that was not the 
ba^is of the only application he has ever made for the 
vacation of the order of attachment {Xotke 
Gyan PraKaSH Mital V . KiSHORi Lae. I.LR. 
(1942) An 360=201 I.C 184=15 R A. 45= 
1942 ALW. 307 = 1942 .A L.J 284= 1942 
A.W.R. (H.C.) 114=A I.R. 1942 All. 261. 

95 -Conversion of suit into application under 

section — If may be allowed, 

A Court may in a proper case allow’ a suit for com- 
pensation to be converted into an application under S. 

95, C. P. Code. {Mukherita and Sharpe. J J ) Phu- 
! PENDR.A Nath rHATTERjRF V. Trinavant Debi 
ilLR (1944) 2 Cal. 358=48 C.W.N. 348= 

' A.I R* 1944 Cal. 289. 

I 

i s. 95 — Order under — Not a decree. See 

Court-Fees act. ^ch it Art., li and C.P. Code. 

, S. 95. 1940 A.M L J. 70. 

S, 95 — Plaintiff''*— A^ext friend of minor 

plaintiff— Order of Compensation against— Jurisdiction 
to make. 

Tht word plaintiff in S. 95. C. P. Code, cannot be 
read as including the next friend of a minor plaintiff. 
The Court has no jurisdiction to order a next friend to 
pay compensation under S. 95, C. P. Code. The injured 
party is not, however prevented from instituting a 
suit to recover from the next friend compensation, 
should he w’i-h to do so, {Leach, C. J. and Somav’‘ 
ya /) SaTVANARAVANa V. ANJAREDDf. I L.R. 

(1941) Mad 985 = 200 TC. 13=15 R.M. 2=53 
LW. 675 = 1941 M.W.N. 567= A.I.R. 1941 
Mad 719=(1941) 1 M.L.J. 765. 

-S. 95— Remedy under — Discretionary — Right of 

The remedy under ?. 95, C. P. Code is endrely dis- 
cretionary, and the defendant, if he so chooses, may not 
avail of it and may Sle a regular suit for compensation. 
If he file? such a suit, he mu'^t prove the essentia) in- 
gredlen!.' of a malicious abuse of the Tourt’s processes, 
although to obtain relief under S. 95 he need not prove 
malice or want of reasonable and probable cause. 
(Mukkenea and Sharpe. // ) BhupfNPRA NatH 
F'HATTER lEE S' Trinavani Dfei I L.R, (1944) 
2 Cal. 358=48 C.W.N. 348=AI.R. 1944 Cal. 
289. 

Ss. 96 and 2 (2) — Interlocutory orders 

Appeal. 

No finding or interlocutory order which is not suffici- 
ent to dispose of the suit as a whole can in itself give 
rise to a right of appeal except w’here an appeal is 
expressly provided. Tn no ca'^e can a party come up in 
appeal unless a forma! dtcree is drawn up and signed. 
If the Court refuses to draw up a decree on an applica- 
tion made by the party aggrieved a wrong omission to 
do so could beset right in revision. {Njy^pi, B-'se and 

Dlfhv, Jf^ Pati Ram v. Manohar. I L.R. (1943) 
Nae. 241=207 I.C 625=16 R.N. 51=1943 
N.L.J. 228=A I.R. 1943 Nag. 204 (F.B.). 

S. 96 and 0. 34, E. 6— Order dismissing appli~ 

cation for personal decree — Appeal. 

An order dismissing an application for a personal 
decree under O. 34, R. 6, C. P, Code, i jfposes of the 
suit finally and has the force of a decree appealable 
under S. 96, C. P. Code. (Grille, C.J. and /•) 

RATANTALr. SaGATBAI. (1^46) 

1946 409. 
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0. P. CODE (1908), a 96. 

— — S, Right of appeal — Decree in favour of 

defendant — Finding adverse to him — Decree based on 
such finding — His ri^ht to appeal. 

A. defendant has a right of appeal from a finding 
which is adverse to him when the decree in his favour is 
based on such a finding. (ShirrefiP. S. M. and Safhe, 
f.M.) Nankf f'. Jasodta. 1943 O W.N. fB R.) 
64=1943 R.D. 64 = 1943 A.W.R. (Rev.) 77. 

S. 96 — Right of appeal — Unnecessary party 

joined by consent of all. 

Where a person not necessary for the adjudication of 
the case before the Court is added as a party by the 
consent of all for the purpose of enabling him to protect 
his interest he must be allowed to do so and to press the 
matter in appeal in an appealable case. {Stone, C. J. 
and Bose, J.) KiSanlal HIRALaL GaNESHDAS 

Gulab Chand. 1941 N L. J. 657. 

S. 96 (3) — Consent decree — Decree in accord- 
ance with agreement or compromise immediately follow- i 
Ing order recording compromise under O. 23, R. 3 — 
Nature of. See C. P. CODE, O. 43, R, 1 {m). 46 
Bom. L.R. 424. 

'S. 98 (2), Procedure — Difference of 

0 pinim~^Reference to third judge — Point of law noted 
in order^sheet — Sufficiency. 

Where the two judges hearing an appeal are divided 
in opinion and there is no one judgment in the case but 
merely two opinions the order sheet is the proper place 
where the point of law has to be stated for reference to 
a third judge. {Faxl Alt /.) KamE'JHWAR SFNGH z'. 
Ratbansi Singh. 217 X C. 49=17 R.P. 149=11 
B.R. 149=A.I.R. 1943 Pat. 433. 

' S. 99 — Absence of prefudice — Ho question of 

jurisdiction — Defects if can affect decree. 

Where there is neither prejudice to a party, nor a 
question of jurisdiction, misjoinder even if it existed 
cannot by reason of S. 99, C. P. Code, affect a decree 
passed. (Agarwal, /.) Har KRISHNA DaL OnR- 

banAlt. 17. Luck. 284—196 X.C. 685 = 14 RO. 
198=1941 O.W K. 1124=1941 O.A. 832=1941 
O.L.R. 730=1941 AL.W. 948=1941 A.W.R. 
(Rcv.)938=A.I.R. 1942 Oudh 73. 

— S. 99 — Applicability — Application wrongly filed 
under S. 86 of the Agra Tenancy Act instead of a suit 
under S, 207 of that Act — Condonation, See ARGA 
Tenancy Act. 8s. 207 and 86 and C. p. Code S. 
99. 1941 A.W.R, (Rev.) 5. 


0 F. CODE (1908), S. 100— Second Appeals. 

Where an appellate order is passed by a Collector U 
a revenue matter it will not be beyond the High Courts 
jurisdiction to revise merely because acting as a Revenue 
Court he has exercised a jurisdiction which was not 
vested in him by law. (^Dhav/e^ Manohar Lall and 
Meredith, JJ.) ARJUN RAUTARA V. KRISHNA 
Chandra Gajpati Narayan Deo. 21 Pat. 1- 
198 X.C. 353=14 R.P. 420=8 Cut. L. T. 53=8 
B.R. 361=A.I.R. 1942 Pat. 1 (FB.). 

— -S. 99 — Scope. 

The provisions of S. 99 C. P. Code Is a direct bar to 
a dismissal of an appeal by the District Judge on 
the ground of any misjoinder of plaintiffs. (Davies.) 
SuKH DEO V. Gauri Shankar. 1941 A.M.LJ. 84. 

S. 99~Scope — Joinder of claims in contraven- 
tion of O. 2, R 4— Xf ground for reversal of decree. 
See C. P. CODE, Ss. i6, 99, And O. 2, Rr. 2, 3 and 4. 

43 Bom.L.R. 293. 

S. 99 and 0.2, R. 3~--Scope — Suit on mortgage 

by assignee of mart gage- -Prayer for decree on mortgage 
and in the alternative against assignor — If had for 
misjoinder-— Refusal of decree against mortgagor-- 
Right to de> ree against assignor. 

Where the assignee of a mortgage bond brings a suit 
against the mortgagor and his assignor praying for a 
mortgage decree against the mortgagor on the mortgage 
which has been assigned to him and in the alternative 
for a decree against his assignor, the suit is not a suit 
where distinct cause of action are joined. Even if it be 
held that he is not entitled to a mortgage decree as 
against the mortgagor, there is no reason why he should 
not get a decree against the assignor who admits the 
assignment and consideration therefor. Courts of law 
and equity always delight in concluding litigations bet- 
ween the parties and preventing them from harassment 
which would result if they are driven to a separate suit. 
O. 2, R. 3 C.P. Code is no bar to such a suit or to the 
grant of relief even if there be misjoinder, S. 99 C. P. 
Code would be a complete an.swer to it when there is no 

1 failure of justice, and when the result of the trial has not 
affected the merits of the Case or the Jurisdiction of the 
court which tried it. {Manohar Lai, /•) CHANDRA 
Kant lal v. MSt. Basmatia. 22 Pat. L.T. 196. 

— S. ^^—Suit for declaration by reversioners 
that alienation by a Hindu widow was— Right of some 
Plaintiffs to sue admitted— Rights of plaintiff inter se 
not decided — Remand — If necessary. 


‘■•■■S. 99 — Applicability-Presentation of plaint in 

mofussil Court by Advocate of High Court (O. S.) 
without vakalat — If valid — Decree — If liable to be 
reversed or set aside on appeal. See C. P. CODE, 
O. 3. R. 4. 47 Boin.Xi.B. 808. 


— S. Decision without specific issue — No pre- 

judice — Defect, if cured. 

When evidence was given on a point which was raised 
in both the Courts below, the decision cannot be assailed 
merely because there was an omission to frame a 
specific issue on the point. If no prejudice has been 
shown, S, 99, C. P, Code, would cure the defect. 
{Chaiierji and Shearer, JJ,) DULHIN RAJ KiSHORE 

Ktter V, Mahomed Qaiyam, 198 X.C. 890=8 
B.R.475 = 14 R.P. 516=A.I.R. 1942 Pat. 366. 


~S. District Judge entertaining incompetent i 
appeal — Second appeal. i 

Dhavlig J,—li a District Judge entertains an appea ' 
which does not lie to his Court, a second appeal lies to l 
the HighCourt against his decision. 


Where in a suit to set aside an alienation by Hindu 
Widow the right of some of the reversioners to sue is 
admitted and there is no necessity to go into the question 
of the rights of the other reversioners as it will not affect 
the merits of the case or jurisdiction there is no necessi^ 
to remand the case for a finding on that question. (Ben- 
nett and Agarwaf JJ.) TULSHA V. LaCHMAN PRA- 
SAD 2041.0. 68=16 R.O 251=1942 O.A.678 = 1942 
A.W.R (0.0.) 366 (1) =1942 O.W.H, 731 = A.IB. 
1943 Oudh 109=18 Luck. 501. 

S. 100— Second Appeals. 

Abandoned Plea. 

Admission of document 
Adverse possession. 

Applicability. 

Custom. 

Decree. 

Discretion. 

Duty of High Court. 
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C. P. COBS ri908), S. 100— Abandoned Plea. 

Error of defect in procedure. 

Findings of fact. 

Interference. ' 

KewPlea. 

Powers of High Court. ' 

Question of fact. , 

Question of law. 

Abandoned Plea. 

— S. 100 and T. P. Act. Ss 76 and 77— j 

Abandorted plea — Raising in second appeal — Question 
as to "whether T, P. Act^ S. 76 applied or S, 77. | 

Where a question as to whether S. 76 (A) T. P. Act | 
or S. 77 applied though raised in the lower appellate j 
court is abandoned it cannot be held to estop that party i 
from raising it in second appeal. {T/nniasj C.J.and 
Ghtilam Hasan, /.) RamESHWaR PRASad T- KaMAS* i 

REY 18 Luck. 484=15 R.O. 208=203 I.C. 43^ i 
= 1942 O.W.N. 556=1942 A.WE. (C C.^ 330 1 
(1)=:1942 O.R. 454=A.I R. 1942 Oudh 499. 

Admission of Document. 

— S. 100 — Admission of document — Interfe- 
rence^ \ 

Where a document is rejected by the trial Court but ! 
admitted by the Court of first appeal its admission | 
cannot be called in question in second appeal. {Hemeon i 
/.) Shri ram V, Maroti. 1945 N.L J. 235=A.I. | 

R. 1945 Nag. 212. 

Adverse Possession. i 

■■ S, 100 — Adverse possession — Finding as to — In I 

ierference* j 

Though the facts found by the first appellate Court ; 

must be accepted in second appeal as final the question \ 
whether the proved facts substantiate the plea of ! 
adverse possession is a mattei of law which can be | 
challenged in recond appeal (Y orke and Ghulatn Hasan 1 
//.') Iqbal ali v, Hum.-.yun Qxoar. 194 I C 50 j 
=13R.O. 515 =19410.L.R. 374=1941 O.W.N 
537-1941 O. A. 320=1941 A.W.R. (Rev.) 289= 
A.I.R 1941 Oudh 436. 

— 100 — Adverse possession — If can he raised in 
second appeal. 

The question whether adverse possession is established 
or not is a mixed question of fact and law and 
can be raised in second appeal. {Ghulam Hasan 
J.) Chandi t/. Anant Balt. 19 Luck 216=212 
I.C. 555=16 R.O. 290=1943 O W.N 274=1943 
O.A. (CC) 205=AJ.R. 1943 Oudh 398. 

■ S. 100 — Adverse possession — Question whether \ 

admitted facts constitute open assertion of titU — Find- 
ing on — If conclusive. 

The question whether certain admitted facts 
constitute an open assertion of title so as to 
amount to adverse possession is a question 
of law and the finding of the loAver appellate 
Court on such a question is not binding in second 
appeal. (King,!.) V'enkatacharlu Rajah of 
ViZTANAGARAM. 205 I.C. 67=15 R M 802= 55 L. 
W. 614=1942 MW.N 803=A I R. 1942 Mad. 
725=(1942) 2 M.LJ. 415= 

Applicability. 

- S. 100 — Applicability — Collector’s decision 

under S. 74, Madras Estates Land Act — Appeal 
to District Court — Decision on — Second appeal — 
Competency. See Madras Estates Land Act, 

S. 75. (194X) 2M.L.J.529. 

S. 100 — Concession of a fact by the advocate in 

the first afpellatt Court — Cannot he re-opened in second 
appeal, 


AND REVENUE.^ 

C. P. COBS (1908), B, 100— Decree. 

An advocate has the right to any whether on 
the evidffce hr can ch?llf r pe a particular fact 
without the previous authority of the client, and 
where he concedes a fact in the first appellate 
Court it is not open to the party to have it re- 
opened for arguments in second appeal. 

J.) Suryapraka^^a R.ao V. Rajram Das Bavatl 
(1945) 1 ML J. 404. 

Custom. 

S. 100 — Custom — Existence — Finding as to — 

Interference. 

The existence of a custom may in a propercase 
be regarded as a question of the proper inter* 
pretation of the specific facts proved and thus 
ss a question of law which was open in second 
appeal (Sir Georne Rankin ) B^BA Narayan v. 
Saroosa. I.L.R. 1943 Nag 705=1943 NL.J 438 
=208 T.C. 560=1 943 A.L.J 360=47 C.W.N.923 
=16R.P.C. 81=10 B.R. 84=46 Bom. LR 312 
=r L.R 1943 K;;r. fP.C.^ 152=A.I.R. 1943 P.C. 
111=1943 2 ML. J. 186 P.C. 

S. 100 — Custom — Existence — Interference. 

When a wajxb ul ars recording a custom is 
treated as of no value on an erroneous view of 
the law the decision arrived at as to the exis- 
tence of custom can be interfered with in second 
appeal. ’ .A) Bajrano Bahadur 

Sing v. Pam Newaz. 202. T.C. 743=15 R,0. 144 
=1942 O.W.N 674=1942 A.W.R. (C C.) 328 
(2) =1942 O.A. 448=A.I.R. 1943 Oudh 29. 

S. 100 — Custom — Existence — Interference, 

Whether a particular custom is proved to exist or not 
is undoubtedly a question of fact and a mere question of 
sufficiency of the evidence adduced to establish a 
custom is not a ground of second appeal. But questions 
of the existence of an ancient custom are generally 
mixed questions of law and fact ; the Judge first 
finding what w'ere the things done in alleged pursuance 
of the custom and then determining whether these facts 
so found Satisfied 'the requirements of the law. The latter 
is a question of law' and not fact. {Mnkherfea and Bis- 
I J.) JOGESH rHANURA GFOSH V. SPEE DHA- 

kefwapimata T.L.R. (1941) 2 Cal. 258= 198 I.C. 
837=14 R.C. 50^=73 C.LJ. 544=45 C.W.N 809 
=A.I.R. 1942 Cal. 26. 

S. 100 — Custom — Finding as to based on evi- 
dence — Interference in second appeal. 

Where the lower Courts have considered the 
evidence and found the alleged custom proved, 
it would not be interfered with in second appeal 
as there was evidence on which the Courts could 
come to that conclusion. (Hamilton, /.) Sohan 
'Lpclv. Tej Singh. 1944 A.L.W. 291 (2). 

S. 100 — Custom — Finding that customs set up 

had ceased to exi^i — Interference , 

The finding of a lower appellate court that the 
custom set up by a party did not exist any longer 
is a finding of fact which is not liable to chal* 
j lenge in second appeal. (Thomas., C,J., and Hemn, 
J.') Abdul Alim v, Hayat Muhammad. 1945 
O.W.N. 3=1945 O.A. (C.C.) 1=1945 A.W.R. 
(C.C.) 1 . 

Decree. 

■ S. 100 — “Decree’*— Collector’s decision on 

application under S 20-A, Madras Fsfates Land 
Act — Decision of District Judge on appeal— If 
“decree*— Second appeal. Mapbas Estates 

Land Act, S- 190. (1942) 2 MX. J 162. 



927 

0. P. CODE (1908), 8. 100-Discretion. 

Discretion. 


THE quinquennial DIGEST, 1941— 1945. 


928 


0. P. CODE (1908), S. lOO—Findings of fact. 


: seeing and hearing the witnesses before him, in 
deciding upon the credibility of the witnesses 

g, 100 and O. 41, K. Zl— ‘Discretion, exercise | good reasons are given, any interference 

^f^jnterference in second appeal--Pnnaples govern- , Conclusion of the trial Judge on matters 

in g— Admission of map after issuing commisstopi by | this kind must be deemed to be erroneous in 
firsi appellate Court. i ]avv. A second appeal is competent in such a 

, . i, rlraixjn KpfwppT) ‘iuris- i uiidcr S. 100, C. P. Codc. { Pandr ang Ro% 

A distinction has to be drawn ^ jJ /.) AIangamma Paidayya. 53 L.W, 160= 

diction’and'discretiori. \N hen the first M.W.N. 98=A.I R. 1941 Mad. 393= 

late Court exercises its discretion , the Court ot j jyj j 174 

second appeal should always be reluctant to ; 1 

interfere. In fact when a discretion is vested m 
a Court by the provisions of the C. P. Lode the 
Court is bound to exercise such discretion one 
way or other and a refusal to exercise it or the 
non-exercise of it amounts to a defect in proce- 
dure. The Court while exercising such discre- 
tion must 
principles 


S, 100 — Evidence — Failure ib consider — 

fetence, when justified. 

Where interference in second appeal is sought 
on the ground of the failure of the lower 
appellate Court to consider certain evidence, the 

. ^ , question to be decided is really whether there is 

do so judicially and on sound legal 1 reason to think that the lower^ appellate Court 

It should not exercise it in a non- | omitted to take into consideration any evidence 

judicial or arbitrary manner. Where a Court 1 which is so important that had it been considered 

has exercised a discretion in a judicial manner ' it would or should have led to a different result, 

there is no error either of law or of procedure, ! (B-'unrtt and MadeUy, J J.) Kallu v. Mohamed 

' Ghulam Haipfr Khan. 208 I C. 402=16 R.O. 

77=1943 O.W N 300:=1943 O.A. (C.C.) 185=: 
A.I.R. 1943 Oudh 429. 

S. 100 and O. 14, R. 1 — Failure to framt 

issue — Absence of prefudicc — Interference in semi 


and consequently such exercise of discretion 
should not be interfered with in second appeal. 

Where a first appellate Court considers that for 
the proper decision of an appeal before it a map 
of the locality concerned is necessary and that a 
decision without it would not be possible and in , . , 

the exercise of its discretion issues a commission ; 


and admits the map as additional evidence, such 
exercise of discretion cannot be interfered with 
in second appeal. {Thomas, C.J., and Madeley, /.) 
Madangopal V, Hirdey Narain. 18 Luck 464= 
204 I.C 204=15 R O 285=1942 O.W.N. 596= 
1942 A W.R. (C.C.) 310 (2)=1942 O.A. 378= 
A.I.R. 1942 Oudh 485. 

Duty of High Court. 

— — — S. 100 — Duty of High Court--— Competency of 
second appeal — Duty to specify grounds. 

It is the duty of the High Court, when enter- 
taining a second appeal, to clearly specify the 
grounds upon which they hold the second appeal 
to be competent. {Lord Clauson). Rahmat Ilahi 
V, Mahomed Hayat Khan. 70 I.A. 225=210 
I.C. 507=16 R.PC. 164=10 B.R. 348=78 C. 
LJ. 7=1944 M.W.N. 81=I.L.R. (1944) Kar. 
(P.C.) 40=1943 A.L. J. 569=56 L.W. 762=1943 
A.L.W.616 (2)=48 C.W.N. 109=1943 O.W.N. 
531=A.I.R. 1943 P,C, 208=(1943) 2 M.L.J. 606 
(P.C.). 

Error or defect in Procedure. 

— S. 100 — Error or defect in procedure — Lower 
appellate Court not adverting to documentary evidence of 
party and giving no reason for refecting opinion of 
trial Judge as to credihlity of witness-^^Effeet —Second 
appeal •— C otnpetency . 

Where the lower Court deals with the entire 
evidence in the case in a few sentences, without 
any advertence to the documentary evidence on 
the side of a party, and gives no reason for reject- 
ing the conclusions of the trial Judge, as 
regards the credibility of the witnesses examined 
on the side of that party its judgment does not 
satisfy the requirements of law and must be 
deemed to be a judgment vitiated by an error in 
procedure. The lower appellate Court is bound, 
asamatterof law, notto go against the opinion 


Where a trial Court fails to frame a separate 
issue on a particular point and it does not lead 
to any injustice or inconvenience, that would be 
no reason to interfere in second appeal with con- 
current findings of two Courts. {Satkct S.M,) 
Sher Baz Khan v. Mir Has Khan. 1943 RD. 

I 362=1943 A.W.R. (Rev.) 312 (1). 

Findings of fact. 

-S. 100 — Finding of fact — Absence of evidence--' 


If binding. 

A finding of fact based on no evidence, is not 
binding in second appeal. Pollock and Bose, JJ) 
Shanker Singh v. Ghlabchand. I.LR, 
(1945) Nag. 444=1945 N.L.J. 172=A.I.R. 1945, 
Nag. 138. 

S. 100 — Findmg of fact — Adoption— Findinz 

as to fact of — if can be questioned on the ground of 
impfobability of such adoption. 

Where there is a finding as to the fact of 
adoption, it cannot be attacked in second appeal 
on the ground of improbability of such an adop- 
tion having taken place and the likelihood of its 
being invented in order to keep the occupancy 
holding in the family. {Skirreff^ J.M.) Collec- 
tor. Ghazipur V, Ram Deo Koeri. 1941 O.A. 
(Supp.) 825=1941 A.W.R. (Rev.) 981. 

S. loo —Finding of fact — Adopiioti — Question 


whether adoption took place or whether and when plain- 
tiff knew of it — Finding on-^-Interference by Hith 
Court, 

The question whether an alleged adoption took 
place in fact or whether and if so when the 
plaintiff came to know of the adoption, is one of 
fact, and the appellate (Tourt should record a 
finding on the point. It is not for the High 
Court in second appeal to decide about the 
correctness of a finding on the point. {Fa%l AU 
Palei Rabhikadei. 205 I.C. 133=8 


asamaueroi law, notto go against the opinion CutLT Ofi— -0 "R ioa— tp AIR. 
of the trial Judge, who had an opportunity pf I1943 Pat ^ 196-15 R.P. 245-A.tK. 
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0. p. CODb (1908), S. 100 — Findings of fact. 

S. Finding of Ber.p.mi — Finding as 

to — Conclusive character of , 

Whether a transaction is a benami one and 
whether a purchaser at a sale is a benamidar for 
another are eminently questions of fact and the 
finding- thereon cannot be interfered with in 
second appeal. \Hartie^,C, J. and Manok-ir T.alf 
j.) Banarsi Das z?. Bhawant Kuer. 202 I C, 
57=15 R.P. 83=8 B.R. 843=23 Pat.L.T. 364= 
A.I.R. 1942 Pat 386. 

S. Finding of f'lct — Conclusive character 

of —Erroneous finding — Interference. 

Conclusions of fact arrived at by the lower 
appellate Court, however erroneous or unsatis- 
factory, are conclusive in second appeal and 
cannot be challenged before the High Court in 
second appeal. (^Manohar Lall. J.') Chatstdra 
Kant Lal zj. Mst. Basmatta. 22 Pat.L.T, 196 

S. 100 — Finding of fact— Concurrent finding- 

that certificate sale was not vitiated by fraud — If con- 
clusive. 

A concurrent finding by both the Courts below 
that a sale under the Public Demands Recovery 
Act was not vitiated by fraud is a finding of fact 
and binds the High Court in second appeal. 
{Manokzr Lai, J.) NIZ^R MaHOMED KhaN V. 
Tauquir Ahmad. 194 I.C, 479=13 R.P 729= 
7 B.R. 782=23 Pat.L.T. 195=A.I.R. 1941 Pat. 
529. 

— S« 100 — Findings of fact — Concurrent find- 
ings — Question of custom — Interference in second 
appeal* 

Where the concurrent findings of the lower 
Courts that a certain custom did not exist is 
based on the rejection of the evidence which 
should not have been rejected, the findings could 
be questioned in second appeal. {Bennett* 
Harun Rashtd V. Kaniz Fatima. 16 Luck 
626=194 I.C. 394=13 R.O. 593=1941 R.D. 
472=1941 O.L.R. 459=1941 O.W.N, 623=1941 
A.W.R. (Rev.) 362=1941 A.L.W. 467=1941 
O.A. 394=A.I.R. 1941 Oudh 468. 


0. P, CODB (1908), S. 100— Findings of fact. 

A finding that a mortgage was not executed by 
a lady as the guardian of her minor grandson 
and a finding that the minor had not been benefit- 
ted by the mortgage are findings of fact and are 
binding on the second appellate Court and cannot 
be assailed or reversed. (Bennett and Ghulam 
Hasan, //.) RaJ BAHADUR SfNGH V NAR SiNGH 

Mtsra 192 I.C. 712=13 R.O. 397=1941 A.W. 
R. (C.C.^ 54=1941 O.W.H. 204=1941 O.L.R 
217=1941 A L.W. 193=1941 O.A. 17=A.I.R 
1941 Oudh 226. 

S. 100 — Finding of fact — Evidentiary value of 

statement in document. 

The evidentiary value of a statement contained 
in a document is a question of fact. {Kkundkar, 
I ) Sttefnpra Prasad Lahiri v. Gobinda Das. 
48 C.W.N. 15. 

S. 100 — Finding of fact— Finality* 

A finding that a vendee made his purchase with open 
eyes and that his allegation that he was not given 
possession of all the the propcf-ty is untrue is one of 
fart whirh is binding ir second appeal. (Davis, C.f* 
nndWedon. /.) ALIAHDTNO RaCHO ?' UDHOOMAL. 

ILR (1942) Kar 32=202 I.C. 584=15 R.S. 51 
=A.I.R 1942 Sind 81. 

S. 100 — Fi7iding of fact — Finding arrived at 

after ignoring record of rights and village note — If 
c mclusive* 

Although there may be no presumption attaching to a 
village note, hut it is certainly a piece of evidence, and 
good evidence on the question of village custom although 
it does not carry a statutory presumption as a record of 
right. Whe'-e the lower appellate Court ignores such 
important pieces of evidence as the record of rights and 
the village notes, a finding of fact arrived at by it about 
the custom or usage cannot be supported and is not con- 
rlnsive in second appeal. (Fatl AH and Chatterii, //) 

Ghashi Sahtj V phtb ^ahtj. 20 Pat. 870=199 

1. C 684=14 RP. 605=1942 P.W.N. 39=23 

P.L.T 540=8 B R 603=A.I P. 1942 Pat 140. 
— S. 100 — Findinng of fact — Finding that build- 

ing was not erected for convenient occupation of holding 

j — C .P, Tenancy Act, S. 2 (5) (d). 


S. 100— Finding of fact— Conflicting statements 

made by party — Decision as to which is true — If con- 
clusive. 

It is for the Court of fact to decide between 
two conflicting statements made by a party and 
to find which is the true version. A finding 
arrived at by the Courts below as to which is the 
true statement cannot be interfered with in 
second appeal, {Harriet, C. J. and Manokar Lall, 
7.) Parmananda Prusty v. Tndramani 
Mahanti. 202 I.C. 113=15 R.P. 93=8 B.R. 
851=5 F.L.J. (H.C.) 178=8 Cut. L.T, 35=23 
P.L.T. 740=A,I.R. 1942 Pat. 479. 


— S. 100 — Finding of fact — Construction of 
document. 

The construction of a mortgage deed for the 
purpose of ascertaining whether it contains an 
admission is a question of fact. {IChundkar, J*) 
Amar Nath Misra v. Trilochanbas Dutta. 
209 I.C. 292=16 R.C. 347=76 C.L.J. 251= 
A.I.R. 1943 Cal. 565. 


1 — S. 100— Finding of fact — Deed, if executed as 

guardian of a minor — Minor, if bene fitted— Interference 
with findings on— If justified. 


A finding that the buildings were not erected for the 
conx^enient or profitable use or occupation of the occu- 
pancy holding and were not consi.'^tent with the purpose 
for which it was let. is a finding of fact. (Grille, C.J. 
and Niyooi. J ) GaNFSH PRASAD V. NANDANLAL. 

I.L.R. (1945) Nag. 709. 

S. 100— Finding of fact — Finding as to negli- 
gence, RAMHAS TOPANDAS V. SUKKUR MUNICIPa- 
TTTY. \SceO.Tf. i 9?6~M0 Vol. 1, Col. 3285.1 192 
I.C. 494=13 R.S. 191. 

— s 100— Finding of fact— Finding as to negli- 

gence on the part of Railway Company — Interference in 
second appeal. 

Where the lower Courts have concurrently found that 
a Railway Company was guilty of negligence and that it 
had not acted like an oi dinary prudent man dealing with 
bis owm goods, such finding cannot be di.'turbed in 
second appeal. (Fasl AH and Chatterh, //.') BFNGAL 
AND North western rati, way Co. v. Mahomfd 
MUNSHI 21 Pat. 764=205 T C. ^252=9.B.R» 209 
=15 R.P. 272=A.I.R. 1943 Pat. 111. 

s. 100— of fact— Finding as to ratgof 

rent payable, under tenancy— Interferences in second 
appeal or Letters Patent appeal. 


Q.D. 1-59 
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A finding as to the rate of rent payable under a ten- 
ancy is a finding of fact and cannot be disturbed in 
second appeal or Letters Patent appeal. (Harries, CJ. 
and Fazl Alt , /.) ChintikahaRTN v. Kripa SHAN- 
KAR Warrat. 7 B.R. 750=13 R.P. 698=194 

1. C. 300=1941 P.W.N. 513=A.I.R. 1941. Pat. 
488. 
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— -S, loo Finding of fact — -Finding based on 
probabilities and inferencts from documents — Finality 
in Second appeal. 

A finding of fact based on probabilities and inferences 
drawn fronn the various documents produced in evi- 
dence in the case is unas'^ailable in second appeal. 
(LokUr, /.) KASTURCHAND TIWAK v. MANEKCHAND 

Bewchand. 211 I.C. 421=16 R.B. 302=45 
Bom. L.R. 83 7=A.r.R. 1943 Bom. 447. 


S. lOO — Finding of fact — Finding based on 

wrong legal view — Interference. HaRIHaR PraSAD 
SINGH V. JANAK DULARI KUKR. Q.D. 1936— MO 

Vol, I Col. 3284.] 191 I.C. 275=7 B.K. 153= 

A.I.R. 1941 Pat. 118. 

*S. Finding of fact^Finding of fraud. 

The finding on a question of fraud is a clear finding 
of fact and so could not be challenged in second appeal. 
Bennett and Gkul am Tfamn, //.> GOKUL PraSaD 
y. Mahadei. 194 I.C. 195=13 RO. 563=1941 
O.L.R. 425=1941 A.L.W. 520=1941 OWN 
643=1941 O.A 412=1941 A.W.R. (C.C.)‘l6fe 
A.I.R. 1941 Oudh 341. 


O. P. CODE (1908), a 100- Findings of fact. 

The finding as to the existence of a particular numte, 
of trees on a plot is a finding of fact, but the finT. 
that these do not constitute a grove is not a question j 
pure fact. {Barp.r, S. M. and Skirreff, Z 

Gopal Sankatha Prasad loii 

‘S 

S. 100- 

to document. 

When the determination of the nature of a transaction 
between the contracting parties depends on the language 
of the docurnent and the surrounding circumstances 
question of intention of parties is, no doubt, one of fact 
But where the appellate Court has not applied its mind 
to the language of the document a? a whole* and has 
allowed itself to be influenced by irrelevant considera 
tions, its finding as to the intention of the parties can 
be interfeied with in .second appeal. iMfhar Ciand 
Ma/,araft, J.', TH.4K;iR DASSr-. TEK Chand 214 
la 105=17 E.L. 71 =46 P L.R. 101 =A.I.r: 1944 
Lah 176. 


-Finding of fact^-Inteniion of parties 


; — S. 100 — Finding of fact — Finding of fraud 

arrived at after examination of circumstances and con- 
duct of parties — Sustainability. 

Where the lower Courts have arrived at a finding of 
fraud after examining the circumstances of the case and 
the conduct of the parties and they have not relied on 
evidence which is not admissible in law, the finding is 
one which is legal and cannot be attacked in second 
appeal as being one based on no evidence or based on 
mere surmise and conjecture. (Harries. C.J. and 
Manohar tail. /.) BaNARSI BaS v. PaHAWANI 

Kuer.202 IX. 57=15 RP 83=8 B.R 843=23 
Pat.L.T. 364=A.I.R. 1942 Pat 386. 

S. 100— Finding of fact— Finding that deed was 

tampered with— If conclusive. Janardan Parida v 

pirLfeg- « 

S. 100— Finding of fact— Finding that there 

was no good faith on part of advocate advising party— 
Interference in second appeal. LIMITATION ACT 
S. 14. (1943) 2 MX. J. 375. 

—7-8. 100— Finding of fact— Finding without con- 
sidering all the evidence or based on inadmissible 
evidence.— If conclusive. HarIHar PRasad Singn 
JANAK DulaRI Kuer. [See Q.D, 1936— '40 Vol 
I Col. 3284.] 191 I.C. 275=7 B.R 153 —A I R 
1941 Pat. 118. -A.I.R. 

— — S oP fact—Finmy whet, sup- 

ported by evidence — Evidence not corroborated ---if 
makes finding inconclusive. ’ 

^ interfered with in second 
fwoi ‘! evidence to support that finding al- 

thottgh such evidence is uncorroborated. {Maloilr 
tall, j!) Krishna Panpa p. jbora rHownwTT 
»ANI. 203 r.C, 6S=1S R P 152-0 B p fn 
CW.1..T. 37=A.l,Rtl9« Paif«l. ® 


S. 100— Fmding of fact^ Inference from en- 
tries in settlement record. 

Inferences from the entries in the settlement 
of fact with which the 
Wigh Court cannot interfere in second appeal 
Lven if there is any error in interpreting a por- 
tion of the settlement record, there is no error 
of law which the Court can be said to have com- 
mitted. {Mukherjea, J.) Narendra Chandra 
7^ Chandra Chanda. 197 IC 

S. 100— Finding of fact^Inference from prov- 
ed facts If can be ignored in second appeal. 

, finding of fact arrived at by both 
e lower Courts cannot be ignored in second 
appeal merely because it is an inference from 
facts sati.sfactorily proved by evidence. {Harries, 
tJ. and Fazl Ah. J.) Kanik Mandal p. Medni 

Pat T P- 55=8 B.R. 806=23 

Pat.L.T, 213=A.I.R. 1942 Pat. 317. 

S. 100— Finding offact—Interferesue. 

malicious prosecution the 
a finding of fact 

a parties was not one of 

neither open to the 
Court to assume that there was 
^ 5^ assault, nor to re-open the 

and come to fresh finding in reversal of 
natinn*^ nf lower Courts on an exami- 

frtnZn f rf evidence in the case. 

BEHAm I ^hulam Hasan. J.) KuNJ 

R O QR^ioj.1 A** Chand. 217 I.C. 307=17 
12^1Q!riM!rrPA;X^-^ ^ 63=1944 A.L.W. 
=Axl^l#4Kdh^5^:> 63=1944 O.W.N. 64 


“8. too— Findings of fact— Interference. 

eannot be interfered with in 
obviously inconsistent 

KiNKO. 1941 O.A. 
^Supp.) 810=1941 A.W.R. Rev. 890=1941 B. 
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0. P. OODB (1908), S. 100— Findings of fact. 

— S. 100 — Finding of fact — Interference, 

A finding on the question as to whether the 
zamindar entered into possession by voluntary 
surrender or not, cannot be disregarded merely 
because a fresh consideration _ might lead the ap- 
pellate Court to arrive at a different conclusion. 
(Harper, S. M.) Dttrbijay Singh Ramzani. 
1941 R.D. 426 (1)=:1941 O.A (Supp.) 495=1941 
A.W R. (Rev,) 564. 

~“S. 100 — Finding of fact — Interference. 

However unsatisfactory, a finding of fact can- 
not be successfully assailed in second appeal. 
(Harries, C.J. and Manohar Lall, 7.) Mahadeo 
Saran Pande V. Shaikh Khuda Bakhsh. 22 
Pat’ 99=15 R.P. 358=206 I.C. 547=9 B R. 333 
=A.I.R. 1943 Pat. 180. 

— S. 100 — Finding of fact— Interference — 

Existence of document not appreciated. Shan- 
karrao Dagadujirao Sambhu. [see Q.D. 1936-’ 
40 Vol. I. Col. 3285.] I.L.R. (1940) Kar. rP.C.) 
380=43 Bom L.R. 1=I.L.R. (1941) Bom. 107= 
73 C.L J. 612=(1941) 1 M.L.J. 427 (P.C.). 

- - --— -S. lOO — Findings of fad — Interference — Justi- 

fication. 

Where the judgment of the lower Court is con- 
fused and contains mistakes of fact and material 
evidence bearing on the disputed matters has not 
been considered, the second appellate Court is 
not barred from re-opening those matters and 
examining the evidence. (Tek Cliand and Dalip 
Singh, //.) Kesho Das v, Jiwan. I.L.R. (1941) 
Lah. 568=195 I.C. 786=14 R.L. 98=43 P.L.R. 
450=A.I.R, 1941 Lah. 10. 

S. 100 —Finding of fact — Interference — Find- 
ing of fact based on clerical mistake. 

Although it is the policy of the law for the Board not 
to interfere with the findings of fact in second appeal j 
yet where there is no evidence to support it, and it is j 
obviously based upon an entry in the papers which is j 
clearly a clerical mistake, it is a fit case for interference. ■ 
(Shirreff S. M. and S'atke, J. Mf) BAL KISHUN | 

pASizy Khatrani. 1941 A. W.R. (Rev.) 685= 

1941 O.A. 625=1941 R.D. 723. 

— >S. 100 — Finding of fact — Interference — Find- 

ing of lower appellate Court on remand, 

Where the High Court on second appeal remands a 
case to the low’er appellate Court for a clearer finding 
on certain issues on which the finding of the lower ap- 
pellate Court is somewhat obscure and the finding is re- 
turned to the High Court, the High Court is bound by 
such finding so far as it touches questions of fact 
(stone. Cm J. and Bose, Jf) NaTHUSA PaSTJSa v, 
Munir Khan. I.L.R. (1943) Nag, 42 = 206! 

1. C. 554=16 R.N. 1=1943 NX.J. 133=A.I.R. 
1943 Nag. 129> 

— S. 100 — Finding of fact — Interference — 
Ground — Disregard of provisions of law. 

If a decision on facts is reached at by disregarding 
the provisions of law such as for instance by saying that 
certain papers on the record are something which they 
obviously are not, there is an obvious mistake of law 
j ust as there is a mistake of law if a decision on facts 
has been arrived at on evidence which was inadmissible. 
Accordingly a second appeal on that question is com- 
petent. (Hamilton, /.) UGAR SENJAIN v, TIR- 

BFUWAN Narain. 205 I.C. 76=15 R.A. 367= 

1942 A.W.R. (HC.) 386 = 1942 A.L.J. 671= 
1942 AX.W. 684=A.I.R. 1943 All. 82. 


I C. F. CODEX1908), S. 100 — Findings of fact. 

I S. 100 — Finding of fact — Interference— 

1 Grounds. 

It is not allowable for a learned Judge in second ap- 
peal, to say merely that he is not satisfied that matters 
of fact were proved. He should have to go further in 
I order to impugn the finding of fact of the lower appel- 
i late Court, and say that there was no sufficient evidence 
in law (/. e.j no material at all, from which a deduction 
and inference could be made. If there is any evidence 
at all, it is plain that the High Court cannot interfere — 
High Court can adjudicate on the soundness of con* 

I elusions which have been derived from findings of fact. 

I (Rcberts, C. /. and Mosely. J ) DEOKALI PaTTaK 

I Ramdevi. 1940 Rang. L R. 777=193 I.C. 286= 
13 R.R. 239=AJ.R, 1941 Rang. 76. 

S. 100 — deluding of fad— Inter ference-Prin- 

\ ciple. 

I In second appeal, the Court will not interfere with 
questions of fact unless evidence has improperly been 
admitted (Domt.) RAMa NaND v. HAR NaTH 
: 1940 A.M.L.J. 115. 

j - S. 100 — Finding of fact — Inter ferenec — Pur^^ 

\ chase otd of savings. 

A finding that a party purchased a house ‘‘from his 
own private savings'" and was as such, the sole owner of 
the property cannot be challenged in second appeal. 
(Iqbal Ahmad, C. Ganga Hath and Dar, JJ.) 
CHANDRA SKF.KAR V. MANOHAR LaL. I.L.R, 

(1942) All. 832=201 I.C. 695=15 R.A. 79= 
1942 A.W.R. (H.C,) 241=1942 A.L.W. 478= 
1942 AL.J. S67=A.I.R. 1942 All. 233 (F.B.). 

S. 100 — Finding of fact — Interference'— 

Question as to how long plaintiff had been ousted— 
Lower Court not considering real question hut proceed- 
ing on wrong view of law — Finding — If conclusive in 
second appeal. 

Where in a suit for possession the lower appellate 
Court has not directed its mind to ih) determination of 
the question as to how long the plaintiff had been ousted 
from the property being obsessed with the idea that no 
question of limitation arose in the case, there being a 
, continuing wrong (encroachment) and comes to a per- 
! functory finding, it cannot be considered a definite find- 
ing based upon a consideration of the evidence so as to 
be birsding in second appeal. (Fazl Alt and Meredith, 
//.) Kuseshwar Jha V. Uma Kant Jha. 197 
I C. 818=14 R.P. 371=8 B.R. 302=22 Pat. 
L.T. 1001=AJ.R. 1942 Pat. 188. 

S- 100 — Finding of fact — Interference — Ques- 
tion of consideration in pre emption suit. JAIRAJ 
Singh v. Har Narain Singh, [see Q. D. 1936-40 
Vol. I, Col, 12^3.] 191 I.C. 759=13 R.A. 270. 

I S. 100 — Finding of fad — Interference '-Ques- 

j iion of onus — If mated ah 

1 Where evidence has been led by both sides and find- 
ings have been arrived at on a consideration of the evi- 
dence so led, the question of onus in second appeal 
would be immaterial. But where the lower appellate 
Court has placed the onus wrongly on the plaintiff and 
has discussed only the evidence of the plaintiff and his 
witnesses, its findings are not binding in second appeal 
(Muter, /) SURENDRABiLA DEBI V, BHUPENDRA 
Kumar. 45 C.W.N. 177. 

■ S. 100 — Finding of fad — Interference— Ques^ 

tien raised in trial Court but net in first appeql or in 
grounds of second apfeql, 
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0. P. CODK (1908), S. 100 — Findings of fact. C. P. CODE (1908), S. 100 — Interference, 


The finding of the trial Court on the question 
of possession cannot dibtarbed in second appeal 
e!?peciaily '”here the defendant against whom the ques- 
tion was decided did not raise that question either in the 
first appeal or grounds nf second appeal. (^A!mond^ J. 
C. and Mir Ak>*^ed, JA TaJUNNISA v. HaRNAM 
SINGH. 207 IC. 515=16 R. Pesh. 12=AJ. 

R. 1943 Pesh. 47. 

S . 100 — Findi ng of fact — Interference — Ques- 
tion wkether conveyance by Mahomed an to wife and 
relinguishment hy latter of dower debt is gift or sale — 
Finding on — If condusite in second appeal 

The question whether a transaction by which a Maho- 
medan conveys certain property to his wife and she in 
return relinquishes her dower debt is, a transaction in 
the nature of a sale or a transaction in the nature of a 
gift, is a question of fact, and the finding of the lower 
appellate Court on the question is conclusive in second 
appeal. {Meredith and Shearer, /./.) Mahomrd 
ZOEA lRzi. Mt. ■Riri .^^hidan. 20 Pat. 798=197 
I.C. 241=14 R.P 289=23 Pat. L.T. 72=8 B.R. 
179=A.I,R. 1942 Pat. 210. 

S. 100 — Finding of fact — Interference— 'Struc- 
ture if of a permanent character. See Estates act, 

S. 60 and C. P. code, S. 100. 1942 N.LJ. 145. 

S. 100 — Finding of fact — Interference — Suit 
for rent — Finding that pliintsff was unahl- to prove 
rate of rent payable — Finalitv — Lozvrr Counts refecting 
plaintiff' 5 documents for insufficient reasons — If ground 
for intefferense in second appeal, 

A finding of fact by the lower Courts in a suit for 
rent, that the plaintiff has been unable to prove 
the rate of rent payable by the defendants, is conclusive 
and the High Court coniiot interfere with such a finding 
in second appeal, although the Courts of fact liave 
rejected the documents filed by the plaintiff for reasons 
which are not quite satisfactory. {Manohnr Loll, /.) 
Ramgobtnd Sahuz^. Moso Dhort. 193 I C 780 
=13 R.P. 647=7 B.R. 639=AI.R. 1941 Pat. 
371. 

— ^ S lOO—Finding of fact — Interference— Tenancy 

Binding nature. Shankaprao DagaDuJtrao t;. Sam- 
BHU. [See Q.D. 1936~M0 Vol. T. Cnt, 3285.] I.L R. 
(1940) Kar. PC. 380=43 Bom.L R 1=1 L R 
(194^n^^om.^l07=73 C.L.J.612=(1941) 1 M.l! 

~S. 100— Finding of fact— Interference — Ten^ 


— . . ...... CTCrlfC—l eU’ 

ancy— Sitting tenanis^lnterference — Admission of new 
Unant over sitting tenant — Validity. \ 

Where it is found that the plaintiffs were sitting 
tenants from before the time when the lease is executed I 
in favour of the defendant, the finding is one of fact | 
which will not be interfered with in second appeal. A ' 
lease purporting to superimpose a tenant in chief over 
such sitting tenants held to be invalid by the lower 
Court was upheld in apneal. {Saihe. A.M.^ MaRU 
Singh v Harbanr. 1941 O A. (Supp.) 961 (21— 
1941 A.W R. fRev.) 1213 (2). ^ 

: ^,00 and lOl— Finding of fact— When bind 

mg on High Court, 

Since findings of fact by the lower appellate Court are 
to be treated as final, they should at least be clear and 
gpecific^ — not ambiguoQs or inferential. A general 
approval given to the views of the trial Couit will not 
necessarily incorporate allits findings in detail— especi. 


ally if accompanied by language which casts doubt on 
; a particular point. If it is in law of importance to the 
! rights of the parties to decide that point the High Court 
, is entitled to decide it upon the evi(jence before it. (v' 

; Geoige Sankin.)'RAU T.ALDUTT v, DHIRENdr A Nrlte 

; Kov. 70 I A. 18=1 L.R. (1943) 1 Cal. 3724o6 
IC. 266=9 B.R. 299=15 R.P.C. 81=1 Lp 
, (1943)Kar. (P C. 39=47 C W.N. 489=46 Bom 
, L.R 192=A.I.R. 1943 P.C. 24=(1943) 1 M L T 
|514(P.C.). ^ 

— — S. 100— Finding of fact — When questionahU. 

A finding of fact can only be questioned in second 
appeal if it is without any basis of evidence. It is not 
enough to show in a second appeal that if the Court 
•were hearing the case either as a Court of first instance 
or fijst appeal it might have come to a different conch- 
Sion on the evidence on record. To justify interference 
with a'finding of fact, it must be shown that the findings 
of the lower appellate Court are such that they have no 
basis whatsoever in the evidence on record. {Soth» j 

M.) SuKHnio^/ Dhanai Singh. 1941 R D 31Q 
=1941 A.W.R. (Rev.) 356=1941 G.A. (Supp) 
j270, 

Interference. 

— S. 100— Interference— Amount of damages amr^ 

ded—Higk Court's power to interfere in second appeal. 
Though the High Court would not lightly interfere 
with a mere question as to the amount of damages 
where the amount is substantially reduced by the first 
appellate Court on a wrong view, that error must beset 
right in second appeal. {Chandrasekhara Aiyart J.) 
La LA PUNNALAL v. KaSTURICHAND RAMAJI. 1946 
M.W.N. 720=68 L W. 613 = (1946) 2 M.L.J. 461. 

S. 100— Interference Concurrent findings- 

Findings based on solitary statement See LANDLORD 

Tenancv, 1942 0. 

S. 100— Interference — Incompetent appeal enter- 

tained — Second appeal. See Mad. AgrI. REL. ACT. S 

19. (1942)2 M.L.J. 568. 

S. 100— Intel fenence — Incompetent appeal enttr^ 

tained — Second appeal. 

If an appellate Court entertains an appeal w’hich does 
not lie to that Court, a second appeal lies against the 
decision of that Cour4. {Aearwala, J.) LakHPAT LaL 
V, Makhan Ram. 201 I.C. 786=15 R.P. 77-8 
B.R. 838=23 Pat.L.T. 342=A.I.R. 1942 Pat 
369. 


S. 100 f nferference— ‘Incompetent appeal enter- 
tained and dismissed on merits— Second appeal— If 
lies Jurisdiction of the High Court to interfere. 

It is well established that when a low’er appellate coart 
entertains an appeal which is not competent and modi* 
fies the decision of the trial Court, a second appeal will 
lie. But it is doubtful whether such a second appeal 
well lie when the lower appellate Court has dismissed the 
appeal preferred to it. ]f the lower appellate Court has 
dismissed the appeal as incompetent a second appeal 
against that decision cannot be entertained. If the 
lower Court wrongly entertains an appeal and dismisses 
it on the merits, the only order which can be properly 
passed in second appeal is to set aside the incompetent 
J appellate order. There is no justification for going into 
f he trial Court’s order in such a case vrhich is unaffected 



93 / 


CiViL, CRIMINAL AND REVENUE. 


938 


0. P. CODS (.1908) S, 100— Interference. 

by tbe incompetent appellate decision. Shoald the High 
(^oarCj wacn uedring a second appeal against an incom- 
petent appellate order come to tne Coiivluaion that cne 
tridi Court'a order is wrong on tne merits, m a proper 
case me Higti Court will interfere in revision with the 
order ot tne iriai Court, {^Wadsioortk. J .) KaLLALA- 
GAK Di£V aSTHaNAM, .VlADUKA V. BAbKARAM BiLLAl, 

206 I.C. 359=15 K.M. 959=1942 M.W.N. 632 
=A.X.H. 19±2 Mad. 74l=a942> 2 M.L.J. 

450. 

S. XOQ^InUrferfnce*^Incompeieni appeal enttr- 
iainad ana aectdid by Umsr couH — Second appeal-^ 
A'evtston, 

VVnere the lower appellate Court entertains an appeal 
which docs not lie ana decides it on the merits, its order 
may oe cnailciiged by a second appeal lo the High Court, 
Assuming mat a second appeal, is incompetent, tne 
decision of me lower Court being one wiinaut jurisdic 
tion, xs liable to be set asiue in revision under S. 

C. t. Code, the second appeal bring treated as a revi- 
sion application. {^DhciVie and Lhaturjtt J J.) BA^KA 
DaS V. tjRiNiVAS BAuai, 197 I.C. 837=14 R.P. 
374=8 H.R. 309=7 Cut.L.T, 41=A.I.K. 1941 ! 
Pat. 616, 

" -S. 100 — Interference — Plea that valuation of 

suit forlurtidictton ts not correct and that trial Court 
had no furtsatetfon — If c<tn be given effect to in Ibecond 
Appeal. 

Wnere the lower Courts have held that the valuation 
for purposes ot jurisdiction placed on the suit was not 
unreasonable, it is not open to a party in second appeal 
to plead that the valuation of the suit was not correct^ 
and that the suit, if properly valued, would be beyond 
the jurisdiction of the trial Court. Such a plea cannot 
be given effect to in second appeal. {^Rowland and 
Manohar Lall^JJ^ MahOMEd iDRlS HaIDRI V. 
Habibur Rahman. 196 I.C. 554=14 R.P. 204= 
8B.R. 38=22 Pat.L.T, 799=A.I.R. 1942 Pat, 
79. 


c. p, aoQB (1908), S. 100 — New Plea. 

Shir reff i J . M, and Sathe A. M. dissenting— 
VVacrc cQd plcmiiirt'i sutt to recover possession of 
(-.Cl tain prupciucs ot a deceased person is based on their 
cif’iuuag to be tne daugiiter's sons of that person and it 
IS recistcd oy the ueienuants on the ground of _ their 
being me nearer heirs, u is found that tne plainuiis are 
ready daughter’s .sons and that lire defendanls are not 
nearer iieiis, u is not open to defendants in second ap- 
peal to raise a new ana incoasistcut piea_ that in the 

absence ot allegation or pi oof that tne mother of the 

piainiirt Who is the neaier heir vi,as not alive or that she 
uad Micrcndcred in favour of the plaintiffs, the plain" 
lifts liad 110 locus itandi to sue. bucD a plea cuts at the 
root of tdeir own case, {^dkirrtff^ J M.and l^aihe^ 
A.M.) ifnUbAi V. HiKdAj. 1941 O.A. i^Supp.) 
898=1941 A.W'.R. (Rev.; 


S. 100— New' plea — Discretion of executing 

Court unGcr 0.21^ R. 64, C. !'-■ Code? to order sale of 
part only of part ot propert)— No request made to 
Cuuit — li can be urged lu second appeal. See C. P. 
CODE> U , 2 i , R. 04. 22 Pat. L.X. 855. 


s. lOO—A^/fh/ pUa—Fraaduient suppression t>f 

particulars. 

An objection raised in High Court for the first time 
to me fcCLect mat me appiicauon lor execution was frau- 
dulent in ihat the aecicc-rioiuer hud suppressed certain 
particulars with tne inicnuon of misieauiiig the Court 
cauiiot be entertainea. K.Sotey J,) NaTHMaE p. 
jiALKKlSHNA. 194 I.C. 641=14 R.N. 4=1941 
N.L.J. 319=A.X.R. 1941 IMag. 152. 


I s. 100— tVew plea — d f can be raised m second 

I appeal. 

I A new point requiring investigation of matters of 
j fact not raised in me Courts beiow cannot be allowed to 
I be taken in second appeal. ^Rowland ^ Jd) MlDNA" 
! PURE ZaMINDARY CO., LTD. P. ChlNTAMONJ 
i iViONDAE. 196 I.C. 33=14 R.P. 169=7 B.R. 
989 = A.I.R. 1941 Jr^at. 600. 


S. 100 — Interference — Question of costS“Com- 

petency — Interference — Principles. KozhUVAMMAL 
AHMAD V. PaRUAMMA. [see Q.D. 1936— MO Vol. I. 
Col. 1262.] 192 I.C. 82=13 R.M. 529 (2). 

—S .100 — Interference — Trial Court's finding 
based on credibility of witnesses — Reversal on mere 
surmises — Rowers of second appellate Court, 

Where a lower appellate Court disregards the opinion 
of the Judge who saw and heard the witness and was in 
the best position to judge of their credibility and has 
based his finding on it, and reverses such a finding on 
mere surmises and suspicions, the High Court can inter- 
fere in second appeal and reverse the decision of the 
lower appellate Court. {Clarke, J.) ANDOLI UdaiBHAN 
f».jAMNABAL 197 I.C. 356=14 R.N. 167=1941 
N.L. J. 230. 

New Plea. 


— S, lOO—New pLa— Limitation— Permissibility^ 

A question of limitation is not purely dependent upon 
egal considerations and them may be facts which may 
lave to be gone into and hence Courts would be reluc- 
ant to allow such a question to be raised for the^ first 
ime in second appeal or to enter into such a question at 
iuch a late stage. (^Rlisrap J.) KALI v. KaM 
%mAK. 20 Luck. 179 = 1944 O.A. (.C.C.) 198= 
1944 A.W.R. (.C.C.) 198=1944 O.W.N. 278- 
A.I.R. 1945 Oudh. 65. 

s. 100— New Plea— New point— cannot be rais-*' 

id for first time in second appeal where it involves 
invesiigtion ot farther facts. \Jri arries, C. J, and Cha- 
^erUe, J.) BaDRI NARaIN SiNGH CHANDRA 
Maulkshwar Prasad. 22 Pat. L.T. 855=197 
I.C. 361=8 B.R. 194=14 R.P. 296=A.I.R. 
1942 Pat. 152. 


S. 100 — New plea. 

A point that could easily have been met by evidence 
if it had been raised at the proper time, cannot be allow- 
ed to be taken for the first time in second appeal. 
{Blacker^ J.) THE PEOPLES’ INSTALMENTS AND 

Savings Bank, Ltd.* Lahore v, Gian Chand. 
196 I.C. 619=14 R.L. 161=43 P.L.R. 499= 
A.I.R. 1941 Lah. 345. 

— -S* 100 — New plea^^mipetenee. 


S. 100 — New Rlea-^New point of law^RigM 

' raise — Limits of the rule* 

A question of law cannot be allowed to be raised for 
le first time in a Court of last resort where the pleadmg 
ecessary to sustain the new plea is an inconsistent one 
nd inadmissible for that reason and where if 
een raised earfier it would have been easily^t, ^ 
le point of law is one which is n^ 5 DlR- 

Shirref^ S.M. and Sedhe^ NMd) mvSAl v. VtR 
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0 . P. OODB ( 1808 J, S. 100 — New plea, 

GAj. iSt2 A.W.R (Rev.) 361 (2) =1942 O.W.N. 
(B.R.) 495 (2J=1942 0.A. (Supp.) 387 (2). 

-S. 100 — IVi'O} plea — IVew question of faet~Per~ 


missibility. 

An argument which raises a new question of fact 
never pleaded before or considered by the lower Court 
cannot be allowed to be raised in second appeal for the 
first time. (^MladeUy, /,) MUMTaZ H US AIN v. MaN- 

ZOOR ALL 1945 O.A. (C.C ) 272=1945 A.W.R 
(C.C.) 272=1945 A.L.W. (C.C.) 364 = 1945 
O.W.N. 399. 

100 — New plea — Plea of jurisdiction raised 
' time — If can be ignored^ 

for ffP- 

^'’%involving a question of jurisdiction though 
A plel,a vthe first time in second appeal cannot be 
raised for /.) Sheo Prasad Tewari v, 

ignored. C^Wrain Singh. 1943 A.W.R. 300. 
SHAMBHOO 

— Plea that suit is bad for non* 


Q inn KT AVW q.\SiUf jJiCU. t//-*- U f 1. UiW TiVl. 

•o. IQO—New , tder S. 69 , partnership Act — If I in. pleadings — If can be raised in second appeal. 


, O. F. CODE Cl90ii), s. 100— Question of Law. 

I point not taken even by the parties themselves 
[ Hence the Court can ior the first time consider 
I in second appeal a question of jurisdiction from 
i another standpoint than the standpoint adopted 
' by the parties in the Courts below. (IVadiaaiii 
j Macklin, JJ.) Sarjerao Appajirao v. Govern- 

; MENT OF THE PROVINCE OF BOMBAY. I.L.R. (19431 

I Bom. 534=213 I.C. 348=17 R.B. 40=45 Bom 
I L.R. 810=A.I.R. 1943 Bom. 427. 

• — S. 100 — -New plea— Question of law arisim 

i on j acts found by tnai Court— If can he raised 
i for first time. 

i A question of law arising on the facts found 
; by the trial Court, when they are not m dispute 
; may be entertained in second appeal, though not 
j raised in the lower appellate Court. {Rowland 
! and Cfiatterji, JJ.) Medni Pkoshad v. Suresh 
I Chandra Txwari. 21 Pat. 799=204 I.C. 41=9 
I B.R. 105=15 R.P. 185= A.X.R. 1943 Pat. 96. 

i 

S. 100 — New plea — Question of law not ratstd 


registration of firm ut . ''%a.pptal. 
open at hearing of secona^ 

. , , on the ground that a firm 

A plea that a suit is baoPred by S. 69, Partnership Act 
was not registered as requi. first time in the course of 
cannot be raised for the It is a mixed question of 
arguments in second appeal, ^'"lided without a finding of 
fact and law and cannot be dec^was actually registered 
fact whether or not the firm ^ ^'hen the point was not 
under the Partnership Act. WZ* 'pellate Court or even 
raised m the pleadings or in the apCi Court, it cannot be 
m the memo of appeal to the Higheerappeal. {Chatterfi 
raised at the hearing of the second .(d-. KaRJI KONDHO 
and Beevor^ //.) MAHOMED ALI z/ wl B.R. 481 «= 11 

RayaGURU, 1945 3P.W.N. 320 -1.^15946 Pat. 286 
Out,L.T. 28«220 I.O._217= A.I.R. llii» 

« inn necessitating ! 

" 100— New plea— Point of lai . ; 

fresh findings of fact— If can he raised j 

A ^ second ap« ' 

of law cannot be ragation of facts and ' 
before such a point I 

“®o- amar Nath Singh) ■ 

208=A,I.R ' ' 1 

plea— Question of fact not raised ’ 

f landlord purchased 

at fo annul incumbrances under 

r Tenancy Act, if can be raised. See Bihar 

act, S. 167. 8B.R.479. 

<>f fact— Submer* 
land-constructive possession of true owner— If can 
*«^^upin second appeal. Limitation Act 

1942 

can be meal-If 

® of jurisdiction can be decid- 


A pure question of law which involves no farther 
investigation of facts, may be raised in second appeal, 
though not raised in the pleadings. {Chandraakhn 
Aiyar^ /.) JKAMACHaNDRA PraBHU v. MaHADEVI, 
58 L.W. 566=1946 M.W.N. 68S = A.I.R. 1946 Mad. 
67 = (1946; 2 M.L J. 416. 

. Powers of High Court, 

“S. 100 — Powers of High Court— Remand 

— When necessary — High Court's power to set 
aside findings of lower Courts and to substitute 
its own findings of fact. Harihar Prasad 
i Singh v. Janak Dulari Kuer. {see Q.D.*1936-'40 
1 Vol, I, Col. 3 z85J 191 I.C. 275=7 B.R. 153= 

1 A.I.R. 1941 Pat. 118. 

1 

I Question of fact 


S. 100— of fact— Interference- 

Lower Court not dealing with the entire 
evidence. 

It is not always possible or necessary to refer 
in the judgment to every document on the record 
or to the evidence of every witness examined at 
the trial. Hence if from a perusal of the judg- 
ment of the lower appellate Court, the Chief 
Court is satisfied that all the relevant material 
was considered, though specific reference in 
detail is not made to every piece of evidence or 
the record it will not be right to interfere witt 
the finding of the lower appellate Court on a 
question of fact {Kaul, J.) Sheo Kumai 
Singh w. Mahraj Singh. 1945 O.A. (C.C.) 262 
=1945 AX.W. (C.C) 366=1945 O.W.N. 401= 
1945 A.W.R. (C.C.) 263. 

I S. 100 — Question of fact — I nterfereme—Higl 

; Court* s power. 

It is not open to the High Court sitting in seconc 
appeal to set aside the decision of the lower Court on « 
; pure question of fact. {Varma and Shearer, JJ. 
\ SUNDERBATI KUER Zf, SUKHDEO SINGH. (1946) P 
i W.N. 225, 


— —S. 100 

•r emrrectlM IniA 


Question of Law. 

Question of law — Burden of proo 
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0. P. CODE (1908), S. 100 — New plea. i O, F. COBB (1908), S. 100— Question of Law, 

GAj 1942 A W R (Rev ) 361 (2) =1942 O.W.N. I point not taken even by the parties themselves. 
(SR.) 495 ( 2)-1942 0.A. (Supp.) 387 (2). j Hence the Court can tor the first time consider 

I in second appeal a question of jurisdiction from 

— S. 1(^0— New plea— New question- fast --Per • another standpoint than the standpoint adopted 

mtssibiltiy, I by the parties in the Courts below. (IVadtaoni 

j Macklin, JJ.) Sarjekao Appajirao v* Govern- 
An argument which raises a new question of fact | OF Province of Bombay. I.L.R. (1943) 

never pleaded before or considered by the lower Court 534=213 I.C. 348=17 R.B. 40=45 Bom, 

cannot be allowed to be raised in second appeal for the 810=A.I.R. 1943 Bom. 427. 

first time. (^Madeley, /.) MUMTaZ HuSAIN z>, MaN- 

ZOOR ALi. 1945 O.A. (C.C ) 272=1945 A.W.R — _S. 100 — New plea— Question &f law arising 
(C.C.) 272=1945 A.L.W, (C.C.) 364 = 1945 on Jacts found trial Court— If can be raised 
O.W.N. 399. ^for first time. 


V— — S. 100 — New plea — Plea of jurisdiction raised | 

•• ttme — If can be ignored, 1 

for ^ i 

■>atK^jnvolving a question of jurisdiction though j 
A pleS a vthe first time in second appeal cannot be j 
raised for /.) Sheo Prasad Tewarj v, 

ignored, (^^y^^rain SINGH. 1943 A.W.R. 300. 
Shambhoo 

— Plea that sttit is had for tumr | 
— — S. 100 — New'pider S. 69, partnership Act — If | 
registration of jirm ur.. "%apptal, i 

open at hearing of secon^\ \ 

bi. on the ground that a firm | 
A plea that a suit is baa-red by S. 69, Partnership Act , 
was not registered as requi. first time in the course of 
cannot be raised for the iP It is a mixed question of 
arguments in second appeal. ided without a finding of 
fact and law and cannot be dec^^was actually registered 
fact whether or not the firm ^')‘ben the point was not 
under the Partnership Act. W^* ■'pellate Court or even I 
raised in the pleadings or in the apCa Court, it cannot be 1 
in the memo of appeal to the Higbeetappeal. {C hatter ji j 
raised at the hearing of the second .\dr. KaRJI KONDHO | 
and Beevor^ JJ,) MAHOMED ALI v wl B.R. 481 = 11 ! 
Rayaguru. 1945 P.W.1T. 320 = Li-tf345Pat. 286. ! 

Out.Ii.T. 28 = 220 I.0..217= A.I,E. Ihii j 

necessitating I 

*“S, 100 — New plea — Point of la\^ , j 

insh holdings of fast — If can U raised ^ ! 

.aed in second ap* * 
A new point of law cannot be ra.^ation of facts and j 
peal for the first time if an invested before such a point | 
fresh findings of fact are xequmes, C, /, and Dhavle, /,) ; 
can be determined. {Haifv, Amar NatH BInGH. ' 
Kumaid Kumar SiNGH,i234=9 B.R. 131=15 RP 
21 Pat. 322=204 Ii2^at. 10. 

208=A.I.R 19i^ I 

y—New plea — Question of fact not raised 
— S. l(^ow— Question whether landlord purchased 
in Courts has taken steps to annul incumbrances under 
at rent s^ihar Tenancy Act, if can be raised. Set Bihar 
S, 167,jfcy ACT, S. 167. 8 B.R. 479. 

100 — New plea— Question of fact — Submer- 
' ^ land-— Constructive possession of true owner — ^If can 

set up in second appeal. See LIMITATION ACT. 

JrS. 28. ADVERSE POSSESSION- Submerged land. 

^ 1942 P.W.N. 100. 

“S. 100 — New plea^Question of jurisdic- 
Hon— Plea in lower Court based on one stand- 
point^Different standpoint in second appeal— If 
can be considered for first time. 

Where a question o£ jurisdiction can be decid- 
ed m a Court of appeal without coming to any 
further finding of fact, the question becomes a 
pure question of law and can be decided in 
second appeal even though it it an gntirgly ngw 


A question of law arising on the facts found 
by the trial Court, when they are not in dispute 
may be entertained in second appeal, though not 
raised in the lower appellate Court. (Rowland 
and Chacterji, JJ.) Mkdni Froshad v. Surese 
Chandra Txwari. 21 Pat. 799=204 I.C, 41=9 
B.K. 105=15 R.P. 185= A.X.R. 1943 Pat. 96. 

S. 100 — New plea — Question of law not raiud 

in pleadi?igs — If can be raised in second appeal. 

A pure question of law which involves no further 
investigation of facts, may be raised in second appeal, 
though not raised in the pleadings, JChandrasekhara 
Aiyar, /.) IUMACHaNDKA PRABHU v. MaHADEVI. 

68 L.W. 566 = 1945 M.W.N. 683 = A.I.B. 1946 M»a. 

57 = (1945J 2 M.L J. 416. 

Powers of High Court. 

— S. 100 — Powers of High Court — Remand 

—When necessary— High Court’s power to set 
aside findings of lower Courts and to substitute 
its own findings of fact. Harihae Prasad 
S jNGH V. Janak Dulari Kuer. [see Q.D.*i936-‘40 
Vol,I, Col. 3z85.] 191 I.C. 275=7 B.R, 153= 

I A.I.R. 1941 Pat. 118. 

I Question of fact 

I S. 100— Question of fact— Interference-- 

I Lower Court not dealing with the entire 
I evidence, 

; It is not always possible or necessary to refer 
' in the judgment to every document on the record 
' or to the evidence of every witness examined at 
! the trial. Hence if from a perusal of the judg- 
I ment of the lower appellate Court, the Chisf 
I Court is satisfied that all the relevant material 
I was considered, though specific reference in 
1 detail is not made to every piece of evidence on 
I the record it will not be right to. interfere with 
I the finding of the lower appellate Court on a 
; question o£ fact. (Kaul, J.) Sheo Kum^ 

: Singh v , Mahraj Singh. 1945 O.A. (C.C.) 263 
i =1945 A.L.W. (C.C) 366=1945 O.W.N. 401= 

; 1945A.W.R. (C.C.) 263. 

I — ’ " S. 100 — Question of fact — Interference — High 

; Gourds power. 

It is not open to the High Court sitting in second 
' appeal to set aside the decision of the lower Court on a 
; pure question of fact, (Varma and Shearer ^ JJ.) 

! SUNDERBATI KUER V. SUKHDEO SiNGH. (1945) P. 
W.N. 225. 

Question of Law. 

™»~S, 100 — Question of law— Burden of PTOof 
if €§mctly hidi 
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0. T. CODE (1908), S. lOO-Question of Law. 0. P. CODE (1908) S .100- Question ol Law. 


Whether the burden of proof has beenc orreclly 
laid or not is a question of law, (Stone, C J. and 
Clarke, /.) Ramgulzarilal v. BhanupraSad. 
I.L R. 1942 Nag. 441=195 I.C 527=14 R.N. 55 
=1941 N.L.J. 117=A.I.R 1941 Nag. 188. 

S. 100 -Question of law—Constntction pf 

deed. 

The true construction of a deed is always a 
question of law for the Court to decide, and the 
High Court can consider it in second appeal. 
(Patanfali Sastri, J.) Seela Bodi Naicker v. 
Zamindarof Bodinaickanur. 217 I.C. 126=17 
R.M. 273=55 L.W. 608=1943 M.W.N. 661=A. 
I.R. 1944 Mad. 50=(1943) 2 M.L.J. 622. 

S. 100 — Question of law— Construction of docu- 
ment. OM TaRKABH V. MUKHTAR AHMAD. [See 
Q.D. 1936-’40 Vol, I, Col. 3285.] I.L.R. (1941) Lah. 
601=13 R.L, 482=193 I.C.789, 

3. 100 — Question of taw— Const mctim of docu- 

mint. 

The construction of a document is not a point of law 
unless the document forms the root of title of a party 
or embodies a contract between the partUs, (Das and 
Adami, //.) LAL RAJENDRA SlNGH v, MADAN 

Singh. 10 Cut. L.T. 62. 

— — S, 'XQQ— Question of law— CenstruciioH of docu, 
mtni. 

The construction of a document on which the suit i* 
based is a question of law open in second appeal. (RmO' 
land, J.) HADO MaHARANa v. RAMDULAL GHOSE. 
213 I.C. 394=10 B R. 601=17 R.B. 19=9 Cut. 
L.T. 27=A.I.R. 1944 Pat. 35. 

— ~~S. 100 — Question of law — Failure to appretiait 
and deternttne question of fact. 

There is no difference in principle between a failure 
to appreciate and determine the real question of fact to 
be tried and a failure to appreciate and determine 
question of fact which vitally affects the issue stated in 
the case. In either case the failure is a failure in the 
duty imposed by law upon the Court and the question 
whether there has been such a failure must be a ques- 
tion of law, (Lord Clausmf) Rahmat ILAHI v, 
Mahomed Hayat Khan. 1943 A.L.J. 569=56 
L.W. 762«1943 A.L.W. 616 (2)=48 C.WN.I 
109=1943 O.W.N. 531=70 I.C. 225=210 I.C. 
507=16 R.P.C, 164=10 B.R. 348=78 C.L. J. 7 
=1944 M.W.N. 81=I.L.R. (1944) Kar. (P.C.) 
40 (P.C,) 47 Boro. L.R. 553=A.IR. 1943 P.C. 
208=C194) 2 M.L. J. 606 (P.C.). 

"rT~^S, 1:00 — of law — Inference as to inten- 
iiOft from dociemnt of title. 

Per Din Mahapimad,. It is true that ordinarily the 
question of intention la a question of fact but when the 
question of the interpretation of a document of title is 
at the same time concerned, it is always a question of 
law two determine what legal inference can be deduced 
from the contents of the document taken as a whole. 
(Young, C.J, and Sale, /,) RaM RakHI». PEOPLES 
Bank of northern India, Ltd. 199 I.C. 677= 
14 R.L. 415=43 P.L,R. 689=A,I.R, 1942 Lah, 
42. 

— — B. 100 — Question of law— Inference from facts 
—Permanent tenancy. 


The question whether on facts proved an infeience of 
there being a permanent tenancy or not can be drawn is 
a question of law and not a question of fact. (Dtn 
Uahomed and Sale, //. ) MaHOMED YuSAF v, HAFIZ 
ABDUL Khaliq. 211 I.C, 366-16 R.L. 210=45 
P L.R. 339=A.I.R. 1944 Lah. 9. 


— — S, 100 — Question of law — Inference ftom facts 
—IVhether tenancy ts pet manent or precarious. 

The proper effect of a proved fact is a question of law 
and the question whethei a tenancy is permanent or pre- 
carious is a legal inference from facts and not in itself a 
question of fact. Hence a Ending by the first two courts 
that the tenants had the status of permanent tenants is 
not binding m second appeal. (Harries, C,J, and latl 
All, J.) RAM LAL ISaHU V. BiBI ZOHRA. 20 Pat. 
115=195 I.C. 583=14 R.P. 136=22 PL.T. 721 
=7 B.R. 946=A.I.R. 1941 Pat. 228. 

S. 100 — Question of law— InferenoC of fraud or 

collusion from proved or admitted facts — If one of fact 
or lavs. 

The question whether there was fraud or collusion, 
when it has to be inferred from proved or admitted 
facts, is one of law, and not a question of fact, (Kup' 
puswann Ayyar, /.) MURUGAAPA CheiTIaR v, 
CHENGALVARAYA CHEITIAR. 57 L.W. 370=A.I, 
R. 1944 Mad. 465= (1944) 2 M.L.J. 8. 

— — 8. 100 — Question of law — Interference — Duty 
of High Court, 

The High Court may decline to interfere in revision if 
it is satisfied that substantial justice has been done 
between the parties. But where it is called upon to 
decide questions of law in second appeal, no discretion 
vests in it and it has no right to decide a case on merely 
equitable grounds if they come into confiict with or 
ignore the provisions of law, statutory or otherwise, 
(Abdur Rahman, /.) HarI SinGH v. NaRAIN DaS, 
17 P.L.B. ISC'- AJ.R. 1916 Lah. 176. 


— S, 100 — Question of law — Interpretation of 

lease. 

The interpretation of a lease is a question of law. 
(Henderson, J,) GOPAL CHaNDRA v, DWARIKA. 

Nath. 195 I.C, 864=14 R.C. 144=74 C.L.J. 
535=A.I,R. 1941 Cal. 446. 


-S. 100— Question of law— Interpretation of 


order of Judge. 

Whether the interpretation of a particular 
order is a question of fact, or a question of laWf 
or a question of mixed fact and law depends on 
the circumstances of each particular case. 
Where intention is to be inferred from the terms 
of a document, in this case the order, the ques- 
tion is one of law, or mixed question of fact and 
law ; where the intention is to be inferred from 
the other facts and circumstances telling 
show what was the real intention of the judged' 
passing that particular order, then the questmir 
may be either a question of pure fact or^ agaiuj: 
may be a question of mixed fact and law; {Teh 
Chand and Dalip Singh, //.) MuNiciPAjL Coi|^, 
MITTEE, HAFIZABADW. GOPAL DA$. 198 I,C, J)||® 
13 RX. 449=A.I,R, 1941 Lah. 62, / 

— —8, WI—QuosUan of hto— Legal djfeff of 
Prmted ^ 
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0. P. C0D£ (1908), S. 100— Question ot JUaw. 

The statement that "tiie proper legal effect of 
a proved iacc is essen a quesuon oi taw" 
does not mean LUdt it isaqucstioa ox law wlie- 
tner a certain iniercncc siiould ue drawn irom 
proved lactb. It oiilj^ ineaiii Uiat the legal ellect 
ol a hnding ol ractisa queitioa oi lu.w. (hr»- 
Mtt and Madele;ji, JJ,) ivtsuHi ivqMAU biNGH v. 
Kajh bWAKooi* ,:3iNGH. 17 Tuck. 138—196 l.C. 
175=14 K.0. 138=1941 A.L.v^. 877=1941 O L. 
K- 654=1941 ^o.A. 746=1941 A.W.K. (iiev.J 
778=1941 O.W.N. 1027=A.I,K. 1942 Uudh 
19. 

— — S. 100 — Question of law — Question 
whether jacis found constitute ^'sufficieni cause" 
under S. 5 of Limitanon Act. 

The question whether facts found by the lower 
appellate Court are such as to consuiuie ‘‘suiii- 
cient cause" within tiie lueauiug oi i*. 5 ot the 
Tinutation Act, is a question ol law lor puipo- 
ses of second appeal. QTek Lhana,J,) Kishau 
(Jhanu V. Mouammao JrlussAiw. 199 l.C. 831= 
14 ii.L. 434=43 P.L.14. 302=A.I.K. 1942 Lah. 
94. 

■ —S. 100— Question of Law -Question whether 
usufructuary xuongage and lease back to niuU- 
gagor are parts ol one transaction — If uiien in 
Mcond appeal. 3r<rC.i^. Code, O. 34,li.. 14. 22 
Tat. 320. 


~S. 100-— Question of law— Whether facts 
establish nuisance. 


The question whether certain proved facts 
estaulisti a nuisane is a question ot law. I^Muntr, 
J.) Jugal Kishose v. Ram saean Das. 209 

130=A.I.R. 

1943 Lah. 306. 


: — S. 100 — of law— Question whether 

ijww {front ts personcfl to {frantee — Question 
aepjnaing on inferences to be drawn from Wal- 
lace's register and Traverse’s register— Finding 
by lower appellate Court — if conclusive. 

The proper efiect of a proved fact is a question 
.01 law. VVhere the Court has to decide what 
are the inferences to be drawn from the entries 
in certain registers# e,g. Wallace's register and 
Traverse s register about inaius, the question is 
one of law. A finding that an inam grant was 
personal to the grantee# based on the inferences 
drawn from such entries, is not one of fact, but 
pne of law which can be challenged and inter- 

iLeach.C.J.and 
Sherfuddin V . Kairoon Bl 
M w L.W. 366=1944 

«3=A.I.R. 1944 Mad. 468=(1944) 2 

f, 7^* 100~OiiMfto« of law — Whether lower 
Lourthaa misconceived or failed to appreciate 
*a^eal^^ 9 «w#jo» of fact— Interference in second 

The question whether the lower Court had or 

appreciate and 

vftell? flucstion of fact which 

vitally affected the case and required to be 
determined# is essentially a question of law 
mtif^ng interference in second appeal. (LoZ 
0^ Tyabji , //.) Mouledima n. J>A»CHOMiU, 


0. P. CODE (1908), S. 100— Question of Law. 

1. L.R. (1944; Kar. 223=219 l.C. 139=18 RS 

34=A.1.R. 1944 8ind 209. ' 


S, 100— Qwirjfion of law and fact—Custem 

ij made oiii~:yecond appellate Court— Fower to 
ioult into facts. 


Tne (luestion, whether, on the materials on 
record, iL can be said uwt the custom bei up has 
been made out, lb a mixed quesiiuu of law and 
fact. Ills open to the Jriign Loun in second 
appeal lo look nuo the UuUb. Uqbai Ahmad. 
Lj.and tiinha, J.) i>Aixu BisHEsiiAK Dayal v 
TjuueuaLal. 1945 A.L.W. 284=ljrf45 0 ,W.r' 
(rl.O.) 2t)3=x94o A.W.R, (H.C.) 249=1945 
K.D. 459. 


1(J0— Trial Court accepting objections to 

award and giving decibiou on meins — Appellate 
Touri holding awaid valid and passing Ueciee 
lueieon — oceond ajypeai— If competent. :see L. 
1 Tbbh, ben, 1 J . Raeas. lb ani> 21. A.l .R. 1945 
Lah, 127 (R B.;, 


S. 100 ic) —Error of law— Disregard of 

material evidence . 

'1 he decision of Court must in law be based 
on the evidence parof and otherwise legally 
lecoraed tiiercin. A court will be cominiitiug 
an erroi ol law u it completely disrtgaras 
maienal evidence on the record when arriving at 
any conciusiuii. Lniuely 10 ignore a piece ot 
evidence whicii conscituies a laial bar 10 the 
success oi a party must be counted an error of 
law. QJavies.) buKH Deo ly. Cauri yHAWKAJt. 
1941 A.M.L.J. 84. 


S. 100 (1) (c ) — Error of law or proet' 

dure— Lower Court misdirecting itself m appro, 
ciatmy evidence and requiring ntgher standara of 
proo)— Interference by High Court. 

Where the lower appellate Court misdirect* 
itselx 111 appieciatmg me evidence anti requires a 
standard or prooi higher Uian mat laid down by 
the Lvidence Act, that is an error ol law or pro- 
cedure winch would justily mienerchce under 
b. lUU (1; {c), C. R. Code. The High Court in 
second appeal is enuikd to mtcrfeie in such a 
case, even ihough the linding of fact is against 
the appellant. (.King j.) Veukata Rao v, 
Venkayya. 207 l.C, 163=16 R.M. 47=55 
D.W. 772=A.1,R. 1943 Mad. 38 (2)=(1942) 2 
jyLL.J. 427. ^ 


S.lOO (c)— jBrror or defect— Finding of 

J act inference from facts without consideration 
of facts— inter] eience in second appeal. 


Where the judgment of the District Judge on 
first appeal is one of reversal and the finding 
which arrived at by him is in the nature of an 
inference from the facts and circumstances of the 
case, his failure to take into consideration the 
ve^ facts and circumstances upon which the 
hndings of the Munsif were based amounts to 
would justify interference by 
the High Court in second appeal. (Fael Alt and 
Varma, JJ.) R, p. CJhosb v. Bengal and 
fJowH-WEsiERNRv.Co. Lm 22 Pat. 154=15 

525=9 B.R. 330=A.I.R 

1943 Pat. 177, 
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C.P. CODE (V OF 1908), S. 101. 

— Ss. lOl and O. 47, R 1 Tb) — Dismissal 

, under S. lOi — Remedy for amendment thereafter. 

Where a second appeal is dismissed under S. loi, 
C. P. Code and the decree is sought to be amended 
then it has to be obtained by a review application. 
O. 47, R. I {b) permits a review application, because 
the second appeal was not one allowed by law. 
IDavies, 7 .). Wali Uddin v. Mohammad Shafi, 
1941 A.M.LJ. 54 i 

S. 102 — Applicability — Suit for cess of value 

ihelow Rs. 500 — Second appeal — Competency. 

A suit for arrears of cesses is excepted from the 
cognisance of the Small Cause Court. S. 102, 
•C. P. Code, does not therefore bar a second appeal 
in the case of a suit for cess valued at less than Rs, 500. 
.{Fazl Ali, C. y., and Sinha, J.) Balwant v. Bishwa- 
NATH. Z^Psit. 307=1945 PW.N. 419=A I.R. 
1945 Pat 417. 

S 102 — ^Applicability — Suit of Small Cause 

nature — Co-sharer — Suit for rent against tenant— 
Dispute as to share of plaintiff in land — Other co- 
■sharers made parties to suit — Decision in — Second 
appeal — If barred. Vizia Ramamurthi v. Surya- 
•narayana Murthi , Q,.D. 1936-40, Vol. I, Col. 

1264,] 191 I.C 496=13 R.M. 496 . 

■ — — — S. 102 — Second appeal — Maintainability — Suits 
by a holder of an inam village against minor inamdars 
for damages for their maathorised use of his watery for cess 
paid by him for poruppu and for interest on the sums due — 
Suits if of a small cause nature, Madras Local Boards 
Act, S. 88, First Proviso. 

The landholder of an inam village brought a suit 
against some minor inamdars for damages for their 
•unauthorised use of his water, for cess paid by him 
■under the Madras Estates Land Act to Government 
on their lands, for poruppu and for interest on the 
above sums due. In second appeals on a preliminary 
-objection as to their maintainability, 

'Held, that the suits were of a small cause nature 
.and that hence no second appeals lav. The defend- 
ants not being tenants of the plaintiff what has to be 
paid by them for their unauthorized use of the 
plaintiff’s water could not be ‘ rent.’ Nor could it 
be ‘ rent ’ under the Madras Estates Land Act because 
■the defendants were not ‘ ryots ’ of the landholder. 
As it was conceded that the defendant’s minor inam- 
dars were not intermediate landholders within the 
■ m ea ning of the first proviso to S. 88 of Madras Local 
Boards Act, it followed that the zamindar was not 
bound to pay to Government the cess due by the 
defendants and that the cess cannot therefore be 
regarded as ‘rent.” Poruppu is not ‘rent’ and 
bence a claim for poruppu is of a small cause nature. 
As the principal claims were of a small cause nature, 
'it followed that interest on the sums due on those 
..clsums were also of a small cause nature. {Horwill, f . ) 
Madura, etc., Devasthanams v. Solai Alaou 
Kodumban. 57 LW. 359=A.I.R. 1944 Mad. 
442=(1944)1 M.L J.456. 

102 — Second appsal-~Suit for money below 

.Rs, 500 — Small Cause nature-second appeal — Competency. 

No second appeal lies against the decision in a 
■case where the claim is one for money below Rs. 
the suit being of a small Cause nature. (Sitdia, J.) 
Rameshwar Mistri v. Babulal (1945) P.W.N. 
387 

S. 102 — ’Second appeal — Suit of Small Cause 

nature tried as original suit. See Provinciai. Small 
'Cause Courts Acrr, S. i6. (1941) 1 M.L,J. 635, 

Q. D. 1—60 


C.P. CODE (V OF 1908), S. 104. 

S 102 — Suit of small cause nature — Go-sharer 

landlord in possession under S. 22 (2), Bihar Tenancy 
Act — Suit against for money due to co-sharers— 
Second appeal. See Bihar Tenancy Act, S. 22 (2). 
23 Pat LT 348. 

■ S l02 — Suit of Small Cause nature — Matter 

in execution of decree — Second appeal, if lies. Sita- 
Ram y. Badri Dass. [See Q..D. 1936-40, Vol. I, Col, 
3286.] 191 I.C. 227=13 R.O. 239=A.I R. 1941 

Oudh 101. 

’S. 102 — Suit of Small Cause nature — Suit for 

money levied under illegal distress and interest 
thereon — Second appeal — Maintainability. See Pro- 
vincial Small Cause Courts Act, Sch. II, Art. 35 ( j). 
47 Bom. L.R. 38 (FB.\ 

S 102 — Suit of a Small Cause nature — Test- 

Right of second appeal. 

Any suit of a valuation of less than Rs. 500 cannot 
be said to be of a nature cognizable by a Court of 
Small Causes without regard to the second schedule 
to the Small Cause Courts Act. Hence a second 
appeal would not be barred where though the valua- 
tion is less than Rs. 500 the suit is excluded from the 
cognizance of the Court of Small Causes by the 
second Schedule to the Small Cause Courts Act. 
[Bennett, J.) Mohammad Ahmad Said Khan v. 
Kishan, 1945 A L.W. 285=1945 O.W.N. (H.C.) 
264. 

Ss. 102 and 115 — Suit to declare non-liability 

to pay tax and to recover tax realised — Nature of decree 
— Second appeal if lies — Revision. 

Where a suit is to declare that the plaintiff is not 
liable to pay a particular tax and to recover the tax 
alleged to be illegally realised from him, the Small 
Cause Court is not competent to try it in view of the 
prayer for declaration. But the claim is sub- 
stantially one for refund of tax and the suit is one of 
a Small Cause nature and a second appeal cannot 
lie from the decree in such a suit, but a revision is 
competent. [Collister, J.) Bansi Lal 0 . Chairman, 
Town Area Committee, Saidpur. I.L.R. (1941) 
All. 216=193 I.C. 633=13 R.A. 434=1940 A. 
L.J. 889=1941 A.W.R. (H.C.) 13=1941 A.L. 
W. l=A.r.R. 1944 All. 144, 

’S. 103 — Second appeal — Power of High Court 

to go into evidence and determine a question. 

Under S. 103, C.P. Code, it is open to the High 
Court in second appeal to go into the evidence and 
determine the question arising in the case, and it 
will do so if it thinks such a course advisable to save 
a remand upon that question. [Fazl Ali and Meredith, 
77.) KuseshwarJhao. Uma Kant Jha. 197 I.C. 
818=14 R.P. 371=8 B.R. 302=22 Pat. L.T. 
1001=A.I.R. 1942 Pat. 188. 

S 104 and O. 43, R. I — Dismissal of appeal 

against order under O. 7, R. 10 — Second appeal, if lies. 
An order dismissing an appeal against an order 
under O. 7, R. 10, C.P. Code, returning the plaint 
i for presentation to the proper Court is not open 
I to a second appeal. [Bennett, J.) Mathura Prasad 
Ram Diian v. Manor ar Das Ram Prasad. 202 I. 
C. 378=15 R.O. 120=1942 A.W.R. (C.C.) 
322 (1 >=1942 O.A, 426=1942 O.W.N, 494=f 
A,I.R. 1942 Oudh 480. 

S. 104 (li (a) and Sch. II para. Refu- 
sal of extension of time to file award and supersession pf 
arbitration — Appealability, ^ ^ 

Where a Court in refusing to grant exteiaion of time 
to file an award also supersedes arbitration and 
sets aside the reference, the order is appealable. Thtt- 
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C.P. CODE (V OF 1908), S. 104. 

latter portion of the order being of no importance 
cannot have the effect of precluding the applicant 
from appealing against the refusal of extension of 
time. (Ghulam Hasan and Madeley, JJ) Chimman v. 
Brit Mohan Das. 18 Luck. 425=204 I C. 144 
=15 R.O. 273=1942 O.A. 298=1942 O.W.N. 
407=1942 A.W.R. (C.C.) 270=A.I.R. 1943 
Oudh 117. 

S. 104 (c), O. 43, R. 1 (m) and Sch. II, 

Para. 16 (2) — Award — Agreed modifications — Objections 
— Disposal — Appealability — Revision, 

Where an award is by consent of parties ordeied to 
be modified and a decree in the light of such modifi- 
cation is also ordered to be drawn up, an order dis- 
posing of objections to such modified award is not 
appealable under S. 104 (c), C.P. Code, for it i.s not 
an order modifying or correcting the award. Nor 
is it a decree which could be appealed against under 
Sch. II, Para. 16 (2). Neither docs it amount to 
an order recording or refusing to record an agreement 
or compromise which could be appealed against 
under O. 43, R. 1 {m). Being an interlocutory 
order it is not revisable cither. {Thomas, ^C.J. and 
Agarwal, J.) Ram Gopal v. Ram Shankar. 17 
Luck 17=196 I.C. 496=14 R.O. 183=1941 O. 
LR. 695=1941 A.W.R. (C.C.) 329=1941 O. 
A. 785=1941 A L.W. 896=1941 O.W.N. 1077 
=A.I.R. 1941 Oudh 598. 

S. 104(1) (f) — Applicabilitv. 

S. 104 (i) (/), C.P. Code applies only to orders 
filing an awardl in an arbitration which look place 
in 1939 without the intervention of the Court, 
{Harries, G. J. and Manohar, Lall, f.) Ram Bhadur 
Thai;. SreeKantJha. 22 Pat. 108=211 I.C. 137 
=16 R.P. 201=10 B.R. 344=A.I.R. 1943 Pat. 
285. 


g, 104(1) (f) and (2) — ^Application under 

Sch. II, para, 20— Decree passed on award without 
recording formal order filing award — ^Appeal filed 
against whole decision but directed against only 
award and not decree — Second appeal — If competent. 
Trailokya Nath Banerji v, Sukumar Basu. [5“^^ 
Q..D. 1936-1940, Vol. I. Col. ia68]. I.L.R. (1940) 
2 Cal- 551=194 I.C. 610=14 R.C. 2=A.I.R. 
1941 Cal. 202. 


— — — S. 104 (1) (f) and (2) — Order filing award — 
Validity of reference challenged— Second appeal— 
If competent. Trailokya Nath Banerji v, Sukumar 
Basu [See O.D. 1936-1940, Vol. I, Col. 1269]. 
I.L.R. (1940) 2 Cal. 551=194 I.C. 610=14 R C 
2=A.I,R. 1941 Cal. 202. 

S. 104 (£) and Sch. II, Para, 2l-~.Relative 

scope of— Filing followed by judgment and decree— 
Appeal— Competency. Kesho Lal v. Laxman Rao, 

^1=13 

— S. 104 (f) and 6. 43, R. (1) (v)—Remam 
tn appeal against refusal to fie award — Second appeal. 

Where in an appeal against a refusal to file ai 
award,the appellate Court remands the case to the lowe 
Court for the award being filed the order is om 
under S. 104 (/) and hence no second appeal lie 
gainst It. It cannot be appealed against a.s om 
under O. 43, R- (i) (0). (Davies.) Sukhdeo v 
Nathu Lau. 1941 A.M.L.J. 40. 

— — — -S. 104 (h) and 0. 21, R. gs— Order direetim 
imprisonment of obstructor— Appeal. 

WTiere an order of unprisonment is passed it 
'^ecution proceeding against a person denyins 
of possession an appeal does not lie. {Almod 


C.P. CODE (V OF 1908), S. 105. 

y. C.) Mahomed Yusaf v. Masalli. 207 I C 
607=16 R. Pesh 16=A.I.R. 1943 Pesh. 58. 

S. 104 (2) — Interpretation of. 

The words of sub-S. (2) of S. 104, C.P. Code 
arc perfectly general and there is no reason to restrict 
their meaning by interpreting tiicin to mean an 
order deciding the appeal on the merits. {Vtrma 
J.) Ummatur Rarab V. Mahadeo Prasad. 196 
I.C. 574=14 R.A. 173=1941 A.W R. (H C ) 
251=1941 O W.N. 1010 (2)=1941 A.L.W.‘826. 
=1941 O.A. (Supp ) 681=1941 A.L.J. S16=A 
I.R. 1941 All. 338. 

— S, 104 (2) — Older under O. 22, R. 10— 

Second appeal. Sec C.P. Code, O. 22, R. 10. 43 
Bom. L.R. 719. 

Ss. 104 (2) and 95 — Second appeal in respect 

of orders under S. 95 — Maintainability. 

In view of the provisions ofS. 164 (2), C.P. Code, a 
second appeal is not complclcnt where an app^t 
against an order awarding compensation under S. 
95, C.P Code, is dismissed. {Torke, J.) Gyam 
Prakasii Mu'Al V. Kisiiori Lal. I.L.R. (1942) 
A. 360=201 I.C. 184=15 R.A. 45=1942 A L 
W. 307=1942 A.L.J. 284=1942 A.W.R. (H.C.) 
114=A.I.R. 1942 AH. 261. 

Ss. 105 and 108 — Appeal from order — Previous 

interlocutory oidci — -If can he agitated. 

S. 105 C.P. Code is explicit that it is only when 
there is an appeal fiom a decicc that the orders- 
prcvioiLS to that decree whU.h could not originally 
be appealed from could be questioned. But where 
there is no decree but only an order of .stay under 
S. 34 Arbitration Act, it is not open to a party 
appealing against such order to agitate the question 
as to whether the trial Judge was right in super- 
seding the reference to arbitration entered into in 
Court or not, {Almond, J. G. and Mir Ahmad, J.) 
Mitiia Shah v. Devi Dass. A.I.R. 1944 Pesh. 33. 

— I S. 105 and O. 47, R, 7— Granting of review — 

Difererice in scope between appeal against order grant' 
ing review and appeal against final decision. 

Where a review is granted and au appeal is filed 
against that order, the attack has to be confined only 
to the grounds act out in R, 7 of O. 47, C.P. Code. 
But if an appeal is preferred again.st the final decision 
itself after review, there is no .such restriction. Only 
if the order granting review is attacked it could be 
done only on the grounds set out in R. 7 of O. 47,. 
C.P. Code. {Bose,J.) AnandraoBauramv. Parwati- 
b.m. I.L.R. (1942) Nag. 487=197 I.C. 221=14 
R.N. 153=1941 N.L.J. 519=A.I.R. 1941 Nag. 
308. 

S. 105 — Interlocutory order — Appeal against with- 
drawn — If debars party from challenging same in appeal 
against final decree. 

An interlocutory order could only be question in 
an appeal from the final decree and it does not make 
any difference that the party had filed an appeal 
against the first order. He will not be debarred 
u that order in the appeal against 

the final decree after he had withdrawn his appeal 
against that earlier order. {Almond, J.C. ana Mir 
Ahmad, J.) Amir Khisro P. Feroz Shah. 207 I.C. 
282=16 R. Pesh. 7=A.I.R. 1943 Pesh. 37, 

^ ~S. 105 — Interlocutory orders— Rule as to appeal 
the case.’’ — Meaning. 

Any defect in any interlocutory order affecting the 
decision of the case may be set with as a ground of 
objection in the memorandum of anneal whether it is- 
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appealable or not. The vvotcls *’ aflccting the decision 
of the case ” mean afi'ecting the decision of the case 
on the meiits, {Ghulam Hamn and Aganval, JJ.) 
Mohammad Najib-uz-zama v, SiH'O ShanivEr. 207 
IC 38=:16 R O. 6=1943 O A. (C.C.) 125= 
1943 O.W N 195=A.I.R. 1943 Oudh 288. 

S 105 — Scope — Suit foi ledtmphon of kanom 

under Malabar Tenancy Act — Application by defendant 
for renewal — Oidet on renewal application not appealed 
against — Appeal from decree in redemption suit — Validity 
of Older on renewal application — If can be a!>itated. 

There is nothing in S, 105, C. P. Code to indicate 
that in cases where an appeal is provided, a defect 
in an order affecUng the decision of the case cannot 
be set forth as a giound of objection in the memoran- 
dum of appeal against the decree in the suit merely 
because no appeal had been filed against that 
Older. Consequently in an appeal against the dcciec 
in a suit for redemption of kanom undci the Malabar 
Tenancy Act, the error, defect or irrcgulai ity 01 validity 
of the order passed on an application foi renewal by 
the defendant (tenant) can be set foith as a ground of 
objection, though the order on the renewal application 
has not been appealed against. {Kuppmwami Atyar, J.) 
Narayanan Nambisan v. Krisiinan Nair. 57 L. 
W. 512=1945 M.W.N. 23 (2)=AJ.R. 1945 
Mad. 3=C1944) 2 M.L.J. 202. 

S. 105 (1) — Construction — “Affecting the 

decision of the case” — Meaning of — Preliminary issue 
in suit decided for plaintiff— Reversal by High Cour* 
in revision — Suit dismissed in consequence — appeal 
to High Court — Order in revision — Correctness of — 
If can be considered in appeal. Pichu Ayyangar 
V. Ramanuja Jeer Swamigal. [See Q,.D. 1936-40, 
Vol. I, Col. 1271]. 194 I.C. 809=14 R. M. 84. 

S. 105 (1) and O. 9, R. 6 — Refusal to peimit 

filing of written statement aftei older to proceed with suit 
ex parte — Agitation in appeal Jroin final decree — Fjject 
of Older to proceed ex parte. 

Where on the defendant’s absence a Couit ordeis 
the suit to proceed ex parte and adjourns it but lefuscs 
to permit the defendant to file his written statement 
and decrees, the suit ex parte on the adjourned day the 
propriety of the Courts refusal of leave to file the 
written statement could be agitated in an appeal 
from the final decree under S. 105 (1), C. P. Code, 
in as much as the order is not appealable under O. 43, 
R. I and defeirdant was not bound to apply under 
O. 9, R. 13. An order to proceed ex parte does not 
forbid the absent party from attending Court and 
taking part in the further stages of the proceedings. 
So no permission is necessary to take such part and 
the order to proceed ex paite need not be formally 
set aside by an order of the Court. {Salhe, S.M. and 
Ross, A. M.). Harciiaran Rai Ramkisiiore. 

1943 R.D. 537=1943 A.W.R. (Rev.) 324=1944 
A.L.J. (Supp.) 17. 

S. 107 and O. 41, R. 27 — Additional evi- 
dence in appeal — Filling up of gaps in evidence — 
Evidence of attesting witness — Production in second 
appeal — If permissible. Kali Charan 0, Suraj Bali. 

Q.D. 1936-40, Vol. I, Col. 3286]. 191 I.C. 
215=13 R.d. 222=A.I.R. 1941 Oudh 89, 

Ss. 107 (2) and 148 — ’Powers of an appellate 

Court to extend time — Limits. See U. P. Tenancy 
Agt, S, 163 (4) and G. P. Code, Ss. 107 (q) and 148. 

1944 A.WR, (Rev.) 159 (1). 

— Ss. 107 (2) and 141 — Scope and effect — 
Civil Revision Petition in High Court — Return under 
O. 7, R. 10 for presentation as appeal in District 
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Court — ^Application for — Maintainability. See C. P, 
Code, O. 7, R. 10. (1942) 2 M.L.J. 99. 

S 109 — Applicability — Application to set aside 

ex paite decree in appeal — Application to excuse delay m 
making application — Order dismissing — Right to grant of 
leave to appeal. 

Neilliei an older dismissing an application for 
setting aside an ex paite decree in an appeal nor an 
ordei refusing to excuse the delay in making the 
application can be held to fall under S. 109 (a) or 
(b) , so as to entitle the applicant to the grant of leave 
to appeal to His Majesty in Council. ( Venkataramana 
Rao and Horwill, JJ.) Ramaswami Udayar v. 
Ramanatiian Chettiar. 202 I C 75=15 E.M. 
428=55 LW. 163=1942 M.W.N. 142=A.I R. 
1942 Mad. 357 (1)=(1942) 1 M.L.J. 291. 

Ss. 109 and 110 — Applicability to proceed- 
ings under U. P. Land Revenue Act. See U. P. 
Land Revenue Act, S. 234 andj,C. P. Code, Ss. 109 
and no. 1944 R.D. 616. 

Ss. 109 and 110 — ^Application for leave to 

appeal — Leave asked foi puiposc of raising new point 
for first time — If to be granted. Mahomed Siiadak 
Koyi Saheb V, Venkata Komaraju. [See Q..D. 
1936-40, Vol. I, Col. 1273]. 193 I.C. 353=13 R. 
M. 656. 

— — — S. Leave to appeal to Privy Conncil — Point 

of law already decided. 

Wheie the point of law involved is clearly laid down 
in the provision of law itself and has also been laid 
down by the decisions of the Courts, no leave to appeal 
to the Privy Council can be granted. (Sathe, S.M.) 
Nizamuddin V. Sheo Prakash. 1944 A W.R. 
(Rev.) 31=1944 R.D 72. 


Ss. 109 and 110 — Scope and eject of— Decree of 

affirmance — Right of appeal — When available. 

Where the decice ol the High Couit is one of affir- 
mance, there is no light of ajipeal unless the appeal 
involves some substantial question of law. {Hamest 
C.J .1 Fazl Ah, and Manohar Lall, JJ.) Raja 
Brajasundf.r Deb v. Rajendra Narayan Bhanj 
Deo. 20 Pat. 459=195 I.C. 344=14 R.P. 109 
=22 Pat.L.T. 736=7 B.R. [906=A.I.R. 1941 
Pat. 269 (S.B.) 


Ss. 109 and 110 — Subjcct-maUer of valuation 

of appeal — If to include inteiest subsequent to appellate 
decree sought to be appealed against. 

The grant of interest subsequent to the date fixed 
for payment in a mortgage decree is discretionary and 
grantable under S. 34, C. P. Code, prior to 1929 and 
the law is the same even aftei 1929. Therefore even 
if the Judicial Committee is likely to reverse the 
decision of the Higli Court on appeal on the facts of 
the particular case it might refuse to awaid interest 
fiom the date fixed for payment in the lower Court, 
Therefore what may or may not be awardable is not 
to be included as part of the claim and if without 
adding the interest the value is less than Rs. 10,000 
a party is not entitled to leave to appeal to the Privy 
Council. 

Qiiacre. — Whetlier after the amendment of 1929 
even interest after the date of suit comes within S. 34, 


1 . P. Code and whether the grant of interest at the 
mtract rate up to the date fixed for payment is 
aligatory, ( Venkataramana Rao and Some^^ya, 
anoaswami Goundar V, Oeeiqial Receiver, Cfom- 
^TORE. I.L.R. (1942) Mad, 618=202 I.C. 170 
T5 R.M. 453=1942 M.W.N 399=55 L.W, 120 
=A.I.R, 1942 Mad. S35=C1942) 1 M.L.J. 296. 
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,gg 109 and 110 — Substantial question of law — 

Question raised for the first time in the applicahon for 

leave to appeaL . « , r- • • 

A question of law raised for the first time m the 

application for leave to appeal to the Privy Council is 
not a substantial question of law which would justify 
the granting of leave to appeal to the Privy Council. 
(Ross 7 M.) Anant Prasad Singh v. Lal Moham- 
mad Singh. 1945 A.W.R. (Rev.) 203 (2)=1945 
R.D. 405. 

S 109 (a) — ” Decree or final order '^ — 

Interlocutory order in execution refusing to allow pleas of 
■want of jurisdiction and limitation at a late stage^Pfot 

In 19C23, a money decree was passed by the Senior 
Subordinate Judge, Ambala, against A”" and some 
others. In April, 1927, the liist application _ for 
execution was made in that Couit and piocccdings 
continued till July 1931, when it was consigned to the 
record room. On 19th August, 1931, the decree- 
holder assigned the decree to Y and after proceeding 
under O. 21, R. 16, G. P. Code, F’s name was substi- 
tuted as the decree holder and execution ordered to 
proceed. In August, 1932, on an application by Y 
the decree was transferred to Delhi for execution 
issuing the certificate to the Subordinate Judge, 
Delhi, Province under O. 21, R. 5, the certificate 
should have been addressed to the District Judge, 
Delhi in whose Court it should have been presented 
and he in turn should have sent it to the Subordinate 
Judge for execution. The mistake was not noticed 
at the time and Y on the ipth January, 1933, presented 
the transfer certificate with a formal application for 
execution in the Court of the Senior Subordinate J ud gc, 
Delhi. ICs right title and interest in some partner- 
ship property were attached and sold after overruling 
objections raised by X. At the conclusion of enquiry 
on remand in. the Letters Patent Appeal X for the 
first time raised two new objections, (i) that all 
proceedings were null and void as the decree had not 
’been transferred for execution to the District Judge 
as it should have been under O. 2 1, R. 5, C.P. Code, 
but had been sent direct to the Subordinate Judge; 
and (2) that the application presented on 12th Jan- 
uary, 1933, was time barred as the first application 
filed on 26th April, 1927, had been presented more 
than three years after the High Court decree. The 
objections were rejected as belated and the sale con- 
firmed and on appeal to the High Court a single Judge 
reversed the order holding that the subordinate Judge 
had assumed jurisdiction which he did not have. 
On L. P. Appeal the order of the Subordinate Judge 
was restored on the ground that X's objections as to 
jurisdiction and limitation were belated. In an 
application for leave to appeal against that order to 
His Majesty in Council, 

Held, so much of the judgment as held that the 
pleas pf want of jurisdiction and linutation could not 
be raised at that late stage will not be tantamount to 
a “decree, or final order.” Accordingly the 
case does not fall unde S. loq, C. P. Code. [Tek 
Ckand, Bhide and Beckett, JJ.) Barkat Ram v. Bhaq- 
WAN Singh. 208 I.C. 89=16 R L. 29=A I R 
1943 Lah. 140 (F.B.). 
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109. 
of 


in S. 109 (a), C.P. 
pas.scd in a suit or a 
a paitition suit of 
dcciee passed on 


. ..... ..§ 109 (a)— “Deergj or final order — Order of 
High Court decreeing plaintiff's claim for possession of 
property upon payment of monity to he ascertained by trial 
Court — Appeal to Privy Council. 

Where the High Court reverses the decree of the 
trial Court and passes a decree in favour of the plaintiff 


entitling him to recover possession ot ceitain pro- 
perties valued at more than Rs. 10,000 on condition 
of his paying .1 sum of money which is to be ascertained 
by the trial Couit according to the directions contained 
in the judgment of the High Court, 

Held, that the order of the High Court is a decree 
and a preliminary decree and i.s, thciefoic, appealable 
to the Privy Council. 

Obiter : The order is also a final oidcr within the 
meaning of S. 109, C. P. Code, {^ditier and Khundkar, 
JJ.) SuRENDRA Nath Sarkar v. Silkndra Nath 
kuNDu. 203 I C. 518=46 C. N 857=AI.R 
1942 Cal, 537=15 R.C. 438 

S 109 (a ) — ‘'Final older" — Meaning of— 

Compromise decree in partition suit — Setting aside on appli- 
cation by minni parties long after deiree — Appeal to High 
Court — Order reuerstng ordet selling aside—Leave to appeal 
— Grant of. 

The expression “final oidei 
Code, contemplate a fin.il older 
proceeding known to law. In 
1928, there was a coinjiroimse 
II— -12 — 1930.01115 -11 — 1937, the defendants in 
that suit who weic minors at llie dale of the compromise 
applied for an outer .setting aside the compiomise 
decree on the ground that tlie provisions of O. 32, 
R. 7, G. P. Code, wore not complied with and that 
their guardians ad litem were guilty of gross negligence. 
The trial Court allowed the application and .set aside 
the compromise decree, holding that the application 
was competent under S. 15 1 and O.47, Rr. i and 2, 
G. P. Code. The High Court in appeal, set aside 
the order of the trial Court, allowing the appeal. 
The defendants applied for leave to appeal to the 
Privy Council. 

Held, that the order of the High Court could not be 
described as and was not a “final order” as con- 
templated by S. 109 (fl), C.P. Code, and hence leave 
could not be granted. {Fazl Alt, C.J. and Agarwala, J.) 
Ramesii Chandra y. Ramanuj, 23 Pat. 903=1945 
P W N. 13=A I.R. 1945 Pat. 149. 

’S. 109 (a) — ‘Final order' — Meaning — Order 

that a parly is entitled to be substituted in place of deceased 
parly — If open to appeal to Priiy Council. 

An order of an appellate Court is not final order 
within the meaning of S. 109 (n), G, P. Code, unless 
it finally disposes of the rights of parties in relation 
to the suit and hence an order which merely decided 
that a particular person was entitled to lie substituted 
in place of a deceased party is not a ‘ final order ' as 
contemplated by S. 109 («), G. P. Cotie, and is not 
appealable as such, (Agarwal and Madeley, JJ.) 
Ham Sarah Das 0, Har Kisiian Das. 198 I.C. 658 
=14 RO. 426=1942 A.W.R fC.C.) 75=1942 
R.D 173=1942 OA 53=1942 O.W,N.100= 
A.I.R. 1942 Oudh 283. 

S.109 (a ) — “Final order" — Order dismissing 

appeal for non-proseculion. 

An order dismissing an appeal for non-prosccution 
is neither a decree nor a final order passed on appeal 
within the meaning of S. 109 (ti), C. P.Code. (Thomas, 
C.J. and Agaruml, J.) Jagdisii Kumar Singh v. 
Hari Krishen Das. 199 I C. 835=14 R.O 525= 
1942 O.A. 135=1942 O.W.N 206=1942 A, W. 
R. (C.C.) 156=A I.R. 1942 Oudh 362. 

— 'Ss. 109 (al and fc) and 110 — ‘Final ordet’ 

— Order of remand — Application for amendment of decree 
under S.Qof the U, P. Debt Redemption Act directed to he 
restored. 

The High Court in disposing of an appeal remanded 
the case hack to thi« 1 
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“that the application of the judgment-debtors under 
S. 8 of the U. P. Debt Redemption Act be restored 
to its original number and the amount due to the 
decree-holders under S. 8 of the U. P. Debt Redemp- 
tion Act be ascertained, and the decree be amended, 
and after the decree has thus been amenaed in exe- 
cution should proceed in due course of law ” On a 
question whether leave to appeal to the Privy Council 
against such order could be granted, 

Held, that the application foi execution lemained 
a subsisting application and the execution remained 
pending. In other words proceedings w'hich had 
given rise to the present applications still remained 
live proceedings and the case, therefore, did not fulfil 
the requirements of S. log [a) or of S. no of the 
G, P. Code. {Iqbal Ahmad, C.J. and Smha, J.) 
Nauain Das v. Alaudoin Khan. I.L.R (1945) 
All. 443. 

S. 109 (a) — Final order passed on appeal — 

Order by High Court in revision under S. 75 (i), 
First Proviso, Provincial Insolvency Act— Leave to 
appeal to Privy Council — If can be granted. See 
pROviNCtAL Insolvency Act, S. 75 (i), First Proviso. 
I.LR (1944) Kar 216. 

S. 109 (a) — Pinal order — Order under S. 115, 

C. P. Code — If one '‘passed on appeal” 

An order passed under S. 115, C. P. Code, which 
can be only made when there is no “ appeal ” cannot 
be said to be an order passed “on appeal” within 
the meaning of S. 109 (a), C. P. Code. (Wadsworth, 
and Patanjali Sastri, JJ.) Adaikappa Chettiar v. 
Ramarata Thevae. 56 L.W. 385=1943 M.W 
N. 563=-I.L.R. (1944) Mad. 372=213 I.C. 82 
=17 R.M. 1=A.I.R. 1943 Mad. 614=(1943) 2 
M.L.J. 158. 

— — — Ss. 109 (a) and 110 — Final order — Orders 
under S. 66, Income-tax Act — Appeal to Privy Council — If 
governed by Ss. 109 and no. 

Appeals from orders passed under S. 66 of the 
Indian Income-tax Act are regulated by Ss. 109 and 
no, G. P. Code. (Harries, C. J., Fail Mi and Manohar 
Lall, JJ.) Harihar Gir t». Commissioner of Income- 
Tax, B. & O. 20 Pat. 561=195 I.C. 589=14 
R.P. 133=7 B.R. 951=22 Pat L.T. 341=1941 
I.T.R. 246=1941 P.W.N. 267=A.I.R. 1944 
Pat. 225. 

S. 109 (a) — Final order — Remand by High Court 

directing disposal of lemaining issues — Appealability. 

An order of remand passed by the High Court 
directing the trial Court to dispose of the remaining 
issues in the case which had been left undetermined is 
not a final order within the meaning of S. 109 (a), 
G. P. Code, and as such it is not appealable. ( Thomas, 
C.J. and Ghulam Hasan, J.) Rajeshwar Bali v. 
Rajendra Bahadur Singh. 1944 A.W.R. (C. 
C.) 289=1944 O.A. (C.C.) 289. 

S. 109 (a) and U. P. Encumbered Est- 
ates Act (1934), S. 13 — ‘Final order’ — Remand to 
lower Court to enable filing of written statement by credi- I 
tors. 

Where the High Court remands a case under the 
U. P. Encumbered Estates Act and directs the lower 
Court to allow an opportunity to the respondents to 
file their written statements and then to proceed to 
adjudicate upon the rights of parties in accordance 
with the Act it is not a “ final order” within the mean- 
ing of S. 109, C.P.' Code and hence leave could not 
be granted to appeal to the Privy Council. (Iqbal 
Ahmad, A.C.J. and Verma, J.) Aidal Singh w. Mata 
Prasad. I.L.R. (1941) All. 573=196 I.C. 340. 


=14 R. A. 153=1941 O.A. (Supp.) 514=1941 
R.D. 656=1941 A.LW. 738=1941 O.L.R. 674 
=1941 A.W.R. (H.C.) 219=1943 A.W.R. 
(Rev.) 585=A.I.E. 1944 All. 333. 

S. 109 (a) — Order rejecting application for review 

—Appeal. 

An order by the High Court rejecting an appli- 
cation for review of a decree passed by it on appeal, 
IS not an order made “on appeal ” within S. 109 (a), 
C, P. Code, and is not, therefore, appealable to His 
Maj esty in Council. (Mitter and Akram,JJ. ) Dwar- 
kadas Kedar Bux V. Gajanan. 49 C.W.N. 758. 

Ss. 109 (a) and 110 — Valuation — Subject^ 

matter in dispute in trial and appellate Court less than 
Rs. 10,000 — Decree for more than Rs. 10,000 — Appeal 
to Privy Council if lies. 

Where the subject-matter in dispute both before 
the District Court and the Judicial Commissioner’s 
Court was less than Rs. 10,000 though the decree 
passed by the Judicial Commissioner was for more 
than Rs. 10,000 leave to appeal to Prii^y Council 
could not be granted. (Davies.) Girdhar Lal v. 
iisHAN Devi. 1942 A.M.L.J. 29. 

— Ss. 109 (a) and 110 — Valuation — Suit for 

redemption — ■ Value of property if can be taken into account 
when question of ownership is not involved. 

Where in a suit for redemption the question of the 
ownership of the property is not in dispute, its value 
cannot be taken into consideration in computing 
the valuation for purposes of appeal to the Privy 
Council under S. 109 (a) read with S. 1 10, C. P 
Code. (Thomas, C.J. ana Ghulam Hasan, J.) Rau 
Asrev V. Rameswar Prasad. 218 I.C. 338=18 
R.O 21=1944 O.A. (C C.) 91=1944 A.L.W, 
176=1944 A.W.R. (C.C.) 91=1944 O.W.N, 
129=A.I.R. 1944 Oudh238. 

Ss. 109 (b) and 111 — Scope — ^Arbitration 

Act, S. 33 — Application under — Rejection by single 
Judge of High Court — Appeal rejected as incompe- 
tent — ^Appeal to Privy Council — ^If lies — Leave — 
can be granted. See Arbitration Act, S. 39 (2). 
45 Bom. L.R, 384. 


S. 109 (c) and U. P- Encumbered Es- 
tates Act (1934), S. 6— Appeal— Competency— Order 
n revision quashing an order under S. 6, U.P. Encumbered 
’Istates Act. 

Where an order is passed in revision quashing an 
>rder passed under S. 6 of the U. P. Encumbered 
Estates Act, there is nothing to ^ prevent an appeal 
to the Privy Council lying against such an order 
mder Cl. (e) of S. 109, C. P. Code, provided 
it is certified to be a fit one for appeal to His Majesty 
in Council. (Shirrefi, S. M. ana Sathe, J.M.) Khu* 
5 HHAL Singh v. Gokal Chand. 1942 A.W.R. 
(Rev.) 117 (2)=1942 O.A. (Supp.) 134 (2)= 
1942 O.W.N. (B.R.) 254=1942 R.D. 343. 

Ss. 109 (c) and 115 — Certificate of fitness to 

appeal to Privy Council — When could be granted— Revision 
against award. 

A case should be certified to be a fit one to appeal 
to His Majesty in Council under S. 109 (c), C. P» 
Code, when it is of wide public importance and the 
principle,whenfinally decided by their Lordships of 
the Privy Council would be of benefit not only to the 

people who were directly involved in the litigahon 
but also to the public at large. Where the queshon 
was whether a revision against an award was n|rhny 
held by the Chief Court to raise a queshon ot 
diction the decision on that point, would not w a 
decision on a matter of general public mportance 
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and leave could not be granted under S. log (r), 
G. P. Code. iXorke and Aganval, JJ.) Mool Ciiand 
V . Phooi Chand. 192 I.C. 778=:13 R.O. 408= 
1941 A.W.R. (C.C.) 63=1941 O L.R. 233=; 
1941 O.W.N. 130=1941 O.A. 135=A.I.R. 
1941 Oudh245. 

— — S, 109 (c ) — Cerlificaie of fitness under — When 

should be granted. 

A certificate of fitness under S. 109 (t), C.P. Code, 
sJiould be granted only if the decision afiecls not only 
parties to the suit but is of such great public impoi lance 
depending on general piinciplcs and of such a nature 
that it may govern numerous cases. {Grille, C.J. and 
Puramk, 7.) Gangaram v. Baiutji. I. L.R. (1943) 
Nag. 580=204 I.C. 338=15 R.N. 155=1942 N. 
L.J. 386=A.I.R. 1943 Nag. 76. 

— S. 109 (c) — Certificate under — When may he 

granted. 

Under S. 109 ( 0 ) C.P. Code, a case can be cerlified 
to be a fit one foi appeal to His Majesty in Council 
only when it iavolvc.s a question of great public or 
private impoitance. It is not enough that theie is 
a substantial question cither of fact oi of law. {Mitier 
and Akram, JJ.) Dwarakadas Kadau Bu.x v. 
Gajanan, 49 C.W.N .758 

S. 109 (c ) — -Certifuale of fitness under — When 

to he granted. 

In order that a High Court may be justified in 
granting a certificate under S. 109 (c), C.P. Code 
the legal questions for decision must be of great 
public or private impoitance. (A/. R. Davies.) 
Umrao Map Seth v. Sethani Mukand Kanwar. 
1941 A.M.L.J. 134. 

S. 109 (c) — Geitificate of fitness under — 

When to be granted. Musaheb Khan v. Raj Kumar 
Bakshi. {See Q,.D. 1936-1940, Vol. I, Gol. 1279.]. 
Luck, 716. 

— " — ’S. 109 (c) — Interpi elation — "Fit one for appeal” 
— Meaning of— Leave against refusal to stay criminal com- 
plaint — If can be grantm. 

The meaning of the expression ‘ fit one for 
appeal’ in S. log (c), C.P. Code, is tliat 
the question should be either of great 
general importance to the public at large 
or great private importance to the particular litigant 
and the matter is not measuiable in money. As 
it could not be said that a refusal to stay a criminal 
complaint would be a matter of great private import- 
ance to the particular accused, leave to appeal lo 
Privy Council against such refusal cannot be granted. 
{Collister and Bajpai, JJ.)RADHEy Lal v. Nirantan 
Nath. I.L.R. (1941) All. 364=194 I.C, 606= 
14R,A. 3=1941 A.CrC. 98=1941 A.L.J. 265 
=1941 A.L.W. 319 (2)=42 Cr.L.J. 370=1941 

193=1941 A. 

W.R. (H.C.) 120=A.1.R. 1941 All. 211. 

— - — -S, 109 (c) — "Final order” — Order in summary 
restitution proceedings — Appeal to Privy Council — Com- 
petency. 

An order passed in summary proceedings for re- 
stitution, is not a “final order” within the meaning 
of S. 109, G. P. Code, so as to permit of an appeal 
to the Privy Council. An order cannot be said to 
be final unless it finalK disposes of the rights of the 
parties. [Fad AH, C.J. and ManoharLall, J.) Indo 
Swiss Trading Co. v. Hemendralal Roy. 24 Pat 
614, 

— — — S, 109 (c) and 110 — Leave to appeal— 
Gnmds for granting— Appeal irwoloing large stakes— If 
tifflcimt ground. 


C.P. CODE (V OF 1908), S. 109. 

Tile fact that largo slakes aic iiuolvcd in an appeal 
would not in itself he a ground foi giaulmg leave to 
appeal to ills Majesty in Council. (Pandrang Ron) 
and Abdur Rahman, JJ.) MAn\in,yA Royal v. 
VeerabasaVa CniKKA Royal. 204 I.C 456=15* 
R.M. 764=1942 M,W N 136=A.I.R. 1942 
Mad. 368=(1942) 1 MLJ 309. 

— S 109 (c) — Leave under — When can be granted 

— Wheie matter not of public impoilanct . 

When the question iiuolvcil is not of public impor- 
tance leave to ajiiieal laii be giantcd under S. 109 
(f) only m spei lal cases m which the matter m dispute 
is incajialilc of being valued in money. {Agarwal 
and Maddt’v, JJ.) Hari S\r\n Das r. Har Kisiian 
Das. 198 I.C. 658=14 R.O 426 1942 A.WR 
(C C ) 75=1942 RD 173 1942 O.A. 53= 
1942 O.W N. 100 =A I R 1942 Oudh 283. 

— -S 109 (c)- -/Vi/'/it tntpail.iine. 

Whcic the oidei of llic Bo.ud ol R( \cmi(' deckles a 
question as to whether the decision oi .isjiccial Judge as 
to jnojsru'tary iigiits siioiild ix’ .loejited or wliether 
it sliould lie ovciiiih'd by a fuillier iiujuiry by the 
Collector, it IS not a iiiatUu of siu li juiblu iinjioitance 
as would justiiy a ieleicne<' to the I’livv Council, 
{ Il / itpcr , S . M .) Maiiabir Pk\sm) fi .Shah Mukht.xr 
Ahmmj. 1941 RD 792=1941 A W.R. (Rev.) 
1090=1941 O.A (Supp ) 880. 

S. 109 (c) — Public unpoUame — Inteipiiiation 

of Ss, 7O (h) and 77 of the 'I J\ .It/. 

The niteipietation ol Ss. 76 {h) and 77 oftheT.P. 
Actwlucli must lie net essaiily ariived at on a consider- 
ation of the document in issue, is not a qut'sUon which 
is cither of public impoilantc or of jinvaU* importimee 
whicli will .serve, as a lueccdent foi t.cse.s likely to 
arise in future. (Thomas, C. J, and Ghulam Henan, J.) 
Ram AsRiiV Rami, s\v\R Pras.au. 218 I.C 338= 
18 RO. 21=1944 O.A. (C.C.) 91 1944 A.L. 
W. 176=1944 A.W R. (C.C.) 91- 1944 O.W. 
N 129=A.I.R, 1944 Oudh 238. 

S 109 (c ) — Piilic or private imporlanec— fhiestion 

of interpretation of sections of' a temporary enactment — 
Delaying tactics to be guarded agnbnt. 

The que.stion involving tlie inteipretation of two 
.sections of a temporary .'\ct ranuot be said to be a 
question of ‘public importance’. Where the amount 
in dispute is relatively small in proportion to the whole 
claim, it is not of ‘ great private importance’ either. 
One of the matters which must invariably be taken 
into consideration in this connection is whether 
the permission, lo appeal is likely to delay the settle- 
ment of the substantive dispute between the parties 
unduly. {Ghulam Hasan, J.) Ram Dulaui v. 
Gaya Prasad. 20 Luck, 259=1945 A.W.R. 
(C.C.) 36 (2)=1945 A.L.W. (C C.) 38=1945 
O.A. (C.C ) 36 (2)=1945 O.W.N. 38=A.I.R. 
1945 Oudh 241. 

S. 109 (c) — Public or private importance-— Test. 

The mere existence of a substantial tjuestion of law 
doe.s not give jurisdiction to appeal under S. 109 (e), 
G.P. Code and the question involved in the case 
must be one of great public or private importance. 
If a question which does not affect any large bodies 
of persons or communilles Is not one of great 
public importance. By private importance is meant 
private importance to both parties to the litigation 
and not only to one of them. A certificate should 
not be granted where it would not be right to call 
upon a party whose financial interest in the matter 
IS too small to incur the risk of the cost of the appeal. 
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C P. CODE (V OF 908), S. 109. 

{Ghidam Haim and Madcley, JJ.) Barkiiandi Mahesh 
Pratap Narain Singh v. Radana. 204 I.C. 608= 
15 R.O. 381=1943 O.W.N. 23=A.I.R. 1943 
Oudh 266. 

S. 109 {z)-~Scol)e. 

When theic IS no question of great public importance 
and the suit is one for property only and so definable 
in money value, the case does not come within S. 
109 (c) of 0. P. Code. [R. C. Miller, Khundkar and 
Pal, JJ.) Bidiiaba'ii Devi v. Ramendra Narayan 
Roy. 202 I.C. 551=15 R C. 355=47 C.W.N. 9 
=A.I.R. 1942 Cal. 498 (S.B.). 

S. 109 (c)— Substantial question of law — 

'Question whether repoit of enquiry into pauperism 
by Subordinate Goiut is binding on appellate Court. 
See C, P. Code, O. 4 U R. 2 and S. 109 (t). 1942 O. 
W.N. 305. 

S. 110 — Affirming decree — Appeals against 

same decree by both parties — One dismissed and 
other allowed — Only one decice issued — y\pplicatioii 
for leave to appeal by party whose appeal is dismissed 
— Competency. Chokkalingam Chetii v. Officiai. 
Assignee, Madras. [See Q.D. 1936-1940, Vol. I, 
Col. 3286.]. A.I.R. 1941 Mad. 22 7. 

— S. 110 — Affianing decree—Chief Court ajjiirmwg 

everything and only coruding a mistake winch was an 
oversight. 

Whether a decree is one of affirmance or not must 
depend upon the facts and cirscumstances of each 
case. Where the Special Judge owing to an over- 
sight awarded interest at a rate not permissible 
under S. 27, Encumbered Estates Act and the Chief 
Court apart from correcting it did nothing and dis- 
missed the appeal the decree of the Chief Court 
affirmed the decree of the Special Judge. [Thomas, 
H.J. and Ghidam Hasan, J.) Duputy Commissioner, 
Hardoi y. Mst. Munnu Bibi. 202 I C. 767=15 
RO 153=18 Luck 457=1942 O.W N. 527 = 
1942 A.WR (C.C.) 324 (2)=1942 O.A. 435 = 
A.I.R. 1942 Oudh. 478. 

— — — S. 110 — -Affirming dense — Decision leversed in 
pari and maintained as to be remainder — Right of appeal 

If the decree under appeal to His Majesty in 
Council varies in any way the decision of the Court 
immediately below, then the proposed appellant 
has a right of appeal notwithstanding that no sub- 
stantial question of law is involved. [Almond, J.C. 
and Mir Ahmad, J.) Saran Singh d. Dwarka Nath. 
208 I.C. 162=16 R. Pesh. 20=A.I.R. 1943 
Pesh. 45. 

I — ; — S. 110 — Affirming decree — Deciee partly main- 
taining lower Court's decision and haitly reversing it. 

If the High Court partly affirms and partly reveises 
the decision of a Couit immediately below, the person 
aggrieved by the affirmed portion of the decree 
has no right of appeal to His Majesty in Council 
against that ]portion of the decree merely because 
in the other' portion of the decree a variation 
has been made entirel-^ to his satisfaction and he 
has no appealable grievance in respect thereof. 
For the purposes of S. no, G.P. Code, a decree or 
order to be appealed from, where it partly maintains 
the decision of the Court immediately below and 
partly reverses it, is deemed to be one of affirmance 
when the subejet-matter of the appeal to His Majesty 
in Council is confined only to that part of the decree 
or order which affirms the decision of the Court 
Below on that matter. [Din Mahomed, Blacker and 
Ahdur Rahman, JJ.) WAHro-tro-DiN v. Makhan 
Lal. 218 I.C. 1=A.I.R. 1944 Lah. 458 (F.B.). 


C.P. CODE (V OF 1908), S. 110. 

— S. 110 — AJfiiming decree — Decree vaiied only as 

to costs. 

A d ecree of the High Court which only varies that 
of the Court below on a matter of costs is a judgment 
of affirmation within the meaning of S. no. [Almond, 
J.C. and Mir Ahmad, J.) Nathu Mal v. Abdijt 
Ghafur. 209 I.C. 577=16 R. Pesh. 41=A.I. 
R. 1943 Pesh. 81. 


— S. llO — Affrming judqmnt — Variation of aecree 

by consent of parties— Effect-Leave to appeal. 

Wheie m appeal to the High Court, the decree 
of the Court below is varied in some lespects by 
consent of parties, the decree is one of affirmance 
under S. no, C.P. Code, and leave to appeal to the 
Privy Council cannot be granted unless a substantial 
question of law is involved m the case. [Fa<.l Ah, 
C.J. and Manohar Lall, J.) Prandhandas v. Pro- 
mode Chandra Deb. 24 Pat. 637=A.I.R 1946 
Pat. 19. 


-- ■ — S. 110 — Affrming decree— Defendant remaining 
ex parte — Appeal by other patties — Finding called for 
on application by other defendants under Madias Act, IV 
of 1938 — Deciee scaled down as legaids them but left 
intact as regauls cx parte defendant not appealing — 
Application by lattei for leave to appeal — Ataintamabihiy 
— Ojmtion of fact — Grant of leave 


The petitioner was the ist respondent in a suit to 
recover money on mortgage deeds and piomissory 
note executed by him, the other defendants being 
the members of the family of which the ist defendant 
(petitioner) was managei. The ist defendant was 
ex pnrte and the other defendants pleaded that they 
were not liable for the debts incurred by the petitioner. 
Some of the defendants were exonerated and a decree 
was passed against the rest. All the parties except 
the petitioner filed appeals and in appeal the High 
Court held that all the defendants were liable for 
the debts. In the meantime the Madras Agri- 
cultiuists’ Relief Act came into force and the 


defendants 2 to 7 applied for scaling down the debt. 
The case was sent down to the liialCouit for findings 
as to whether the dcbtois were agncultuiists. The 
lower Gouit found that the debtois were agiiculturists, 
but this finding was objected to in the High Court 
by the creditors. The Pligh Court accepted the 
finding as regards defendants 2 to 7 and allowed 
scaling down, but did not accept the finding as 
regaids the petitioner and held that as he had not 
appealed against the decree and had not himself 
filed any application under Madras Act IV of 
1938, the decree against him should stand undisturbed. 

Held, (i) that the decree of the High Court was 
one of affirmance of the decision of the trial Court 
within the meaning of S. no, G.P. Code; (a) that 
the fact that a fresh right was given to the defendants 
by the Legislatuie under Madras Act, IV of 1938 
and on that question as to whether the petitioner 
was entitled to the benefits of the Act, the two Courts 
differed did not make any difference ; (3) that the 
light of the petitioner did not involve any question 
of law and involved only a pure question of fact 
and consequently the appeal did not involve a 
substantial question of law within the meaning 
of S. no, C.P. Code, which would justify the grant 
of leave to appeal to His Majesty in Council. [Sotnayya 
and Happen, JJ.) Kailasa Tevar v. Viswanatj^ 
Ghettiar. I.L.R. (1944) Mad. 890=218 I.Q. 
227=18 R.M. 14=57 L.W. 158=1944 M.W.N. 
143=A.I.R. 1944 Mad. 269=(1944) 1 M.L, J. 


193 . 
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C.P. CODE (V OF 1908 ), s. no. 

S. IIQ— Affirming judgment— Dismissal of appeal 

md allowing of cross objections partly— Right of appeal to 
Privy Council. 

Where an appeal and cioss objections are filed 
against a decree and the High Court in the main 
appeal confimis the decree of the lower Court 
but allows the cioss objections partially the meic 
fact of the cioss objections being allowed, and the 
decree of the lower Court being modified accordingly 
would not give the right of appeal to the paitv who 
would not otherwise have that right undet S, 1 10 
of the G.F. Code. {Ghulam Hasan and Madely, JJ.) 
Ram Naresh Singh v, Jai Raj Singh. 20 Luck. 
256=1944 O.A. (C.C.) 255=1944 O W.N 372 
=1944 A.W.R. (C.C.) 255=A.I.R. 1944 Oudh 
295. 

-S. 110 — Affirming decree — High Court maintaining 


C.P. CODE (V OF 1908), S. 110 

and arc ticatcd as cxtiancous to the subject-matter 
of the suit. Whcie a decision of the Court below 
was afiiinied by the High Couit m all matters except 
m regard to costs which exceeded Rs. io,ooo and 
the paity benefitted by the vauation sought leave 
to appeal to Pi ivy Council, held that the appeal 
to the Privy Council ttmld not lie taken by such 
paity as of light. {Iqbal Ahmed, C.f. and Dar, f.), 
Maoiio PuASAU ?• Gauri Sn\NK\R Pras.ad. 209 1 
C 532=1943 O.A. (H.C.) 187.:-1943 A.L W 
495=1943 OWN. (H.C.) 293=1943 A.W.R. 
(HC.) 187=1. L.R. (1943) All 840=16 R.A 
146=1943 A LJ. 378=A I.R 1943 All. 358. 

-S. 110— Afjumui!’ decree — U'hat is — “Decree'* 


— ‘ ‘ I)e< n ton ’ ’ — A leaning of. 

The Icmi “decice” used in connection with the- 
High Gouit and the exi)ies.sioii “decision” used 
in regard to the lower Couit iii S. no, C.P. Code, 
do not mean exactly the .same thing ; a single decree 
may comprise several decisions, and each decision 
may relate to a distinct muttei. It cannot be said 
that any variation m a deue<- is enough to take it 
out of the last paiagiajih of S. no. A suit on behalf 
of a trust foi levcovtuy ol imssession of ceitain pro- 
pcitics was dismissed; in appeal the High Court 
also rejected the prayer fot i»o.ssessum but directed 
the defendant to pay into Couit a sum of Rs. I2,I00' 
for the benefit ot the tiust, on the offer and under- 
taking of the defendant's (ounsel a.s a matter of 
concession aiul not a.s a decision of tlu' Court. The 
High Court also gave ceilaiu directions regarding 
the amount. 

Held, that the deciee of the Higli Court as regards- 
prayer for po.sse.ssiuu was afliuning the decisions 
of the lower Court within the meaning of S. IIO,. 
C.P. Code, that as regards the sum directed to be 
paid into Court it did not form the subject-matter 
of the proposed appeal, having been fully .satisfied, 
and leave to appeal could not be granted as there 
was no substantial question of law, {Abdur Rahman 
and Somayya, JJ . ) KAUUNAr.AVA Vklanoapuu 
Pandian V. Rev. Fathfr Pionot. 208 I.C. 65=16 
R.M. 163=55 L.W. 589=1942 M. W.N. 565= 
A.I.R. 1943 Mad. 67=(1942) 2 M.L.J. 350. 


decree of lower Court but superseding order as to costs- 
Decree, if one of affirmance. 

Where the High Court in appeal maintains the 
decree of the lower Court, the dectee is one of affirm- 
ance notwithstanding that the High Court interferes 
with the lower Court’s decision in regard to costs 
and supersedes the lower Court’s order as to costs. 

{Panctrang Row and Abdur Rahman, JJ.) Maiiadeva 
Royai. V, Veerabasava Ghikka Royal. 204 I C. 

456=15 R.M. 764=1942 M.W.N. 136=A.I.R. 

1942 Mad. 368=(1942) 1 M.L.J. 309. 

— S. 1\0—Affiirming decree — Meaning of. 

Where the decree of the High Court as a whole 
does not affirm the decision of the Court below 
taken as a whole it cannot be said to be an affirming 
■decree and an aggrieved party will be entitled to 
appeal to His Majesty in Council without showing 
that a substantial question of law is involved, 

(Harries, C. J., Fazt Ali and Manokat Lai, JJ.) 

Raja Brajasunder Deb v. Rajendra Narayan 
BhanjDeo, 20 Pat. 459=195 I.C, 344=14 R. 

P. 109=22 Pat.L.T. 736=7 B.R. 906=A.I.R. 

1941 Pat. 269 (S.B.). 

■; — - — S . 1 1 0— Affirming judgment— Variation introduced 
in decree due to voluntary relinquishment of relief formerly 
stought. 

Where so far as the High Court has occasion to 
deal with the matter in controversy before it, the 
decree of the Court below has been affirmed, and 
the only variation that is introduced in the decree 
IS due to the voluntary relinquishment of a relief 
sought for before and granted by the lower Court, 
and not the result of an adjudication by the Hiffh 
Court, the decree of the High Court is to all intents 
and purposes, a decree of affirmance within the __ 

SSl'lal anrf Mahomed, 1 Tire dhectly or indirectly ’ in S. 1 10 , C.P 

1944 Lah 329 (F B^ a.'-. iV.i.K. gemto futun. (Ghulam Hasan and Madeley, JJ.) 

^ ‘ I Barkhandi Mahesh Pratap Narain SiNOH ». Radha- 

NA. 204I.C. 608=15 R.O. 381=1943 O.W.N. 
23=A.IR.1943 Oudh 266. 

S, 110 — Court ^immediately below*— Single Judge 


— S. 110 — Applicability — Case under S. 60 ( 3 ), 

Income-tax Act — Order of summary rejection — Appli- 
cation for leave to appeal to Privy Council — If can 
be granted — Scriou.sncss of quc.slion involved— -If 
ground for grant of leave. See Income-tax act, 
S. 66 ( 3 ). 20 Pat. 561. 

— S. no — Construction — “Dhectly or indirectly^ 

1 — Possible future suits. 


-S. 110~-4^nning decree— Variation 


^ to costs exceedi^lH. iJ^oo-Party be'nffitted ^vaZtSn 
if entitled to appeal to Pnay Council— Such variation if 
relevant for purposes of variation. 

The language of S. no, C.P. Code, is wide enough 
to cover the case of any variation in the decree, but 
the lanpage should be restricted to variation with 
regan to the subeject-matter of the suit and should 
not be extended to those variations which ar^S 
stnctly the subject-matter of the suit and which 
are matters xn the discretion of the Court For 
ffie purpose of the valuation of appeal to His Majesty 
in Council costs are not taken into consideration 


of High Court. 

Where a Bench of two or more judges has affirmed 
on a Letters Patent Appeal the judgment of a Judge of 
the High Court, sitting singly on the original side, 
the decision of the single Judge is the decision of 
the Court immediately below the Court passing the 
decree or final order within the meaning of S. no, 
G. P. Code. In such a case, a certificate of fitness for 
leave to appeal to His Majesty in Council can be 
granted omy if the appeal involves some substantial 
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c, P.CODE (190S), s. no. 

question of law. {Derbyshire, C.Jf. and Pamkndge, jf.) 
Probhawati Kanwar 0 . Panmal Lodha. 45 C.W. 
N. 1002 . 

'S. 110 — Court immediately below — Single Judge 

of High Court. 

Per Full Bench {Blacker, J., dissenting). — ^For 
the purposes of S. i lo a Judge sitting singly, not on 
the original side, but on the appellate side of the High 
Court IS not a Court immediately below the Letteis 
Patent Bench which hears an appeal from his decision. 
{Din Mohamed, Blacker and Abdur Rahman, JJ.) 
WAHiD-tjD-niN f. Marxian Lal. 218 I.C. 1=:A.I.R. 
1944 Lah. 458. (F.B.). 

■ — 'S. 110 — Right of appeal — Modification of extent 

of liability. 

An appellant is entitled to challenge the decision 
of the High Court even if the High Court has modified 
in his favour a decision of the trial Couit, wheie the 
amount involved is Rs. io,ooo or upwards. Where 
the trial Court awarded interest to the plaintiff 
which amounted to Rs. 18,700 and the High Court 
on appeal by the defendant reduced only the amount 
of interest to Rs. 12,380 and the defendant denied 
his liability for interest, since the decision of the 
trial Court in regard to the extent of the liability 
has been modified by the High Court the defendant 
is entitled to a certificate under S. no of the C. P. 
Code. {Thom, C.J., Collister and Ganga Nath, JJ.) 
Jaggo Bai V. Harihar Prasad Singh. I.L R. 
(1941) All. 180=192 I.C. 461=13 R.A. 325= 
1941 A. W.R, (HC.) 14=1941 O.A. (Supp.) 40 
=1941 AL.W. 2=1940 A.L.J. 869=A.I.R. 
1941 All. 66 (F.B.), 

S. llO — Subject~matter — Contract giving rise to 

recurring claims — Suit for damages limited lo Rs. 6,000 
for two years and for injunction — Injunction valued at 
Rs. 100 for Court-fee — Leave to appeal — Right to grant 
of — Approbate ond reprobate — Application of doctrine. 

The sum of money actually at stake in a suit or 
appeal may not lepresent the true value of the subject- 
matter in dispute. The proceeding may, in many 
cases, such as a suit under a contract, raise the entire 
question of the contract relations between the parties, 
and that question may when settled one way or the 
other, affect a much greater value, and its determi- 
nation may govern righte and liabilities. Where 
in a suit on a contract giving rise to recurring rights 
and liabilities, claiming damages to the extent of 
Rs. 6,000 for a period of about 2 years and for a 
mandatory injunction, the plaintiff values the relief 
of injunction at Rs. 100 , it cannot be said that the 
valuation given in the plaint is conclusive. The 
question of the contract relations between the parties 
would affect a much larger amount than Rs. 6,000 
claimed in the plaint, the claim for damages being 
a recurring one. Nor would the valuation be binding 
upon the plaintiff so as to preclude him from con- 
tending that the value of the subject-matter of the 
suit is more than the valuation which he himself 
chooses to put in the plaint. When the plaint is not 
required to be valued for purposes of Court-fee accord- 
ing to the real or market value but upon some other 
basis, the doctrine of “probate and reprobate” 
does not apply, and the plaintiff may show when 
applying for leave to appeal to the Privy Council 
that the value exceeds Rs, 10 , 000 , as required by S. 

1 10 , C. P. Code, although the Court-fee was paid 
on a lesser amount or upon a notional valuation put 
upon an injunction. {Lobo and Tyabji, JJ.) Govindji I 

Q. D. 1-61 


C. P. CODE (1908), S. 110. 


& Co. V. pREMji Damodar, IL.R. (1944) Kar'^ 
163=220 I.C. 314=A.I.R. 1944 Sind 190. 

S. 110 — Substantial question of law. 

Where there can be no two opinions on a point 
of law or where a point of law has been finally settled 
by their Lordships of the Privy Council, then there 
is no substantial question of Law involved. Where 
the rules in question are in themselves so clear that 
there can be no two ways of interpreting them no 
substantial question of law arising in the appeal. 
{Almjond, J.C. and Mir Ahmad, J.) Nathu Mal v. 
Abdul Ghafur. 209 I.C, 577=16 R. Pesh. 41=A» 
I.R. 1943 Pesh.81. 

S, 110 — Substantial question of law— Decision 

as to admissibility of documents — Leave to appeal. 

The words “substantial question” m S.^ no, 
G. P. Code, must be understood^ in their being of 
substance to the parties, a decision holding that 
certain documents, which are of great importance, 
are inadmissible in evidence, is a substantial question 
of law which would justify the grant of leave under 
S. 1 10 , G. P. Code, {Pandrang Row and Abdur Rahman, 
77.) Mahadeva Royal v. Veer abas ava Chirka 
Royal. 204 I.C, 456=15 R.M, 764=1942 M. 
W.N. 136=A.I.R. 1942 Mad. 368=(1942) 1 M. 
L. J. 309. 

■ S. 110 — Substantial question of law — Jf exists 

when appeal is dismissed for non prosecution.^ 

When an appeal is dismissed by the chief Court of 
Oudh for non-prosecution under R. 18 of Chapter 
XVII of the Chief Court rules, the only question is 
whether the discretion has been properly exercised 
and it is not a substantial question of law within the 
meaning of S. 1 10 , C, P. Code. For the purposes 
of deciding the competency of the appeal the questions 
of law decided in the trial Gouit cannot be taken 
into consideration. {Thomas, C.J. and Agarzval, J.)> 
Jagdish Kumar Singh v. Hari Krtshen Das. 199 
I.C. 835=14 R O. 525=1942 OA 135=1942 
O.W N. 206=1942 A.W.R. (C.C.) 156=A I.R, 
1942 Oudh 362. 

— S. 110 — Substantial question of law — Judges 

dijjering — 'Whether there was sufficient deliberation — Question, 
is one of foot not law. 

Where Judges happen to differ they need not confer 
with each other till the last moment with a view lo 
bring unanimity amongst them. Even if they do not, 
the separate judgments which they deliver can be 
regarded as judgments. It is quite true that there 
must be discussions and_ exchange of views amongst 
judges composing a Division Bench before the judg- 
ments aie prepared and delivered. But if there are 
consultations amongst them, it is for them and them 
only to judge if further discussions would be fruitful 
and for them only to say at what stage the discussions 
amongst them should cease. There cannot be an abso- 
lute rule of law as to what will amount to a sufficient 
conference for the purpose. _ The_ question whether 
or not the conference or discussions amount to a 
sufficient deliberation by which the Judges composing 
the Division Bench mutually assist each other m 
arriving at a decision is at most a question of degree, 
and as such, a question of fact to be determined with 
reference to the facts and_ circumstances of each 
particular case. Such a point is^ not a questi^ra of 
law much less a substantial question of law. , (A b. ’ 
Milter, Khundkar and Pal, JJ.) BJbhabatt DiW .v. 
RamendraNarayan Roy. 202 I.C 55j=15 R.U 
I 355=47 C W.N. 9=A.I.E. 1942 Cal. 498 
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— - - S. 110 — Substantial question of law — (Jiu'stion 
as to weight to be given to evidence and value to be given 
to statement or admission. 

The question as to the weight to be attachcil to tlic 
evidence xn the case and the value to be given to .i 
statement or admission in a document is a question 
of fact and is not a question ol law which would 
justify the giant of leave to appeal to tlie Ihuy 
Council under S. no, G. P. Code. [Pandrang Row 
and Abdur Rahman, JJ.) MaiiadeVa Rovai. ik 
VeerabasaVa CiriKKA Royae. 204 I.C, 456=r:15 
R.M. 764=1942 M W.N 136=A.I.R. 1942 
Mad.368=(1942) 1 M.L.J, 309. 

— S. 110 — SubsUmlial question of law—Qjic\tion 

well settled vi pieuious decisions. 

No_ substantial question of law auses when tlie 
question has been well settled m picvions dci'isions 
•and when the judgment sought to lie appi’.ded 
against followed rulings consistently held, thou ieaw' 
to appeal cannot be gt anted. [Ross, .J.df.), Srr\ 
Ram V . Jagannatij Prasad. 1944 R.D. 168 = 1944 
A.W.jR. (Rev ) 103. 

- — - — 'S. 110 — Substanlial question of law --Whetha 
jamily business is ancestral or not — -Whelhei entry of stum go 
parttwr makes ancestral business otherwise — Leave to alifieal 
— Grant of. 

Whether a Hindu family business is ancestial or 
not IS necessarily a question of liict, and docs not 
involve any question of law so as to entitle a party 
to leave to appeal to His Majesty m Council undm- 
o. 110 , G. P. Code. Whether the taking of a stranger 
parhier into the ancestral business of a Ilinau joint 
taimly causes that business to cease to b(' ancestial 
IS a question ol law. But since tliat is a question on 
which there is no absence of authority and since 
that has been decided by the Courts and there is no 
-conihet of view on the point, it cannot be said to be 
■a substantial question of law within the meaning of 
110 , G. p Code, justifying the grant of leave to 
ppeal, merely because it is not entirely covered bv 
the judicial Committee. {Mockett and 
Juinhi Raman, JJ,) Nallathambi «. Raohunatii 
212 r.e 272=16 R.M. 587=1943 M W 

1 M.L'. 

^ ^^^—yaluation—Appcal valued at below Rs 
ao, 000 — Decree involving dispute about property worth 
-moK than Rs. 10 , ooo~~Leave to appeal— Gran/of. 

•thJt « (appellant) sued for a declaration 

that a certain property could not be attached and sold 
in execution of a certificate, basing his claim 011 a 
purchase of the property in execution of a mortgage 
decree obtained by himself against the former owner 

below^^ valued 

ficate h^; to the value of the certi- 

S.W was over Rs. 10 , 000 . 

plaintiff did not succeed in the 
purchased in 

J 5 d ^ “mortgage decree would be liable to be 

sold and the property bemg worth more than 

'“i™" be hJa d “crS a'ughrto^; 

■^AB’siL RP^SfjT 

S. 812=22 Pat. L.T. 284=A i'r. 1941 PaiTm; 
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—— S. no — I uluatum -.ipprohatc and reprobate-. 
Valua wn of suit found d.faiwe and appuil revalued nt 
ovei ks. lo.nuo -without ohintion /-r defendant— ObieetZ 
to valuation later Vof ofna, ' 

Wlu-U- the u>-v.ilu.ition of tlie suit w.is accenterl 
without (lemur ami .i dmiee toi eosts based on 
vahuitiiiu .u'lually eiitoiied, it is not open to th 
su( ('(‘sshil (lelend.iut so ex( i utnig the dei tec to contect 
1h<' valuaiion loi pniposes ol .ijijical m p • 

Counnl Ulonu. C.J.. lurj .Ui, and ManoZ 
Lull, J.) Rajv Bkvjasunuvr Dm RatfndrT 
iNar.vyan IhrvNf Dro. 20 Pat. 459:-195 ic 34 a 
=14 R P. 109. 22 Pat L T. 736..=7 B R ooe- 
A.IR 194lPat 269 (SB 1 . -K. 906-. 

- --S. no -j’a/uution -Dtu),c >e/tning paiiilion of 

shaie oj mat finuh pufein - If involves question wlieclm 
whole 0 / that pio/ieitv. ^ ^ 

In ail ajijie.d liom .1 (h*('i('(‘ icfusiug jiailition of a 
I sbate Ilf joitu lainilv juojieitv on the ground of 
limitatioM, tlie value ol the stilijei t-m.itler m dispute 
IV llie value of the sli.ne daimcd liv tlu* plaintiff. 
Snell a dt'crc'e does not invoke “din < tiv 01 iiidiiectly’’ 
somi' (laim or question to 01 irsjietttug” the joint 
laimly jiiojieiiy .is ;i ulmle Ij, tlieieloie, the value 
ol the sh.ue ( I.unied hv the jil.uutill’ is less llian Rs 
10,000 leave to .gipeal to I’uvy Coiuieil, raimot be 
gianted under the set’ond jiai.igi.ijih of S. no 
C 1 *. (lode, although the total v.ihie of tlw joint 
hlmily jiropeity eveeeds Rs. 10,000. {foul Clauson) 
.HN-'-hoii.vN K.vcauNAni. 7l I A 
U2=I L R. (1944; Bom. 745 -J.L R. (1944)' 
(P.C.) 235 219 F.C, 225 18 R.P.C 22 = 

413:--1944 OA. fP C ) 5l-,-57LW. 

2^2 -46Bora. L.R 849= 

R 1944 (PC.) 65 . .(1944) 2 M.L.J. 218 

(ir U ), 

S. 110 — • -Conditions. 

Hr* seeimd paragraph of S. i ro, C. P. Code, 
means that the suit nmst, to satisfy its ronditions, 
involve rights and claims to property which rights 
and claims are worth Rs. to.oou uml upwards, not 
that the rights allVet jnojK'itie.s whose value is Rs. 
10,000 and upwards. (.Igarwul and Mudeley, JjS 
1 RAoNAR\m'J'Rivi:nr II. PvKttRTri, Nis\. 197 I.C. 

880-1941 A. 
1059.=1941 O.W.N. 1234=1941 
O.A. 937=-A.I.R. 1942 Oudh 174 


S. 1 i 0 — r« 7 K«fw« —G'vrif of proceedings and 
iidemt subsequent to suit —If can be. added. 

Where the dilTiirence between tlu? amonnt claimed 
and the amount decreed is le.ss than Rs, io,QO 0 
the costs and interest .subsequent to the institution 
0 le suitcaruiot be added for the purpose of reaching 
tie sum of Rs. 10 , 000 , for obtaining a certificate 
,? Maje.sty. {Almond, J.G. 

Twl^^^r Kat.yan Sinoh & Co. v. Northers 

ATE.'tr2'p 


y,«,A, # ^lualion— Decree of trial Court for 

/,»A dts. 10,000— Awark for future interest 

accosts amounting to over Rs. 10 , 000 -Defmdant appealing 
its Sf Court— .ippUcation for leave 

4 — Interest and costs awarded by 

trial CouTt-If to be taken into account. 

deerAA!i whcfc a plaintilT*.s suit is 

+n High ciourt and the defendant wishes 

to appeal against the whole decree, the value of the 
endants appeal is the principal sum decreed 
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together with interest awarded on the principal sum 
up to the date of the decree of the High Court. This 
rule, however, cannot be applied entirely when the 
plaintiff pioposes to appeal fiom an appellate decree 
of reversal dismissing his claim either in whole or 
m pai L, Where the plaintilF in a suit obtains a clccice 
from the liial Gouit ioi an amount below Rs. 10,000 
with future iutciest and costs, bunging the total 
amount over Rs. 10,000, but on appeal by the 
defendant, the deciee is reversed and the suit is 
dismissed m its entirety, the plaintiff seeking to appeal 
io His Majesty in Council, cannot as a matter of 
right, claim to add to the amount decreed in his 
favour by the trial Gouit inteiest on the piincipal 
sum decreed at the rate allowed by that Couit up 
to the date of the elect ce of the High Couit, 
and the costs, so as to bring the value of the subject- 
matter to over Rs. 10,000. Foi the purpose of 
valuing an appeal, the material date is the date ol 
the decree against which the appeal is to be made. 
Interest and costs being 111 the discretion of the Court 
cannot be included invaluing the appeal. It mays be 
if interest is not in the discretion of the Court, but 
payable under some law or statute, different conside- 
•lations may arise. But where that is not the case, 
and the plaintiff who has not appealed from the 
-decree of the trial Gouit claiming a larger amount 
■than that allowed by that Gouit and claims, in the 
proposed appeal from the appellate decree dismissing 
the suit, the restoration of the decree of the trial Court, 
which is all that he can claim, the value of the appeal 
cannot be more than the amount decreed by the trial 
■Court. This amount cannot be enhanced by adding 
either the cost or interest directed to be paid 
■under the decree of the trial Court. [Harries, C.J., 
Fazl All and Manohar Lull, JJ.) Brijmohan Singh 

V. Bhuneshwar Prasad Singh. 20 Pat. 481= 
195 I.C 196=7 B.R. 884=14 R.P, 94=1941 P. 

W. N. 287-22 Pat. L.T. 363=A.I.R. 1941 Pat. 
255 (F.B.) 

S. no — Valuation — ‘''Involve direclly or indirectly, 

-etc.” — Ejectment suit valued at Rs. 330 — Deciee directing 
defendant to hand over vacant possession aftei lemooal 
.of superstructures — Value of superstnictuie and of business 
amounting to more than Rs. 10,000 — Leave to appeal to 
Rrivy Council — Right to grant of. 

The decree passed by the High Court in second 
appeal, in a suit for ejectment, ordered the defendant 
(tenant) to hand over to the plaintiff (landlord) 
vacant possession of certain items of immovable 
property after removing superstructures standing 
thereon which were erected by the defendant. The 
■superstructures consisted of a ginning factory and its 
a.ppurtenances. The suit was valued by the plaintiff 
at Rs. 330 on the assessment of the plots. The 
defendant applied for leave to appeal to His Majesty 
m Council, alleging, that the loss to him on account 
■of the decree ordering removal of the superstructure 
was more than Rs. 10,000 or upwards, as the value 
of lease-hold rights to him and the loss of business 
•consequent on the removal of the ginning factory 
would be more than Rs, 10,000 and that therefore 
the decree involved directly or indirectly a claim or 
•question respecting property worth at least Rs. 10,000 
under S, no, G. P. Code. 

Held, that the word “involve” meant an adjudi- 
cation by which the party who is adversely affected 
is bound and in the present case there was no doubt 
that the defendant’s right to have the ginning factory 
•on the suit property as a permanent tenant was 
finally adjudicated upon ; and therefore if it was 
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proved that the value of the ginning factory affected 
by the deciee and the consequent loss by business 
to him were Rs. 10,000 or upwards, his case would 
fall under S. no, C. P. Code, and he would be 
entitled to accitilicatc. {DivatiaandRajadhyahha,JJ.) 
Maneklag Mansukhbai V. Hormusji. I.L.R. 
(1945) Bora. 268=46 Bora. L.R. 798=A.I.R. 
1945 Bom. 113. 

S. 110 — Valuation — Test — Amount of decree less 

than Rs. 10,000 but value of property involved more than 
Rs. 10,000. 

Whcie a suit is to declare the non-liability of certain 
property valued at over Rs. 10,000 to attachment 
and sale in execution of a decree for an amount less 
than Rs. 10,000 leave to appeal to Privy Council 
could not be granted as the test laid down by paia. (2) 
of S. no, G. P. Code, is not satisfied by the case. 
[Bennett and Ghulam Hasan, JJ.) Sudaman Prasad 
V Mahomed Abdul Alim. 16 Luck. 737=193 1. 
C. 639=13 R.O 486=1941 O.L R 311=1941 
A.W.R. (C.C ) 134=1941 O A. 365=1941 A. 
L.W. 424=1941 O.W.N. 562=A.I.R. 1941 
Oudh 407. 

S 111 — Appellate deciee of single Bench — Appeal 

to Privy Council — Ij lies — Letteis Patent [Lahoie), Cl. 29. 

No appeal lies to His Majesty, in Council, either 
under the G. P. Code, or the Letters Patent, from a 
decree passed on appeal by a Single Bench of the 
High Court. [Tek Cliand, Dalip Singfi and Blacker, JJ. ) 
Administrator, Lahore Municipality v. Bakshi 
Ram. I.L.R. (1942) Lah. 592=201 I.C. 468= 
15 R L. 51=44 P.L.R. 318=A.r R. 1942 Lah. 
169 (F.B.). 

S. Ill — Scope — If abrogates S. 109 [b). See 

Arbitration Act, S. 39 (2). 45 Bom. L R. 384 . 

S. 112 — Appeal admitted by special leave — 

Objection that appeal is incompetent as value was below 
Rs. 10,000 and that appeal is other wise not fit for appeal 
— Hot open. 

When an appeal has been admitted by the special 
leave granted by His Majesty in Council an objection 
by the lespondcnt that the appeal is incompetent 
as the sum involved is below Rs. 10,000 and the case 
IS othciwise not a fit one for appeal under the C. P. 
Code is of no force. [Sir Madhavan Hair), Hem 
Raj V. Khem Chand. 71 l.A. 171=16 R.P C. 
106=10 B.R, 174=1944 M.W N. 99=77 C. 
L.J. 488=46 Bom. L.R. 543=I.L.R. (1943) 
All. 727=209 I.C. 344=1943 A.L.J. 458=56 
L.W. 600=1943 A.W.R. (P.C.) 31=48 C.W. 
N. 7=1943 O.A. (P.C.) 31=1943 O.W.N. 519 
=1943 A.L.W, 597=A.I.R. 1943 P.C, 142= 
(1943) 2 M.L.J. 397 (P.C.). 

S 113 and O. 46, R, 1 and C.P. Relief 

of indebtedness Act, S. 20 — Right of reference if a 
suh'tlanlive light — Proceedings under C. P. Relief of Itideb.. 
iedness Act, if a ‘ suW — Applicabiht). of 0 . 46, R. i— 
District Cowl acting uiuler S. 20, Relief of Indebtedness 
Act, if can make leferetice to High Court, 

The right of reference given by S. 1 13, G. P- Code, 
is a substantive right and not a mere matter of pro- 
cedure. Unless this power is given specifically by 
statute, a Court has no power to make a reference. 
The proceedings under the G. P. Relief of Indebtedness 
Act are not ‘ suits ’ and as they are neither 
‘ suits ’ nor ‘ appeals ’ nor proceeding in execution 
of a ‘decree,’ the provisions of O. 4®, * 

are not attracted. Hence the Court acting t^deir' 
S. 20 of the C. P. Relief of Indebtedness Act 
Court no power of making a I’efercnce to tne 
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High and the High Court has no jutisdiction to 
entertain a reference. {Stone, C.J. 

District Tudge v. Seth Srikisandas. I.L.K. (1941) 
S 588=1941 N.L.J. 485=198 I.C. 824=14 
R.N. 247=A.I.R. 1942 Nag. 8, 


C. P. CODE (1908), S. 115. 

Amendment of decree. 

S 115 — Amendment of dcciec if rcvisable 

MuyAWiR Husain v. Kisiiwar Jfjian Brgam, [5m Q 

D. , 1936-40, Vol. I, Col. 3287I. 16 Luck. 252= 
191 1.C.185=A.I.R 194lOudh66. 


— — S. 114 — Power under — If a matter of subs- 
tantive law. See U. P. Encumbered Es pates Act 
Rules, R. 6 and C. P. Code, S. 114 . 1940 R.D. 

604 (2). 

Ss. 114, 151 and 152 — Scope of powers under. 

Ss. 114 , 15 1 and 152 , G. P. Code, definitely give 
jurisdiction to a Court which has passed a final 
order, to review it and amend or correct itincci- 
tain definite circumstances. Such circumstances 
include a ‘mistake 01 eiror apparent on the 
face of the record ’ as explained in R. i of O. 47 . 
{Dible, S.M. and Acton, A.M.) Kailash Bux Singh 
V. Bednath. 1945 A.W.R. (Rev.) 161=1945 R. 

D, 337. 

S. 115— Revision. 

Absence of evidence. 

Acting illegally in exercise of jurisdiction. 
Amendment of decree. 

Amendment of plaint. 

Applicability. 

Arbitration. 

Case decided. 

Court-fee. 

Court subordinate. 

Discretion. 

Discretionary order. 

Error of law. 

Finding of fact. 

High Court’s powers. 

Illegality or material irregularity. 
Interference. 

Interlocutory order. 

Jurisdiction. 

Limitation, 

Material irregularity. 

Miscellaneous proceedings. 

New evidence. 

New plea. 

Other remedy open. 

Pauper application. 

Scope. 

Substantial justice done. 

Withdrawal of suits. 

Absence of evidence. 

— "S. 115 — Absence of evidence — Illegal decision. 

If a decision is reached for which there is no evi- 
dence it must be held to be illegal. (Davies,) Risiii 
Muni Devi 0 . OmciAi. Receiver. 1941 A.M. L.J. 
108. 

Acting illegally and with material 
irregularity. 

S. 115 — Acting illegally and with material im- 

gularity — ^Erroneous finding. 

It cannot be said that to arrive at an erroneous 
finding even if it be on a point of law comes within 
the scope of illegality or material irregularity to justify 
interference under S. 1 15, G. P. Code, (Torke, J.) 
Mathura Prasad v. Ghunni Lal. 1943 A.L.W 
206 (1). 

; — ;-o. 115 — Acting illegally in the exercise of 
j urwdiction— -Lower Court misdirecting itself regarding 
basis for decision of matter before it — Interference in 
revision. See Madras Hindu Religious Endow- 
ments Aot, S. 9 (5). (1941) 1 M.LJ, 250. 


Amendment of Plaint. 

S 115 and O, 6, R. 17 — Amendment of 

plaint — Older lefusing — If rcMsahle. Purshottam 
Lalji V. Hara Narayan Dass. [.S>c (J D., 1936-1040, 
Vol. I, Col 3287 J. 191 I.C 729=13 R.O 
273=1941 O.L.R. 21=AI R. 1941 Oudh87. 

S llSandO 6 ,R 17 — Amendment of plain 

• — Older icf using — Revnwiu ij lu's. 

Wheie the (‘Ifcct of iclusal of poiniis.sion to amend 
,t plaint is to .shut out a pait of the plaintiff’s 
claim it IS a “lasc decided” within the meaning 
ofS. 1 15, C.P.Code, and wlicie tlie effect of allowing 
a revision in a matlei in which an appeal might 
also lie will be a convenience to the parties and will 
save expense the Couit will mteipret S. 115 liberally. 
(Claike, J.) Sun Mangiiai. v. Zammngii. I,L.R, 
(1942)'Nag. 478=196 I.C. 190=14 R.N,85= 

1940 N L.J. 340-A I.R. 1941 Nag. 289. 

S 1 15 — Amendment of plaint — Revision. 

All order allowing an amendment of plaint by which 
a suit for possession and damages for unlawful occupa- 
tion was sought to be converted into one for ejectment 
and rent cannot be icvised, (Aganval, J.) Ram 
Pyari V. Govinu Prasad. 196 I.C. 432=14 R.O. 
170=1941 O.W.N, 1100=1941 O.A, 811= 

1941 R.D. 850=1941 O.L.R. 684=1941 A. W. 
R. (Rev.) 873=A.I.R. 1941 Oudli 623. 

S. tXS-^Appeal when treated as revision. 

An appeal preferred in a ca.se in which no appe^ 
lies may be treated a.s an application in revision if 
the question raised is one of jurisdiction. [Fazl .dli, 
C. J., Manohar tail and Chattel jee, JJ.) Ram Ran 
Vitay Prasad Singh Kisiiun Singh, 23 Pat. 61 
211 I.C. 593=10 B.R. 429=16 R.P. 250=25 
F.L.T. 35=1944 P.W.N. 33=A.I.R. 1944 Pat. 
54 (F.B.). 

Applicability. 

S. 115 — Applicability— Jurisdiction — Question of 

fact or law aficcting jurisdiction involved in case — Plea 
that arbitrators has no power to proceed because of pendency 
of suit in Civil Court relating to same subject-matter in 
part — Order deciding question — Revision. 

An application in revision under S. 1 15, G.P. Code,, 
will lie only if some question of fact or law which 
affects jurisdiction is involved. The section applies 
to jurisdiction alone, the irregular exercise of it» 
or non -exercise of it, or the illegal assumption of it. 
It is not directed against conclusions of law or fact 
in which question of jurisdiction is not involved. 
If the question raised is one that primarily affects 
jurisdiction, an application in revision is competent. 
Where it is contended that the arbitrators who made 
awards had no jurisdiction to proceed with the arbi- 
tration because a .suit relating to the same subject- 
matter, in part at least was pending at the time in 
a Court, a question of jurisdiction is involved, and 
a revision petition' will lie, (Davis, C.J. and Westm, 
J). Gohram Shambay V. JuMo Odhayo. I.L.R. 
(1941) Kar. 570=199 I.C. 291=14 R.S. 175:= 
A.I.R. 1942 Sind 41. 

S. 115 — Applicability — Orders passed under If- 

1 P, Encumbered Estates Act. 
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If S. 1 15, C.P. Code, is made applicable to orders 
passed under the U. P. Encumbered Estates Act, it 
would be inconsistent with S. 47 of the Act. Hence 
it is not applicable to such oidcrs. (Ghulam Hasan 
and Agarwal, JJ.) Hari Ram v. Suyam Baiiaour. 
198 I.C. 21=:14 R.O 371=1941 O.W.N. 948= 
1941 O.A. 673=1941 A.W.R. (Rev.) 647= 
1941 R.D, 708=A I.R. 1941 Oudh 566. 

S, 115 — •Applicability — Suit or proceedings under 

[1. P. Tenancy Act. 

S. 1 15, G.P. Code, is not applicable to suits or 
proceedings under the U.P. Tenancy Act in view 
of the clear provision in S. 243 and list i of the second 
schedule of the U.P. Tenancy Act. (Agarwal, J.) 
Jag.\nnath Singh v. Sita Ram. 16 Luck. 775= 
194 I.C. 543=1941 R.D. 488=1941 O.W.N. 
819=1941 A.W R. (Rev.) 533=14 R.O. 5= 
1941 A.L.W. 669=1941 O.A. 554=A I.R. 
1941 Oudh 497. 

Arbitration. 

— -5. 115 — Arbitration — Wrong view as to what 

constitutes misdconduct — If a ground for interference. 

The scope of S. 1 15, G.P. Code, is very limited and 
the High Court cannot interfere in revision merely 
because the lower Court has taken a mistaken view 
as to what does or does not constitute misconduct 
on the part of the arbitrator. (Puranik, J.) Kesho- 
LAL », Laxman Rao. I L.R. (1940) Nag. 659= 
1940 N.L.J. 393=192 I.C. 371=13 R.N. 244= 
A.I.R. 1940 Nag. 386. 

Award. 

■ S 115 — Award — Decree on, after rejecting 

objections — If revisable. 

Where on objections being raised to the passing 
of a decree on an award the Judge holds that no 
grounds as those mentioned in para. 15 of Sch. II, 
C.P. Code, existed and passes a decree, it cannot 
foe said that he has acted illegally or with material 
irregularity in the excricise of his jurisdiction and 
hence it cannot be revised under S. 115, C.P. Code. 
(Iqbal Ahmad, G. J. and Mathur, J.) Munna Lal v, 
Mokat Behari. 1942 A.L W. 701. 


Case decided. 


S. 115— “Case decided”. See U. P.Agm- 

cuiiTURiSTs’ Relief Act, Ss. 5 and 30. A. I.R. 
1945 All. 377. 

S. 115 — “ Case decided” — ^Appeal under S. 17 

of payment of Wages Act. See Payment of Wages 
Act, S. 17. 1945 N.L.J 281. 

S 115 — “Case decided” — Decision as to 

Court-fee — See C.P. Code, S. 115 — Court-eee. 


— S. 115 — * Case decided' — Decision of part of a 
case~^Pteliminary point as to jurisdwtion to entertain 
xippUcatian— -Decision on, if can be revised. 

The decision of a part of a case does not amouni 
to ‘a case which has been decided by a Court' 
within the meaning of S. 115, C.P. Code. Bui 
where an irreparable damage would be done to a 
party, if the order were aliowed to stand, Court; 
would take a wide equitable view of the meaning 
of S. 1 15, in order to give the relief which seem tc 
them to be fair, _A decision that a Court had juris, 
diction to entertain an application for the remova 
of certain turstees cannot be revised. (Bennett am 
Madeley, JJ.) Prithvi Nath v. Bhaoirath Tondon 
197 I.C. 677=14 R.O 336=1942 A.W.R (C 
C) 6=1942 A.L.W. 16=1941 O.A. 1042= 
1941 O.W.N. 1350=A.I.R. 1942 Oudh 208. 


C. P. CODE (1908), S. 115. 


jS 115 — Case decided — Decision on one issue 

— Revision — Comp etency — Interference. Mgthusami 
Chettiar V. Periyai, Aciii. Q.D., i<)36-io40. 
Vol. I, Col. 3287]. A.LR. 1941 Mad. 84: 


S ll5 — Case decided. — Dismissal of appeal against 

order asking plaintijf to amend plaint as remedy lay 
in revenue Court— Revinon. 

Where a Munsiff in whose Court the suit was 
instituted was of the opinion that the plaintiff’s remedy 
was in the revenue Gouit and ordered the plaintiff 
to amend the plaint and the Civil Judge dismissed 
an appeal against such order a “case has been 
decided” within the meaning of S. 115, C.]P. Code 
and a question of jurisdiction being involved a revision 
lies. (Bennett and Agarwal, JJ.) Mohd. Mehdi v. 
Janki Das. 206 I.C. 358=1943 O.W N. 101= 
1943 A.W.R. (C.C.) 24=15 R.O. 489=1923 O. 
A (C C.) 61=A.1.R. 1943 Oudh 307. 


— ; S 115 and 0.32, R. l5 — 'Case decided ' — 

Dismissal of application under R. of 0. 32, G.P. Code, 
for appointment of guardian ad litem — Revision — Com- 
petency — Scope of enquiry on such an application. 

The dismissal of an application under R. 15 of 
O. 32, G.P. Code, is not a ‘case decided’ within 
the meaning of S, i i5,G.P. Code, and hence a revision 
of such an order is incompetent. The enquiry on 
such an application is not a case or an independent 
proceeding. It is one which is essential to the further 
progress of the suit and cannot be dissociated from 
the suit and regarded as a proceeding independent 
of it. (Thomas, C.J. and Ghulam Hasan, J.) Drioilm 
Kunwar V. Sri Amar Krishna Narain Singh. 1945 

0. A. (C.C.) 140=1945 A.W.R. (C.C.) 140= 
1945 O.W.N. 205=1945 A.L.W. (C.C.) 190= 
A.I.R. 1945 Oudh 255, 

S 115 — Case decided — Interlocutory order — Revision, 

The word ‘ case ’ is wide enough to include a 
decision on any substantial question in controversy 
between the parties affecting their rights, even though 
such order is passed in the course of the trial of the 
suit. An interlocutory older deciding a question 
of this kind (as distinguished from purely formal 
and incidental order) is a * case decided but it will 
be open to revision only if the other conditions 
expressly laid down in S. 115, C.P. Code, are satisfied 
and the order has resulted or his likely to result in 
such gross injustice or irreparable injury as cannot 
be remedied otherwise than by the exericise of the 
extraordinary jurisdiction of the High Court at 
that stage. 

Per Dalip Singh, Abdul Rashid and Beckett, JJ. — 
It is, impossible to evolve a formula which will draw 
a clear, hatd and fast line between those orders 
which do not amount to the decision of a ‘case’ 
and orders which do amount to the decision of * case ’. 
(Tek Chand, Dalip Singh, Monroe, Bhide, Abdul Rashid, 
Blacker and Beckett, JJ.) Gurdevi v. Mahomed 
Bakhash. I. L.R, (IMS’! Lab. 257=206 I.C, 
157=15 R.L. 302=45 P.L.R. 85=A.I.R. 1943 
Lah. 65 (F.B.), 

■ S. 115 — ^Case decided' — Interlocutory ordef— 

Order staying suit under Soldiers Litigation Act, 

An order deciding the question of staying the suit 
under the Soldiers Litigation Act is “ case decided.” 
It depends on the nature of the interlocutory order 
passed whether it is a “ case decided ” or whether 
it is a routine order, which c' 
to any controversial matter. 

Mir Ahmad, J.) .Jiwan Singh v. 

1. C. 313=16 R. Pesh. 65=A 


loes not put an end 
(Almond, J.C, imd 
Mahboob 211 
,.I.R. 1944 Pesh. 4, 
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S. Hi— “Case decided" — Judge allowing amend- 
ment adding issue against pally's wishes aftei case is aheady 
referred to arbitration — Reunion — ■Maintainability. 

Where the Suboidinate Judge has in efTecl decided 
that whethei the plaintiff likes it oi not, some parti- 
cular issue, not agiecd by the plaintiff to be lefeiied 
to arbitration, is despite his objections, to be referred 
to arbitration that is a decided case within the meaning 
of S. 115 , C.P, Code, (Davis, C.J. and Weston, J.) 
SlTALDAS PoHUMAL V . NiIIALCHAND IsSARDAS. 198 

I.C, 847=14 R S. 168=A.I.R. 1942 Sind 7. 


97 ^ 


S. 115 — Case decided — Order impounding docu- 
ment — Revision. 

An order impounding a document is not a meic 
interlocutory ordci but a case decided within the 
meamrig of S. 1 15 , G.P. Code, and a revision, there- 
fore, lies fiom such an order. (Dm Mahomed, J) 
TJttam Ghand V . Perma Nanp 203 I.C 7=16 R 
L. 160=44 P L R. 188=A.I R 1942 Lah 265 


-S. 115 — ‘Case decided' — Order refusing to allow 
amendment of pleading — Reevision. 

The word ‘case’ in S. 115 , C.P. Code, has to be 
interpreted in a very large and comprehensive 
sense^ to include any cause which has been decided 
judicially. A revision lies against an order refusing 
to allow an amendment of a pleading. (Sen, J.) 
Liladhar V . Firm Radhakrisiina Ramshayana. I. 
L.R (1945) Nag 634. 

— S. 113 and O. 41, R. 23— Case decided— Order 

of remand. 

Though the appeal is decided in an order of remad 
and the proceedings completed so far as it is concerned, 
the appeal does not in any way dispose of the suit. 
It leaves the suit as it was before the decision of the 
trial Court and it does not decide any point in the 
suit itself. Hence it cannot be said that an ortler 
of remand constitutes a ‘ case decided ’ within the 
meaning of S, 1 15, G.P. Code, (Bennett, J.) Sital 
8. Anant Lal. 200 I.C. 256=14 RO 588— 
1942 O.W.N. 236=1942 O.A. 183=1942 A 
W. 216=1942 A.W.R. (C.C.) 171=A.I.R. 1942 
Oudh334. 


C P CODE (1908), S. 115 

was only an intcrlocutoiy one, no case was decided 
and hence the order was not revisable under S, hr 
(Dcnnet and Madcley, J.J.) Kusiiai. Ciiand v Sn,' 

Narain. 196 I.C 698=1941 R D, 930=1941 o 
L.R. 744=1941 O.W.N. 1136=1941 O A 
861=1941 A.WR. (Rev) 947=A.I R IqJ; 
Oudh79. ■ • 

-S. 115 — Case decided— Outer overruling objection 

that debt was wiped out umla S. 13 ( 3 ) of Punjab Relief 
oj Indebtedness Act— Revision. 

A revision lies fioni au order overruling an objection 
that a debt which is the subjcct-maltei of a suit 
must be deemed to have been wiped out on account 
ol the plaintiff’’s failuie to comjily with the requiie- 
nicnts of Ss. 13 .and i-i of the Punjab Rclik of 
Indebtedness Act and the suit is for that reason liable 
to be dismissed. (Hariies, C.J. and Abdur Rahman, J.) 
Biieri Ram v. R.vmJiwava Mal. 218 I.C. 375=18 
R.L. 18=46 P.L R. 77=A.I.R. 1944 Lah. 323. 

S. 115 — Case decided— Older nf using to add 

party. 

Rclusa .1 (o iiclcl *l patty is subjf^ct lo revision under 
^ S. 1 15 , C.P* Code, bcincf a 'case decided*. In certain 
I ciicumstanccs the dismissul of an application lo add 
I a party would amount to an nrcgulaiily in the 
exciciseofiurisdiction. (Madelg,J.) QAr)iRAnMA]> 

V Abdul Riialiq. 209 I C 308=16 R O 114- 
1943 O.A. (C.C.) 86=1943 O.W.N 138=A,F 
R. 1943 Oudh 315 ' 

-S, 115 Case decided — Oidei refusing to implead 


— — S. 115 and O.l.Rr. 8 and 10— Care decided— 
Order on application to be made a party— When revisable. 

A distinction ought to be drawn between a case 

J person applies to a Court to be made a paity 
.“*®.^PP^^eation is refused and a case where the 
application is granted. When the application is 
refused, a case is decided so far as that party is con- 
cerned, but not so when he is made a party and the 
former order is revisable while the latter is not 
(BeM and Agarwal, JJ.) Chandra Pratap Swoxi 
V , BmDESHWARi Prasad Singh. 200 I C 259—14 
R.O. 592=1942 A.W.R. (C.C.) 193-194ro 
A. 178=1942 O.W.N. 245=A.I.R. I 9 I 2 Oudh 

“ decided— Order overruling objection 

-1/ of application for amendment of decree 

Where an application for amendment of decree 
obtamed on a mortgage under Ss. 4 , 5 and 30 of the 
U. P. A^iculturists’ Relief Act was dismissed as also 
an application for its restoration and a fresh annli- 
cation was thereafter put in for amendment and a 
preliminary objection as to its maintainability was 
dismissed, on a question whether such an^order 
revisable under S 115, G.P. Code. Held, thS 
the question involved though one of iurisdiction 
Wore .. could be iu«rfaed®'«;th it 
tltat there was a ‘case decided’ and as the o?d!S 


I tlmd paHy—Dtsiintlwu between parly to luit applyim 
for inclusion of third party and the latter apjdying himself 
A .11 oitlur muclc by n Clourt icfusins^ to iniplcsd 

0 third party on hi.s (>wii applic atiou is open to icvision 
because so far as that party is ronrcu'iied the order 
must be considered final, that is to .say, against him 
there is a case decided and he can only' challenge 
thc^ decision in an application in revision. The 
position is otherwise wheie tlic tliiid party has not 
inade the application, but it has been made by one 

01 the parties to the suit, and the r|ucstiori of joinder 
ol parties can be afterwards raised in appeal. 
(Benneli, J.) Puito SiNoir v. Hkm Smoir. 211 I.C 
317=16 R O. 221=1944 A W R fC C 2 — 

1044 2=1943 O'.W.N,' S3S=A.I.E. 

1944 Oudh 116. 

' U5 and O 14, R. 2 — Case decided— Order 

lejimng to aeculc issue of law first. 

Where a Court refuses to decide an issue of law 
first under O. 14 , R. a, C.P. Code, it has not decided 
a case, .so as to bring S. rir„G.P. Code, into appli- 

A^L W^27^’ V. SiiiAM Lal. 1943 

— S, 115 "Case decided" — Order refusing iO' 
uBctae preliTutnary ustie as fo jurhdictioui, 

Where a Judge refuses to decide a question ofjuris*^ 
die ion as a preliminary issue, it cannot be said that 
any case has been decided. The only decision is that 
e question of jurisdiction will be considered with 
consideration is only postponed. 
N thing IS decided which affects the rights of parties. 
Where after the whole of the plaintiff’s evidence had 
^ rccjuest to decide a que.stion of 
J nsdiction as a preliminary issue was refused, held 
of ® perfectly reasonable discretion 
neither S. 115 , G. P. Code, applied nor 
if sufficient ground for interference even 

nrc * and Madeley, JJ.) The 

SmoH. 2041.0.410=15 R.O. 338=1942 O.A. 
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C. P. CODE (1908), S. 115. 

539=1942 O.W.N. 812=1942 A.W.R (C.C.) 
363=A.I.R. 1943 Oudh 147. 

^S. Il5 and O. 26, R. 4 — Case decided— Order 

refusing to issue a commission. 

The mere refusal of an application to issue a com- 
mission cannot be considered to be a decision of any 
case. Fuithei O. 26 , R. 4 gives the Court discretion 
to issue a commission, and if a Court in the exercise 
of that disci etion comes to the conclusion that a 
commission should not be issued, it cannot be said 
that it exeicised a jurisdiction not vested in it by law 
or has failed to exeicise a jurisdiction so vested or 
has acted in the exercise of its jurisdiction illegally 
or with material irregularity and hence its order 
cannot be revised in revision. [Agaruial and Madeley, 
JJ.) Iqbal Ali Beg v. Abdul Alt. 199 I.C. 831 
=14 R.O. 523=1942 A W.R. (C.C.) 203=1942 
OW.N. 307=1942 O.A, 2l5=A.I.R. 1942 
Oudh 344. 

S. 115— Coie decided — Order scoiing of on issue 

— Revision — Competency. 

Wheie an issue is scored off, it would be open to 
challenge in an appeal from the final decree. No 
revision would lie against such an order. {Bajpai and 
Dar, JJ.) Sheo Prasad v. Laciimak Das. 1943 
A.L W. 85. 

— S 115 — Case decided — Order staying suit on 

receipt of intimation from Debt Conciliation Board — 
Revision. 

An order of a Civil Court staying a suit pending 
before it on receipt of robkar from a Debt Conciliation 
Board under S. 25 of the Punjab Relief of Indebtedness 
Act, is a ‘case decided * within the meaning of S. 115 , 
C. P. Code. If in passing the order the Court erro- 
neously assumes that it is not competent to consider 
whether the Board has jurisdiction to issue the robkar, 
it fails to exercise jurisdiction vested in it by law, and 
the order is liable to be set aside in revision. (Tek 
Chand, Dalip Singh, Monroe, Bhide, Abhul Rashid Blackei 
and Beckett, JJ.) Gurdevi a Mahomed Bakhsii. I 
L.R. (1943) Lah 257=206 I.C. 157=15 R L. 
302=45 P.L.R. 85=AI.R. 1943 Lah. 65 
(F.B.), 

S. 115 — Case decided— -Pauper application — 

Grant or refusal — Revision. SeeQ. P. Code, S. 115 — ■ 
Pauper Application. 


C. P. CODE (1908), S. 115. 

the conclusion to be. The High Court can, it is 
possible, interfere in revision, if the lower Courts 
do not consider the matter under these sections or 
if they direct their minds to matters which arc foreign 
to those sections or if they act arbitrarily or caprici- 
ously. [Bose, J.) Rambilas v. Jai Kisan. I.L.R 
(1942) Nag. 388=194 I.C. 583=14 R.N. 1=1941 

N. L.J. 91=A.I.R. 1941 Nag. 155. 

S. 115 — “Case decided^' — Proceedings under 

S. 476 , Cr. P. Code — Order by Civil Couit — Revision to 
High Court — Jf governed by C. P. Code, S. 1 15 or by 
S. 439 , Cr. P. Code. 

Proceedings under S. 476 , Cr. P. Code, are pro- 
ceedings subject to the High Court’s jurisdiction 
under S. 439 , Cr. P. Code, even when the Court 
inquiring is a Civil Court. The power to inquire is 
given under the Cr. P. Code, and the proceedings 
are in the nature of criminal proceedings. An order 
of the Court under S. 479 , Cr. P. Code, even when 
made by a Civil Couit is not a ‘ case decided ” within 
the meaning of S. 115 , C. P. Code. S. 439 , Cr. P. 
Code, and not .S. 115 , G. P. Code, applies to a revi- 
sional application against an order under S. 476 , 
Cr. P, Code. {Davies, C.J. and Weston, J.) Valiram 
Lil^ram V. Gobindram. I.L.R, (1941) Kar. 422 
=197 I.C. 774=14 R.S. 120=43 Cr. L.J. 259 
=A.I.R. 1941 Sind 217. 

S. 115 and O. 22 , R 5— decided— 

Question as to who was the proper legal representative left 
to be determined during trial of the suit — Revision — 
Competency — Duty of Court under R. 5 , 0 . 22 . 

Where a question arises as to whether X or 7" is 
the legal representative of a deceased defendant and 
the Court instead of deciding it bungs both of them 
on record leaving the question of the determination 
of the propel legal representative during the trial 
of the suit, it constitutes a “ case decided ” within the 
meaning of S. 115 , C. P. Code, and a revision against 
such an order is quite competent. Under R. 5 of 

O. 22 , C. P. Code, it IS the duty of Court to determine 
as to who was the proper legal representative when 
the question arises and not to put it off till the end 
of the trial. {Misra ana Kaul, JJ.) Ambhca Prasad 
Singh v. Jagadamba Prasad Singh. 1945 O.W. 
N. 238=1945 A. W.R, (C.C.) 170=1945 O.A. 
(C.C.) 170=1945 A.L.W. (C.C.) 223. 


S. 115 — Case decided — Proceedings under S. 476 , 

Cr. P. Code — Interference by High Court, if and when 
justified. 

S. 476 , Cr.P. Code, confers the power to prosecute. 
That power is conferred on the Court in which, or 
in relation to a proceeding m which the offence 
appears to have been committed, and if that Court 
reuses to prosecute, then the power is transferred 
to the appellate Court under S. 476 -B. Excepting 
these two Courts, no other Court, not even the High 
Court, unless it happens to be the appellate Court 
contemplated by S. 476 -B has power to prosecute. 
Before a prosecution can be launched, the Court 
must be of opinion both that an offence appears 
to have been committed and that it is expedient to 
prosecute. If the lower Courts consider the matter 
under Ss. 476 and 476 -B and deal with them judicially 
and come to the conclusion that it is not, in their 
opinion, expedient in the interests of justice to prose- 
cute, the High Court has no power to compel them 
to do so. The discretion is theirs and theirs alone. 
The High Court has no jurisdiction whatever to 
interfere in revision under S. 1 15 , C. P. Code, however 
wrong or erroneous the High Court may consider 


S, ll5 and O. 9,R. 9 — Case decided — Restoration 

after dismissal for default — Propiiety — Revision, 

The question whether an application to sue as 
pauper dismissed for default is properly restored 
could not be raised in an appeal from a decree passed 
in the suit and therefore there is a ‘ case decided * 
within the meaning of S. 1 15 and an application in 
revision will he in respect of it. {Bennett and Gliulam' 
Hasan, JJ.) Batjnath v. Ram Narain. 194 I.C. 
354=1941 O.L R. 448=13 R.O. 587=1941 
A.W.R. (C.C.) 170=1941 O W.N. 678=1941 
O.A. 427=A.LR. 1941 Oudh 367. 


S. 11 5 — Case decided — Reversal of decision on 

question of jurisdiction and remand — Order if revisable. 

An appellate order setting aside the decision of the 
trial Court on a preliminary question of jurisdiction 
and remanding the suit for disposal on merits cannot 
be sought to be revised under S. 115 , 0. P. Code, 
inasmuch as the decision does not amount to the- 
decision of a case within the meaning of the secdon. 
{Bennett and Misra, JJ.) District Board, 

V. Ramendra Prasad Sinoh. 20 Luck. 3S--219. 
I.C, 278=1944 O.W.N. 174=1944 A.L.W 
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C. P. CODE (1908), S. 115. 

247=1944 O.A. (C.C.) 122=1944 A.W.R. 
(C.C.) 122=A.I.R. 1944 Oudh 260. 

S. 115 — Case decided — Suppiession of award 

in arbitration with peimission of Court. See C. P. 
Code, O. 23, R. 3 and S. 115. 1941 N.L. J. 333. 

— S. 115 — -Case decided — Trial Court holding that 

there was no valid reference to arbitration — Appellate aider 
reversing trial Courds order. 

The trial Judge held that there was no valid refe- 
rence to arbitration as all the inteiested parties had 
not signed the agreement to refer and he directed 
that the suit should be tried regulaily.^ On appeal 
it was held that the reference to arbitration was valid 
and the trial Court should proceed to deal with 
the case under the Arbitration Act. On revision, 
held, that the order of the appellate Couit amounted 
to a “case decided.’* {Almond, J.C. and Mtr Ahmad, 
J.) Devi Das Gulzari Lai. v. Mithashah Ram 
Ditt' M'L, 205 I. C. 319=15 R. Pesh.91=A.I. 
R. 1943 Pesh 8 


— S. 115 and O. 6, R. 17 — Case decided — What 

may amount to — Rejection of application to explain 
array of parties — 'Revision, if lies. Jagdish Saran v. 
Bhagwat Saran. [•Ssa Q,.D., 193^40, Vol. I, Col. 
1305]. 191 I.C. 294=13 R.A. 223. 


Court-fee. 

— ^S. 115 — Court-fee — Court-fee due according to 

trial Court decree — Revision when suck fee not paid. 

The Judicial Commissioner’s Court should not 
hear a revision application against an order in an 
appeal from a decree on which the proper Court-fee, 
.arising from the decree of the trial Court, has not 
been paid by the applicant. {Davis, G. J. and JVeston, 
f.) Gobindram TaRaCH ND V, Ramcitand 
'Chindiram. I.L.R. (1942) Kar. 61=200 I.C. 
-545=14 R.S. 213=A.I.R. 1942 Sind 76. 


S. 115 — Court-fee — Decision as to — Revision — 

•Competency . 

A revision petition lies to the High Court when a 
Court subordinate to the High Court has held that 
the plaintiff has inadequately stamped his plaint, 
but a petition for revision does not He when a defend- 
ant has unsuccessfully challenged the adequacy of 
the stamp affixed by the plaintiff, unless a further 
>question of junsdiction is involved. {Leach, C.J., 
Mockett and Lakshmana Rao, JJ.) Murthiraju v, 
Bubbaraju. I.L.R. (1944) Mad. 626=217 I.C, 
5=17 R.M. 247=57 L W 247=1944 M.W.N. 
.243=A.I.R. 1944 Mad. 315=(1944) 1 M.L. J. 
328 (P.B.). 

S. 115 — Court~fee— Decision of prelimi- 

ttaty point regardinq-y-Revision. 

By the mere decision of a preliminary point 
“regarding Court-fee no case is decided within the 
meaning of S. 115, C P. Code, and hence it cannot 
be revised. (Thomas, C J , and Ghnlam Hasan, J,) 
Dy. Commissioner op Bara Banki v. B. K. 
Dhaon. 1942 O.A. 501=1942 A.W.R. (C.C.) 
342 (3). 

■ S. llS-yCotirt-fee—Order as to — Revision- 

Revision lies against an order relating to 
-Court-fees where the question is not one as to 
the proper valuation on which the Court- fee is to 
be computed but whether an ad valorem fee for a 
iixed feejs p-iyable on the plaint. But if the 
decision is not final and is open to a'^peal, this 
itself would be a bar to the Court interfering 
with the order in revision. (Biswas and Rox- 
'burgh, JJ.) Rabutdra Nath Chakravarthy v. 


C. P. CODE (IQOSs. S 115. 

Girindra Mohan. 196 I.C. 762=14 R.C 276— 
73 C.L.J 240=A.I.R. 1941 Cal. 518. 

S. US— Court- fees— Order as to—RevisiO'n^ 

An order demanding Court-fees in excess of 
what the plaintiff has paid, holding that the 
Court-fee paid is insufficient is virtually a refusal 
to exercise jurisdiction, and as such, if it is 
erroneous, the High Court will interfere in 
revision. (Lokur and Weston, JJ.) Mahadeo 
Gopal zi, HaRi Waman. 47 Bom.L.R. 350=A 
I.R. 1945 Bom. 336. 

S. US— Court-fee— Order as to — Revision, 

An order of a Subordinate Court adverse to 
the plaintiff upon a Court-fee matter is open to 
revision by the High Court. (Chatterji and 
Meredith, JJ.) Ram-xwtar Sao v. Ram Gobind 
Sao. 20 Pat. 780=198 I.C. 866=14 R.P. 512= 
23 Pat.L.T. 218=8 B.R. 471=A.I.R. 1942 
Pat. 60. 

^.llS— Court-fee — Order directing plain- 
tiff to give market value of land and calling on 
him to pay additional Court-fee — Revision- 
Competency. 

An order directing a plaintiff to give the 
market value of the land in suit and to pay addi- 
tional Court-fees tf ereon, the plaintiff having 
paid Court-fee on the basis of the nett profits 
from the land for the previous year, can be made 
the subject of a revision petition under S. 115 of 
the C. P. Code. An order by a Court calling 
upon 3 plaintiff to pay additional Court-fee and 
adjourning the suit to a latter date for that pur- 
pose amounts to a refusal to proceed with the 
suit until the proper sura is put into Court, even 
J£ there is no specific order refusing to proceed 
'with the suit. (Chandrasekhara Ayyar, J.) 
Ratnavflu Ptixai V Varadaraja Pillai. 203 
I.C. 457=15 R.M. 641=1942 M.W.N. 352=55 
L.W. 293=A.I.R. 1942 Mad. 585=(1942) 1 M. 
L.J. 569. 

S. 1 1 5— Co urt-fee— Order requiring addi- 
tional Court-fee — Revision. 

The Court of the Judicial Commissioner will 
not interfere with an order requiring the payment 
of an additional Court-fee as such order is only 
interlocutory. (Almond, J.C.) Sarfraz Khan 
V. Mahomed Yakub Khan. 201 I.C. 83=15 R. 
Pesh. 13=A.I.R. 1942 Pesh. 23. 

• " S. 115 — Court-fee — Rejection of plaint for 

want of sufficient Court-fee — Appeal — Order 
remanding suit for trial on merits on allegation 
made in plaint — Appeal held incompetent— Revi- 
sion -Interference by High Court. See C. P. 
Code, O. 43, R. 1 (10). (1945) 1 M.L.J. 259. 

Court subordinate 

-S. 115— Court subordinate — Authority 

appointed under Payment of Wages Act. See 
Payment of Waghs Act, Ss. 15 and 14. 1944 N. 
L.J. 256. 

— — — S. 115 — “Court subordinate” — Collector 
acting under S 201, Orissa Tenancy Act— Orders 
of — Revision — Powers of High Court. See 
Orissa Tenancy \ct (as amended in 1938;, 
S. 204. A. I.R. 1942 Pat. 1 (F.B.). 

— S. IIS —“Court subordinate” — Collector 
citing under S. 204 (5). Orissa Tenancy Act- 
Order of — Revision — Power of High Court. 
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The Collector acting under S 204 (5) of the 
Drissa Tenancy Act is a Court subordinate to the 
iigh Court within the meaning of S. 115, C. P. 
liode; and therefore the ITigh Court has power 
0 revise an order made by tlie Collector under 
5 . 204 (5), Orissa Tenancy Act, whether his order 
s one accepting or refusing the order of the 
"ourt subordinate to him (Deputy Collector). 
t Anarwala, J .) 'Ummcani'a Nayak Jhanenpra 
Prasad Bose. lOCutLT. 85— A I.R 1945 
Pat 128 

S. 115 — ‘'Court subordinate” — Coinmis- 

jioner for workmen's compensation Sec Woiuc- 
men’s Compensation Act, Ss. i9 and 23. 21 
Pat L T. 1067 (F.B.). 

S. 115 — ‘‘Court siibordinate’‘~Commis- 

Honer j or Ivor k men’s compensation — Orders of — 
hinsdiclion of High Court io revise. 

A Court over which the Pligh Com t has appel- 
ate jurisdiction is a Court subordinate to the 
High Court within the meaning of S 115, C P. 
Code, and 15 therefore subject to the revisional 
urisdiction of the High Court. The Commis- 
sioner for workmen’s compensation under the 
Workmen’s Compensation Act being subject to 
he appellate jurisdiction of the High Court is_a 
liourt subordinate to the High Court and his 
irders are therefore revisable by the High Court 
inder S. 115, C. P. Code, when no appeal lies. 
[Agarwala and Meredith, //.) Dirji v Goalin. 
l\ Pat 173=198 I C. 529=14 R P, 476=8 B, 

R. 437=22 Pat L T. 1023=A I.R. 1942 Pat. 

J3, 

-S. 115 — “Court subordinate” — Debt Adntst- 

nent Board under Bombay Agricultural Debtors’ 
belief Act — Order of — Revision — Jurisdiction of 
High Court. 

A debt Adjustment Board set up under the 
Bombay Agricultural Debtors' Relief Act, 1939, 
s not a “Court” subordinate to the High Court 
Mtbin the meaning of S. 115, C P. Code, and 
lence no revisional application lies from orders 
Df the Debt Adjustment Boai'd to the High 
Court. (Chagla, J.) People’s Own Provident 
AND General Insurance Co v Guracharya. 47 
Bom.L.R. 852. 

■ “ S. 116 — “Court subordinate’’- Deputy Col- 
ector confirming award of Revenue Officer in 
inquiry under S. 74, Madras Estates Land Act- 
District Collector setting aside same under S. 205 
—Jurisdiction— Interference by High Court. See 
Madras Estates Land Act, S 205. (1944) 2 M. 
L,J. 199. 

“S. 115 — “Court subordinate” — District 

Judge holding election inquiry under S. 15, Bom- 
bay Municipal Boroughs Act—If Court or persona 
designata — Order — Interference in revision. 

The High Court under S. US, C. P. Code, has 
no jurisdiction to correct any mistakes committed 
by a persona designata, whether he exercises 
jurisdiction not vested in him or fails to exercise 
jurisdiction vested in him or acts with material 
irregularity in the exercise of his jurisdiction. 
As far as the High Court's revisional powers are 
concerned under S. 115. C- P. Code, they can 
only be exercised against a Court subordinate to 
the High Court. A District fudge acting in an 
election inquiry under S. 15, Bombay Municipal 
Boroughs Act is not a Court but a persona desig- 
lata, and the High Court therefore has no juris- I 
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diction to revise his order under S. 115, C. P. 
Code, whatever the nature of the order (Chagla, 
/.) Keshav Ramchandra u. Municipal Boroughs 
IalgaOn. 47 Bom.L.R. 85l=A I.R. 1946 Bom. 
64. 

S. 115 — Court subordinate — District Judge 

holding inquiry under S. t-C, Mussahnan JVakf 
Act (as amended by Bombay Act) — Order by — 
Revision — Competency. 

The decision made by a District Judge in an 
inquiry under S 6-C of the Mussalman Wakf 
Act of 1923, as amended by Bombay Act XVIII 
of 1935, is the decision of a Court which is 
subordinate to the High Court, and therefore 
a revision application to the High Court against 
the order of the District Judge is maintainable 
under S. 115, C- P. Code (Lokur, J.) Tyedhoy 
Essofalit V. Collector of AHMEiiiiBAD. 212 I C. 
372=16 R.B 353=45 Bom.L.R. 1055=A.I.R. 
1944 Bom. 91. 

S. 115 — ‘‘Court subordinate” — Election 

Commissioner — Bihar District Board Election 
Pelthon Rules — District Judge acting as Election 
Coinmissionei — If Court subordinate to High 
Court. 

A District Judge acting as an Election Com- 
missioner under the Bihar District Board Elec- 
tion Petition Rules, 1939, is a Court and a Court 
subordinate to the High Court within the mean- 
ing of S. 11 s, C. P. Code. (Mnnohar Latl, J., on 
difference of opinion between Meredith and 
Chatter}i,JJ.) Abdul Razak Kuldip Harain. 
22 Pat. 577=214 I.C. 59=17 R.P. 22=10 B.R. 
614=A.I R. 1944 Pat 147. 

S. llS—Court subordinate — Judge acting 

under S. 19, Bombay Local Boards Act — Ij Cowt 
or persona designata — Orda by — -Revision — 
Maintainability 

It cannot be disputed that a Judge acting under 
S. 19 of the Bombay Local Boards Act acts as a 
persona designata. If the question decided by 
him is clearly within the competence of the Judge 
a.a a. persona designata his decision is not that of 
a Court and Iherefoie S. llS, C. P. Code, will not 
apply and a revision application to the High Court 
IS incompetent. On the other hand, if the Judge, as 
a persona designata, exceeds the powers conferred 
upon him by the section, or acts outside it, he 
ceases to act as 9 . persona designata, and becomes 
a Court subordinate to the High Court und^r 
S ] IS, C. P. Code. If the Judge entertains and 
decides an application made by a person not com- 
petent to make it under S 19, e.g , by one who is 
not qualified to vote in the election, he clearly 
acts outside bis powers. (Davis, C.J. and Wesfoiit 
J) PiR Bakhsh Khan 71. Darya Khan. I,L. 
R (1943) Kar. 345=210 I.C. 19=A.I.R. 1943 
Sind 233. 

S. 115 — ‘‘Court subordinate” — Magistrate or 

bench of Magistrates hearing appeal under S, 86, 
Bombay District Municipal Act — If Court or 
persona designata — Revision— Competency. 

A Magistrate or bench of Magistrates hearing 
an appeal under S. 86 of the Bombay District 
Municipal Act is a persona designata and not a 
Court, and the decision of the Magistrate or 
bench of Magistrates is not open to revisioni’ 
under S. 115, C. P. Code- (Wadia, A) Vi|a 
Municipality v. Gangaram Tatyajl " I.L.R. 
(1941) Bom. 427=197 I.C. 23=14 R.B. 188=43 
Bom.L.R. 333=A.I.R. 1941 Bom. 184. 
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S. 115 and Cr. P. Code, S, 476-B— Cowrf 

subordinate— Revenue Court deciding appeal 
tinder S. 476-5, Cr. P . Code. 

An order passed by a Revenue Court on appeal 
under S 476-B, Cr. P. Code, is not a decision by 
a Court subordinate to the High Court and as 
such not open to revision under S. 115, C P. Code. 
(Agarzoal and Madeley, JJ.) Jakg Bahadur 
S rNGH V. Emperor 19 Luck. 245=208 I.C 247 
=16 R.O. 72=1943 A. Cr.C. 71=44 Cr.L.J 757 
=1943 O.A. (C.C.) 106=1943 A W.R. (C.C.) 41 
=1943 O.W.N. 176=A.I.R. 1944 Oudh 23. 

— — S 115 — “Court subordinate”— .Sub-Collec- 
tor hearing application under S. 15 (4), Madras 
Act IV of 1938 by tenants in "estate” — District 
Collector purporting to revise order 01 Sub- 
Collector under S. 205, Estates Land Act— If 
“Court” — High Court’s powers of revision. See 
Madras Agriculturists’ Relief Act, S. 15 (4), 
Explanation. (1943)2 M.L.J. 615. 

S.115 — Court subordinate to High Court 

— Deputy Collector acting under S. 3 (5) of 
Madras Estates Land Act — Order by — Revision — 
Competency. 

Proceedings under S, 3 (5) of the Madras 
Estates Land Act are purely of an executive or 
administrative character, and a Deputy Collector 
acting under the section is not a Court subordi- 
nate to the High Court within the meaning of 
S. US, C. P. Code. No revision therefore lies 
from an order passed under S. 3 (5) of the 
Estates Land Act (Byers, /.) Syed Mahomed 
(Chouse Sahib Suthari v, Syed Mahomed 
Ghouse Sahib. 2041.0.376=15 R.M. 763=55 
L.W. 644 (1) =1942 M.W.N. 791 (1)=AI.R. 
1942 Mad. 742 (2)=(1942) 2 M.L.J. 511. 

S. 115 — Court subordinate to High Court — 

Single Judge of the High Court. 

A single judge of a High Court is not a Court 
subordinate to the High Court within the mean- 
ing of S. 115, C-P. Code, and hence his orders 
could not be revised under that section. (Ghulam 
Hasan and Madeley, J I .) Dwarka Nath Singh 
V. Rat Rani. 1944 O.A. tC.C.) 264 = 1944 A.W. 
R. (C.C.) 264=A.I.R. 1945 Oudh 54. 

S. 116— Court subordinate — Tribunal con- 
stituted under Nagpur Improvement Trust Act. 

The High Court has no power to revise an 
order passed by the President of the Tribunal 
constituted under the Nagpur Improvement Trust 
Act, as it is not a Court subordinate to the High 
Court “/(Pollock and Sen, JJ.) Laxman Rao 
Deshmukh V. Collector OF the Nagpur District. 
I.L.R. (1945) Nag. 399=1945 N.L.J. 274=A.I. 
R. 1945 Nag. 146. 

Discretion. 

*S. 115 — Discretion— Decision on prelimi- 
nary issue as to maintainability of application — 
Unsuccessful part not challenging decision in 
revision — Revision after final decision — Interfe- 
rence on preliminary point — Rule, 

The power of revision under S. 115, C. P. Code, 
is a discretionary power conferred upon the High 
Court and there is no right of revision as such in 
an aggrieved party. Where the lower Court 
decides on a preliminary issue that an application 
under S. 192 of the Succession Act is maintain- 
able, but the aggrieved party fails to take the 
matter in revision and takes the chance of a deci- 
. «iou on the merits and fails ultimately, the High 
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Court will not be too ready to assist him in his 
revision after the final decision on the prelimi- 
nary point. (Dhavle and Cliatterjee, JJ.) Krish, 
nadfvanand Ramjee 7/. Kapildi.o Ramtee 21 
Pat. 197=198 I C. 535=14 R.P. 468=23 P L 
T 547=8 B R. 429=1941 P.W.N. 755=AIR' 

1942 Pat. 251. ' ^ ^ 

S. 115 — Disci et 10 n—I nteifcien ce — Prin ci- 

pies — Defective older setting aside even more 
defective order — If to be mteifered with. 

The powers conferied under S. 115, C. P. Code, 
are discretionary and the High Court will not 
properly interfere to set aside an order in order 
to restore an order which is cleaily contrary to 
the provisions of statute. Though the order 
under revision is defective, the High Court will 
not interfere with it when it sets aside an order 
which IS even more defective. (Davis, CJ. and' 
Weston, J ) Pir Bakhsh Khan v. Darya Khan, 
I.LR. (1943) Kar. 345=210 I.C. 19=A.I.R. 

1943 Sind 233. “ 

— — S. 115 — Disci etion — Order as to costs— 
Interference See Q. P. Code, S. 35. A.I R, 
1945 Pat. 184. 

S, 115 — Discretion— Order returning plaint 

to be presented to Court of lowest pecuniary 
jurisdiction — Confirmation on appeal — High 
Court will not revise. See C. P. Code, S. IS AND' 

0. 7, R. 10. 47 C.W.N. 720. 

-S. 115 — Disci etion — Revisional powers— 

Conditions for exeicise of. 

The Powers of the Pligh Court are discretio- 
nary and will not be exercised save and except 
for the prevention of injustice; but when the 
matter is before the High Court, the High 
Court, for the purpose of preventing a misunder- 
standing of the rights of the parties, if it consif 
ders that it is desirable that the matter should be 
clarified will interfere to that extent and make 
I the necessary orders- (Agarwala, J.) ShEo 
Narain Pbasad V. Jawahir Lal. 199 I.C. 312= 

8 B.R. 536 = 14 R.P. 568=23 Pat. L.T. 135=A, 

1. R. 1942 Pat. 293. 

Discretionary orderi 

'S. 115--Discretionary order — Interfer- 
ence — Grounds — Order refusing to fix smaller 
number of instalments under Bihar Money- 
Lenders Act — Discretion — Inferference. See, 
Bihar Money-Lenders Act (1939), S. 11. 1941 
P.W.N. 507. 

S.115 — Discretionary order— Order refu- 

sig to exercise inherennt powers — Revision — Sale 
set aside on failure to furnish requisite stamp— 
No appeal— A p plication to vacate order setting 
aside sale under inherent powers — Refusal — Inter* 
ference in revision. 

A decree-holder who purchased the properties 
at an execution sale having failed to deposit the 
full stamp required for the sale certificate, the 
Court set aside the sale. No appeal was filed 
against the order setting aside the sale, but long 
afterwards the decree-holder applied to the 
Court to vacate the previous order under its in- 
herent powers under S. iSl, C, P. Code, or to 
accept the amount deposited as sufficient for such 
of the items of property on the sale of which the 
stamp would amount to the amount deposited* 
^ough the decree-holder had not asked the 
Court previously to confirm the sale of suck 
items only. The Court refused to interfere 
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holding that there was no reason to exercise its 
inheienl powers. The decree-holder applied to 
the High Court in revision. 

Held, that the decree^holder having failed to 
appeal against the order setting aside the sale, 
though he had a right of appeal, the lower Court 
was right m refusing to interfere with its order 
in its inherent powers, even if it had such powers, 
and the High Court could not interfere in revi- 
sion. (Harries, C J. and Fazl All, J.) Bingaj 
MaRwari V Ram Sahai Maiito 194 I.C 21 = 
13 RP. 672=7 BR. 685=22 Pat. L.T. 818= 
A.I.R. 1941 Pat. 408. 

S. 115 — Discretionary orders — Order under 

0, 22, R. 10 — Revision — Maintaihobdity. 

The power to add the name of any person 
upon whom any interest has devolved as a party 
to the proceedings is one within the discretion of 
the Court, hence an order under 0. 22, R, 10, C. P. 
Code, adding or refusing to add a party is not 
subject to revision by the High Court. (IVadia 
and IVassoodew, JJ ) Keishnaji Ramchandra 
V. Bhikchand Kamkaram. I L R, (1941) Bom. 
629=14 R B 395=200 I.C. 160=43 Bom. L R. 
719=AI.R 1942 Bom. 82. 

S. 115 — Discretionary order— Revision — 

Interference — Instalments— Bihar Money-Len- 
ders Act (1939), S. 12— Older allowing payment 
of decree in instalments — Reasons not given — 
Effect — Interference — Decree-holder objecting to 
order but withdrawing money deposited under — 
If precluded from challenging order in revision. 

The High Court is reluctant to interfere with 
orders passed by Subordinate Courts in exercise 
of their discretionary powers, such as an order 
for payment of a decree by instalments under 
S. 12 of the Bihar Money-Lenders Act. Such 
discretionary power must, however, be exercised 
judicially and the Court should be careful to 
indicate in its order the reasons for it so that the 
High Court may be satisfied that the discretion 
has been exercised judicially and all the relevant 
matters specified in S. 12 of the Bihar Money- 
Lenders Act have been taken into consideration. 
Where the order does not show that all the cir- 
cumstances have been taken into consideration 
and does not give reasons the High Court will 
not hesitate to interfere in revision and will set 
aside the order. The mere fact that the decree- 
holder who objects to the instalments subsequent- 
ly withdraws from the Court an amount of ins- 
talment deposited in Court will not debar him 
from challenging the instalment order in revision 
on the ground that he has taken a benefit under 
that order. There is no benefit to the decree- 
holder merely because an instalment order is 
passed as he is entitled to the money deposited ■ 
under his decree. (Agartiala, J.) Ram Narayan 
Shaema V SitaRam Pathak. 201 I C. 484=15 
R.P. 52=8 B R. 792=23 Pat. L.T. 194=A.I.R. 
1942 Pat. 451. 

S. 115 — Discretion of Court— Interference 

in revision. See OunH Rent Act, S. 124-D and 
C P. Code, S. 115. 1942 0.A.23f 

3.115 — ^Krror m the exercise of jurisdic- 
tion — Application under Madras Village Courts 
Act, S. 73— Pleader of petitioner absent — Refusal 
to adjourn case for a few minutes to enable him 
to appear — Dismissal of petition — Interference in 
revision. See C. P. Code, 0-9, R. 9. (1942)2 
M.L.J. 390 (2). 
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S. 115— Error of law— Erroneous decision 

on question of limitation — Revision— Interference.. 

An erroneous decision on the question of limi- 
tation does not justify interference in revision 
as It cannot be said to be one without jurisdiction. 
(Wadsworth, /.) Nataraja Gramani v Siva- 
KOLUNDU Gramani 207 I C. 274=16 R M 74= 
(1942) M.W.N. 789=55 L.W.844 (n=A I R 
1943 Mad. 245=(1942) 2 M.L.J. 735. ‘ ' 

— — S 115 -Error of law — If ground for inter- 
ference. 

A wrong view of the law taken by the lower 
Court does not justify interference m revision. 
(Dhavleand Chatierji, JJ.) Krishnadevanand 
Ramjeez;. Kapjldeo kamjee. 21 Pat. 197=198 
I.C. 535=14 R.P. 468=8 B.R. 429=1941 P W 
N. 755=23 Pat.L.T. 547=A.I R. 1942 Pat. 251. 

-S. US— Error of law— Interference— If 

justified. ■" 

An erroneous conclusion of Jaw does not war- 
rant interference in revision. (Dhavle, J.) Punya 
Raulo V Khetra Gauda. 197 I.C. 655=14 R p 
329=8 B.R. 275=7 Cut. L.T. 58=A.IR 1942 
Pat. 133, ■ ■ 


S. 115 Error of law — Misunderstanding 
of proceedings by Court. 

An erroneous decision on a point of Jaw does 
not, no doubt, entitle a party to file a revision 
under S. 115, C P. Code, but where such decision 
is a result of a misunderstanding by the Court of 
the nature and scope of the proceedings before it, 
it is open to revision, as where an application is 
taken to be for filing an award, which it is not, 
and is erroneously held to be barred by limitation 
under Alt. 173 of the Limitation Act. (Abdur. 
Rahman,!) Jai Kishen v. Ram Lal Gupta 

46P.L.R.232=A.I.R. l944Lah. 398. 

S llS— Error of lazv — Omission to consider. 

certain pieces of documentary evidence— Interfer- 
ence in revision. ^ 

The omission to consider certain pieces of 
documentary evidence will not come within thp 
mischief of S. 115 (c), C P. Code, which applies 
only to errors committed in connection with the 
exercise of jurisdiction or errors committed in 
respect of procedure, and not to every error of 
law committed by a Judge. (Sen, I.) Ashtitosh 
Dey z;. Foolchand Keshabdeo. 203 I.C 368—1'; 
R.C. 421=46 C.W.N. 838=A.I.R. 1942 Cal 
530. 


S. 115-Error of law— Order holding appli- 
cation to be barred by limitation— Revision- 
Competency, 

An order rejecting an application under 0.21 

R. 95, C. P. Code, for possession of the property 
purchased by the applicant as auction purchaser 
on the finding that it was barred by limitation is 
not open to revision by the High Court under 

S. 115, CP. Code. A finding oH a question of 
limitation, whether right or wrong, is a finding 
on a question of law which does not bring the 
case within the_ ambit of S. 115, C.P. Code. 
There IS no question of jurisdiction or illegality 
or material irregularity in the exercise of juris- 
diction. A revision application is therefore in- 
competent. (Broomfield and MackUtt, Jl.y 
Mithalal Ranchhodda.s V, Maneklau Mohan- 
lal. 195 I.C. 601=14 R.B, 67=43 Bom,L.R. 
480=A,I.R. 1941 Bom. 271. 
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S Il5 — Ertor oj law — Refiiwl fo execute 

decree owing to absence of light to e eecnte — 
Revision 

Though a Court refuses to execute a decree 
owing to a mistake of law as to the absence of 
the right to execute by the applicant, it cannot be 
interfered with in revision. The Court cannot 
be said to have acted with any material irregu- 
larity or failed to exercise a jurisdiction vested 
in It by law (Allsob, J) Sukhdeo Sinuh z’. 
Dae Chanu. 1943 A L W. 281. 

Failure to exercise jurisdiction, 

— — — S. 115 — Failure to erercise junsdiclton — 
Order rejeciing apflication under S 33 of Atbi- 
iration Act— Revision 

An order rejecting^ an application made under 
S. 33 of the Arbitration Act erroneously holding 
that the Court has no jurisdiction to entertain it, 
is revisable under S 115, C l\ C'ocle. (Abdur 
Rahman, J ) Radha Kishen v. Bomuay Co., 
Ltd. 212 I C. 411=17 R.L. 16=45 P L.R. 287 
=A.I.R. 1943 Lah. 295. 

S. 115 — Failure to exercise jurisdiction — 

What amounts to. 

If a Commissioner quashes a Collector’s appel- 
late order solely on the ground that no appeal lay 
to him, when an appeal did in fact he, there will 
be a failure of jurisdiction which will justify 
interference in revision. Cut if he reverses the 
(joUeclor’s order on the merits and not on the 
sole ground that no appeal lay to him, there is no 
refusal to permit the exercise of jurisdiction by 
the Collector, and no revision lies from the order 
(Mitchell, F.C.) Ghulam Murtaza Khan v. 
Sampuran Singh, 21 Lah.L.T. 23, 

Finding of fact. 

S. 115 — Finding of fact— Binding nature. 

A finding of fact even if incorrect is binding in 
revision. Accordingly a finding that an agree- 
ment was not proved cannot be gone into in revi- 
sion. (Gfuer, J ) Amritrao Atmaram v. Nar- 
SINgrao. I.L R. (1942) Nag. 625=199 IC 702 
=14R.N. 296=1942 N.L.J. 106=A.I.R. 1942 
Nag. 47. . , 

“S, 115 — Finding of fact — Interference. 

There can be no interference m revision with 
findings of fact arrived at by the lower Court. 
(Thomas, C.J) C. D Lincoln zi Noor Elahx. 
204 1.C. 531=15 RO. 364=1942 O A. 626= 
1942 O.WN 801=1942 A.W.R. (C.C.) 361= 
A.LR. 1943 Oudh 192. 

S.llS— Finding of fact on circumstantial 

'evidence — Inter j erence. 

A finding o£ fact though based on what may be 
called circumstantial evidence is a finding of fact 
and cannot be questioned in a revision application 
tinder S. 115, C, P. Code, (Ghulam Hasan, J.) 
Mhrli Shukul V Lalta Singh. 208 I C 45= 
16 R.O. 57=1943 O.A. (C.C.) 108=1943 O W 
N. 169=A.I.R. 1943 Oudli 300. 

High Court’s Powers. 

S. 115 and Agra Tenancy Act (III qI 

1926), S. 253 — High Court — Powers of, in revi~ 
siott. 

What come under the review of the High Court 
when once it is siezed of the revision are the pro- 
ceedings as a whole from start to finish and the 
-object of the scrutiny of the High Court 
is. that so far as possible justice may be done 
in , the proceedings as a whole. (Braund, J. ) 
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Rati Ram z' Niader Mal. 194 I C 640=1041 
O W.N 546 (2) = 1931 A W R. (Rev ) 308= 
1941 O.A (Supp ) 238=1941 A LJ 230=1941 

R. D 462=1941 A.L W 397 (2)=14 R A 4= 
1941 A W R. (H C ) 130=A I R 1941 All. 215. 

115 — High L ourt’s poivcn of teznston— 

Abuse of poioers by the c.xccution ( owt — Inicr- 
fcience 

Though the High Court was ordinarily 
reluctant to use its powers under S. 115 of the C 
i\ Code, when there is a simple remedy by way 
of suit, yet where the powers of the executing 
Court Inive been abused it would he justified in 
interfering and Jiiecting the executing Court to 
pass the proper orders. {Wadsworlh, 0 ffq. Cl, 

and Pataiiinh lastn, 1) Bai.yai.aksmmi AMM'te 
z' IJappuAivm? 1945 MW N. 761=58 L \V 
634=(1945) 2 M.L.J 567. 

'S, 115 — Illegality — Execution petition— 

Dismissal for default — Sidiseqneut restoration 
without notice to judgment-dedilor— Revision- 
Interference Sec C r Code, 0. 9, R. 9. 22 
Pat.L.T. 965. 

Illegality or Material irregularity. 

S. 115 — Illegality or material irrequlatiiy— 

Failure to consider important point of fact — Effect 
of — Interference in revision. 

Where the lower Court fails to lake into con- 
sideration an important question ol fact which is 
indeed conclusive in the case, and the conse- 
quence of which is that it has given a decision 
which otherwise it would dearly not have given, 

S. 115 (c) applies, and the lower Court must be 
held to have acted illegally or with material 
irregularity so as to justify interference by the 
High Court in revision (Davis, C.J. and Wes- 
ton,!) Ayaram Atampmuzash t;. Shkiidrv & 
Co. LL.R. (1941) Kar 587=199 I.C, 707=14 
R,S. 197=A I.R 1942 Sind. 57. 

'S ll5~Itlegably or material irregularity 

— Folloiving one ruling instead of another. 

Where a lower Court has two conflicting rulings 
before it and if chooses to follow one rather than 
the other, it could not be said _ that by so doing it 
acted with illegality or material irregularity in 
the exercise of Its jurisdiction to justify inter- 
ference in revision (Vorke, J) Satuwati ze 
Kanhaiya Lal. 1943 A L.W. 232. 

~S, 115 — Illegality or material irregularity — 
Summary proceeding — Exclusion of secondary or 
indirect evidence — If justifies interference. 

Where in a summary inquiry in proceedings 
under S. 182 of the Succession Act, the District 
Judge excludes certain statements whicli are in 
the nature of secondary or indirect evidence on 
tbe ground that the admission thereof would 
unduly prolong the inquiry, it cannot be said that 
he acts illegally or with material irregularity so 
^sto justify^ interference in revision. (Dhazde 
and Chatterjee, JJ ) Krishnadevanand Ramjee 
V. Kapildeo Ramjee 21 Pat. 197=198 I C 535 
=8 B.R 429=14 R.P. 468=1941 P.W.N. 755= 
23 Pat L T. 547=A.I.R 1942 Pat. 251. 
Interference. 

“ -S. 115 — Interference in revision — Wrong 

de^ee set aside in appeal which is incompetent. 

The High Court will not in exercise of the 
powers under S._U5, C. P. Code, restore a wrong 
decree set aside in appeal although the appellate 
Court had no jurisdiction to entertain the appea 
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if it appears that the defendants, if they had not 
appealed would have obiained relief under S. 25 
of the Provincial Small Cause Courts Act. 
{Hendeu'on J.) Suohansu Kumar Roy v 
Ban \M ALT Roy. 49 C W N. 711 

S 115 — Interference undo — Fnnciples — 

Inteilocutory ordos — Ifrcvisable 

A strict compliance with the conditions laid 
down in S. 115, C P. Code, is the sme quo non to 
the exercise of juiisdiction undei tliat section. 
Considerations of possible irreparable injury or 
failure of justice cannot be invoked to give juris- 
diction to the Oudh Chief Court to interfere with 
any interlocutory order. If interference with 
orders of lower Courts in interlocutory matters 
are allowed on such grounds the trial of suits in 
the lower Courts will be unduly hampered and 
protracted Hence an order remodelling 
an issue being an interlocutory order _ and 
not amounting to a case decided cannot be inter- 
fered with in revision. {Thomas, C /. and Ghulam 
Hasan, J.) Deputy Coatmissioner, R\e Bareli 
V B SOLA Nath 201 I.C 317=15 R O 70= 
1942 O.A 260=1942 A.W R. (C C ) 239=1942 
OWN. 384=AIR 1942 Oudh 432. 

-S. 115 — Inter ference —Refusal to amend 

decree accordinj to U. P, Debt Redemption Act. 

A refusal to amend a compromise decree in 
respect of a promissory note according to the 
U P Debt Redemption Act could not be inter- 
fered with in revision when there has been no 
failure to exercise jurisdiction and there has 
been no material illegality or irregularity in the 
exercise of jurisdiction by the trial Court. 
(Madeley, J I Chandra Nath v Raja Ram. 
203 I.C 234=15 RO. 182=1942 A W.R. (C. 
C.) 341 (2)=1942 O.W.N. 624=1942 O.A. 491 

Interlocutory order. 

S 115 — Interlocutory order — Court-fee — 

Order as to — Revision. SeeC P Code, S 115 — 
Court-fee. 

S 115 — Interlocutory oider— Order revi- 
ving proceedings which had terminated — If open 
to revision. 

An order passed on review setting a«ide an 
order of dusmissal of an application for the 
removal of a mutwalli, is one reviving proceed- 
ings which had definitely terminated and so can- 
not be described as an interlocutory order so as 
to bar a revision under S. 115. (Bennett, J.) 
Majid-un-nissa r; Anwarullaii. 18 Luck. 48 
=200 I C 142=14 R.O 553=1941 O.W.N. 
1361=1941 O.A. 1066=1942 A. W.R. (C.C ) 11 
=A.I.R. 1942 Oudh 210. 

S. 115 — Interlocutory order — Refusal to 

recast issue— If revisable. 

An order rejecting an application to recast an 
issue f rmed in a case so as to remove the burden 
of proof wrongly placed upon a party is only an 
interlocutory order and hence is not revisable and 
the decision is at best a wrong decision which 
cannot be the subject of interference under S. 115, 
C. P. Code. (Thomas, C .J , and Ghulam Hasan, 
J.) Ram Chandra v. Birendra Bikram Singh. 
201 I C. 277=15 R.O. 68=1942 A. W.R. (C.C.) 
256 (1)=1942 OA. 283=1942 O W.N. 377= 
AI.R. 1942 Oudh 431. 

Jurisdicti on. 

S. 115— Jurisdiction— Absence —Colletor 

entertaining and disposing of appeal under Orissa 


C P.CODE (1908), S. 115. 

Tenancy Act entertainable by District Judge — 
Older of Collector — Revision— Power of High 
Court. See Orissa Tenancy Act (as amended 
in 193S), S 204 A I R. 1942 Pat. 1 (F.B.). 

S 115 — Jurisdiction — Absence of — Lower 

Court entertaining incompetent appeal and deci- 
ding same— Re\ ision, See C. P. Code, S. 100. 
7 Cut L T. 41 

S. 115— Jurisdiction-Absence — Order for 

sale under Partition Act in contravention of 
Ss. 2 and 4 of that A.ct— Revision — Interference. 
See Partition Act, Ss. 2 and 4 (1944) 1 M.L. 

J 296. 

S. 115— Jurisdiction— Absence of— Pauper 

application— Dismissal on ground of want of 
cause of action not apparent on the application — 
Court looking into evidence and rejecting on 
ground that suit is barred by ) es judicata — Revi- 
sion — Interference. See C P. Code, 0. 33, Rr. 5 
(d)AND7. (1941) 1 ML J. 31. 

S 1 15 — Jurisdiction — Absence of — Persona 

desinnata—OTd&rhy Judge acting under S.15, 
Bombay Alunicipal Boroughs Act— Revision — 
Powers of High Court. See Bombay Municipal 
Borouc.rs Act, S. 15. 46 Bom.L.R, 371, 

S. 115 — Jurisdiction — Decision as to ab- 
sence of — Confinnationm appeal — Revision t flies. 

The High Court has power to interfere in revi- 
sion with an order passed in appeal confirming 
the trial Court's decision that it had no jurisdic- 
tion to try the particular suit before it (Niyogi 
and Gruer, JJ.) Kesheorao v. Ganeshrao. I.L. 
R. (1941) Nag. 543=198 I.C. 34=14 R.N. 201= 
1941 N L.J. 245=A.I.R. 1941 Nag. 278. 

S. liS— Jurisdiction — Failure to distinguish 

between condition in India and England — Follow- 
ing decision of High Court of another Province 
and not considei ing decision of own High Court — 
Interference — If satisfied — Error of law. 

It cannot be said that merely becaiue the lower 
Court has not sufficiently distinguished between 
conditions m India and England or has not con- 
sidered a relevant decision of the Pligh Court of 
the Province and has followed a decision of the 
High Court of another Province, any question of 
jurisdiction arises. At the most it amounts only 
to an error in law which it is in the jurisdiction 
of the Court to make, and it does not justify 
interference in revision. (Davis, C.I.and Wes- 
ton, /.) Ayaram Atamparkash V. Sukhdev & 
Co. I.LR. (1941) Kar 587=199 IC. 707=14 
R.S. 197=A.I.R. 1942 Sind 57. 

S. 115 — Jurisdiction — Failure to exercise 

jurisdiction — Application under O. 21,R. 89 — 
Consideration on merits — Sufficiency. See C. P. 
Code, O. 21, R 89 and S. 115. 1941 O.W.N. 835. 

S. 115 — Jurisdiction— Failure to exercise— 

Commissioner for workmen's compensation — 
Failure to decide whether particular person falls 
within the category of persons enumerated in the. 
class of defendants — Effect. 

Where the Commissioner for workmen’s com- 
pensation has no jurisdiction to decide that the 
persons designated in S. 2 (1) (d) of the Work- 
men’s Compensation Act are not dependents or 
that persons not designated in the section are 
dependents, he has power to decide whether a 
particular person has the status^ of any of the 
persons referred to in the section. Where roe 
fails to exercise this power and decide tne 
matter, his order is liabifc to Interference by the 
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High Court under S. 115, C. P. Code. (Agarwala 
and Meredith, //■) Dirji v Goaun. 21 Pat. 
173=198 I C 529=8 B.R 437=14 R.P 476=22 
Pat.L.T. 1023=A I R. 1942 Pat. 33. 

— — g li5 — Jurisdiction — Failure to exercise — 
‘Costs— Court failing to make order — Revision. 

Where a Court makes no order as to cos^ and 
does not even consider^ the matter, it fails or 
omits to exercise a jurisdiction vested in it, and 
the High Court in such a case will interfere in 
revision under S. 115, C. P Code. iDavis, C. J. 
and Loho, J.) Hemandas To pandas z; Ba.khsiiu 
Singh Dharam Singh I L R. (1943) Kar. 242 
=210 I. C. 12=A.I R. 1943 Sind 185. 

S, 115 — Jurisdiction — Failure to exercise— 

Decree on promissory note — Execution — Appli- 
cation by judgment-debtor on date of sale to 
fix value of property under S. 13, Bihar Money- 
Lenders Act — Dismissal — Interfeience in revi- 
sion. 5"^^ Bihar Money-lenders Act, S. 13. 23 
Pat.L T, 14, 

— S. 115 and O. 21, R. 88 — Jurisdiction — ■ 

'Failure to exercise jurisdiction vested hy law — 
Misconception as to law— Revision, if lies. 

If the Court proceeds on a wrong view of the 
law as regards the scope and object of 0. 21, 
R. 88,C. P. Code, it must be deemed to have 
failed to exercise jurisdiction vested in it by law 
and can be interfered with in revision. (Puranik, 
J.) Munnalal Gopilal I.LR. (1941) Nag. 
150=191 I.C. 217=13 R.N. 190=1940 N.L.T. 
453=A.I.R 1940 Nag 337. 

— 7~“S. 115 — Jurisdiction— F a 'dure to exercise — 
Rejection of application for relief under Stud 
'Agriculturists^ Relief Act — Revision — Compe- 
tency. 

A revision under S. US, C. P. Code, will lie on 
any question of law or fact which affects juris- 
diction, and where the lower Court has declined 
to exercise jurisdiction, e.g., by declining to 
grant relief under the Sind Agriculturists’ Relief 
Act, in such a case it may be said that a question 
of jurisdiction is involved and the High Court is 
not debarred from dealing with an application In 
revision. But the High Court should not, by 
•way of revision, give to the applicant in effect a 
right of appeal which IS denied him under the 
Act itself. (Davis, C J and O'Sullivan, J ) Nazo 
ti.NARUMAL. IL.R. (1944) Kar. 46=215 IC. 
192=A.I.R. 1944 Sind 162. 

" 3. 115 Jurisdiction — Irregular exercise 

of — Order of Panchayat Court unjust and with- 
put jurisdiction— -Refusal by District Munsif to 
Interfere under S. 73, Madras Village Courts Act 
^Revision— Jurisdiction of High Court, See 
Madras Village Courts Act, S. 73. (1943)1 M. 
318* 

; S. 115— Jurisdiction— Order refusing time 

to extend for payment of deHcit Court-fee— 
Revision— Interference. See C. P. Code, S. 149, 
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of, no question of limitation stricth 


plained ..v sinctiv 

speaking arises. (Bennett and Agarwal, JJ) 
Chandra Pratap Singh v Binoeshwari Prasa’ii 
Singh 200 I C 259=14 R O 59?=1942 A W 
R. (C.C.) 193=1942 O.A. 171=1942 O.W N ’24s 
=A.I R 1942 Oudh 340. ' ‘ 

S ^t-S—Linnlalion— Application made be- 
yond 90 days — Maintauiobdity — Practice. 

_ Although the Limitation Act makes no provi- 
sion for application for revision under S. 115 
C.P. Code, the usual practice of the Court is 
not to entertain applications presented beyond 90 
days. (Dhavle and Clialterjee, JJ.) Krishna- 
devanand Ramjee V. Kapiloeo Ramjefs 21 
Pat. 197 = 198 I.C 535=8 B.R 429=14 Rp 
468=1941 P.WN. 755=23 Pat.L.T, 547=AI 
R. 1942 Pat. 251, 

S, llS—Liniilation — Practice. 


1941 P.W.N. 516. 

Limitation. 

115 and Limitation Act, 


-S. 


Art. 


Limitation.^ ’ * 

No special period is prescribed for an appli- 
cation for revision and therefore if any article is 
applicable it is Art. 181 of the Limitation Act 
which prescribes a three years period from the 
time when the right to apply accrues. Where an 
application is within 3 years, of the order com- 


There is no limitation presc ibed for the appli- 
cation for revision but the Cliief Court has held 
that if an application is unduly delayed it can be 
thrown out oil that very ground and that ordi- 
narily if an application is filed beyond the period 
of limitation prescribed for an appeal it ought to 
be considered to have been unduly delayed. 
(Agarwal, J.) Kallu Mal i; Municipal Board, 
Nawabganj 200 I C. 608=15 R O. 25=1942 
O.W N 335=1942 A.W R (C C.) 220=1942 0. 
A.241=AIR. 1942 Oudh 392. 

S. 115 — Locus standi to apply. 

Under S. 115, C P. Code, it is not necessary 
for a party to apply. _ Any person can bring an 
irregularity to the notice of the Court, although 
the Court will very seldom act unless the aggri- 
eved parly comes before it. (Bose,J) Percy 
Wood v. Mrs. Samuel. 211 I.C 210=16 R.N. 
181=1943 N L.J S10=A.I.R. 1943 Nag. 333. 

Material Irregularity. 

-S. 115 — Material irregularity — Application 

for leave_ to sue as pauper— Applicant possessed 
of share in inheritance but not having possession 
— Grant of leave— i-Failure to consider whether 
applicant could raise money with inheritance— 
Effect— Revision — Interference. See C. P, Code, 
0. 33, R. 1, Expl. 7 Cut.L.T. 28. 

S. 115 — Material irregularity — Application 

under scheme framed under S. 92 — Order decid- 
ing only some of questions raised — Revision. 

Where on an application filed under a scheme 
Under S. 92, C. p, (^ode, the District Judge does 
not give his decision on all the points raised by 
the parties, and_ an appeal is incompetent from 
his order, the High Court can interfere in revi- 
sion under S. 115 (c), C. P. Code, not only to the 
extent of supplying those omissions in the District 
Judge’s order by giving the directions on those 
points but can consider and reopen in revision 
the points on which the District Judge has given 
his decision, when the consideration of the 
former would necessarily involve a re-consider- 
ation of the latter. (Mitter and Khundkar, JJ.) 
Srijib Nyayatirtha v. Dandy Swamijagan- 
nathAsRam. 199 I C, 841=14 R.C. 648=73 
C.L.J. 532=A..I.R. 1941 Cal. 618. 

■S. 115— Material irregularity — 'Considera- 
tion of objection to legality of award raised for 
first time in appeal. 

The consideration by the appellate Court of an 
objection to the legality of an award which had 
not been raised before the trial Court, is a 
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material irregularity covered by S. US (c), C. P. 
Code. (Abdur Rahman, J.) Ha.ri Shankar v. 
Mst. Amraoti. 219 I C 70=:18 R.L. 39=46 P. 
L.R. 108=A.I.R. 1944 Lah. 280. 

— — — S. 115 — Material irregularity— Court having 
jurisdiction to decide a question deciding it 
wrongly. 

Where a Court having jurisdiction to decide a 
question as to whether there was or was not 
material irregularity m the conduct of a sale, 
decides the question, though wrongly, there is no 
question of any material irregularity committed 
by that Court so as to bring the matter under 

115, C. P. Code. (Yorke, /.) Mahabir Prasad 
V. Sarju Devi. 1943 A.L.W. 323. 

— S. 115 — Material irregularity — What 

amounts to. 

It IS established by the decisions of the Rangoon 
High Court that in the following instances a 
Court acts " with material irregularity ” 
"if not illegally" within the meaning of 
S, 115 (c), C. P. Code: — (i) If it shuts its 
eyes to a proposition of law or to _ an 
important fact in evidence before it as distinct 
from misapplying the. one or attaching a 
wrong legal consequence to the other; (ti) If it 
saddles the wrong party with a burden of proof ; 
{hi) If it decides an appeal on a point of fact not 
raised at all before the C 9 urt from which the 
appeal is brought; (iv) If it decides an appeal on 
a point of law which the party in whose favour it 
decides has waived and which is notone of which 
the Court is bound to take cognizance irrespective 
of the parties. (Blagden,!.) Bhawani Sankar 
Jatsi V. Ganga Prasad. 198 I. C. 516=14 R.R. 
204=A.I.R. 1941 Rang. 244. 

S. 115 — Material it regularity— F allure of 

Subordinate Court to follow the decision of the 
High Court. 

Failure on the part of a Subordinate Court to 
follow a decision of the High Court, unless it 
holds it to be not applicable even though mis- 
takenly, is a material irregularity and his order is 
liable to be set aside. {Hamilton, J.) Ram 
Bharose z'. Tekchand. 1943 A.L.W. 237. 

— -S. 115 — “Material irregularity" — Failure to 

note that certain decision followed does not apply 
to the case. 

Failure of the Courts below to notice that a 
Ruling of another High Court relied on does not 
apply to the case is a material irregularity. {Mir 
'Ahmad, J.) Tila Mahomed v. Municipal Com- 
mittee, Peshawar. 196 I.C. 648=14 R. Pesh. 
36=A.I.R. 1941 Pesh. 76. 

— — S. 115 — Material irregularity — Ignoring 
I'uling of High Court. 

The ignoring of a reported ruling of the High 
Court or complete failure to grasp its essentials, 
must be taken as material irregularities. 
{Bagiiley, J.) U Po Hlaing v. Daw Ngwe. 192 
I.C. 801=13 R.R. 197=A.I.R. 1941 Rang, 22. 

S. 115 — Material irregularity in the exer- 
cise of jurisdiction— Failure of judge to apply his 
mind to the points in issue. 

Where a Judge of the lower Court fails to 
apply his mind to the points in issue it amounts 
to material irregularity in the exercise of jurisdic- 
tion within the meaning of S. 115, C. P. Code. 
(Mathur, J.) Ram Lal v. Raghunandan. 1944 
A.L.W. 227. 
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S 115 — Material irregularity— Misap plica- 
tion of law — Interference. 

Where as a result of a misapplication of the 
law there has been a denial of justice, it would 
amount to a material irregularity entitling aCourt 
of revision to interfere under S. 115 C. P. Code. 
{Stnha, J.) Sukhia v. Kirpa Ram. I.L.R, 
(1945) All. 604=1945 A.L.W. 194=1945 A. W. 
R. (H.C.) 193=1945 R.D. 353=1945 O.W.N. 
(H.C.) 179=A.I.R. 1945 All. 348. 

S, 115— Material irregularity — Misreading 

evidence. 

Misreading the evidence and completely over- 
looking the dates and arriving fat wrong findings 
amounts to a material irregularity. {Mir Ahmad, 
J.) Mt. Zura 2/. Mahomed Ayub, 205 I.C. 603 
=15 R. Pesh. 99=A.I.R. 1943 Pesh. 17. 

— S. 115 — Material irregularity— Order 

allowing amendment of written statement materi- 
allv prejudicing plaintiff — Revision— Interference. 
See C. P. Code. S. 80. 45 Bom.L.R. 220. 

—— — -S. 115 — Material irregularity — Order 

granting leave to withdraw suit in case not falling 
within 0. 23, i?. 1. 

An order granting leave to withdraw suit in the 
absence af a formal defect or "other sufficient 
grounds" within the meaning of O. 23, R. 1, C P. 
Code, IS a material irregularity or an illegality 
within the meaning of S. 115 (cj, C. P. Code. 
{Bose,J.) SuKHAiN Milaiv. Liquidator, Co- 
operative Society, Pondi Simaria. I.L.R. 
(1944) Nag. 458=2 17 I.C. 303=17 R.N. 114= 
1944 N.L.J. 160=A.I.R. 1944 Nag. 183. 

S. 115— Material irregularity — Order 

granting permission to withdraw suit with liberty 
— Failure to issue notice to defendant aud^ to 
record reasons — Effect — Interference in revision. 
See C. P. Code, O. 23, R. 1 (2). I.L R. (1944) 
Kar. 169. 

S 115, O. 3, R. 1, and 0. 11, R. 1— 

rial irregularity— Order of Court rejecting act 
performed by party through recognised agent — 
No direction to perform it in person— Interference 
in revision. 

When the Code expressly gives a party a right 
to perform a certain act through a recognised 
agent and the Court has not directed him to per- 
form it in person, the Court cannot arbitrarily 
reject that act and mulct the party in costs because 
he has chosen to do that which the Code expressly 
allows him to do. That is a material irregularity 
on a question of procedure and justifies interfe- 
rence in revision. {Bose, J.) K. C. Majumdar 
V. SuRAj Singh. I.L.R. (1942) Nag. 258=193 
I C. 707=13 R.N. 345=1941 N.LJ. 418=A.I. 
R 1941 Nag. 205. . 

S. Il5 and O. 33, R. 1 — Material ^ irregula- 
rity— Order refusing leave to sue in forma 
pauperis — Revision, 

Where in disallowing an application for leave 
to sue in forma pauperis the Court has entirely 
misdirected itself and has taken wholly irrelevant 
matter into consideration and no evidence is on 
the record for the Court to have arrived at a 
decision in favour of the respondent, the Court 
has acted with material irregularity in giving a 
decision calling for interference in rewsion. 
{Abdul Rahman, J.) Mahomed Ashbaf v. Maho- 
med Bibi. 47 jP.L.R. 402. 

S 115-Material irregularity— Reference to 

arbitratipn by next frignd gl imhpr plainti 
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Failure to conform to O. 32, R. 7— Revision— In- 
terference Loung Tatur Ramsing Takhairam. 
[SeeQD 1936-R0,Vol I, Col 1333.] 191 I. C 

291=13 R S 129. 

-S 115— Rfcitenal irregularity — Reference 

under Land Acquisition Act — Order of District 
Judge declining to make awaid — Interference in 
revision See Land AenutsmoN Act, S 18. 
(1944j 2 ML J. 130. 

S. 115— NMatenal irregularitj- — Refusal to 

stay trial of suit pending decision of Special 
Judge under LT. P, Encumbered Estates Act — Tf 
revisable. Mahomed Ihtisham Alt v. Lachh- 
MAN Prasad. [See Q.D. 193ry-40, Vol. I, Col. 
1333 ] 15 Luck. 641. 

S. 115 — Material iriegulanty — Setting 

aside ev parte decree without considering 
of question jurisdiction to do so— Interference 
in revision. .S'er C. P CnuE. O. 9, K 13 and 
S fa. 115 AND 151. I L R (1942) Nag. 675. 

115 — Material irregularity — IViomj 

interpretation of provision of law. 

A wrong interpretation of a provision of law 
would, m certain cases, amount to a material 
irregularity and the High Court can interfere in 
revision (Sinha, J.) Aiidul Wahab v. Ragu- 
nandanLal. 1945 O.W.N. (H.C.) 167=1945 
A.W.R. (H.C.) 189=1945 A.L W. 182 
Miscellaneous proceedings. 

S, 115— Miscellaneous proceedings — Deci- 
sion of District Judge on appeal against decision 
of special Judge, second grade — Revision — Main- 
tainability. See U. P. Encumukred Estate.s Act 
S. 46 and C P. Code, S. Il5. 1941 O.W.N. II 60 ! 

— ; S. 115 and C. P. Land Alienation Act — 

Miscellaneous proceedings — Revision, if hcs. 

A revision lies to High Court against an order 
passed on an application under S. 25 (2) of the C. 
P. Land Alienation Act. (Clarke, J.) Jankii.al v 
The D. C. Bilaspur I.L.R, (1942) Nag. 602= 
196 I. C, 360=14 R.N. 101=1941 N.L.J. 224= 
A.I.R. 1941 Nag. 163. 

New evidence. 

-S. 115— Nezti evidence— Admissibility. 
V/here parties to a suit were misled into not 
filing a letter of authority under the belief that no 
objection was being taken in respect of its 
absence, and there was no issue also about it in 
the interests of justice it should be admitted’ in 
revision against a decision based on the absence 
authority. (Shirreff, S.M.und 
to Gokaran Ahir V. Sammath. 1941 

(Supp.) 622=1941 A.W. 

K. (Rev.) 682. 

New Plea. 

— — S. 115 New plea — If can be raised in arcu” 
ments tn revision for the first time. 

A plea not raised in the written statement on 
which there was no issue and which was not raised 
even in the grounds of revision could not be 
allowed to be raised for the first time in argu- 
ments on the revision petition. (Ghulam Hasan 
L) Brij Lal zi. Surajman, 194 I.C. 662=14 
R.O. 32=1941 O.L.R. 519=1941 O A 562— 

583=1941 O.W.N;- 832= 
A.I.R. 1941 Oudh420. 

— S. 1 IS— New plea— Interference— Practice 

Bulakhidas V. Murlidhar, fS'eeQ.D. 1936-’40' 
-.Vol, I, Col. 1335.] I.L.R. (1942) Nag 139 ' 


C.P. CODE (1908), S. 115. 

9- 33, plea linden 

(J jj, A. 5 Ij can be }dtscd ui tevistop 

Jbe plea under 0. 33, R. 5 that the applicant 
was being financed by some one acting behind 
the scenes depends on facts winch when neither 
pleaded nor proved cannot he gone into for the 
first time in revision. (Gmier, 1) Amritrao 
Aim VRAM z‘ Narsini.rao ILR (19421 Nst 
625=199 TC 702=14 R.N. 296=1942 NL T 
106=A I R 1942 Nag. 47. 

■ 115 and C P Code, Seb II, para. 21— 

Oidet directing an'uui tohejUei — Revision— If 
confined to qiie'iiion oj jiii tidulion. 

In a revision against an order directing an 
award to he lilcd, objection could he taken only on 
the question of j unsdielTon (Dazns, C.J.and 
Heston, .7) Jrci iianand Pmambardas ci. Mira- 
DAJ I.L.R (19/12) Kar 36=202 I.C 152=15 
R.S. 24=A I R. 1942 Sind 79. 

'S 115 and O 21, R 63 — Ordet in claim 
proceedings — Coni peiency o / re^zn^sion 

The provisions of 0.21, R 63, C. P Code, do 
not bar a revision under S IIS of an order made 
in claim proceedings. (Da-oies.) Govirnor- 
Gi'.ni ral in CouNCir t'. Udawai. 1943 A.M L T 
45. 

S 115-— Onler under — ff one ‘‘ pased on 
appeal’’ within the meaning of S 109 (a) of the 
Code Sec C P Codl S. 109 (iD. (1943) 2 M.L J, 
1 58. 

S 1 15— Other remedy available— Revision 

— Xfaintainability .Vce C. P Code, O. 21, Rn. 
and 49 and S, 52. (1945) 2 M.L. J. 531. 

Other Remedy open. 

S. 115 — Othei K’inedy open. 

It IS by no means an iiinexible rule that where 
another remedy by way of a regular suit is open, 
revisional jurisdiction should under no circutn- 
stances be exercised. {Din Mahomed, Teja 
Singh and Achhruram, J.T.) RamCharanDas 
V. Hiua Nand. 222 I.C, 177=A.I,R. 1945 Lah, 
298 (F.B.). 

S. nS-Other remedy open — Appeal com- 
petent — Revision — Order dismissing suit as 
against some defendants as smt cannot proceed 
againA them for tvanl 0 1 compliance wtlh S, 270 
(1), Government of India Act — Ij decree— Ap- 
pealahility — Revision— Competency — C. P. Code, 
0.7,R.lh 

It is the established practice of the High Court 
not to exercise its powers of revision in cases 
where a party entitled to appeal has not appealed. 
An order dismissing the suit as against some of 
the defendants in a suit on the ground that so far 
as they are concerned, S 270 (1) of the Govern- 
ment of India Act applied but was not complied 
with and holding that as against them the suit 
cannot proceed, is a decree wdthin the meaning 
mu C. P. Code, and is therefore appealable. 
1 he order IS one rejecting the plaint as against 
those defendants, and as such an order conclu- 
sively determines the rights of the parties so far 
regards the Court which decided the matter, it is 
a decree and hence an appeal lies against that 
°it J the plaintiff cannot be 

allowed ^ invoke the special remedy afforded by 
b. 115, C, P, Code. The fact that the Court 
purports to act under 0. 1. R. 10, C. P. Code, by 
expunging the names of the defendants concern- 
ed, does not alter the nature of the order 
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because in substance, it is an order under 0. 7, 
R II, C P. Code. 

Quaere. — Whether in such a case when the suit 
cannot proceed against some of the defendants 
the Court should reject the entne plaint as a 
whole and not merely as against some of the 
defendants. {Fuz! Ah aud Rowland, JJ.) Nand 
Kumar Siistha v Pasupati Ghosh. 20 Pat. 
417=193 I.C 276=42 Cr L J 375=13 R.P. 
576=7 B.R. 506=4 FLJ (H C ) 161=1941 
P.WN, 25=22 Pat. L.T. 779=A.I R. 1941 
Pat. 385, 

S. 115 — Other remedy _ open—.lppcal com- 
petent to lower Court — Revision, 

The fact that an appeal lies to a lower Court 
will not take away the powers of the High Court 
to revise an order passed by a Munsif. The 
appeal referred to in 115, C.P Code, must be 
an appeal to the High Court. (Bennett and 
Madeley, JJ.) Harcharan Singh v MAHOMiin 
Husain Khan. 18 Luck 668=206 I.C 79=15 
R C 463=1943 A.W.R. (C C.) 17=1943 O.W. 
N. 71=1943 O.A. (C.C.) 4i=A.IR. 1943 Oudh 
241. 

WS—Other remedy open — Appealable 

ord-'i not appealed J rom —Revision— Maintain- 
ability. 

The dismissal of an application for a final 
decree in a suit for sale on a mortgage is appeal- 
able as a decree undei S. 96. C. P. Code, and a 
civil revision petition against the order of dis- 
missal is therefore incompetent. (Wadsworth 
and Paianjali Sastri, JJ.) Subb.wya v. Ven- 
kata Hanumantha Bhushanarao. I L R. 
(1942) Mad. 60=200 I.C. 520=15 R M. 69=54 
L.W. 107=1941 M.W.N 741=4 F.L J, (H.C.) 
280=A.IR. 1941Mad. 817=(1941) 2 M.L.J. 
125. 

S. 115 — Other 7emcdy — Claim order — 

Remedy — Revision — Competency 

The proper remedy of a person who is adver- 
sely affected by an order under 0 21, R. 63 is by 
way of a suit and not by way of a revision appli- 
cation under S. 115, C. P. Code. The fact that 
the order is erroneous does not give the party a 
right in revision ; the maintainability of a revi- 
sion application is not a matter to be judged by 
the merits of such application. (Davis, C.J. and 
Weston, J.) Dewandas Udhomal v. Bhojibai. 
I.L.R. (1942) Kar. 160. 

S. 115— remedy open— Interference. 

Where the effect of allowing a revision 
in a _ matter in which an appeal might 
also lie, will be a convenience to parties 
and will save expense, the Court will 
interpret S. Il5 liberally (Clarke, J) Mangi 
lal V. Zam Singh. I.L R. (1942) Nag. 478= 
196 I.C. 190=14 RN. 85=1941 N.L, J. 340= 
A.I.R. 1941 Nag. 289. 

Ss 115 and 73 (2) — Other remedy open — 

Order allowing rateable distribution — Revision, 
If a Court passes an order for rateable distri- 
bution on a wrong view of law, the High Court 
will interfere in revision at the instance of a 
party aggrieved by that order although he has a 
right of suit under S. 73 (2), C. P. Code, when 
the assets are rateably distributed, if it considers 
it undesirable to delay the execution proceedings. 
(Puranik and Dighy, JJ) Baltelal z/. Mano- 
harlal. I L.R. (1944) Nag. 806=1944 N.L.J. 
347=A.I.R. 1944 Nag. 295. 

Q. D. 1-63 
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- ' - --S. l\i— Other remedy— Order refusing 
review— Failme to appeal — Revision— Compe- 
tency. ' 

S. 115, C. P. Code, does not apply to an order 
refusing to review a judgment. S. 11.5 cannot be 
invoked when a remedy is available by means of 
an appeal. A party who has allowed his remedy 
by way of appeal to lapse is not entitled to invoke 
the High Court’s discretionary powers by_ the 
circuiious method of a Civil revision petition 
against an order refusing to review a judgment; 
no que',tion of jurisdiction arises in such a case, 
as the lower Court has complete jurisdiction to 
decide whether or not it should review its order. 
(Mo eke It, J.) Visvvantpiam v Varadhachar- 
yalu. 209 I.C. 160=16 R M 284=56 L.W. 82 
(1)=1943 M.WN. 116=A.I.R, 1943 Mad. 377 
(1)=(1943) 1 M L.J 168. 

S. 115 — Other remedy open — Remedy by 

way of suit available— Interference in revision — 
Jurisdiction of High Court. Official Receiver 
Guntur v. Seshayya [See Q. D. 1936-’40, Vol. 
1, Col. 3287 .] A. I R, 1941 Mad 262. 

-S. \\S— Other remedy open — Rent execu- 
tion caie dismissed— Appeal competent but nol 
filed — Revision — Maintainability. 

Tbe decree under execution was a rent decree 
passed by a Munsif in a suit valued at Rs. 99-15-3. 
As the amount claimed in the suit exceeded 
Rs. 50, an appeal lay from the order of the 
Munsif dismissing the rent execution case to the 
District Judge. No such appeal was filed, but an 
application in revision was presented directly to 
the High Court against the order of the Munsif 
dismissing the execution case : 

Held, that under S Il5, CP. Code, no revision 
lay against an order which was appealable and 
therefore the revision application was not main- 
tainable. (Fad Ah, C.J, Manohar Lall and 
Chaterjee, JJ ) Ram Ran Vijay Prasau Singh 
zMCishun Singh 23 Pat. 61=211 I C 593= 
10 B R. 429=16 R.P. 250=25 PL.T. 35= 
1944 P W N 33=A I.R 1944 Pat, 54 (F.B.). 

S 115 — Other remedy open— Revision — 

Competency. 

The High Court will not ordinarily interfere 
in revision when the aggrieved parly has another 
remedy open, e.g., a regular suit, (Dhavle and 
Chalterjee, JJ) Krishnaiievanand Ramjee v. 
Kapildeo Bamjee. 21 Pat. 197=198 I.C. 535 
=14 R P. 468=8 B.R. 429=1941 P.W.N. 755 
=23 Pat. L.T. 547=A.I.R. 1942 Pat. 251. 
-S. Il5 — Other remedy — Revision — Inter- 


ference. 

Where a party aggrieved by an order of the 
3ourt below has an alternative remedy, the High 
I)ourt will not ordinarily interfere in revision. 
fSui/ia and Das, JJ) Chint.ymoni Sahu v. 
JAHUKI Mal. 11 Cut L.T. 21=1945 P.W.N. 
3 ll=A.I.R 1945 Pat. 296. 

-S. 115 and C. P. Relief of Indebtedness 

Act (1939), S 6 (Z)— Other remedy open— Revi- 
sion — Matniainabilily — Stay of passing decr^ 
absolute on receipt of notice under S. 6 (S), C.P. 
Relief of Indebtedness Act-Proper remedy of 

aggreieved party. . a a 

Where on receipt of a notice issued under b. O' 
(3) of the C. P. Relief of Indebtedness Act, a 
Civil Court stays the proceedings for the 
of a decree absolute, the remedy of „ j 

party is to go before the Debt Relief Cou 
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i£ that Court come to a conclusion adverse to 
Ihim, to apply; under S, 20 of the Act to the 
■tnct Court for redress of hiS grievance He 
cannot omit that procedure and agitate the ques- 
tions in the High Court in the guise of an applica- 
ition for revision of the Civil Court’s order, 
:vhich was merely carrying out the directions of 
ithe Debt Relief Court to stay proceedings. 
{Clarke, J.) Kultsshwar Prasad v Dwark- 
nath I.L.R. (1942) Nag. 577=199 I.C. 453 
=14 RN. 280=1941 N.L.J. 391=A.I.R. 1941 
JNag. 268, 1 

Pauper application. 

..g 115 — Pauper application — Granting of 

— Revision. 

An order granting leave to sue as a pauper is 
mot open to revision under S. 115, C. P. Code. 
ilsmail and Mulla.JJ.) Pauhari Opendra Das 
Ram Kumar Das. 202 I.C. 575=15 R. A. 172 
=1942 A.L.W. 610=1942 A.L J. 419=1942 A. 
W.R. (H.C.)257=A.I.R. 1942 All. 347. 

— S. 115— Pander application — Leave to 
amend — Refusal —Revision. 

An order refusing leave to amend an applica- 
cation to sue in forma pauperis is not revisable 
under S. 115, C. f . Code. {Colhsier and Batpai, 
JJ.) Tej Singh t;, Jagat Singh. 1942 A.L.W. 
602 . 

S, 115 and O. 44 and U. P. En cumbered 

Estates Act, Ss, 45 and 47— Pow/icr application 
— Leave to appeal as pauper against decree of 
special Judge — Revision. 

An order granting or refusing leave to appeal 
as a pauper against an order of a special Judge 
though passed in connection with an appeal 
under the U. P. Encumbered Estates Act is one 
passed on an application governed by the C. P. 
Code. There is no provision m the U. P. En- 
cumbered Estates Act to govern such applica- 
Cations and hence proceedings prior to the ad- 
mission of an appeal under the Act cannot be 
said to be proceedings under the Act. They are 
proceedings under O. 44, C- P. Code, and the 
question of revision is governed by the C. P. 
Code, and not the U. P. Encumbered Estates 
Act. {Bennett, J.) Ram Dularit;, Aiian Bibi. 
17 Luck. 628=199 I.C. 614=14 R O. 503= 
1942 R.D, 181=1942 O.A. 57=1942 O.W.N. 
106=1942 A.W.R. (C.C.) 79=A.I.R. 1942 
Oudh 240. 

S. 115 — Pauper application — Order reject- 
ing— Limits of revisional Jurisdiction. 

S. 115, C P. Code, is definitive of the limits 
within which the revisional powers of the High 
Court can be exercised. The section applies to 
jurisdiction alone the irregular exercise of it or 
non-exerciae of it or the illegal assumption of it, 
Where a Court exercises its jurisdiction in the 
prescribed way, but its decision is based upon 
erroneous conclusions of fact or law, it cannot 
1)6 said to have acted illegally or with material 
irregularity in the exercise of its jurisdiction. It 
•only i decides wrongly but does not necessarily 
exercise its jurisdiction wrongly. Judged by 
this test an order dismissing an application for 
leaye^ to sue in forma pauperis is not open to 
revision under S. 115 if no question of jurisdic- 
tion is involved. (Thomas, C.J. and Misra/j.) 
Maqbul Bahadur v. Pratap Bhan Prakash 
Sisgh. 1944 O.W.N. 440=1944 A. W.R. (C.C.) 


C. P. CODE (1908), S. 115. 

277=1944 O.A (C.C) 277=A.I.R 1945 Oudh 
79. 

S 115 — Pauper application— Rejection- 

Revision. 

An order rejecting an application for leave to 
sue as pauper is open to revision. It cannot be 
said that it is merely an interlocutory order or 
that tlie petitioner had another remedy open to 
him of bringing a .suit on paying full Court-fee. 
(Mir Ahmad, J.) F.mz Mohd. v JumaKhan' 
200 I.C. 519=15 R. Pesh. 7=A.I.R. 1942 Pesh’ 
29(1). 

S. 115— Pauper application — Rejection- 

Revision See C P. Code, 0. 33, R. S(d)ANn 
S.115. 1941 N.L.J. 473. ^ 

^S. 115 -Pauper ap plica lion—Rejeclion— 

Revision. 

The proceedings on an application for per- 
mission to sue as a pauper are anterior to, and 
independent of, the suit and an order under 0 33, 

R. 7, C. P. Code, whethei it grants or rejects the 
application, terminates those proceedings and is 
a “ case decided *' within the meaning of S. llS, 
C. P. Code, and is open to revision on any of the 
groumls mentioned in that section. (Tck Chand 
and Dm Mohammad, JJ ) Hari Chand v. Mst, 
DuRgaDevi. I.L.R. (1941) Lah 697=195 I.C.' 
742=14 R.L. 92=43 P.L.R. 82=A.I.R. 1941 
Lah 128. 

S. 115— Pauper application— Rejection- 

Revision. 

An order rejecting an_ application for leave to 
sue in forma pauperis is revisable under S. 115, 
C. P. Code. (Ismail and Mulla, JJ.) Chanda 
Becum V. Maqsoou Hhbain Khan. I.L.R, 
(1942) All. 859=202 I.C. 620=15 R.A. 175= 
1942 A.W.R. (H.C.) 256=1942 A.L.W. 416= 
1942 A.L.J. 340=A,I.R. 1942 All. 319. 

S. 115— Pauper application — Rejection on 

the ground that there was no subsisting cause of 
action— If revisable. See C- P. Code, O 33, Rr. 4, 
5 (d) and S. 115. 1942 A.W.R. (C.C.) 150. 

— S. 115 and O. 33, Rr. 5, 8 and 0.44— 

Pauper application— Jicjection or grant of— 
Revision. 

An order either rejecting or granting an appli- 
cation for leave to _ sue in forma pauperis 
amounts to a case decided within the meaning of 

S. 115, C. P. Code and the same principle would 
apply to applications for leave to appeal. 
(Bennett, J.) Ram Dulari zi. Alian Bibi. 17 
Luck. 628=199 I.C. 614=14 R.O. 503=1942 

1 A.W,R. (C.C.) 79=1942 R.D. 181=1942 O.A. 
57=1942 O.W.N. 106=A.I.R. 1942 Oudh 240. 

;-S. 115 and O. 33, R, 2 (Oudh) — Pauper 

ap Plication-Sufficiency of substantial compliance 
with R. 2 of 0. 33, C. P. Code-Failure to give 
schedule of immovable property — Refection- 
Revision. 

It is sufficient if there is a substantial com- 
pliance with the provisions of R. 2 of 0. 33, C.P- 
Code. Where an application contains only a 
schedule of movable property while the plaint 
gives the particulars of the suit immovable pro- 
perty, there is a substantial and sufficient com- 
pliance with the requirements of R. 2, 0. 33. 
Where a Court rejects such an application for 
leave to sue as a pauper on the ground that there 
has been no sufficient compliance with R. 2, 0. 33, 
it acts with material irregularity and its order is 
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revisable under S. 115. {Bennett and Aganval, 
JJ.) Lachmi Narain V Bahadur Lal. 17 
Luck. 605=198 I.C. 828=1942 AX.W. 144= 
1942 A.W.R. (CC.) 73=14 R.O. 445=1942 
O.A. 51=1942 O.W.N. 95=A.I.R. 1942 Oudh 
239. 

— -S. 115 — Powers of High Court — Appeal 
from decree not lying to it but only to subordi- 
nate Court— ‘Thereto’— Meaning of. 

No doubt the High Court will not ordinarily 
interfere m revision where the petitioner has a 
right of appeal, whether the appeal lies to the 
High Court or to a Court subordinate to a High 
Court. At the same time, it cannot be held that 
where there is only one appeal provided by the 
(jode and that lies to the lower appellate Court, 
revision is shut out by the e-xipress words of 
S. 115, C P. Code. The word ‘ thereto ' in the 
section refers only to the High Court and not to 
a Court subordinate to the High Court. {Khund- 
kar and Biswas, JJ.) Nuamaproova Nandy v. 
Kadambini Dasi. 48 C.W.N, 501=A.I,R. 1944 
Cal. 309. 

Ss. Il5 and 151 — Relative powers under 

— Dismissal of restoration application on merits 
— Interference. 

Where a trial Court dismisses an application 
for restoration upon its merits even though 
recognizing at the same time that it had jurisdic- 
tion to order it, the order cannot be interfered 
with either under S. US or S. 151, C. P. Code. 
{Yorke,J.) Beni Ram z/. Bhagwan Das Bank, 
Ltd. 1944 A.L.W. 299. 


C.P. CODE (1908), S. 115. 

— S. 115— Revision — Competency — Order for 

furnishing accounts under Charitable and 
Religious Trusts Act. 

Where a District Judge orders under Charit- 
able and Religious Trusts Act a person to 
furnish accounts of a certain trust, the order of 
the District Judge is not levisable under S. US, 
C. P. Code {Bennett, J) Nageshwar Dass z/. 
Harnam Dass. 200 I.C. 611=15 R.O. 29= 
1942 O.W.N. 337=1942 A.W.R, (C.C.) 225= 

1942 O.A. 246=A I.R. 1942 Oudh 387, 

— S. 115 — Revision — Competency — 'Order of 

remand directing Civil Court to take cognisance. 

Where in an appeal against an order directing 
the plaint to be returned to be presented to the 
Revenue Court, the appellate Court wrongly 
remands the case to the lower Court to take 
cognizance of it and dispose of it according to 
law, its order can be interfered with in revision 
under S. 115, C. P. Code. {Yorke. J.) NizakAt 
Aliv. Shatjkat Husain, I.L.R. (1943) All. 
661=1943 O.W.N (H.C.) 340=1943 O.A. (H. 
C.) 133=1943 R.D. 328=1943 A.L.W. 397= 

1943 A.L.J. 395=16 R.A. 91=209 I.C. 101= 

! 1943 A.W.R. (H.C.) 133=A.I.R. 1943 All 300. 

S. 115 andO. 9, R. 13 — Revision— Com- 
petency — Order under 0 . 9, R, 13. 

Where an order has been made under R. 13 of 
0. 9, that order is revisable if it be found that in 
I making it the Court below has brought itself by 
any means within the mischief of the provisions 
of S. 115, C. P. Code. {Yorke, J.) MahAdeo i/. 
SuBEDAR Singh. 1943 A.L.W. 544. 


Revision. 

— S. 115 and O. 47, R. 7 — Revision against, 

review order^ not disclosing whether it had been 
heard on merits — Procedure. 

Where a review order does not mention any- 
thing about an allegation which is the basis for 
the review application, it is difficult to say whether 
it has been heard on the merits or not and hence 
it has to be returned to the lower Court for dis- 
posal on merits. {Davies.) Beatey v. Kistora 
1944 A.M.L. J. 14. 

■S. 115 — Revision — Competency — Appellate 
order setting aside order for return of plaint for 
presentation to proper Court. See C. P. Code, 
O. 7, R. 10, 0. 41, R 23, 0. 43, R. 1 {a) and Ss, 104 
AND 115. 1942 O.W.N. 313. 

— — S. 1 15— Revision— Competency — Appellate 
orders under S. 45 (2) or revisional orders under 
S. 46, U. P. Encumbered Estates Act. See U P. 
Encumbered Estates Act, Ss. 45 (2) and 46 and 
C. P. Code, S. IIS. 1941 A L. J. 85 (F.B.). 

S. 115 and Stamp Act, S. 33 (1) — Revi- 
sion — Competency-^I mpoiindmg of 'iocumcnis not 
impoundable — Jurisdiction of High Court over 
Collector or Chief Controlling Revenue Autho- 
rity. 

Where a lower Court impounds documents 
which it had no jurisdiction to impound, the 
order is revisable by the High Court under 
S. 115, C. P. Code. But the High Court has no 
jurisdiction apart from that conferred by Ss. 57 
to 60 of the Stamp Act over the Collector or the 
Chief Controlling Revenue Authority. {Bose.J.) 
Narayandas Nathueam, In re. I.L.R. (1943) 
Nag. 520=204 I.C. 94=15 R.N, 151=1942 N. 
L. J. 564=A.X.R. 1943 Nag. 97. j 


-S. 115— Revision — Competenc3 — Order 

under S. 61 (2), Stamp Act. See Stamp /ct, 
S. 61 (2) and C. P. Code, S. 115. 1942 O.A. 632. 

; — S. 115 — Revision — Competency — Wrong 

decision. 

Where the Court below decides a question 
which it has jurisdiction to decide, it does not 
matter for the purposes of S. 115, C.P. Code, 
whether it is right or wrong. In the absence of 
any illegality or irregularity the lower Court’s 
order cannot be assailed in revision. {Yorke, J.) 
Banjari Lohar V. PTanuman Lohar. 1944 A.L. 
W. 490. 

S. 115 —Revision— Stay — Right of trial 

Court to demand production of stay order. 

When a Courtis informed that a revision appli- 
cation against any order has been filed in the 
High Court, that Court is at liberty if so desired 
to demand a stay order. But it must grant a 
reasonable opportunity for its production 
(Davies.) Bhuri zi. Abdul Rahman, 1942 A. 
ML.J. 71. 

Scope. 


— — —S. Il5 — 'Scope — Construction of S. 23^ of 
Madras Agriculturists’ Relief Act— Revision. 
SUBBA NATCKER V. SAVARIMUTHU PiLlAI. Q* 

D. 1936-’40, Vol. I, Col. 3287.] A.I.R. 1941 Mad. 


^3 ( 2 ). 

-S. Il5— Scope — Interference tn one appltca- 

lon of several irregular orders. 

There is nothing in S. 115, C. P. Code, to pre- 
sent a High Court considering as many illegal or 
naterially irregular orders in any one case as the 
udge in the Court below may be deem^ to have 
aade, (Davies.) Hardeo Koer v. ChhutAN 
.At. 1944 A. M.L.J, 19. 
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S 1I5— Scope— Older gi anting permission 

to ^'/lthdraw suit witli permission to file fresh suit 
under O- 23, K 1 — fnterference. j-U.AoAHiTiM •!> 
Sunoaraiumal [SYa’ Q D 1936-'40, Vol 1, Col. 
1340] A I E. 1941 Mad 46 
— — S ll5—S'co/>r~0/drf under S. 37, Bombay 
Agncultutal Dchtots' Reliej ^Ict — Revision — 
Compeleiicc — Junsdichon op l!uih i ourt to mler- 
jere. 

An order by a Court under S. 37 of the Bombay 
Agncultural Debtors’ Relief Act, holding that 
the j udginent-debtor was “a debtor” and that his 
debts amounted to more than Rs 15,000 and trails- 
feiring the execution proceedings to tiie Debt 
Adjustment Board, is one whicli can be made the 
subject^of revision application to the High Coiiit 
under S. 115, C P. Code The fact that such an 
ordei is made "final” in S 37 docs not exclude 
the revisional jurisdiction of the High Court, 
Neither S* 37 nor S 73 of the Act bar the juris- 
diction of the High Court to interfere with such 
an order on the ground of a material irregularity, 
(IFudia and Rajadhyaksfia, IS ) Vina yak 
PanDURANGRAO V ShESII '.D-V', \C1IARYA ILR 
(1944) Bom. 558=^46 Bom.L.R. 7il=AI.R, 
1945 Bom. 60. 

S, ll5 — Subordinate Court. See C. P. 

Code, S. 115— "CoaRX sunonniN-vi'E.” 

— — — S 115 — Substantial jus'luc done — Interfe- 
rence on a technical point — Rule and limits oj the 
rule as to. 

The rule that where substantial justice has 
been done between the paities, even if the lower 
Court has erred in law the High Court ought not 
to exercise its discretion m favour of the party 
relying on a technical plea, though a sound one, 
has to be applied with care. The substantial 
justice referred to above relates to rights to 
'Which a party has a legal right as opposed to a 
purely moral claim. The rule aoplies when owing 
to some technical rule of procedure or to some 
stupid blundering the claim is likely to fail where- 
as had the proper rule or remedy been applied it 
would have succeeded. It does not refer to cases 
where whatever the plaintiff had done his claim 
could not m any event have succeeded. If a 
plaintiff s suit is barred by time, the rule referred 
to is not attracted to such a case. (Dose, J.) 
AI^ohammad Hussain Khan v. B.ma Laxman 
196 I.C. 201=14 R.N. 88=1941 NLT 324— 
A.I.R. 1941 Nag. 261. 

Z 'S. 115— Withdrawal of suit-Revision, if 

9; 23, R. 1 andS. 115- 
Revision. 1941 O.A. 343. 

7“TTi^' 9A^ ,.,^”'11 U. P. Encumbered Estates 
Act (1934), S. 45 — Wrong assumption of juris- 
dtctioii — RevisioU’- Co'fnpeieuoy, < 

Where the District Judge to whom no appeal 
lay under S. 45 of the U. _P. Encumbered Estates 
Act wrongly assumes jurisdiction and entertains 
the appeal, a revision under S. 115, C. P. Code, is 
i^mpetent. (Malik, J.) Narsingh Duhe v 
Dhaneshra KuER. I.L.R. (1944 j All. 514=219 
I.C 146=18 R A. 45=1944 R.D. 580=1944 A 
L.J. 484=1944 A.L W 532=1944 O W N fH 

) 172=1944 A.W.R. 
(H.C, ) 172=A.I.R. 1944 All. 247. 

Wrong decision — Interference. 

.A Court having jurisdiction to decide a ques- , 
tion though it decides it wrongly cannot be said 
to have exercised its jurisdiction illegally or with 


C. P. CODE (1908), S 141. 

material irregularity so as to justity interference 
under S 115, C P. Code. (Ghnlam Hasan, J\ 
MurliShukul V . Lalta Singh 208 I C 45— 
16 R O 57=1943 O A (C C ) 108=1945 0 W 
N. 169=A I R. 1943 Oudh 300 ‘ ’ 

Ss 122 and 128 — Rules jramedby Htgk 

Coin t~H ahdify — Conditions. 

It will he seen from the provisions of Ss. 122 
and 12 s, C B Code, that ( 1 ) the delegated power 
of legislation conferred on the High (^ourt in 
Part X of the Code is limited to annulling, alter- 
ing or adding to the rules in the First Schedule 
of the Code, (n) the rules framed must relate to 
matters regulatmg the jiroccdurc of the High 
Court or Subordinate Couit; and (in) such 
rules must not be inconsistent with any provision 
in the body of the Code It is essential for the 
validity of evciy inle fianied by the High 
Oiurt that these conditions .ue satisfied. (Tek 
Chand and Beckett, JJ ) Risiian Singh v. 
B-Vch.vn SiN(,n I L.R. (1943) Lah. 569=201 
I.C. 667=15 R.L. 68=44 P.L R. 253=A.I.R. 
1942 Lah. 201. 

“S. 132 (1) — ‘Hcrsonal uppcaiaiue' — Mean- 
ing 0 f. 

The words "personal appearance” used in 
S. 132, C. P Code, mean ‘'personal attendance.” 
(Ednley, J ) Kissen Lm. Kankouia z' I’ursiiot- 
tamD.\s. ILR (1941) 2 Cal 155=199 I.C. 
150 = 14 R C. 521=A I R. 1942 Cal. 143. 

Ss 136 and 46 — Property beyond junsdic- 

tion of Coil) t— Attachment bejore judgment— 
Procedme — S'. 16, t/ applies to such a ca<ic. 

S, 136, C. P Code, directs that where property 
is situated outside the local limits of the Court to 
which an application for attachment before judg- 
ment is made and the Clourt passes an order for 
attachment, it has to send the order of attach- 
ment to the District Court and the District Court 
on receipt of the order, has to cause the attach- 
ment to he made by its own ofilcers or by a Court 
subordinate to the District Court and after 
making the attachment the l')istrict Court has to 
inform the Court which had oidercd the attach- 
ment, of its _ compliance. It is not open to the 
Court ordering such attachment to send its order 
for compliance directly to any other Court except 
the District Court and an attachment made by 
any Court except the District Court, and 
without the intervention 'of the District Court, 
would be unauthorised and invalid. S. 46, C. P* 
Code, could have no application to such a case, 
for it only applies to matters which arise after 
a decree has been made. (Dar, J.) Suraj Bali 
V . Mohar Alt. 195 I.C. 891=14 R.A. 118= 
1941 A.W.R, (H.C ) 135=1941 A.L.J. 225 
=1941 O.A. (Supp.) 245=1941 A.L.W. 401= 
1941 O.W.N. 550=A I.R. 1941 All. 212. 

— — -S, Applicability— Execution applica- 

tion Preliminary mortgage decree — Death of 
decree-holder — Application by legal representa- 
tive to come on record and for final decree— 
Dismissal for default— Fresh application — If in 
order. 

• Code, does not apply to applica- 

tions for execution, but only to ‘ original matters 
in the nature of suits such as proceedings in pro- 
bates, guardianships and so forth Hence -where 
I after the passing of a preliminary mortgage 
decree the decree-holder dies and his legal re- 
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presentative applies to be brought on record and 
also applies for a final decree and they aie dis- 
missed for default, he is not bound under S- 141, 
C P. Code, to apply to set aside the dismissal 
under 0- 9, R. 9, C. P, Code. A fresh application 
by him to be brought on as the legal represen- 
tative IS quite in order {Mya Ba and Shah, // ) 
Ma Thaw Su'N v. Ma Hla Yt. 1941 Rang. L. 

R. 246=195 I.C. 342=14 R.R. 39=A.I.R. 
1941 Rang. 201. 

— — — Ss. 141 and 151 — Powers under — Second 
application after dismissal jor default of pnor 
application under O. 9, R 9 — Mamiainubihty 
On the dismissal for default of an application 
under 0 9, K. 9, C P Code, a second application 
to set aside the order of di-jinissal can be enter- 
tained and relief given either under S. 141 or 

S. 151, C P. Co le, if suificient cause is establish- 
ed. (Sathe, S. M and Bible, J M ) HaRAkh 
Teli V. Hahnarain Saiiat. 1944 A.W R (Rev.) 
142=1944 R.D. 289. 


— — S. 141— Scope — [f creates substantive 
right of apoeal — Order under S. 74, Trusts Act- 
Appeal Sec Trusts Act, S. 74. I L.R. (1943) 
Kar. 213 

S. 141 — Scope — 0. 7, R. 10— Application^of 

to Civil Revision Petition in High Court. See 
C P. Code, O. 7, R, 10 (1942) 2 M.L.J. 99. 

— — — — S. 1^2— Duty of Court — Draimng up of 
interlocutory order— Obligation of mofussil 
Courts— Appeal against order not drawn up— 
Competency. 

The practice of mofussil Courts not drawing 
up interlocutory orders is improper and must be 
abandoned. Such a practice is inconsistent with 
S. 142, C. P- Code, which requires orders to be in 
writing. It is not enough to produce for the pur- 
pose of an appeal, directions given by the Judge 
as to the order which he intends to make. The 
Judge should consider the exact form of the 
order which he intends to make and sign such 
order. If a party desires to appeal from an order 
which has not been drawn up, his proper course 
is to ask the Judge to draw up the order and it is 
the duty of the Judge to comply with such re 
quest. If the order is not drawn up, the appeal 
will be dismissed on the ground that there is no 
order {Beaumont, CJ. and Raiadhyaksha, J ) 1 
Bombay Government v: Limdi Darbak. 213 I. 
€. 131=17 R B. 68=45 Bom L R. 961=A,LR. 
1944 Bom 24 
S 144— Restitution. 

Appeal 

Applicability. 

Appointment of receiver. 

Construction and scope. 

Court-fee. 

Duty of Court. 

Inherent powers. 

Interest. 

Jurisdiction. 

Mesne profits. 

Mode of restitution. 

Notice. 

Parties. 

Restitution, 

Scope. 

Appeal. 

- Ss. 144, 145 and 151— Appeal— Applica- 

nt ion by supratdar for recovery pf costs incurred 


C. P. CODE (1908), S. 144. 


in respect of attached properly from decree- 
holder— Order on— [£ appealable. See C. P. 
Code, Ss. 47 and 151 1943 N.LJ. 172, 

Applicabiity. 

S. 144 — . Ipplicability. 

S. 144, C. P. Code, only applies when a decree 
or order is varied in appeal, {fatlie, J.M.) 
Amtau Ai.i V. M-'Nherhwar Nath. 1941 R D. 
429 = 1941 A W. R. (Rev.) 481=1941 O. A. 
(Supp ) 440. 

S, lA^—Applicabtlify — Appeal from money 

decree — Application for sfay^ of execution — 
Order gt anting slay on condition of scaifiiy — 
Defendant depositing decree amount— No c i edi- 
tion pending — Appeal alloivcd — Apphcalion by 
defendant for award oj interest on amount depos- 
ited — Competency. 

Wheie a defendant against whom a decree for 
money is passed appeals against the decree, and 
applies for stay of execution of the decree pend- 
ing appeal although no application for execution 
is pending, and obtains stay on condition of his 
furnishing security in the lonn of immovable 
property, but the defendant instead of furnishing 
such security, deposit'i the decree amount m 
cash, he cannot, on reversal of the decree in 
appeal, claim interest on the amount deposited by 
him, by way of restitution under S. 144, C, P. 
Code. S. 144 does not apply to such a case. The 
plaintiff in such a case is clearly not liable to pay 
interest on the amount. {Leach, C. J. and 
Krishnaswami Aiyangar, J.) .Sitaeamayya zr. 
Venkanna. 54 L W. 594=1941 M W N. 1072 
=201 1 C. 202=15 R.M. 269=A I.R. 1942 Mad. 
166=(1941) 2 M.L J. 768. 

iS. 144 — Applicability — Change of position 

in consequence of decree — Meaning of — Property 
held by receiver until one of rival claimants esta- 
blishes his title— Pi operfy handed over to party 
obtaining decree— If direct consequence of that 


decree. 

It is settled law that S. 144, C. P. Code, does 
not apply only when execution has been taken 
out, but applies also when property has passed in 
consequence of the decree which has been rever- 
sed. The section will not apply if it can be found 
as a question of fact that the change of position 
does not result from the decree which is set 
aside. When property is being held by a receiver 
until one of the rival claimants succeeds in esta- 
blishing his title and the property is then made 
over to one of the parties who his obtained a 
decree to this effect, then it is difficult to see how 
this can be regarded as anything but the direct 
consequence of the decree, whether the decree is 
one for possession or not. {Tek Chanel and 
Beckett, JJ) Salfhon Shah Zawae Husain 
Shah. 197 I.C 574=14 R.L. 258=43 P.L.R, 
467 =A I.R 1941 Lah 343. 

Ss 144 and ISI— Applicability— Claim 

proceedings — Dismissal— Order for cost-Subsc- 
quent suit under 0. 2\, R. 6^ decreed— Applica- 
tion by successful plaintiff for refund of costs 
aivardcd w claim— Jurisdiction to order. 

An order for costs made by the executing 
Court against the unsuccessful party in claim 
proceedings under 0. 21, R, 58, C- P* Code, can- 
not be regarded as automatically ^t aside by th© 
decree in the regular suit under 0. 2i, K. o3, m 
favour of the party against whom the order for 
costs was made iu the claim proceedings, Ihe exe- 
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£Uting Court has therefore no power either under 
S. 144, C. P. Code, or under its inherent jurisdic- 
tion under S. 151, C. P. Code, to make an order 
for refund of costs recovered by the successful 
party in the claim proceedings in pursuance of 
the order for costs made therein on the appli- 
cation of the successtul plaintiff in the subsequent 
suit. (Divatta, J) Ambalal Sankaleshvar v. 
PuNjAiiHAT Trikamlal. I.L R. (1943) Bom 
171=:208 I C.225=16 R.B.59=45 Bom.L.R. 
203=AI,R 1943 Bom 129. 

S. 144 — Applicability — Decree for money 

— Execution sale— Subsequent reduction of 
decree amount in second appeal — Such reduced 
amount higher than price fetched at sale — Appli- 
cation for restitution — Maintainability — Finding 
that judgment-debtor unable to pay up even 
reduced amount on date of sale or within 30 days 
thereof— Effect. Gansu Ram zc Parvati Kuar. 
[Sec Q D. 1936-^0, Vol I, Col. 3288) 193 I C. 
411=7 BR. 604=13 R P. 587=1940 P.W.N. 
1037=AIR. 1941 Pat. 130 
S. 144— Applicability— Decree for posses- 
sion of estate — Reversal on appeal— Execution — 
Subsequent restoration of decree of original 
Court on appeal to Privy Council— Right to 
restitution — Extent of right— Trial Court refus- 
ing to pass decree for future mesne profits— If 
bars claim to future mesne profits by way of 
restitution. Zamindar of Sannakhimidi v. Susf. 
Iamala Patta Mahadevi. [See O D.. 1936-40, 
Vol. r, Col. 1354 ]. 194 I C. 486=13 R M. 782. 

S. 144 — Apphcabilify — Decree set aside as 

a result of decree in another suit — Application 
for restitution — Competency — Inherent powers. 

S. 144, C. P. Code, does not require that the 
variation or reversal of the decree should have 
taken place in the same^ suit, on an appeal, 
review, or revision ; it applies also to cases where 
the dect ee has been set aside by a decree passed 
in another suit. Hence an auction-purchaser 
under a decree, whose sale has bren confirmed 
can recover his purchase money from the decree- 
holder by way of restitution, if the decree and 
the sale are set aside as a result of a decree 
passed in another suit. In any case, the jurisdic- 
tion of a Court to grant restitution does not 
merely rest on S. 144, but is part of the Inherent 
powers of the Court (Tyahji, J.) Piruji 
Hazarijiz/. Amrati. I.L.R. (1944) Kar. 284= 
218 I.C. 486=18 RS. 27=A.I.R. 1944 Sind 
233. 

— Ss. 144 and 151 — Applicability— Delivery 

of possession under S', 60. Oudh Rent Act — Re- 
storation to tenant under mistake — Proper remedy 
of zamindar to regain possession. 

Where after possession was delivered to the 
zamindar under S. 60 of the Oudh Rent Act and 
on an appeal being preferred by the other party 
and a stay being obtained, possession was restor- 
ed to the tenants under a misapprehension of the 
stay order, on a question as to the proper remedy 
of the zamindar, 

Held, that an application under S. 144, C. P. 
Code, would not lie as the original decree for 
ejectment was not reversed or modified in any 
way in appeal and that as the zamindar has 
already oiice obtained possession under S. 60 of 
Rent Act, it was not open to him to apply once 
again under it and hence the only remedy open to 
■him was to apply under S. 151, C. P. Code. 


(Sathc, J.M.) Ausan v. Prag 
R.D 670=1941 A W.R. (Rev.) 
(Supp) 757. 


N-AE.Mjsr. I94t 
856=1941 o.A 


-Ss 


^'^dlSl—Apphcabilitv—Evpruu-... 
sale— Rateable distribution— Subsequent suit hi 

}udqvient debtors to declare sale void— DeerpI' 
holder consenting— Other holders ot dectee ti't 
parties— Deaee- holder purchaser getting benTdt 
from judgmcni-dcblor behind hack of othll 
decree- wide, s-R, oh, ,o aOplyfo, , 
amounts — Remedy — Sepaialc suit. Qj 

Though a Court can, in a case to which S 144 
does not apply, invoke S. 151, when the equitiel 
demand It, the section should not be invoked S 
obtain an order which only sets right one iniustice 
by the inlliction of another. Where aftir the 
confirmation of an execution sale and rateable 
distribution of the sale proceeds, the decree- 
holder purchaser consents to the sale beintr 
declared void m a suit by the judgment-debtors 
to which the other decree-holders who had 
obtained rateable distribution are not parties in 
consideration of a benefit derived by him from 
the judgment-debtor behind the back of the other 
decrte-iiolders, he cannot maintain an application 
under S. 144 or S. 151, C P. Code, to recover 
j,rom those deciee-holders the amounts which 
they got as rateable distribution. Neither S 144 
nor S. 151 will apply. The remedy, if any, is bv 
a regular suit. iJLeach, C.J. and Shahabuddil 
Iavichand V. Subhak'AO, ILE 
(1945) Mad 482=57 L W 587=1944 MWn' 

318~^’^ (1944) 2 M.Lj] 

Ss 144 and Applicability of S. 144- 
Modtfication ofdcctce by trial Court itself~In- 
herent potvcrs of Court to give relief in such 
cases. 

lliere is nothing in the wording of S. 144, C. 
P. Code, vvhich definitely restricts its application 
to cases where a decree is varied by an appellate 
authority only. It can apply even to cases where 
the nioclihcalxon or rcvcirsal of the decree is by 
the trial Court itself. Moreover S. 144 does not 
exhaust all the powers which a Court pos'-esses in 

the position which they 
should occupy according to the latest orders, 
UneJer b. 151 tlie Court has inherent power tO' 
make such orders as will be necessary in the ends, 
prevent abuse of the process of 
the Court. Hence if the trial Court's final orders 
modify or set aside the decree originally given 
by It, it possesses powers at lea.st under S. I5l, if 
not under S. 144 to put the parties in the position 
V under its later orders. (Sathe, 

Sant Bux Sings. 

A. W.R. (Rev ) 232 (2)= 
}942 O.A. (Supp.) 258 (2)=1942 A.L.J. 
(Supp.) 39=1942 O.W.N. (B.R.) 354. 

T’ ^applicability — Modification or set- 

ting aside by trial Court itself. 

S. 144, C. P . Code, applies also to cases where 
decree is set aside or modified by the 
trial Court, (.Sathe, J.M.) Kunwar DhuJ Pea- 

^942 O.W.N (B.R.) 
524=1942 A, W.R. (B.R.) 364 (2)=1942 O.A, 
(Supp.) 390 (2). ^ '' 

— S. 144 Applicability — Person payin- 
smaller sum than is due from him — If can claittu 


restitution of that sum. 
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A person who only paid in a sum which was 
less than the sum which turned out to be due 
from him cannot claim restitution, namely, pay- 
ment back to him o{ the sum which he had paid 
into Court and which the other party had taken 
out. S. 144, C.P. Code, has no application to such a 
case. (Lord Aikin ) Kedar Nath Goenka v. 
Bageswaki Prasad Singh. 69 I A. 10=1942 O. 
W N. 399=8 B.R. 734=1942 A.L.J. 397=1942 
A.L.W. 405=1942 O. A, 328=1942 A.W.R. (P. 
C.) 21=14 R.P.C. 150=1942 P.W.N, 182=44 
Bom.L.R. 765=I,L.R. (1942) Kar. (P.C.) 14= 
200 I.C. 337=A.I.R. 1942 P.C. 30=(1942) 2 
M.L.J. 107 (P.C.). 

S 144 — Applicahility—Stiil agamsi several 

persons — Contest by one only— Joint and several 
decree against all~Revision application by con- 
testing defendant — Withdrawal of suit as against 
him pending revision— Effect — // benefits other 
defendants— Right of other to claim restitution. 

Where in a suit against several defendants, one 
alone contests the suit and the Court makes a 
joint and several decree against all, but pending 
revision by the contesting defendant, the suit is 
permitted to be withdrawn as against that defen- 
dant only the order permitting withdrawal, would 
not have the effect of a reversal or variation of 
the decree against all the defendants. The origi- 
nal decree must be regarded as still in force 
against the other defendants and the latter cannot 
take advantage of the order of withdrawal and 
claim restitution of the amount recovered from 
him in execution before the withdrawal of the 
suit was ordered. (Divatia,!.) Anant Bauurao 
V Vyasa Charya Madhva Chary a. 218 I.C. 479 
=18 R.B. 48=46 Bom.L.R. 525=A.I.R. 1944 
Bom, 264. 

S, Applicability— "Varied or rever- 
sed" — If to be in appeal or the like — Claim order 
—Suit under 0. 21, R. ti— Decree setting aside 
claim Older— If reversal — Application for restitu- 
tion by successful plaintiff in respect of costs paid 
by him in the claim to the other party— Compe- 
tency — Limitation — Starting point. 

S. 144, C. P. Code, is not confined to cases 
where an order is reversed only in further stages 
like appeal, etc., but applies to any reversal. A 
suit brought under 0. 21, C. P. Code, cannot be 
dissociated from the claim petition which has 
given rise to it, and is in fact an action in the 
nature of an appeal from the order passed on the 
claim petition. Where an order passed on a claim 
petition is set aside by the decree in a suit under 
0. 21, R, 63, C. P. Code, it is m effect a reversal 
for purposes of S. 144,_C. P. Code and therefore 
the party succeeding in the suit is entitled to 
restitution of the costs of the claim petition 
which he has had to pay to the unsuccessful party 
who succeeded in the claim. S. 144 does not pro- 
vide that for an order of restitution to be made 
the decree or order must have been varied or 
reversed in any particular form of proceeding or 
by any particular Court, The starting point of 
limitation for an application for restitution in 
such a case under Art. 182 is the date of the 
decree in the suit under O. 21, R. 63 or if there be 
an appeal the date of the final order in the appeal 
and not the date of the order on the claim petition. 


C.P. CODE (1908), S. 144. 

I C. 434=16 R.M. 115=55 L.W. 820=(1942) 
M.W N. 689=A.I.R. 1943 Mad, 248=(1942) 2 
M.L.J. 791. 

S, 144 — -Apphcability — Variation of decree 

by scaling down under Madras Act IV of 1938— 
Restitution — Right to recover sums collected in 
excess of what IS recoverable under Act IV of 
1928— Madras Agriculturists’ Relief Acts, S. 8 (4). 

S. 144, C. P. Code, is applicable provided a 
decree is varied or reversed, however the variance 
or reversal is effected. Wheie a decree is varied' 
as the result of an application for scaling down 
under Madras Act iV of 1938, an application 
under S. 144, CT. P. Code, would be competent to 
obtain restitution of the amount recovered by the 
decree-holder in execution in excess of what 
could be recovered under that Act, S. 8 (1) of 
Act I V of 1938 cannot be understood as justifying 
the retention of sums recovered in excess of what 
was legally due at the time of the recovery ; the 
sub-section does not affect rights to restitution in 
respect of collections wrongfully made. {Palan- 
jail Sastri, I ) Ankamma v. Basava Punnayva. 
1945 M.W.N. 316=AI.R. 1945 Mad. 360= 
(1945) 1 M.L.J. 386. 

Appointment of receiver. 

— — S. 144 — Appointment of receiver— Pro'- 
priety— Applicant for restitution entitled to joint 
possession— Futher appeal pending. 

Where all that could be given to an applicant? 
for restitution is some sort of joint possession, 
over the land in suit, and the previous relations 
between the parties do not hold out much hopte 
that they are likely to arrive at an amicable work- 
ing arrangement between themselves, more partN 
cularly while a further appeal is pending and one 
of the parties still claims the right to exclusive 
possession of the whole of the land, it is proper 
to make over the property to a receiver until the 
claims of the parties are finally decided. {Teh 
Chand and Beckett, IJ) Salehon Shah v. 
Zawar Hussain Shah. 197 I.C. 574=14 R.L. 
258=43 P.L.R. 467=A I.R. 1941 Lah 343. 

Construction and scope. 

S. 144— Construction and scope— '‘Party’^ — 

Meaning of — If confined to original party — Assi- 
gnment of decree — Realization of decree by assi- 
gnee— Restitution on reversal — Right of defen- 
dant as against original decree-holder. KadIr- 
VELU Chettiar V. Kempu Chettiar. Q, D,„ 

1936-'40, Vol. I, Col. 32t8.] I.L.R. (i941) Mad. 
498=195 I, C. 127=14 R. M. 13i=A.I.R. 1941; 
Mad. 315. 

S. 144 — Construction — “Place the parties 

in the position which they would have occupied’ 
but for such a decree'’— Meaning of, Zamihdae 
OF Sannakhimidi Yi. Susi IamalaPatta Maha- 
PEVi. [5'ee QD,1936-’40,VoI. I.Col.l361.] 194 
I C. 486=13 R.M. 782. 

Court-fee. 

S. 144 — Court-fee — Nature of order under 

for purposes of Court-fees. See C. P* CODB^ 
Ss. 47 and 144 and Court-Fees Act, Sch, II, 
Art. 11. 1941 N.L J. 459. 

Duty of Court. 

S. lAA—Duty of Court — Justice to ootH> 

parties to be done. ^ ' 

TT_j„_ o 1 . 1 A r p rnrle the matter is one 
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the light not solely of the interests and position 
of the one party, but o£ both parties, and tlie duty 
of the Court is, so Car as may be, to do justice to 
the interests of both sides. ^(I'^ozvlaihl and 
Chdttcrjt, //,) Gouiit 1 ) LT I r GvNrsii t' 

VCadho Prasad 211 I C 84=16 R P 194=10 
B.R. 330==1942 P W N. 103=A I.R 1943 
Pat. 427. 

Inherent power of Court, 

-Ss. 144 and 151 — Iiihcmtt power of Contt 

— Decree vacated in scpaiatc suit after tf\ e.recii- 
iion—Rcstitulwn — Power of executing C ouit. 

Where a decree, after it is oteented and satis- 
fied, IS vacated and held invalid 111 a separate suit 
but not in appeal or revision, an application to the 
executing Court for restitution is not coinp-'tcnt 
under S 144, C P Code, but that Court can 
entertain the application under its inheicut posvera 
under S. 151, C P. Code, and set aside the ordci 
passed by it. A decree can be varied or reversed 
within the meaning of S. 144 only by a Court of 
appeal or revision when it is exercisiny its appel- 
late or revisional powers A decree may be 
vacated or held to be invalid by a Court of con- 
current and competent jurisdiction in certain cir- 
cumstances in a separate suit but that decision 
cannot finally dispose of the first suit and does 
not either vary or reverse the decree passed in 
that suit by substituting a different decree 
instead. It only sets aside the first decree in 
certain circumstances and as a result of that 
decision the first suit is reopened for a fresh 
decision. Aloreover, the_ expression “the Court 
of first instauce’’ is used in the section to convey 
the “trial Court" as distinguished from the Court 
of appeal and is not mtended to convey a Court 
of concurrent jurisdiction which is competent m 
a second suit to set aside or vacate the decree 
passed in the first suit on account of Laud, etc., 
{Abdur Rahman, /.) Alfred Zahir v. Sirat- 
UD-DiN. 216 I C. 97=17 R.L. 168=46 P.L R 
111 A.I.R. 1944 Lah. 165. 

Interest. 

S, S 144 — Interest — Award of — Proper 
rate of interest. 

Unless very special circumstances are shown, 
the proper rate of interest to be awarded in clainas 
for restitution under S. 144, C. 1*. Code, is the 
Court rate of six per cent. {Roioland and 
Chatter ji, JJ.) Gouri Duct Ganf.sh Lal v 
Mapmo Prasad, 211 I. C. 84=16 R.P 194=10 
■B R. 330=1942 P.W.N. 103=A.I.R. i943 Pat. 
'427* 

-S. 144 — Interest — Date from which to be 

^GWdfd^d-^Sxccutio^i of dccvcc — \^t(iy^Co}tditioyi 

for deposit of money —Withdrawal of deposit by 
plamiiff —Sub sequent reversal of decree on appeal 
•—Restitution — Interest on amount withdrawn— 
From which date to run— Date of deposit or date 
■of withdrawal. 

Where as a condition for stay of execution of a 
decree pending appeal, the judgment-debtor 
'deposits money in Court as per order of Court 
and the plaintiff withdraws the same from Court, 
out subsequently the decree is reversed on appeal 
the Court in allowing restitution will allow 
interest on the amount deposited and withdrawn, 
■not necessarily from the date of deposit or the 
^te of withdrawal, but from the date on which 
there was no longer »’• ^'stacIe to the with- 
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drawal of the money by the plaintiff. (Rowland 
and L lialtciji, 1 1.) Gouiu Dorr Ganesii Lal 
\ l \imo ibns Lii. 211 I C 84=16 R P l 94 *-,ir|' 
B R 330=1942 P W N 103=A I R 1943 
427. '■* 


Jurisdiction. 

-S, l^A~Iuriidiction—!\Iruie ptofifshyioav 

oj rcititiilion—Jsst '■sinrnt — P or um- -Trial Court 
or appellate Couif — Practice. 

When a decree is varied or reversed in circum- 
stances gu mg rise to a light of restitution, the 
right arises nutoinatically and is claimable under 
S 14 1, CP. Cod e, be tore the trial Court. Hie 
iimal pi.ictice and the couise laid down by the 
Code IS that mesne prol'.ts for which security 13 
g^ven under -i 1 !-|, arc to be assessed by the trial 
Court and not liy tlie appellate Court (S'tr 
George Rankin ) Ihm vvi K xndii ^v.A| Prasar 
AiNi.iU’ iiAR. Pu\- \D SiNoii. ] 943 M W N. 734 
=ILR. (1944) Kar (PC) 16=48 C W N 
254=211 I C. 361 = 16 R P C, 179 r=10 B R 420 
P.C=47Bom L R 557=1943 A W R (PC) 
34=1943 A LW. 585=1943 Ok (PC.) 34:= 
1943 OWN 493=56 L W. 733=1943 A L T 
603=ArR. 1943 PC 189 = (1943) 2 M.L t’ 
460 (PC.). 

Mesne P.rof.its 

S. 144 — Mesne profits by way of restitu- 
tion' — Calculation — Ejectment suit against tenant 
— Tenant claiming occupancy right — Decree and 
possession by landlord — IJecree reversed on 
appeal to Privy Council — Claim by tenant to 
mesne profits by way of restitution— Basis of 
assessment— Rent due bv tenant— Deduction of 
—Interest. VnNK.\rMM‘\vyA v. Ramaswami 
O.D. 19)6-’4(), VhiL. r Col. 328). l.L R.. 
(1941) ]Mad 212=192 I.C 607=13 R.M. 
575=1941 M.W.N. 14=1941 O.W N 79 
=1941 RD. 77=1941 A.W R. (Rev.) 360 
1941 O A, (Supp) 274=1941 A.L.W. 81 
=AI.R. 1941 Mad. 36 (F.B.). 


-b 144 — Mesne t>rofits — Right to recover by 

way of restitution— Assignability— C. P. Code,S. 

lAGand 0.21, K. 16. 

A_ right to recover mesne profits by way of 
restitution under S. 1(1, C P. Code, under a 
decree, is assignable. The assignee is competent 
to apply foi restitution and recovery of mesne 
profits in the same way as his assignor. Whether 
0. 21, R. 16, C. P. Code, IS strictly applicable or 
not, it would be open to the Court to recognise 
the tranfer under S. 146, CP. Code, and allow 
the transferee to apply for restitution, (Vcnkala- 
ramana Rao and flonvill, //.) Satv.mstarayana 
V. RANG.AYYA. 199 I.C 23=14 R.M. 507= 
1941 M.W.N. 216=53 L.W. 283=A.I.R. 1941 
Mad. 480=(1941) 1 M.L. J. 469. 


Mode of restitution. 

— ^ S. 144 — Mode of restitution— Decree char- 

ing several properties forv.irious amounts— 
Sale of one item — 'Subsequent reduction of 
amount in appeal — -Sale if to be deemed cancelled 
■—■Appellate Court not apportioning liability but 
directing apportionment by trial Court -Appor- 
tionment made by trial Court subsequently— Ap- 
plication for restitution — Right to re-dehvery of 
property —Limitation — Limitation Act, Art. 182. 

It js every variation of a decree by aii 
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debtor whose property had been sold in execu- 
tion of the original decree to put forth a claim 
for restitution on the basis that the sale is invalid 
or must be considered to have been set aside ; 
the extent of variation would be one of the 
circumstances to be taken into consideration m 
determining how the restitution should be made. 
In a suit by the plaintiff-respondent for recovery 
from the appellant’s predecessoi-in-interes_t of 
sn additional amount paid by the plaintiff 
in respect of a certain property, over and 
above whht he was bound to pay he claimed a 
charge on several items of property. On 
30— 3— 1929 he obtained a decree and a charge 
was created over a number of items of property. 
In execution of that decree an item of property 
in which the appellants were interested was put 
up for sate and at the sale the plaintiff decree- 
holder himself purchased it on 12 — 7 — 1933 In 
appeal from the decree, the amount decreed 
originally was reduced. The appellate decree 
which was passed long after the sale duected that 
the liability should be apportioned by the original 
Court as between the several items of property 
under S. 45 of the Madms Revenue Recovery 
Act and did not itself fix the liability in respect 
of each village, On 26 — 10—1936, an application 
was made to the original Court for apportioning 
the liability as between the various properties and 
this was ordered and the liability fixed in 1942, 
Meanwhile in 1941, the appellants applied for 
restitution by re-delivery of the property which 
had been sold in execution, contending that the 
sale must be deemed to have been set aside by the 
variation of the decree in execution of which it 
had been sold. The decree-holder respondent 
pleaded that the variation could not be held to 
have the effect of setting aside the sale and that 
that application was barred by limitation as more 
than three years had elapsed after the appellate 
decree. 

Held, (1) that from the inere variation of the 
decree it could not be said, in the circumstances 
of the case, that the sale must be deemed to have 
been set aside and that the only way in which 
restitution could be ordered in the case was by 
directing the decree-holder purchaser (respon- 
dent) to refund the additional amount which was 
realised by the sale of the property over and 
above the amount for which the particular 
property could be sold ; (2) that the starting 
point of limitation for restitution under Art, 182, 
Limitation Act, was not the date of the decree 
of the appellate Court which varied the original 
decree, but the date on which the liability in 
respect of the particular village was fixed, i/m., 
1942 and therefore the application was not barred 
by limitation. (Kuppuswami Ayyar, IJ ) Chen- 
GAi, Reddi v. Moh4mmal Choedia. 1945 M.W, 
N. 287=A.I.R. 1945 Mad. 133=(1945) 1 M.L. J. 
143. 

Notice. 

S. 144 — Notice — Necessity. 

There is nothing in the C. P. Code or the U. P. 
Tenancy Act which either requires or forbids a 
notice to be issued to the party concerned before 
an order is passed under S. 144, C. P. Code. 
When a trial Court does not issue a notice there 
IS nothing wrong in an appellate Court directing 
the lower Court to issue notice. (Shirreff, J. M 
tand Sat he, AM.) Amar Singh v, Karam Singh.’ 

Q, D. 1—64 


C. P. CODE (1908). S. 144. 

1941 OA, (Supp.) 956=:1941 A.W.R. (Rev.) 
1208. 

— S. 144 — Notice to parties prior to orders 

under — Necessity Absence of notice, if a good 
ground of appeal. 

S. C. F- Code, does not lay down anywhere 
that a notice should issue to the parties before 
any orders are passed under the section. It is no 
doubt desirable that in most judicial proceedings 
orders should be passed after due notice to the 
parlies concerned. But in the absence of a 
statutory requirement as to the necessity for 
notice, Its absence cannot be made a ground of 
appeal unless the party has been materially pre- 
judiced thereby. \Sathe,SM.) Raj Rani Devi 
V. Baij Nath. 1944 A.W.R. (Rev.) 150 (1)~ 
1944 R.D. 313. 

S. 144— 'Parties’— Meaning of — Assignee 

and attaching creditor of party. [See O.D, 
1936-40 VoL. I, Col. 3289 ] Mangal Singh L^<h- 
bir Singh v. Jaggat Ram. 191 I.C. 209=13 
R. Pesh. 31, 

Restitution. 


Ss. 144 and 151 — Restitution— Decree nt 

suit challenging defendant’s title and praying for 
declaration of plaintiff’s possession reversed by 
Privy Council— Finding of title in favour of de- 
fendant by Privy Council — Title e.rtinguished by 
plaintiff’s adverse possession — Defendant if 
entitled to possession by way of restitution. 

_ Where a suit of the plaintiff challenging the 
title_ of the defendant and praying for a decl- 
aration of his possession is decreed by the lower 
Courts but dismissed by the Privy Council on a 
finding of title in favour of the defendant, but 
such title has been extinguished, by the plaintiff's 
adverse possession, the defendant is not entitled 
to get possession by way of restitution under 
Ss. 144 and 151, C. P. Code. {Sir Madhavan 
Nair.) Narayan Jivanqouda v Puttabai 49 
C.WN. 6=1944 M.W.N. 711--47 BomLR. 1= 
A.I.R. 1945 P.C. 5=(1944) 2 M.L.J. 358 (P.C.). 
Ss. 144 and O. 2L, R. 89 — Restitution- 


Deposit under O. 21, R. 89 its sale held in spite of 
objection as to decree being barred— Decree held 
to be barred in appeal — Payment if one under 
coercion within the meaning of S. 72, Contract 
Act. 

Where in spite of the judgment-debtor's ob- 
jection in execution that the decree was barred a 
sale is held without deciding it and the judgment- 
debtor deposits the requisite money under 0. 21. 
R. 89 and the sale is set aside but his objection as 
to bar of limitation is overruled by the executing 
Court but it is upheld in appeal, the judgment- 
debtor is entitled to restitution in respect of the 
deposit made by him under 0. 21, R. 89 and with- 
drawn by the decree-holder. The deposit made 
by him could, also be regarded as a payment made 
under coercion within the meaning of S- 72 of 
the Indian Contract Act. (Iqbal Ahmad, C,J, 
and Dar, J.) Mohammad Taqi Kham v. Raja 
Ram. I.L.R. (1943) All. 510=208 I.C. 425=16 
R.A. 78=1943 O.A. (H.C.) 103=1943 ALJ. 
208=1943 A.W.R. (H.C.) 103=1943 O.W.N. 
(H.C.) 177=1943 AL.W. 277=AJ,IH943 . 

267, ; 

S. 144 and O. 21, R. 89^^ 


Deposit made' under O, 
fund if fustified by 
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An order for refund of money deposited under 

0. 21, R. 89 is not justified by S. 144, C. P. Code, 
at any rate it is not an order which can be made 
on an application in restitution and probably not 
one which can be made even in a suit. {Yorke, 
J.j Raja Ram z/. Mahomed Taqi Khan. 198 

1. C. 633=14 R.A. 295=1941 O.A. (Supp.) 771 
=1941 ALW 910=1941 A.W.R. (H.C.) 278= 
A.I.R. 1942 All. 14. 

S. 144 and Limitation Act (1908), 

Art 181 — Restitution - Limitation^ Starting point 
’—Conditional order granting review of ejectment 
order— Final order granting review. 

Limitation for an application for restitution of 
possession by an ejected tenant who has got the 
ejectment set aside on review is three years 
under Art. 181 of the Limitation Act. When the 
order granting the reviev/ is conditional on the 
judgment-debtor paying the full decree amount 
and the amount is paid and a final order granting 
review is passed, limitation for restitution of 
possession -would start only from the final order 
granting review. {Sathe, J.M.) Kunwar Dhuj 
Pratap Singh v. Shiv Din. 1942 O.W.N. (B. 
R.) 524=1942 A.W.R. (B.R.) 364 (2)=1942 
O.A. (Supp.) 390 (2). 

- S. 144 — Restitution of property by Insol- 

vency Court —Inhetent jurisdiction of Court — 
Movables in the hands of e.vecuting Court direct- 
ed to be handed over to interim receiver — With- 
drawal of insolvency application — Procedure as to 
restitution. 

Where certain movables attached in execution 
■were directed to be handed over to an interim 
receiver on the judgment-debtor applying for 
adjudication and later on the judgment-debtor 
was allowed to withdraw his application, the 
proper course for the Insolvency Court was to 
follow the principle , of S. 144, C. P. Code and to 
restore the property to the executing Court and 
not to the judgment-debtor and thereby place the 
parties in the position -which they would have 
occupied but for the insolvency proceedings. 
Though S. 144, C P. Code, may not in terms 
apply, the duty or jurisdiction to place parties in 
status quo ante did not arise nierely under S. 144, 
C. P. Code, but was inherent m the general juris- 
diction of the Court to act rightly and fairly 
according to the circumstances towards all 
parties involved and the restitution of the pro- 
perty to the judgment-debtor was manifestly 
unfair and pre j udicial to the creditor. (Niyogi, 
/.) SuRAj Ratan Daga V. Kashishwar Baner- 
JEE. I.L.R. (1943) Nag. 599=15 R.N. 116=203 
I.C. 206=1942 N.LJ. 500=AJ.R. 1942 Nag. 
132. 

— ^ — S. 144 — Restitution of property to theka- 
dar — Land Revenue paid by person in prior pos- 
session— Credit for. 

Where restitution of the property is ordered 
to be made to the thekadar under S. 144, C, P. 
Code, the person in prior^ possession of the pro- 
perty should be given creditifor payments of land 
revenue made by him. iiShirreff, S. M. and 
Sathe, L, M.) Ganga Singh v, Makka Lal. 
1942 O.A. (Supp) 107 (1)=1942 A.W.R. 
(Rev.) 94 (1)=1942 R.D, 520 C2)=1942 O.W.N. 
(B.R.) 430 (2). 

S. Restitution — Possession of property 
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Where as a result of a decree for specific per- 
formance of contract to sell, possession is trans- 
ferred, then, when that decree for specific per- 
formance is reversed, the property must be direct 
ted to be returned to the former owner by way of 
restitution under S. 144, C P. Code. {A Us oP and 
HaniiltonJJ.) R. PL Skinneic James R r 
Skinner I.L.R, (1943) All. 312=206 I C 63Q-^ 
15 R A. 532=1943 A.L.J. 80=1943 O.W N m 
C.) 78=1943 O.A. (H.C ) 29=1943 A.L.W' 14® 
=1943 A.W.R. (H.C.) 29=A.I R. 1943 AU.‘202 

■ S. 144 and Sch II — Restitution proceedings 

— Refei ence to aibiiration — Competency. 

Sch. II of the C. P. Code does not apply to res- 
titution proceedings and the Court has no juris- 
diction to refer such a matter to arbitration. 
(Co Hist cr and Bajpau Jl.) Ram Gopal v. Shantb 
Lal. I.L.R. (1941) All. 807=14 R.A. 383=19® 

I C 346=1941 A.W.R. (H.C ) 302=1941 AL 
W 977=1941 O.A. (Supp.) 844 (1) =1941 A, L 
J. 596=AI.R. 1942 A11 86. 

S. 144 — Restitution — Right to interest — 

Rate. 

Where after execution, the amount due under a 
decree is reduced in appeal, the amount that the 
judgment-debtor can recover is not only the 
excess amount paid by him but also an additional 
amount by way of interest or an additional amount 
by way of damages which the Court is empower- 
ed by S. 144 to grant. As regards the rate o£ 
interest, the Court rate must always be taken as 
the rate that fairly compensates litigants in the 
absence of special reasons to the contrary. 
(Stone, CJ. and Clarke, J ) Surajmal v. Baxi- 
RAM, I.L.R. (1942) Nag. 273=200 I.C. 574=15 
R.N. 25=1941 N.LJ. 94=A.I.R. 1941 Nag. 195. 

Scopej 

— — -S, 144 — Scope— Restoration of possession 
of holding to tenant in chief on setting aside of, 
ejectment ordei — Sub-tenant continuing in actual 
possession voithout break— Liability to pay, 
damages to landlord for period when tenant-in- 
chief was deprived of possession. 

Where an order for ejectment of a tenant-in- 
chief under the Agra Tenancy Act was set aside 
on review and possession of the holding is resto- 
red to the tenant-in-chief, the sub-tenant in actual 
possession throughout _ the period without any 
interruption cannot resist a suit by the landholder 
for damages for the intervening period on the 
ground that he must be deemed to have continued 
to be sub-tenant of the tenant-in-chief by virtue 
of Ae resto^tion of possession under S. 144, C. 
P. Code. (Sathe, S.M,) Dularey v. Beahma 
Prasad 1944 R.D, 523=1944 A.W.R. (Rev.> 
266 (2), 

— S. 144 —Scope and operation of — Decree — 
ExecuHon and sale of^ property pending appeal — 
—Reversal of decree in appeal— Application for 
restiiuHon—Sale—If to be set aside— Right of 
purchaser in execution to plead bona fide purchase* 
Jorvalue---Rule. 

S 144, C. P . Code, embodies a wel l-established* 
rule of equity that on the reversal of a decree the 
party against whom the wrong decree was passed* 
should, as far as possible, be placed in the same 
position "which he would have occupied but for 
such decree, it being the duty of the Court to act 
rightly and fairly according to the circumstances 


passing as a result of a decree for specific perf or- towards all the parties involved and to remove as 
enance—Reversal of that decree. t far as possible the consequences of a wrpng or 
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unjust decree. One can understand this rule 
being relaxed in those cases where it conflicts 
with another rule of equity, namely, that a hona 
yida purchaser for value should not be allowed to 
suffer on account of the mistakes or irregulari- 
ties committed by a Court of law but there is no 
reason why it should be relaxed in favour of a 
party who had due notice of the fact that the 
decree in execution of which he was purchasing 
a property was liable to challenge and had 
been' challenged, because such a party cannot be 
deemed to have acted with due care and caution 
if in spite of such notice he proceeded to pur- 
chase the property at the execution sale, A 
stranger to the decree is no doubt, not bound to 
inquire into the merits of the plaintiff’s claim or 
into the validitj' of the deciee; in his case there- 
fore the presumption would be that he is unaware 
of this matter; but where there is clear and cogent 
evidence that he was fully aware of the merits 
of the controversy in regard to the property pur- 
chased by him and that he was also aware that 
the validity of the decree was under challenge, 
there is no room for such a presumption. Where 
the purchaser of a property at an execution sale 
was a mortgagee of the property in question he 
must be deemed to have known all about the pro- 
perty : and when, further, he himself became a 
party to the proceedings in appeal from the 
decree under execution, he cannot invoke the 
benefit of the doctrine applicable only to a hona 
fide purchaser for value. He cannot therefore 
contend that a sale in his favour should not be 
set aside on an application by the successful party 
for restitution. (Fazl AH, C.J. and Sinha, /.) 
Chota Nagpur Banking Association v. C. T. M. 
Smith. 22 Pat 315=207 I.C. 80=16 R.P. 1=9 
B.R. 366=A.I.R. 1943 Pat, 325. 

S, lAA^Scope — If exhaustive-inherent 

powers. 

Courts have power to order restitution under 
their inherent powers even in cases not strictly 
falling within the terms of S. 144, C. P. Code. 
(Patanfali Sastri, J.) Ankamma v. Basava 
Punnayya. 1945 M.W N. 316=A.I.R. 1945 
Mad 360=C1945) 1 M.L,J.386, 

S. 144 — Scope — If exhaustive — Inherent 

powers to order restitution —Power to compel 
third party to bring back money paid to him under 
erroneous order of Court— S. ISl. 

Courts in ordering restitution after a decree 
has been varied or reversed are not cenfined to 
cases which fall strictly within the provisions of 
S. 144, C. P. Code. The inherent jurisdiction 
vested in them by virtue of S. 151, C, P. Code, 
may be invoked where an order of Court would 
otherwise do injury to one of its suitors. There 
is inherent jurisdiction in the Court to call back 
money paid, owing to an erroneous view, to a per- 
son not entitled to it, and a person who is not in 
any technical sense a partj? to the decree can be 
compelled to make restitution of the money paid 
to him. Whether the inherent powers of the 
Courts to order restitution should be invoked in 
a particular case must depend on the facts of that 
case. The 4th respondent brought a suit to 
enforce a mortgage executed by the 1st respon- 
dent seeking relief against the 1st respondent 
alone on the ground that the property mortgaged 
was his self-acquired property and that the 
money was taken by him for his own purposes. 
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Respondents 2 to 3 who belonged to the same 
joint family as the respondent and who were also 
impleaded in the suit contended that the property 
was family property and that there was no family 
necessity for the loan secured by the mortgage. 
The suit was decreed on 10—8—1932, and in 
execution of his decree the 4th respondent 
brought the property to sale and purchased it 
himself for Rs. 7,200. The defendants in the 
suit, however, applied under O. 21, R. 89, C. P. 
Code, and dejiosited the requisite sura amounting 
to Rs. 11,470-10-5 and the sale was set aside. 
The appellant who held a decree against the 4th' 
respondent applied for attachment of Rs. 9,000 
out of the amount of Rs. 11,470-10-5, in Court, 
and after attachment he applied for transfer of 
I the attached sum to his own execution petition. 
This was ordered on 7-8-1935 and payment also 
was made out to him on the same date. Mean- 
while an appeal against the mortgage decree was 
pending in the High Court, and on 9-11-1937, the 
appellate Court delivered j udgment holding that 
the mortgaged property was family property, 
and as it had never been the 4th respondent’s case 
that the mortgage was for purposes binding on 
the family the suit of the 4th respondent was 
dismissed. The respondents 1 to 3 
(defendants in the mortgage suit) then 
applied for restitution of the amount deposited 
by them under 0* 21, R. 89, C. P. Code, with 
interest thereon. They prayed for recovery of 
the whole amount from the 4th respondent with' 
interest at 6 per cent, and for recovery of Rs. 9,000 
with such interest from the appellant. 

Held, (1) that there wa§ inherent jurisdiction 
in the Court to oriRr restitution though the case 
did not fall under S. 144, C. P. Code, and that a 
person in the position of the appellant, not in any 
technical sense a party to the decree, could in law 
be compelled to make restitution of the money to 
him ; (2) that if there were no other circumstan- 
ces affecting the equities as between the respon- 
dents 1 to 3 and the appellant, it was the duty of 
the Court to set right the wrong done to its 
suitors (respondents 1 to 3) by reason of its 
own errors. {King and Happell, JJ.) Rego 
Ananthamathi. I.L.R. (1942) Mad. 949=202 
I.C, 159=15 R.M. 450=55 L.W. 369=1942 M. 
W.N, 388=A.I.R. 1942 Mad. 472=(1942) 1 M. 
L.J.575. 

S. 144 — Scope — Order for restitution — If 

imperative. 

^ The wording of S. 144, C. P. Code, is impera- 
tive, and the Court shall cause restitution to be 
made where the order has been reversed.. (Grille, 
C.J and PuranikJ.) Semabi v. Ganpatrao. I.L.R. 
(1944) Nag. 451=210 I C 634=16 R.N. 167= 
1943 N.L J. 527=A.I.R. 1944 Nag. 59. 

S. 145 — Default — Liability under security 

— Extent — Surety bond — Scope and nature of — ■ 
Forfeiture of bonds — If permissible. 

The C. P. Code, does not contemplate forfei- 
ture of bonds by way of penalty or by way of 
punishment. The security is a security for the 
default committed and is liable to that extent not 
necessarily to the f uU extent of the amount for 
which security is given, Hlavis, C.J,), Giei- 
eajmal V. Jethanand. I L.R. (1945) Kar. 116= 
A.I.R. 1945 Sind 146. 

S, 145 — Object and scope of—Sureiy bond 

—Exeetdion— Effect— Rights and remedies of 
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'horiies and surety. ^ ^ ^ , 

The object of S. 145, C P. Code, appears to be 
two-fold ; it provides a summary remedy by way 
of an application available to the party entitled 
to enforce the surety bond and at the same time 
confers on the surety proceeded against a right of 
appeal as if he were a party within the meaning 
of S. 47, C. P. Code. The ordinary remedy by suit 
is left untouched by the section, and either party 
may, if he so chooses, avail himself of it. By 
the mere execution of a surety bond in favour of 
a party to the suit, a stranger does not entitle 
himself to the privileges of a party, nor is he 
bound by those restrictions which bind the latter. 
(Krishnasivami Ayyangar and Kunlii Raman, 
JJ.) NarayakaswaMi Iyerzi. Narayana Iyengar. 
I.L.R. (1943) Mad. 509=210 I.C. 268 = 16 R. 
M 409=56 L.W. 25=AI,R. 1943 Mad. 288= 
(1943) 1 M.L.J. 114, ..n 

— — S. 145— S'co/'e— Supurtdar — Liability to 
'produce property entrusted — Satisfaction of 
decree, if puts an end to — Order against supurt- 
dar — In whose interest could be passed. 

Where a decree in a suit in which the property 
is attached and entrusted to a supurtdar prior to 
decree, is wholly satisfied and the properly is 
returned to the judgment-debtor, the supurtdar 
cannot be made liable for its ^ leturn on the appli- 
cation of persons not parties to the suit and in 
respect of attachment in a different suit Courts' 
can act in the interests of the parties or suitors 
in particular cases. {Clarke, /.) Seth Hemraj 
Singh ^l. Anoop Singh. I.L.R, (1942> Nag. 198 
=196 I.C. 140=14 R.N. 82=1941 N.L.J. 514= 
A.I.R. 1941 Nag. 339. 

S. 145 —Surety bond— Application by surety 


for cancellation of bond on ground that it has be 
eome discharged owing to happening of events 
subsequent to execution of bond — Maintainabi- 
lity before initiation of proceedings to enforce 
bond— Jurisdiction. 

Where a surety does not dispute the validity 
'of the bond when it_was executed, but only states 
that by reason of events that subsequently 
happened it had become discharged, and applies 
on that ground for cancellation of the bond, the 
question properly falls within the jurisdiction of 
the Court in whose favour the bond was execut- 
ed. Such an application by the surety is main- 
tainable before proceedings are taken to enforce 
the bond against him in execution. S. 145, C. P. 
Code, does not impose a bar to the surety invok- 
ing the aid of the Court independently of an 
application under the section, {Krishnaswami 
'Ayyangar and Kunhi Raman, If.) Narayana- 
swAMi Ayyar V. Narayanr Iyengar. I.L.R 
(1943) Mad. 509=210 I.C. 268=16 R.M. 409= 
56 L.W. 25=A,I.R. 1943 Mad. 288=(1943) 1 
M.L.J, 114. 

-S. 145 — Surety bond — Enforcement — Pro- 
cedure — Bond not binding sureties to any indivi- 
dual— ^Mode of enforcement. 

An instrument which does not bind the sure- 
ties to any individual can only be enforced by the 
Court making an order in the suit, upon an appli- 
cation to which the sureties are parties, that the 
property charged be sold, unless before a day 
named the sureties find the money. (^tV George 
Rankin.) Rohani Ramandhwaj Prasad Singh 
V. Har Prasad Singh, I.L.R. (1944) Kar. (P C I 
16=48 C.W.N* 254=211 I,C. 361=16 R.P.C. 


C. P. CODE (1908), S. 145. 

179=10 BR. 420=47 Bom. L.R. 557-1945 
M W N. 734=1943 A W R. (p C) 34-1945 
A.LW. 585=1943 0 A (P,C.) 34=1943 O W 
N 493=56 LW. 733=1943 A L J. 603=A I R 
1943 P C 189=(1943) 2 M L J 460 (P.C.). 

S, 1^5— Surety bond— Form— If can he 

taken in the name of the Court. 

The Court is not a juridical person .md cannot 
be sued. It cannot take property and conseqnent- 
ly cannot assign It. Subordinate Courts should 
take care to see that bonds are taken in the name 
of some officers of the Court who can enforce 
them. The only mode of enforcing such bond 
must be by making an order m the suit upon 
an application to which the suielies are parties 
that the property charged be sold unless before 
a day named the sureties find the inonev, 
(Davis, C J ) GriURArMAi. 71 . Ji'tiianand. I.L.R 
(1945) Kar 116=A.I R. 1945 Sind 146. 

S. 14S— Surety bond — Mode of execution. 

The words in S, 145, C P. Cole, “in the 
manner herein provided for the execution of 
decrees ” clearly refer not to the mode of apply- 
ing for execution but to the mode of effecting 
execution Where a person has incurred a for- 
feiture of a bond and actioii'is souglit to be taken 
against hinj under S. 145, C. P. Code, the bond 
can be enforced against him in the manner provi- 
ded in O 21, C. P. Code, for the execution of 
decrees, that is to say, by his arrest, by attach- 
ment of Jiis movable property, by attach- 
ment of his immovable property, or in any other 
suitable Jmanner provided in Q. 21, for the en- 
forcement of decrees. It is not necessary that 
the judgment creditor should apply for execution 
in the form set out in 0-21, R. 11, C. P. Code. 
(Lobo and Tyabji, JJ ) assandas v. Hardas- 
MAL. I.L R. (1942) Kar. 79=201 I.C. 750=15 
R.S, 18=A.I.R. 1942 Sind 134. 

S. 145 — Surety — Bond tn pursuance of 

order granting stay of execution — Surety “agree- 
ing to stand surety and to make movable and im- 


movable properties liable for any deficiency 
Personal liability — T. P. Act, S. 68— Applicability. 

Where a person executes a security bond m 
pursuance of an order granting stay of execution 
pending an appeal on furnishing security and the 
bond recites," I hereby stand surety . . . and 
agree that my movable and immovable properties 
detailed hereunder shall be liable for making 
good the deficiency etc,,," it must be held that the 
liability is limited to a charge on the properties 
and other properties of the surety cannot be 
proceeded against as no ijersonal liability is crea- 
ted. Even if the seerfrity has been impaired by 
the conduct of the surety, the provisions of S. 68. 
T. P. Act, cannot be availed of by a charge 
holder in proceedings in execution without resort 
to a suit. (Sir Madhavan Nair.) KesarchANd 
Iv. Uttawchand. 72 I A 165=47 Bom L R. 945 
=49 C.W.N. 685=58 L.W 375=1945 P.W.N. 
342=1945 M.W.N. 541=A,I.R. 1945 P.C. 91 
=(1945) 2 M L.J 160 (P.C.). 

-7— — S. IAS— Surety making himself personally 
liable and mortgaging property for performance 
of decree — Application in suit for sale of mort- 
gaged property — Procedure, if proper — Order 
rejecting application— Appeal, 

The respondent as surety made himself person- 
ally liable and in addition mortgaged certain pro- 
perties as security fp.r the performance .qf any 
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decree that may be passed in a suit. The appel- 1 
lant after obtaining a decree filed an application 
in the suit asking for the sale of certain property 
mortgaged by the respondent. The Munsif 
rejected the application and an appeal to the 
District Court was dismissed. 

Held, (1) that the procedure adopted by the 
appellant was not proper, (2) that an appeal 
from the order was not competent. {Henderson, . 
J.) Tokani Prosad V. Shyamapapa Banerjee. 
ILR (1944) 1 Cal 563=79 CLJ 118=219 
I.C. 380=48 C.W.N. 190=A.I.R. 1945 Cal. 193. 

Ss 145, 47 and 11 — Surety’s property decla- . 

red liable for sole in execution of a decree — -Effect , 
— Surety, if can later on file a smt to declare hts 
property not liable to sale — Bar of res judicata. 

Where on a question as to the liability of 
surety’s property being sold in execution of a 
decree being raised, the executing Court being 
the only Court competent to decide it, decides 
that it is liable to be sold, it becomes binding on 
the parties till set aside in appeal. The surety 
becomes a party under S. 47, C. P. Code, and any 
order for the sale of the surety’s property 
amounts to a decree which would bind the parties 
and would operare as res judicata in a later suit 
brought by the surety to declare her property 
not liable to be sold. (AllsoP and Verma, JJ.) 
BhAGGO BiBI V ISHWAR Radha Ramanji. 202 
I C. 12=15 R.A 94=1942 A W.R. (H.C.) 160= 
1942 A.LW. 365=1942 A.L.J. 439=A.I.R, 
1942 All. 260 (1). 

— — S. 145 — Surety undertaking to pay decretal 
amount, if judgment-debtor does not pay by 
certain date — Judgment-debtor applying to Debt 
Relief Court— Decretal amount reduced as 
against him — Liability of surety for full amount. 

A surety who undertakes to pay the decretal 
amount due if the judgment-debtor does not 
satisfy the decree by a certain date, is liable for 
the entire decretal amount although that amount 
is reduced as against the judgment-debtor by the 
Debt Relief Court on an application to it by him 
for relief. The liability of the surety is diffe- 
rent from that of the principal debtor and if the 
surety does not apply to the Debt Relief Court 
for relief, any thing done by that Court is not in 
any way intended to affect the liability of the 
surety. (Puranik, J.) Balkrishna v. Atma- 
EAM. 1944 N.L.J, 271=A.I.R. 1944 Nag, 277. 

S. 145 and O. 21, R. 54 — Unregistered 

seeunty bond hypothecating immovable proper- 
ties of over Rs 100 — Attachment in pursuance of 
— If can be made. 

Where a security bond hypothecating immov- 
able properties of over Rs. 100 m value for the 
performance of a decree happens to be unregiste- 
red the decree-holder is not thereby in any way 
prevented from enforcing the personal liability 
of the surety which is implicit, in th« bond, by 
attachment and sale of the properly which was 
invalidly mortgaged. Such an attachment is 
legally competent. {Ghulani Hasan and Misra, 
JJ.) Parbhu Dayal V. Kanhaiya Lal. 1944 
O.A (C C ) 142=1944 OWN. 204=1944 A.W. 
R, (C C.) 142=A I R. 1944 Oudh 264. 

S. 146 and O. 21, R, U— Applicability and 

scope — Assignee of future decree— Right to apply 
for execution after decree is passed. 

A transferee to whom a future decree (and 
nothing else) has been expressly assigned can 
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execute the decree subsequently passed. The 
transferee can apply for execution under S. 146, 

C. P. Code, though not under O. 21, R. 16, C- P. 
Code, which cannot apply to a case where there 
is no decree m existence at the time of the 
assignment. 0 21, R. 16 does not, however, 
prohibit an application by a transferee who 
obtains an assignment of a decree before it is 
.actually passed. The rule is not all-inclusive in 
this matter. (Pandrang Row and King, JJ.) 
Mahananbi Reddi V. Venkatappa. 54 L.W, 
429=201 I.C. 148=14 R.M. 245=1942 M.W N, 
148 (2)=A,I.R. 1942 Mad. 21=(1941) 2 M.L. 
J 631. 

S. 146— Applicability — Ejectment suit — 

Partition decree pending such suit — Property in- 
volved in ejectment suit allotted to son of lessor 
(plaintiff) — Decree for ejectment — Appeal by 
defendant — Application by son to implead him as 
party in appeal — Competency. [See Q D. l936-'40 
VoL. I, CoL. 3290], Ratnasabapathi Pillai v. 
Gopala Iyer. 193 I C. 637=13 R.M. 705. 

S. 146— Applicability — Right to recover 

mesne profits by way of restitution — Transfer of 
— Application by transferee — Power of Court to 
allow. C. P. Code, S. 144. (1941) 1 M L. J. 
469. 

S. 146 — Applicability — Suit for sale on 

mortgage — Preliminary decree— Sub-mortgagee 
made party defendant to suit— Right of to apply 
for final decree for sale. See C. P. Code, O- 34, 
R. .5. (1945) 2 M.L.J. 122. 

S. 146 — Heirs of deceased decree-holder — 

Right to continue proceedings without fresh 
application. 

According to S. 146 of the C. P. Code, the 
heirs of a deceased decree-holder would be 
entitled to continue the execution proceedings 
started by the deceased during his lifetime and 
pending at the time of his death without filing a 
fresh application for the execution of the decree. 
{Sathe, J. M.) Badri Prasad v. Kishanpal 
Singh. 1942 O A. (Supp.) 240=1942 A.W.R. 
(Rev.) 214=1942 O.W.N. (B.R.) 385=1942 R. 

D. 474. 

S. 146 and O. 5, R. 2Q— Representation of 

person in enemy country — Procedure 
The C. P« Code makes no provision ior the 
representation of a person who is still alive by a 
person who intermeddles with hts estate. Hence 
when a person is alive but is detained in enemy 
country, a person who is looking after his 
interests and property in British India cannot be 
added as a representative of such a person in a 
suit against him. The proper procedure would 
be to issue processes for substituted service 
under O. 5, R. 20 of C. P. Code. {Malik, J.) 
Ambiica Prasad v. Kodai Upadhya. 1944 A.D. 
J. 482=1944 O.A. (H.C.) 296=1944 A.W,R. 
(H.C.) 296. 

S. 146 and 0. 21, R, lOZ— Scope— Repre- 
sentative of judgment-debtor — Right of appeal 
from order under 0. 21, Rr 98, 99 and lOh 
It is not correct to say that R. 103 of 0. 21, C. 
P. Code, makes an exception only in favour of 
the judgment-debtor and not in favour of his 
representative and that therefore a representative 
of the judgment-debtor affected by an 
under Rr. 98. 99 or 101 of 0.21, has no nght of 
appeal. Such a view ignores, the provisions ot' 
S. 146, C. P. Code, under which a refiresentativd 
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can take any proceedings and make any appli- 
cations which could have been taken or made by 
the person under whom he claims. (Krishna- 
swamt Ayyangar and Kiinhi Raman, fj.) An- 
jAYYAv . Gundarayudu. I.L.R. (1943) Mad. 702 
=213 I.C. 406=17 R.M, 103=56 L W, 756= 
(1943) MW.N. 89=A.r.R. 1943 Mad. 381= 
(1943) 2 M.L.J. 539. 

^S, 1^8— Applicability — Compromise after 
preliminary decree— Provision for payment and 
in default foreclosure decree— Effect— Court if 
can extend time. 

Where after a preliminary decree the parties 
enter into a compromise by which, it is agreed 
that in default of certain payments on a certain 
day a foreclosure decree should follow it is a 
compromise having an automatic result. It does 
not leave the Court any discretion in the matter 
of preparation of the final decree. When such a 
decree is automatically passed on the date agreed 
though the judgment-debtor was absent, it could 
not be attempted to be set aside on the ground of 
Its being an ex parte decree. (Yarke, J ) Zubai- 
DA Bibi V . Imad-ud-din. 1943 A.L.W, 519. 

148 and 151 — Applicability — Decree for 
money— Judgment-debtor to pay certain instal- 
ments and to get some concession on such payment 

'Default in payment — Power of Court to relieve 
(gainst clause providing for payment on default— 
Equity— Rule. 

In a case where a judgment-debtor is to pay a 
certain amount of money, but there is a clause 
under which if he pays certain instalments prom- 
ptly a certain concession would be made to him 
and a smaller sum wohld be accepted in full satis- 
laction of the debt, there is no case of penalty or 
forfeiture, and the party seeking to take advan- 
tage of the concession must carry out strictly the 
condition on which it is granted. This class of 
cases must be distinguished from the class of 
cases where there is an agreement to pay a sum 
*u ^ particular date with a condition 

that if the money IS not paid on that date, a larger 
sum should be paid ; this latter condition is in the 
nature of a penalty, while in the former class of 
cases, it is not a penal clause and hence the Court 
has no powp to grant relief from the obligation 
to abide strictly by the condition which is in the 
‘^^“cession. The principle is the same 
whether the suin involved is large or small, and 
the fact that the default is only in respect of 
^all rnargm is no ground for the grant of relief. 
Ahere is no gperal principle of equity that the 
Court can relieve a party in default in respect of 

Tdw. thinks just. 

SHAMsuDom Dost 
Maimed ^.SHiyjrPREMji. I.L.R. (1941) Kar. 

SinJl96 132=A.I.S. 1941 

«Ss. 148 and 1A9— Deficiency in Court-fee— 

dismissed on 

default of payment within time alhwed-De fault 
if could be granted. 

Where a Court grants time for payment of 

deficient and makes it a 
condition that in the event of its not being made 
good within the time allowed the case shall stand 
dismissed and there is a default in the payment 
no more extension could be granted because the 
.o^ted as a dismissal and the 
9;Ufthasno. jurisdiction to grant an extension 
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of time thereafter. (Misra and Katil, TJ.) Sugg 
PrasAD Ku\r y. Bhanu. 1945 ALW (C C ^ 
287=1945 O A. (C.C ) 227=1945 A.W R fcVi 
227=1945 O.W.N. 322. ^ ''' 


-Ss 148 and 107 (2)—Poiver to extend time 
— Appellate Court's powers. 

The powers of an appellate Court under S. 107 
(2) of the C. P. Code are limited to the powers 
enjoyed by the original Court. Hence where the 
original Court passes an order for restoration on 
condition of payment of certain damages by a 
particular date in default of which the petition is 
to stand dismissed, neither the original Court nor 
the appellate Court can extend the time for pay- 
ment when default has been made in the payment 
of the damages as ordered. (Sathe, S.M.and 
Ross, A M.) Pautab Bahadur v. Yawarali 
1944 R.D. 314. 

— — S. 148 — Refusal to extend time — Appeal- 
ability. 

An order refusing to extend time under S. 148, 
C. P. Code, is neither a decree within the meaning 
of S. 2 nor is itappealable as an order under 
S. 104. (Yorke, J.) Shanker Lalw. Hukam 
Dei. 1943 A.L.W. 456, 

-S. 148 — Scope— Order directing payment of 

money within specified time— In default procee- 
dings to stand dismissed— Failure to comply with^ 
due to mistake of Court's officer — Application for 
extension of lime — Power of Court to extend— 
S. 151. 

Where a Court has granted lime within which 
a payment must be made and has declared that in 
default of payment within the time specified the 
proceedings will stand dismissed, there is no 
power under S. 148, C P. Code, after the 
date on which the proceedings would stand dis- 
missed to extend the time in which the payment 
was to be made. But when the application for 
extension is not made under S. 148 but under 
S. ISl, C. P. Code, invoking the inherent powers 
of the Court, and the mistake which led to the 
failure to pay was not a mere, mistaking of the 
party but the mistake of the Court's officer, the 
Court has inherent power to prevent the party 
from being damnified by the mistake of the 
Court’s own officer and can extend the time for 
the ends of justice. (IVadiworth, J.) Balauh 

V, Ramayya. 199 r.C. 432=14 R.M. 578=53 L. 

W. 631= 1941 M.W.N. 455=A.I,R. 1941 Mad, 
706=(1941) 1 M.L.J. 638. 

— S. 148 — Time for payment allowed by trial 

Court in pre-emption suit— If can be extended by, 
appellate Court by interlocutory order. 

Time for the payment of the money nnder a 
pre-emption decree cannot be extended under 
S. 148, C. P . Code, by the trial Court at any rate 
and it cannot be extended under that section 
evp^ by an appellate Court. The order of the 
original Court fixing the time under which pay- 
ment IS to be made forming as it does part of the 
decree of the original Court can only be set aside 
by the decree of a superior Court. 'The appellate 
Court cannot set aside any portion of that decree 
by an interlocutory order e.specially one pas.sed 
ex parte. (Almond, J.C, and Mir Ahmad, J.) 
Mauic Khan v. Miram Khan. 213 I.C. 5=16 
R. Pesh 87=A I.R. 1944 Pesh, 22, 

149 and 0. 7, R. 11 — Appeal memo, in- 
sufficiently stamped — Qrant of time to make up,, 
deficiency;— Discretion of Court. 
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It is not incumbent upon the Court to grant 
time to an appellant to make good the court-fee 
on his memorandum of appeal on the analogy of 
O. 7, R. 11. S. U9 IS the general rule, giving the 
•Court a discretion to allow time for making up a 
•deficiency of court-fee while 0.7, R. 11 is a 
particular rule which applies in the case of plaints 
only. (Almond, J.C. and Soofi, J.) Mukarram 
Khan z;. S. Hardit Singh. 196 I.C. 301=14 R. 
Pesh 25=A.I.R. 1941 Pesh. 69. 

— S. 149 — Applicability— Application for 
leave to sue as pauper — Rejection — Power of 
Court to treat application as plaint and to grant 
time for payment of court-fee either simultane- 
ously or subsequently. See C P. Code, 0. 33, 

R. 15. 45 Bom.L.R. 1002. 

-S. 149 — Applicability — Grant of time for 

payment of court-fee on pauper appeal, after 
expiry of limitation. 

Where on the rejection of an application for 
leave to appeal in forma pauperis, time is prayed 
for payment of Court-fee after the time for the 
appeal had expired and is granted, , , 

Held, the scope of S. 149, C. P. Code, is wide 
enough to cover such an order granting time and 
even otherwise the delay could be condoned under 

S. 5, Limitation Act. (Misra and Madeley,JJ .) 
Gur Dularey V. Dcjrga Prasad. 1945 O.A. 
<C.C.) 5=1945 A.W.R. (C.C.) 5^1945 AL.W. 
(C.C.) 20=1945 O.W.N. 20=A.I.R. 1945 Oudh 
172. 

— — S. 149 and O. 33— Discretion to ex- 
tend time— If can be- exercised in case of 
mala fide application to sue in forma pauperis. 
Official Receiver, Amritsar v. Sohan Lal 
Ramji DasS. [ Tee Q.D. 1936-’40 Vol. I, Col. 3^1.] 
LL.R. (1941) Lah. 652=191 I.C. 335=13 R.L. 
286. . , ^ 

—S. 149 — Order to pay deficit court-fee by 
certain date or suit to stand dismissed — Deficiency 
not paid by that date — Effect — Subsequent appli- 
cation for leave to sue in forma pauperis — If can 
be entertained. - 

Where the Court orders the plaintiff to pay 
deficit court-fees by a certairi date and directs 
that if he fails to do so the suit will stand dismis- 
sed, but the deficiency is not paid by that date, the 
suit must be regarded as having been rejected on 
that date. The Court has, therefore, no j urisdic- 
tion thereafter to entertain an application for 
leave to sue in forma pauperis. (Agarwala, J .) 
Chandrasekar Missir V. Hariharsahu. 197 I.C. 
80=14 R.P. 265=8 B.R. 148=23 Pat.L.T. 418= 
A.I.R. 1942 Pat. 302. 

. -S. lA^—Powers of Court— Order fixing 

iime for payment of deficit court-fee and provi- 
ding that on default suit will stand dismissed — 
jurisdiction ie extend time — Refusal to extend — 
Revision. . , , 

Where a Court passes a decree in a suit, and 
provides that the decree shall be subject to the 
condition of plaintiff’s paying the deficit court- 
fee by a certain date failing which the suit will 
stand dismissed with costs, there is a final order 
which cannot be subsequently altered or amended 
except with regard to clerical errors or on review. 
The Court has no jurisdiction to extend time 
under S. 149,0 P. Code, for payment of the 
deficit court-fee, whether the application for 
extension of time is made before or after the 
expiry of the time fixed for oavment. The suit 
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stands dismissed under the order already made. 
If the Court refuses to grant time and holds that 
the suit already stands dismissed, it is not without 
jurisdiction, and cannot be interfered with in 
revision. (Chatterfi and Meredith, //.) Ramla- 
KHAN Panoey V. Tribeni Das. 197 I.C. 433=14 
R.P 302=8 B.R. 204=1941 P.W.N. 516=A.I.R, 
1942 Pat. 234, 

>S 149 and 0. 7, R. 11 — Relative scope of. 

Shiva Charan Lal v. Behari Lal. {See Q. D. 
1936-’40, VOL. I, CoL. 3291.] A.I.R. 1941 Oudh 30. 

— S. 149— .Scope— Grant of time for payment 

of deficit court-fee after limitation — Effect of. 
Venugopal Pillai V. Thirugnanavalli Ammal . 
[See Q. D. 1936-MO, Vol. I, Col. 3290.] 194 1 C. 
840=14 R M, 109. 

S. Scope — Time to pay requisite 

court-fee— Grant of — Conditional on pendency of 
proceeding. 

It is obvious that under S. 149, C. P. Code, time 
can be granted to pay the requisite court-fees only 
in respect of a document pending proceeding. 
(Broomfield and Lokur, JJ.) Mahadev Gopal i/. 
Bhikaji Vishram. 208 I.C. 543=16 R B. 88= 
45 Bom.L.R. 544=A I R. 1943 Bom. 292. 

Ss. 150 and 152 — Amendment — Forum — 

Transfer of business to another Court — Decree of 
the Judicial Commissioner of Oudh — If can be 
amended by the Oudh Chief Court. , 

As the business of the Court of the Judicial 
Commissioner of Oudh has been transferred to 
the Chief Court of Oudh, a decree of the former 
Court can now be amended by the Chief Court. 
(Agarwala and Madeley, JJ.) Bachan Singh v. 
Shatranaji. 17 Luck. 739=198 I.C. 479—14 
R O. 403=1941 A.W.R. (C.C.) 407=1941 O.A. 
1030=1941 O.W.N. 1384=A,I.R, 1942 Oudh 226. 

S. 150 — Applicability — “Court to which the 

business is so transferred" — Meaning of. See 
Government of India (Constitution of Orissa) 
Order, 1936, S. 20. (1943) 2 M.L J. 31. 

S. 150 — ^‘Transfer of business” — !f includes 


assignment of business under S. 13 (2) of Bengal, 
Agra and Assam Civil Courts Act. 

An assignnjent of business under S. 13 (2) of 
the Bengal, Agra and Assam Civil Courts Act is 
not a transfer of business within the meaning of 
S. 150, C. P. Code and the decree-holder cannot 
take advantage of the order. (Mukherfea ana 
Biswas, JJ.) Masrab Khan v. Debnath Mall. 
I.L.R (1942) 1 Cal. 289=201 I.C. 234=15 R.C. 
144=46 C.W.N. 141=75 C.L.J. 255=A.I.R. 1942 
Cal. 321. 

S. 151. 


Abuse of process. 

Addition of parties. 
Amendment of decree. 
Appeal. 

Applicability. 

Inherent powers. 

Injunction. 

Joinder of parties. 

Refund of Court-fee. 
Remand. 

Scope. 

Stay of execution. 

Stay of suit. 

Abuse of processji 
-S. ISI— Abuse of process 'bf 


amounts to. 
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No act done orpioceeding taken as of right 
and in due course of law, is an abuse of the pro- 
cess of the Court simply because such proceeding 
is likely to embarrass the other party. Nor is the 
failure to conform to a mere rule of practice, an 
abuse of process in every case; the Court must 
find m each case what exactly the abuse is 
{Sale, 7.) Sharuati Devi v. Kali Parshad. 200 
I.C. 606=14 R.L. 469=44 P.L.R, 106=AJ.R. 
1942 Lah. 119. 

Addition of parties. 

—— S. 151— Addition of parties— Party against 
whom appeal has become time-barred— Inherent 
power of Court. See C. P. Code, O. 41, R. 20. 
45 P.L.R. 248. 


Amendment of decree. 

Ss. 151 and 152 — Amendment of decree — Refusal 

— Interf creme under S. 15 1 in revision. 

It IS open to the Chief Court to interfere in revision 
under S. 15 1, C. P. Code, with an order refusing to 
amend a decree, even if S. 115 was not applicable. 
(Agarwal, J.) Kallu Mal v. Municipal Boaicd, 
Nawabganj. 209 I.C. 608=15 R.O. 25=1942 O. 
W.N 335=1942 A.W.R. (C.C.) 220=1942 O.A. 
24l=A.I.R. 1942 Oudh 392. 

; — S. 151 — Amendment — Scope — Amendment of Pro' 

ceedings and documents — Competency. 

Vyhen there was a serious dispute as to what was the 
subject-matter of the mortgage, proceedings for amend- 
ment ot the relevant documents in the case are not 
appropriate. A case of misdescription can be dealt 
with by amending the plaint and decree but not a 
dispute as to the identity of the properties which are 
the subject-matter of the mortgage. {Harries^ C.J.> 
and Fail, All, J.). Shyamakant Lal v. Ram Lal. 
193 I.C. 748=13 R.P. 617=7 B.R. 636=22 Pat. 
L.T. 267=A.I.R. 1941 Pat. 399. 

^51 and 152 — ^Amendment of decree— 

Application for — ^Forum — ^Appeal dismissed under 
O. 41, R, II, C. P. Code. See C. P. Code, O. 41, 
R. 11 and Ss. 151 and 152. 1941 O.W.N. 1. 

S. 15 1 — ^Amendment of decree — When could 

be had under, C. P. Code, Ss. 152 and i<m. 
1941 O.W.N. 1239. ^ 


Appeal. 

S. ISl— ‘Appeal— -Discretion used to enlarge pro- 
vision of proccdurd law — Order, if appealable. 

Where the discretion permitted under S. 151, 
C. P. Code, is used to enlarge a provision of procedural 
law under any other section or order of the Code, 
the matter is appealable. {Grille, C.J. and Puramk,f. ) 
Manorath Kanhai 0 . Atmaram Kheduram. I.L .R . 
(1944) Nag. 370=214 I.C. 12=17 R.N. 19= 
1943 N.L.J. S21=A.I.R. 1943 Nag. 335. 

S. 151 — Appeal — Order of restitution under — 

Appealahiliiy. 

If a party is ordered to make restitution under 
S. X51, G. P. Code, he must have a right of appeal. 
The proceedings are analogous to proceedings under 
S. 144, 0. P. Code, and hence the order is appealable. 
The right of appeal which is available under S. 144 
C. P. Code, is not lost undpr S. 151. {King, J.) . Bali 
Reddi V. Nagi Reddi. 200 I.C. 36=14 R M 
671=1941 M.W.N. 255 (1)=53 LW 356= 
A.I.R. 1941 Mad. S64=(1941) 1 M.L.J. 407. 

— —S. ly— Appeal— Order undeiv-Appealabilitv. 
See G. P. Code S. 47. I.L.R. ( 1943 ) Rar. 245.^ 
—— S. Ibl— Appeal— Order under— When appealable. 
Orders passed under S. 151, C. P. Code, are appeal- 


C. P. CODE (1908), S. 151, 


able when the powcr.s under that section are used 
to extend the provisions of orders under C. P. Code 
{Grille, C.J. and Piuomk, J.) Simadi v. Ganpat Rao 
I L R. (1944) Nag 451=210 1 C 634=16 
167=1943 N.L.J. 527=A.I.R. 1944 Nag. 59. 

Applicability. 


S. 151 — Appbcabihly—AbrenLC of other provision. 

S. if)i, C.P. Code, ii a section winch can be applied* 
to make orders nccc.ssaiy for the ends of justice in 
those case.s only whcic no other piovision is applR 
cable. {FaJ Ah, J.) Ram Sankau Bandopadaya 
Kiiuni Ram Dutt. 198 I C 672=8 B R. 447— 
14 R.P. 487=A I.R. 1942 Pal 328. 

■ — S. 151 — Apphcabibty — Application challenging 

dcciee m not executable — Dcciee already executed and 
satisfied — Proper wmedy. 

Oljjcctions as to the vahthty of a decree and to its 
exccutabilUy should be raiBcd at the tune when the 
decree is made a lule of CJourt and at the time when 
the dectoe is put into execution. After the decree 
has been fully satisfied and possession of the property 
under terms of the decree has actually been delivered 
to the deciee-holdci, no such ()b|CCtion can properly 
be raised by means ol an application under S. 151, 
C. P. Code , The appropi iat e 1 cmc( ly of the applicant^ 
if so advised is by a regular suit in the Civil Court 
and not by an application invoking the inherent 
powers of the Court. {Bennett ana Ghulam Hasan, JJ.) 
Tulsa Devi v. Suraj Narain. 17 Luck. 121=195 

I. C. 610=14 R O. 100=1941 O.W N. 965=1941 
O A. 678=1941 O.L.R. 601=1941 A.L W. 815= 
1941 A.W.R. (C.C.) 275=A.I.R, 1941 Oudh 
587, 

S island O. 9, R. 13 — Applicability— Deem 

against firm — Application to set aside — Applicant not 
wishing to appear on behalf of fim but appearing under 
piotest tinder 0. 30, R. 8—Procedine — Inherent powers. 

Where a decree against a firm ha.s been passed} 
O. 9, R. 13, C. P. Code, docs not apply. Where a 
person wishes to appear under O. 30, R. 8 and deny 
that he is a pai'tner and not to contest the suit on the 
merits, .S. 15 1 of the C. P. Code can be applied and 
the applicant can be heard to show cause why he should 
not be allowed to put on record his protest that he is 
not a partner and his liabi lity if any shall be considered 
in execution. He will then be able to dispute the 
liability, which it is sought to place upon him under 
O. 2 1, R. 50 (2), C. P. Code. {Davies, C.J. and Weston, 

J. ) VlLAITIRAM I’ulARAM V. CllANQOMAL. I L. 

R. (1942) Kar. 220=202 LC. 177=15 R.S. 26= 
A.I.R. 1942 Sind 99. 

— S. 151 and O. 9, R, 13 — ■Applicability — Ex 

parte decree against firm as suck — Application by some of 
partners to set aside decree on ground that the^ were fixed 
with liability as partners without summons being served on 
them — Maintainability— Inherent powers. 

Where after ex parte decree has been passed against 
a firm two partners claim that service has never 
been made upon them at all, that they had no notice 
of the summons, they had no opportunity to defend 
the suit, and some opportunity should ^ be^ given to 
them at some time and place to deny their liability as 
partners. The Judge should hear the application 
under S. 151 and deal with the question of appli- 
cants* absence for non-service by analogy with the 
provisions ofO. 9, R. 13, and if becomes to the con- 
clusion that the contention of the applicants that no 
summons were duly served on them was true, he should 
pass orders upon such application as will allow the 
applicants, if execution of the decree was to bp sought 
against them, to take advantage of the provisions of 
O. 2 1, R. 50 (2) and dispute their liability as partners^ 
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{^Davies, C.J. and Weston, J.) Radha Kishin Nathu- 
RAM y. Harbhagwan & Co. I L R. (1942) Kar. 
218=203 I.C. 357=15 R.S. 77=A.I,E. 1942 
Sind 97. 

S. 151 — Applicability — If can be invoked when 

special provisions exist. 

It IS a well-known pxmciple of law that where 
special provision exists in the Code, S. 15 1 cannot 
be invoked. {King, J.) Gangaraju v. Venkata- 
RAjULU Naidu. 205 I C 557=15 R M 892= 
( 1942) M W.N 676=55 L W. 811=A.I.R, 1943 
Mad.235=(1942) 2 M L.J. 716, 

S 151 and O 9, R 9 — Applicability of S. 151 

— Restoialion when no reason for non-appearance is adduced. 

Where no leason has been adduced for the non- 
appearance of the plaintiff, S. 151 , C. P. Code, cannot 
be applied to the case of an application for restoration 
because O. 9 , R.^ 9 , C. P. Code, is exhaustive in such 
a matter. [Davies, C.J.) Durga Prasad v. Todh 
Raj. 1942 AM.LJ. 1 . 

S, 151 — Applicability — Order amending decree 

of Small Cause Court without notice to party affected — 
Application by latter to recall order of amendmeiii — 0. 9 , 

R. Applicability — Provincial Small Cause Courts 
Act, S. 17, 

Where a consent decree passed in a small cause 
suit is subsequently amended by the Court under 
Ss. 15 1 and 152 , G. P. Code, without notice to the 
party affected by the amendments the latter is entitled 
to ask the Court under S. 151 , C. P. Code, to recall 
order of amendment. It is not a case of setting 
aside an ex parte decree, and S. 17 of the Provincial 
Small Cause Courts Act need not be complied with. 
The mere fact that the applicant mentions not only 

S. 15 : but also O. 9 , R. 13 , G. P. Code does not 
affect the case. The case is properly based on S. 15 1 
and the addition of O. 9 , R. 13 , G. P. Code must be 
ignored, (Dhavle, J.) Satyabadi Pradhan r. Kan- 
heiPradhan, 205 I.C. 103 = 16 R.P 242=8 Cut. 
L.T. 105=9 B.R. 192 = A.I.R, 1943 Pat. 72. 

S. 151 — Applicabibty — Oilier remedy open. 

See U. P, Eng. Est. Act, S. 14 ( 1 ) ^nd C. P. Code, 
S. 151 . 1942 O.W.N. 182. 

“_S. 151 — Applicability — Preliminary partition decree 

— Application to proclaim share. 

^ A person obtaining a preliminary decree for parti- 
tion is not entitled to ask the Court under S. 15 1 , 
G. P. Code, to direct the making of a proclamation 
about his share. No ground for action under S. 151 
arises where a lemedy is provided by the Code itself. 
A preliminary partition decree is of a declaratory 
nature and it is implicit In it that further proceedings 
are required to complete the partition. {Bennett,J,) 
SuKHPAL Dass V. Kedarnath. 16 Luck. 765=194 
I.C. 175=1941 O.L.R 423=13 R.O. 562=1941 
A.L W. 560=1941 O.W.N. 718=1941 O A 478 
=1941 A.W.R. (C.C.) 183=A.I.R. 1941 Oudh 


— S. 151 — Applicability — Specific remedy avarlabl 
"—Plea of fraud practised in respect of compromise. 

S. 151, G. P. Code, should not be applied whei 
a party has a specific remedy expressly provided 
Where a party pleads that fraud was practised upoi 
him in respect of a compromise he has an expres 
remedy by suit and cannot invoke S. 15 1 to correc 
the decree passed on the compromise. [Dible, J. M . ) 
AusANy. Trimbak Shah. 1942 O.A. (Supp ) 521 = 

«==»♦= 

~~~~ Ss. 151 and 152 — Clerical mistake in mortgag 
deed repeated in plaint and decree— Power to amend. 

Q. D. r-65 


C. P. CODE (1908), S. 151. 

Where a clerical mistake as to boundary in a mort- 
gage deed is repeated in the plaint in a suit on the 
mortgage and copied m the decree, the Court which 
passed the judgment has power in execution to amend 
the deciee under Ss. 151 and 152, C. P, Code. (Bert- 
nett and Madeley, JJ, ) Rukulghani y. Uma Shankar. 
210 I.C 95=16 K.O. 138=1943 A.W.R. (C.C.> 
92=1943 O.W.N. 375=1943 O.A. (C.C.) 224= 
A.I.R. 1944 Oudh 5. 

Inherent Powers. 

S. X5 1— Inherent powers — ^Absence of express 

provision to grant relief or to enforce right granted 
by Code — Power of Court to apply analogous pro- 
visions. See C. P. Code, O, 21, Rr, 15 and 16. 47 
Bom. L.R. 108. 

S. l5l — Inherent poweis — Appeal — Dismissal 

for non-payment of costs of preparation of paper 
book — Restoration — Jurisdiction of Court. See G. 
P. Code, O. 41, R. ig, 44 Bom. L.R. 367. 

—S. 151 — Inherent poweis — Appeal dismissed 

for default — Application for restoiation made beyond 
time allowed — Powers of Court to allow. See G.P. 
Code, O. 41, R. 19. I L.R. (1943) Kar. 409. 

S. 15 1 — Inherent poweis — Compromise decree 

— Setting aside on ground of fraud — Powers of 
Court. Compromise — Consent Decree. (1942) 

P.W.N. 186. 

S. 151 — Inherent poweis — Consolidation of 

suits — Separate suits presented simultaneously but 
based on same cause of action — 'Power of Court to 
consolidate — ^Dismissal as barred under O. 2, R. 2. 
(2), G.P. Code-— Piopiiety. See C.P. Code, O. 2, 
R. 2 (2). 44 Bom L.R. 8l9. 

— S. 151 — Inherent poweis — Copy application dis- 
missed for non-production of copy stamps — Fresh appli- 
cation — Application to restore original application — Power 
of Court to treat later one as continuation of original appli- 
cation — Compulation of time for limitation for appeal. 
Where an application for copies of the decree and 
judgment is dismissed under R. 129 of the Civil 
Rules of Practice, and the applicant again applies 
afresh for copies and also applies to restore the original 
application for copies, the Court has power to order 
copies to be granted on the oiiginal applicationt 
The later application has to be regarded as a conti- 
nuation of the oiiginal application and the Gour. 
has inherent jurisdiction to d^, so as to enable the 
applicant to compute the time for filing an appeal 
on the basis of the original application. (Patanjali 
Sastri, J.) Berumal Sowcar v. Veeu Gramany. 
204 I.C. 523=15 R.M. 780=55 L.W. 113=1942 
M.W.N.261=A.I.R. 1942 Mad. 369 = (1942) 1 
M.L.J.372. 

S. 151 — Inherent poweis — Delay in applying 

under O. 41, R. 21, to set aside ex parte decree in 
appeal — Power to excuse. See Lim. Act, S. 5 , 
(1944) 2 M.L.J 121. 

-q S. 151 — Inherent powers — ^Execution petition 

dismissed for default — Power of Court to restore. 
See C.P. Code, O. 9, R. 9. 22 Pat. L.T, 965. 
S. 151 — 'Inherent powers — Exercise of— Exis- 
tence of other remedy — If a bar. Badri Prasad 0. 
Ambika Prasad. [See Q,.D., 1936 — 1940, Vol. I, Col. 
3291.] 16 Luck, 294=1941 O.L.R. 115=192 1. 
C. 332=13 R.O. 349=A.I,R. 1941 Oudh 91. 

— 'S . 1 5 1 — Inherent powers — Exercise of — Other remedy 

available — Order under, if justified. 

When a remedy by way of appeal is wen to an 
aggrieved party, an order under 0. 15 1. U.P. Code, 
is not justified. (Sathe, J.M.) Amjad Adi 0. Mahesh- 
WAR Nath. 1941 R.D. 429=1941 A.W.R. 
(Rev.) 481=1941 O.A. (Supp.) 440. 
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S. 15 1 — Inherent powen— -Exercise of, to correct 

its own proceedings where ft and has been ptaclised on the 
Court. 

Where ftaiicl has been practised upon a Gouit 
it is always within the inheicnt poweis of that Couit 
to correct its own pioceedings. {Detvi';). Mukand 
Kunwar V. Um Rao Mal. 1945 A.M.L.J. 1 

S. I5l~lnherent poweis — Extension of time 

for payment — Older fixing time for payment and 
providing for dismissal on default of payment — 
Failure to comply due to mistake of Court’s officer 
—Power to extend time. See G.P. Code, S. 148. 
(1941) I M.L.J.638. 

S. 151 — Inherent powet — Fiaud on Court — 

Interference. 

The weight of authority in the Calcutta Eligh Court 
supports the inherent jurisdiction of the Couit to 
interfere in cases involving a fraud on llie Couit, 
although theie is a remedy by suit and it is the most 
appropriate remedy. {Hendenon, J.) Akin.a. Bibi 
». Mahomad Ali Shaiia. I L.R, (1941) 1 Cal 
405=196 I.C. 269=14 R.C. 202=74 C.L.J. 397= 
45 C.W.N. 392=A.I.R. 1941 Cal. 336. 

— S. 151 — Inherent poioer — Grant of temporaiy 

injunction — 0. 39. 

A Court cannot invoke its inherent power undei 
S. 151, G.P. Code, for the purpose of granting a 
temporary injunction. Apart fiom the piovisions 
of O. 39, C.P. Code, a Court has no inherent juris- 
diction to pass an order of temporary injunction. 
{Chatleiji and Stnha, JJ.) H.L. Roy v. Indo Swiss 
Co. 24 Pat. 496. 

S. 151 — Inhemit powers — “Justice’’ — Meaiuna 

^f Petition filed for relief instead of suit in order to evade 
S. 80, C.P. Code — Maintainability. 

“Jaslice ” inS. 151, G.P.Code, means that standard 
of justice which the G.P, Code is designed to achieve. 
There is no general right to present petitions and 
when a suit lies to obtain a relief, it is not competent 
to a party to present a petition for such relief instead 
of a suit in order to evade the bar imposed by S, 80, 
C.P. Code. S. 151, G.P. Code; does not give the 
Court power to award relief in such petitions without 
mits being filed. (Blagden, J.) Hubli Electricity 
Co., Ltd. v. Government of Bombay. 47 Bom L 
415=A.I.R. 1945 Bom. 370. 

^ ^ S. 15l and O. 25, R. 1 — Inherent powers — 
Limits — Resort to inherent powers in regard to security 
for costs — Jurisdiction, 

Where a matter has been specifically provided 
for by the legislature, no discretion is left in the Court 
to resort to its inherent power. As specific provisions 
relating to security for costs has been made in O. 25, 

possible for the Court to 
extend the scope of those provisions by resorting 
to Its inherent jurisdiction and if it does it acts without 
unsdiction. (MiMa, J.) Gokul Gicand v. Channoo 
Lal. 1943 A.L.W. 453. 

yS. 151— Inherent powers — ^Limits to the 
exercise of. See Evidence Act, S. rqi, and C P 
■Code, S. 151, I94I A.L.J. 345. ^ 

’ ■ S. 151 — Inherent powers — Moflagage suit — 
Sale of mortaged property to satisfy pnor claim— 
Surplus sale proceeds— Final decree entitling mort- 
gagee to recover surplus sale proceeds — Power of 

cSt!L°T"'49 34 i R - 5 (3). 7 

•— S. Inherent powers —Order for delivery 
<rf j^operty^ under S. 185, Companies Act, reversed on appeal 
— Restitution — Power to grant. 

Where the Court of first instance decided under 
i 85> Companies Act, that possession should be given 


C. P. CODE (1908), S. 151. 

to the official Liquidator in the summaiy proceedings 
and in execution of that older the liquidatoi came 
into possession but the appellate Couit said that 
possession could be taken only by means of a 
suit restitution must be gi anted by restoiing possession 
{FazlAli, C.J. and Chatterji, J.) PIemendra Lal d! 

B. Gupta, Officlvi. Liouidator 01 Giridih Electric 
Supply Corporation, Lpd. 23 Pal. 24=10 B R 
594=213 I.C. 340=17 R.P. 14=A.LR. 1944 
Pat. 192. 

S. 151 — Inherent powers — Other remedy open 

— Exercise of inherent powers — If justified— Execution 
application — Dismissal for default — Inherent power to 
restore and revive. 

The Couit has an inhcient power under S. 151 

C. P. Code, to restore an application in execution 
proceedings which had been dismissed in default 
notwitl island mg the fact that the applicant has an 
alternative remedy open. The pioperty of the 
judgment-debtor was attached m execution of a 
decree against him and the Couit oidered a sale 
proclamation to issue. The judgment-debtor then 
pioduced in Court a ccitificate under S, 10 of the 
Bombay Wakf Act (Bombay Hei editary Village 
Offices Act of 1874) issued liy the District Deputy 
Collector to the effect that tlie properly attached 
was Wakf propet ty not liable to attachment and sale 
in execution of th? decree. The application for 
execution was thereupon dismissed and the attach- 
ment laised. The dccice-holdcr appealed to the 
Collector who cancelled the ccitificate of the District 
Deputy Gollcctoi. The dcciee-holdcr then applied 
to the Court to revive the execution petition which 
had been dismissed and tlic Gouit called back and 
revived the application and piocoedcd with it from 
the stage which it had picvioiisly reached. 

Held, that it was the duty of the Court to redress 
the wrong and rectify what turned out to be an error 
and had power to restore the execution application, 
though _ the decree-holder had another remedy 
open, viz., a fresh execution application or an appli- 
cation for review of the order tlismissing the earlier 
application. ( Wadia and Rajadhyaksha, jjj) Bhimappa 
Saheb Gireppasahf.b V. Ramappa. 219 I. C. 
192=46 Bom. L.R. 725=A.I.R. 1945 Bom. 85. 

S. 15 1 — Inherent powers— Recall of invalid orders 

— Power of Court. 

_ It is well-settled that a Court has inherent juris- 
diction to lecall and cancel its invalid ordets, especially 
when such orders arc based upon a mistake and the 
party in whose favour the order is made is I’esponsible 
for the mistake and when the Court has been induced 
by his misrepresentation to make an order to the 
prejudice of another party in the latter’s absence 
and without notice to him. {Fazl Ali and Chatterji, 
JJ.) Gajanand Siia V. Dayanand Tiiakur. 21 
Pat. 838=205 I.C. 561=15 R.P. 296=9 B.R. 
243=A.I.R. 1943 Pat. 127. 


— S. 151 — Inherent powers — Refusal to take evidence 

— If a material irregularity. 

There is no provision in the G.P. Code like the 
one found in Gr, P, Code which specifically empowers 
a Court to refuse to take down the evidence of a wit- 


ness tendered by a party. But S. 151, C.P. Code, gives 
similar powers even to a Civil Court. Therefore 
where the trial Court refuses to lake down the evidence 
of all the witnesses tendered by a party its action 
cannot be said. to be a material irregularity. (Sathe, 
J. M.) Mithoo Singh v. Parshadi. 1942 O.A. 
(Supp.) 243=1942 A.W.R. (Rev.) 217=1942 
R.D. 506=1942 O.W.N. (B.R.) 416. 
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S. 151 — Inherent powos — Reopening of suit 

after deiree — Defendants in pending suit applying to Debt 
Relief Com t~ Relief granted to defendant i alone — 
Suit thereupon decieed against defendant 2 — -Order of 
Debt Relief Court let aside in revision — Plaintif} applying 
for reopening of suit against defendant 1 — Proper remedy. 

The defendants in a pending suit applied to the 
Debt Relief Court which allowed relief to defendant 
No. I but not to defendant No. 2 ^ The plaintiff 
then filed an application for revision which was 
eventually allowed with the result, the defendant 
No. I’s application for relief was dismissed. In 
the meanwhile the Court proceeded with the _ suit 
and decreed it against defendant No. 2. The plaintiff 
made an application under S. 15 1, C.P. Code, for 
reopening the suit against defendant No. 2, which 
was dismissed, on revision. 

Held, (i) that the remedy of the plaintiff could not 
be by way of an appliction for review as the ground 
on which his application was founded, namely the 
dismissal of defendant No. Ts application for relief 
in revision, did not exist at the date of the decree 
of the lower Court ; {ii) that the proper remedy 
of the plaintiff was by way of an application under 
S. 151, C.P. Code, and that the Court is not acting 
under the section if in the circumstances it failed to 
^exercise jurisdiction vested in it by law. (Bobde, J.) 
Balmukund v. Shekh Sardar. I.L R (1944) Nag. 
379=215 I.C. 210=17 R.N. 42=1944 N.L. J. 143 
=A.I.E. 1944 Nag. 148. 

S. 151 — Inherent powers — Restitution and 

■compensation on reversal of decree by trial Court 
See C.P. Code, Ss. 144 and 151. 1942 R.D. 443= 

1942 O.W.N. (B.R.) 354. 

— S. 15 1 — Inherent powers— Restitution — Decree 

vacated in separate suit after its execution — ’Inherent 
powers. See G. P. Code, Ss. 144 and 151. 46 P.L.R. 
111 . 

S. 15 1 — Inherent powers — Restitution — Powers 

of Court apart from S. 144. lyceC.P Code, S. 144. 
I.LR. (1944) Kar. 284. 

— ^S. 151 —Inherent powers — Restitution — 

Powers of Court to order restitution under inherent 
jurisdiction. See C.P. Code, Ss. 144 and 151. (1944) 
2M.L.J.318. 

S. 15 1 — ’Inherent powers — ^Restitution — Power 

to order. See C.P. Code, S. 144. (1945) 1 M.L.J. 
386. 

S. 151 — Inherent powers — Restitution — Power 

■of Court to order as against person not party to decree. 
See C.P, Code, S. 144. (1942) 1 M.L.J. 575. 

S. 151 — Inherent powers Restoration — Appli- 
cation for possession of pi operly sold in execution, dismissed 
for default. 

An application to obtain possession of property 
sold in execution is itself an application for execu- 
tion of the decree. An order of dismissal of such 
an application cannot be made' under O. 9 nor 
could an order of restoration be made under that 
order. Such dismissal must be made under the 
provisions of S. 15 1 of the Code, and they can also 
in appropriate cases, be restored under tne provisio it 
of the same section. {Almond, J. C. and Mir Ahmad, J- ) 
Karam Ghand V. Umar Baksh. A.I.R. 1945 
Pesh. 31. 

— ; — ~S. 151 — Inherent poweis — Restoration of appeal 
withdrawn. 

It is impossible to restore an appeal which was 
dismissed on the application of the appellant that 
he wished to withdraw it, though the appellant 
might have acted under a misapprehension. {Allsop 
nd Verma, JJ.) Ramlal Shau v. Dina Nath. 201 
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I.C. 768=15 R.A. 85=1942 A.L. T. 382=1942 
A.W.R. (H.C.) 161=1942 A.L.W. 361=A.I.R. 
1942 A. 253 (1). 

S. 151 — Inherent power — Resotration of 

Civil Revision Petition dismissed for default — ;Juris- 
diction of High Court. See C.P. Code, O. 9, R. 9. 
(1945) 1 M.L.J. 4. 

S. 151 — Inherent powers — ’Restoration of copy 

application dismissed for non-payment of printing 
charges. See C.P. Code, O, 41, R. i. (1943) 2 
M.L.J. 517 

S. 15 1 — Inherent power — Restoration of execution 

application. 

The provisions of O. 9, C.P. Code, do not apply to 
execution applications. But a Court does possess 
inherent powers under S. 151, C.P. Code, to lestore 
an execution application if the ends of justice demand 
it. {Sathe, S.M, and Ross, J.M.) Dharam Singh 
V. Surat Singh. 1943 R.D, 524=1943 A.W.R. 
(Rev.) 328. 

— — — S. 151 — Inherent powers — Restoration of execution 
application dismissed for default. 

An execution Court can under its inherent powers 
restore an application for execution dismissed for 
default. {Sinha, J. ) Bhagwan Ram v. Ram Jiwan. 
I.LR. (1944) A 599=1944 A.L.W. 325=1944 

0. A. (H.C.) 136=1944 A.W.R. (H.C.) 136= 
1944 A L.J. 437. 

S. iM — Inherent powers— Restoration of exe- 
cution application dismissed for default after fresh 
application is barred. See G, P. Code, O. 9 , and 
S. 151. 1945 O.A. (C.C.) 102. 

S. 151 — Inherent powers — Restoration of execution 

application dismissed in default — Power of Court. 

If the analogy of the provisions of O. 9, C. P. Code, 
IS disregarded and a Court dismissed an application 
under O. 21, purely in exercise of its inherent powers, 
it is equally entitled under those powers to restore 
the case to file. {Guile, C.J. and Puranik, J.) Semabi 
V. Ganpat Rao I.LR, (1944) Nag 451=210 

1. C. 634=16 R N. 167=1943 N L. J 527 =A I. 
R 1944 Nag. 59. 

— ’S. 151 — Inherent poweis — Review — District 

Judge transferiing application for legistration of 
wakf estate to additional District Judge — Power of 
latter to reconsider 01 vacate order by District Judge 
passed previously. SCe Mussalman Wake Act, S. 2, 
1942 P.W.N. 94. 

-S, 151 — Inherent powers — Review — Hardship 

— ^Not sufficient ground for exercise of powers. See 
G. P. Code, O. 47, R. i, 1944 1 M.L.J. 259. 

— — S. 151 — Inherent powers — Scope of. 

Though a Court does possess inherent powers to 
cancel its own invalid orders, it is doubtful if it 
possesses powers under S. 151, G. P. Code, not only 
to cancel its previous incorrect orders but to substitute 
other ordeis in their place, for, it would practically 
mean reviewing previous orders without following 
the restrictions imposed in the matter by the piovi- 
sions of the C, P. Code. {Sathe, S. M. and Ross, A.M.) 
Madan Gopal V. Sheo Kumar. 1943 A.W.R. 
(Rev.) 78=1943 R-.D. 152. 

S. 151 — Inherent powers — Setting aside of 

execution sale — ^Application for on ground of non- 
compliance with S. 13, Bihar Money-Lenders Act — 
If falls under O. 21, R, 90 — Limitation. See Limita- 
tion Act, Art. 166. 23 Pat. L.T. 139. 

S. 151 — Inherent powers — ^Setting aside of 

execution sale — ^Loss or deterioration of property 
sold after sale and before confirmation if ground for 
setting aside sale. See C. P. Code, O. 21, R. 9^* 44 
Bom. L.R, 638, 
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S. ISI— Inherent powo^Stay of pioceedinss-y] 

Appeal against aider lejusmg to set aside cx parte pu’li- 
minaiy dcc^ce—Stay oj pasuwj final deciee pending disposal 
• — Inheient powet oJ Conn. 

An application to have the passing of a final clecicc 
stayed pending disposal of _ an appeal against an 
order dismissing an application foi setting aside an 
ex paite picliminaiy decicc in a suit is maintainable 
undei S. 15 1, C. P. Code, and the Court has iiilierent 
junsdiction under S. 151, to stay the passing of the 
final decree, irrespective of O. 41, R. 5, C. P. Code. 
In matteis in which the Code is exhaustive the inherent 
powers of the Court under S. 151 cannot be invoked. 
But where the Code is silent, sutli poweis can be exer- 
cised so long as such exeicisc is not opposed to or 
prohibited by the piovisions of the Code {Ktippu- 
sivami Aiyar, J.) Ankalu Reddi v. Gitinna Ankalu 
Reddi. 1943 M W N 731=^56 L W. 698=216 

I. C.44=A.IR. 1944 Mad. 161=(1943) 2 M L. 

J. 557 

S iSl — Inheient powcis — Stay — Cnrninal com- 
plaint fled by defendant in Coiiit of another Ptovince — 
Injunction against defendant resliaining himfiom pioceeding 
with complaint — Power of High Com I to grant. 

The High Court has juusdiction under S. 15 1, 
C. P. Code, to grant an injunction in peisonani against 
a person who has submitted to the jurisdiction to 
restrain him from proceeding with a ciiminal complaint 
in a Court which is not subject to the jurisdiction 
of the High Court, if in the exercise of its diseiction 
the High Couit thinks proper to do so. But this is 
a jmisdiction which should be cxcicrsed with extieme 
caution. {Blackwell J.) Kaniiaiyalal PIarkaran- 
DAS V. Mohanlal Ramvallabii, 194 T.C. 814=14 
R B. 9=43 Eom. L.R. 287=A.I.R. 1941 Bora. 
219. 


^S. 151 — Inherent powers — Suit for po.ssession 

of properties alleged to be allotted to plaintifT or in 
the alternative for partition — Pica that properties 
are self-acquisitions — Order for interim maintenance — 
If justified. Latohanna Doravaru v. Mallu 
Doravaru. Q,.D., 1936-40, Vol. I, Col. 3291.] 
13 R.M. 634=193 I.C. 175=A.I.R. 1941 Mad. 
55. 


S, 151 and O. 45, R. 13 ( 2 ) (d)— Inherent ' 

power of High Court — Income of property in suit 
accruing after decree, lying in deposit in High Court 
pending appeal — Order for its preseivation — If may 
be passed after and before application for leave to 
appeal to Privy Council is filed. See C. P. Code. 
O. 45 , R. 13 (2) (d) and S. 15 1 , 45 C.W.N. 1023. 

— Ss. 151 and 152 — Inherent powers of Court to 

amend decree — Jpoiice to parly afecled — Necessity for , 

It cannot be disputed that when the Court acts in 
the exercise of its jurisdiction under Ss. 15 1 and 152, 
C. P. Code, to amend a decree, it should only do so 
after notice to the party to be afected by the amend- 
ment — all the more so in the case of a decree that was 
passed on consent. The Court has no inherent power 
to alter orders passed with the consent of the parties 
unless at least notice is given to the parties affected. 
{Dhavle, J.) Satyabadi Pradhan v. Kanhei Pra- 
DHAN, 205 I.C. 103=15 R.P, 242=9 B.R 192 = 
8 Cut. L.T. 105=A.I.R. 1943 Pat. 72. 

-S^ 151 and 0. 47, R. 1 and U. P. Encum- 
bered Estates Act, S. 24 — Inherent power to cancel 
invalid order — Cancellation of exemption from sale wrongly 
ordered. 

A Court has inherent powers under S. 151, G, P. 
Code to recall and cancel its own invalid order. 
Where a prior order exempting under S. 24 of the 
.,U. P. Encumbered Estates Act the residential house 
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of the debtoi fiom sale is subsequently cancelled on 
the giound that it was raoitgaged, the order^of 
cancellation lliough it cimnot be justified if passed 

imdei O. 47, R i, C P. Code, can still be supported 

.xs falling undei S. 15 1, C. P. Code, inasmuch aa 
the fust niclci was i rally an inv.'ilid order, {Sathe 
S. M ) Ahmad Husain Khan 0. Amiik Husain* 
1942 R.D 965=1942 OA (Supp.) 534 (2)= 
1942 AWR (Rev.) 508 (2j=1942 O.WN 
(B.R.) 783. 

Injunction. 

S. 1 5 !• — Injunction — Jurlscliction of High Court 

— Injunction icstrammg defendant fiom litigating 
m anolhei GouU — Powen In giaiU. Set, C. P, Code, 
Ss. 10 AND 151. I L.R. (1941) 1 Cal. 490. 

Joinder of Parties, 

S 151 and O 41, R. ZO—Joindir of pailies— 

Powci oJ High Com I — Addition of party to appeal after 
limitation. 

Apart from O. 41, R. 20, C. P. Code, the High 
Court has ample powci under S. 151, G, P. Code, 
to add a party to an appeal even after the expiry of the 
period of hmiLatloii pie,sciibed for appeals, if, in 
the circumstancc.s of the' pailicular case before it, 

It thinks fit to do .so. Where a person’s name was 
omitted fiom the anay of pailies to an appeal by 
the mistake caused by an ciror in the certified copy 
of the judgment of the lower appellate Court, which 
had been supplied to the appellant and which did not 
contain his name, it is a fit ease foi the High Court 
to giant the application ol the appellant to add him 
as a parly and condone the delay under S. 5 of the 
Limitation Act, although the clerk of tlie appellant’s 
counsel could have di.scoveied the mistake if he had 
compared the list of parties in the copy of the judgment 
with that in the copy of the dcciec. (Tek Chand and 
Beckett, JJ.) Siianti Lat. v. IIira Lai, Sheo Narain. 
I.L.R. (1942) Lah. 603=198 I.C. 726=14 R.L. 
351=43 P.L.R. 471=A.I.R. 1941 Lah. 402. 

S. 151 — Order refusing to exercise inherent 

jurisdiction by restoring application for execution 
dismissed for default — ^Not appealable. See C. P. 
Code, Ss. 47 and 151. A.I.R. 1944 All. 218. 
Other remedy. 

S, 151 — Other remedy open — Jurisdiction to act 

ex debito justitiac. 

The jurisdiction of a Court to act ex debito jufitiae 
under S. 13 1, G. P, Code, cannot be ousted simply 
because another and perhaps an inconvenient remedy 
is also available, in the absence of any specific words 
to that effect in the section itself. [Ahdur Rahman, ^ 
Alfred Zahirzi. Sirat-ud-din. 216 I.C, 97=17 R. 
L. 168=46 P.L.R. ill=A.I.R. 1944 Lah. 165. 

S, 151 — ^Refund of costs— Restitution — Order 

for costs against defeated claimant under O. 21, R. 58- 
— Subsequent suit — ^Decree setting aside claim order — > 
Application for refund of costs ordered in claim — ■ 
Competency — Power of Court to order refund. See 
0. P. Code, Ss. 144 and 151, 45 Bom. L.R. 203. 

Refund of Court-fee, 

— — — S, ISl— ‘Refund of Court-fee — Duplicate certificate' 
— Grant of on loss of otiginal — Proper order — Form of 
order. 

Where the Court is satisfied that the original 
certificate for refund of court-fee paid on a memo- 
randum of appeal is lost, the proper order to make is 
to grant a duplicate certificate and to state therein 
that it is issued on the representation that the original 
has not been cashed. There is no statutory rule 
governing the matter and the Court in this matter 
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acts only in the exercise of its inherent jurisdiction 
to do j ustice . (K nshnaswami Atyangar and Sotrtayya, JJ. ) 
Sevugan Chetiiar. hi re. 56 L.W. 566=1943 
M W.N. 601=212 I C. 640=A.I.R. 1944 Mad. 
56=(1943) 2 M L. J. 377. 

— ’S. 151 — Refund of mat fee — Inherent power 

to order — Rejeciton of plaint foi failure to pay deficit Court- 
fee— Payment of deficiency along with review application — ■ 
'Rejection of laitei — Power to refund Courtfee. 

A plaint presented with insulBcienl Court-fee was 
rejected on failure to make up the deficiency. An 
application for review of the order of rejection was 
then made along with the necessary Court-fee to make 
up the deficiency. This application was also rejected. 
The plaintiff theieupon applied for refund of the 
Court-fee which he paid subsequently. The Court 
refused the prayer. 

Held^ in revision, that since the deficit Court-fee 
paid was not meant to be utilised until the application 
for review was granted by the Court, the said Gourl-fee 
ought to be refunded on the rejection of the appli- 
cation for review. Though Ss. 13 to 15 of the Court- 
Fees Act aid not apply, the Couit had inherent powers 
to order refund of Gouit-fee under S. 15 1, G. P. Code, 
{Abdur Rahman^ J.) Narayana Reddiar, In re. 
202 I.C. 122=15 R.M. 446=55 L.W. 88= 
(1942) M.W.N. 109=A.I.R. 1942 Mad. 316= 
(1942) 1 M.L.J 226. 

— — — S. 151 —Refund of Courtfee — Pemer of Court 
—Ignorance of law on part of applicant — If bar to exercise 
4)f powers to refund. 

The Courts have an inherent power to order refund 
of court-fee paid by mistake or inadvertence, or through 
ignorance of law. Ignorance of law on the pait of 
the person paying the court-fee need not prevent the 
Courts from exercising their inherent powers, where 
if is clear that the document in respect of which the 
court-fee was paid has proved to be infructuous or 
is inoperative for the purpose for which it was obtained. 

( Wadia and Diaatia, JJ. ) Ahmed Ebrahim v. Govern- 
ment OF Bombay. I.L.R. 1943 Bom. 25=205 I, 
C. 536=15 R.B. 372=44 Bom. L.R. 912=A.I.R 
1943 Bom. 50. 

— S. 151 — Ref mid of Courtfee — Powers of High 

Court to order refund of fee paid in excess under mistake or 
tender order of Court. 

The High Court has ample powers and can make 
a declaration and assist a party to recover the excess 
amount of Court -fee erroneously paid by him under 
its own order or under orders of Courts subordinate 
to it. {Abdur Rahman, J.) Vedaranyaswami Deva- 
STHANAM, In re. 202 I.C. 420=15 R.M. 498=55 
L.W. 250=1942 M.W.N. 206=A.I.R. 1942 
Mad. 464={1942) 1 M L.J. 451. 

Remand. 

S. 151 — Remand — Decision on all issues — Remand 

in respect of one of them — Appeal. 

Where the whole suit was not disposed of upon 
any preliminary point and the trial Court decided 
the several issues on their merits and except for one 
issue in respect of which the lower appellate Court 
-remanded the suit, the decision upon all the other 
issues was affirmed by it, the order of remand is 
neither in form nor in substance one under O. 41, 
'R. 23, G. R Code. It can only be made under the 
inherent jurisdiction of the Court under S. 15 1, 
C. P. Code, and no appeal is permissible where a 
remand is made under such ^jurisdiction. {Akram 
■and Blank, JJ.) Maharaj Bahadur Singh v. Buh- 
PENDRA Narayan Singh. 79 C.L.J. 229. 

— — — S. 151 and O. 41, R, 23 — Remand — Decision 
merits— Appeal, 
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A remand can be ordered under O. 41, R.23, 
G. P. Code, only in a case where the Court, from 
whose decree the appeal is preferred, has disposed 
of the suit upon a preliminary point and the decree 
IS leversed on appeal, and not in a case decided upon 
the whole evidence and upon all the issues which 
were raised. If in the later case an appellate Court 
concludes that the trial Court has wrongly decided 
the case and remands it for re-trial in the exercise 
of its inheient jurisdiction, the order of remand is not 
appealable. [Haines, C.J. and Fagl AH, J.) Pradyat 
Kumara Tagore v. Jyotish Chandra Das. 197 I. 
C. 13=8 B.R. 186=14 R.P. 288=A.I.R, 1942 
Pat. 195. 

S 151— -Remand — Power of appellate Court. 

See G. r. Code, O. 41, R. 23. IX.R. (1943) Kar. 
429 

S. I 5 l — -Remand under — When justified. 

S. 15 1, C. P. Code, should seldom be restored to 
for the purpose of making a lemand. The trial 
would have to be so radically defective as not to 
amount to a trial at all before its provisions could be 
availed of for such a purpose. [Bose, J.) Anandrao 

B. aliram y. PARWAriBAi. I.L.R. (1942) Nag. 487 
=197 I.C. 221=14 R.N. 153=1941 N LJ. 519= 
A.I.R 1941 Nag. 308. 

S. 151 and O, 41, Rr. 23 and 25— Remand 

under S. 15 1 — Whenjustified, 

The power of an appellate Court to remand is not 
circumscribed within the Rr. 23 and 25 of O, 41, 

C. F. Code. An order of remand under S. 15 1, 
G. P. Code, would be a proper order, if it is made 
by the appellate Court in a case in which the evidence 
on the recoid is not sufficient for a correct decision 
on the point at issue to obtain further evidence before 
the trial Court which had refused to give an oppor- 
tunity to produce that evidence. [Ghulam Hasan, J.) 
Ram Diiani v. Nagar Mal. 1941 O.A. 503=1941 
O.W.N, 754=194 I.C. 755=14 R.O 36=1941 
AWR (C.C ) 205=1941 R D 578=1941 A.L. 
W 592=1941 O L.R 525=A.I.R. '1941 Oudh. 
561. 

S, 151 and O. 41, R. 1 (u) — Remand under 

inherent poweis — Appeal, if lies. 

Where an order of remand docs not fall under 
R. 23 of 0. 41 and is hence under the inherent powers 
of Court, no appeal would Ire under O. 41, R. i(a). 
[Ghulam Hasan, and Agarwal, JJ.) Noor Moham- 
mad V. Suleman Kiian. 203 I C. 236=15 R.O. 
166=1942 O.W.N. 520=1942 A.W.R. (C.C.) 
322 (2)=1942 O A. 430=A.I.R. 1943 Oudh 35. 
Scope. 

S. 151 — Scops of, 

S. 151,0. P. Code, provides only for an extraordi- 
nary procedure and action under it is not in any sense 
obligatory. The section could only be invoked where 
no other remedy is possible. It docs not confer any 
substantive lights on parties but is mainly meant to 
get over difficulties arising from rules of procedure, 
which would otherwise prevent courts from dealing 
out justice between the parties. [Sathe, J.M.), 
Jagannatii Singh v. Drigpal Singh. 1941 A.L.J. 
(Sapp.) 10=1940 R.D. 515=1940 A.W.R. (B. 
R.) 203=1940 O.A. 1077=1940 O.W.N. 1072. 

S. 151 — Scope. See Limitation Act, S. 14 

and Art. 173. A I.R. 1945 All, 377. 

S, 151— .SiJo/ifi of jurisdiction under. 

A superior Court cannot entertain an appeal 
under its inherent jurisdiction under S. of the 
Code where the law has not made any provisions for 
an appeal. [Malik, J.) Bhagwati Prasad v. 
Collector OF Etah. I.L.R, (1944) AII.381=1944 



THE QJJINQIJENNIAL DIGEST, 1941 — ^945 


1035 

C. P, CODE (1908), S. 151. 

AWR (HC.) 133=218 I C. 269=18 R.A. 6 
=1944 OA (H C ) 133=1944 A L J. 298=A. 

I.E. 1944 All. 218. ^ . , 

^S. 151 — Scope— Pally having appropiialc 

Tcincdy undei specific piovision in Code hnt failing 
to avail himself ol same— Right to invoke inheicnt 
Dower^. Ratnasabm’athi Pillai v. Goi’Ala Iyer. 

Q.. D.. iqsG- 40 , Vol. I, Col. 3293 ] 193 I C. 637 
=13 E M, 705. 

S. 151— Scope— Pouci of Couit to relieve 

agaaisl condition ui decree to pay instalments promptly 
— Clause giving concession to judgment debtor only 
on icgulai payment — ElTccl of — If penal. See C. P. 
Gopr^Ss, t i 8 and 151 . I-L.R. (1941) Kar. 389. 
Stay of Execution. 

S 151 — Stay of execution — Powers — Claimant 

to attached piopoty filing dcclauifoty uitt unde) Specific 
Relief Act-Sale of alfachecl piopeity, if can he itayed. 

Wlicie a claimant to attached pioperty withchaws 
his claim petition 3 .nd latei files a declaratory suit 
under the Specific Relief Act to declare that the decree 
in execution of which the property was attached is 
not binding on the estate of the judgment debtor 
of whom the plaintiff claimed to be sold legal repre- 
sentative, it is not opeti to the Couit trying the case 
to stay the execution sale undci that electee. The 
sale cannot affect the plaintiff’s right, and if he succeeds 
then his interests m the property would be deemed 
not to have been disposed of by the sale. S. 15 1 , 
G. P. Code, cannot be invoked, foi it is not necessary 
in the ends of justice, or to prevent the abuse of the 
process of the Couit, to slay execution when the right, 
title and inleiest cannot be affected by the sale. 
(Moseley. J.) Narayanan Ghettis'ar u. Ma Saw 
Hla. 1940 Rang. L.R. 749=192 I.C. 582=13 

R. R. 185=A.I.R. 1941 Rang 60. 

Stay of Suit 

S. 151 — ^Stay of suit — 'Application for — ^Plea 

of jurisdiction involving difficult questions — If can 
be dealt with. Abdul Siiakoor v. Ali Mahomed 
Ebrahim SitAKOOR. [See Q,.D., 1936 - 40 J Vol. I, Gol. 
1417 ]. 195 I C. 257=14 R.C. 63=A.I.R. 1941 
Cal. 236. 

S. 15 1 — Slay of suit— Inherent powet. 

Where the subject-matter in two suits pending 
in different Courts is identical but the trial Court 
rejects an application under S. 10 , C. P. Code, for 
stay of one of the suits, though lhe_ order being 
interlocutory may not be open to revision the High 
Court can interfere in the exercise of its inheicnt 
powers under S. 15 1 , C, P. Code, to avoid an idle 
multiplicity of suits and can order the slay under 

S. 10 , O.P. Code. (Almond, J.) Wac^f Masjid v. 
Sardar Khan. 194 I.C. 268=13 R, Pesh. 77= 
A.I.R. 1941 Pesh. 34. 

— S. 151 — Stay-Powers of Court — Discretion. 

Where an application to stay a new suit is made on 
the ground of similar question of law being involved 
in a pending appeal, the principle of S. 10 does not 
apply to the exercise of discretion by_ the Court. 
Its discretion is wholly unfettered and in exercising 
it the Court cannot but have regard to the history of 
the proceedings between the parties and the conduct 
of the applibant who is in default in the matter of 
payments decreed in prior proceedings. (Bramd 
and Torke, JJ.) Kailash Chandra Jain v. Jhamola 
Kunwar. 1942AL.W. 291 

S. 151 and O. 41 — Summary dismissal of appeal 

for non-payment of costs of adjournment — If justified. 

, jfy, summary dismissal of an appeal for the non- 
‘ ■; of costs of ant adjournment is neither justified 
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by any provision al O. 41, C. P, Code, nor could it 
be justified as being iiccossaiy for the ends of justice 
or to piLvcut abuse of tlic pioccss of the Couit within 
the meaning of S. 15 1 , C P. Code. (Sathe, S.M, and 
Dihle, J M.) JufiA.r, Kistiore Rai v. .S-amutii. 194a 
R D 450=1943 AWR. (Rev ) 267 

-S 151 and Court-Fees Act (VII of 


1870), S. IZ— Belated application fo) le fund of court- fees 
— Right to lelief. 

Along with an appeal filed long out of time the 
appellant filed a petition undci Ss. 5 and 14 of the 
Limitation Act to condone the delay in filing the 
appeal. The latter was dismissed. The appellant 
applied more than thicc yeats theieafler for the lefund 
of the couiL-fec paid on the apjieal. 

Held, that 111 the circumslaiiccs, he was not entitled 
to the rchcfaskccl fo: liccause it would not he expedient 
in the interests of justice to oiclei the refund of the 
court-fee paid. (Thomas, C.J. and Chnlani Hasan, J.) 
Mahomed Azim Khan a Savdat Au IOian. 1945 
O A (C C.) 220=1945 OiW.N, 329=1945 A 
W.R, (C.C.) 220=1945 A.L.W. (C.C.) 294. 

-S. 152 — Accidental slip 01 omi\Aoii — Correciion 


— Equity. 

UnKs.s it IS inequitable to do .so, mistakes in the 
judgment ausiiig out of accidental slips 01 omissions 
should be coricctcd. (Aganoala mid Madeley, JJ.) 
Uaoiian Sinciii v. SiiATUANATr. 17 Luck. 739= 
198I.C. 479=14 R.O 403=1941 A W R. (C. 
C.) 407=1941 O A. 1030=1941 O.W.N 1384 
=A,I R. 1942 Oudh226. 

S. 152 — Accidental slip or omission — Mistake of 


Court owing to ignoiance of law. 

The fact that a Court made a mi.slake and passed 
a wrong decree is no ground for liolcling that the 
mistake atoso from an accidental .slip or omission. 
A Court’s igiioranro of the law cannot Isy any stretch 
of imagination, be brought within the words “acci- 
dental slip or omission ” used in S. 152 , C. P. Code, 
(Verma, J.) Janoli Singh v. Ramjag Singh. I.L.R. 
(1944) All. 588=1944 A.LJ, 494=1944 O.A. 
(H.C.) 151=1944 A.L.W. 361=1944 A.W.R. 
(H.C.) 151=A.I.R. 1944 All. 198. 

-S. 152 — Amendment—Faiwi — Moger of trial 


CouiCs deciee in that of the appellate Cowl. 

Ordinarily the trial Court has 110 jurisdiction left 
in cases where the decice of that Court has merged 
in the decree of the appellate Court. But the trial 
Court may, under S. 152 , 0, P. Code, amend such a 
decree in cases where the correction is merely of a 
clerical or arithmetical mistake. (Bennet, J.) KhAi- 
RATi Khan 0 . Munney Khan. 193 I.C. 53=1941 
A.W.R. (C.C.) 104=1941 O.L.R. 252=1941 A. 
L.W. 200=13 R.O. 429=1941 O.W.N. 270= 
1941 O.A. 217. 

-S. 152 and O. 41, R. 11 — Amendment of decree—- 


Forum — Dismissal of appeal under 0. 41 , R. ii. 

In. the Allahabad High Court even when there is- 
a dismissal under O. 41 j R. 1 1 , G. P. Code, there is a 
decree and hence it is the High Court alone that 
can amend it. {Hamilton, Srinatk Das v. 


Ballabh Das Seth. 1943 


.W. 77. 


S. 152 — Amendment of decree — Forum — Dismissal 

of appeal after withdrawal by one of the appellants. 

Where an appeal has been dismissed on the merite 
though one of the appellants might have withdrawn 
bis appeal earlier, an application for amendment of 
the decree lies only to the appellate Court and not 
to the trial Court. (Davies.) Ghhoga v. GhandA- 
1942 A.M.LJ. 31. 
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C. P. CODE (1908), S. 152. C. P. CODE fl908), S. 152. 

S. 152 — Amendment of decree — Powers of Coait. where the question before the Court is more or less. 

If the alleged mistake IS not clerical or arithmetical of a contentious nature, {Fazl AH, J.) Ramsankar. 
or has not amen from an accidental slip or omission Bandopadaya v. Khujdi Ram Dutt. 198 I.C. 672 
the Court has no jurisdiction undei S. 152, G, P, =8 B.R. 447=14 R.P. _487=A,I.R. 1942 Pat. 
Code, to coricct it. In those cases the remedy of the 328. 
aggrieved paity is to appeal, or to apply to the Court 


e“-“/ -* "t-r-— j " — rr-/ — _ S. 152 Applicability — Heading of application — ■ 

by way of review, Wheie the Judgeinstead of passing Mistake in aeeping into ordei — Power to correct. 
a deciee m Form No. 9 in Appendix D, C. P. Code, Where a mistake in the heading of a petition the 
deliberately passes a decree in a diffeient_ form, operative portion of which was conectf lias found 

the eitor cannot be said to be due to accidental its way into the formal order, it can be corrected under 
omission or slip and cannot be amended under S. S. 152, C. P, Code. The section is just as much 
151 or 152. {Tex Cliand, J.) Ram Rakha Mal applicable to this kind of -mistake as to one in which 
T ^ miscalculation in arithmetic which 


V* Jk ..M. , • V. J, 4 

I.C. 728=14 R.L. 267=43 P.L.R. 519=A.r.R. 
1941 Lah. 419. 

S. 152 — Amendment — Powers of Court — Limits 

— Correction after Court had become functus officio-^ 
When justified — Lapse of lime, if a bar to correction. 

*1,1 1 r >. ,1 1 1 i »ii 1.1^ 


originates in a plaint and persists in the decree, 
A,I,R, 1942 Rang 56. 

-S. 1S2— Applicability — Mhlale in deed repeated 

in plaint and decree rn suit on deed— Amendment. 

S. 153, G. P. Code, is not restricted to mistakes 


Although after the case has been decided and the ( errors’wh'ich"oc<m/for 
decree has been satisfied the Court beeomes functus mrors which OCCUi tor the hist time in the plaint 

S vSt do?s nordebai tL Comt in a^oroD^ ®'"bsequent proceedings m Court. The section 

offictOy yet It does not debai the Uourt in appiopiiate applies also to cases where the mistake occurred in 

cases, to rectify an error which has crept into its e^rher r]nrnmp.nh 4 l 

rrrnrd either hv areirlent nr bv deqifyn The onlv • document evidencing the transaction 

record either by accident or by aesip. the omy itself and was copied in the plaint and the decree in 

limitation upon the exercise of such a power by the suit brought to enfoice th? transition (SSS 
Court, may be found in cases w^iere third parties Sasta,J.) ^ga Rao Naidu Seth B;laksonlal 
have acquired rights under the erroneous jiidgment Jankiprasad. 199 I.C. 594=14 R M 609-^M 
in the interval. Lapse of time however considerable, 344=1941 MWN 828— A t’t? 7q41 

is no bar to the correction of errors either under iiyfa/i' q/n n^—/ioAi\ o’ n/r t t 
S. TRT nr TKO. n. P Curlp. (n/mlnm ftasun. 7 ) Z M.L.J. 452, 


S. 15 1 or 152, G, P. Code. (Ghulam Hasan, J.) 
Sanwaley Rai y. Sant Rai. 193 I.C, 727=1941 
A.L.W. 359 (1)=1941 O.L.R. 319=13 R.O. 

^ H A 4 <t rt r* « * .4 TTT'Tl'r 


S 152 •Applicability — Siih^iiantial modification of 
piedecessor^s oide?. 

Where a successoi by an addition to his predecessor's 


495=1941 R.D. 505=1941 O "W N. 474=1941 Where a successoi by an addition to his predecessor’s 
OA. 312=1941 A.W.R. (Rev.) 281=A.I.R. substantially modifies it and the addition does 
1941 Oudh 344. ’ 1 amount to a correction of any mere clerical 


-S. lS2~Ametrdment under-Person not a party S'? 
it-Jf carr abbh for. ^ r .i.. 1 J*'""'®’ 3-¥-J Rajnath 


to suit — If carr apply for. 

It is not necessary that the applicant for amendment 
should have been a paity to the suit. {Agarwal and 
Madeley, JJ.) Bachan Singh d. Shatranaji. 17 

Luck. 739=198 I.C. 479=14 R.O 403=1941 A 


Lal V. Jadunandan Lal. 1942 O.A. (Sudu.') 486 
=1942 O.W.N (B.R.) 662 (2). ^ 

— S 152 Inherent powej — Insolvency— Djg..- 
missal of ciediloi’s application for default — ^Applica* 

.r. 1. .1 


Ti ^ — i-TXv.v *ruo — **-*^.^ 1.^* lOr Clciauit ^/vpplica*^ 

V7.R, (C.C.) 407^^1941 O A. 1030=1941 O W. tion by anothei creditoi fot substitution of His name 
N. 1384=A.I.R. 1942 Oudh 226. and to revive original petition— Power of Court to 

Ss. 152 and iSl— Amendment under S. 152— 1'«.ovincial Insolvency Act, S. 16. 

When lies—S. 151, when apjrltcable 

In the case of an amendment under S. 152, C. P. , .T' Jurisdiction — ^Appeal — A-batement in 

Code, the Court has only to sec whether the decree htocree on merits as agamst surviving respon- 

contains any clerical or arithmetical mistake or any ’Amen^ent of decree — ^Porum — ^Trial Courfc 

error arising from any accidental slip or omission. ^ appeh^^e Court. Zuleka Bi v. Kulsum Br. [See 
In the absence of any such thing amendment could ^ Vol. I, Col. 3292.] A.I.R. 1941 


In the absence of any such thing amendment could 

not be had. Under S. 151, amendment could not *^8. 

be obtained unless it is necessary for the ends 0 S. 1. 

justice or to prevent abuse of the process of the C<.urt Where tl 

J 1 1 _ - ^ 1 * 


S. 152 — Laches — Mistake of Court. 

Where the mistake sought to be coirected by the 


V'*. LVJ ww-\,.po UJ. UliC U1 t SUML^lIl lU DC COZrCCtCCt DV tJuC 

and when a remedy by way of appeal or cross-objec- application for amendment is not one made by a party 
tion is open and is not availed of, resort to S. 151 but by the Court, no question of laches can arise, 
could not be had. (Gulam Hasan and Agarwal, 77.) {Agarwal and Madeley, JJ.) Bachan Singh 11 ShatI 
Tajammul Husain Khanh. Amirudpin. 17 Luck, i^anaji, 17 Luck 7’39=198 I.C 479^4 R O ^S 
297=197 I.C. 471=14 R.O. 314=1941 O.L.R. —1941 O.W.N. 1384=1941 A W R fC C i 4nr 
905=1941 O.A. 951=1941 A.W.R. (Rev.) 1078 =1941 O.A 1030=A I R. 1942 Oudh 226 

=1941 O.W.N. 1239=A.I.R. 1942 Oudh 189. S 152~MistaH nfn ; 7 Vj . • 

S. lS2-Amendmemsuo moUi-Limits to powers suit-Decree-Enthe amoult pJd-DcZrj^haPT'Z 

V- U ri I . . , h mistake.— Correction. ^ ^ 

mJlSn Ss ord"?«olruX S .«‘S‘p S T"' “as decreed ^ tisr 

“cannot made mchcCge“1“fi orte?'a^'™^^^ m^if'ZLtiShS mo^^e paid end tie 

ffo to the verv root of the matter derJfieH t c mortgage extinguished, by a mistake the decree was 
go totnevery rootoltnematteraecided. (5Gt/;e,5'.Af. drawn up with reference to only half the oronertv 

Before S* 15^5 G* r, CodCj can be held to apply corrected even after a laose ofjnanv 
to a particular case, it inust be shown that the alleged Hasan, f.) Sanwalev Rai v. SAWTbu. ' 193 I C 
mistake is either clencal or arithmetical or due to an 727=13 R.O 495=1941 A L W <l^Vn— 1041 
accidental slip or omission. It cannot be invoked O.L.R. 319=1941 R.D. ‘ 305=1941 O.W N, 
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C. P. CODE (1908), S. 152. 

474=1941 O.A. 312=1941 A.W.R. (Rev ) 281 
=A.1.R. 1941 Oudh 344. 

S_ 152 — Otdei amending or refusing to amend 

judgment — Appeal Revision . 

Anordei passed undci S. 151 or S. 152 allowing or 
refusing an. application to amend a judgment, decree 
or order is not appealable under the Code and the 
only remedy in such cases is by way of revision. 
iTek Ckand, J.) Ram Rakiia Mal v. Dina Nath. 
I.L.R. (1942) Lah. 212=197 I.C. 728=14 R.L. 
267=43 P.L.R. 519=A.I.R. 1941 Lah. 419. 

S. 152 — Power of trial Court to amend iti order 

after it had merged in the appellate order — Mutation case 
-—Inclusion by tnal Court of costs after order in appeal — ■ 
Legality. 

Once an order has been passed by the appellate 
Court the order or decree of the tual Couit meigcs 
in the order or decree of the appellate Court and the 
trial Court has no jmisdiction to amcnrl its own 
decree or order in any way thereafter. In a mutation 
case the previous amount of legal fees which arc to be 
included in the memo, of costs has to be fixed by the 
presiding ofldeer of the Court in every case under 
para. 64 of the Revenue Manual. Where there has 
been no such, fixation either in the trial or appellate 
Court, the trial Court has no power to include the 
legal fees after the final order in appeal. {Shirrefj, S. M. 
and Sathcy J.M.) Jatindra Mohan Singh v, Bind- 
Basini Kuer. 1942 R.D. 586=1942 A.W R. 
(Rev.) 305=1942 O.A. (Supp.) 331=1942 O. 
W.N. (B.R.) 469. 

S. 152 — Power to correct accidental mistake in 

award and decree thereon— Reference to arbitrator — Pro- 
priety. 

A Court can after an award has been made a 
decree of Court amend the award and the decree when. 
It is satisfied that there has been an accidental mistake 
In the award and the decree. It can for this purpose 
refer to the arbitrator to find out if the mistake was 
clerical as alleged or not. (Bennett, J.) Bhaowan 
Din V . Bhaowan Dm. 201 I.C. 127=15 R.O. 57 
=1942 O.W.N. 429=1942 A.W.R. (C.C.) 269 
=1942 O.A. 297 = A.I.R. 1942 Oudh 426. 

S. 152 — Procedure — Decree based on award in 

arbitration on reference in pending suit — Amendment after 
calling for report from arbitrators — Propriety — Proper 
procedure — Necessity for evidence. 

A Court which amends its decree on account of a 
clerical or accidental slip or omission must be itself 
satisfied that such a slip or omission has occurred ; 
and it can only be satisfied either because, from a 
perusal of the decree, the slip or omission is obvious 
on the face of the decree, or because of evidence 
before the Court. In the case of a decree passed on 
an award made in arbitration on a reference in a 
.pending suit, the Court is not justified in amending 
the decree merely on the basis of a report called for 
by the Court and subuutted by the arbitrators. The 
CSourt must take evidence and for that purpose it is 
open to the Court to examine the arbitrators for the 
■purpose of forming an opiiuon for itself whether a 
slip or omission has occurred. (Horwill, J.) Nara- 
yanan Nair V . Devaki Amma. 1945 M.W.N. 275 
=58 L.W. 2 21=A.I.R. 1945 Mad. 230=(1945) 
1 M.L. J. 354. 

— S. 1S2— ‘Rights of third party intervening before 

application. 

The fact of the opposite party having created 
-certain perpetual leases in respect of the property 
cotdd not prevent the Court from granting relief 
•to an applicant for amendment. (Agarwal and Madeley, 
Baqhan Singh p. Shatranajt, 17 Luck. 739 


C P. CODE (1908), O. 1, R. 3. 

=198 I.C. 479=14 R.O. 403=1941 OWN 
1384=1941 AW.R (C.C.) 407=1941 ‘ Oa' 
1030=A.I R. 1942 Oudh 226. 

— Ss 152 and 153 — Scope — Mortgage deciee— 

Amendment application — Question as to identity of 
pioperty mortgaged in moitgage suit — If can be dealt 
with. See Bengal Estates Partition Act S nn 
22 Pat L.T. 267. ' 

Ss, l52 and 153 — Scope — Powers of Couit 

Moitgage — Subsequent paitition — Mortgagor allotted 
othci properties tlian those moitgagcd — Suit on 

mortgage ignoring partition — ^Decrec" and sale 

Obstiuction to dchvciy — Application by decree- 
holder puichaser for amendment of plaint and decree 
and_ execution petition, sale proclamation and sale 
ceitificalc — Goinpetcncy — Power of Court. See Ben- 
gal Estates Partition Act, S. 99. 22 Pat. L T 
267 

S. 152 — Time fo) applying for amendment— 

Expiry of limitation for filing of appeal by opposite party. 

Amendment can be allowed even if the application 
for it IS made after tlie cxpiiy of the pot locl of limitation 
for the filing of an appeal by the opposite party. 
(Agarwal and Madeley, JJ ) Bachan Singh v. Shat- 
ranaji. 17 Luck. 739=198 I.C, 479=14 RO 
403=1941 O.W.N 1384=1941 A.W R. (C.C) 
407=1941 O.A. 1030=A.I,R. 1942 Oudh 226. 

Ss. 153, 151 and O, 2, R, 2 (1 ) — Amendment 

of plaint — Alteration of forum by relinquishing part of 
claim — Permissibility. 

O. 2 , R. 2 (i), C. P. Code, gives no power to the 
plaintiff to obtain leave to amend on relinquishing 
part of his claim so as to alter the forum of the suit. 
A Court which is empowered to dispose of the case 
whether part of the claim is withdrawn or whether 
it is not withdrawn, should not permit a plaint to be 
amended .simply and solely for the puipose of depriving 
itself of the jurisdiction which it possesses. It is true 
that the plaintiff can choose the forum in the first 
place by deciding how much property or how many 
years’ accounts he wishes to be included in the suit, 
but having once chosen the forum he has no power 
to alter the forum merely because he relinquishes 
part of his claim, (Niyogi and Dighy, JJ.) Sobhag 
Singh Yeshwant Singh v. Ranjit Singh Bhairoa 
Singh. I.L.R. (1943) Nag. 603=209 I.C. 585= 
1943 N. L.J. 463=16 R.N, l3l=A.I.R. 1943 
Nag. 293, 

-O. 1, R. I— Joinder of plaintiffs— Test for. 

It is not essential that every plaintiff should be 
interested in the entire subject-matter of the suit 
for the purposes of 0. 1, R. 1, C. P, Code. 
(Collister and Bajpat, JJ.) Mamomed I-Chalil 
Khan w, Mahboob At-i. I.L.R. (1942) All, 103= 
199 I.C 190=14 R.A. 346=1941 A.L.J 721= 
1941 A.W.R. (H.C.) 379=A I R. 1942 All 122, 
-O. 1, R.3 — Applicability — Conditions. 

In order that the provisions of 0- L R. 3, C. 
P. Code, should be applicable it is necessary that 
the right to relief should, arise out of the same 
act or transaction or series of acts or transac- 
tions and this implies, that the acts or transac- 
tions, where they are different should be so 
connected as to constitute a single series which 
could fairly be described as one entity or fact 
which would constitute a cause of action against 
all the defendants jointly. Further, the case 
^ould_ be such that_ it could be said that the 
Court in which the suit was instituted had local 
jurisdiction in the first instance to deal with the 
controversies arising between the plaintiffs and 
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C. P. CODE (1908), 0. 1, R. 3. j 

€ach of the defendants. {Allsop and Verma, //.) 
Karam Singh v Kunwar Sen. LL.R. (1942) 
All. 862=206 I C 222=15 R.A. 498=1942 A.L. 
W 399=1942 A.W.R. (H.C ) 270=A.I.R. 1942 
All. 387. 

1, R. S— Scope — If mandatory. 

O. 1, R- ^ is only an enabling provision. 
(^Wadsworth and Patanjali Sastri, JJ.) Muthiah 
Chettiar V Nagaswami Ayyar and Co. 1943 
M.W N. 653=v 1943) 2 M.L J. 548. 

■O. 1, R. Z— Scope of enquiry onanappli- 
cation under— Effect of observation in order 
^passed. 

The only point which is before the court and 
which alone it has to consider when a person 
applies to be impleaded as a defendant is whether 
he ought to be made a party. ^ If the order im- 
pleading him states that he is a necessary party 
that observation is not binding on the parties. 
(Thomas, C.J. and Agarwal J) Sheo Prosad t;. 
Mst. PRAKASH WANi 18 Luck. 601=204 I C. 
444=15 R. O 350=1942 O W.N. 766=1942 O. 
A. 567=(1942) A. W R. (C C.) 355=1942 A.L.J 
766= A I.R. 1943 Oudh 164. 

— -O I.R. 3— Single ejectment suit against 

■defendants holding possession under different 
demises — Common questions of fact involved— 
No multi fanoiisness. See Madras City Ten- 
ants Procectijn Act — Applicability. (1942) 1 
JML.L J 92 [Affirmed on L. P. Appeal in (1943) 1 
M.L.J.1023 

O. 1. Rr. 3 and 10 — Suit for ejectment — 

Plea of sub-tenancy from a co-sharer in the sir — 
'Co -sharer if can be added. 

Where the defendant in a suit for ejectment 
for trespass pleads that he is a sub-tenant of a 
•co-sharer to whose str the land in suit belonged 
.and the co-sharer applies to be made a defen- 
dant, he should be added as a party as his 
presence is necessary for the decision of the case 
and to avoid multiplicity of proceedings. (Made- 
iey, J ) Qadir Ahmad v. Abdul Khaltq. 209 I. 
C. 308=16 R.C. 114=1943 O A (C.C.) 86= 
1943 O.W N. 138=A.I R. 1943 Oudh 315. 

O. 1, R, 3 and O 2, R 3— on mort- 
gage by transferee of mortgagee rights— Mort- 
gagor and original mortgagee made parties — Suit 
against mortgagee, if premature, or had for 
multifariousness, 

In a suit by the vendee of mortgagee rights on 
the mortgage, to which both the mortgagor, and 
ithe original mortgagee are made parties, com- 
mon questions of fact and law do arise and the 
suit is not barred by the provisions of 0. 1. R 3, 
C. P. Code, To such a suit, the original mort- 
gagee may be impleaded and the plaintiff is 
entitled to ask for a relief against him, if he failed 
lo obtain a decree against the mortgaged property. 
Such a suit could not be said to be either pre- 
mature or bad for multifariousness, (Yorke, /.) 
Khat Khata Nand V Surajpal Singh. 16 
Luck. 113=190 I C. 334=13 R O. 133=1940 O. 
WN 807=1940 O.LR. 568=1940 A W.R. (C. 
C.) 366=1940 O. A. 766=A.I.R 1941 Oudh 56, 

O, I.R, 3— Suit for specific performance 

■of comrtct of sale — Parties— Persons in posses- 
sion and claiming adversely to vendor — Joinder 
of — Specific Rehef Act, S 27 (c). 

In a suit for specific performance, the general 
JTule is that a stranger to the contract cannot be 
.5ued upon it. Only the parties to the contract 

Q. D. 1—66 


C. P. CODE (1908), O. 1, R, 8. 


are necessary and sufficient parties. But there 
are exceptions to this rule and, in a suit for 
specific performance against the vendor persons 
claiming adversely to the vendor may be joined 
as defendants especially when they are in posses- 
sion at the date of suit and when such possession, 
is likely to defeat the claim of the plaintiff to 
possession. (Wassoodew, J.) Shivshankareppa 
Mahadevappa V, Shivappa Parappa 204 I.G, 
340=t5 RB 312=44 Bom.L.R. 874=A.r.R. 
1943 Bom, 27. 


— «0 1, R. 8 — Applicability — Case likely to 

affect large number of persons having similar 
rights — Proper procedure. 

In cases where a large number of persons 
having similar rights are affected it is desirable 
to resort to the provisions of O. 1, R. 8, C. P. 
Code. (Stone, C. J. and Divaha, J.) Bhikaji 
Yashwant V. Secretary of State. 47 Bom.L, 

R. 843 

-Q. 1, R. 8— Applicability— Suit by creditor 

to set aside alienation by insolvent or to assert 
claim on behalf of insolvent’s estate against 
third party — ^Leave of insolvency Court or per- 
mission to sue on behalf of all creditors — Neces- 
sity See T. P. Act, S 53. (1945) 2 M.L J 318. 

O 1,R. 8 — Applicability — SuitbyShami- 

lat Committee -Nature of the body. 

A Shamilat Committee is not a legally consti- 
tuted corporation either by prescription or by any 
other operation of law. It is a kind of repre- 
sentative body of the khewatdars of a village. 
Before a suit in respect of the lands in the 
khewat could be brought all the khewatdars must 
join together for that purpose. The course to be 
followed is set out in O 1, R. 8, C. P. Code. 
(Davies) Ghazi zi, Shamlat Committee, 1941 
A.MLJ 14. 

O. 1, R. 8 — Applicability — Suits under 

S. 92. 

O. 1, R 8, C- P. Code, is not applicable to suits 
under S. 92, C. P. Code; it cannot therefore be 
said that the procedure laid down in 0. 1, R, 8 
must be followed in suits under S. 92. (Broom- 
field and Macklin, fJ.) Bapugouda Yadgouda v. 
Vinayak Sadashiv. I.L.R. (1941) Bom 556= 
14 RB 169=196 I €.826=43 Bom.L.R. 706= 
A.I.R. 1941 Bom, 317. 


O. 1, R. 8 — Applicability— Unregistered 

society having common fund vested in itself — 
Representative suit against for _ damages for 
wrongful dismissal — Maintainability. 

A representative suit against an unregistered 
society represented by some only of its members, 
for recovery of damages for wrongful dismissal, 
will he and can be maintained, when there is a 
common fund in which all the members are 
interested and that fund is vested in the society 
itself, i e., in the members thereof and is not 
vested in any individual. (Kania, J,) Habis- 
CHANDRA Khunderao V . A. B. Craig. 47 Bom, 
L.R. 465. 


O. 1, R. 8 — Applicability— Unregistered 

union — Suit against member signing contract as 
representative of other members — Not maintain- 
able. See Contract Act, S. 230 (3). (1943) 1 


0. 1, R, S—Comproimse^Defendant sued 

in representative capacity— Power to compromise 
suit. 
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C. P. CODE (1908), 0, 1, R. 8. 

Persons defending a suit on behalf of 
selves and others with leave 
enter into a compromise so 
whom they represent 
ffta/to Roo, J >) 

AppAVOO NAUAtt. 

I.C. 407=16 


them- 

of the Court can 
as to bind those 
{Leach, C. J, and Laksh- 
AIuthukaruppa Ethandar V. 
I.L.R. (1943) Mad. 267=207 
R.M. 105=55 L.W. 837=1942 


775=A.I.E. 1943 Mad. 161=fl943) 1 
MX.J 453. 

— — O. 1, R. 8 — Constniction — Basis of rule— 
Persons interested — If actual parlies — How far 
bound by decision. 

The provisions of 0. 1, R. 8, C. P. Code, are, it 
is obvious designed to save time and expense and 
to ensure a convenient trial of questions in which 
a large body of persons are interested, while 
avoiding at the same time a multiplicity of suits 
and consequent harassment to parties. The rule 
cannot be construed to mean that the entire body 
of persons interested in the litigation are or 
should be deemed to be actually parties to it. 
The basis of the rule is that persons other than 
tho'e on the record are not parties to the suit in 
the full sense of the term. Although they may 
be bound by the decision passed in so far as it 
affects the common interests of the entire body 
of persons interested in the suit; they cannot be 
personally bound by the decree unless they are 
actually impleaded as parties to the action 
{Krishnaswami Ayyangar and Horwill, //.) Setit 
NanDARAMDAS .AtMARAM V. ZULIKA Bibi. I.L.R. 
(1944) Mad 133=212 I.C. 533=16 R.M. 634= 
1943 M.W.N. 304=56 L.W. 583=A.I.R. 1943 
Mad.531=(1943) 2 M.L.J. 1. 

-0. 1, R. 8 — Decree for injunction — If ex- 
ecutable against defendants represented under 0. 


1, R. 8. 

A decree for injunction can be executed 
against defendants who are represented by other 
persons selected to represent them under 0- 1» 
R. 8, C. P* Code, unless the inj unction obtained 
applies only to the persons who are chosen as 
representatives. The whole object of a represen 
tative suit would be defeated if it is held that a 
decree obtained in such a suit cannot be executed 
against any persons except the chosen represen- 
tatives (Bhide,J.) Waryam Singh v. Sher 
Singh. 200 I.C. 875=15 R.L. 25=44 P.L R. 
il4=A.I.R 1942 Lah. 136. 

— -0. 1, R 8>—N on-mention of names of cho- 
sen defendants in notice —Validity of decree. 

The mere fact that the names of the persons 
chosen to represent the defendants is not men- 
tioned in the notice issued under 0. 1, R, 8, C. P. 
Code, is not sufficient to render the decree passed 
in the suit a nullity. (Bhide, /) Waryam 
Singh v. Sher Singh. 200 I.C. 875=15 R.L. 
25=44 P.L.R. 114=A.I.R. 1942 Lah. 136. 

n -. - .,.— O ij 8 — Parties— -Suit in respect of 

dispute between two communities — Government, 
if necessary party— Orders passed by Government 
from time to time to maintain peace. 

Government is not a necessary party to a suit 
filed under C). 1, R. 8, C. P. Code, on behalf of 
one community against another in respect of a 
disnute between them regarding the ownership 
and user of the water collected on certain land, 
when Government does not claim any right in it. 
The mere fact that Government has from time 
to time passed certain orders restraining one or 
the other party for the maintenance of peace and 
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order does not make it incumbent on the parties 
seeking relief by way of declaration to join Go- 
vernment as a party, {Piiranik, J.) Amir Art 
v. Kadtu Patil. IL.R. (1945) Nag 273- 
1945 N.L J. 80=A.I R. 1945 Nag. 106 

O. 1, R Representative suit— Plaintiffs 

not described m cause title in representative 
capacity — EUcet of. 

PtT Khundkat, J.—VJhcre on the applicatioin 
of the plaintiffs an order is recorded permitting 
them to sue under O 1, R. 8, C. P. Code, and the 
plaint contains a suHicient indication of the fact 
that the plaintiffs are bringing the suit in a 
representative capacity, the suit is a properly 
coniitituted representative suit, although in the 
cause title the plaintiffs are not described in their 
representative capacity (Mitter and Khundkar, 
}}.) Haji Mahomft) Naiu c; Province of Ben- 
gal. I,L.R. (1942) 1 Cal. 211=201 I.C. 248= 
15 RC. 148=46 C.WN. 59=A I.R. 1942 
Cal. 343. 

O. 1, R, 8 — Representative suit — Suit on 

behalf of inhabitants of contiguous villages to 
restrain discharge of surface water from defen- 
dant’s mousa — Maintainability. 

A representative suit on behalf of the inhabi- 
tants of a group of contiguous villages the object 
of which is to restrain the discharge of suplus. 
ram water from_ the defendant’s mouza to the 
plaintiffs’ lands in those villages which areata 
lower level, is maintainable under the provisions- 
of 0. 1 R; 8, C. P. Code. It is not necessary for 
the plaintiffs to sue the defendants in their re- 
presentative capacity. {Biswas, J ) Natabar 
Sasmal V. Krishna Chandra 205 I.C. 22=15 
R.C. 564=74 C.L. J. 95=A.I.R. 1942 Cal. 261. 

O, 1, R. _8— Scope-Mandatory character 

of — Non-compliance^ — Effect on application of 
principle oi res judicata in repesentative suits, 
See C. P. Code, S. 11. Parties and Representa- 
tives. I L.R (1944) Kar, 62. 

O.l.R.S—Scope — Permission to sue as 

representatives — G'>'ant of afier^ publication of 
notice in District Gazette — Sufficiency. 


The object 0. 1, k.8, C. P* Code, i.s to permit a 
person who has an interest in the subject-matter 
of the suit to apply to the Court to be made a 
defendant. Where the Court gives to the 
plaintiffs as representatives of a village per- 
mission to sue the defendants as the represen- 
tatives of another village after the Court has 
notified by public advertisement in the District 
Gazette, there is sufficient compliance with 0- !»- 
R. 8, C. P. Code. The fact that the Court does 
not pass orders on the applications for leave 
when admitting the plaint and does not leave the 
publication of the notice of the suit to a later 
stage cannot prejudice any one or make the pro- 
ceedings invalid or irregular. {Leach, CJ, and 
Lakshmana Rao J.) Muthukaruppa Ethandar 
v. Appavoo Nadar. IXR, (1943) Mad 267= 
207 1 C 407=16 R M. 105=55 L.W. 837=1942 
M.W.N. 775— A.I.R. 1943 Mad. 161=C1943) 1 
M.L.J. 453. 

O. I, R. 8 — Suit against defendants in re- 
presentative capacity — Nature of decree to be 
passed — Personal decree — If can he made — Plaint 
not in proper form — Leave to sue — G^ani of. 

In a suit where a defendant or defendants are 
sued in a representative capacity all that the 
planitiff is entitled to against them is a declara- 
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tion of his right as against the class whom the 
named defendant or defendants represent. He 
is not entitled to a personal decree against them, 
but is only entitled to be paid out of the funds or 
the property and assets belonging to the class in 
which all the members of the class are interested. 
Where the plaint in a representative suit does not 
ask for a declaration of liability on the part of 
the members of the class represented but merely 
asks for a personal decree against the defendants, 
and contains no suggestion or undertaking that 
the decree which the plaintiff might obtain would 
be restricted to the funds of the class in the 
hands of the defendants or any other body in 
•whom the fonds are vested, it is not a proper 
plaint and leave to sue under 0. 1, R. 8, should 
not be granted. {Chagla, J.) Harischandra 
Khanderao 21. A S. Craig. I.L.R. (1942) Bom. 
504=200 I.C. 618=15 R B. 13=44 Bom. L.R. 
251=A I.R. 1942 Bom. 136. 

O. I, R. 9 and U. P. Tenancy Act, S. 246 

(Z)~Non-impleadment of necessary party— If 
curable. 

Where no usage has been proved whereby 
each cosharer is entitled in the suit patti to sue 
alone for his share of the rent of a holding the 
case is governed by Cl. (3) of S 246, U. P. Ten. 
Act and according to that clause all co-sharers in 
the patti who do not join in the plaint must be 
made defendants. They are therefore necessary 
parties and their non-impleadment would be 
fatal to the suit. That is the difference between 
a necessary and a proper party. O. 1. R. 9, C. P. 
Code cannot cure the defect in the case of a 
necessary party. (Sathet S M. and Ross, A. M,') 
Narpat Singh v. Janki Sital Prasad. 4944 A. 
W.R (Rev.) 329=1943 R.D. 553. 

O. 1, R, 9—Scope— Applicability to mort- 
gage suit See C. P. Code, 0 34, R. 1 and 0- 1 , 
R. 9. A.I R. 1943 Oudh 2l8. 

0. 1, R, lQ~Addition of party— Interest in 

the subject-matter and responsibihiy — Durgah 
Kkawaja Committee. 

Where the Durgah Khawaja Committee is 
interested in the subject-matter of a proceeding 
and is responsible for that so far as maintenance, 
repairs, etc., are concerned, they should be added 
as a party to the proceeding. {Davies.) Akhtar 
Ali V. Ale Rasul Ali Khan Syed. (1943) A. 
M.LJ25. 

0. 1, R. 10 and S. I5l — Benamidar plain- 

liff’s death— Real owner, if can he joined 

It is open 10 the real owner to apply to be 
joined in a suit brought by the benamidar, after 
the latter’s death He can be added either under 
0 1, R. 10 or S. 151, C. P. Code. He can be 
joined at any stage provided the suit broght by 
the benamidar is still alive and provided of 
course no injustice or inconvenience is caused to 
the other side. (Bose,!,) Seth Thakurdas v. 
Degdulal. 196 I C, 25=14 R N. 72=1941 N.L. 
J. 293 =A.I.R. 1941 Nag. 178. 

O. 1. R. 10 — Discretion of Court— Addi- 
tion as party to suit of representative of person 
against whom suit has abated. 

Under 0. 1, R- 10, C P. Code the representa- 
tives of a person against whom a suit has abated 
can be added as a parly for the purpose of giving 
effect to the rights of the parties. {Sir George 
Rankin) Mahomadally Tayebally v. Safia- 
BAI. 67 I.A. 406=I.L.R.(1941) Bom. 8=I.L.R. 


C, P. CODE (1908), O. 1, R. 10. 


(1940) Kar. (P.C.) 410=191 I.C. 113=13 R.p. 
C. 113=53 L.W. 1=45 C.W.N. 226=7 B R 210 
=1941 A.WR (PC) 1=43 P.LR. 63=73 
CLJ, 214=1941 OW.N, 734=1941 P.W N 
316=1941 MWN 729=1941 A.L.W. 667= 
1941 O A. 119=43 Bom. L R 388=A.I, R. 1940 
P.C. 215=(1941) 1 M.L.J. 594 (P.C.). 

0. 1, R. 10 — Discretion — Plaintiff not en- 
titled to maintain smt—Paity defendant having 
right to sue — Power of Court to transpose party 
defendant as plaintiff and to pass decree in hts 
favour. 

Although the original plaintiff in a suit is not 
entitled to maintain a suit, there being no sub- 
sisting cause of action m him, it is competent to 
the Court exercising its discretion under (), 1, R. 
10, C.P.C., to transpose a party defendant to the 
place of the plaintiff, such a party defendant 
being entitled to maintain the suit as assignee of 
the plaintiff, and to pass a decree in favour of 
the newly added plaintiff. {Chagla, J.) Santu- 
RAM Hari -V. Trust of India Assueance Co. 
46 Bom. L.R. 752=A.I.R. 1945 Bom. 11, 

O. 1, R 10 and Government of India Act 

(1935), S. 205 (2) — Dispute between private par- 
ties — Validity of provincial statute in issue— 
Proper parties — Addition of the Advocate- 
General as party in High Court — Propriety— 
Advocate-QeneraU if can claim right of appeal to 


Federal Court. 

Per Gwyer, C. J. — It can but rarely happen, in 
cases between private persons involving the con- 
stitutional validity of a statute, that an Advo- 
cate-General is a ’necessary’ party. He is a 
proper party in the sense that without him the 
Court cannot effectually and completely adjudi- 
cate upon and settle all questions involved in 
such cases, and where the executive authority of 
the province is likely to be affected by the deci- 
sion. It by no means follows that because the 
Advocate-General of a province has been permit- 
ted to be placed on record as an intervener he is 
also entitled to prefer an independent appeal to 
the Federal Court. 

Per Sulaiman, J. — In a suit between a land- 
holder and his tenant, the Provincial Government 


cannot be considered a necessary party at all. 
But when in such a suit the validity of an Act of 
the Provincial Legislature is in question, the 
adjudication would affect a large section of the 
public and the Provincial Government would be 
indirectly interested in such an adjudication. 
Where the Provincial Government has been made 
a party in the High Court in the absence of any 
restriction in the language of S. 205 of the 
Government of India Act and in view of the fact 
that an appeal lies even on a constitutional ques- 
tion alone without raising any other ground, it 
cannot be held that the Provincial Government 
who were a party in the High Court have no 
right of appeal at all to the Federal Court 
Per Varadachariar, 7.— The Indian C P. Code 
does not contemplate an ‘intervention* by the 
Advocate-General as distinguished from an addi- 
tion of the Advocate- General or the Government 
as a party. When either of them has been im- 
pleaded as a party with a view to give them a 
hearing, the Court would fail to give full effect 
to the language of S.205 (2) of the Constitution 
Act, if it should hold that notwithstanding such 
j oinder as a party, the Advocate-General or the 
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Government had no right to prefer an appeal. 
The right of appeal being a creature of the 
statute, the right of one who is within the terms 
of the statute cannot reasonably be denied when, 
even on the broader ground of interest in the 
litigation, It is conceded that he is sufficiently 
interested to ju-tify his claim being heard. 
(Quuyer, C. J-, Sulaiman and Varadachariar, JJ) 
ijNiriiD Provinces v. Atiqa Begam. T.L.R, 
(1941) Kar (F.C.) 72=72 C L.J. 550 =1941 A. 
Lj. 170=1941 R.D 121=3 F.L J 97=192 I.C. 
138=1941 O.LR 121=7 B.R 433=58 L.W. 397 
=13 R.F.C. 15=1941 A.LW 201=1941 MW. 
N 581=22 Pat L.T. 578=45 C W N (F.R ) 27 
=1941 A.W.R, (Rev.) 109=1941 O.A. 159= 
1941 OWN 297=1941 A. W R. (F.C.) 3=AI. 
R 1941 FC 16 = (1941) 1 M.L J (Supp ) 65. 

■■~Q 1, R, 10 and U P. Encumbered Es- 
tates Act, Ch. V — Exercise of the power to add 
paf ties— Limits to — Addition of parties during 
liquidation proceedings, if justified. 

Tne power to join parties conferred by O 1, 
R. 10, can only be exercised before a final decree 
is passed. There can be no joinder of new 
parties after a final decree has been passed ; 
certainly not by the Court executing the decree 
which is the position of the Collector in proceed- 
ings under Ch. V of the Encumbered Estates 
Act. (Sathe, S M. and Dible, J M.) Om F^ra- 
KASH V. Chhail Behari La.l. 1943 R.D. 324= 

1943 A.W.R (Rev.) 145 (2). 

— — — O. 1, R, 10— (Ifirtor sued as major — Subse- 
quent correction and appointment of guardian — If 
affects date of filng of suit. 

Where m a suit the defendant, a minor was 
described as a major and on the mistake being 
found out subsequently a guardian was appoin- 
ted. 

Held, it was open to the plaintiff to correct 
the mista'se without entailing any change of dates 
as regards the filing of the suit. {Sathe, S. Id. 
and Ross. A. M ) Chhotey Lal v, Durgawati. 

1944 RD. 152=1944 A.W.R. (Rev ) 95. 

-O. 1, R. 10 —Mortgage suit — Preliminary 

decree for sale -Addition of parties at stage of 
final decree— Permissibility. 

It is no doubt permissible in certain cases to 
add parties after the preliminary decree for sale ; 
but It is not desirable to do so at the stage of 
final decree in cases where by introducing a 
fresh party at that stage, a simple suit on a simple 
mortgage would be converted into a complicated 
title suit. iSinha and Das, JJ.) Chintamoni 
Sahu V. jAHORi Mal. 11 Cut L.T. 21=1945 P. 
W N. 3U=A,l R. 1945 Pat. 295. 

— — O. I, R. 10 and Limitation Act, S. 22 — 
Power of Court under 0. 1, R. 10— Limits— Suit 
by plaintiff as minor —Bona fide mistake as to age 
—Amendment— Applicability of S. 22, Limitation 
Act. 

Where on the last day of limitation a suit is 
filed on behalf of a minor plaintiff and it is found 
later that the plaintiff was in fact a major on the 
date when the plaint was filed and that a mistake 
had been made thereto in good faith under 0 I, 

R. 10, C. P. Code, the court has got ample power 
to correct the error, if it is satisfied that 
the mistake is a bona fide one- Ti such a case, 

S. 22, Limitation 'Vet has no application as no 
new plaintiff is added after the institution of the 

, wit. The plaintiff is already on the record and 


continues to be on the record and the only effect 
of the amendment would be that his age would 
be corrected and he could prosecute his suit 
without a next friend. {Ghiilam Hasan, J,) 
Inderpal Singh v. Bhagwati Singh 16 Luck 
256=191 1 C 150=13 R 0.204=1940 O.WN* 
1007=1940 O A 984=1940 AWR. (CC)431 
=1940 O.L.R 683=A.I.R. 1941 Oudh 43. 

O, 1, R. 10— Power of Court— Mortgage 

suit — Preliminary decree — Impleading of parties 
subsequent to — Legality— Attaching decree-holder 
withdrawing surplus sale proceeds subsequent to 
preliminary decree —If can be impleaded and 
bound by final decree 

O 1. R 10. C. P. Code, gives complete power to 

the Court to add any necessary party at any stage 
of the proceedings ; and parties may be added 
even after the preliminary decree m a mortgage 
suit. Where mortgaged property is sold for 
arrears of revenue and subsequent to the preli- 
minary decree in the suit, a money decree-holder 
who has previously attached the surplus sale 
proceeds to which the mortgagee is entitled 
under S. 73, T. P. Act. withdraws it from the 
collectorate, the attaching decree-holder who so 
withdraws the money can be made a party to the 
mortgage suit, and a final decree can be passed 
against him entitling the mortgagee plaintiff to 
recover from him the money winch he has with- 
drawn from out of the surplus sale proceeds. It 
is not necessary that he should have been im- 
pleaded before the preliminary decree, for the 
attachment would not confer any right on the 
decree-holder, and it would not also prevail 
against the mortgagee's Haim to the surplus sale 
proceeds under S. 73, T P. Act. The mortgagee 
would therefore not be bound to implead the at- 
taching decree-holder before he actually with- 
drew the money. (Chatter ji, J ) Kunjx Behari 
Misra V. Benudhar P\nda. 197 I.C. 739=14 R. 
P 350=23 Pat LT. 412=8 B R. 291=7 CutL. 
T.49=A.I.R, 1942 Pat. 185 (2). 

■■ — 1, R, 10— Powers of Court — Transposi- 
tion of parties — Suit for dissolution of partner- 
ship and accounts — Death of sole plaintiff— 
Application by defendant to transpose him as 
plaintiff and to make plaintiff’s heirs defendants — 
Competency. 

Under O* ^1, R. 10, C. P. Code, the Court has 
jurisdiction in proper cases to transpose a defen- 
dant as a plaintiff. Where in a suit by a person 
for dissolution of partnership between him and 
the defendant and for accounts, the plaintiff dies, 
the Court, on an application by the defendant, 
can, under O I, R 10, transpose him as plaintiff 
and bring the heirs of the original plaintiff on the 
record as defendants to the suit. (Chagla, J.) 
Devsey Khetsey V. Hirji Khairaj I.L.R. 
(1942) Bom 36=198 I.C 408=14 R.B. 298=43 
BomL,R.993=AI.R 1942 Bom 35. 

—O. 1, R. 10 — Procedure— application by 

persons to be impleaded as additional plaintiffs-” 
Duty of Court~Dismis<'al of application on 
dismissal of suit — Propriety of. BalAvenkata- 
rama Chettiar v. H R E Board [See Q.D. 
1936-n VoL T, Col. 3292.1 A.I.R. 1941 Mad. 79, 
1, R. 10 — Transposition — Effect on 

limitation. 

Under O 1, R, 10 (2) a Court has got ample 
power to order transposition at any time. No 
question of limitation is involved where a party 
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is transposed from the array of the defendants to 
that of the plaintiffs. {Grille, C. J. and Sen, J.) 
Krishnabai Parvati Bai I. L R. (1944) Nag. 
885=1944 N L.J. 479=A I.R. 1944 Nag 298. 

O. 1, R 10 — Transposition of parties — 

When permissible — Promissory note in renevyal 
of earlier one — Insufficiently stamped — Prior 
note not wiped off. NarayaNA v. GuRAmma 
[See Q D.. 1936-40, Vol. I, Col 3292.1 1941 

M. W.N 30=A.I.R. 1941 Mad. 364. 

0. 1, R. 10 and Negotiable Instruments 

Act (1881), Ss 8 and 78 -Suit on pronote — 
Parties — Addition after limitation of person 
having one half interest in pronote— Effect. 

A person who has an interest to the extent of 
one half in a promissory note is a necessary party 
to a suit on it because one of the several payees 
of a negotiable instrument cannot sue alone with- 
out joining the other promisees either as plain- 
tiffs or defendants. Where in a suit such a^ per- 
son is added as a defendant after the expiry of 
the period of limiiaiion, there is no properly 
constituted suit within the period of limitation 
and such suit is therefore barred bj time. {Agar- 
wala, /.) Jagannath Prasad v Parana. 198 I. 
C. 98=14 R.O. 376=1941 O.W.N. 1357=1942 
A.W.R. (C.C.) 8=1942 A.L.W. 14=1941 O.A. 
1061=A.I.R. 1942 Oudh 202. 

^O. 1, R. 10 (2) — Pre-emption suit — Vendor 

pleading agreement for reconveyance with vendee 
— Right to continue as party. 

Where a vendor defendant pleading an agree- 
ment with the vendee for reconveyance of the 
property back to him was discharged from the 
suit and he applied under 0. 1, R- 10, C. P. Code, 
that he should be permitted to remain as a defen- 
dant to the suit, held in view of the nature of the 
defences raised by the vendor it appeared that it 
was necessary to allow the vendor to remain as a 
defendant to the suit so as to ensure effectual and 
complete adjudication of the questions involved 
in the suit. Such a course had the additional 
advantage of eliminating multiplicity of suits to 
which the vendor might or might not be driven 
against the pre-emptor. {Thomas, C.J. and 
Ghulam Hasan, /.) Brij Narain v. B H. K. 
Dhaon. 200 I.C. 504=15 R.O. I0=l942 O.W. 

N. 237=1942 O A. 186=1942 A. W.R. (C.C.) 174 
=A.I R. 1942 Oudh 366. 

-0. 1, R. 10 (2) and S. 115 — Suit for pre- 

emption—V endee pleading that he was henamidar 
for another— Application by real vendee to be 
impleaded as party— Rejection — Material irregu- 
larity. 

Where the application of a person applying to be 
impleaded as a defendant on the ground that the 
defendant vendee on record was only a benamidar, 
and that as such the applicant should be added is 
rejected by the court for the reason that the ap- 
plicant has no locus standi to make such an appli- 
cation and that she was not entitled to put for- 
ward the contention that she was the real owner, 
it considers the case from the wrong point of 
view and its order amounts to a wrong exercise 
of jurisdiction amounting to material irregularity 
and is liable to be set aside in revision. It is 
clearly in the interests of both the parties that 
the applicant should be made a party to the suit 
so that the question raised can be finally disposed 
of in these proceedings. {Bennett, J.) Ghuran 
V Buggan. 18 Luck. 56=200 I.C. 238=14 R.O. 


578=1942 O A. 167=1942 A.W R. (C.C.) 170= 
1942 O.W N. 240=A.I,R. 1942 Oudh 338. 

0. 1, R. 10 (5 ) — Scope and effect. 

Under 0. 1, R. 10 (5), C P. Code, when a new 
defendant is added the proceedings must be 
deemed to have begun against him only on the 
service of summons. {Sathe, S M. ana Ross, 
A.M) Thhotey Lal v. Durgawati. 1944 R.D. 
152=1944 A. W.R. (Rev.) 95. 

O. 1, R, 13-ApplicabiHty— Irregularity as 

to joinder of parties under U- P. Tenancy Act. 
See U. P Tenancy Act, Ss. 294 and 246. 1941 
A. W.R, (Rev.) 687=1941 R.D. 733. 

— — — 0. 1, R. 13 — Applicability — Rent reduction 
case under S. 1 \2-A, Bihar Tenancy Act— Objec- 
tion as to non-joinder of parties if open in appeal 
for first time. 

In view of S. 143 of the Bihar Tenancy Act, 
O 1, R. 13, C. P. Code, must be held to apply to 
rent reduction cases under S. 1 12- A of the Bihar 
Tenancy Act, and where an objection as to non- 
joinder of parties is not taken in the trial court, 
it cannot be allowed to be raised in appeal. {Lee.') 
Bibi Tasliman V. Khfdan. 1 1 B R. 342. 


— — — O. 2, R. 1 — Joinder of claims — Claim as 
heir to maternal grandfather — If can be joined as 
alternative claim along with claim as legatee 
under will of maternal grand-mother as full 
owner— Non-joinder— Effect. See C* P. Code, 
S. 11, ExpL.IV. I.L.R. (1943) Kar. 386. 

O. 2, R. 2 — Abandonment of part of claim 


after filing suit — Amendment of plaint to deprive 
Court of its jurisdiction— Permissibility. 

0. 2, R. 2 (1), deals with the frame of the suit 
and does not refer to a case of abandonment of 
part of the claim after the suit is filed, or impose 
on any Court an obligation to allow a plaint to be 
amended This provision gives no power to the 
plaintiff to obtain leave to amend or relinquish 
part of his claim, and on general principles a 
Court which is empowered to dispose of the case 
whether part of the claim is withdrawn or 
whether it is not withdrawn, should not permit a 
plaint to be amended simply and solely for the 
purpose of depriving itself of the jurisdiction 
which it possesses. (Niyogi and Dighy, JJO 
SoBHAG Singh v. Ranjit Singh. I L.R. (1943) 
Nag. 603=209 I.C. 585=16 R.N. 131=1943 N.L. 
J. 463=A.I.R. 1943 Nag 293. 

0. 2, R. 2— Applicability— All plaintiffs and 

defendants not being parties to both suits. 

The fact that some of the plaintiffs or defen- 
dants to the former suit are not parties to the 
subsequent suit does not necessarily render the 
second suit so different as to make 0. 2, R. 2 inap- 
plicable. Where two trespasses on two villages in 
an estate the succession to which had opened 
were similar in character and formed part of the 
same transaction and the evidence to prove the 
facts which it was necessary for the plaintiffs 
who claimed as heirs to prove, if they wanted the 
judgment in their favour, was the same and the 
bundle of essential facts was also the same a sub- 
sequent suit in respect of one village which was 
not included in the prior suit will be barred by 
the provisions of 0. 2, R. 2. {Collisier and BajpcUt 
//.) Mahomed Khalil Khan®. Mahb^A^, 
I.L.R. (1942) All. 103=1941 A WR. (H C ) 379 
=199 I.C. 190=14 R.A. 346=1941 A.L.J. 721= 
A.I.R, 1942 All. 122. 
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O. 2, R. 2—Af>pliccibilily — Defendant plea- 
ding set-off — 0 mission to plead pavt of claim 

Effect — 0- S R. 6. j o 

A defendant who pleads a set-off under 0. 8. 
R. 6, C. P. Code, is to be deemed ro be a plaintiff 
within the meaning of O* 2, R. 2, and is bound by 
that provision of law, and consequently has to 
suffer the consequences of an omission. 0 8, R. 6 
(2) requires the written statement put in by a 
defendant pleading a set-off to be such as to 
enable the Court to pronounce a final judgment 
both in respect of the plaintiff’s claim and of the 
defendant's claim, and the omission by the defen- 
dant to set up part of his claim makes him lose 
for ever his right in the part of the claim so 
omitted. {Leach, CJ. and Byers, J.) Katiiersa 
Rowthes V. Abdul Rahim Sahib I L R (1942) 
Mad. 836=202 I.C. 674=15 R.M. 537=55 L.W. 
407=1942 M.W.N. 638=A.I.R 1942 Mad 580 
=(1942) 2 ML. J. 43. 

0. 2, R. 2— Applicability— Genuine amend- 
ment of original plaint. 

The provisions of 0. 2, R. 2, C. P. Code, cannot 
apply to a genuine amendment of the original 
plaint made under 0. 6, R. 17, C. P. Code. 
{Sathe, SM.) Lalji Singh v Mst. Kallo. 
1944A.W.R. (Rev.) 152 (2)=1944 R.D. 322. 

— -O. 2, R. 2— Applicability — Omission — If 
covers accidental omission — Suit for declaration 
of title in respect of lands in ^ holding — Decree — 
Certain plots left out from suit — Subsequent suit 
for declaration of title, and for possession of 
plots left out — Bar. 

0. 2, R. 2, C. P. Code, covers cases of acciden- 
tal omission and is not confined to a deliberate 
omission. A subsequent suit purely to rectify a 
mistake committed m a prior suit is barred by 
0. 2, R. 2, C. P. Code. The respondent owned a 
holding in two khatees. At a rent sale, the appel- 
lant, a stranger, purchased certain lands compri- 
sing the holding. Shortly after this purchase, in 
1934 the respondent brought two suits for decla- 
ration of his title over the plots which had 
formed the subject of the sale, and obtained 
decrees in his favour. By an accidental omission, 
two plots were omitted from the respondent’s 
claim. To remedy this omission the respondent 
in 1936, brought fresh suits for a declaration of 
his title to these two plots and for recovery of 
possession. 

Held, that the recovery of possession was 
merely a consequential relief dependant upon the 
prior establishment of tlie respondent’s title ; the 
omission in the prior suit was in respect of a por- 
tion of the claim which he could have and should 
have included in the prior suits and not as regards 
any additional relief. The suits wqre therefore 
barred by 0- 2, R, 2. {Fazl Ali and Meredith, 
JJ.) Ram Prasad Singh v. Radha Panday. 
192 I.C. 527=13 R.P. 499=7 B.R. 478=21 P.L. 
T. 790=A I R. 1941 Pat. 37. 

— — — «0. 2, R. 2— Applicability— Prior and latter 
suit based on substantially same cause of action— 
Omission to claim relief in Prior suit— If bars 
second suit. 

In a prior suit for certain movable and im- 
movable properties in the possession of a Hindu 
lady, the plaintiff relied on a contract by JV, and 
also claimed that a will alleged to have been 
ijiade by N was not true and binding on him. It 
■was found that the will was not genuine, but that 
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the contract was true and that the plaintiff was 
the stridhanam heir of N and entitled to the pro- 
perty on her death. In a subsequent suit for 
recovery of property of N on the ground of the 
plaintiff being the stridhan heir of A^, the defen- 
dant pleaded 0- 2, R. 2, C. P. Code, in bar of the 
later suit. 

Held, that the real cause of action in both the 
suits was the same, namely, the unlawful with- 
holding of the property of AT after her death by 

the defendant who was not entitled to it and 
hence the second suit will be barred under 0 2, 
R. 2, because the plaintiff could not only have 
asked for relief m the first, but was bound to do 
so. (Horzvtll, /,) Venkatan,\raSimham v. 
SuBBA Reddi, 57 L.W. 286=1944 M W,N. 529 
=A.I.R. 1944 Mad 435=:(1944) 1 M.L.J. 393. 

O. 2. R. 2— Applicability— Suit against 

Hindu Coparcener on mortgage by hint as absolute 
owner — Finding that property was joint family 
property and decree against share only— Sub- 
sequent suit to enforce mortgage against share of 
other coparceners on footing that mortgage ivas 
executed by him as de facto manager — If barred. 

0. 2, R. 2, C. P- Code, only compels a plaintiff 
to include in his suit the whole of the claim 
arising out of the cause of action ; it does not 
compel him to join in the same suit every cause 
of action or every claim which he has. The 
cause of action for enforcing a mortgage against 
a member of a Hindu family as the absolute 
owner of the hypotheca is not the same as the 
cause of action against him and his coparceners 
as co-owners of the property. Neither 0* 2, R. 2, 
nor S. 11, read with explanation would operate 
to bar a suit against the other members of the 
family to enforce the mortgage against their 
shares on the footing that the mortgagor execut- 
ed it as manager for family purposes, by reason 
of the fact that the plaintiff instituted a prior 
suit against the mortgagor-executant alone to 
enforce the mortgage against the property as 
his absolute property and obtained a decree 
against his share alone in the property on the 
finding that the property was joint family pro- 
perty. Although the plaintiff might implead the 
other members in the prior suit on the ground 
that the debt was for family purposes by the 
mortgagor as manager and the joinder would 
have been justified by 0. 1. R. 3, C- P. Code, the 
plaintiff was not bound to do that so as to attract 
the operation of Explanation IV to S. 11. 0- 1, 

R. 3, is only an enabling provision. (Wadsworth 
and Paianjali Sastri, //.) Mhthtah Chettiar 
V .R. Nagasami Ayvar and Co. 1943 M.W.N. 653 
=216 IC 338=A.I.R, 1944 Mad. 98=(1943) 2 
M.L.J 548. 

O, 2, R. 2 and C.P. Tenancy Act (1920), 

S. 2 (3) — Applicability of O. 2, R 2 — Suits for 
arrears of rent — Rent when becomes an ‘ arrear’. 

By the definition of " arrear ” in S. 2 (3) of the 
C. P Tenancy Act, rent cannot become an arrear 
on the date on which it is payable, it only be- 
comes an arrear after midnight on that day and 
a suit for rent payable on the 1st of May would 
be premature if filed on the 1st of May. Hence 
where rent is payable on the 1st of May a suit 
for arrears is filed on the first May 1937 and a 
subsequent suit filed on 2nd August 1938 in res- 
pect of arre irs for 1936-37 the later “suit is no 
barred by the operation of 0. 2, R. 2, C. P* Code 
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inasmuch as the claim in the later suit could not 
iiave been included in the earlier one. (Grille, 
J.) H1RAI.AL Hari Singh v. Nirbhesingh. 
I.L.R (1943) Nag. 321=202 I.C. 779=15 R.N. 
103=1942 N L. J 487=A,I R. 1943 Nag. 20. 

O. 2, R. 2 — Apphcabihiy^Omtsston to sue 

owing to ignorance of law. 

The word ‘intentionally’ in 0. 2, R. 2 (2) is 
intentionally used by the legislature in order to 
show that in the case of relinquishment it must 
be intentional, whereas in the case of omission it 
may be intentional or accidental. Hence 0. 2, 
R. 2 would apply even when the omission is acci- 
•dental. If the omission was due to ignorance of 
law, that omission must be taken to be intentional 
because it must be presumed that every body 
knows the law. (Mathur, J.) Ganga Narain 
v. Misir Ramesh Chand. 1944 AL.W. 52= 
1944 A.W.R (H C.) 59=1944 O.A. (H.C.) 59= 
1944 O.W.N. (H.C.) 23. 

-O. 2, R. 2— Applicability— Part assignment 

of debt — Sutt by assignee — If barred. 

0. 2, R. 2, C P Code, has the effect of barring 
a particular plaintiff from splitting up his cause 
of action. In the case of a part assignment of a 
•debt, the assignment itself gives the cause of 
action and the assignee, is therefore, not prevent- 
ed from maintaining a suit on the actionable 
■claim assigned to him (Dalip Singh and Sale, JJ.) 
Ram Krishen Mohan Lal v. Gurdial Mai, Sagae 
Mal. 197 I.C. 735=14 R.L. 268=43 P,L.R. 
439=A.r.R. 1941 Lah. 337. 

O. 2, R, 2 — Applicability — Test— Suit for 

specific sum of money and suit for rendition of 
accounts — Causes of action, if different. 

In order to ascertain whether a suit is barred 
by the provisions of O. 2, R. 2, C. P. Code, it is 
mecessary to consider what facts had to be proved 
in the first suit and what facts have to be proved 
in the second suit. Where in the earlier suit 
what had to be proved was the fact that the 
■defendants had received certain suras of money 
from the military department on behalf of the 
iplaintiff in respect of bills which had been sub- 
mitted by the latter and in the later suit what 
had to be proved was the terms of a sub-contract 
between the plaintiff and the defendant and the 
liability of the defendant to render account, the 
cause of action in the two suits are different and 
the provisions of O. 2, R. 2 do not operate as a 
bar, (Collister, J.) Kadhakishen zi, Ikramud- 
DIN. 1941 A.L.J. 288=194 I C. 586=1941 
A.LW. 490=14 R A. 2=1941 R D. 364=1941 
(OA. Supp) 334=1941 O.W N 676=1941 
A.W.R. (H C.) 169=A.I R. 1941 All. 217. 

• — 0.2, R. 2 — Applicability— Two suits based 

on same cause of action presented simultaneously 
—Inherent Power to consolidate suits — Dismissal 
of one as offending against rule — Not proper. 

Where two suits based on the same cause of 
action, are filed simultaneously on the same day, 
it cannot be said that 0.2, R. 2 (2) is infringed, as 
it is not the case of a plaintiff afterwards suing 
in respect of a portion of a claim omitted from 
a former suit. It cannot be assumed that one 
of the two suits presented simultaneously has 
been presented afterwards. In such a case, the 
'Court has power to consolidate the two suits 
in its inherent Jurisdiction and it would not be 
proper to dismiss one of the suits as offending 
against 0. 2, R. 2 (1). (Broomfield andMacklin, 


C, P. CODE (1908). 0 . 2, R. 2. 

JJ.) Ganesh Ram Chandra v. Gopal Laksh- 
man. I.L.R. (1943) Bom. 104=204 I.C. 402= 
15 R.B. 319=44 Bom. L.R, 819=A.I.R. 1943 
Bom. 12. 

O. 2. R 2— Bar of suit — Claim for title in 

first suit — Claim of right of easement in second 
suit. See C. P. Code, S. 11 and O. 2, R. 2. 1943 
A.L.W 515. 

O. 2, R. 2 and Agra Tenancy Act (1926) 

S. 81 — Bar of suit — Failure to include in appli~ 
cation under S. SI, Agra Tenancy Act, claim for 
prior arrears. 

Where an applicant for the demand of a notice 
under S, 81, Agra Tenancy Act, fails to include 
in it a claim for prior arrears, even though 
they had been the subject of distraint proceed- 
ings, 0. 2, R. 2, C. P. Code, bars a subsequent 
suit in respect of such claim. (Shirreff, S. M.) 
Onkar Nath Singh v. Nain Singh. 1942 R.D. 
206=1942 O.WN. (B.R.) 140=1942 A.W.R. 
(Rev.) 163=1942 O A. (Supp ) 183. 

'0. 2, R,2 — Bar of suit — Ignorance of exis-- 

fence of right — Second suit — If barred. 

Where the plaintiff was unaware of her assets 
and liabilities in respect of 1339 and 1340fasli at 
the time of the institution of the prior suit in 
respect of arrears of revenue for 1337 fasli, a 
second suit in respect of 1339 and 1340 it not 
barred by 0. 2, R, 2. (Ghulam Hasan, /.) 
Bhagwan Dass V. Tajunnissa Bibi. 17 Luck. 
84=194 I C. 363=1941 R D. 562=13 R.O. 585 
=1941 O.L R 452=1941 A.L.W. 528=1941 O. 
W.N. 681=1941 O A. 465=1941 A.W.R. (Rev.) 
411, 

O. 2, R. 2 — Bar of suit — Principles — Iden- 
tity of cause of action — Allegations in plaint — 
How far decisive. 

In order to apply the provisions of 0. 2, R. 2, 
C. P. Code, to bar a suit, it shall have to be 
found out, (1) what was the cause of action in 
respect of which the claim was made in the pre- 
vious suit. (2) what is the claim made in the 
present suit; (3) whether the claim made in the 
present suit could have been made either wholly 
or in part in respect of the cause of action of the 
previous suit. In order to arrive at these find- 
ings, the two plaints must be compared. But 
this does not mean that in order to apply 0.2, 
R, 2 all the allegations made in the two plaints 
shall have to be taken and the bar imposed shall 
apply only when these are identical. The allega- 
tions are to be looked into only to find out to 
what extent they disclose any cause of action. 
Cause of action for this purpose would mean all 
the essential facts constituting the right and its 
infringement. If the plaintiff obtained a judg- 
ment m his favour on a particular cause of action 
in the previous suit his claim in that suit must be 
taken to have been based on that cause of 
action, and that judgment ought to be conclu- 
sive as to the cause of action in respect of 
which that claim was made. _ In 0 der then to- 
see what is the cause of action in respect of 
which the claim in the subsequent suit is made 
and what is the claim made in it we are to 
look to the plaint in the subsequent suit. If 
a certain allegation in the plaint discloses the 
self same cause of action^ which could bav'c 
supported the claim made in the plaint men, 
simply because other additional allegetions have 
also been made in it, the plaintiff could 



1055 


THE QUIHaUENNIAL DIGEST, 1941—1945 


105S 


C. P. CODE (1908), 0. 2, R. 2. 

not thereby escape the bar imposed by O, 2, 
R. 2. If without the additional allegations in the 
second plaint, the cause of action for the claim 
made in it be complete, then in that case the 
additional allegations will not constitute the 
cause of action at all, and the Court after find- 
ing that will have to dismiss the claim under 
O- 2, R. 2. If the additional allegations go to 
constitute a fresh cause of action for the claim 
made, then certainly the cause of action as 
alleged in the second plaint is different from the 
cause ^ of action of the first plaint. If the 
plaintiff fails to establish the additional allega- 
tions, he rnay fail for want of cause of action 
but his suit will not be hit by the provisions of 
O. 2, R. 2. (Pal, J.) SiiERALi Wrimiac/, Tora- 

pali. 202 I.c. 280=15 R.C. 312=75 C.Lj. 
216=46 C.W.N. 513=A I.R 1942 Cal. 407. 

— O. 2, R. 2 — Bar of suit — Prior suit for 
cancellation of lease — Decree — Subsequent suit 
for mesne profits —Maintainability, Vf-Nugopal 
FiLLAi v. Thirugnanavalli Ammal. [See Q. 1). 
IJ36.40, VoL, I, Col. 1453. j 194 I.C. 840=14 
R.M. 109. 

--0. 2, R. 2 — Bar of suit — Prior suit for 

mesne profits — Subsequent suit for possession--- 
Bar. 

Where a plaintiff sues for mesne profits where 
a claim for possession is also open to him, the 
subsequent suit for possession is barred. And 
where the suit for possession is thus barred by 
the operation of O. 2, R. 2, C. P. Code, a subse- 
quent suit for mesne profits is also barred, as a 
person who is not entitled to obtain possession of 
property is not entitled to receive the mesne pro- 
fits thereof. (Almond, J. C.) Mahomed Yu n AS 

AH an Sultan. 198 I.C. 803=14 R. Pesh. 
76=A I.R. 1942 Pesh, 9, 

“ O. 2, R, 2 — Bar of suit — Prior suit for 
possession of land — Subsequent suit for mesne 
profits-^Bar of. 

A fight to the rents and profits of properties 
wrongfully alienated by the adoptive mother of 
the plaintiff rests on exactly the same facts and 
law as the claim to the corpus of those properties, 
possession of the properties, the 
plaintiff does not ask for mesne profits, a subse- 
^ent smt for such mesne profits is barred by 
U. 2, i\. 2, C. P. Code. (Beaumont, C.J. and 
offw, J.) Channappa Girimallappa V The 
Bank. I.L R. ( 1943) Bom. 49=204 

ATT? 296=44 Bom. L.R.735= 

A.I.R. 1942 Born. 338. 

*7”^ ‘0. 2, R. 2— Bar of suit— Prior suit — Person 

suing only for mesne profits — Second suit for 
possession or mesne profits— If lies. Saghir 
Hasan. D • 1936_^p Vol. J, 


(1940) 


-192 I.C. 


CoL. 3293 1 I L.R 
677=13 R.A. 356. 

~ P-2»R 2— Bar of suit— Right to retain 

possession of one property and right to recover 
of another—Separate causes of action 
^ The right of an owner to maintain his posses- 
sion over a particular item of property is quite 
distinct and apart from his right to recover pos- 
session of another item of property from which 
he has been ousted by a trespasser. Where there 
IS an infringement of two separate rights by two 
separate acts of trespass committed by the same 
trespasser they give rise to two separate causes 
action. No doubt if the several acts pf tres- 
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pass are so connected together in point of time as 
to form part of the same transaction they mav 
not give rise to separate causes of action. But 
where the separate acts of trespass are far "remo- 
ved in point of time and are also different in 
character they cannot be said to form part of the 
same transaction. O. 2, k. 2, C. P. Code, does not 
make it incumbent upon the plaintiff to combine 
separate causes of action in the same suit, (hmntt 
and MtiUa, //.) Har Sarupzi, Anand Sarop 
I.L.R. (1942) All. 624=15 R.A. 261=203 I C 
371=1942 A.L.J. 506=1943 A.W.R. ((H.C) 272 
=1943 O.A. (H.C.) 272=A I R. 1942 AH. 410 

— 0 2. R 2— Bar of suit—'^uit for rent 

rega) ding some plots— Subsequent suit regardino 
other plots. ^ 

A suit for arrears of rent or for determination 
of rent on some plots is no bar to subsequent suits 
as regards other plots as the cause of action need 
not be in any way the same. (liar per, S.M. ani 
Shirreff, J.M.) Lal Nau Singh Pratap Bahadur 
Singh v. Bindua Din. 1941 O.A. (Supp.) 861=; 
1941 A.W.R. (Rev.) 1052, 

^O. 2, R. 2 and S. 11, Expl. IV -Bar of suit 

— Title suit for possession dismissed — Subsequent 
suit for redemption of mortgage— If barrei 
Kali Nath Shaha 7j. Manindra Nath Das. 

Q. D .1936-40, Vol. I, Col. 1456.] 191 I.C. 
398=f3 R.C. 226. 

O. 2, R 2 — Cause of action different, 

0. 2, R, 2 (3), C. P. Code, has no application 
where the cause of action in the subsequent suit 
is not the same as that in the earlier suit. A suit 
should include the whole claim with respect to 
one and the same cause of action, but need not 
include every cause of action or every claim which 
the plaintiff may have had against the defendant 
at the time. (Tek Chand and Sale, JJ.) Shuja- 
UD-DIN V. Siraj-ud-din. 195 I.C, 81=14 R,L. 3ft 
=43 P.L.R. 44=A,I.R. 1941 Lah. 139. 

0. 2, R. 2 — Mortgage-Suit for interest 

alone — Subsequent suit for principal and interest— 
Maintatnability. 

If a mortgage deed contains a separate per* 
sonal covenant for the payment of interest and 
compound interest, such a covenant could not be 
ignored simply because in a previous suit to 
recover arrears of interest this stipulation in the 
mortgage deed was not made the basis of the 
claim. A prior suit and decree for interest only 
does not bar a subsequent suit for principal and 
interest as the causes of action in the two suits 
are distinct (Abdul Rashid, J.) Nidhan Singh 

V. Prem ‘^ingh. 194 I.C. 524=13 R.L. 543=A, 
I.R. 1940 Lah. 498. 

-0. 2, R. 2 and Specific Relief Act, S. 42, 

rto'vi&o— Principle underlying — First suit fof 
declaration of title and later suit for possession 
after ejectment — Maintainability. 

does not encourage multiplicity of 
litigation and with that end in view requires that 
all the reliefs which can be claimed at the same 
hme should be claimed in one and the same suit. 
Failure to do so is penalised both by the proviso, 
S. 42, Specific Relief Act and by 0. 2, jR. 2 (2). 
Where a suit for a bare declaration alone is filed 
10 . the first instance and subsequently a suit is filed 
for possession after ejectment of the defendants 
xt would not be maintainable. (Sathe, S.M^ 
Makwa V. JAGESHWAR. 1943 R.D. 393=1943 A. 

W. R. (Rev.) 240. 
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O. 2, R. 2— Scope— Contract for sale of 

immovable property— Subsequent sale in deroga- 
tion of— Suit for specific performance by prior 
vendee— Subsequent suit for possession — If 
barred. See C. t*. Code, Ss. 16, 99 and 0. 2, 
Rr. 2, 3 AND 4, 43 Bom.L.R 293. 

——0. 2, R. 2 -Scope of, 

R, 2 of O. 2, C. P. Code, is not directed to the 
inclusion in one and the same action of different 
causes of action even though they arise from the 
same transactions. {Roberts, and Mosely, /.) 
U Sin V. Ma Ma Lay 1941 Rang.L.R. 14=194 
I.C. 482=13 R.H. 311=A.I R. 1941 Rang 118. 
— — O. 2, R. 3 — Joinder of causes of action — 
Conditions permitting. 

0. 2, R. 3 which permits joinder of causes of 
action is subject not only to the provisions of R. 6 
of the same order which allow the Court to order 
separate trials where it appears that such causes 
of action so added cannot be conveniently tried or 
disposed of together but also to the condition that 
the Court should have jurisdiction in respect of 
all the causes of action involved. (Allsop and 
Verma, //.) Karan Singh v. Kunwar Sen. 
I.L.R. (1942) All. 862=206 I.C. 222=15 R A. 
498=1942 A.L W. 399=1942 A.W.R. (H.C.) 270 
=A.IR 1942 All. 387. 

— — 0. 2, R. 3 — Scope — If controlled by Ss. 3 
and 4. Limitation Act. See Limitation Act, Ss. 3 
and 4 (1941) 2 M.L.J. 244. 

P- 2, R. 3 — Scope of-^Plaintiff if can plead 

inconsistent alternatives. 

R. 3 of O. 2 is designed to meet a case in which 
a plaintiff, not being certain whether his cause of 
action rested on ownership or merely right of 
way, finds himself under the necessity of pleading 
each in the alternative. He has a right to plead 
the alternatives, though inconsistent, in the form 
of a right of ownership or alternatively an ease- 
ment. {Braund, /.) The Managing Committee 
OF JUMAMAsjiD V. Ghasi Ram. 1942 A.L.W. 202. 

— 0. 2, R. 3 — Scope— Suit on mortgage by 
assignee of mortgage— Prayer for mortgage 
decree— Alternative prayer for decree against 
assignor — Mi'^joinder. See C. P. Code, S. 99 and 
0.2, R. 3. 22 Pat L.T. 196. 

0. 2, R. 3— Suit for redemption of mort- 
gage with possession — Claim for rent paid by 
mortgagor to mortgagee's use — If can be joined. 
SuBEDAH Mian v. Sheo Shankar Missir. Q. 

D. 1936-40, VoL, I, CoL. 1457.] 1940 P.W.N. 1028. 
- — — 0.2, R. 3 — Suit to set aside alienation by 
karta of joint Hindu family— AH alienees made 
parties— Suit if bad for misjoinder of causes of 
action. 

Where a member of a joint Hindu family sues 
to set aside the alienations made by the karta of 
the family ranging over a number of years and 
all the alienees are made defendants, the various 
sets of defendants have a community of interest 
in the sense that they all derive their title from 
one and the same person (t.^.) the karta, and the 
cause of action against them is the same as it 
would have been against the karta, if he were 
alive, and hence the suit is not bad for misjoinder 
of causes of action. (ColHster, J.) Inder Baha- 
dur Singh v. Sita Ram, I.L R. ^941) All. 37o 
=195 I C. 145=14 R.A. 21=1941 O.A. (Supp.) 
233=1941 A L.J. 260=1941 A.L W. 324=1941 
O.W.N 457=1941 A.W.R. (H.C.) 124=A.I.R. 
1941 All. 209. 

Q. D. 1—67 
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— — 0. 2, R. 4 — Scope — Suit for specific per- 
formance of contract of sale of immovable pro- 
perty — ^Joinder of claim for possession also— 
Vendor and subsequent vendees made parties— 
Leave of Court — If necessary. See C. R. Code, 
Ss. 16, 99 and 0. 2, Rr. 2, 3 and 4. 43 Bom.L.R, 
293. 

0. 2, R. 6— Proper procedure to be adopted' 

by Court proceeding under. 

It was not the intention of the legislature, that 
where the Court proceeds under O. 2, R 6, C. P. 
Code, the plaintiff should be required to file sepa- 
rate plaints. The proper order to pass in such a. 
case is that the plaintiffs should be given an 
opportunity so to amend his plaint that the allega- 
tions against each set of defendants in respect of 
the various alienations shall be separately set 
out in order that separate issues may be framed 
in respect of each transaction, thus enabling the 
Court to try the suit in sections, each seciion 
forming part of the same proceeding and when 
this has been done, the Court will proceed with- 
the trial of the suit. (Colhster, /.) Inder 
Bahadur ^ingh v. Sita Ram. I.L.R. (1941) 
All. 370=195 I.C 145=14 R A. 21=1941 O.A, 
^Supp) 233=1941 ALJ. 260=1941 A.L.W- 
324=1941 O.W.N. 457=1941 A.W.R. (H.C.) 
124=A.I,R. 1941 All. 209. 

O. 3, R. 1— ‘^«y law’ — Meaning — If refers 

to other parts of the Code. 

The words “except where otherwise expressly 
provided by any law for the time being in f orce”^ 
in 0. 3. R. 1, C. P. Code, do not mean other parts 
of the Code but refer to laws other than the 
Code. (Bose, J.) K. C. Majumdar v. Suraj 
Singh. I.L.R. (1942) Nag. 258=193 I.C. 707= 
13 R.N. 345=1941 N.L.J. 418=A.I.R. 1941!: 
Nag. 205. 

O. 3, R. 1 — Cross examination of expert— 

Is “acting’’ not “pleading” which can be permitted 
to be done by another expert with special power 
of attorney. (Clarke, 7.) Thunnudeo Raghvi 
V. Baldeo Raghvi. 1942 N.L.J. 449. 

O. 3, R. 1 — ‘Party to suit'— Next friend of 

minor plaintiff — Right to appoint recognised agent 
— Power of attorney by next friend authorising 
grantee to act on own account— If empowers 
grantee to file suit and take proceedings on behalf 
of minor— Plaint and pakalat signed by attorney— 
Validity— Amendment— Permissibility. ^ 

The next friend of a minor plaintiff is not 
technically a party to the suit, but for the 
purpose of appointing a recognised agent to take 
some step m the suit, the next friend is to be 
regarded as a party to the suit within the mean- 
ing of 0.3, R. 1, C.^P* Code, and the next friend 
of a minor plaintiff can appoint a recognised 
agent under O. 3, R. 1. But a general power of 
attorney granted by the next friend on the latter’s 
own account authorising the grantee^ to do vari- 
ous acts including filing suits and taking proceed- 
ings on the grantor's behalf would not enable the 
attorney to file suits in the name of an unspecifi- 
ed minor using the grantor's name as_ next 
friend. If the plaint in the suit by the minor is 
signed by such an attorney and is presented by a 
pleader under a vakalatnama executed by such 
attorney, the plaint is not a valid plain* 
suit is not validly commenced. The defect cannot 
be cured by an amendment by striking out the 
signature of the attorney and inserting that 01 


CIVIL, CRIMINAL AND REVENUE. 



3059 


THE QUINQUENNIAL DIGEST, 1941—1945 


1060 


-C. P. CODE (1908). 0. 3. R. 1. 

the grantor of the power of attorney, The only 
course open is to file a fresh suit. (Beaiifftcnt, C. 
J.) Chunilal Bhagwanji V. Kanmal Lal- 
CHAND. I.L.R. (1944) Bom. 66=46 BomL.R. 
25Q-2U I.C. 298=17 R.B. 101=A.I.R. 1944 
Bom. 201. 

’O. 3, R. 1 and 0, 41, R. 1 — Presentation 

•of plaint or appeal by person other than plaintiff 
or appellant or their recognised pleader or agent 
—Validity. C P. Code, 0. 41, R. 1 and 0- 3, 
R. 1. 46PL.R. 96. 

O. 3, R. 1 — Representation of defendant 

absent in enemy-occupied territory. 

The position of a defendant in a suit in British 
3ndia who is absent in enemy-occupied territory, 
is anomolous. There is no legislation for his 
■representation in the suit. A defendant in a 
partition suit was carrying on business in Burma, 
.and a notice of the suit was served on his daugh- 
■iter describing her as the local agent if the defen- 
dant. The plaintiff averred that during his 
absence in Burma the defendant had entrusted 
the management of his properties to his 
daughter. 

Held, that the defendant was not represented in 
any real sense by his daughter. {Akram and 
Blank, TJ.) Rashid Ahmad v. RausannesSa 
Bibi. 49C.WN. 262, 

- — 3, R. 1 and O. 41, R. 1 — Scope and 
•applicability of^ — Presentation of plaint, if an *act 
in any Court ' — Presentation by unauthorised 
Person — Curability — Stage. 

O. 3, R, 1, C. P. Code, contains a general pro- 
vision relating to procedure in Courts and is as 
'much applicable to the presentation of suits as 
^ that of appeals and applications for execution. 
*0. 41, R 1 is in facta combination of the provi- 
sions of S. 26 and 0. 3, fi. 1. The presentation 
■of every document in Court must therefore be 
governed by O. 3, R. 1. The presentation of a 
plaint, memorandum of appeal, or an application 
to the munsarim of a Court is undoubtedly an 
act in any Court’ so that it is imperative that, 
presentation should be made by the party in 
^rson or by his recognized agent or by pleader. 
Though the presentation of a plaint by a person 
imt duly authorized is an irregularity curable at 
the discretion of Court, when no attempt has 
ueen made to get it cured in the trial Court, it is 
j If.*'® set it cured in appeal. (Thomas, C. J. 
and Zia-ul-Hasan, J.) All India Barai Maha- 
SABHA ^ Jangi Lal. 191 I.C. 821=1941 A.W. 

32=13 R.O. 296= 
1949 O.A. 1206=1940 O.WN 1253— AIR 
1941 Oudh 169. 

— Recognised agent — Represent- 
•atiye of Co-operative Bank duly authorised by 
rules of the Bank— If can present petitions and 
*CiCt %it Courts of law* 

■»A representative of a Co-operative Bank duly 
authorized hy the Bank under its rules is incap- 
able of acting on behalf of the Bank in Courts of 
law as he is not a recognized agent. (Davies.) 
Attaullah Khak z;, The Urban Co-operative 
iBANK,^m ^1945 A.M.L.J. 24. 

— — O. 3, R. 2 (b) — Persons indicated in — Who 
•are. 

The persons indicated in O- 3. R. 2 (6)C. P. 
Code, are those -who carry on trade or business 
«n the name of parties who permanently reside 
■oijteide the jurisdiction of the Court and not 
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merely stay there temporarily although it 
may be for an extended period. (Gentle n 
^ Jewraj Heeralal. 46 c 
WN 957=204 I C. 191=15 R.C. 480=77 CT 
J. 15=A I.R 1943 Cal. 13. 

■ O. 3, R. 4 ‘Acting" — Handing over appeal 
to clerk of Court— If amounts to. 

The mechanical act of handing over the appeal 
to the clerk of Court or another officer appointed 
for receiving appeals does not amount to 

acting as contemplated by C. P. Code. It is 
only a ministerial work and similar in nature to 
the payment of process-fee, etc., which the clerks 
of counsel usually do. Consequently a counsel 
can present an appeal on behalf of another duly 
authorized under O 3, R. 4 without a document 
in writing authorising him to do so. (Almond, 
J C. and Mir Ahmad, J.) Giiulam Sarwar « 
Nabi Bakiish. 192 I.C 833=13 R. Pesh. 47= 
A.I R. 1941 Pesh. 1. 

-O, 3, R, 4 — Application to set aside ex 

parte decree — Fresh vakatatnaina — Necessity. 

Where after the passing of an ev parte decree, 
the vakil appearing for the defendant files an 
application for setting it aside, it cannot be said 
that it is bad because no fresh vakalatnama was 
filed by the vakil — a vakalatnama in the usual 
lorm without any expression indicating limita- 
tion on the powers of the vakil, necessarily 
implies that the vakil would have the right to do 
everything that was necessary for the proper 
conduct of the case; and if the case had been 
decided ex parte there is an implied authority 
given to the vakil to have that order set aside 
and the case heard on the merits. (Malik, J.) 
JWALA Devi v. Biirigunath Sahai. I.L.R. 
(1944) All. 592=1944 O.A. (H.C.) 129=1944 
A.WR (HC.) 129=1944 A.L.J. 378=A.I.R. 
1944 All 238. 

O. 3, R. 4 — Appointment of pleader— Dura- 
tion — Termination — Appointment of receiver for 
the estate of party — Effect. 

Where af ter a party is represented by counsel, 
a receiver is appointed for the estate of that 
party unless there is a written intimation to the 
Court from the receiver that the previous 
counsel’s power of attorney is cancelled, the same 
counsel who acted prior to the appointment of 
the receiver is at liberty to proceed with the liti- 
gation in respect of which he was previously 
briefed. (Davies.) Sobhag Mal v. Wazir Bux. 
1942 A.M.L.J. 65. | 

'O. 3, R ^ 4 — Pleader engaged by party. 

Orally authorising another pleader to appear — 
Authority of latter to agree to consent decree. 

^ If a pleader engaged by a party orally author" 
ises another pleader to appear for him, the latter 
can only “plead" but not “act”. He has, there- 
fore, no authority to agree to a consent decree 
being passed against the party, (Tek Chand and 
Ghansham Lalv Baij Nath Syal. 
46 P.L R. 372. 

*0. 3, R. A'— Scope— Advocate of High 
Court (0. S.) — Right to act in mofussil Court 
without vakalat — Presentation of plaint without 
vakalat — Effect — Irreaularitv— Decree— If invalid 
—C.P.Code,S.99. 

An advocate enrolled on the original side of 
the Boidbay High Court is not exempted from 
the requirement to file a vakalatnama authoris- 
ing him to act on behalf of his client in a Court 
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in the mofussil. If he files a plaint in a mofussil 
Court without such a vakalat or document as is 
required under O- 3, R. 4, C. P. Code, there is no 
iproper presentation of the plaint. But the 
failure to comply with the provision regarding 
presentation of a plaint is a mere irregularity ; it 
does not oust the jurisdiction of the Court. If 
the plaintiff and his pleader have acted in good 
faith and without gross negligence, the Court 
would allows it to be cured. The suit must be 
deemed to have been filed when it was first insti- 
tuted, and under S. 99, C. P. Code, the decree 
■passed will not be reversed in appeal on the 
ground of such irregularity, (Divatia and Lokur, 
JJ.) Hirabai Gondalal v, Bhagirath & Co. 
47 Bom.L.R. 808, 

O. 3, R. 4(2) — Scope of appointment of 

pleader — Power to consent to setting aside ex 
parte decree — Fresh appointment if necessary. 

An application to set aside an ex parte decree 
•or dismissal order is part of the proceedings in a 
suit and so in the same way to oppose or consent 
to such an application is also part of the pro- 
ceeding in a suit. Hence ordinarily a pleader 
appointed for the purposes of a suit has power 
to consent to the restoration of the suit dismis- 
sed for default. He does not require a fresh 
power or appointment for that purpose. (Ba 17, 
J -) U Oakw. Ma Khin. 1941 Rang. L.R. 254 
=197 I.C. 406=14 R.R. 121=rA.I.R. 1941 
Rang. 314. 

— — O. 3, 5-— Applicability — Appeals to High 
•Court from original decree of Subordinate Court 
—Service of notice — Procedure — Affixing of copy 
.to office of advocate for respondent — Sufficiency — 
0. 41-.^. R, 6 and R. 22. 

O. 3, R. 5, C. P. Code, is a general provision 
governing all processes of Civil Courts, and 
‘O. 41-A, is a special order relating to the pro- 
cedure in appeal to the High Courts from the 
original decrees of Subordinate Courts. It must 
therefore be inferred that the special provisions 
of 0. 41-A,_ in so far as they are in conflict with 
the provisions of the parts of the Code, must 
;prevail and must govern the procedure relating to 
appeals in preference to the general provisions. 
Since R, 6 of O. 41-A, excludes a notice of appeal 
from the category of processes which can be 
,pro{)erly served by being left at the address for 
service of the party to be served, the inference 
is that such a notice must be served regularly 
■either on the respondent or his advocate, and 
!that service by merely affixing to the office of 
the advocate as provided in 0. 3, R. 5 is not 
service on the party or his pleader for purposes 
■ of limitation for filing memorandum of cross- 
objections under O. 41, R. 22, C. P. Code. 
■(.Wadsworth and Patanjali Sastri, JJ.) Ven- 
kataeaju V. Ramabhaddirraju. 201 I.C. 785= 
15 R.M. 418=1942 M.W.N. 182 (2)=55 L.W. 
115=A.I.R. 1942 Mad. 403=(1942) 1 M.L.J. 
245. 

— ^O. 3, Rr. 5 and 6— Service of notice on 
•registered clerk of pleader— If effective. 

A process served on the registered clerk of the 
pleader is as good a service and as effective as if 
served at the pleader’s office, 
(Shirreff. S.M.) Lal Bahadur v. Mankueb. 
1942 O.W.N. 402=1942 R.D. 491=1942 A.W. 
:R. (Rev.) 293 (2)=1942 O.A. (Supp.) 319 (2). 
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— O. 5, R. 17 — Compliance — Defendant ac- 
cepting summons and copy of plaint— Refusal to 
sign acknowledgment and to hand back summons 
— Effect — If due and proper service. 

Where the defendant, having got the copy of 
the writ of summons and a copy of the plaint 
from the serving officer, refuses to sign an ac- 
knowledgment of such service on the original 
writ and runs away without handing back the 
copy of the summons and the copy of the plaint 
to the serving officer, the defendant is duly 
served. 0.5, R. 17 is mandatory and requires 
that the serving officer should affix a copy oi the 
summons on the outer door or other conspicuous 
part of the defendant’s residence. But where the 
defendant by his own conduct renders it impos- 
sible for the serving officer to affix the copy of 
the summons on the defendant’s house, and to 
carry out the provisions laid down in O. 5, E. 17, 
it does not lie in his mouth to urge that the 
service effected upon him is not a proper service. 
(Chagla. /.) M. R. Ved & Co, v. S. B. Hayeem. 
210 I.C. 64=16 R.B. 164=45 Bom.L.R. 695= 
A,I.R. 1943 Bom. 340, 

O. 5, R. 15— Defendant prisoner of war in 

enemy occupied territory — Service on- Proper 
procedure — Soldiers Litigation Act (IV of 
1925), Sj. 6 and 7. 

When a defendant is a prisoner of war in 
enemy occupied territory the Courts should first 
ascertain whether there is any male member of 
the family on whom service can be effected under 
0* 5, R. 15, C. P. Code, if not and if there is no 
authorised agent, recourse should be had to the 
procedure laid down in Ss. 6 and 7, Indian 
Soldiers Litigation Act. (Tek Chand and Sale, 
JJ.) Raghbir Singh Bhim Singh. 210 I.C. 
593=16 R.L. 170=45 P.L.R. 369=A.I.R, 1943 
Lah. 327. 

O. 5, R. 17 — Affixture on deliberate eva- 
sion — Precautions to be taken and procedure to he 
followed. 

Where it is made to appear that any party is 
deliberately avoiding being served, it would be 
best to obtain an affidavit from the village 
lambardar or other official that the party had 
been in his house shortly before the attempt to 
serve, that the house was the house of the party 
desired to be served and that in his opinion the 
party was deliberately avoiding service. In such 
circumstances the notice could with reason be 
handed to any other person in the house of re- 
asonable responsibility or firmly affixed to the 
door of the house. (.Davies.) Sudarshan Das 
V. Rugha. 1944 A M.L.J. 42. 

-O, 5, R. 17 — "Due service^*— Some servant 

refusing notice — Affixture — When permissible 

Where persons who were to he served with 
notice did not themselves refuse to sign the 
acknowledgment but all that the peon said was 
that “one of the servants refused to take the 
notice,” and it was not shown that that servant 
had been authorised by the persons, upon whom 
the notice was to be served, to receive such 
notice, service by affixing the copy is not suffi- 
cient. (Fael AH, C.J., Manohar tall and Chaiter- 
ji. JJ.) PiRTHVi Chand Lal v. pRABHASATfjt 
23 Pat. 31=212 I.C. 504=10 B.R. 525=16 R.P. 
299=1944 P.W.N. 37=A.IR. 1944 Pat. 41 
XF.B.). 
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'O. 5, R. 17— Proper service~Proo£~Peon 

sending sutnraons thiough maid servant Latter 
not examined— Effect of--Pioper service— If can 
be inferred. Snehalata DevI v. J^nardan 
Pbasad Singh. [See Q D.. l936-’-I0. Vol. 1, Col, 
1465J. 191 1.C. 288=13 R.P. 292=7 B.R. 168. 

■ O, 5, R. 17 — Proper service — Service by 

affixture — Suffice ncy— Evidence of inquiry by 
process-server — Sufficiency. 

Before a Court accepts service by affixture as 
satisfactory, it should satisfy itself that the con- 
ditions prescribed in O 5, R. 17, C. P. Code, are 
satisfied. Where there is no evidence to show 
that the process-server made any enquiries as to 
whether there was any local agent or any relative 
upon whom he could serve the notice, service by 
affixture during absence cannot be held to be 
proper service or due service. (Chatterji and 
Meredith, II.) Gurakna w. Kshetri Mosanty. 
23 Pat. 442=1944 P.W.N. 485=25 Pat.L.T, 
116=10 CutL.T. 51=A.I.R. 1944 Pat. 297. 

O, 5, R. 20 —Substituted service —When to 

be ordered — Appeal adjourned owing to service 
on respondent being insufficient — Notice issued 
for fresh date — Appellant directed to apply for 
substituted service, if respondent evaded service 
— Substituted service, if can be ordered before 
date fixed in notice. 

Where an appeal is adjourned owing to the 
service on the respondent being declared insuffi- 
cient and notice for fresh future date is issued 
and the appellant is directed to apply for substi- 
tuted service if the respondent evaded service, it 
is not open to the (Tourtto pass an order for 
substituted service before the date fixed in the 
notice to the respondent for the hearing of the 
appeal. (Thomas, C. L and Ghulam Hasan, J ) 
Nanhin V. Deputy Commissionfr, Khert. 17 
Luck. 683=200 I.C. 251=14 R.O. 582=1942 
O.A. 160=1942 A.W.R. (C.C.) 163=1942 O. 
W.N. 215. ^ 

—O. 6 — Obscure pleadings — Clarification — 
Duty of Court. 

Where a portion of the written statement is too 
vague and too general to indicate what is meant 
by the defendant and though no attempt is made 
on behalf of the plaintiff to seek a clarification 
of the plea contained therein, it is the duty of 
the Court to call upon the defendant to furnish 
definite particulars of the plea. The practice of 
introducing obscure pleadings with a view to 
taking the adversary by surprise is open to grave 
objection and^ is not unoften likely to lead to 
grave miscarriage of justice. The law imposes a 
on the Judge to clarify the pleadings. 
^homas, C.J. and Ghulam Hasan, J.) Faqir 
Bux Thakur Prasad. 16 Luck. 832=194 1. 
C. 588=14 R.O. 6=1941 O.W N. 801=1941 A. 
L,W. 640=1941 O.A. 519=1941 A.W.R. (C. 
C.) 222=A.I.R, 1941 Oudh 457. 

-O. 6, R. 2 — pleadings — Facts and not legal 

mferences from them must be set out, 

In India as in England, the duty of a pleader is 
to set out the facts upon which he relies and not 
the legal inference to be drawn from them. 
(Lord Porter) GouRi Dutt GanesH Lall v. 
Madho Prasad. I.L.R, (1944) Kar. (P.C.) 85 
=10 BJR. 149=209 I.C. 192=16 R.P.C. 100= 
56 L.W 661=24 P.L.T. 314=1943 M.W.N. 
737=48 C.W.N. 36=A.I.R. 1943 P.C. 147= 
(1943) 2 M.L.J, 417 (P.C). 
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0 6 Rr. 2 and 4 — Pleadings — Statement 

of necessary particulars — Object 

Per Pal, /.—Although pleadings in this country 
are not to be strictly construed, parties should 
not be allowed to ignore altogether the rules of 
pleading which have been laid down by the 
statute According to these rules, all necessary 
particulars must be embodied in the pleadings 
which must not only be concLe but also be pre- 
cise. The whole object of pleadings is to bring 
the parties to an issue and the importance of the 
rules is to prevent the issue being enlarged, 
which would prevent either party from knowing, 
when the case comes for trial, what is the real 
fact to be discussed and decided. (Syed Nasim 
All and Pat. JJ.) I.ohdoh and Lancashire In- 
surance Co Ltd. v Benoy Krishna Mitra, 78 
C.L.J. 129=A.I.R. 1945 Cal. 218. 

O. 6, R. 2— Slut for damages for use and 

occupation Facts to be pleaded by plaintiff. 

In a suit for damages for use and occupation, 
all that the plaintiff need plead is that the land 
belongs to the plaintiff, that the defendant was 
let into possession by him, that he is in use and 
occupation of it and that the claim is for a 
certain figure. Though it is usual to plead that 
the defendant was in occupation with the plain- 
tiff’s permission, this is strictly unnecessary, 
because the Jaw presumes this in the plaintiff’s 
favour once it is shown that he or his predeces- 
sor let the defendant into possession. (Bose, /.) 
Gulabchand V Himat KHiiTSiNG. 203 I.C. 358 
=16 R.N. 84=1943 N.L.J. 143. 

— — ^ — O. 6,R 4 — Fraud —Absence of pleadings— 
Relief on evidence disclosing fraud. 

Where a person relies on the fraud of another, 
it is his duty to say so in his pleadings. In the 
absence of any pleading, even if tfiere is evidence 
of fraud, the Court would not be able to con- 
sider it. (Clarke, /,) AndoU Udaibhan v. 
Jamnabai. 197 I.C. 356=14 R.N. 167=1941 
N L.J. 230. 

O. 6, R. 4 — Fraud— Particulars of to he 


set forth in the plaint. 

General allegations of fraud however stong 
they may be are insufficient. Where fraud is the 
ground of action, the particulars thereof must be 
set forth in the plaint The mere use of general 
words as * fraud,’ ' bogus ’ or ‘ collusion' are in- 
effectual to give a fraudulent colour to the parti* 
cular statements of facts. (Thomas, C.L) C. 
D. Lincoln v Moor Elahi. 204 I.C. 531=15 R. 
O. 364=1942 O.A. 626=1942 O.W.N. 801= 
1942 A.W.R. (C.C.) 361=A.I.R. 1943 Oudh. 
192. 

— — -O. 6, R, 5— Particulars — Power to order 
and to dismiss suit, if not furnished — Order of 
dismissal— Interference by appellate Court— 

I Attitude of Courts with reference to failure to 
give particulars. Baxiram Rudmal v. Gokul- 
DAs Kisanlal (See Q. D., I936-’40 ,Vol. 1, Col. 
1468 ) I.L.R. (1942) Nag. 20. 

■— 0. 6, R. 6 — Scope — If to he read with O. 8, 
R. 2— Suit by landlord for eviction — Notice — If 
to be (alleged —Duty of tenant to plead want or 
insufficiency of notice. 

O 6, R. 6, C. P. Code, must be read along with 
0- 8, R. 2. It is fora defendant to raise by his 
pleading all matters which show that the suit is 
not maintainable. O. 6, R. 6 merely says any 
condition precedent, the performance or occurr- 
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ence of which is intended to be contested, shall 
be distinctly specified in the pleadings. A land- 
lord suing his tenant for eviction cannot antici- 
pate, in the first instance, any contest on the point 
of notice. It is not for him to plead the condi- 
tion precedent at first. It is for the defendant- 
tenant to raise the point if he wishes to contest 
the point, A general averment of the perfor- 
mance of all the conditions precedent is implied 
in every pleading and therefore it need not be 
alleged. {Meredith and Sinha, JJ.) Kri'-hna 
Prasad Singh v. Adyanath Ghatak. 22 Pat, 
513=216 I,C. 111=11 B.R. 97=17 R.P. 115= 
A,I,R, 1944 Pat. 77. 

O. 6, R. 7 — Inconsistent alternative case — 
Introduction in replication— Permissibthty, 

Although an alternative and inconsistent case 
can be set up in the plaint, it is not open to the 
plaintiff to introduce by means of a replication a 
case inconsistent with the allegations in the 
plaint. {Abdur Rahman, J ) Hardial Singh v. 
Jaswant Kaur 209 I.C. 252=16 R.L. 105=: 
45 P.L.R. 190=A.I.R. 1943 Lah, 159. 

- " O. 6, R. 7 — Pleadings— New and different 

ground of exemption from limitation— If per- 
missible. 

Where a suit is instituted after the expiration 
of limitation, the plaintiff should no doubt state 
the ground of exemption, but where he has stated 
a particular ground, he is not precluded thereby 
from relying on any other ground, and particular- 
ly when such ground is a ground furnished by an 
act of the legislature. Where in the plaint, the 
plaintiff relied only upon an acknowledgment to 
save limitation, it is open to him to rely upon S. 5 
of the U. P Temporary Postponement of Exe- 
cution of Decrees Act, 1937 as saving his suit 
from the bar of limitation {Hasan, J) Raj 
Bahadur v. Raja Ram 191 I.C. 305=13 R.O. 
224=1940 A.W.R. (C.C.) 462=1940 O.W.N. 
^88=1940 O.A, 971=A.I.R. 1941 Oudh 111. 

- O. 6, R. 11— Scope and effect of suit for 

eviction— N otice — If to be alleged — Cause of 
action. 

0. 6, R. 11, C. P. Code, does not lay down that 
notice must be pleaded in a suit for eviction. ^ It 
merely prescribes the form which the pLading 
should take in such cases as it is material to 
allege notice. It governs the statement in the 
pleading of anything which is a part of the cause 
of action, as notice may sometimes be. Strictly 
speaking however, a condition precedent, merely 
as such, does not form part of the cause of 
action. (Meredith and Sinha, JJ.) Krishna 
Prasad Singh v. Adyanath Ghatak 22 Pat. 
•513=216 I.C. 111=11 B.R. 97=17 R.P. 115= 
A 1 .I.R. 1944 Pat. 77. 

— — O. 6, R. 14 — One of the plaintiff 1 not sig- 
ning plaint — Others not empowered to file suit on 
his behalf — Effect. 

Where one of the plaintiffs has not signed the 
plaint filed in a suit and the others are not shown 
to have been empowered to file the suit on his 
behalf there is no s lit filed by him or on his 
behalf at all. {Shirreff, S. M. and Sathe, J.M ) 
Sardar Hira Singh v. GanGa BhAjan. 1942 
R.D. 587=1942 O.W N. (B.R.) 470=1942 A. 
W.R. (Rev.) 301=1942 O.A, (Supp.) 327. 

" "0 . 6, R. 14 — * Person duly authorised 
X)ral authority — If sufficient. 


C. P. CODE (1908). O. 6, 17. 

A person is duly authorised as contemplated 
by 0- 6, R. 14, C.P. Code, even if he is only orally 
authorised. (Gentle,!.) Bengal Jute Mills zr. 
Jewraj Heeralal. 204 I.C. 191=15 R.C. 480= 
77 C.L.J. 15=46 C.W.N. 957=A.I.R. 1943 
Cal. 13. 

O. 6, R. 15 — Applicability — Copy of plaint 

filed by orders of Court on original plaint found 
to be missing. 

Where on a plaint being found misbing from 
the custody of Court, the plainiiff is ordered to 
file a copy of the plaint, it cannot be expected to 
bear all the verifications as in the case of the 
original plaint and hence from their absence it 
cannot be pleaded that there is no proper plaint 
before the Court. {Sathe, S. M. and Ross, A.M.) 
Chhotey Lal V Durgawati. 1944 R.D. 152= 
1944 A. W.R. (Rev.) 95. 

(5. 6, R. 16 — Expunging statement — Test 

—Considerations for Court. 

In an application under 0- 6> R 16, C. P. Code, 
for expunging allegations or remarks in pleati- 
ings, the question to be considered by the Court 
is whether the words complained of amount to 
an allegation necessary for the formulation of 
the case set up, either in the way of establishing 
a cause of action or relevant for the purpose of 
the decision of any of the issues arising on the 
face of the pleadings. The test would be whether 
the allegation or statement could form part of 
the evidence-in-chief which the party making the 
allegation or statement would be bound to lead 
for the purpose of obtaining the relief asked for. 
If the allegation or statement is scandalous or is 
irrelevant in the sense that it does not form any 
part of the cause of action and has no bearing 
on any of the issues raised, it will be expunged. 
iCoyoiee, J.) Shamdabani v. Central Bank of 
India Ltd., (No. 2 ') 216 I.C. 226=17 R.B. 137 
=46 Bom. L.R. 335=A.I.R. 1944 Bom. 197. 
O. 6, R. 16 — Scope — ’Amendment of valua- 
tion of relief — Permissibility. 

There is no authority for holding that a valua- 
tion of a relief cannot be allowed to be mended 
under O. 6, R. 16, C. P. Code. The amendment 
of a relief, when it does not change the nature of 
the suit at all, may be allowed as it is within the 
competence of the Court to grant. {Divatia and 
Macklin,!!.) Secretary of State v. Chiman- 
lalJamnadas. I.L.R. (1942) Bom. 357=201 
I.C. 420=15 R.B. 76=44 Bom. L.R. 295= 
A.I.R. 1942 Bom 161. 

— O. 6, R. 17 — Addition to pleadings — Objec- 
tion for first time in appeal. 

It is within the power of the Court to allow 
parties to add to their pleadings and where this 
is done without any objection by the parties, it is 
too late in the day for one of the parties to raise 
objections to it in appeal for the first time. 
(Yorke and Agarwal, JJ ) Mahomed Ejaz Rasul 
V Saivid Alt Mahomed. 16 Luck. 812=194 
I.C. 615=1941 0 A. 506=14 R.O. 18=1941 R. 

D. 431=1941 A.L.W. 613=1941 A. W.R. (Rev.) 
518=1941 O.L.R. 512=1941 O.W.N. 768= 
A.I.R. 1941 Oudh 498. 

O 6, R 17 — AUerationin form of relief-— 

Amendment of plaint — Permissibility. 

The plaintiff, a servant of the defendant cor- 
poration W3S suspended from service as from 1st 
October, 1935 and subsequently dismissed. In 
the plaint he alleged that he was wrongfully 
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dismissed from service on 14th J^Iy, 1941 and 
made a claim for salary from 1st (October. 19o5, 
to 14th July, 1941, as damages for wrongful 
disrais^^al. In the written statement, the plaint 
allegation regarding the date of dismissal was 
denied and it was stated therein that the plaintiff 
was dismissed on 29th May, 1936. The plaintiff 
applied to amend the plaint enabling his claim to 
be made simpliciter for salary instead of as 
damages for wrongful dismissal. , . 

Held, that the amendment related only to the 
form of the relief claimed and not to the sub- 
stance of the case pleaded in the plaint and should 
be allowed to determine the real question in con- 
troversy. (Gwfjf, /■) JaHMHa Na™ Pal tj. 
CoRPORMlON OF CALCUTTA I.L.R. (1944) 1 Cal. 
463=A.I.R. 1945 Cal. 144, , , 

O. 6, R. 17— Amendment-Application to 

amend written statement after decree in parting 
suit under 0» 12, R- ^ Perniissibility. C. P. 
Cope, 0- 12, R. 6. (1945) 2 M.L.J. 439. 

O. 6, R. n—Amendmeni, after limitation 

—Permissibility. , , , . , ,, j 

An amendment of the plaint may be allowed 
even where Hhas the effect of depriving the 
defendant of his right to plead limitation if the 
circumstances are peculiar and special. But 
■where a plaintiff in a pre-emption suit deliber- 
ately omitted a house from the list of the proper- 
ties sought to be pre-empted, he cannot be allow- 
ed to amend the plaint by adding that item of 
property after the expiry of the period of limita- 
tion and the accrual of a valuable right to the 
defence. (Ghulam Hasan, J.) Sheo Nakain v- 
Ram Khelawan. 1944 A.W.S. (C.C.) 302= 
1944 O.A. (C.C.) 302=1944 A.L.W. 634=1944 
O.W.N. 501=A.I.R. 1945 Oudh 135, 

-O. 6, R. 17 — Amendment — Allowing of — 


Rules of procedure have no other aim than to 
facilitate the task of doing justice. Though full 
powers of amendment must be enjoyed and 
should always be liberally exercised, it cannot be 
permitted so as to enable one distinct cause of 
action to be substituted for another, or the 
subject-matter of the suit to be changed. (Verma, 
71 Nasie UnniN w. Baboo Lal I.L.R. (1945) 
All 109=1945 AL.W. 32=1945 O.W.N. (H, 
C.) 32=1945 A. W.R. (HC.) 36=1945 A.L.J. 
136=A.I.R. 1945 All. 197. 

-O. 6, R. n -"Amendment-Alteration in 

nature and complexion of suit— -Suit for posses- 
sion of partitioned property — Alternative case on 
footing of parties being joint— Whether can be 
brought in by amendment. 

Where the suit as brought is for possession of 
partitioned property, an alternative case for 
partition on the footing of the parties being joint 
cannot be brought in by way of an amendment of 
the plaint because the effect of the amendment 
■would be to alter the nature and complexion of 
the suit and the cause of the suit itself. (Yahya 
'AU.J.) Seshachaevulu v Lakshminaeayana 
Cttaevuht. 1945 M.W.N. 707=58 L.W. 612= 
(1945) 2 M L J. 542. 

O. 6, R. 17 — Amendment altering nature of 

suit, cause of action and reliefs— Permissibility in 
appeal — Plaintiff under honest mistake as to legal 
rights — If ground for allowing amendment. 

The fact that the plaintiff was under an honest 
, ^inlstake as to his true legal right is no ground 


C. P. CODE (1908), 0, 6. E. 17, 

for allowing the whole matter to be gone into, 
over again by an amendment of the plaint in 
appeal, which alters the nature of the suit, the 
cause of action and the reliefs, when the suit has 
failed {Broomfield and Mackhn, JJ.) Mad- 
havsang Habibiiai Dipsing Jijibhai. I.L K 
(1942) Bom. 312=202 I.C. 648=15 RB.m 
=44 Bom.L.R. 661=A.I.R. 1942 Bom. 280. 

O. 6, R. 17— Amendment altering nature of 

suit — Introduction of new cause of action arising, 
after suit— Pennisstbihty. 

The power of amendment given to the Court, 
wide though it is, does not cover the granting of 
an amendment to introduce into a suit a cause of 
action which has arisen during the pendency of 
the suit. {Loho, J.) Sobhraj Pritamdas v. 
Variomal Holaram, 198 I.C. 69=14R.S, 127 
=A.I.R. 1942 Sind 4. 

O, 6, R. 17 — Amendment by striking out 

relief beyond J iirisdtciion—I f can be allowed. 

Where of the two reliefs prayed one is within 
and the other beyond the jurisdiction of the 
Court m which the suit is filed and the plaintiff 
prays for amendment of his plaint by striking out 
the latter relief, the Court can allow the amend- 
ment and proceed to try and decide the suit with 
reference to the other remaining relief. (Ismail 
and Mullah, JJ.) Dayawati v. Kesiio Das. 1944 
A.LW.262, 

O. 6. R. 17— Amendment of plaint in 

appeal — Plaintiff suing to recover property in 
personal capacity — If can be allowed to sue as 
trustee. 

Where a plaintiff sued to recover property in 
his personal capacity, and when the written state* 
Imcnt stated that the property was debutter, he 
adduced evidence to show that it was not, and 
thus throughout asserted a hostile title in defiance 
of the trust or endowment, he cannot be allowed 
to amend his plaint in appeal so as to sue as 
trustee, as that would introduce a totally diffe- 
rent, new and inconsistent case. (Nasim Alt and 
Blank, JJ.) Kalyani Prosad Singh v. Boreea 
Coal CO. 49CW.N.810. 

O. 6, R. 17 — Amendment of plaint— Date 


of institution of suit. 

Per Akram, J . — An amendment of the plaint 
should be allowed when it does not amount to 
introducing new matter or new cause of action, 
and the suit should be taken to have been insti- 
tuted on the date when the plaint was originally 
presented. (Akram and Pal, JJ.) Rohini 
Kumar Chakrabarty w. Niaz Mahomed Khan. 
212 I C. 421=16 R.C. 598=77 C.L,J. 93=A.I. 
R. 1944 Cal. 4. 

O. 6, R. 17 — Amendment — Delay in suing 

— Effect— Suit filed almost at end of period 
of limitation — Leave to amend — If to be granted. 
See Mortgage — Mortgage Suit. 45 Bom.L.R. 
489, 

-O. 6, R. 17 — Amendment — Duty of Court. 

While a rigid practice of refusing leave tO' 
amend pleadings is far from commendable, 
Courts should not entertain a case of which the 
pleadings contain no suggestion without taking 
steps to have it pleaded. (Sir George Rankin.} 
Muralidh ar Chattfrjee V International Firm. 
Co.. Ltd 70 I.A 35=I.L.R. (1943) 2 Cal. 13= 
1943 O.A. (P.C.) 56=46 Bom L R. 178=I.L.R 
(1943) Kar. P.C. 30=15 R.P.C. 71=9 B R.287 
=1943 A.L.J. 387=1943 M.W.N. 744=206 L 
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C. 1=47 C.VVN. 497=56 L.W. 283=A.I.R. 
1943 P.C. 34=(1943) 2 M.L.J. 369 (P.C.). 

O. 6, R. 17 — Amendment of plaint — Effect 

on limitation. 

In the absence of an express provision amend- 
ment does not as a rule extend limitation. 
(Braund, J-) Thief Inspector of Stamps v, 
Kallu Singh. 1942 A. L.W. 296. 

O. 6, R. 17 — Amendment of plamt— En- 
larging subject-matter of claim — Permissibility. 

Though the subject-matter of the claim is 
enlarged by including the right to enforce the 
mortgage bond in suit against the properties 
which tbe plaintiffs were entitled in law to en- 
force by the right of subrogation which they 
possessed and to which they had expressly refer- 
red in their written statement in an earlier suit 
an amendment is justified provided it is not 
barred by limitation. (Jiarries> C, J. and Mano- 
har Lall, J.) Tika Sao v. Hari Lal. 195 I.C. 
428=7 B.R. 924=14 R.P. 122=A.I.R. 1941 Pat. 
276. 

O. 6, R. 17 and C. P. Court of Wards 

Act (1899), S. 26 — Amendment of plaint — Gene- 
ral principle — Suit on pronotes — Rule in case 
taker e notice of suit is required to be given under 
S. 26 of the C. P. Court of Wards Act. 

When a plaintiff sues on a promissory note and 
finds that he cannot succeed for some technical 
defect such as want of the proper stamp or 
because the document is not a promissory note 
but a receipt, leave to amend is freely given, 
provided one distinct cause of action is not there- 
by substituted for another and the subject-matter 
of the suit is not thereby changed. In cases 
where notice of suit is required by statute to be 
given as a condition precedent, there can be no 
defect in the frame of the suit if the cause of 
action set out in the notice is substantially the 
same as the one in suit. (Stone, C.J.and Bose, 
J.) SUNDARA Bai V. Ramlal Madhaorao. 1942 
N.L.J. 229, 

O. 6, R. 17 — Amendment of plaint — 

Grounds. 

A plaintiff has a right to amend his plaint in 
any manner he likes and so long as amendments 
prayed for are not contrary to law, or are likely 
to lead to injustice they should be granted!. 
(Gunganath and Dar, //.I Mohri Kunwar v. 
KeshriChand. I.L.R. (1941) All. 558=195 1. 
C. 758=14 R.A. 78 = 1941 A.L.W. 550=1941 A, 
L.J. 376=1941 A.W.R. (H.C.) 188=1941 O.W. 
N. 704=1941 O.A. (Supp.) 394=1941 R.D. 394 
=A.I.R. 1941 All. 298. 

O. 6, R. 17— Amendment of plaint — Late 

stage. 

Where the plaintiff's case thoughout had been 
that the property in suit was non-ancestral and an 
issue as to the ancestral character of the property 
was actually framed, evidence led and a finding 
recorded that it was non-ancestral an amend- 
ment of the plaint by stating that the property 
was ancestral cannot be allowed at a late stage in 
the appeal as it introduced an inconsistent case. 
Even if such amendment were allowed it would 
necessitate a remand for further enquiry as to 
ancestral nature of the property which cannot be 
allowed. (Tek Chand and Din Mohammad, Jl.) 
Karam Dad v. Mohammad Bibi. I.L.R. ('1942) 
Lah, 59=198 I.C. 340=14 R.L. 324=43 P.L. 
R. 737=A.I.R. 1942 Lah. 1 (F.B.). 


O. 6, R. 17 — Amendment of plaint — Late 

stage — Amendment necessitated by defence plea — 
When permissible. 

The plaintiff brought the action to recover 
Rs, 4,000 on the basis of a stamped acknowledg- 
ment executed by defendant I in the plaintiff's 
account book on 9 — 2 — 1936^ The action was 
brought on the last day of limitation for such a 
suit namely on 9th February, 1939. The defen- 
dants admitted executing the acknowledgme nt 
but denied that cash consideration was received 
from the plaintiff on 9th February, 1936. Accord- 
ing to them the acknowledgment was executed 
on the taking of an account of the previous 
transactions between the parties. They contend- 
ed that the document on which the plaintiff sued 
was a bare acknowledgment which could not 
form the basis of the suit. In the alternative they 
demanded that the previous transactions should 
be reopened under the C. P. Debt legislation 
and that they should be given relief in respect of 
the rate of interest charged on the debt and also 
an instalment decree. The plaintiff applied for 
amendment of his plaint explaining that there 
was an agreement to treat the transaction as one 
of cash advance and as the defendants denied it 
the plaintiff by amendment sought to base the 
suit on the original transaction, the limitation 
being saved by acknowledgments. 

Held, the amendment although it may seek to- 
introduce a new case does not seek to introduce 
an inconsistent case and the special circumstances 
of the case justified an amendment. (Clark,/.) 
Seth Mangilal v. Zamsingh. I.L.R. (1942) 
Nag. 478=196 I.C. 190=14 R.N. 85=1941 N. 
L.J. 340=A.I.R. 1941 Nag. 289. 

— I — O. 6, R, 17 — Amendment of plaint — Limi- 
tation — Suit for rent — Amendment to include 
prayer in alternative for damages for use an& 
occupuiion — Permissibility. 

Where a mortgagee in possession sued for rent 
alleging that he had leased the land to the defen- 
dant but on the defendant denying the lease asked 
for leave to amend the plaint by claiming in the 
alternative damages for use and occupation, and' 
on that date the suit was beyond time. 

Held, that the amendment ought to be allowed 
as it involved only the addition of a prayer 
because the new cause of action arose out of 
facts already pleaded and placed in issue in the 
case. (Bose,!.) Gulabchand v Himat Khet- 
siNG. 208 I.C. 358=16 R.N. 84=1943 N.L.J, 
148. 

— ; — O. 6, R. 17 — Amendment of plaint — 
Mistake — No injusitce done and nobody misled-^ 
Suit in the name of a deity when property is 
bequeathed to temple — Amendment justified. 

Where a suit is wrongly instituted in the name 
of the deity when the property is bequeathed to 
the temple, but the irregularity bad neither 
occasioned any injustice nor misled any of the 
parties to the suit and had not resulted in 
any of the questions at issue being improperly 
tried, it would not be right to dismiss tbe suit 
altogether and amendment would meet the ends 
of justice. (Stone, C.J , and Bose, J.) Shri 
Mahadeoji V Baldeo Prasad. I.L.R. (1942)n 
N ag, 92=201 I.C. 220=15 R,N. 33=1941 N.L. 
J. 184=A.I.R. 1941 Nag, 181. 

O. 6, R. 17 — Amendment of plaint-^ 

Order allowing — Effect of—If relates back tQ' 



4071 


THE QUINdUENNIAL DIGEST, 1941— 1945 


1073 


€. P. CODE (1908), O. 6, R. 17, 


date of application for amendment. See T. P. 
Act (as Amenped m 1929), S. 52. 1945 2 M. 
LJ. 72. 

— O. 6, R. 17 — Amendment of plaint — Power 


of Court — Limitations. 

It js quite true that Courts are and ought to 
■be not strict but liberal In the matter of allowing 
amendments, since they exist to decide the 
rights of the parties and not to punish them for 
the mistakes they make in the conduct of their 
cases. Yet, on the wide powers of allowing 
amendment two limitations are now well estab- 
lished. One is that an amendment can in no case 
be allowed which would have the effect of substi- 
tuting one distinct cause of action for another or 
changing the subject-matter of the suit. The 
other is that an amendment ought not ordinarily 
to be allowed which would take away from the 
defendant a legal right which had accrued to him 
by lapse of time— the relevant point of time 
being not the date of the suit or that of the 
•written statement but the time when the question 
falls to be considered. {Chakravartti, J ) 
Birendra Kishore Roy v. Naruzzaman Peada, 
49 C.W.N. 649. 

— — O. 6. R. 17 — Amendment of plaint— Prayer 
for — Procedure to be followed, Eusoof Karwa 
V. Mrs. Niemeyer (See Q.D , 1936-'40, Vol. I, 
Col 3293 ) 194 1.C. 177=13 R.R. 275=A.I.R. 
1941 Rang. 37. 

— O. 6, R. 17 — Amendment — Suit in indivi- 
dual capacity — Objection by defendant to frame 
of suit — Plaintiff persisting in going to trial 
without amendment — Amendment in appeal to 
miake suit representative suit— Permissibility. 
Madina Btbi Sahibav. Ismail Durga Associa- 
tion [See Q D , 1935-40, Vol. XI, Col. 2686.1 194 
I.C. 766=14 R.M. 58. 


O. 6, R. 17 — Amendment of written state- 

ment— Delay — Effect of. 

Mere delay m applying for amendment of a 
written statement is no ground for refusing the 
application, in so far as it may be compensated 
for by the award of costs. But where a new 
case is thereby sought to be sprung upon the 
(plaintiff for the first time, and there is nothing 
to show that the facts newly set up were 
not within the knowledge of the defendant or 
could not be ascertained by him earlier, the 
Court will be justified in rejecting the applica- 
tion. (Bdgley and Biswas, JJ.) Saradindu 
Mukherjee V . Iaharlal Agarwalta. I.L.R. 
(1942) 1 Cal. 326=74 C.L. J. 61=46 C.W.N. 33 
=201 I.C. 353=15 R.C. 174=A.I.Rs 1942 Cal. 


O. 6, R. 17— Amendment — Written state- 
ment — ^Failure to plead invalidity of notice under 
S. 80, C. P, Code — Amendment raising plea at 
late stage when suit would be barred by limita- 
tioi^PermUsibi'ity. See C. P. Code, S. 80. 
45 Bom. L.R. 220, 


— — 0. 6, R. XT— Amendment— -If can he allow- 
ed in Second appeal. 

The plaintiff who brings a suit to set aside a 
sale held by a township officer in Lower Burma 
for arrears of Land Revenue cannot be allowed 
to amend his plaint at the stage of second appeal 
to the effect that parts of Ss. SS and 56, Burma 
Land and Revenue Act, were ultra vires. 
i.Roberts, C.J., Mosely, and Dmkley, JJ.) Ah 


0. P, CODE (1908), O. 6, R. 17. 

Twe V. Ma Mai Sein. 1941 Rang. L R 7—109 

1. C. 372=13 R.R. 248=A.I.R. 1941 Rang.??. 

O, 6, R. 17 — Amendment— Stage — Test- 

Order for costs. 

As R. 17 of O 6, C. P. Code, permits altera- 
tion or amendment of the pleadings at any stage 
of the proceedings in such manner and on such 
terms as may be just, it may be allowed after the 
trial or before the final decree in the case or in 
appeal, or in second appeal, or in revision, or 
even in an appeal before the Privy Council. The 
test to be applied for allowing a-i amendment 
is really to see whether it can be permitted with- 
out causing injustice or injury to the opposite 
party, No doubt adequate compensation could 
be ordered to be made by way of costs to the 
o 'posite party. (Bible, S. M and Acton, A. M.) 
Roshan Singh v Bihk-vm Singh 1945 AW 
R. (Rev.) 208=1945 R.D. 420. ' * 

O. 6, R. 17 — Amendment of plaint — Appli- 
cation to amend suit filed a v against a firm into 
one against an individual in personal capacity— 
When permissible. 

Apart from the question whether a firm 
should be considered a legal entity the nature of 
a suit filed against a firm is different from the 
nature of a suit filed against individual members 
composing that firm. Where therefore a suit is 
filed against a firm it cannot be allowed to be 
amended into a suit against an individual who 
happens to be a partner of that firm. It is a 
case where the plaintiff sought to substitute 
one defendant for another and also sought to 
change the nature of the suit he had filed. 
(Davis, C.J.and Weston, J) Ahmed Moosa 
Bros, v Lilaramtikamoas I.L.R. (1942) 
Kar. 210=207 I.C. 23=16 R.S. 4=A.I.R. 1942 
Sind 93. 

O. 6, R. 17 and O. 7, R. 10 — Amendment 

of plaint — Suit against firm of S — Amendment at 
late stage seeking to substitute ivdtvidual for the 
firm — Permissibility. 

Where an application for amendment was not a 
bona fide one to correct an error of misdescrip- 
tion but to substitute one defendant for another 
and^ was made at a late stage when the claim 
against the proper defendant had become time- 
barred it must be dismissed. W'here it is found 
that a suit is filed against a firm which did not 
exist the plaintiff cannot be allowed to amend 
the suit as one against an individual. The pro- 
per procedure is to dismiss the suit as filed 
against a non existent person. (Davis, C J. and 
Weston, J.) Kewalram Tekchand R' Co. v. 
Shewaram Rochiram. I.L.R. (1942) Kar. 207 
=203 I.C. 344=15 R.S. 76=A.I.R. 1942 Smd 
104. 

7"'" " "O. 5, R. 17— Amendment of plaint— Suit 
for sale on mortgage — Finding that mortgage is 
opposed to statute and unenforceable — Amend- 
ment in second appeal to include prayer for 
possession on the basis of acquisition of title as 
owner by prescription —Permissibility. Maksu- 
mn Lal Sahu V. Niranjan Nath Das fiee 
ao., 1936.’40, Vol. I, Col. 1483]. 1940 P.W.N, 

— 0. 6, R. 17 — Amendment of plaint — When 

not permissible. 

^ While leave to amend will be usually granted 
“ for the purpose of determining the real ques- 
tions in controversy between the parties and e 
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-delay by a party^ is not a sufficient ground for 
refusing permission to amend even at a late stage 
of a trial, yet he cannot be permitted to do so if 
the proposed amendment happens to introduce a 
totally inconsistent case and the application for 
leave to amend is made after a great deal of 
delay. No power has been given to enable one 
distinct cause of action to be substituted for 
another nor to change by means of amendment 
the subject-matter of the suit. (Abdur Rahman. 
J) Haridial Singh v. Jaswant Kaur. 209 1. 
C. 252=16 R.L. 105=45 P L.R. 190=A.I.R. 
1943 Lah. 159. 

~0. 6, R. 17 — Applicability — Leave to 

amend written statement %n appeal—Amendment 
introducing new and inconsistent case 0 / jus tertii 
in suit for^ possession — Permissibility. 

It is indisputable that leave to amend a plead- 
ing is more or less a discretionary matter and 
the power to grant leave ought to be liberally 
.exercised. Although mere delay would not be a 
ground for refusing leave to amend, where the 
.amendment is being proposed with the object of 
introducing an entirely new and inconsistent 
case, it cannot be allowed. It might be possible 
for a defendant to raise an inconsistent or an 
alternative case when he files his written state- 
ment, in the begining, but he cannot be permit- 
ted to advance new positions at the time of 
arguments before the trial Court or ask for the 
written statement to be amended before the 
appellate Court, Leave to amend a written state- 
ment so as to set up a plea of jus teriii, m answer 
'to the plaintiff’s claim for recovery of possession 
of property, ought not therefore to be granted 
on an application preferred to the appellate 
Court. {Abdur Rahman, J.) Subbayya v. Chan- 
®Rayya 198 I C. 506=14 R M. 439=A.I.R. 

1941 Mad.8U=(194l) 2 M L.J. 442. 

— — O. 6, R. 17 — Applicability — Suit for eject- 
ment of mortgagee of occupancy holding— 
Defendant if and when can set up new plea that 
mortgagor died leaving heirs. 

In a suit for the ejectment of a mortgagee of 
:an occupancy holding where it is alleged that 
the mortgagor had died leaving no heirs though 
O* 6, R. 7, C. P. Code, would ordinarily prevent 
the defendant from setting up a new plea that 
the mortgagor had not in fact died childless, yet 
if persons claiming to be such heirs apply to be 
made defendants, it would be advisable to add 
them as parties and decide the case once and for 
■all so as to avoid multiplicity of proceedings. 
{Shirreff, S. M and Sathe, J M) Badri Narain 
Singh v. Jagnarain. 1942 R.D. 354=1942 O 
WN. (B.R.) 265=1942 AW.R. (Rev.) 254= 

1942 O.A. (SttpJ).) 280 (1). 

' "0. 6, R. 17 — Cause of action— Elucidation, 
mot alteration— Suit on promissory note by deceas- 
ed brother of joint Hindu family against survivor 
— Amendment that debt was for family benefit— 
"if can be allowed. 

Where a suit on- a promissory note executed 
liy the deceased elder of the two brothers of a 
joint Hindu family was brought against the sur- 
vivor on the ground that the defendant had only 
acknowledged the debt of the deceased and 
an amendment, that t ’e debt in question was 
'borrowed for the benefit of the joint Hindu 
iamily was sought to be made, 

Q. D. 1-68 


C. P. CODE (1908), O. 6, R. 17. 

Held, that the amendment did not alter the 
cause of action upon which the plaintiff came 
into Court but merely elucidated the reasons on 
which the liability was sought to be enforced 
and that it should be allowed even though on the 
date of the amendment the suit was barred by 
limitation. (Ghulaw Hasan, J.) Sampat Shu- 
KUL V. Subkaran Tewari. 17 Luck. 226=1941 

0. W.N. 1112=1941 A.LW. 928=1941 OA 
827=196 1,0.511=14 R.O. 187=1941 A.W.R. 
(C.C.) 319=1941 O.L.R. 699=A.I.R. 1942 
Oudh 161. 

O. 6, R. 17 — Change in the nature of “Suit 

—Amended claim based on prior loan— Original 
claim based on pronote in renewal of original 
loan — Amended suit by plaintiff as executrix — 
Character of suit if altered — Liability of execu- 
trix for costs. Eusoof Karwa v. Mrs. Nieme- 
YER. \See Q. D. 1936 ’40, Vol. I, Col. 3293] 194 

1. C. 177=13 R.R. 275=A.I.R. 1941 Rang. 37. 


' "O, 6, R. 17 — Conditional order — Accept- 

ance of cost by opposite party— Right to challenge 
amendment. 

Where an amendment of the plaint is ordered 
on condition of payment of costs to the opposite 
side and the opposite side has accepted such 
costs without demur, it is not thereafter open to 
that party to challenge the order. iClwke, J.) 
District Council, Wardha v. Anna Daulat- 
RAO. I.L.R. (1942) Nag. 294=14 R N. 156= 
197 I.C. 76=1941 N.L.J. 371=A,I,R. 1941 
Nag. 273. 

-O, 6, R. n— Discretion of Court— Exercise 


of— Reasonable grounds for amendment — Neces- 
sity — Amendment contrary to original case and 
made at late stage to meet objection as to court- 
fee — Permissibility, 

The granting of an amendment of the plaint 
under O. 6. R. 17, C. P. Code, is discretionary 
and the discretion should be liberally exercised 
in the plaintiff's favour ; but reasonabh grounds 
must be shown for such exercise of discretion 
hypothetical argument being no substitute there- 
for. Where the amendment is applied for at a 
late stage, its objej't being to meet an objection 
with regard to the adequacy of the court-fees 
paid on the plaint and the proposed amendment 
is not consistent with but constitutes a diiect 
contradiction of the original case pleaded, the 
amendment cannot be allowed. {O’Sullivan, J.) 
Hiranand Deoomal V. Murijmad Kundanmal 
I.L.R. (1945) Kar. 84=A.I,R. 1945 Sind 128. 

O. 6, R. 17 — Order directing party to 
amend his plamt— If justified— Revision— Inter- 
ference. Bhagwat Prasad v Fakishleo Tew- 
ari. \See Q. D. 1936-’40, Vol. J, Col. 32941 
1941 A.W.R. (Supp.) 3=1941 O.A. (Supp.) 60 
=A.I.R.194lPat.44. ' "w 

-O. 6, R. 17 — Powers of Court— Suit on 


basis of agreement to pay remuneration for ser- 
vice rendered — Amendment in appeal converting 
suit into one on basis ^ of service on agreed salary 
— Permissibility — Suit on basis of service barred 
on date of^ amendment — If bar to amendment. 

The plaintiff brought a suit claiming 3 sum of 
Rs.ljSOO due to him under a writing in the account 
books of the defendant dated 6—1 — 1937 which 
stated that the plaintiff had helped the defendant 
for the last two years and worked for him, and 
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thatakhata for Rs. 1,500 was tlierefoie execut- 
ed for his remuneration. The cause of action 
was based on the agreement and the suit was 
tried as a suit based on that agreement, although 
an issue was framed and found in favour of the 
plaintiff as to the plaintiff having been _ engaged 
on a salary of Rs. 750 a year. The trial Court 
dismissed the suit on the ground that the agree- 
ment could not be regarded as a promissory note, 
but on appeal, the appellate Court, on the facts 
found, allowed an amendment of the plaint so as 
to enable the plaintiff to base his claim on the 
fact of the plaintiff having served for two years 
on an agreed salary of Rs. 7S0 a year, although a 
suit on that claim would, on the date of the 
amendment, be time barred. In second appeal 
the defendant contended that the amendment 
ought not to have been allowed. 

Held, that the plaintiff’s claim was in no way 
changed, but was still a claim for a sum of 
Rs. 1,500, that the difference between the suit 
upon an agreement recognising service and the 
suit upon the service itself when service was 
held to be proved, was no more than a technical 
difference, and the defendant was not entitled to 
rely on a plea of limitation at the stage on a 
ground which was purely technical. The amend- 
ment was therefore within the powers of the 
Court under O. 6, R. 17, C. P. Code, and was 
rightly allowed. (Mackho, J.) Bai Kamaia v. 
Shankeerao LaxManrao, 209 I.C. 445=16 R. 
B. 141—45 Bom.L.R. 791=A.I.R. 1943 Bom. 
407. 

O. 6. R. 17 and S. 115— Power to allow 

amendment— Object of — Amendment, changing 
nature of suit — Interference in revision. Lach- 
MiN "v. Bhairon Bakhsh Singh. {See Q.D. 1936- 
*40. VoL. I, CoL. 1481.] 16 Luck. 65. 

— — 0. 6, R. 17 — Refusal of amendment— Re- 

vision if lies. See C. P. Code, S. 115 and O. 6, 
R 17— Case decided. 1941 N.L. J. 340. 

-O, 6, R. 17 — Scope — Minor — 'Next friend 

granting general power of attorney on his own 
account — ^Attorney filing plaint on behalf of 
minor and vakalat engaging pleader — Plaint filed 
by such pleader — Validity — Amendment inserting 
next friend's signature after striking out attor- 
ney’s signature — Pernlissibility. See C. P. Code, 
O. 3, R. 1. 46 Bom.L.R. 350. 

— — O. 6, R. 18 — Failure to amend within time 
— Effect — Decree, if inoperative. 

If a party does not avail himself of the leave 
to amend that has been given to him within the 
time prescribed by 0. 6, R. 18, C, P. Code, it may 
be that he loses the right to do it thereafter. But 
the decree does not thereby cease to be opera- 
tive, when it is not expressed to be nor is in fact 
conditional upon the amendment being made. 
(Lord Romer.) Gadadhar Dhir Samanta v. 
Labanyabati Dei. 202 I.C. 373=15 R.P C. 31 
=1942 A.L.J, 650=1942 A.L.W. 671=I.L.R. 
(1942) Kar. (P.C.) 143=1942 O.W.N. 715=9 
B.R. 1=47 C.W.N. 68=56 L.W. 3 (P.C.). 

O. 6, R. 18 — Plaint not amended within 

period allowed by Court^Effect — Liability of suit 
to dismissal. 

Failure to amend a plaint within the period 
allowed by the Court does not render the suit 
r liable to dismissal but merely operates to preven 


C. P. CODE (1908), 0, 7, R. 6. 

the plaintiff at any subsequent period being per- 
mitted to amend his plaint. {Mitchell, F. C.) 
Rahmat-ullah r/. Karim u. 20 Lah.L.T. 145. 

O. 7, R. 2— Applicability— Future mesne, 

profits. 

R. 2 of 0. 7, C. P. Code, has no application to 
future mesne profits; consequently no question 
of putting a separate valuation upon that relief 
can arise. {Katil and Walfofd, JJ.) Chandeani 
V. Babu Singh. 1945 A.L.W. (C.C.) 363=1945 

O. A. (C.C.) 262=1945 A.W.R. (C.C.) 262= 
1945 O.W.N. 398. 

O. 7, R. 3 and O. 20, R. 9 — Immovable 

property — Discrepancy between two descriptions 
—Leading description should prevail. 

Tf there is a discrepancy between the descrip- 
tions given of an immovable property, the lead- 
ing description should be accepted. Where the 
description by plot nunibers is not complete the 
description by boundaries and extent must pre- 
vail for identifying the property. {Verma and 
Beevor,JJ.) MunderLal Saiiu z;. Jiwan Ram. 
23 Pat. 145=220 I.C. 335=11 B.R. 501=1944 

P, W.N. 287=A.I.R. 1944 Pat. 254. 


-O. 7, R. 6 — Applicability — Mortgage suit- 


Personal remedy— Bar of Hmitahon^Grounds of 
exemption from limitation — If to be stated m 
plaint itself — Statement at time of application j or 
personal decree — Sufficiency. 

O. 7, R. 6, makes it incumbent on a plaintiff 
seeking exemption from limitation to state the 
ground or grounds of exemption, but this does 
not mean that he must state the ground before 
the occasion arises for seeking exemption. In 
a mortgage suit if the mortgaged property, when' 
sold is sufficient to discharge the debt due to the 
mortgagee, it would not be necessary to apply 
for a personal decree at all or to show a ground 
of exemption from limitation in respect of the 
personal decree. Of course, the suit itself must 
be in time ; but if the suit is brought in time, 
the plaintiff can plead the ground of exemption 
when it becomes necessary to apply for a 
personal decree (that is, after the mortgaged 
properties are sold and have not realised suffi- 
cient to pay off the mortgage). {Leach, C. 7. 
and Lakshmana Rao, I.) Gopalaswamt Raja- 
piHiVAR V. Naeayanaswami Udayar. I.L.R. 
(1944) Mad. 572=211 1 C 630=16 R.M. 559= 
1943 M W.N. 698=56 L.W. 649=A.I.R. 1944 
Mad. 65= (1943) 2 M.L.J. 501. 

O. 7, R. 6— Exemption from limitation-^ 

New plea in second appeal — Permissibility. 

7, R. 6, C. P. Code, enjoins on the plaintiff 
instituting a suit after the expiry of limitation 
the duty of stating in his plaint the grounds on 
which exemption from limitation is claimed. The 
plaintiff cannot claim such exemption at a late 
stage as e.g., in second appeal. {Grille, C. J. and 
Puranik.J.) Girdharilal t/. Ranoo Raghoji. I. 
L.R. (1943) Nag. 764=213 I.C. 23=16 R.N. 
251=1943 N.L. J. 611=A.I.R. 1944 Nag. 37. 

O. 7 , R. 6 — Exemption from limitation not 
pleaded cannot be allowed. 

Exemption from limitation should not be 
allowed on a ground that has not been pleaded. 
No issue arises except when a material proposi* 
tion of fact or law is affirmed by one party and 
denied by the other, and unless the plaintiff set 
tout in his pleadings the grounds on which h.e 
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claims exemption from limitation no issue on the 
point arises and it is not open to the Court to 
look into evidence in proof of something that has 
not been pleaded. Where however there was an 
oral statement by the plaintiffs’ pleader that the 
plaintiffs relied on the debtor’s admission before 
the Debt Conciliation Board as saving limitation 
it will be unduly technical to hold that the plain- 
tiff cannot rely on that ground of exemption in 
second appeal more particularly when no objec- 
tion was taken in the lower appellate Court. 
{Pollock, /.) Ghansiam Bholaram V. GmijA 
Shankar, I L.R. (1944) Nag. 244=A.I.R. 1944 
Nag. 247 

— O. 7, R. 6 — “Ground’' — Meaning, 

The word ‘ground’ used in R. 6 of 0. 7, C. P. 
Code, means a fact and not a reference to the law 
governing a subject. A Court is bound to take 
judicial notice of all legal enactments. (Shirreff, 
S.M, and Sathe, J M.) Durga Narain Singh v. 
Ramgopal. 1942 O.A. (Supp.) 498 (2)=1942 O. 
W.N. (B.R.) 731=1942 A.W.R. (Rev.) 472 (2). 

— O. 7, R. 10 and U. P. Revenue Court 

Manual) Para. 1011 — Appeal against rejection of 
judgment-debtor’s objections by sales officer — 
Incompetency — Procedure to be followed by Com- 
missioner. 

An appeal against the rejection of the judg- 
ment-debtor's objections by the sales officer can- 
not be dismissed by the Commissioner on the 
ground that no appeal lies to him from the orders 
complained against under Para. 1011 of the U. P. 
Revenue Court Manual. He should only return 
the memorandum of appeal as required by 0. 7, 
R. 10, C. P. Code. {Shirreff, S.M. and Sathe, J. 
M .) SOHAN Lal V . Kedar Nath. 1942 O A. 
(Supp.) 249=1942 A W.R. (Rev.) 223=1942 O. 
W.N. (B.R.) 396 = 1942 R D.485. 

O. 7,R. 10, 0.41, R. 23, O. 43, R. 1 (u) 

and Ss, 104 and 115 — Appellate order setting 
aside order for return of plaint for presentation 
to proper Court — If appealable— Revision. 

An appellate order setting aside an order for 
return of plaint for presentation to proper Court 
and directing the Court to decide the suit accord- 
ing to law is not open to a further appeal. 0. 41, 

R. 23, C. P. Code has no application to such an 
order inasmuch as that rule clearly refers to a 
decree of the lower Court upon a preliminary 
point against which an appeal- is preferred and 
does not contemplate the case of an order, as dis- 
tinguished from a decree under 0 7, R. 10 of the 
G, P. Code, The order that the lower Court had 
jurisdiction is merely an interlocutory order 
which does not decide or terminate the suit and 
hence there is no room for the application of 

S. 115 of the C. P. Code. {Ghulam Hasan and 
Agarwala, IT.) Bhacoley v. Bala Din'. 200 
I.C. 512=15 R.0. 14=1942 O.A. 221=1942 A. 
W.R. (C.C.) 208=1942 O.W.N. 313=A.I.R. 
1942 Oudh370. 

yO. 7, R.^ 10— Applicability — Court holding 

that it has no jurisdiction — Procedure. 

Where a Court holds that it has no jurisdiction 
to entertain the suit it should not dismiss the suit 
but should return the plaint for presentation in 
the proper Court. {Dhavte, Manohar Lull and 
Meredith, JJ.) Arjun Rautara v. Krishna 
Chandra Gajpati Narayan Deo. 21 Pat. 1= 
198 I,C. 353=14 R.P. 420=8 B.R. 361=8 Cut. 
L.T. 53=A.I.R. 1942 Pat. 1 (F.B,). 


C. P, CODE (1908), O. 7, R. 10. 

-~0. 7, R. 10-— Applicability — Some of th4 
reliefs in plaint within the jurisdiction of Civil 
Court and some not— Procedure. 

Where a plaint filed in a Civil Court raises 
issues some of which are within the jurisdiction 
9^ the Civil Couit and the rest are within the 
jurisdiction of the Revenue Court, it is wrong to 
apply the provisions of R. 10 of 0. 7, C. P. Code, 
in Its entirety to the case. The Court might 
exercise its powers under O. 6, R. 16 and strike 
out those portions of the plaint which relate to 
issues not within its jurisdiction as tending to 
prejudice, embarrass or delay the fair trial of the 
part relating to issues within its jurisdiction and 
proceed to try the latter part alone. {Braund, /.)' 
Latu V. Maha Laxmibai. I.L.R. (1942) AIL 

R.A. 400=1941 A.W.R, 
(Rev.) 1141=1941 O.A. (Supp.) 922=1941 A 
L.J. 713=A.I.R 1942 AI 1 S 30 ' 

. . 10 — Application — Civil Revision 

Petition m High Cnurt — Application for return 
for presentation to the District Court as an appeal 
—Competency— Ss. 107 (2) and 141. 

^^®,^®turn of a memorandum of 
Civil Revision Petition from the High Court for 
presentation of the same, as an appeal to the 
District Court on the ground that an appeal woubd 
lie to the latter Court, cannot be allowed. The 
provisi^s of O. 7, R. 13, read with S. 107 (2) and 
S. 141, (T. P. Code, are not applicable to such r 
cpe. {Patanjali Sastri, J.) Rama Kueup w, 
208 I.C. 353=16 R.M. 224 
=55 L.W. 425=1942 M.W.N. 508=A.I.R. 1942 
Mad 657 (2)=(1942) 2 M.L.J. 99. 

O. 7, R. 10 — Court returning plaint for 
^esentation to proper Court — Power of such 
Court or of appellate Court to fix time within 
which plaint should he re-filed. 

Where a Court returns a plaint for being pre- 
sented to the proper Court under O. 7, R. 10, C 
P. Code, neither such Court nor the appellate 
r to which an appeal is filed from the order 
of that Court has power to fix a date or otherwise 
allow time within which the plaint is to be re- 
filed. It IS for the Court in which it is so present* 
ed to consider whether the plaint is within time, 
having* regard to the provisions ox 
the Limitation Act, the plaintiff is entitled to the 
deduction of any time in computing limitation, 
(Mtswas and Roxburgh, JJ.) Sueendra Nath 
Jatind^a N^h.^ 45 C.W.N. 524. 

, . , 10--Institution of suit in Court of 

higher grade-— Order returning plaint after suit 
reaching certain stage involving considerable ex- 
Revision. See C. P. Code, S. IS. 47 C, 

"7".' K- 10— Juritdiction— Order returning 
plaint— Condition precedent for payment of costs 
before presentation of plaint to proper Court- 
Power of Court to impose. See C. P. Code. S 3S 
and 0. 7. R. 10. (1941) 2 M.L.J. 450. 

O. 7, R. 10 — Order returning plaint for 

presentation to Court of lower grade— Latter 
Court, if may be directed to begin from stage, 
reached in Court of higher grade, 

PtT Mukerjea, J. — When a plaint is filed in a 
new Court after being returned by another, if is a 
new suit to all intents and purjioses^and not 
merely a continuation of the old one. The new 
Court, cannot, therefore, he directed to take ufl 
the suit from the stage at which it was left ih the 
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Court returning the plaint, although the latter 
Court IS of a higher grade. {Mnkherjea and 
PaLJf.) MoaiNi iVIoiiAN- D as z; Kumja Behari 
Da^ 208 I.C. 225=16 R C. 333=77 C L.J. 309 
=47 C.V7,N‘. 720=AIR 1943 Cal. 450. 

— O. 7, R, 10 — Ordef under — Competency — 
Court originally not having but iubseqiient by in- 
vested with jurisdiction— If ean return plaint for 
presentation to itself. 

W lere at the lime of the institution of a suit, 
a Court hid no territorial jurisdiction to enter- 
tain it, but before It could pass an order under 

0. 7, R. 10, C. P. Code, it acquired that jurisdic- 
tion by virtue of a Givernment notificition it 
cannot thereafter pass an order un ler 0. 7, R. 10. 
(Yorkeand Qhulam Hasan, JJ.) Audulla Kham 
V, TtRBHUA'J Dorr Singh. 16 Luck, 402=13 

R. O. 265=191 I.C. 703=1941 A.W R. (C.C.) 
3=1940 RD 590=1940 O W.N. 1212=1940 
O. A. 1143=1941 O.L.R. 9=A.I.R. 1941 Oudh 
161. 

———0.7, R 10 — Procedure — Suit against firm 
— Finn found to be _ non-existent— Return of 
plaint for presentation to proper Court on 
ground that deteadant wis an agriculturist — 
Propriety of. See C, P. Code 0. 6, R. 17 and 
O. 7, R. 10. A.I.R. 1942 Sind 104. 

— — O. 7, R. 10 —Return of plaint — Representa- 
tion to. pro per Court— Date of institution. 

It a plaint is returned under R, 10, O. 7, C. P. 
Code, and is presented to another Court m the 
same condition in which it is returned, it must be 
deemed to have been instituted on the 
date on which it was originally filed in the 
first Court and the date of institution does not 
alter with the change in the Court. (Harper, 

S. M. and Sathe,J. M.) Gobardhan Singh v. 
Special Manager, Court op Wards, Mahewa 
Estates, 1941 O.W.N. 713=1941 O.A. 
(Supp.) 365 (2)=1941 R.D, 412=1941 A.W.R. 
(Rev.) 435=1941 A.LJ, (Supp.) 92. 

-O. 7, R. 10 — Return of plaint — When to be 

made and when not to he made. MaNgia v. 
Sakia. [See Q. D. 1936- *40, Vol I, Col 1486 1 

I.L.R. (1941) Nag. 96=191 I.C. 200=13 R.N. 
164. 

— — O. 7, R 10 — Second appeal against dis- 
missal of appeal against order under, if lies. 
See C. P. Code, S. 104 and 0. 43, R. 1. 1942 
O.W.N. 494. 

— — O. 7, R. 10 (1) — Order returning plaint 
for presentation to particular Court — Legality, 
Where the Court finds that the valuition of 
the subject-matter of the suit for the p irpose of 
jurisdiction is not made bona fide but in order to 
effect an improper purpose, the proper order to 
be made under O. 7, R. 10 (1), C. P. Code, is to 
direct the return of the plaint to the plaintiff for 
prest-ntation to the Court in which the suit should 
be instituted after a proper valuation has been 
made. An order directing the return of the 
plaint for presentation to a particular Court is 
not a proper order. (MyaBu and Sharpe, Jf.) 
Kheh Raj v, Durgi. 198 I.C. 673=14 R,P. 
219=A.I.R. 1942 Rang. 10. 

-O. 7, R. 11 — Applicability— Application to 
sue t« forma pauperis. Official Receiver, 
Amritsar v. Sohan Lal Ramji Dass. (See 

2 . D. l936-’40, VOL I, Coc 3294.] I.L.R. (1941) 
ah. 652=191 I.C. 335=13 R.L. 286. 


C. P, CODE (1908), O. 7, R. 11, 

0. 7,R. 11 — Applicability— Memoranda of 

appeal. 

0. 7, R. 11, C. P. Code, applies to tnetno- 
rania of appeal. (MeredHh, 1.) Gaiadhae 
Bhagat z/. More Ch AND. 190 I.C 671=13 pp 
265=7 B.R 126=22 Pat. L.T. 549=A I R 
1941 Pat. 108 ■ * • 

— 7. R 11—Apphcabiliiy—Non-prodiic- 

ttjn of document under R, l\— Refection of 
plaint— Legality, 

A Court aas no power unler O 7, R. U, to 
reject a pUiut for failure to produce a document 
on which the plainull relies and which the Court 
directs him to produce under 0. 7, R. I 4 . The 
punishment for non-produciioii of such a docu- 
ment IS not tiie rejection of the plaint but that 
set out m R. 18 of 0. ^ (Horwill, /.) aIunu- 
SWAMV Mudaliar V . Chengalvarava Naickeb 
210 I.C. 13=16 R.M 350=36 L.W. 396= 
1943 MWN. 436 (2)=A.I.R. 1943 Mad. 645 
=T943) 2 M L.J. 133. 

— 0. 7, R 11 —Applicability— '^uit by one 

indeterminate body against another similar body 
of the same community. 

Where a suit is by one indeterminate body of 
one comraimily against a similar body of the 
same community, and no attempt is made to 
explain to the Court the true p >suion of the 
respective bodies, the plaint is bad and should be 
rejected under 0 7, R ll, G P. Code. (Davis.) 
l^op CsAND V. 0 nkar Lal, 1941 A.M.L.J. ll 

——0. 7, R. 11 — Costs — Appeal— Rejection for 
non-pivment of additional Court-fee within 
time fixed— Costs of preliminory hearing in 
order for additional C nirt-tee — Right of respon- 
dent. See lioMBAY High Court Rules (A.S.X 
R. 130, 43 Bom. L.R. 475, 

-0 7, R. 11 — Dismissal of entire suit for 

non-payment of deficit Court-fee when plaintiff 
abandons part of his claim— Legality. SeeC.f, 
Code. O. 23, R. 1 and 0. 7, R. 11. (1945) 2 M. 


L.J. 473. 
O 7, 


R. 11 and O. 41, R 2Z— Order die- 


missing suit after deci ling preliminary issue as 
to its maintainability — Nature of —Remand by 
appllate Court for further proeeedings— Appeal. 

^ The trial Court framed the following two pre- 
liminary issuess: — (l)Has this Court jurisdiction 
to hear this action and grant the plaintiff the 
relief claimed against defendant No L (2) Do 
not the allegations in the plaint disclose a cause 
of action ? After deciding them it dismissed the 
suit with costs which were taxed on the ordinary 
scale applicable to the decision of the suit on the 
merits. On appeal by the plaintiff, the appellate 
Court remanded the case to ihe trial Court for 
further proceedings, 

Heldt that the trial Court dismissed the suit as 
being not maintainable and did not merely reject 
the plaint under 0 7, R. 11, C. P. Code, and that 
consequently an appeal is competent agam«t the 
remand order under 0- 43, R. 1 (u), (Abdul 
Rashid, J.) Royal Calcutta Turf Club, Cal- 
cutta z;. Kishen Chand 201 I.C. 619 -15 R. 
L. 53=44 P.L.R. 236=A.I.R. 1942 Lah. 179. 

— 7, R. 11 — Plaint not disclosing cause oi 

action — Proper order. 

If a plaint does not disclose a cause of action* 
the only legal order that can be passei in the 
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circumstances is one of rejection of plaint under 
O. 7, R. 11, and not of dismissal. The difference 
is obvious, as in case of rejection by virtue of 
R. 13 of the same order the plaintiff is not pre- 
cluded from bringing a fresh suit on the same 
cause of action, and this highly prejudices the 
case of the plaintiff while in case of dismissal 


this course is not open to him. {Din Moham- 
madf J.) Munilal Ram Chand v. Kalam 
SINCH. 210 I.C. 91=16 R.L, 151=45 P.L.R. 
133=A.I.R. 1943 Lah. 121. 

O. 7, R. 11 — Power of Court — Suit under 

S. 15-D of Dekkhan Agriculturists’ Relief Act — 
Valuation for Court-fee and jurisdiction — Relief 
of plaintiffs See Dfkkhan Agriculturists' 
Relief Act, S. IS-D. I.L.R. (1942) Kar. 488. 

O. 7, R. 11 — Procedure— Failure to pay 

additional courFfee— Correct order to pass — 
Dismissal of suit — Propriety, 

Under O. 7, R. 11, C. P. Code, where the 
plaintiff fails to pay the additional court-fee, 
required of him within the time fixed, the correct 
order is to reject the plaint and not to dismiss 
the suit, though there is very little difference 
between an order rejecting a plaint and an order 
dismissing the suit. (Davis, C. J, and Lobo, /.) 
Fazilat Khatun z/. Rahim Bux. I.L.R. (1941) 
Kar. 102=197 I.C. 590=14 R.S. 112=A.I.R. 
1941 Sind 154. 

O. 7, R. 11 — Procedure — Order for pay- 
ment of required Court-fee within specified time 
-Non-compliance— Proper order — Dismissal of 
suit — Propriety. See Court-Ffes Act, S. 7 ('ll) 
and Sch. II, Art. 17 (vi), I.L.R. (1942) Kar. 
424. 


O. 7, R. 11 — Return of plaintr-When justF 

fied and when not. 

When once a plaint has been presented, that is 
final and unless it is rejected or returned accor- 
ding to O. 7, R. 11, C P. Code, it is to be imme- 
diately registered and a copy of it forwarded 
with notice to defendant. Return of plaint for 
amendments without notice to defendants 
is not proper inasmuch as the defendant is denied 
any benefit that might accrue to him from the 
mistake of the plaintiff. (Davies,) Shiam 
Sunder v. Hari Kishen. 1940 A.M.L.J, 129. 

O. 7, R. 11 — Scope of Courfs powers in 

regard to improper valuation^ 

O. 7. R. 11, C. P, Code indicates that if a 
wrong or an arbitrary valuation is made by the 
plaintiff the Court can compel him to correct it on 
pain of dismissal of suit. But the Code does not 
afford any warrant for the Court itself to amend 
the valuation put upon the claim by the plaintiff. 
(Misra and Koul, JJ,) Bhagwati Prasad Misra 


V, Dy. Commissioner of Barabanki. 1945 O.W. 
N 67=1945 A.WR. (C.C.) 50=1945 A.L.W. 
(C.C.) 67=1945 R D. 172=1945 O.A. (C.C.) 50 
=A.I.R. 1945 Oudh 177. 


II — O. 7, R, 11 — Scope — Order dismissing suit 
against some defendants — Finding that suit 
cannot proceed against them for want of sanc- 
tion of Provincial Governor — If decree — 
Plaint — If to be rejected as a whole. See C, 
P. Code, S. 115. 1941 P.W.N. 25. 

— — O. 7, R. 11 — Scope — Suit for contribution 
—Prayer for relief against specified properties— 
^Absence of prayer for personal decree-~If bar 
to grant of personal decree. 


C. P. CODE (1908), O. 8, R. 1. 

It cannot be said that in a suit for contribution 
praying for relief against specified properties on 
which the plaintiffs claimed a lien, no persona! 
decree can be given to the plaintiffs in the 
absence of a specific prayer therefor. Such a 
contention ignores the provisions of O. 7, R. II, 
C. P. Code, under which a personal decree may be 
given on the analogy of a personal decree given 
in a suit in a mortgage. (Meredith and Shearer^ 
JJ ) Musammat Jagpati Kuar V. Oamri Sahu 
Halkhori Kam. 20 Pat. 811=198 I.C. 521= 
14 RP. 460=8 B.R. 421=23 Pat. L.T 588= 
A.I.R. 1942 Pat. 204. 

— I — O. 7, R. 11 (a) — Applicability — Frivolous 
suit — Inconsistent allegations. 

Where the suit is a frivolous one based on in- 
consistent allegations, it could be dismissed 
under Q. 7, R. 11 (a), C P. Code. (Sathe, J. M.) 
Chhattardhari Ahir V. Ganesh Ahir. 1942 O. 
W.N. (B.R.) 287=1942 O.A; (Supp.) 195= 

1942 R.D. 376=1942 A.W.R. (Rev.) 175. 

O. 7, R. 11 (c)— Power to reject plaint or 

memorandum of appeal after admission. See 
Court-Fees Act, Ss. 5 and 28. 21 Pat. 720. 

; — O. 7, R. 13 — Applicability— Rejection of 

plaint under R. 1\ of O. 1 — Application under 
Ss. 149 and ISlj, C. P. Code, to accept deficit court- 
fee and restore suit. 

Where after the rejection of a plaint under 
R. 11 of 0. 7, C. P. Code, the plaintiff files an 
application under Ss. 149 and 151, C.P. Code, 
asking the Court to accept the deficit Court-fee 
and restore the suit to its original number, there 
is no bar to the Court treating it as a fresh 
plaint under R. 13 of 0. 7 even though there was 
no such specific prayer in the application. (TAo- 
mas. C. J. and Ghulam Hasan, J,) Munshi Ram 
V, The Sun 1 iff. Assurance Company of Cana- 
da. 20 Luck. 268=1944 O.W.N. 336=1944 O. 
A. (C.C.) 228=1944 A.W.R. (C.C.) 228=A.I. 
R. 1944 Oudh 327. 

O. 7, R. 14 — Non-compliance -Rejection 

of plaint— Legality. See C. P. Code, O. 7, R. 11. 
(1943) 2 M.L.J. 133. 

O. 7, R. 14 (2)— Documents included in list 

annexed to plaint — If part of plaint. 

Obiter: The list of documents mentioned in 
O. 7, R. 14 (2), should be treated as part of the 
plaint. (Beckett, J.) Tankidas v. KhushalyA 
Dfvt. 209 I.C. 349=45 P.L.R. 217=A.I.R. 

1943 Lah. 207. 

0. 8, Rr. 1 and 10 — Failure to file written 

statement on the date of first hearing — Discretion 
of Couri~How to he exercised. 

The policy of the law is not to dispose of a 
case on mere technicalities but decide it as far 
as possible on merits after hearing^ parties. 
Hence though a Court would be within its rights 
in permitting or not permitting the written state- 
ment to be filed, when the party had failed to so 
file it on the day of the first hearing, the discre- 
tion ^should be exercised judicially. (Sathe, S. 
M. and Ross, A. Jl^/.) Har Charan v. Rai Ram 
Kishore. 1943 R.D. 537.=1943 A.W.R. (Rev.) 
324=1944 A.L. J. (Supp.) 17. 

O. '8, R. 1 (2) (Oudh)— Production of 

document*— Duty of defendants — Production on 
day of hearing— Rejection — Propriety. 

According to O. 8, R. 1 (2) (Oudh) it is the 
bounden duty of the defendants to file a list p£ 
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the documents to be relied upon on the date o£ 
the written statement and to summon the docu- 
ments, at any rate for the date of issues. If they 
are unable to procure the documents by that date 
they could ask leave of the Court to produce 
them at a later stage. Not doing any of these 
things where a defendant seeks to file two docu- 
ments on the date fixed for evidence, the trial 
Court has perfect discretion to disallow the 
production of those documents. (^Ghulam Hasan, 
I.) Mata Din^/. Imdad Khan. 1941 O. A. 886 
=1941 O.L.R. 839=197 I.C. 158=14 R.O. 266 
=1941 A.W.R. (Rev.) 1005=1941 O.W.N. 
1179=AJ.R. 1942 Oudh 145. 

O. 8,R. 2— Scope— If controls O- 6, R. 6. 

See C P. Code, O, 6. R. 6. A.I.R. 1944 Pat. 77. 
— — O. 8, R. 5 — Applicability — Admission of 
execution of bond for a particular sum on taking 
accounts. 

The admission by the defendant in the suit 
that he executed a bond for certain sum on 
certain date on taking accounts and that he 
agreed to pay the amount on certain date, is an 
express admission which will not fall under 
O. 8, R. S, C. P. Code. This is an example of an 
express admission. (Stone, C. /. and Vivian 
Bose, J.) Udhao Nanaji t;. Narayan Vithoba. 
194 I.C. 120=13 R.N. 356=1941 N.LJ. 134= 
A.I.R. 1941 Nag, 95. 

— — O, 8, R. ^—Applicability --Defendant not 
filing written statement. 

Obiter.— 0. 8, R. 5, does not apply to a case 
where the defendant has not put in a written 
statement. (Davies, C. J. and O'Sullivan, J.) 
Mt. Havaz;. Lokumal Sobhraj. I.L R. (1943) 
Kar. 420=212 I.C. 56=16 R.S. 270=A.I.R. 
1944 Sind 61. 

"O. 8, R. 5 — Denial by necessary implication 

—Statement, that allegation needs no reply. 

A mere^ averment in the written statement that 
an allegation in the plaint needs no reply cannot 
be a denial by necessary implication of such fact. 
(Roberts, C.J, and Dunkley, J.) U Lun v. U 
Chit Hlaing. 1941 Rang.L.R. 101=193 I.C. 

228=4 mL.J. (H.C.) 114=:A.I. 
R. 1941 Rang. 49. 

— — O. 8, R. 6 —Applicability and scope— 
Malabar Compensation for Tenants' Improve- 
ments Act, S. 6 (2) — Suit for redemption of 
Kanom— Decree for arrears of rent in favour of 
landlord getting barred by limitation— Right to 
set-off against value of improvements due to 
tenant. See Malabar Compensation for Ten- 
ants’ Improvements Act, S. 6 (2). ( 1942 ) 1 M. 
Xf.J. 166 . 


“■'1' 6— Claim for set-off— Condition: 

J? 5? too, 1®“' GlRDHARILAt. V. Surajmal. f.S'ei 
dD. 1936-40 VOL. I, Col. 1496J. I.L.R. (194i; 
jNag. 7o3. ^ 


“~0. 8, R. 6— Equitable set-off— Discretioi 
Girdharilal V . Surajmal. [See Q.D 
I^36-’40, Vol. I, Cor .1496.] j.L.R. (1941) Nag 

” yO. 8, R. Equitable set-off or payment— 
Particulars. 

Where in a suit for arrears of royalty dm 
under a mining lease, the defendant raises a pies 
that the plaintitt in fact had been paid all the 
royalty due by adjustments of over-navmAr.*t 


C. P. CODE (1908), O. 8, R. 6. 

paid by him under a mistake and that the defen- 
dant is entitled equitably to set-off those over- 
payments against the royalty due and to become 
due, though it cannot be said that the defendant 
is attempting to set up a right to set off under 
p. 2, R. 2, C. P. Code, it must be held that there 
is raised a plea of equitable set-off or payment 
which can and ought to be considered by the 
Court. (Harries, C. J. and Manohar Lall ]) 
Shiva Prarad Singh v. Sris Chandra Nantit 
22 Pat. 220=210 I.C. 426=16 R.P, 147=10 B 
R. 259=A.I.R. 1943 Pat. 327. 


O. 8, R. 6— Equitable set-off— Permissibih 

ity— Set-off on basis of agreement— Limits. 

It is well settled tliat the provisions of 0. 8 

R. 6, C.P. Code, are not exhaustive because apart 
from a legal set-off expressly provided in regard 
to an ascertained sum of money legally recover- 
able by the defendant from the plaintiff, an 
equitable set-off may also be pleaded in the Indian 
Courts if the defendant’s claim is shown to have 
arisen from the same transaction as the plaintiff’s 
claim. Where set-off is claimed on the basis of 
an agreement, no set-off can be allowed outside 
the terms of the agreement which the Court finds 
to be proved. The question of set-off can arise 
only in regard to aues which are outstanding 
and have not been adjusted in the past. (Fast 
Ali and Chatter ji, JJ,) Shiva Prasad Singhs. 
Lalit Kishore Mitra 22 Pat. 5=206 I.C. 
401=15 R.P. 331=9 B.R. 316=A.I.R. 1943 
Pat. 152. 

O. 8, R. 6 — Right to set-off— Suit by rscei- 

ver appointed under S. 69-//, T . P. Act— Prior 
debt due to defendant from mortgagor — If can he 
set-off. 

If the defendant is sued by the agent he 
cannot set-off a debt due from the principal, 
unless it can be shown that the agent has assented 
to such a set-off. A receiver appointed under 

S. 69-A of the T. P. Act is an agent of the mort- 
gagor, and if he sues the defendant to recover a 
sum of money on the basis of a new contract 
entered into by him, the defendant cannot seek to 
set-off against the plaintiff's claim a debt incur- 
red by the mortgagor prior to the date of his 
appointment. Such a debt is not legally re- 
coverable by the defendant from the plaintiff— 
it is recoverable from the plaintiff's principal 
who is not a party to the suit. (Derbyshire, C. 
J. and Mukherjea, J ) Banerjee & Co. v. Wil- 
fred John Younie. 195 I.C. 141=14 R.C. 50= 
45 C.W.N. 169=A.I.R. 1941 Cal. 308. 


G. 8, R. 6— Scope — Defendant pleading 

set-off— Position of— If bound by O. 2. R. 2. See 
C. P. Code, 0. 2, R. 2. (1942) 2 M.L. J. 43. 

O. 8, R. 6--Scope— Suit by landlord for 

rent Counter-claim by defendant-tenant for 
damages for dispossession— Propriety— Failure 
to pay Court-fee on counter-claim — Right of 
defendant to relief. Jowala Prasad v. Harthar 
Prasad. [. 9^^ Q.D. 1936-'40 , Vol. I. Col. 3294.] 
192 IX. 776=7 B.R. 490=13 R.P. 523=A.I.R. 
1941 Pat. 106. 


O. 8, R. 6 — Set-off and counter-claim— 
Distinction— Defendant' s claim not barred at date 
of suit but barred at date of written statement— 
If can he set up. 

If the claim set up by the defendant is in res- 
of an ascertained sum of money which is 
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less than or equal to the plaintiff's claim in the 
suit, it is a plea of set-off pure and simple, but if 
it exceeds the plaintiff’s claim it is to the extent of 
the excess a cross claim, for, for the excess he is 
to be given a decree against the plaintiff in the same 
■action.^ By the terms of 0.8, R. 6, C. P. Code, 
the claim must be legally recoverable, that is, 
must not be a dead claim. If the defendant does 
not claim a sum in excess of the plaintiff's claim, 
■on principle the relevant enquiry would be 
whether it was a dead claim at the date of the 
plaintiff's suit. Where however the defendant 
pleads for a sum of money which is in excess of 
the plaintiff’s claim, he occupies to the extent of 
the excess the position of a plaintiff in a cross 
■suit, and in such a case and for the excess amount 
time is to be reckoned not from the date of the 
plaintiff's suit but from the date when he filed his 
written statement. (Mitter and Khundkar, JJ.) 
Harendra Nath Chaudhury^^.Sourindra Nath. 

I. L.R. (1942) 2 Cal. 485=15 R.C. 418=76 C.L. 

J. 396=203 LC. 336=46 C.W.N. 882=A.I.R. 
1942 Cal. 559. 

O. 8, R. 6 and O. 20, R. ig~^Set-off— 

Court-fee payable — Equitable set-off — Nature of. 

In suits other than money suits, no matter what 
sort of set-off or counter claim is made, either the 
written statement will take the form of a suit for 
accounts or no matter what other form it may take 
it must be accurately assessed by the defendant and 
thereon an ad valorem court-fee will be payable. 
In money suits according to R. 6 of 0 8, C. P. 
Code, only an ascertained sum may be set-off. In 
such suits the written statement is precluded 
from taking the form of a suit for accounts or 
from taking any form whatever except that of a 
•claim for an ascertained sum to be credited to 
the defendant. The court-fee will be payable ad 
valorem on the ascertained sum claimed and the 
defendant will be precluded from obtaining any 
greater amount in the decree. In Indian law no 
such thing as equitable set-off exists. It is only a 
legal fiction. {Davies.) Begum Bimv. Onkar 
Lal. 1945 A. M.L.J. 16. 

0.8, R. 6 and Court Fees Act, Sch. I, 

Art. 1 — Set-off — Payment of Court-fee — Neces- 
sity — Amount. Girdhari Lal v. Surajmal. [See 
Q. D. l936-’40, VoL. I, Col. 1499.] I.L.R, (1941) 
I^ag. 753. 

— O. 8, R. 6 — Set-off and counter- Claim- 
Withdrawal of plaint— Effect, 

In the case of a regular set-off, such as is con- 
templated by 0> 8, R. 6, C. P. Code, if the plain- 
tiff’s claim breaks down for any reason including 
withdrawal then the defendant would be entitled 
to have his set-off considered by the same Court 
and he could be given a decree for a set-off in the 
same suit, but where his claim is not a regular 
-set-off but is a counter-claim, then, if the counter- 
claim lies in the Small Cause Court he cannot 
agitate it in the regular Court. (Clarket /.) 
Jamnabas V. Bfharilal. 196 I.C. 544=14 R N. 
110=1941 N.LJ. 382=A.I.R. 1941 Nag. 258. 

— O. 8, R. 6 — Set-off under and set-off in 
liquidation proceedings — Difference between. 
See Company— Winding up— Set-off. 1941 O. 
W.N. 548. 

O. 8, R. iO— Applicability —Failure to file 

written statement as required by R. 1— Order 
under R,. 10— Legality, 


C. P. CODE (1908), O. 9, R. 2. 

0. 8, R, 10, C. P. Code, applies only to some 
default of a party under R. 9, an order under 
R. 10, cannot be passed if a defendant fails to file 
a written statement when required to do so under 
R. lofO. 8. (King and Bell, JJ.) Nagarath- 
NAM PiLLAl Kamalathammal. 58 L.W. 179 
=1945 M.W.N. 225=A.I.R. 1945 Mad. 299= 
(1945) 1 M.L.J. 394. 

O. 8, R. 10, 0. 15, R. 1 and 0. 17, R. 2- 

Summons giving a date for filing written state- 
ment and a later date for settlement of issues — 
Defendant neither appearing nor filing written 
statement on ^ the date fixed for it — Ex parte 
decree — Legality— Applicability of 0. 8, R. 10, 
0.1S,R. land 0.17, R. 2. 

The summons issued to the defendants fixed 
the 25th Eebruary for filing’the written statement 
and the Sth of March for the settlement and fram- 
ing of issues. The defendants did neither appear 
on the 25th February nor file the written state- 
ment. The suit was decreed ex parte on the 28th 
February. On an application to set aside the ex 
parte decree on the Sth of March, 

Held, that the defendants were not compelled 
to file a written statement as they were not defini- 
tely directed to do so by the Court. In the cir- 
cumstances the defendants were not bound to 
appear on the 25th of February. The Court was 
not entitled to pass a decree against the defen- 
dants on the 28th February, None of the provi- 
sions of R. 10 of 0. 8, R, 1 of O. 15 and R. 2 of 
0. 17, C. P. Co4e, apply to the case. (Allsop and 
Malik, JJ.) Ram Rakhan v. Govind Das. I.L. 
R. (1945) All. 499=1945 O W.N. (H.C.) 176= 
1945A.L.J. 245=1945 A.W.R. (H.C.) 186= 
1945 A.L.W. 191=A.I.R. 1945 All. 352. 

- - O. 9—Ap plicability—Execiiiion proceedings 

— Power of Collector to dismiss such proceedings 
in default. 

There is no specific provision of law authori- 
sing a Collector to dismiss execution proceedings 
in default. O. 9 does not apply to such proceed- 
ings. (Binney, F.C.) Kalka Peas ad v. Mt* 
Sahidabi. 1943 N.L J. 509. 

O. 9 and S. 151 — Restoration of execution 

application dismissed for default after fresh ap- 
plication is barred— Pozoers of Court. 

Although O. 9, C. P. Code, does not^ govern 
execution proceedings, the Court has jurisdiction 
to restore an execution application dismissed for 
default under its inherent powers, even though a 
fresh application has become time barred. 
(Thomas, CJ. and Ghulam Hasan, J.) Bajrang 
Bahadur Stngh v, Suraj Naeain Singh. 20 
Luck. 317=1945 O.W.N. 224=1945 A L.W. (C. 
C.) 209=1945 A.W.R. (C.C.) 102=1945 O.A. 
(C.C.) 102=A.I.R 1945 Oudh210. 

O. 9, R. 2— Powers of Court-r-Plaintiff not 

depositing full process-fee for service on all defen- 
dants — Court, if bound to serve some defendants 
only with process-fee at its disposal — Defendants 
not served and absent on date fixed for hearing — 
Dismissal of suit— If without jurisdiction. 

If a plaintiff does deposit sufficient process- 
fees for service on all the defendants and fails to 
deposit the balance of fee before the date fixed 
for the hearing of the suit, the Court will be 
justified in dismissing the suit for default The 
fact that the defendants are not present on the 
date of hearing makes no difference, because 
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their absence is due to the non-payment of the 
process-fee. It is not open to the plaintiff to 
contend that the Court should serve at least the 
defendants for whose service the money paid will 
be sufficient. If the plaintiff wishes the Court to 
issue process to some of them he must specify 
which of them he desires to serve. It is not for 
the Court to decide which of the defendants are 
to be served, because the plaintiff must after- 
wards complain that the Court had exercised an 
unwise discretion by serving unsubstantial defen- 
dants and omitting to serve notice on substantial 
defendants. The plaintiff cannot be allowed to 
put the Court in such a position. (Agarwohy J.) 
BHUNESHWAlil Kuer V, Sama Kuer. 194 I.C 47 
=13 R.P. 650=7 B.R. 678=A.I.R. 1941 Pat. 
402. 

O. 9, R.^ 3 — Applicability — Date fixed for 

proof of service — /Vo steps taken and plaintiff 
failing to appear — Dismissal for default — 
Legality. 

O. 9, R. 3, C. P. Code, has no application unless 
a date has been fixed for the appearance of the 
defendant and neither party appears when the 
suit is called on for hearing. Where a date is 
fixed merely for proof of service on the defen- 
datU ii the proof is not^ forthcoming on the date 
so fixed, an order dismissing the suit on that date 
for default on the ground that the plaintiff does 
not appear and has not taken steps, is illegal. 
(Varma and Rowlandy JJ.) Ram Ranhijaya 
Prasad Singh Sakalpat Tewary. 196 I.C. 
592=14 R.P. 212=8 B.R. 45=22 PatL.T. 952 
=A.I.R. 1942 Pat. 56. 


• ^ — Applicability — **Hear- 

%ng ’^Meaning of — Summons returned as served 
F lain f iff ordered to prove service and to file 
registered cards by a certain date—Failure to 
comply-^Plaintiff absent when suit called on— 
Dismissal for default-~-Propriety, 

The word ** hearing’’ in R. 3 of O. 9, C. P. 
Code, cannot be read as meaning hearing of the 
evidence in the case. It is used to indicate that 
when a summons has been issued upon the 
aetendant calling upon him to appear on a parti- 
cular date, if the parties fail to appear when the 
hearing oh that date, the 
plaintiff s suit IS subject to dismissal for default, 
bumraons w. re issued to the defendants in a 
17— -7 — 1940 for settlement of issues, 
xSy that date the summons had been returned as 
served and the plaintiff was called upon to prove 
^rviceand to file registered cards by 29—7—1940. 
On that date the plaintiff filed hazri hut did not 
comply with the order of 15— 7— 1940. He was 
directed to conoply with that order by 1 — 8 — 1940 

called out, 

but the plaintiff did not appear and no steps were 
taken on his behalf. The suit was then dismis- 
It was contended that the Court 
should have proceeded under O. 9, R. 5. 

j applied only when 
summons liad been returned as unserved and as 
c u /"““ions had been returned 
application; (2) that as 
parties were present, the conditions 
requisite for an order under O. 9, R. 3 were pre- 
was rightly dismissed for 
/.) Ram Ran Btjaya Pd. 
biNGH V, Achaiya Kumar Tewaei. 22 PatL T 


C. P, CODE (1908), O. 9, R. 5. 

T e *;P'rE’, ^ “^^Etismlssalofsuitfor 

default— When can be made, ^ 

A suit cannot be dismissed for default unless 

and until a date was fixed for the appearance of 
the defenrlant and^ the plaintiff did not appear 
on that date. {Mir Ahmad y J.) TV4t. Hamidaw 
V, Mt. Sharifan. 207 I.C. 174=16 R Pesh 1 
=A.I.R. 1943 Pesh. 51. * 

' ' ' , ^ ^ S-ud O. 22, R. 4 — Dismissal of 

suit tinder O. 9, R. 3— Death of defendant prior 
to — Restoration and substitution— Time for. 
Where after a suit was dismissed under 0. 9 
R 3, it was found that the defendant had died sl 
day earlier and application for restoration and 
substitution was made more than 30 days after 
the dismissal but within 90 days of the death of 
the defendant and it was allowed in the lower 
Court, heldy that in the circumstances of the 
case there was no reason to interfere in revision 
with the order passed. (Shirreff, J.M.) UmMat- 
ul-Habie Begum v. Begam. 1941 0 A 

(Supp.) 609=1941 R.D. 662 (2)=1941 A.W.R" 
(Rev.) 669. 

~ G. 9, Rr. 3 and 4 and S. 151 — Suit stayed 
under S. 10 C. P. Code — Neither party appearing 
on date subsequently fixed— Order dismissing suit 
—Application for its revival— Remedy of 
Ptatntiff, 

•D j Gourt has made an order under S. 10, C, 
r. Code, staying the proceedings in a suit.it has 
no jurisdiction to fix further dates for the hear- 
ing of the suit unless moved to do so by either 
party. If therefore neither party appears on adgte 
subsequently fixed, the Court cannot dismiss the 
suit under O. 9; R. 3, C. P. Code. The remedy 
of the plaintiff to revive the suit is, therefore, 
not by an application under O. 9, R 4, but under 
S. 151, C. P. Code. (BobdeyL) Goverdhan z/i 
Hemraj Singh. I.L R. (1944) Nag. 408= 
1944 N.L.J. 354=A.I.R. 1944 Nag. 335. 

* ;-0, 9, R. 4— Restoration of suit — Notice of 

hearing of suit — If should be given to defendant 
—Ex parte decree passed against him — Reiision 
— Limitation, 

Although a defendant is not entitled as of 
right to a notice of an application for restora* 
hon of the suit made by the plaintiff under O. 9, 
R. 4, C. P. Code, it is but equitable to hold that 
if such an application is made and allowed, the 
Court should fix the case for hearing parties and 
give notice of the hearing to the defendant, and 
Pi*oceed ex parte against him. If however, 
the Court proceeds ex parte against the defen* 
dant and pass a decree against him, an applica* 
tion in revision filed by him within time from the 
date of his knowledge of such decree is not 

r j rime, atthough it is long after the date 
oi the decree. (Puranik, J.) Ramchandra v, 
Sabadeo I.L.R. (1945) Nag. 312=1945 N,L. 
J. 156=A.I.R. 1945 Nag. 18S; 

_ . 9 )?’ ^■^—Applicabilify — Appeals. 

U. 41, L. p . Code, provides so compIet€ka Code 
to govern appeals in the matter of payment of 
Charges for notices to respondents and the con- 
sequences for any default therein, that not only 
IS repurse to O. 9, R. 5 unnecessary but it is by 
implication excluded in the case of appeals. 

rVr ^atanLal V. Zahoor-ul-Hasan. 
1942 A.L.W. 56. 

~ O. 9, R. 5— Applicability— Summons retur* 
ned served— Plaintiff failing to comply with 
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order requiring him to prove service and to file 
registered cards by date of hearing — Procedure 
■ — Dismissal for default — If justified See C. P. 
Code, O. 9, Rr. 3 and 5. 22 Pat. L.T. 950. 

O. 9, Rr. 6 and 8 — CaUmg of the case and 

disposal in the absence of parties — Proper pro* 
cedure. 

When a case is called on in its turn and all the 
parties are not present, it should be put aside f,or 
sometime and then called on again, though there 
is no legal obligation to do so. If then a party 
fails to appear, an order may be passed ex parte 
against him without v^aiting till it (the CourC* 

rises for the day. (Saihe, S M, and Dible, I.M ) 
Bhore c/. Mahomed Alt Khan. 1944 R.D. 364 
=1944 A.WR. (Rev.) 181. 

O. 9, Rr. 6, 7 — Decision to proceed ex 

parte — Effect — Defendant if can appear at sub* 
sequent stage. 

Where the Court decides to proceed ex parte 
under 0. 9, R. 6, it means that it proceeds ex parte 
not for the rest of the suit but only until the 
defendant re-appears. (Pollock, J ) Devidas 
Ganpatrao V. SuNfiFRLAL. I.L.R. (1944) Nag. 
442=211 I.C. 377=16 R.N. 199=1944 N.L J. 
142=A.I.R. 1944 Nag. 77. 

O. 9, R. 7 — Applicability — Defendant de* 

dared ex parte and case adiourned for evidence 
— Application oit adjourned date to set aside ex 
parte proceedings — Duty of Court. 

Where after declaring a defendant ex parte 
the case is adjourned for evidence, the defen- 
dant applies on the adjourned date to set aside 
the ex parte proceedings, the case is governed by 
O. 9, R. 7, and the Court is bound to give the 
applicant an opportunity to support his conten- 
tions There is no reason why a defendant 
should ordinarily not be allowed to take part in 
the proceedings of pending case from the stage 
at which he puts in his appearance. (Shirreff, 
S.M. and Sathe, Ram Sarup Singh v. 

Mahabir Singh. 1942 R.D. 722=1942 A.W. 
R. (Rev.) 395 (2)=1942 O.W.N. (B.R.) 594= 
1942 O.A. (Supp.) 42 (2), 

O. 9, R. 7 — Applicability — Soldier defen* 

dant declared ex parte — Right to intervene and 
defend suit thereafter — Conditions — Suspension 
of proceedings— When to he ordered— Soldiers 
Litigation Act, Ss. 6 and 10. 

A defendant who has made default in appear- 
ance and against whom the Court has decided to 
proceed ex parte is not entitled to appear and 
defend the suit at any subsequent time (before 
suit) as of right and without assigning good 
cause. The fact that he is a soldier serving in 
the Army, makes no difference. The position is 
the same both under O, 9, R. 7, C. P. Code and 
under S. 10, Indian Soldiers Litigation Act. The 
words of O. 9, R. 7 are unequivocal and make 
it plain that the only circumstance in which a 
defendant who has omitted to obey the summons 
can be heard in answer to the suit is when he 
appears and assigns good cause for his previous 
non-appearance. A soldier defendant who has 
been declared ex parte cannot also succeed in 
obtaining suspension of proceedings under S. 6 
of the Indian Soldiers Litigation Act, while the 
ex parte order is in force. So long as the ex i 
parte order is in force, the interest of the soldier ' 
Q, D. 1—69 


C. P. CODE (1908), O. 9, R, 6. 

defendant in the proceedings is “ merely of a 
formal nature^^ within the meaning of the second 
part of proviso (b) to S. 6, and therefore the 
Court will not suspend the proceedings under 
S. 6. It is always a serious step to suspend liti- 
gation indefinitely and the Act is designed tof' 
ensure that a suit shall not be held up unless 
justice really requires it (O'Sullivan, L) 
Hariram t/. Pribhdas. I.L.R. (1945) Kar. 1= 
A.I.R. 1945 Sind 98. 

O. 9, R. 8 — Dismissal for ^ default of trans* 

f erred cases — Duty of transferring Court. 

If a case is transferred during the course of 
the day, from the principal Court to the extra 
Court, the fact must be announced in the original 
(iourt and if names are called out, they should be 
called out by the Court peon of the Court frot^ 
which the case has been transferred. It is obvi- 
ously necessary to take great care in this connec- 
tion for parties can hardly expect that their 
cases will be transferred without warning. 
Where such a procedure is not followed an order 
of dismissal for default by the transferee Court 

liable to be set aside. (Davies, C.J.) Abdul 
Rashid v. Nasirabad Urban Bank, Ltd. 1943 
A.M.L.J. 62. 

O. 9, R. 8 — Non-appearance of^ plaintiff — * 

Day fixed for written statement — Dismissal if 
ju,^tified. 

On the date fixed for the filing of written 
statement there is no necessity for the plaintiff' 
to be present. A dismissal for his absence on 
that date is illegal (Davies.) Bisal Singh v., 
Baj Mai. 1941 A.M.L. J. 39. 

O. 9, R. 9 — Applicability — Appeal — 

Pleader for appellant absent— Procedure— Dis* 
missal for default— Presence of party — Effect. 

Where the pleader authorized to appear for 
the apoellant in an appeal is absent, the Court 
is bound to treat the appeal as one in which the 
appellant is absent, though he may be physically 
present in Court and to dismiss it for default. 
The appeal cannot be disposed of on the merits 
in such a case. (Horwill, J.) China Basava 
.Satyanarayana V . H. R. E. Board Madras, 
1945 M.W.N. 328=58 L.W. 297=AJ.R. 194S 
Mad. 300=(194S) 1 M.L J. 331. 

O. 9, R. 9 — Applicability — Application for 

probate of will — Dismissal for default — Remedy;. 

The provisions of O. 9, R. 9 have no applica- 
tion to the case of an application for grant of 
probate of a will. The dismissal of such appli- 
cation for default cannot debar a second applica- 
tion tor probate. (Harries, C. J. and Manohar 
LaU JO Gorak Ahir v. Jamuna Ahtr. 22* 
Pat. 273=208 I.C. 536=16 R.P. 73=24 P.L.T. 
221=10 B.R. 73=A.I.R. 1943 Pat. 281. 

O. 9, R. 9 — Applicability — Application 

under O. 21, R. ,100— Dismissal for default— 
Application for restoration — Competency, 

O. 9, R. 9. C. P. Code? is not inapplicable to pro- 
ceedings under O. 21, R. 100; hence an applica- 
tion under 0. 9, R. 9 does lie in respect of order 
dismissing applications under 0, 21, R. 100» C. P* 
Code, for default (Varma and Imam. //.) 
Gupteswar Chandra Deo v. Narasimham. 219 
I.C. 30=18 R.P. 11= B.R. 343=26 P.L,T. 
42=Cut.L.T. 84=A.I.R. 1945 Pat. 132. 

O. 9, R. 9 - AppUcahility — Application 

under S. 73, Madras Village Courts Act—Dxs^ 
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missal for default due to absence of pleader for 
applicant — Restoration-^Remedy of applicant — 
Refusal to adjourn case for short time to enable 
f leader to appear — Revision — C, P. Code^ S, 115* 

" There is no provision in the Madras Village 
Courts Act or in the C. P. Code for the restor- 
ration of petition under S. 73 of the former Act 
which are dismissed for default. 0- 9, R. 9, 
CP. Code, does notjapply to proceedings under 
the Village Courts Act and S. 141, C. P. Code, 
cannot be invoked in order to enable an appli- 
cant to avail himself of the remedy under O, 9, 
R. 9, C. P. Code. Where an adjournment of a 
petition under S. 73 so as to enable the petitio- i 
ner’s pleader to be present is refused and the 
petition is dismissed for default, such a refusal 
■will be an error in the exercise of jurisdiction 
-and the order of dismissal may be interfered 
with by the High Court under S. 115, C. P. Code. 
{Byers, 7.) Somanna v. Chtnnayya. A.I.R. 
1945 Mad. 107=(1944) 2 MXJ. 390 (2). 

^O. 9,^ R. 9— Applicability — Civil Revision 

Petition — Dismissal for default — Jurisdiction to 
restore S. 151. 

The High Court has no jurisdiction to restore 
to the hie Civil Revision Petitions which have 
-been dismissed for default of appearance. 0.9. 

R. 9. C. P. Code, does not apply to Civil Revision 
Petitions; nor does S. 151, CP. Code, confer 
upon the Court the power to exercise a jurisdic- 
tion which it does not otherwise possess. {Byers, 
7.) Ramamurthi Iyer Meenakshisundaram- 
mal. 57 L.W. 616=A.LR. 1945 Mad. 103= 
(1945) 1 M.L.J.4. 

O. 9. ^ R. 9--ApplicabiIity— Dismissal on 

report of no instructions by plaintih’s counsel on 
refusal of a further adjournment on the adjour- 
ned date. See Q, P. Code, 0 17, Rr. 2 and 3 and 
O. 9, R. 9 (All.). 1943 A.L.W. 500. 

— O, 9, R. 9— ’Applicability — Execution peti- 
tion dismissed for default— Power of Court to 
restore— Inherent powers tinder S. 151 — Restora- 
tion without notice to judgment-debtor — Legality 
-^Revision — Interference, 

A Court has no power under O. 9, C. P. Code, 
to restore an execution petition which has been 
dismissed for default of the decree-holder in 
remedying the defects as ordered by the Court. 
Hor can the inherent power of the Court 
under S. 151, C. P. Code, be utilised for this 
purpose. The proper remedy of the decree- 
bolder in such a case is to file a fresh execution 
.application within the period of limitation or to 
apply for review. Even in the case of a review 
motice has to go to the judgment-debtor. The 
Court has no jurisdiction at all to restore the 
.application without notice to the judgment- 
debtor. ^ If it does iso, it acts legally in the exer- 
‘Cise of its jurisdiction and the High Court can 
interfere in revision. {Agarwala, 7.1 Raj 
ICisHORE Pd. ISTarain Singh v. Motibul Rahman. 
22 Pat.L.T. 965. 

-———0. 9, R. 9 and S, 151 — Applicability— Exe- 
cution application dismissed for default — Suffi- 
fCient cause should he shown for restoration* 
Where an execution application is dismissed 
for default and a fresh application is made under 

S. 151 for its restoration, sufficient cause must be 
shown before it could be ordered. (Davies,) 
Paras Ram v, Ganeshi Lal. 1944 A.M.L. J. 


I O. 9, R. 9— Applicability— Plaintiff’s vakil 

reporting “no instructions” after case was passed 
over— Plaintiff not taking part in proceedings-. 
Dismissal— If one for default— Application for 
restoration— Competency. See C. P. Code, 0 17 
Re. 2 AND 3. (1943) 2 MXJ. 350. 

O . 9, R.9 and S. 11^— Application for re- 
storation dismissed for default — Application 
made for setting aside that dismissal— Court 
taking into account merits of previous application 
— Revision. 

Where an application under Q. 9, R. 9, C. P. 
Code for restoration^ of a suit dismissed for 
default is also dismissed for default, and an 
application is then made for setting aside that 
dismissal, the Court acts with material irregular- 
ity in exercising its jurisdiction if in considering 
that application it takes into account the merits 
of the previous application under O- 9, R.9. If 
on the facts and circumstances which the lower 
Court has itself accepted there is sufficient cause 
for non-appearance, the High Court in revision 
has the power to set aside the order dismissing 
the application for restoration. {Bobde, J.) 
Premshankar Dave zk Rampyarelal. I.L.R, 
(1944) Nag. 558=1944 N.L.J. 269=A.I.R. 
1944 Nag. 317. 

7-9* ^ — Application under 0. 21, R. 13 

— Dismissal on failure to satisfy condition im- 
posed— Subsequent application to restore prior 
application — Competency — Dismissal — Appeal 
against order of dismissal — Competency— C. P. 
Code, O. 43, R. 1. See Venkatachariar v. 
Fatzuddeen Sahtu. fQD., 1936-’40Vol. I, Col. 
1509.] A.I.R. 1941 Mad. 17. 

— -O. 9, R. 9— Cause of action— Meaning- 
Dismissal of suit for ejectment for default — If 
bars subsequent suit for arrears of rent, 

‘Cause of action’ means the whole bundle of 
material facts necessary to maintain a suit. The 
dismissal of a suit for ejectment for default 
cannot bar a subsequent suit for arrears of rent 
though the issue ‘whether the defendants were 
sub-tenants of the plaintiff’ was common to both 
the suits. The cause of action is different in the 
two suits. {Shirreff. S, M. and Sathe, 7. M,) 
Sheo Haraich V. Dwarika Kurmi. 1942 A.W. 
R. (Rev.) 329=1942 O.A. (Supp.) 355=1942 
O.W.N, (B.R.) 541. 

O. 9, R. 9— Dismissal for default— Pro- 
cedure to be followed. 

It is not right to say that orders of dismissal 
in default should not be passed till the end of 
the day when the (3ourt rises when only there 
can be a default. Litigants are ordinarily requir- 
ed to attend the Court at 10 a.m. and when they 
fail to do so without sufficient cause, there is no 
reason why they should not be penalised. To 
allow them to attend at any time of the day 
before the Court rises, might make it impossible 
to carry on the work of the Court properly, by 
putting it in the power of litigants to obstruct it. 
{Bennett and Agarwal, 77.) BaijnatH v, Iqti- 
DAR Fatima 17 Luck. 243=1941 O.W.N. 1045 
=1941 A.W.R. (Rev.) 775=196 I.C. 257=1941 
O.L.R. 664=14 R.O. 145=1941 R.D. 796= 
1941 O.A. 743=A.I.R. 1942 Oudh 75. 

— O. 9 a.nd S. 151— Dismissal in default 

When should be ordered— Dismissal early in the 
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day and under misapprehension—Restoration 
under inherent powers. Badri Prasad v. Ambika 
Prasad. [Q.D., 1916-’40 Vol. I, Col. 3294.] 16 
Luck 294=13 R.O. 349=192 I.C. 332=1941 O. 
L.R 115=A.I.R.1941 Oudh 91. 

O.^ 9, R. 9 — Dismissal of application for 

certification of payment for default— Fresh appli-- 
caiion — If can he treated as a restoration appli- 
cation. 

Where on an application for certification of 
payment being dismissed for default a fresh 
applicaiion is filed in which the reasons for 
absence on the prior occasion are also given, the 
latter can be treated as an application for restor- 
ation of the prior application dismissed for 
default. (Sinhaj J.) Bhagwan Ram v. Ram 
JiWAN. I.L.R (1944) All. 599=1944 A.L.W. 
325=1944 O.A. (H.C.) 136=1944 A.L.J. 437= 
1944A.W.R. (H.C.) 136. 

0. 9, R. 9 and O. 43 — Dismissal of appli- 
cation to set aside order of dismissal for de faulty 
of rent suits— AppUcahiUty— Madras Estates Land 
Act (/ of 1908), Sj. 189 and 192 {as amended)-- 
Scope and applicability. 

A batch of rent suits was dismissed both on the 
ground that the plaintiff had not taken out 
process to the defendants and also on the ground 
that neither the plaintiff nor his pleader^was 
present. An application to set aside that order 
was dismissed. Oh the question of appealability 
of the order, 

Held^ the wording of the Madras Estates Land 
Act, S. 192 (as amended) does not suggest that 
the provisions of the C P. Code can be applied 
only with regard to purely procedural matters 
and there is nothing in that section even when 
read with S. 189 which suggest that an application 
under 0. 9, of the Code would be precluded. Ac- 
cordingly an appeal would lie from the order 
dismissing the application to seta side the order 
of dismissal. (Horwill. J.) Venkataramiah 
Chetti V. Venkataswamt Chettt. I.L.R, 
(1943) Mad 732=209 I.C. 500=1943 M.W N 
40=56 LW. 89=A.I.R. 1943 Mad. 387= 
(1943) 1 M.L.J. 80, 

— O. 9, R. 9 — Pauper application — Dismissal 
for default — Restoration— Grounds. 

When an application to sue as pauper is dis- 
missed for default and an application for restor- 
ation is made on the same day and it is shown 
that the applicant was present in Court that day, 
though absent when case called, restoration of 
the application is justified. (Bennett and Ghulam 
Hasan, JJ.) Baijnath v. Ram Narain. 194 I. 
C. 354=13 R.O. 587=1941 O.L.R. 448=1941 
A.W.R. (C.C.) 170=1941 O.W.N, 678=1941 
O.A. 427=A.I.R. 1941 Oudh 367. 

--0. 9, R, 9— Restoration— -Considerations— 

Merits of the case — Relevancy. 

An application for restoration of an application 
dismissed for default should be judged on the 
validity or otherwise of the excuse given for 
non-attendance of the party concerned. The 
merits of the original application cannot justify 
the ^ rejection of the restoration application. 
(Shirreff, S. M. and Sathe, J M.) Hoti Lal v, 
Gauri Shankar. 1942 A.W.R. (B.R.) 72=1942 
O.A. (Supp.) 78=1942 O.W.N. (B.R.) 103= 
1942 R.D. 135. 


C. P. CODE (1908), O. 9, R. 13, 

— O. 9, R. 9— Sufficient cause— Departure to 

different place 

It is not a '^sufficient ground” for restoration 
of a suit dismissed for default to say that the 
applicant was not present in Court on the day 
fixed as he had gone to another place instead. 
(Davis.^ Abdul Karim v. Sujan Mal. 1943 A. 
M.L. j; 32. 

O. 9, R. 9— ^Sufficient cause'" — Inability to 

be present— Meaning . 

0. 9, R. 9, C. P. Code, permits the setting 
aside of an order of dismissal of a suit for 
default only when the plaintiff is unable to be 
present; and that liability does not mean inability 
to raise the wherewithal to continue the suit, — 
whether by lack of funds or absence of witnesses 
— but some physical inability such as the break- 
down of a conveyance or illness. ^(HorwilLJ.) 
SUNDARESAM PiLLAI V. RAMACHANDRA PiLLAI, 

204 I.C. 640=15 R.M. 795=55 L.W. 725= 
1942 M.W N. 665=A.I.R. 1943 Mad. 38 (1) = 
(1942)2M.L.J. 572. 

0.9, R. 9— Sufficient cause— Missing an 

early train — Absence of any negligence or carre^ 
lessness in the conduct of the suit. 

Where a suit was dismissed for default and the 
plaintiffs' absence was due to circumstances 
beyond his control, (f.e.) missing an early train 
and arriving in Court after the dismissal of suit, 
and there was nothing to show that he was negli- 
gent or careless in the conduct of the suit, there 
was sufficient cause to restore the suit. (Ghulam 
Hasan, J.) Shib Sahai v. Tika 18 Luck. 104 
=200 I.C. 233=14 R O. 579=1942 A W R. (C. 
C.) 195=1942 A.L.W. 218=1942 O A. 180= 
1942 O.W N. 242=A.LR. 1942 Oudh 350. 


O. 9, R. 9 and S. IS\— Sufficient cause not 

shown — Restoration under inherent powers. 

The Court in exercising powers under 0.^9, 
R. 9, C. P. Code, cannot restore a case under its 
inherent powers under S. 151, C. P. Code, if 
sufficient cause is not shown for the non-appear- 
ance of the plaintiff. (Roxburgh aud Blank, JJ.') 
SuRujMAL Keshan v' Bat iram Prasad Shah. 
77 C.L.J. 342=48 C.W.N. 415. 

O. 9, R. 9 and S.WS —Sufficient cause— 

Revision-High Court, if can go into question. 

Under S. 115, C P. Code, the High Court will 
not go into the question whether or not a certain 
cause was sufficient, although its powers under 
that section are wide enough to allow it. (Rox- 
burgh and Blank, JJ.) Surujmal Keshan v. 
Baliram Prosad Shah. 77 C.L.J. 342=48 C. 
W.N. 415. 

O 9,R. 13 and 0.17, R. 3 (All.)— 

journment on payment of costs— Costs not paid 
and party in default not appearing on adjourned 
date — Decision of case on that date— If an ex 
one or one under 0. 17, R. 3. 

Where the defendant’s request for an adjourn- 
ment was granted on condition of costs being 
paid to the other side but on the adjourned date 
neither the costs were paid nor ^ was the defen- 
dant present and the Court decided the suit on 
that date, held that as the decree passed was not 
an ex parte decree within the meaning of 0. 9, an 
application under R. 13 of that order w^smot 
maintainable and that the decision was under 
of 0 17. (YorkeJ.) Mohan Lal «/. Inder Jrr. 
1943 A.L.W. 454. 
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■ O. 9, R. 13—AppIicabiIity — Decree against 

firm — Application by partner to set aside — Appli- 
cant not seeking to appear on behalf of firm but 
under protest under O. 30, K.S — Procedure — 
Inherent powers. See C. P. Code, S, 151 andO. 9, 
R. 13. A.I R. 1942 Sind 99. 

O. 9, R 13 — Applicability — Decree against 

firm ejf parte—AopUcation by individual partners 
to set aside on ground of non-service of summons 
.on them — Maintainability — Procedure. See C, P. 
Code, S. 151 AND 0.9, R. 13. A.I.R. 1942 Sind 
97. 

O. 9, R. 13 — Applicability — Decree of 

Small Cause Court — Subsequent amendment 
without notice to party— Application by latter to 
set aside order of amendment — I f one to set aside 
e,r parte decree — Inherent power of Court to set 
aside, Code, S. 151. 8 CutJ^.T. 105. 

^O. 9, R. 13 — Applicability— Dejenda7it*s 
application for further adjournment refused — 
Decree after hearing plamtiff’s evidncee — If ex 
Remedy of defendant. 

In dealing with an adjourned case under O- 17, 
1 C. P. Code, in the absence of the defendant 
all that is open to the Court is either to grant an 
adjournment to enable the defendant to appear or 
to proceed in his absence ex parte. ^ If the latter 
course is adopted, the defendant is entitled to 
^ply to get the decree set aside under O- 9, R. 13, 
C. P. Code. _ The Court can hear the evidence of 
the plaintiff in the absence of the defendant and 
make such order as that evidence justifies. 
Where on the date to which the hearing of a suit 
IS adjourned, the defendant applies for a further 
adjournment which is refused, and the Court 
hears the evidence of the plaintiff and gives a 
decree in his favour, the decree is one made ex 
parte and the defendant therefore is entitled to 
apply under 0. 9, R. 13, C. P. Code, to have it set 
aside. It is not necessary for him to appeal 
against the decree, treating it as one passed on the 
merits. {Beaumont, CJ. and Wassoodew, J) 
Gurunath Eknath V. Laxmibai Govind. 203 I. 
C. 645=15 R.B. 272=44 Bom.L.R. 844=A.I.R. 

1942 Bom. 344. 

— : — 9* Applicability— Disposal of 

suit under O. 17, R. 3 in the absence of the defen- 

^ 0. 9, R. 13. 

1943 A.L.W. 517. 

——0.9,^ Ul— Applicability of 

0.9, R. 13 to liquidation proceedings under U. P. 
Encumbered Estates Act. 

Applications before Sub-Divisional Officers can 
be treated as originating in themselves and not 
arising from any other suit. Hence under S. 141, 
C> P. Code, the provisions of 0. 9, R. 13 will 
apply to them. {Shirreff, S.M. and Sathe, J.M.) 
Yadunath Singh v. Nanhu Mal. 1943 A.W 
R. (Rev.) 183=1943 R.D. 220. 

O. 9, R. 13— Application under— Conver- 
sion into review application by Court— Legality. 

An^pplication under O. 9, R. 13, cannot be con- 
verted into a review application by the Court 
itself. In any case there is no obligation on the 
part of the Court to do so. {Shirreff, S.M. and 
Sathe, JM.) Yauunath Singh z/, Nanhu Mal 
1943 A.W.R, (Rev.) 183=1943 R.D. 220 


-O 9, R. 13— Application under— Limitation- 
The limitation for an application under R. 13 of 
9 runs, not from the date of the ex parte 
'd^ieebut from the date of knowledge of that 


C. P. CODE (1908), O. 9, R. 13. 

decree. (Sathe, S.M. and Dible, J.M.) Rau 
Sunder Ram v. Mansa Ram. 1944 R D 4fiQ- 

1944 A.W.R. (Rev.) 250. 

— — O 9, R 13— Application under— Maintain-^ 
ability after decree is satisfied by execution. 
Where though an e.r partg decree is obtained 
and is also satisfied by process in execution there 
IS nothing in those circumstances to prevent the 
judgment-debtor who at that late stage becomes 
aware of tlie proceedings taken behind his back 
from su^ccessf^ully prosecuting an application 
under O. 9, R. 13 {Yorke. J.) Mahadeo z/. 
Subedar Singh. 1943 A.L.W. 544. 

I O. 9, R. 13 — Application under — Oppor- 
tunity to other side to contest — Necessity. 

VVhere an application for restoration is made 
under O. 9, R. 13 an opportunity should be given 
to the other side to contest it, before it is sanc- 
^oned. (Harper. S.M. a^id Sathee, J.M.) Jagdish 
Pal Kunwar v. BaIJ Nath 1941 R.D. 418 (2) 
(Supp.) 484=1941 A.W.R. (Rev.) 

~0. 9, B. 13 — Application under— Relevant 
considerations. 

In an application to set aside an ex parte decree 
or order, the merits or demerits of the case are 
irrelevant. {Lobo, J.) Goculdas Mahadev v. 
Dilsukhram. IL.R. (1943) Kar. 255=209 I.C. 
406=16 R.S. 97=A.I.R. 1943 Sind 188 

— 0.9, R. 13 — Application under — Relevant 
considerations. 

A restoration application must be decided on 
the inerffs of the excuse for non-attendance and 
not on the merits or demerits of the ex parte 
decree itself. (Sathe, S.M. and Ross, AM.} 
Lachman Prasad z/. Sheo Raj Singh. 1943 R. 

D. 331=1943 A.W.R. (Rev.) 155. 

9, R. 13— Application under — Relevant 
considerations. 

In disposing of a restoration application the 
question whether the plaintiff had taken an> steps 
to discharge the onus^ placed on him for proving 
issues in the main suit is quite irrelevant. 
I he only grounds which can be considered in dis- 
posing of it are the excuses put forward by the 
applicant for his non-appearance on the date 
fixed for the hearing of the suit. (Sathe, SM.) 
Sadho^Ram Lokai. 1944 A.W.R. (Rev.) 46= 

"T*; ;~0. 9, R. 13 — Application under — S. 5, 
Dimimtion Act, not apjpH cable. Limitation 

Act, S. S. 1943 A L.W; 517. 

— O. 9, R. 13— Construction and scope — Duty 
oi Court— Express ^ finding as to sufficient cause 
or want of due service— Court if bound to record' 
fiailure ^ record — If justifies interference in 
Tevision Order — If without jurisdiction. Vise- 

1936'-40 VOL. I, Col. 
3295.] A.I.R. 1941 Mad. 114. 

— O. 9, R. 13 — Dismissal for default of 
appeal against ex parte decree— If a bar to appli- 
cation under R. 13 of 0, 9 for setting aside the ex 
parte decree. 

The fact that an appeal against an ex parte 
decree is dismissed for default cannot operate to 
bar an application under R, 13 of O. 9 for the 
N ^ decree. (Allsop and 

^aichan V. Govind Das, I.L. 
499=1945 O.W.N. (HC.) 176= 
lolf thii ?45=:1945 A.W.R. (H C ) 186= 

1945 A.L.W. 191=A.I.R. 1945 All. 352. 
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— Q. 9, R. 13 — Ex parte decree— Adjourn- 

jnent to enable defendant to produce evidence 
of defendant on adjourned date— Advocate 
having no instructions— Decree on plaintiff's ca^^e 
— If ex parte. See C. P. Code, 0- 17, Rr, 2 and 3. 
I.LR. (1942) Kar 547. 

-O. 9, R. 13 — Ex. parte decree — Appeal 
against—Dismissal— Petition to set aside ex parte 
decree before disposal o~f appeal — Jurisdicion of 
trial Court to allow. 

Even after an appeal against an ex parte decree 
has been dismissed, it would be open to the trial 
Court to pass an order on a petition to set aside 
the decree passed ex parte which was filed before 
the appeal was heard, and to set aside the ex 
parte decree. {Kuppuswamt Ayyar^ J ) Venka- 
TASUBB^RAMIAH, /n 218 I.C. 432=18 R.M. 
74=1945 M.W.N. 23 (1)=57 L.W. 529=A.I.R. 
1944 Mad. 576=(1944) 2 M.L.J. 261. 

— O, 9, R. 13 — Ex parte decree— Defen- 
dant’s pleader withdrawing for want of instruc- 
tions— Decree on evidence for plaintiff — If ex 
parte. See C. P. Code, O. i7j Rr. 2 and 3. 45 
Bom. L.R. 697, 

O. 9, R. 13 (Allahabad)— Ex parte decree, 

setting aside —^Defendant though not served 
aware of date. 

An ex parte decree cannot be set aside on the 
ground of irregularity of service of summons if 
it is found that the defendant though not served 
was in fact aware or had knowledge of the date 
•of hearing. (Shirreff, S, M and Safhe,J M.) 
MaNphool V. Murari I.al. 1942 O.W N. (B.R.) 
204 (1)=1942 RD. 270 (1)=1942 A.W.R. 

(Rev.) 146 (2)=1942 O.A. (Supp.) 166 (2). 

O. 9, R. 13 and Ss. 115 anu iSl—Ex parte 

.decree — Setting aside without considering ques^ 
Hon of jurisdiction to do so — Interference in 
revision. 

Tnere is no power under S. 151, C. P. Code, to 
.entertain an application to set aside an ex parte 
•decree which can only be made under 0* 9, R. 13. 
Under that rule the Court has no power to set it 
aside except on the grounds stated in that rule. 
Where an order setting aside an ex parte decree 
is made without consideration of the question 
whether it had jurisdiction or not, it is made 
Illegally or with material irregularity within the 
meaning of cl. (c) of S. 115 and is therefore 
liable to be set aside in revision. (Pollock, J ) 
DamrogLal^t. Gokul Prasad. I.L.R. (1942) 
Kag. 675. 

Q 9. R. 13— Ex parte decree against firm — 

Suit against firm — Application to set aside — Com- 
petency. 

The terms of O. 9, R. 13, C. P. Code, are wide 
•enough to cover a case where a firm is the defen- 
dant and where the person served on behalf of 
the firm is absent and asked that he should be 
heard so that the ex parte decree against the firm 
should be set aside. (Davi s, C J and IVesion. J.) 
Vilaitir.am Tularam V. Changomal. I.L.R. 
(19421 Kar. 220=202 I.C. 177=15 R.S, 26 
=A,I.R. 1942 Sind 99. 

^O. 9, R. 13— Ex parte decree— Test — Reci- 
tal in decree — Value — Ex parte decree against 
one of the defendants not served properly-^ 
Appeal by other defendants — Application to set 
aside ex parte decree after appellate decree — 
Competency, 


C. P. CODE (1908), O. 9, R. 13. 

In order to determine whether a decree is 
parte or not, the facts of each case have to be 
considered. The mere non-recital in the court's 
order that a deci ee is ex parte is not conclusive 
that it was not ex parte. Where one of the 
defendants is not properly served and an ex 
parte decree is passed against him, and the other 
defendants appeal, it is open to the defendant 
against whom the ex parte decree was passed to 
apply under 0*9, R. 13 to the court which passed 
the decree originally, even though the appeal by 
the other defendants is dismissed by the appellate 
court. So far as he is concerned there can be 
no merger of the trial court decree in that of the 
appellate court. (Ross, J.M ) Bal Karan Pande 
In re. 1945 R.D. 222=1945 A.W.R. (Rev.) 
108. 

0.9, R. 13 and O. 17, R. 2— Ex parte 

final decree for foreclosure — Power of Court 
to set aside. 

A Court has power to set aside an ex parte 
final decree for foreclosure^ on sufficient cause 
being shown under the provisions of O. 9, R. 13 
and O. 17, R. 2, C. P. Code. (Bose, J.) M ah a JAN 
Raghubtr Prasad v. Pyarflal A march and. 
1944 N.L.J. U9=A.I.R. 1944 Nag. 181. 

O. 9, R. 13 — Ex parte order directing exe- 

eution to proceed —Application to set aside — ■ 
Order rejecting— Appeal — Competency — 0. 43. R, 

An order made in execution proceedings rejec- 
ting an application purporting to be made under, 
0. 9, R. 1 3 (.which does not apply to execution 
proceedings) to set aside an ex parte order direc- 
ting execution to proceed, is not appealable under 
0. 43, R. 1 (d), C. P. Code. (Davis, C.J. and 0. 
Sullivan,!) Dadan Khan v. Hussein Banu. 
I L.R. (1944) Kar. 39=216 I.C. 223=17 R.S. 
62=A.I.R 1944 Sind 216. 

O. 9, R. 13 — Non-appearance of defendant 

— Effect- Legality of decree based merely on 
non-appearance— Remedies open. 

The absence of the defendants entitles the 
Court to proceed ex parte against them but not 
to decree the suit merely on the ground of the 
defendant’s absence. If it so decrees the suit, 
two remedies are open to the defendants (1) to 
file a restoration application under O* 9, R. 13, 
C. P. Code or (2) to appeal on the merits* 
(Sathe, S. M, and Ross, A.M.) Jhanjhan 
Singh v. Naurang Singh. 1944 R.D. 429=1944 
A.W.R. (Rev.) 211. 

O. 9, R. IZ— Order setting aside ex parte 

decree — Revision. 

The exercise of the powers in revision is 
discretionary and where substantial justice has 
been done between the parties powers of revision 
sho,uld neither be invoked nor exercised, Where 
therefore an order setting aside an ex parte 
decree on payment of costs is eminently a just 
order, the power of revision cannot be exercised 
tf> reverse that decision, (Harries, CJ and 
Mehr Chand Mahaian, J.) Hari Singh v. IVIoin- 
UD-DiN Khan. 46 P.L.R, 230=A.I.R, 1944 
Lah. 397. 

O. 9. R. IZ— Order to furnish security 

prior to consideration of application — Legality . 

An order calling upon a judgment-debtor to 
furnish security before his prayer for setting 
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C. P. CODE (1908), O. 9, R. 13. 

aside the ex parte decree against him could be 
considered is not warranted by the terms of O. 
9, R. 13, C. P. Code. (Plowden and Smha, /./.) 
Kunt Behari Lal V. Kashi Prasad. I.L.R. 
(1944) All. 504=209 I.C. 111=18 R.A. 44= 
1944 O, A. (H.C.) 169=1944 A.LJ. 353=1944 

AL. W. 540=1944 O.W.N. (H.C.) 223 = 1944 
A.W.R. (H.C.) 169=A.I.R. 1944 All. 236. 

— O. 9, R. 13 — Order under, if revisable. 

C. P, Code, S. U5 and O. 9, 13. 1943 A.L. 

W. 544. 

O. 9, R. 13 — Power of Court under — 

Order for deposit of costs or security for decree 
amount pending trial of application — Legality. 
Narayanan Chettiar v. Chidambaram Chet- 
TIAR. [Q.D., 1936-40 Col. 1517.] 191 I.C. 880= 
13 R.M. 533 (1). 

O. 9, R. 13 and O. 23, R. 1— Scope— Suit 

against several defendants— One remaining ex 
parte — Plaintiff withdrawing against others and 
getting ex parte decree against one only — Sub- 
sequent setting aside of ex parte decree — Right 
of plaintiff to proceed against other — Procedure. 
Rajagopala Rao V. Bhanoji Rao. [Q.D. 1936-40 
VoL. I, Col. 1519.] 192 I.C. 799=13 R.M. 614. 
— — t). 9, R. 13 — Stifficie.nt cause — Clemency or 
sympathy. 

Where an ex parte decree has been passed 
there can be no restoration of the suit out of 
clemency or sympathy to the judgment-debtors. 
A restoration application must be disposed of on 
the merits of the cause for non-attendance. 
(Sathe, S, M,) Ram Manorath v, Brij Raj. 
1943 R.D. 383=1943 A.W.R. (Rev.) 252 (1). 

O. 9, R. 13 — Sufficient cause — Confusion 

between different cases. 

Where the failure of the applicant for restora- 
tion of an ejectment case to contest the case was 
due to confusion between it and another, it is a 
fit case for restoration. {Shirreff, S. M. and 
Sathe,J,M,') Dhara z;. Khacheru. 1942 O.W. 
N. (B.R.) 165 (1)=1942 R.D. 231 (1)=1942 
A.W.R. (Rev.) 147 (1)=1942 O.A. (Supp.) 
167 (1). 

O. 9, R, '-’Sufficient cause — Defendants* 

ignorance of direction to file his written state- 
ment — When ground for setting aside ex parte 
decree f 

Where in setting aside an ex, parte decree the 
defendant was directed to file his written state- 
ment within three weeks failed to do so andi an 
ex parte decree was again passed, that decree 
cannot be set aside where the defendant fails to 
prove that he had made inquiries from his 
attorney as to the direction for filing written 
statement {Pankridge^ /.) Gopalkrishna Naba- 
KIShOre V, Chinoharan. 199 I.C. 394=14 R.C, 
536=A.I.R. 1941 Cal. 254. 

0. 10, R. 2— Scope and obfeci — Duty of 

Court— Examination of^ defendant to obviate 
recording of pldintiff*s evidence— Legality, 

The power given by 0. 10, R. 2, C. P, Code, 
to examine any party present in Court is to be 
used bj^ the Judge only when he finds it necessary 
to obtain from such party information on any 
material questions relating to the suit. It ought 
not to be employed so as to supersede the ordi- 
nary procedure at a trial as prescribed in 0. 18 
C. P. Code. {Davisy C, L and Lohoy /.) Vasu- 
Karam Chand. I.L.R. (1444) Kar. 146 
»194I.C. 81=13 R.S. 243=A.I.R. 1941 Sind 41 


C. P, CODE (1908), O. 11, R. 13. 

— O. 11, R, 1 and O, 3, R. 1 — Party ordered 
to answer interrogatories— If can answer ihropoh 
recognised agent. 

0. 3, R. 1, governs O- 11, R. 1, C. p. Code. 
The former order is a general one and has 
general application. Therefore, unless there is 
something specific to show that its provisions 
are not intended to apply to some act or appear- 
ance in some particular case, it ought to be 
applied. If a party to a suit is ordered to answer 
interrogatories, he is not bound to answer per- 
sonally in the absence of a special direction to 
that effect, and he can answer through some 
recognised agent, who knows the facts. In 
other words, an affidavit need not be sworn to bv 
the party himself and this can be done by a 
recognised agent. {Boscy J.) K. C. Majumdab 
5^. Suraj Singh. I.L.R. (1942) Nag. 25 8=193 
I.C. 707=13 R.N. 345=1941 N.L.J. 418=AI 
R. 1941 Nag. 205. 


- —O. 11, Rr. 12 and 13 — Compliance with— 

If necessary to raise presumption from non-pro^- 
duction of docimenis. 

No presumption oan be drawn against a party 
for non-production of a document unless the 
party which wants that party to produce it has 
served upon him the necessary notice and follow- 
ed the procedure prescribed by Rr. 12 and 13 of 
O* 11, C. P. Code. (Verm a and Yorhcy JL) 
Gordhan Das v. Anand Prasad. I.L.R. (1942) 
All. 247=205 I.C. 261=15 R.A. 400=1942 A. 
L.J. 246=1942 A.W.R. (H.C.) 118=1942 
Comp. C. 184=1942 A.L. W. 186=A.I.R. 1942 
All. 242. 


— O, 11, Rr. 12 and 15 — Relative scope— 

Right of defendant to discovery and inspection of 
plaintiff^s documents before filing written state- 
ment. 

Under R. 15 of 0. 11, C. P. Code, the rights of 
parties are not the sanae as under R. 12. Under 
R. 15, notice may be given at any time for pro- 
duction of documents for inspection, but the rule 
only refers to a document to which reference has 
been made in the pleadings or affidavits of the 
party to whom notice is given. To bring his 
application within the rule a defendant applicant 
must show that the plaint has referred to any 
such document In the case of documents 
referred to in the plaint, the defendant can in- 


spect them even before filing his written state- 
ment. But he is not so entitled to inspect, before 
filing his written statement, documents which 
are not referred to in the plaint, under R. 12 of 
O. 11, even though they relate to a matter in 
question m the suit. {Rowland and Reuben, //.) 

Syed Mahomed, 22 Pat. 644 

R.P. 83=11 B.R.48=A.I.R. 

1944 Pat. 177. 


“ 0. 11, R. IS^Affidavit of documents— Evi- 

aence to contradict or cross-examination— If 
allowed, 

^ party states in his affidavit of documents 
that he has no document relating to the matters 
in questi^ in the suit other than those set forth 
in the affidavit his oath is conclusive and the 
other party cannot cross-examine upon it, not 
aaauce evidence to contradict it nor, administer 
interrogatories asking whether he has not in his 
possession or power documents other than those 
set forth in his affidavit. {Abdul Rashid and 
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Ram Lall //.) I. M. Lall v. Secretary of St^te. 
216 I.C. 89=17 R.L. 160=A.I.R. 1944 Lah. 
209. 

O. 11, R. 14 — Discretion of Court— Order 

directing defendant to apply for certified copies 
of income-tax returns and profit and^ loss state- 
ments and produce them at plaintiff's cost — 
Legality— Income-tax Act, S. 54. 

An order under O. lli R. 14i C. P. Code, is a 
discretionary order, and the power should be 
exercised with great caution. Further the rule 
deals only with existing dycuments and docu- 
ments which at the time of the application are in 
the possession or power of the party against 
whom the order is sought to be made. On an 
application by the plaintiff in a suit, the lower 
Court ordered the defendant to apply for a 
certificate copy of his income-tax returns and 
profit and loss statements with particulars sub- 
mitted by him to the income-tax department and 
to produce them at the plaintiff’s cost. 

Held, (1) that there being no document in 
existence, it could not be in the power of the 
defendant; (2) that the Court was prohibited 
from ordering a defendant to produce his 
income-tax returns in view of S. 54 of the 
Income-tax Act ; (3) and that the order was 
therefore contrary to law and should be set aside. 
(Mockett, /.) Velayudham Pillai v. Subra- 
MANiA Pillai. I.L.R. (1941) Mad. 716=14 R. 
M. 346=197 I.C. 224=1941 I.T.R. 275=1941 
M.W.N. 569=53 L.W. 543=A,I.R. 1941 Mad. 
709=(1941) 1 M.L.J. 617. 

O. 11, R. 15 — Inspection of documents — 

Right of party. 

Inspection must be allowed under 0, 11, R. 15, 
when the documents in question are themselves 
material facts supporting the plaintiff's claim 
and there is any sort of direct or indirect refer- 
ence to them in the plaint itself. (Beckett, JJ.) 
Jankidas V. Khushalya Devi. 209 I.C. 349=16 
R.L. 129=45 P.L.R, 217=A.I.R. 1943 Lah. 
207. 

— — » 0 . 11, R. 19 (2y— Inspection of documents | 
for which privilege is claimed on grounds of | 
“affairs of state*' — Power of Court. See Evi- j 
dence Act, S. 162. 

O. 11, R. 21 and S. 151 — Non-compliance 

with order for production— Penal order, if can be 
made — Inherent power of Court. 

0. 11, R. 21, C P. Code, gives the Court power 
to make such a penal order as striking out the 
defence only in the case of non-compliance with 
an order to answer interrogatories or for dis- 
covery or inspection of documents, and not where 
there has been a failure to carry out an order for 
production. In the latter case, it is very doubt- 
ful whether the Court can pass such an order in 
the exercise of its inherent jurisdiction in view 
of the express provisions contained in O. 11, 
R. 21. (Biswas and Lattfur Rahman. //.) 
Khaliluddtn Hyder V. Sm. Matluba Khatoon 
Bibi. 48C.W.N.677. 

O. 11, R. 2X--~Powers under — When may 

he exercised. 

The dismissal of the suit or striking out of the 
defence under O. 11, R. 21, C. P. Code, is a 
drastic remedy. The power given to the court 
under that rule ought to be sparingly used and 
used pnly in exceptional circumstances. UMitter 


C. P. CODE (19011, O. 12, R. 6. 

and Sharpe, JJ.) Jagauram Sahu v. Chandulal. 
Agarwala. 49 C.W.N. 132. 

— O. 11, R. 21 — Scope — Penalty when to he: 
imposed — Failure to produce document before 
Commissioner — No application for production’ 
before Court — Presumption under S, 114j 
Evidence Act — If must be drawn. 

O. 11. R. 21, imposes a penalty^ which is of a. 
very drastic nature, and before it is imposed it is- 
just that the procedure laid down in 0- H should* 
but be complied with. Where in an injury as to 
mesne profits on the basis of a decree, the defen-- 
dant applies to the Commissioner conducting the 
inquiry for calling upon the plaintiff to produce 
certain documents but the plaintiff does not 
produce the same, in spite of the direction by the 
Commissioner to produce the documents it is 
still open to the defendant when the Commis- 
sioner's report comes before the Court to press 
for the production of the documents by following 
the procedure laid down in 0.11, for the dis- 
covery of documents. When the defendant does 
not do so and does notask the Court not to decide 
the case until the discovery has been ordered he 
cannot ask the Court to apply R. 21 of 0. 11, or 
to draw an inference adverse to the plaintiff from 
the fact of non-production of the documents^, 
because it cannot be said in such^ a case that the 
plaintiff has been legally required to produce 
them. The Court is not in error in not drawing, 
the presumption under S. 114 of the Evidence Act 
when the procedure indicated in 0. 11 has not 
been complied with. S. 114 of the Evidence Act 
is not mandatory and merely enables the Court to- 
make a certain presumption in certain circums- 
tances and though S. 114 of the Evidence Act is- 
quite independent of the provisions of 0. 11,' the 
Court may refuse to draw the inference. (Fast 
AH and Shearer, JJ.) Ram Kishtjn Lal v. Abu 
Abdullah Sayed Hussain Imam. 21 Pat. 735= 
205 I.C. 294=15 R.P. 277=9 B.R. 220=A.I.R. 
1943 Pat. 69. 

0 . 12, R.6 — Decree on admission under — 

Finality of — Decree allotting Properties in parti*^ 
tionsuit — Reservation as to re-allotment at final- 
decree stage if considered necessary or desirable 
I — Subsequent amendment of written statement to 
embody contentions contrary to statements made 
originally — Permissibility. 

Cl. Ill of R. 6 of 0. 12, C. P. Code, does con- 
template an order having the status of a decree 
being passed on an application under 0. 12, R. 6, 
C. P. Code. Such a decree may be either preli- 
minary or final, and may be partly preliminary 
and partly final. Where in a suit for a share ia 
the family properties by a Hindu widow ^ basing 
her right under the Hindu Women’s Rights to* 
Property Act, and a decree, which is partly preH- 
minary and partly final, is made, allotting certain 
properties to each of the parties, on the basis of 
the admissions contained in the written statement 
of the defendant on the representations of the 
advocate of the defendant, subject to a reserva- 
tion as to re-allotment of the properties if con- 
sidered necessary or desirable at the final decree 
stage in order to provide for family debts or 
maintenance claims, etc., there can be no variatioai 
of that decree afterwards either by consent of 
parties or by order of Court so far as the conced- 
ing of the right of the plaintiff to a share in the 
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divisible properties. The existence of the reser- 
vation as to re-allotment does not detract from its 
character as a decree. It would not be open to 
the defendant to amend his written statement so 
as to embody contentions directly opposite to 
what had been urged in the original written state- 
ment. When the admissions made by the defen- 
dant have gone beyond the stage of a decree duly 
passed, it would not be open to the defendant to 
apply for an amendment thereafter. (Vahya AH, 
J.) SivALiNGA Pathar V. Narayani Ammal. 
1945 M.W.N. 702=(1945) 2 M.L.J. 439. 

— ^ — O. 13, R. 1 — First hearing — Small Cause 
isuit — Document in support of plea in written 
.statement tendered on day of hearing — Refection — 
If justified. 

In a stnill cause suit the date of. the first hear- 
ing is not the date on which the written statement 
is filed, but the date which the Com t ap joints for 
the trial to begin after the pleadings have been 
-completed. Hence documentary evidence in sup- 
port of a plea in the written statement tendered 
>iOn the duty of hearing of the suit should not be 
rejected on the ground that the document in 
question was not filed along with the written 
statement. {.Wadsworth, I,) Swarnam Iyer z^. 
Weeragu Ammal. 210 I.C. 53=16 R.M, 355= 
1943 M.W.N. 66=56 L.W. 208=A.I.R. 1943 
Mad. 286=(1943) 1 M.L.J. 41. 

Q. 13, R. Z— ’Sufficient cause^Delay in 

filing documents'— Illness and subsequent death of 
defendants father. 

Where owing to the illness and subsequent 
'death of his father the defendant is not able to 
•file the document in support of his case and 
produces theni after some delay, it is sufficient 
cause to permit the documents being produced 
*cven at a third hearing. {Shirreff, J,M. and Sathe, 
J.M.) Ramdayal V. JoT» Prasad. 1941 O.A. 
<Supp.) 830=1941 A.W.R. (Rev.) 986=1941 
R.D. 939. 

“O. 13, Rr. 3, 6 and 7 — Unregistered qabu- 

liy at— Inadmissible in evidence — Procedure to he 
followed, ^ 

When a qabuliyat is held to be inadmissible in 
evidence owing to its being not registered, the 
Court should scrupulously avoid making any 
reference to its contents and in fact the qabuliyat 
should be returned to the person who filed it an I 
should not be allowed to remain on record, 
{Shirreff, SM- and Saihe, J,M.) Chheda Lal v. 
Ghee Ram. 1942 A.W.R. (Rev.) 503=1942 O 
A. (Sajjp.)^529=19« O.W.N. (B.R.) 690. 

— 0. 13, R. ^—Endorsement **admitted against 

the plaintiffs** — Meaning, 

An endorsement that a document is “admitted 
.against the plaintiff'" or “admitted against the 
-defendants"' means that the document is admitted 
in evidence as proved. (S*«> George Rankin.) 
Gopal Das v, Sri Thakurji. IX.R. ( 1943) Kar 
(P C.) 69=207 I.C. 553=16 R.P.C. 47=47 C 
607=1943 A.L.J, 292=1943 O.W.N. 334 
=1943 A.L.W. 466=56 L.W. 593=1943 A.W 
,R. (P.C.) 14=10 B.R. 7=1943 O.A. (P.C.) 14= 

— —o, 13, R, 5— ’Summoning of a file of papers 
^Admission to record^-Procedure to be followed. 

An office or departmental file does not become 
rpart of the record merely because it has been 
gammoned at the instance of one of the parties or 


no^ 
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by the Court itself. Whatever paper of the sum. 
monei file are relied upon by the parties must be 
brought oil the record of the case which is pend- 
ing before rhe Court in accordance with 
visions o£ 0. 13, R. 5, C. P. Code, before such 

papers C'ln considered as evidence in the case 
{^atke, S.M.) Gajodharz/. Ram Kumar 104^ 
R.D. 549=1944 A.W.R. (Rev.) 299. ^ 

. O- 13, R. 10— Court sending for judgments 

in other cases on its own motion — If precluded 
from using them though not included in list ni 
documents. ^ 

Where though the plaintiff did not mention in 
his list of documents certain judgments to prove 
instances of a custom alleged, the Courtis not 
precluded from using such judgment sent for on 
its own motion. {Almond, J.C. and Mir Ahmad 
J ) Sardar Begum z; N/Fasoom Shah. 218 1 c' 
367=18 R.Pesh. 5=A.I.R. 1945 Pesh. 9. 

"•O. 13. R. 10 — Requisitioning under — Use as 
part of evidence— Procedure, 

The record of a case does not become part of 
the evidence merely bv being requisitioned in a 
subsequent case under Q. 13, R. 10, C, P. Code. 
Any original statement or other document on the 
record of the previous case which is relied upon 
in a subsequent case must be duly proved accord- 
ing to the provisions of the Evidence Act before 
it can be utilised as part of the evidence in the 
later case. {Harper, ^.M. and Sathe, J.m] Dina 
V, GtRWAR Singh. 1941 O.A. (Supp.) 371=1941 
R.D. 390=1941 A.W.R. iRev.) 441. 

-"O. 13, R. 10 (1) — Power of Court under-^ 
Limits —Admission of document concerned— ’PrO" 
per procedure. 

The power to send for the record of another 
case and to inspect the same does not carry with 
it the power to treat the whole of the record ora 
part thereof as evidence in the case. If upon 
inspection, the trial Court comes across an im- 
portant document which in its opinion throws im- 
portant light on the question at issue or is of 
material assistance in ascertaining the truth, it is 
open to it to bring it on record and prove it 
according to law, before using it as evidence in 
the case. Mere summoning of the record does 
not, however, render the entire record ipso facto 
evidence in the case. {Bennett and Ghulam 
Hasan, JJ ) Gokul Pra^ao v, .VIahadet. 194 I, 
C. 195=13 R.O. 563=1941 OX.R. 425=1941 A. 
L.W. 520=1941 O.W.N. 643=1941 O.A. 412= 
1941 A.W.R. (C.C.) 166=A.I.R. 1941 Oudh 
341, 

— o. 14, R, 1 — Failure to frame issue— 
Absence of prejudice — Interference in second 

mTk 1)^362 ' 

•6. *14, R. 


, , — ^—Failure to frame issue— If 

fatal to suit. 

The failure to frame an issue is not necessarily 
fatal to a suit, and if substantial justice has been 
done there is no need to remand the suit merely 
ground. {Almond, J.C. and Soo^ 
Hika Singh z/. Mahomed Afzalkhan. 196 
I.C. 17=14 R. Pesh. 22=A.I.R. 1941 Pesh. 59. 

L). 14, R. 1 -Issues — Duty of Court— Frafti* 
%ng of express issues— Suit under 0. 21, R. 63, C, 
F. Code, 

The object of framing an issue is to direct the 
attention of the parties to the main questions of 
fact or law to be decided, and the duty of fram- 
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;ing and recording the proper issues has been 
.placed on the Court by C. P. Code. In framing 
such issues Courts of law should exert themselves 
so as to make them sufficiently expressive of the 
nmatters which they desire to consider under such 
issues. Where in a suit filed under 0. 21, R. 63, 
C. P. Code, the issue raised was : “Is the suit 
maintainable according to law and in its present 
form 

that the issue did not cover the point 
whether the decree sought to be executed was 
not available against the execution debtors named 
in the application for execution, as it was not a 
defect in the frame of the suit and did not touch 
the maintainability of the suit. (Akram and Pal, 
JJ.) Hiranmoy V. Probal Kumar. 205 I.C. 138 
=15 R.C. 582=76 C.LJ. 108=46 C.W.N. 289= 
A.I.R. 1942 Cal. 338. 

O. 14, R. 1 — Issues — When to he raised — 

Resettlement of issues after evidence is led and 
■arguments heard in part — Propriety. 

Issues in a suit should be raised before evi- 
dence and before arguments. It is on the issues 
>I>ased on the pleadings that the evidence is led 
■and arguments directed. It is not a correct pro- 
cedure to resettle issues after the evidence is led 
and arguments heard in large part, (Davis, CJ. 
and Loho, J.) JasraJ Faojiz/. Suorabai. I L.R. 
<1943) Kar. 315=A.I.R. 1943 Sind 242=211 1. 
C. 321=16 R.S. 181. 

O. 14, R. 1— Object of — Application to 

appellate Court. See Appeal. 1943 P.W.N, 
117. 

0.14, R. 1 (5) — Issues raising questions of 

.relevancy of evidence — If may he framed — “Ha- 
ierial proposition ’* — Meaning, 

It cannot be the object of a proceeding under 
O. 14, R. 1 (5), C. P. Code, to find out what evi- 
dence would be necessary. The question of rele- 
vancy of evidence cannot be determined before 
the issues have been framed, nor can issues be 
framed merely for the purpose of determining in 
advance what evidence may or will have to be 
•given or allowed. That is a matter which must 
1)6 left to the trying judge to determine if and 
when evidence is offered in accordance with the 
provisions of the Evidence Act. The issues must 
be confined to the real questions in controversy. 
The mere fact that certain allegations are made 
•on the one side and denied on the other does not 
’make them “material'* for the purpose of the 
framing of issues. (Biswas and Latifar Rahman, 
JJ,) Dandy Swami Jagannath v, Sri jib Nya- 
•yatirtha, 48 C.W.N. 635. 

0. 14, R. 2 — Preliminary issue one of law 

— Recording of evidence — Necessity. 

Where the preliminary issue relates to a matter 
purely of law, there is no necessity to record any 
evidence. The issue of law may be decided as a 
•preliminary issue. (Davies). Shire Singh v, 
Rambir Singh 1944 A.M LJ. 13. 

0. 14, R. 2 — Refusal to decide issue of law 

first— If revtsable under 115 See C- P. Code, 

S. 115 AND 0 14, R. 2. 1943 A.L.W. 327. 

O 14, R. Z— Framing of issues — Presence 

■of parties— Necessity, 

It is most necessary for the parties to be pre- 
sent when issues are framed. As pleadings are 
frequently not all they should be, it is on many 
<occasions necessary to question the parties before 
Q. D. 1-70 


accurate issues can be drawn up. (Davies). 
Heera Lal V. Sardamani. 1942 A.M L J. 52, 

I O. 14, R. 5 — Adding new issue on date of 

hearing— Propriety— Appellate courts powers. 

^ There is nothing extraordinary and still less 
improper in the framing of a new issue on the 
day of the hearing. If this had the effect of 
taking a party by surprise, that might be a good 
reason for giving him time to collect evidence to 
meet the new issue. It is not a ground for set- 
ting aside a dicree on appeal and ordering the 
case to be retried. The really material question 
with which the appellate Court is concerned with 
is to see whether the parties had gone to trial 
knowing what the really material question bet- 
w^een them was and had an opportunity of giving 
evidence on that question. (Braund, J.) Ram Pra- 
sad Singh v, Sai ez Ali Shah. 1942 A.L.W. 48. 
— ; — O. 16. R. 1 (Lahore Amendment)— jE;ra- 
mtnation of witnesses not mentioned in list — Dis- 
cretion of Court. 


^- 1 . 01 u. 10 , L. r. L.oae, is a tcv;rinicaj one 
and in the absence of any prejudice to either 
party, the Court should not refuse to examine 
witnesses on the ground that they were not men- 
tioned in the list, especially where the property 
in dispute was of large value and an important 
question of custom was also involved. (Bhide 
and Din Mahomed, JJ.) Karim Bakhsh v, 
Thakar Dass Ram Lal 193 I.C. 166=13 R.L. 
436=A.I R. 1941 Lah. 38. 


— O. 16, R. 1— Refusal to summon witnesses 

— Belated application — Discretion of Court. 

Where a Court refuses to issue summons on the 
ground that the application for it was very bela- 
ted, it is a matter of discretion exercised by the 
judge and when it is not shown that such a dis- 
cretion has not been exercised wisely, the appel- 
late Court will not interfere. (Bennett and 
Madeley, JJ.) Mahomfd Asad Ali Khan v. 
SiDiQ Ali Khan. 18 Luck. 346=205 I.C. 433== 
14 R O. 411=1942 O.A. 536=1942 O.W N 
657=1942 A.W.R. (C.C.) 346 (2)=A.I.R. 1943 
Oudh 91. 

O. 16, R. 14 — Discretion of Court — Refu- 
sal to exercise — Privy Council— Exercise hy — 
Practice. 


The power of the Court under Q. 16, R, 14, C. 
P. Code, to examine witnesses on their own 
motion is discretionary, and when the Courts in 
India have refused to exercise it, the Judicial 
Committee will not exercise the same (Sir 
M .dhavan Nair.) Agha Mir Ahmed Shah z?. 
Mudasstr Shah. 71 1.A, 1 71=1944 A.L. J. 513 
=47 P.L.R. 20=216 I.C. 262=11 B.R. 162=17 
R.P.C. 48=47 Bom. L.R. 591=1945 AWR 
(P.C ) 12=1945 O A. (P.C.) 12=49 C.W.N. *52 
=1944 M.W.N. 661=57 L,W. 608=A I.R 
1944 P C. 100=(1944) 2 M.LJ. 354 iP.C.)] ' 

O. 17, R. 1 — Award of costs— Rule as to. 

Costs of adjournment of a suit must be such 
as can reasonably be held to be occasioned by the 
adjournment and should not be in the nature of 
a penalty or punishment, nor should costs 1)^ 
awarded against a party who is not substantially 
at fault in the matter of an adjournment. (Tek 
Chand and Beckett, JJ.) Mahomed Bakhsh 
Shahu. 201 I.C. 240=15 R.L. 36=44 P.L.R, 
186=A I.R, 1942 Lah. 162 (2). 
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17 ^ Kr. 1 and 3 (All.) — Dismissal of 

suit for ‘non-payment of adjourment costs— Bar 

of fresh suit. ^ . t jx 

Where in granting an adjournment asked lor 
fey the plaintiff, the Court orders the payment of 
costs in default of which the suit would be struck 
off, and the plaintiff fails to pay such costs and 
the suit is dismissed, it is an order which falls 
under R. 3 of O. 17 (as amended in Allahabad) 
and not R. I of that order and hence it would bar 
a fresh suit. (Thomas^ C. J. and Ghulam Hasan, 
J ) HAR Dayal V . Kam Ghulan. 1943 O.W.N. 
461=1943 0,A. (C.C.) 282 (2)=1943 A.W.R. 
(C C ) 150 (2)=210 I.C. 462=16 R.Q- 188= 
A j.R. 1944 Oudh. 39. 

0.17, Rr. IdiXidZ— Dismissal of stdt for 

non-payment of ad^ourmnent costs — Plaintiff's 
remedy. 

An appeal lies from an order dismissing a suit 
for non-payment of adjourment costs. No res- 
toration of the suit can be made by exercise of 
inherent power of the Court. (Digby, I.) Rad- 
habai PURNiBAi. I.L.R. (1943) Nag. 613= 
208 I.C. 67=16 R.N. 57=1943 N.L.J. 177=A. 

I. R. 1943 Nag. 149. 

O. 17, R, 1— Prayer for adjournment — De- 
positing of case sine dit-— Effect. 

Where a Court deposits a case sine die at the 
request of plaintiff for an adjournment, it does 
not amount to dismissal of the case and it can be 
revived on the application of the plaintiff (Sathe, 

J. M.) Matbar V. Bhagwan Dass. 1941 R.D. 
176=1941 O.A. (Supp.) 164=1941 A.W.R. 
(Rev.) 230. 

"O. 17, R. 1 and O. 33, R. 8 — Suit in forma- 
p'auperis — Trial — Plaintiff not ready — Grant of 
adjournment conditional on paying day costs 
within next hearing— Costs not paid — Power of 
Court to dismiss suit — Pauper, if exempted from 
payment of adjournment costs. 

In. a suit filed in forma pauperis, the plaintiff 
was not ready at the date of the hearing and on 
his application the Court adjourned the case 
directing as a condition precedent that the plain- 
tiff should pay day costs to the defendants within 
thq next hearing date. By the adjourned date, 
the plaintiff had not paid the costs. On a conten- 
tion as to the propriety of attaching such a condi- 
tion and the procedure to be adopted on breach 
thereof, 

, He/d, the Court has jurisdiction under 0.17, 

1, C. P. Code, to pass an order of adjourn- 
n^etit conditional on payment of costs by the plain- 
tiff ^on. failure of which the suit should straight- 
away be dismissed. , f /j \ 

; field, further^ that under u. 33,' R. 8, a pauper 
plaintiff is not exempted from' the payment of costs 
of' adjournment ; the Court has therefore power to 
direct him to pay the costs pf an adjournment 
granted at his instance. (Krishnaswami Ayyan- 
gar, /.) Raju Chettiar v. Ramakkal. 199 I. 
C. 790=15 R.M. 12=53 L.W. 206=1941 M.W. 
N.303=A.I.R. 1941 Mad. 437=(1941) 1 M.Ir. 
h 305. 

0. 17, Rr. 2 and Applicability— Ad jo- 

u^ment for defendant's evidence — Defendant 
dpsent— Further adjournment refused and advo- 
^dth ' reporting no instruction — Decree — If ex 
p^rte--<),9, R. 13 — Applicability. 

After the close of the plaintiff's case, a suit was 
adjourned fqr the purpose ef enabling the defen- 
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dant to appear and give evidence on his behalf 
He did not appear on the adjourned date, and 
Court refused further adjournment. The defenr 
dant's advocate reported no instructions and the 
Court decreed the suit against the defendant oti 
the merits on a consideration of the plaintiff’s 
case. The defendant applied under Q. 9 , R 13 
set aside the decree, which he alleged’ was ex 


Held, that the adjournment having been granted 

specially for the purpose of the defendant produ- 
cing his evidence, it was in the discretion of 
Court to apply R. 3 of O. 17, C. P. Code 
not R. 2 of O. 17.‘ (2) that Rr. 2 and ^ 

of O. 17 were not exclusive ; (3) that 

although a judge should not ordinarily exercise 
the power vested in him under R, 3 of 0. 17 
unless the case of both sides is on the record" 
and arguments have in the main been heard 
where the defendant was found to be trifling 
with:the Court, and to be purposely absenting him- 
self, the Judge would be justified in applying R; 
3 especially when the plaintiff’s case was closed 
and the defendant was the only remaining witness 
{Davis, C. J. and Weston, J.) Tekchand Ne- 
noomal V. Kalusing Manjusing. I.L.R. (1942\ 
Kar. 547=207 I.C. 165=16 R.S. 14=A I R 
1943 Sind 94. * ^ 


O. 17, Rr. 2 and 3-r-ApplicabiHty and 

scope — Issues framed and suit adjourned for 
production of evidence by parties— Plaintiff 
failling to appear— Procedure— Disposal on 
merits— Propriety — Discretion of Court— Judi- 
cial exercise. Rukmansa Rajansa v. Shankar 
G otJDA BASANGOunA. Scc [Q.D., 1936-'40, ^ ol. L 
Col. 3295 ] I.LR. (1941) Bom. 150=193 1.0, 
768=13 R.B. 348=A.I.R. 1941 Bom. 83. 

O. 17, Rr. 9 and 3 — Applicability — Case^ 

passed over at request of plaintiff's vakil— -Sub- 
sequent reporting of instruction" — Plaintiff 

present in Court with witnesses but taking no- 
part in proceedings — Dismissal— If one for 
default or on merits— Application under 0. 9, R. 9. 
— Maintainability. 

Where a plaintiff's vakil comes to Court mere- 
ly to ask for an adjournment and upon that 
being refused, reports no instructions, the vakil 
fails to appear; unless the plaintiff himself takes 
some further part in the proceedings thereafter 
he himself also fails to appear, and an order of 
dismissal of the suit falls under 0. 17. R. 2. An 
application under O. 9, R. 9, will therefore lie. 
Where a suit on being taken up is passed over foe 
some time at the request of the plaintiff's vakiU 
and subsequently^ the vakil reports “no instruct 
Hon", and the plaintiff himself though present in 
Court with his witnesses, does not take any part 
in the proceedings, and the suit is thereupon dis- 
missed, the dismissal falls under O. 17, R. 2, and. 
not under O. 17, R. 3. The arranging of the' 
day's work by the Court is not a judicial act; 
and a request by a practitioner to pass over a case 
for some time is not a step taken in the prosecu-, 
tion of the suit or proceeding. When the vakil 
appears later and reports no instruction, the 
position is the same as if he had reported no in- 
structions in the first instance. (HorwUl, /*) 
B^alireddi V. Lakshmamma 213 I.C. 15=17 
R.M. 21=56 L.W. 488 (2)=1943 M.W.N. 634 
=AJ.R. 1943 Mad. 728=C1943)2 M.L. J, 350. 
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0. 17, Rr. 2 and Z-—AppHcabiliiy — Defen^ 

danfs pleader withdrawing from case for want 
•of mstruction^-Decree on evidence led by plain* 
iiff^jf one on merits or ex Application 

under 0. 9, R. IS— Competency, . 

A decree passed by the Court on evidence led 
by the plaintiff after the defendant's pleader has 
withdrawn from the case for want of instruc- 
tions is an ex parte decree and not a decree on 
the merits. It falls under 0. 17, R. 2, and there- 
fore an application to set it aside under O. 9, 
R. 13, is maintainable. Mere withdrawal from 
the case would not be sufficient to attract the 
application of O. 17, R. 2, read with 0. 9, R. 6. 
The withdrawal must be on account of the plea- 
der being not duly instructed and able to answer 
all material questions relating to the suit as pro- 
vided in 0. 5, R. 1, A \vithdrawal on the ground 
of not being ready with the evidence would fall 
under R. 3 and not under R. 2 of 0. 17. {Beau- 
montt CJ., Divatia and Weston, JJ.) Shidpa- 
mappa Irappa V, Basalingappa Kushappa. I.L. 
It. (1944) Bom. 1=16 R B. 146=2(191.0.450 
=45 Bom. L.R. 697=A.I.R. 1943 Bom. 321 
(F.B.). 

O. 17, Rr. 2 and S— -Applicability— Test, 

Where it is not clear as to whether an order 
passed falls under R. 2 or R. .3 of 0. 17, C. P* 
Code, the order should be held to fall under R. 3 
if it is found that the date was given at the 
xeqtiest of a party and in other cases it might be 
taken to fall under R. 2. (Saihe, S^M.) Puran 
Singh v, Bijai Singh. 1944 R.D. 241=1944 
A.W.R. (Rev ) 125. 

— O. 17, R. 2 and O. 9, R. 13— Ex parte 
decree for forecloure — Power of Court to set 
aside. 

A Court has power to set aside an ex parte 
final decree for foreclosure under 0. 17, R. 2, C. 
P. Code. 0. 9, R. 13, C. P. Code, applies to the 
ffirst hearing and not to an adjourned hearing 
The provisions relating to adjourned hearings 
are contained in 0* 17, R. 2. As the mortgage 
suit continues till the final decree is passed, then 
clearly the final decree proceedings are all con- 
ductea at adjourned hearings of the suit. {Bose, 
J.y Raghubir Prasad v. Pyarilal. I.L.R. 
(1944) Nag 425=218 I.C. 200=18 R.ij. 6= 
1944 N.L.J. 119=A.I.l. 1944 Nag. 181. 

0. 17, Rr. 2 and 3 and O. 9,R. 9 (All,)- 

Refusal of further adjournment on adjourned 
4ate — Report of no instructions by plaintiff* s 
counsel — Dismissal of suit — Restoration under 
0, 9, R, 9 — Jurisdiction, 

Where on the refusal of a further adjourn- 
ment on the adjourned date the counsel for the 
plaintiff reports that he has no instructions to 
proceed with the suit and the suit is dismissed it 
is a dismissal under 0* 17, R. 3 and as such the 
Court has no jurisdiction to restore it under 
'O 9, R. 9. i/ork, J.) Shanti Lal Maha- 
DEvi. 1943 A.L.W. 500., jA 

O. 17, R. 2 — Scope— Adjourned hearing — 

Defendant’s application for further adjournment 
refused — ^Procedure — Decree after hearing evi- 
dence of plaintiff — If ex parte— Rtmtdy of 
defendant — ^Appeal or application under O. 9, 
R. I3.^^e^ .C. P. Code, 0. 9. R. 13, 44 Bom. 
L.R.844. 
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— O. 17, R. 2 (2) {Allahabad)— Applicability^ 

— Disposal under— Restoration^ if possible. 

Where after the filing of certain documents by 
defendants the case is adjourned to another day 
for arguments and for certain rebutting evidence 
to be produced by the plaintiffs if they chose to^ 
and on the adjourned day the plaintiffs fail to 
appear and the Court disposes of the case on the 
evidence available, the disposal is one under para.- 
(2) of R. 2 (2) of 0. 17, C P. Code (Allahabad) . 
on the merits. There can be no restoration 
application in such a case. {Saihe, A.M.) Ram 
Lal V. Khiali. 1941 O.A. (Supp.) 787=1941 
A.W.R. (Rev.) 913=1944 R.D. 922. 

O. 17, R. 3 and O. 6, R. 11 ---Adjournment 

for amendment on condition precedent — Condi* 
Hon not fulfilled— Effect, 

Where a case is adjourned for the filing of an 
amendment on a condition precedent and the 
condition is not fulfilled it must be taken that the‘ 
adjournment was not given and the amendment 
as not filed, even if it is in fact filed. {Davies.} 
Heera Lal v. Champa Lal. 1941 A.M.L. J. 33, 

O. 17, R. 3 and O. 9, R. 13 (All.)-- 

Adjournment to enable compliance with order of 
Court — Non-appearance and noh-compliance^ on 
adjourned date— Disposal of suit— Applicability 
of p, 9, R, 13. 

Where an adjournment is granted to enable a 
party to comply with an order of Court and on 
the adjourned date the party concorned is absent 
and the order of Court is not complied with and 
the (^)ourt disposes of the suit, it is a decision on 
the merits under 0. 17, R. 3. In such a case 
appearance on behalf of the defendant will be 
assumed whether he was in fact present or noL 
The decree passed under the rule cannot be 
regarded as an ex parte decree so as to entitle 
the defendant to apply for restoration under 
R, 13 of O. 9. {Yorke, J,) Sidh Nath v. Ganga 
Prasad‘ 1943 A.L.W. 517. 

— :r; — O. 17, R. 3 — Applicability— Conditions— 
No evidence led before default— Decree on 
evidence led after default — If ex parte. 

R. 3 of O. 17, applies only if the previoP$ 
adjournment was granted for any of the purposes 
mentioned in the rule, and the party has commit- 
ted default in complying with the same on the 
adjourned date. It cannot apply to a general 
adjournment under O- 15i R* 3. Where no 
evidence had been led before the default took 
place and the whole evidence on which the decree 
is passed was led after the default, it is^ an ex 
parte decree. {Beaumont, C. Divatia and 
Weston, JfJ.) Shidaramappa Irappa v, Basa- 
lingappa Kushappa. I, L.R. (1944) Bom, 1=16 
R.B. 146=209 I.C. 450=45 Bom. L. R. 697 = 
A.I.R. 1943 Bom. 321 (F.B.), 

0. 17, R. 3 (All.)— Applicability— Dismis- 
sal for non-complaiance with order to pay costs 
of adjournment. See C. P. Code, 0. 17, Rr. 1 
and 3 (All). 1943 O.A. (C.C.) 282 (2). 

-O. 17, R. 3— Applicability— Ex part^ 

decree on date to which suit was adjourned on 
defendant's request. ^ ^ ' ' -i 

Where on the date to which a suit was adjou^ 
ned on the defendant’s request, the defendant is 
absent and the Court passes a decree ex parlCi it 
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is not a decree on the merits under O. 17, R. 3. 
C. P. Code, and hence could be set aside on appli- 
cation. It is a mistake to think that the mere 
absence of parties is enough either to dismiss or 
to decree a suit. A suit cannot be decreed even 
ex parte unless the plaintiE makes out a prima 
facie case in support of his claim. (Sathe, S. 
M,) Bimal Chandka v. Hemkuer. 1943 R.D, 
483=1943 A.W.N. (Rev.) 314 (2). 

O. 17, R. 3—Ca^e when falls under — 

Remedy. 

If an adjournment is given specially at the 
request of the defendant in order to enable him 
to perform any particular act or produce parti- 
cular evidence and there is default, the case falls 
under R. 3 of O, 17. The remedy of the aggriev- 
ed party is only an appeal, not an application 
under O. 9, R. 13 for restoration. (Shirreff, S. 
M. and Sathe, /. M,) Bindraran v. AlayaR 
Khan. 1942 O.A. (Supp.) 72=1942 O.W.N. 
(B.R.) 105=1942 A. W.R. (Rev.) 66=1942 R. 

D. 137. 

— — O. 17, R. 3 (All .) — Decision under — Court 
hecoming aware subsequently of existence of ‘rea- 
sdnahle excuse' for party's absence — Competency 
to set aside decision. 

Under Q. 17, R. 3, C. P Code, it lies with the 
Court to decide the case on the merits on the 
postponed date of hearing, but as will be mani- 
fest from the rule itself, the absence of the party 
or his failure to produce evidence must be with- 
out reasonable excuse. When after dismissing 
a suit under O. 17, R* 3 the Court becomes aware 
of the existence of ‘reasonable excuse* for the 
party’s absence, the Court itself has no jurisdic- 
tion to set it aside, inasmuch as it was not an 
-order passed under R. 2 of O. 17 but was one 
passed under R. 3 of that order. When the 
matter comes upon appeal it would be open to 
the appellate Court to take note of the “reason- 
able excuse” and set aside the decision. (Allsop 
4xnd Stnha, //.) Udai Ram Gobi Ram v. Raghu- 
KAj Singh Khub Chand. I.L.R. 1944 All. 297= 
215 I.C. 304=17 R.A. 73=1944 A.W.R (H.C.) 

370=1944 O.A (H.C.) 126= 
1944 A.L.W. 324=A.I.R. 1944 All. 211. ^ 


— - O. 17, R. 3 — Decision when one under — • 

Remedy open. 

Where a case is adjourned to another date at 
the request of defendants to enable him to pro- 
duce certain witnesses and on the adjourned 
date the defendant is absent but the plaintiff is 
however present and the Court after recording 
the evidence produced by him proceeds to dis- 
pose of the case on the merits and writes a con- 
sidered judgment, the order must beheld to be 
One under 0-17, R. 3 and not under either the 
first or second paragraph of R. 2 of 0. 17. The 
only remedy the defendants can have against 
such an order is by way of appeal and not by way 
o application. (Shirreff, L M, 

^il£) SuRYAPAl. SlNGH i;. Bakhari. 

, 9’ }?•. ® »’*» 'HDhich evidence is to 
be led— Platnttff's witnesses if can be cross- 

*v^*ncf closing of the defence I 
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C, P. CODE (1908), 0. 18, R. 18. 

The order in which evidence is led is not in* 
variable and depends upon the issues in the case 
If the cross-examination of the plaintiff's witnes* 
ses has been left out inadvertently the Court has 
inherent power to allow the cross-examination at 
a later stage after the closing of the defence 
evidence. C^athe, S M.) Mukhtar Husain w 
iVJsT. Batoolan. 1944 R.D, 383=1944 a W P 
(Rev,) 192 (2). 

O. 18, R. 8 and S. 99 — Failure to maintam 

memorandum of evidence — Irregularity— Condo^ 
nation. 

The failure of an Assistant Collector to main- 
tain a memorandum in English of the evidence 
taken by the Court Ahalmad is an irregularity, 
but where it has not prejudiced the case of 
either party it may be condoned under S. 99, C 
P. Code. (Shirreff, S. M. and Saihe. J. mS 
Shamshuddin Ahmad v. Faoire. 1942 OA 
(Supp.) 501=1942 O.W.N. (B.R.) 707=1942 
A.W.R. (Rev ) 475. 

O. 18, R, IS— Object of local inspection-^ 

Time for local inspection— Inspection after whole 
arguments are over— Propriety— Duty of judge 
to record facts observed by him without recording 
impressions or opinions— Proper procedure— 
Evidentiary value. 

It is always desirable in cases where local in- 
spection is necessary that the Judge should 
carry out the inspection at any stage before the 
arguments are heard and if he conducts the 
inspection at the request of the parties it should 
be made clear whether the parties have left the 
inatter to be decided as he thinks proper from 
his inspection or that he is merely inspecting 
under 0-^ 18, R. 18, C P. Code. If the Judge 
records his impressions or opinions in his notes 
of inspection, the parties must have an oppor* ' 
tunity to urge their arguments on those notes at 
t^he time when the case is generally argued 
before the Court. It would generally be desir- 
able for the Judge to confine his notes to the 
facts which he observes without recording his 
impressions or opinions. His notes are not only 
a relevant but an important piece of evidence in 
the case and his findings based on his local in- 
fection are entitled to great weight by the 
Court of appeal in the same manner in which 
findings based on appreciation of oral evidence 
would be. The Judge is entitled to form his 
impressions, but if he records them in the notes, 
the parties should have an opportunity to meet 
them in their arguments and he should not 
decide the case merely from his impressions] 
without giving due weight to the evidence. The 
Eou:^ uf appeal would no doubt give due weight 
to what the Judge observes in his inspection, but 
the purpose of local inspection is not to make it 
a substitute for the evidence but to assist in its 
appreciation. To make a local inspection after 
the argurnents of both sides are over without an 
opportunity to the parties or their pleaders to 
challenge^ the notes before judgment is pro- 
f unced IS not a proper procedure, (Stone, C, 
J. and Diva Ha, J) Ameatlal c/. Land Acquist- 
tion Omcm, Ahmedabad. 47 BomX.R. 95=A. 
I.R, 1945 Bom. 302. 

“T . A?; I ® — Opinion formed on local in* 
specHon—When to be accepted in place of 
evidence. 
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It cannot be said that in an ordinary case the 
opinion of the Judge formed on a local inspection 
tinder O. 18, R. 18, could take the place of 
evidence. But where the parties agree to accept 
the opinion of the Judge on that point, and for 
that reason lead no ^ evidence, in such special 
circumstances, the opinion of the Judge could be 
accepted in place of evidence. {Clarke, 7.) 
Municipal Committee, Bilaspur v, Wamanrao 
Vinayakrao. I.L.R. (1942) Nag. 269=197 I. 
C. 300=14 RN 157=1941 N.L.J. 403=A.I.R. 
1941 Nag. 292. 

O. 19, R. 2 — Applicability — Application 

under 0. 9, R, 13. 

R. 2 of O. 19, C. P. Code, applies only to inter- 
locutory applications like applications for at- 
tachment before judgment, for temporary in- 
junction, for issue of commission and the like. 
It does not apply to applications of a substantive 
nature such as an application under O 9, R. 13 
for setting aside an ex parte decree. Substantive 
applications are those which initiate proceedings, 
the interlocutory applications being incidental 
to such proceedings and made while they are 
pending. {Bobde, /.) Federal India Assur- 
ance Co. V . A.NANDRAO Dixit. I.L.R. (1944) 
Nag. 436=216 I.C. 184=19 R.N. 64=1944 N. 
LJ. 134=A.I.R. 1944 Nag. 161. 

O. 20 --List of preliminary decrees--! f 

exhaustive. 

The list of preliminary decrees mentioned in 
O. 20, C. P. Code, does not exhaust the whole 
list of preliminary decrees. (Mitter and Khund^ 
kar^JJ.) SurendraNath Sarkar Sailendra 
Nath Kundu. 203 I.C. 518=15 R.C. 438=46 
C W.N. 857=A.I.R, 1942 Cal. 537. 

— O. 20, R. 1 — Applicability— ‘Proceedings 
tmder Punjab Land Revenue Act, 

O. 20, R. 1, C. P. Code, does not apply to 
proceedings of revenue officers under the Punjab 
Land Revenue Act, and there is no provision of 
law which requires orders of Revenue Officers 
under that Act to be pronounced formally in 
open Court on a specified day. {Mitchell, F. C.) 
Taj Mahomed v. Nukh Ram. 20 Lah.L.T. 115, 

O. 20, R. 2 — Judgment written by Judge 

zvho has ceased to be Judge and pronounced by his 
successor — Validity. 

A judgment written by a Judge who has ceased 
to exercise jurisdiction and pronounced by his 
successor is a valid judgment. {Almond, J,C.) 
Ghulam Rasul v, Mt. Gul Jan. 205 I.C. 197= 
15 R. Pesh. 85=A.I.R. 1943 Pesh. 11. 

O. 20, R. 2— Dating of judgment— Duty of 

Court. 

Judgments in judicial proceedings are of per- 
manent value and can be quoted at any time in 
future. Courts should be careful to give the 
number of the day, month as well as year while 
dating their judgments. A date which does not 
give the year also is of very little value in future 
references. {Sathe, S.M) Mahomed Adil v. 
Maimuna Bibi. 1943 A.W.R. (Rev.) 189 (1)= 
1943 O.W.N. (B.R.) 78=1943 R.D. 78. 

7 " "O. 20, R. 3 — Dating of judgment— Duty of 

judge. 

A j udge must not fail to give the year in which 
the judgment is given as otherwise it would be 


C. P. CODE (1908), 0. 20, R. 4. 

difficult to trace the identity of the judgment in 
future years. {Sathe. J.M.) Budh Sen v. 
Madho Stngh. 1942 O.A. (Supp.) 491 (2)= 
1942 O.W.N. (B.R.) 712=1942 A.W.R. (Rev.) 
465 (2). 

O. 20, R. Z— Dating of judgment— Duty of 

judge. 

The dating of judgments must be complete in. 
all respects {ix.) it must give the date of the 
month and the number of the month as well as- 
the year. Unless this is done the identification 
of the judgment in future years would become 
difficult. {Shirreff, S.M. and Sathe, J M.) Ram 
Chandz/. HanumanDas. 1942 O.A. (Supp.) 
491 (1)=1942 O.W.N. (B.R.) 711=1942 A.W. 
R. (Rev.) 465 (1). 

O. 20, R. 3 and Oudh Rules, Ch. II, R. 97 

— Order for costs on dismissal — Subsequent 
direction as to taxation of costs of witnesses not 
examined — Validity — If contravenes. O. 20, R. 3. 

Where after an order of dismissal with costs, 
the Court by giving directions to the office to tax 
the costs of witnesses who have not been examin- 
ed aslrequired by Oudh Rules, Ch. II, R. 6, cannot 
be deemed to be altering or adding to the judg- 
ment pronounced already by it. The rule itself 
does not say when the direction is to be given. 
Such a direction suo znotu or on application is 
not ineffective if given after order of dismissal. 
{Ghulam Hasan, J.) Mahabal Prasad v. Lachme* 
Chand. 197 I.C. 760=14 R.O. 350=1941 A.W. 

R. (C.C.) 361=1941 O. A. 950=1941 O.W.N. 
1265=A.I.R. 1942 Oudh 109. 

— — O. 20, R. 4 {!)— Small Cause judgment — 
Complicated case — Statement of reasons for 
decision — Desirability. 

Where a case is complicated, it is desirable 
that a Judge of the Court of Small Causes should^ 
briefly state the reasons for his decision and the 
process by which he has reached the conclusion,, 
in order to enable the High Court to decide 
under S. 25 of the Prov. S. C. Courts Act whether 
the decision is according to law. {Sen. J.) Noor- 
Bux V. Kalyandas. I.L.R. (1945) Nag. 475= 
1945 N.L. J. 267=A.I.R. 1945 Nag. 192. 

O. 20, R. 4 {!)— ‘Small cause judgment— 

Contents— Reasons for decisions — PVhen to be 
given— Provincial Small Cau^e Courts Act, S. 25. 

0. 20, R. 4 (1), C. P. Code, should be consider- 
ed along with the provisions of S. 25 of the Pro- 
vincial Small Cause Courts Act, and the latter 
provision impliedly requires the Judge deciding 
a small cause suit to make his judgment suffi- 
ciently intelligible to enable the High Court to be 
satisfied that his decision is according to law. 
O. 20, R. 4 (1) does not debar the Judge from 
making his j udgment intelligible by giving a few 
reasons, if he thinks it necessary, especially whcui 
complicated questions of law are raised. On a 
reasonable interpretation of 0. 20, R. 4 (1) and' 

S. 25, Provincial Small Cause Courts Act, in a 
small cause suit, on a question of fact, the Judge- 
need not give more than a clear statement of the* 
points which he has to decide and his decisions 
thereon, and if he thinks them to be sufficiently 
intelligible, he is not bound to give his reasons- 
for those decisions. But on a question of law, if 
a bare finding is not likely to indicate the reason- 
ing by which it is arrived at, the Judge is bounds 
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■to set out so much of his reason as will make 
•clear the road by which he reached his conclusion. 
(Lokur,!.) Tsibhovandas Makchharam C. 
R. Contractors’ Co. at Bhoach. 210 I.C. 33= 

16 R.B. 161=45 Bom.L.R. 806=A.I.R. 1943 
JSom. 416. 

O. 20, R. 4 (2) and O. 41, R. Sl-’Judg- 

meni — Contents— De sir ability of omitting sum- 
maries of oral evidence and arguments. 

The practice of giving in the body of the judg- 
ment a summary of the oral evidence, and coun- 
sel’s arguments or of a tabular list of documen- 
tary evidence filed, is to be deprecated. A trial 
'Court must after giving a general narrative of the 
-case and detailing the issues framed consider the 
•evidence both oral and documentary on each issue 
■separately and give its own findings thereon. 
Similarly an appellate Court should after giving 
a general narrative of the case state the points 
pressed in the appeal before it and give its own 
findings on each point separately after consider- 
ing (1) the views of the lower Court, (2) the 
arguments of counsel, and (3) the evidence on 
record. If in any special case a tabular list or 
summary has to be given it should generally form 
ati appendix or schedule to the judgment instead 
of being incorporated in the body of the judg- 
ment. (Skirreffy S.M. and Sat he, J. M.) Jokhu 
Mal^;. Sheo Ghulam Mal. 1942 R.D. 971= 
1942 O.A. (Supp.) 538=1942 A.W.R. (Rev.) 
512=1942 O.W.N. (B.R.) 789. 


— O. 20, R. 4 (2) — Judgment — Requirements. 

Where a judgment does not contain a concise 
•statement of the case, the points for determina- 
tion the decision of the Court and the reasons 
for such a decision but merely gives reference to 
the report of the Ahalmad and relies on it entirely 
4t does not satisfy the requirements of law. 
(Sathe^ J,M ) Rampal Singh v. Mohar Singh. 
1943 O.A. (Rev.) 53=1943 R.D. 140=1943 A. 
W.R. (Rev.) 53. 


— ^ "O. 20, R. S—Duiy of trial Court to give 

findings on all issues to avoid remand by appellate 
'Court, 

In all cases opp to appeal the trial judge should 
determine and give findings on all issues, so that 
th^ appellate Court may have the benefit of the 
view of the evidence taken by the trying judge 
and need not remand the case. \Divatia and Sen, 
JJ.) ' . Shivshankar Chhaganlal V. Laxman 
Chimanlal. I.L.R. (1943) Bom. 441=206 I.C. 
318=15 R.B. 393=45 Bom.L.R. 78=A.I.R. 
l^f 3 Bom. 83. 

O. 20, R. $—Duty to decide all issues to 


avoid remand on appeal. 

/The normal practice for Courts in trying suits 
is to decide all the issues which have been framed 
so as, to make it unnecessary thereafter for the 
appellate Court again to refer tbe matter to the 
trial Court and to require the parties to adduce 
fjesh evidence. It is not in accordance with the 
correct practice to limit the decision of the suit 
out of which an appeal, and possibly an appeal to 
the Judicial Committee as well, lies, to some of 
tbe issues only. {Macpherson and Fad A li, JJ) 

Sri^opin^h Jeaz/. Biralear BhramarraR Roy. 
ITCutX.T. 10. 


C. P. CODE (1908), O 20, R. 7. 

— — O. 20, R. 5 and O. 41, R. Zl-Judgments 
of trial and appellate Court— Contents— Exandna. 
tion of evidence — Necessity, 

Though R. 5 of O. 20 does not specifically state 
that the trial Court must also examine the 
eyidence led on each issue, it is implied in the 
direction contained in the rule which requires 
that the reasons of the Court must be stated in 
the judgment. The reasons can depend only uoon 
an examination of the evidence and the law on 
the subject. Hence an examination of all the 
evidence on record whether oral or documentarv 
is essential before a trial Court comes to decide 
the case. Similarly under O. 41, R. 31, the appel- 
late court must examine the evidence on both 
sides before arriving at a decision and the judg- 
ment Itself must contain the reasons for the deci- 
sion and indicate that the Court has applied its 
mind to an examination of the evidence. {Sathe- 
S.M. and Ross, J.M.) Mansingh v. Tugul 
Kishore. 1944 A.W.R. (Rev.) 29=1944 R.D. 
78. 

-O. 20, R. 5— Procedure— Court disposing 

of suit on one issue only— Duty to record findings 
on all relevant issues. •! 

The Subordinate Courts in all appealable cases 
should pronounce their decision on all the rele- 
vant issues so that if the superior Courts take a 
different view upon the issue which alone has 
been decided by the Subordinate Court,' the 
parties litigant would be saved from the harass- 
ment of a consequent remand. {FqsI AH and 
Manohar LalhJJ.) Deb PrasaTOa Mukh'-rjee' 
V, Lakhi Narain Mandal. 196 I.C. 641=14 
R.P. 222=8 B.R. 67=1941 P.W.N. 565=a:i; 
R. 1942 Pat. 108. 

yO. 20, R. 6 i^) — Decree — Contents— Pre- 
emption decree. 

Decrees of Court should be drawn up by Judges 
in such a way as to make them self-contained 
and capable of execution without referring to 
any other document. Where a pre-emption 
decree merely reproduces the words of an order 
as to amendment of the order as to costs it is 
not a self-contained decree; but far from it. 
The Court should clearly specify the costand 
also how it should be adjusted with reference to 
the pre-emption money. (Ghulam Hamn, J.) 
Mahomed Zafarw. Mata Badal. 2lo I.C 614 
=16 R.O. 200=1943 O W.N. 393 (2)=1943 O. 
A (C.C.) 249=1943 A.W.R. (C.C.) n7=A.I.R. 
1944 Oudh 42. 

^ — Date of decree — Starting 
Point of limitation for filing of appeal. 

Under 0. 20, R. 7 the decree shall bear the date 
on which the judgment was pronounced and the 
date of the decree to be appealed against must 
therefore be taken to be the day on which the 
judgment V7as pronounced and not the dale of 
Jhe ^ signing of the decree if that is later. 
(^hirreff^ S M.) ' Shiam Mohan Nath RaJa 
Misar 7/. Amjad Alt Khan. 1942 R D 286, (2) 
=1942 O.W.N. (B R.) 220 (2)=ig42 A.W;Il; 
(Rev.) 250 (2)=1942 O.A. (Supp.) 276 (2). 

O4 20, R. 7 — Decree — Date from which it 
operates— Limitation for execution. 
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The provisions of R. 7, of 0. 20 of the C. P. 
Code, is mandatory. The date of the decree 
must correspond with the date of the judgment 
irrespective of the date when the decree is actual- 
ly drawn up. The decree is to operate from the 
date of jui’gment though actually it may have 
been drawn up subsequent to judgment. Hence 
it must be executed within the time limited 
starting from the date of the judgment. (Ghulam 
Hasan, J ) Harbans Singh v. Ram Chandra. 
197 I.C 12=1941 AW.R. (Rev.) 1057=14 R. 
0.264=1941 OA 935=1941 O.W.N. 1232= 
A.I.R. 1942 Oudh 139. 

O. 20, R. 9 — Immoveable property — Descri* 

ption by extent and by numbers—Confiict— Which 
to prevail. See C. P. Code, 0- 7, R, 3 and O. 20, 
R. 9.A.I.R. 1944 Pat. 254. 

O. 20, R. 10 — Movables-^Suit for return 

of — Value — Computation — Crucial date. 

In a suit to recover a quantity of wheat which 
the defendant promised to return to the plaintiff, 
the question as to when the cause of action arose 
is absolutely foreign to the assessment of the 
price by the Court under O. 20, R. 10, C. P. Code* 
The value according to the rate prevailing during 
the days when the suit was instituted is to be 
found out and not at the rate prevailing on some 
other day as for example the date of the promise 
to return the wheat. (Mir Ahmad, CJ and 
Mahomed Ibrahim, J.) Thok Chand t;. Damo- 
DAR Dass. 218 I.C. 177=17 R. Pesh. 27= 
A.I.R. 1945 Pesh. 5. 

O. 20,R. 11 (2)--‘Order under'-Appeal. 

An order under Q. 20, R. 11 (2), is appealable, 
whether it is regarded as one under S. 47, C. P. 
Code, or as a decree in itself. (Bose, J.) Jagru- 
TESHWAR Deosthan V. Atmaram. I.L.R. (1943) 
Nag. 456=206 I.C. 72=15 R.N. 236=1943 N. 
L.J. 103=A.I.R, 1943 Nag. 155. 

— — O. 20, R. 12-“AppeaI — Proceeding under 
— If one in suit or in execution— Appeal from 
order for mesne profits in preliminary decree — 
Maintainability. See C. P- Code, Ss. 2 (2) and 
47. I.L.R. (1941) Kar. 563. 

-0.20, R. l2-^Applicability—Suit for assess- 


C. P. CODE (1908), O, 20, R. 12. 

decree in his suit. The fact that the decree 
itself does not mention that the plaintiff is en- 
titled to recover this court-fee from the defen- 
dant and is silent about it cannot be taken as 
equivalent to a case of no award of such relief, 
and would not disentitle the plaintiff from re- 
covering the same from the defendant^ 
{Chandrasekhara Ayyar, J.) Subra Rao v. Subba 
Rao. 211 I.C. 263=16 R.M. 501=56 L.W. 
513 = 1943 M.W N. 819=A.I.R. 1943 Mad. 689' 
=(1943) 2 M.LJ. 319. 

O. 20, Rr. 12 and 18—7/ exclusive, 

Rr. 12 and 18 of O. 20, C, P. Code, are not 
necessarily exclusive. ^ The two rules must be 
read together. (Daiis, CJ, and Weston, /.) 
Sahijram Rupchand V. Alu Tundu. I.L.R. 
(1941) Kar. 563=200 I.C. 74=14 R.S. 205= 
A I.R. 1942 Sind 60. 

O. 20, R. 12— Interest on mesne profits — 


Whether can be allowed. 

Interest is a part of mesne profits. It there 
are no special circumstances, simple interest at 
six per cent, per annum is a fair rate and can be 
allowed on the mesne profits. (Miiter and 
Khundkar, JJ.) Kalidas Rakshit Saras wate 
Dassi. I.L.R. (1942) 2 Cal. 268=75 C L.J. 
447=206 I C. 508=15 R.C. 715=46 C.W.N.. 
982=A.I.R. 1943 Cal. 1. 

-O. 20, R. 12 — Scope — Decree for posses-^ 


ment and recovery of additional rent, 

0. 20, R. 12, C.P. Code, does not apply to a suit 
for assessment and recovery of additional rent. 
The plaintiff in such a suit is not, therefore, 
entitled to gel a decree for arrears of rent 
during the pendency of the suit and for a further 
period of three years. (Milter and Khundkar, 
JJ.) Midnapore Zemindary Co., Ltd. v, Kumar 
Chandra Simgh. I.LR. (1943) 2 Cal. 245= | 
210 I.C. 594=16 R C. 472=77 C.L.J. 347=47 
C.W.N. 733=A.I.R. 1943 Cal. 544. 

0. 20, R. 12— Costs — Final decree^ award- 

ing mesne profits as ascertained — Plaintiff paying 
court-fee thereon— Right to recover amount of 
court-fee from defendant — Decree silent on the 
point— Effect, 

A plaintiff is entitled to recover from the 
defendant the court-fee that he had^ to pay on 
the amount of mesne profits ascertained to be 
due to him and decreed in his favour by the final 


sion—No direction for inquiry into future puisne- 
profits — Proper remedy, 

O. 20, R. 12, C. P. Code, specially contemplates 
the passing of a decree and it is not intended to 
be put into operation after the decree has been 
passed. The order to direct an inquiry must 
come as part of the decree itself. Unless the 
decree in a suit for possession direct.s an inquiry,, 
there can be no such inquiry ordered in any final 
decree. The remedy in such a case is by way of 
suit and not by an application. (King, J.) 
SuBBiAH V, Kotamma. 58 L.W. 39=1945 M.: 
W.N. 116=A.I.R. 1945 Mad. 222=(1945) t 
M.L.J. 204. 

O. 20, R. 12 (1)' (c)— Accidental omission 

to give direction regarding future mesne profits^ 
— Power of Court to remedy. 

If the omission to give an express direction, in 
the decree in terms of 0. 20, R. 12 (1) (tr), C P<. 
(Tode, regarding mesne profits pendente lite and 
thereafter is an accidental one, the Court assess- 
ing the mesne profits can supply the omission 
under the powers given by S. 152, C. P. Code.. 
(Mitter and Khundkar, JJ.) Kalidas Rakshit' 
V. Saraswati Dassi. I.L.R (1942) 2 Cal. 268 
=75 C.L.J. 447=206 I.C. 508=15 R.C, 715= 
46 C.W.N. 982=A.I.R. 1943 Cal. 1. 


0.20, R. 12 (1) (c) (iii) — Scope— Mesne. 

profits— Decree for — Time -limit— Decree witk*^ 
out time-limit — Construction of. 

Under 0. 20, R. 12 (1) (c) (iii), mesne profits' 
can only be decreed for three ^ years after the 
date of the decree. A decree which provides for 
mesne profits till realisation without specifying 
any limit other than the date of realisation must 
be read as one providing for mesne profits till 
delivery of possession subject to a ^atutory 
limit of three years. (Wadsworth and Patanjah 
I Sasfri, JL) Godavarti Raja v, Ramachandra- 





U20 


THE QUINQUENNIAL DIGEST, 1941— 1945 


C. P. CODE (1908), O. 20, R. 13. 


swami VaRU. 209 I.C. 116 — 16 R.M. 27S — 
1943 MW.N 421=56 L.W 178=A.I.R. 1943 
Mad 354=(1943) 1 M.L J. 253. 


-O. 20, R. IZ— Administration suit-^N at lire 

and incidents of — Duty of Court — Receiver in—- 
Status and powers of— Property — If vests in 
Court or receiver^ 

An administration suit under O- 20, R, 13, is in 
essence a suit for an account and application of 
the estate of a deceased debtor for the satisfac- 
tion of the dues of all his creditors. The entire 
administration and settlement of the estate are 
assumed by the Court. The assets are marshal- 
led and a decree is made for the benefit of all the 
creditors. For this purpose the Court has to 
appoint a receiver, but that receiver has no better 
status than that of a receiver appointed under 
O. 40, R. 1. The property does not vest in him 
as it does in a receiver appointed in an insolvency 
proceeding. O- 20, R. 13 (2) has nothing to do 
with the vesting of the property in the^ receiver. 
The receiver’s possession is the possession of the 
Court which takes upon itself the management 
during the continuation of the litigation. The 
interest in the property is not thereby transfer- 
red either to the Court or to the receiver. It is, 
liowever, the duty of the Court to see that all 
the assets are realised and equitably distributed 
among all the creditors. {Lokur, /.) Abdul 
Rahim v* Lingappa Vaijappa. 213 I C 146= 
17 R.B 21=45 Bom. L.R. 534=A.I,R. 1943 
Bom. 273. 

0,20, R. 14 and 0.21, R. 36 -^Payment into 
Court of purchase money by p*e-emptor — Effect 
of 0. 20, R. 14 — Pre-emptoPs subsequent failure 
io take symbolical delivery under 0. 21, R. 36— 
if can defeat title acquired by him. 

Where in respect of property capable of sym- 
1)olical possession only, the pre-emptor deposits 
the purchase money into Court within the allow- 
.ed time, then under O* 20, R. 14, he acquires 
automatically a title to the property from that 
-date. Kence his subsequent failure to obtain 
symbolical delivery under O. 21, R. 36, or failure 
to take further step« like mutation or correction 
of names cannot defeat the title so acquired. 
(Kaul and Misra, JJ.) Kodi Lal v, Ahmad 
Hasan 20 Luck. 356=1945 O.A (C.C.) 121= 
1945 AW.R. «C.C.) 121=1945 A.L.W. (C.C.) 
116=1945 O.W.N. 123=A.I.R, 1945 Oudh 200. 

—— 0. 20, R. 14 — to mesne 
profits from date of deposit. 

The addition of the words in O- 20, R. 14, C. P. 
Code, that, “ title to the property shall be deemed 
to accrue from the date of the payment** leave it 
Open to no doubt that after the date of such pay- 
ment the pre-emptor is entitled to mesne profits 
of the land. {Almond, J.C.) Akbar Sultan z;. 
Taj Mahomed. 211 1,C. 443=16 R. Pesh. 69= 
A.I.R. 1944 Pesh 11. 

— O. 20, R. 16 -Commissioner to take 
^ccounts-^Duty of — Rights and liabilities fixed 
ify preliminary decree — // can be varied. 

A commissioner appointed to take accounts is 
hound to take accounts in accordance with the 
preliminary decree. He has no power to vary it. 
Rights and liabilities fixed in the preliminary i 
d^ee cannot be varied in proceedings taken ^ 


C. P. CODE ((1908), O. 20, R. 18. 

thereafter. {Lobo and 0. Sullivan, JJ.) Tira- 
ram Kashiram V. Ganeshmal Jogumal. I L 1? 
(1943) Kar. 429=214 I.C. 256=17 R.S. 23=:A 
I.R. 1944 Sind 73. 

O. 20, Rr. 16 and 17— for accounts-- 

Duty of Judge — Clear directions — Necessity. 

In a suit for accounts the Judge must first of 
all make up his mind whether the defendant is 
an accounting party. If he is, then the Judge 
must next determine whether the defendant has 
already accounted or is relieved from accounting. 
If he decides that an account has to be rendered, 
then he should pass a preliminary decree in 
accordance with IL 16 of C) 20, and when doing 
so it is of the utmost importance that he should 
bear in mind that in most cases special directions 
are necessary. (Stones C.J. and Bose, J.) Rad- 
hika Prasad I/. Nano Kumar. I. L.R. (1944) 
Nag. 63=217 IC. 39=17 R,N. 86=1942 N.L.f 
355=AI.R. 1944 Nag. 7 


-O. 20, _R. 18 — Applicability— Partition suit 

—Compromise decree allotting specific proper* 
ties — If preliminary or final— Engrossing on 
stamp — Limitation — Stamp Act, Art 45. 

^ A compromise decree in a partition suit allot- 
ting specific properties to the parties and speci- 
fying the properties allotted to share of each 
party is not a preliminary decree contemplated 
by 0* 24, R. 18, C P- Code, but is the final decree 
in the suit, and nothing more remains to be done 
except to engross it on a stamped paper under 
Art. 45 of the Stamp Act. There is no time 
limit for so engrossing it on stamp of the requi- 
site value. The decree to be engrossed will bear 
the date of the decree and will declare the posi- 
tion of the parties in respect of the properties 
on that date. Mere engrossment of the decree 
on stamp of the requisite value will not in any 
way affect the interests of the parties though 
changes may have occurred in respect of the 
properties after decree and before engrossment. 
(Sinha and Pande. JJ.) Raghubir v. AJODHya. 
24 Pat. 427=A J.R. 1945 Pat. 482. 


— 0. 20, R. IS— Direction under — If indis- 

pensable. 

The direction to the Collector contemplated by 

R. 18 of O. 20, C» P. Code, is not indispensable. 
Hence where there has been a compromise decree 
in a pardtion case, mutation can be made, though 
the Civil Court has not given the necessary direc- 
tions under O. 20, R 18 to the Revenue Courts 
to take action, (Shirreff. J M.) Bal Makundv. 
5=^hiva Kumar MisRa. 1941 R.D 425=1941 A. 
W.R. (Rev.) 569=1941 O.A. (Supp.) 500. 

~0. 20, R. 18— Limitation- Decree for 

partition of revenue paying lands — Direction to 
effect partitic-n— Application to Court to send 
papers to Collector— Tf to be made within three 
years— Period of limitation. See Lim. Act,, 
Arts. 181 and 182. 47 Bom. L.R, 447 (F.B.). 

~ — ^p. 20, R. 18— Powers of Court under— 
Partition decree — Contents — Execution by Collec- 
tor-Discretion of Collector. See C P. Code, 

S, 54 AND o. 20, R. 18. LL.R. (1942) Kar. 162. 
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0. P. CODE (1908), O. ai. E. 1. 

0. 21> It. 1 — Joint decree-hol ders-^Shares not 
specified — Power of one to give discharge to extent of his 
own share. 

The word ‘'decree-holder” in O. 2ij R. 1, although 
in singular means, all the decree-holders jointly when 
there are more than one. One of the joint decree- 
holders whose share has not been specified cannot sepa- 
rately settle up with the judgment-debtor even so far as 
his share of the decree is concerned. {^Mir Ahmady J.y 
Kartar Singh z/. Gurdial Singh. 202 1 0. 59= 
16 B. Pesh. 32 = A.I.B. 194:2 Pesh. 68. 

— O. 21, R. 2— Adjustment^ — Assignment of decree 
to defendant’s son benami for defendant — Effect of. 
See C. P. CODE, O. 21, R. 16. I.L.E. 1942 Ear. 168. 

O. 21, B. 2 — Adjustment — Execution — Refer- 
ence to arbitration — Award — Validity — Power of Court 
to give permission for reference and file award in execu- 
tion—Sch. II. ZumaklaL MOTIRAM v, FULCHAND 
Tarachand. [i«Q.D. 1936— to, Vol.I, Col. 1552.] 
192 1.0. 683 = 13 E.B. 269 = A.I.E, 1941 Bom. 20. 

— O. 21, B. 2 — Adiusiment — Meaning of— Con- 
tract to be performed in future. 

If there is a completed contract which immediately 
extinguishes and takes the place of the decree, that con- 
tract is an adjustment within the meaning of O. 21, R, 
2, C. P. Code, although it is to be performed at some 
future date. If, on the other hand, there is only an 
agreement to adjust the decree on the fulfilment of a 
future condition and the decree is still left in existence 
pending the fulfilment of the condition, then there is no 
adjustment. It is of course, a question to be decided in 
each case by the executing Court whether there has 
been a completed contract or not. {Voungy C. /, 
Dalip Singh and Monrocy //.) UdhaM SlNGH v. 
ATMA SINGH. I.L.R. (1941) Lah. 383 = 194 I.O. 
1=1941 O.W N. 815 = 13 R.L. 507 = 1941 R.D. 574 
= 19410.A. (Supp.) 560 = 1941 A.L.W, 665 = 1941 
A.W.B. (Rev.) 657=43 P.L.R. 192=A.LR. 1941 
Lah. 149 (F.B.). 

O. 21, R. 2 — Adjtisiment of rent decree — Deed 

appointing one of decree holders manager of interest of 
eleven annas Judgment-debtors — Other decree- holders 
and fudgment*debtors not parties — Effect, 

A deed by which one of the holders of a rent decree 
is appointed a manager of the interest of the eleven 
annas judgment-debtors and to w^hich the other decree- 
holders as well as the remaining judgment-debrors are 
not parties, does not have the effect of an adjustment of 
the decree. It cannot be said that the other decree- 
holders became impliedly parties to the deed from the 
mere fact that they were paid some portion of the 
rents that subsequently fell due. {Derbyshire^ C.J, 
and Mukherjeay /.) JANANENDRA NarayaN BagchI 

BHOLANATH MONDAL 194 1.0,764 = 14 R.O. 
16*72 O.L.J. 443=A.I.B. 1941 Oal. 262. 

— — ' 0. 21, B. 2 — ^'Adjustmend^ — What is. 

Where there is a completed contract which immedi- 
ately extinguishes and takes the place of the decree, such 
contract is an adjustment within the meaning of O. 21, 
R. 2, C. P. Code, where on the other hand there is only 
an agreement to adjust the decree on the fulfilment of a 
future condition and the decree is still left in existence 
pending the fulfilment of the condition, there is no ad- 
justment within the meaning of O. 21, R, 2, {Shearer ^ 
J.) Banka Das v. Oddi arjun Subudhi 216 
IC. 36=17 R.P. 82=11 B.B. 46 = 10 Cut. L.T. 36= 
A.LB. 1944 Pat. 279. 

Qi D* 1—71 


I 0. P. CODE (1908), O. 21, 3. 22. 

— — .0. 21, B. may amount 

to. 

Where all that had been a\warded by the original 
decree was extinguished bytlieroeF agareeanent there is 
an “adjustment” within the meaning of 0.21, R. 2, 
C. P. Code. (Roberts. De^nkde^y. /.) KOR- 

EAN BIBI V. V. M. R, P. CHETTiT-^R PI31M. A.I.B. 
1942 Bang. 56, 

O. 21, R. 2’-‘AppfiiaSilisij—Aip>’mtment prior 

to decree. 

R. 2 of O. 21, C.P. Code, only reifers to a stage after 
the passing of a decree and hence ’wou. Id not be appli- 
cable to an adjustment made between the parties prior 
to a decree being passed. J.) DEVi DAS 

MADHOJI r'. ram CHANDRA Bi5ARoa:HrA 1943 A.L. 
W. 35. 

-O. 21, B. 2 --AppUcabilit 3 ‘-.^pp>lication to scale 

down decree debt under S. 19, Maedras Agriculturists’ 
Relief Act — Uncertified payiiients-F*roof of — Permissi- 
bility. See Madras AGRicminruRmsrs’ Relief act, 
S. 19. (1942) 2 M.L.J. 1S5. 

O. 21, E. 2 — Applicabi3ity “ Ocnpromise of 

I mortgage suit. See C.P. CODE, O. S3, IR. 3 AND O. 21, 
i R. 2. A.I.R, 1941 Rang. 31S. 


— O. 21, B. 2 — Applkahildtr^D&cfr-e for pos^ 

session of immovable propertp. 

The adjustment of a decree for posses-sion of immova- 
ble property without any 3)ay3nen t of rnioney, falls 
within the ambit of 0.21, R. 2 (1), and the executing 
Court cannot recognise sucia a-djustiaeiit if it has not 
been certified. The words decree'* in R. 2(1) 
mean a decree of any kind aod -shouild aoot be read as 
meaning a decree of any kind and&i which money is 
payable. {Pollock,/.') MAINTR.1LA M aDURNATH. 

210 I.C. 316=16 R.M. 153=19-43 NX J. 512= 
A.I.R. 1943 Nag 339. 


— O. 21, B. 2 and O 23, lU. S — Applicability and 

relative scope — Mortgage sz^ii — Ap-^licsatim for final 
decree under 0. 34, R, 5 — Fi'e’i <z elite jttnegnt of m§rt^ 
gage debt before preliminarj dicsru — ?crmp^ of Court to 
inquire into. 


O. 21, R. 2, C P. Code, only appli es Lnesxecution but 
execution does not begin urxtil afteir a final decree for 
sale has been passed in the c ase of wartgage suits. 
When the question is whether at final decree shoulder 
should not be passed by reasoiM of an adjustment or 
agreement arrived at between the parties, R. 2, of 
O. 21, C. P. Code, does not apply. TJbesuit continues up 
to final decree, and hence any ad 3 ustmieni.t ox satisfaction 
up to that time may be taken irn.to account up to that 
time, under O. 23, R. 3 C. T.CZode . T*hough a decree- 
holder need not agree to any adjustmem tox accept pay- 
ment otherw’ise than into Court, it is opien to the debtor 
to allege and prove that an ndjus tinexit lias taken place 
or payment in whole or in par t has tDeem made and 
received. There is nothing to q|uali fy the wide terms 
of O. 23, R. 3, nor any groa.nds5 for- licniting its appli- 
cation. There is no time litmit for recording the 
agreement arrived at as tiaere is on deer 0.21, R. 2, C, I'* 
Code. {Lord Porter.^ MAIDAISI rjiEATRES. LTD. 

Dinshaw & CO. 1945 M.W.Nr. 573=58 L.W. 
504=A.I,R. 1945 P.C. 152= <19-»i) 2M.L.J. 367 
(P.C.). 


O. 21. E.E — Application to r«tor-d part payment 

j —Nature o5*— If ''application— LlAflltATlON ACT! , 

ART. 182 (5). 43 Bom. 340, 
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ii. 

r £j .vho^n d:sre^ is tram- 

; /■gsoni ii ii.iitmeni — hti'.ry 
4 ' to djcy<:d~/ijl ’ &r on * or- | 
dtiiiHifUs tif reoordifi^ 0/ ', 


0. F. GODB (19‘JS), O. 21, 

— — 0. 21, 

fettiid f ot e-x^scniion ■// cdf. 

by Civil Court without notu^ 
mation from CoiUocor '!{ 
adjustment, 

Tiie Collector to whuiii a decree is traa^ierred tor cxe- 
cutiou IS not a Court aad tias uo puvver to iccord aia 
adjustmeat ot tiie decree. It Uie (JivU Coai t oa ailur- 
matioa ironi ctie Collector iiicLkcs aa catiy lu ns iCj^ibier 
without notice to tue aecree-holder laat tiie oecice has 
been satisacd, il caimoi be saia tnat tiie adju-tiiicui la 
recorded by it. It aaa ao posscr to leCuid lue aajaat- 
meat wunout tioUCe to the Ucscit.c*iiuidcr, iue jud^^- 
m«nt“deuLor mdy uave oChei tcaicdiei upea to iiuu out 
ha caauoc dispute cac eAecuLiag Couit's pov%ci lo execute 
the decree m yiew ot the piuiu words oi suo-iuie ot 
R, Z of O. 21 , C.P. Code. {^l^oUoch J.) dKABHAnaK 
JOSH1&. Shankar. I.L.Ii. (1944; 74o— 220 

1. C. 34-=i944 N.L.J. 2iO=A.i,i<. 1944 iMag. 
231. 

— O. 21, jR. 2 — Notice — Necessity for and form of 

•-^Takistg initials of decree'-koiders vakil in order iheet 
an application by judgment debLor-~-S u(}ictt.ncy , 

Under O, 21, R. 2, C. P. Code, where a judgment- 
debtor mforms the Court of any payment or adjusimeiit, 
the Coart must issue notice to the decree-holder m tac | 
form prescribed. To merely send the order sheet tiuough 
the court-peon to the decree-holder’s pleader and to tuKe 
his initials on it, cannot be regarded as compliance with 
the rule. An order recording adjustmeni m such cir- 
cumstances is not a legal order ana must be set aside. 
(jSkearer, J.) RaMCHaNDA PaKiDa v. NaRAYaN 
Das. 217 I.C. 118-17 xi.P. 163-11 B.K. 171« 
XO Cut, JL.T. 28-A.I.R. 1944 Fat. 251. 


F. 00 J±1 O. 2 (1). 


'A iicr,; aitwi an dS3L;ti.ncur. ot a uccree an application 
unJoi O, 2i, R- 2, C.i’. Code, lur ciueiing up suth* 

taCijon ui iLicd dccioouti tilo nJUsis ol paymcut in tuH 
to Liic .-Icci odiorc tue assigumtnt; ig 

liiude and aiioAuu ua .iacussiou by the iuiter, the 
Uiiuiag v.'ii! iiol bn-u lao aar^igatje, \_iJ enaerson^ J\ 
/dkioKNJJkA ivUidAk o. CilAiNDRA, 

C.Vv .i'4. 4iy. 

— "- cy. 2i, iv, 2 — Scoyc — -Snit for possession by pur» 

i.h-iser ot iuiii i/: cxCi^ulion — -t^ioa of uncertified adfmp 
nu^it of aoL/ee tci a^fonoi. — Sui^iainabiuiy, 

at is not opuu lo a ja^giLuuw-vicuLoi or any one stand- 
ing in 1115 a.ioca to pic iU no aUK^oUiacd aUjUatmeiit of 


Liie 's.icuite o)j V. ay oi <i 

paicaa5Ci ui cxjcu 110:4 
OiH-u fcUC Silo 

iilic on tno pujc.iiaaof, ^ 

01 a sU.in^^oi , pioi'iucd 
debtor. C. J. 

s wa tnt Ay } a t ^ JJ . ) 
kaimanRa. 2 id 1.0. 

W.i4. ilio--A.l.aC Idib xiiad. 
24b (x.Jbi.j- 


H'-hl-c to a 5411 by tue auction* 
ca inui. deciee ior poasession, 
coaiiuaed, it comers absolute 
■‘actaer no be tiio decree-holder 
inure vv.is titic in the judgment- 
, LdfcAinioK Kao and Kuppvr 
ABJ^UL bUdilAN hAHlB v, 

*lud— bd 1 j. vV.iliS — iSlo M. 


■ 0, 21, E. 2—Payment or adjustment — Inquiry as 

to, if contemplated. BaIJ Nath v, RIShwaNATH. ICee 
Q.D. 1936— ’40 Vol. I, Col. 1558.] 15 Luck. 712. 


— O. 21, — Scope — Uncertified adfustmem 

between aecree-hoider and ludgnunt-debtor — if can be 
j taken into account in suit by sundy, 

AU'iuugli an ujiCcUiiied adjusimenl connot be recognis- 
ed by the executing Court, u can ue taken into consi- 
deration by a Cuuit otner tnan the executing Court ma 
suit to recover damages by the judgmeni- debtor for 
bleach ot the conn act repieseiUcd by the adjustment^ 
and a suiety loi the juUgmenl-debtor can abo rely upon 
such an adjustineht in a suit by aim for declaring that 
he IS uiscuaigcd iiuui liability by leaiiou of the adjust* 
meat ui the deciee as between the decree-holder and 
judguient-debioi. {Uivutia^ J,) BUJMJbKU AVASU 
V, jjagadu Rkoba. I.L.K. (1943; Bom. 382= 
209 I.C. 435—45 Bom. L.R. 438-A.X.K.’ 1943 
Bom. 246. 


- O. 21, E. 2 — Scope — Mortgage — Final decree 

for sale — Agreement before preliminary decree that 
part of hypotheca should not be sold— If can be pleaded 

m execution. See C.P. CODE, S. 47 and O. 2i, R, 2. | execution petition by aeerecUuilder 
(1941) 2 M.L.J. 344. i debtor cause of action to sue for return — Kigkt of fudy 


I 


-0. 21, E. 2- 


Unceriified payment'^Filing of 
if gives judgmtd^ 


21, E, Zr^Scope of enquiry — Application for j 

rteording adjustment — Question for decision— Findhig I 
that there was no effective compromise or valid adfusU 
ment~^ Question of certification of compromise — if 
arises. 

The question whether a decree was adjusted by a 
compromise as alleged by an applicant under O. 21. 
R. 2, C. P. Code, is a question of fact; the question whe- 
ther such a compromise should be certified under O. 21, 
E, 2, C. P, Code is one of law. It is only if the former 
question which is one of fact, is answered in the affir- 
matiye that the latter question (of law) will arise for 
decision. Where on a consideration of the facts and the 
inferences thereof it is found that there was no effective 
compromise and as such there was no valid adjustment 
to extinguish the decree, the question of law as to 
whether the adjustment should be certified, does not arise 
for decision. {Sir Madketvan Nairf) AlSHI RaM ASa 

^P.C.) 83=213 I.C. 1=10 B.R. 590=17 R.P. 

•— — — -O, 21, Er, 2 and Vh-^SatU faction of decree 
entered after its assignment on basis of payment to 
friginal deeree kolder^Finding^ if kinds assignee. 


; ment-iUbtor to full amount paid by him 


Tac filing of an execution application by a decree* 
holder against a jadgineat debtor who alleges that he 
has paid off the decree- holder privately in itself gives l)» 
judgment-debtor a cause of acuou to bring a suit for 
relief and for doing so the juiigment debtor need not 
wait till he is made to pay twice over or suffers some 
damage. Amount which such judgment-debtor can 
recover indicated. {Mir Ahmad, },) AZIM Khan p, 
MX. SHIB Jan. 205 X.C. 20=15 R. Fesh. 82=A. 
I.R. 1943 Fesh. 13 

9. 21, E. 2 (1) — Application by decree-koldtr*^ 
If binding and final^ Right to withdraw certificcUe, 
There is nothing in O. 21, R. 2 (1),C.P. Code, which 
would prevent a decree*- holder from withdrawing his 
application before it is recorded. There is nothing in 
the sub-rule which says that the moment a certificate is 
presented it becomes binding for all time, and that the 
parties cannot change their minds and withdraw from 
the compromise, {Beaumont, C,J, and Sen^ /) 
DaTTATRAYA KASHINATH V. BHAGWANDAS VITHAF 
DAS.I.L.R. (1942) Bom. 132=198 I.C. 557=M 
R.B. 315=43 Bom. L.R. 1022=A.I.R. 19« 
Bom. 59. 
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0. P. CODE (1908), 0, 21, E. 2 (1). 

-0. 21, B. 2 (1) — Construction- 'Function and 

duty of Court und^r — Duty to consider whether adjust- 
ment is legal adjustment before recording same; 

Although in an application by the decree-hoMer under 
O. 21, R 2 (l), C. P. Code, to record adjustment or 
satisfaction of the decree the Court is not concerned to 
consider the merits of the adjustmentj u is concerned to 
consider whether the arrangement to be recorded is a 
legal adjastraent. In a case where the judgment-debtors 
or some of them are minors the Court is bound under 

0. 32, R. 7, C* P. CodCj to consider and satisfy itself 
that the compromise is for the benefit of the minors 
before recording it. It is undoubted that the Court has 
to sastisfy itself that the adjustment which it is asked to 
record, is a legal adjustment; it is not a mere recoding 
machine under 0. 21, R. 2 (l). {Beaumont , C^J, and 
Sm^ /.) Dattatraya KASHINATH V. VITH.'.LDAS 
Bhagwandas. IL.R. (1942j Bom. 132-198 

1. C. 557=14 R.B. 315=43 Bom. L.R. 1022 = 
A.I.R. 1942 Bom. 59. 

■ — '0. 21, E. 2 {2') — Ad just ment — Agreement to sell 

debtors^ Property oy privaie contract during Encumber- 
ed Estates Act proceedings — Absence of sanction under 
S. 7 (3) of Encumbered Estates Act — Effect — Binding 
nature of the agreement. 

In the absence of sanction undei S. 7 (3) , Encumber- 
ed Estates Act, any agreement to sell the debtors’ 
property by private contract cannot amount loan adjust- 
ment under 0. 21, R. 2 (2) and is not binding and can 
be resiled from by either party, {Sathet SM. and 
Ross, AM) RAGHUNATH JI SHRI zj. RAFIQ MOH- 
AMMAD Khan. 1943 A.W.R. (Rev.) 130=1943 
R.D, 267=1943 A.L.J. (Supp.) 23. 

0» 21, E. 2 (3) — Applicability — '’'Court execu- 
ting the decree"-— Assignee of decree — Application to 
Court which passed decree under 0. 2l,iV, 16 — If one 
for execution — Power of Court to recognise uncertified 
payment or adjustment. 

It cannot be said that the Court which passed the 
decree and which is hearing an application under O. 21, 
R. 16, C. P, Code, is not a Court executing the decree 
within the meaning of O. 21, R. 2 (3). An application 
by the assignee of a decree to the Court which passed 
the decree under R. 16 of 0. 21, C.P. Code, is an appli- 
cation for execution of the decree and not merely an 
application for leave to execute the decree. The Court 
which passed the decree and which hears the application 
under R. 16 is hearing it as an executing Court and is 
accordingly bound by the prohibition in O, 2i, R. 2 (3). 
It Cannot therefore recognise or give effect to an un- 
certified payment or adjustment, {Beaumont, C.J., 
Macklin and Sen, //.) KRISHNA GOVIND PaTIL v , 

Moolchand Keshavchand. I. L.R. (1941) 
Bom. 596=196 I.C. 1 = 14 R.B, 116=43 Bom. 
L.E. 751=A.I.R 1941 Bom. 302 (F.B.). 

— 0. 21, E. 2 (3) — Applicability— Prohibition of 
uncertified payment or adfusiment — If confined to case 
of total discharge. 

The prohibition enacted under O. 21 R. 2 (3), C.P, 
Code, of the recognition of any uncertified payment or 
adjustment applies just as much to a total discharge as 
to a parial discharge. {Leach, C.J, and Wadsworth, 
/.) Ammaniamma V. Muddappa . 57 L.W. 592 

(l)=1944 M.W.N.696 (1)=A.I.R. 1945 Mad. 
80=(m4)<2 M.L.J. 336 (1). 

0. 21, R. 2 (S ) — Constructioa and scope— Ext- 

tutitH salt—Pureiase bp duree-helder Application 


0 . r. CODS (1308), 0 . 21 , B. 5. 

for delivery of possession — Plea by judgment- debt or 
that he zsias to be in possession under agreement between 
him, decree-holder and third party— If open, 

0. 21, R. 2, C.P. Code, is concerned only wdth satis- 
faction and adjustment of a decree and the manner in 
which it should be brought to the notice of the Court 
ani the consequences of failaieto do so. It cannot 
possibly apply to a situation in which the decree-holder 
has realised hi*' money by selling the judgment- debtor's 
property in execution and receiving the sale proceeds 
either in cash if some one else has purchased the pro- 
perty or by set off if he has purchased it himselb A 
clear distinction has to be drawn between prooceedings 
for execution of the decree and the proceedings in exe- 
cution. Where a decree-holder purchaser’s application 
for delivery of the property puj chased by him under 
O. 21 R. 95, C. P. Code, is resisted by the judgment- 
debtor, his plea being that under an agreement between 
him, the decree- holder and a third person he was to be 
let in possession of the property sold in execution, the 
Court cannot refuse to consider such a plea by reason of 
O. 21, R. 2 (3). Since at such a stage, execution in the 
strict sense of the term is over before an application for 
delivery of possession is made the plea is open to the 
judgment-debtor and the Court should consider the plea 
on its merits. {King and Bell, J Jf) CHOKRaLINGaM 
Chettiar V. Lakshmanan Chettiar. I.L.R, 
(1945) Mad. 348=1944 M.W.N. 649=57 L.W. 
555=A.I.R. 1945 Mad. 1=(1944) 2 M.LJ. 303. 

‘0. 21, R. 2 (3) — — If means ^'and'\ 

The disjunctive “or” between the words ‘^certified" and 
“recorded'Mn O. 21, R. 2 (3), C. P. Code, must be read 
as the conjunctive “and”. {Beaumont, C.J. and Sen^ 
/.) DaTI'ATRAYA KaSHINATH V. ViTHALDAS BHAG- 
WANDAS. I.L.R. 194^ Bom. 132=198 I.C. 557= 
14 R.B. 315=43 Bom. L.R. 1022=A.I.R. 1942 
Bom. 59. 

— ^0. 21, E. 2.(3) — Scope and effect ol — Failure 

to certify — Adjustment— Application forexecution by 
transferee — Plea of benami— If open. See C, P* CODS, 
O. 21, R. 16. 47 829. 

0. 21, E. Scope— If superseded by 0. 19, R, 

30, Madras High Court Original Side Rules— Decree 
by High Court on original side— Jurisdiction of 
Presidency Small Cause Court to execute. 

The Presidency Court of Small Causes, Madras, has 
no jurisdiction to execute a decree transferred to it from 
the original side of the High Court of Madras, unless 
it satisfies the provisions of O, 21, R. 4. TWo condi- 
tions have to be fulfilled; (1) the decree must have been 
passed in a suit in which the value set forth in the plaint 
should not exceed Rs. 2000; (2) the suit as regards the 
subject-matter must not be excepted by the law for the 
time being in force from the cognizance of either a 
Presidency or Provincial Small Cause CouiR O. 19, 
R. 13 of the Madras High Court Original Side Rules 
was not intended to overrule or supersede O. 21, R. 4, 
C. P. Code. {Horwill, /.) ABDUL KHADER SaHIB 
V. CHINNIAH NAIDU. 209 I.O. 682=1948 
54=66 L W. 376= A. IE. 1943 Mad. 271«a943) 1 
M.L. 49. 

O. 21, E. 6 — Decree not tran^^ferred through 
District Court— Effect, BaRKAT RaM v, BHAGWAN 
Singh. [See Q. D. 1936.'40 Vol. I, Col. 1568,1' 191 
to. 612=13 E.L. 807. 

0. 21, E, h-Non-complimce with^Bd&ed 

ohjictiem—W^ver^ 
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0. P. OODB (1908), 0.21, B.e. < 

The senior SaD Judge, Anibala instead of sending 
the certihcate to die District judge, Delhi, a. required 
bj O. 2i, R. 5 sent it direct to Sub-judge. Delhi bor ' 
execution. On execution by such transleree court, 

that the case was merely one of irregular , 
assumption of jarisdiccion. The judgment-debtor having 
allowed the proceedings in the transferee Court to go on 
without objection for a long time must be taken to have 
waived it and the proceedings before the Sub Judge in j 
Delhi were therefore not null and void. {^Tf^ Chand 
and Beckett^ JJ,) BHAGWAN SlNGH v. BaRKAT i 
RAM. 207 X.O. 61=16 R.Ii. 11=A.X,E. 1943 Laii. 
129. 

Q. 21, R. 5 — Obfeci and effect of a decision under. 

A decision under R. 5 of O. 21, C. P. Code, is meiely , 
for the purpose of the continuance of the proceeding, j 
It is not for the purpose of deciding claims to succession 
to the property in suit. {Dtble^ S.M. and Actm^ A M.) ; 
Sarwan Gir ». Chander Deo Chaudhari. 19461 
A.W.B. (Rev.) 122= 1945 R.D. 286. j 

" Q. 21» R. Absence of certificates under — , 

Jurisdiction of Court to proceed with execution appli^ 
cation. 

In the absence of anything to show that the decree- | 
holder made any effort to obtain the necessary certifi- 
cates under O, 21, R. 6, the executing Court cannot 
proceed with the application for execution in the absence 
of such certificates. {A^wond, /,C,) Karim BaKSH 
». AGHA MohamED. 208 I.O. 488=16 R. Pesh. 27 
-A.I.R.1943P©Sli. 67. 

O, 21, B. Q-^Failure to send decree in time-’ 

Irregularity, 

Where the decree-holder has applied for transfer of 
the decree in time, the failure of the Court which passed 
the decree to send the decree in time to the transferee 
Court is a mere irregularity, {Henderson, J,) HOSAI- 
NAU Raj V. Baris AL rindan Samixy, Ltd, 219 
LO, 112-18 B.O. 77«79 C.L.J. 110 =A.LR. 1945 
Oal. 141. 

'O, 21, Rr. 6, 7 ctuds — Order transferring decree 

^Wken comes into effect — Execution petition to trans- 
feree Court without production of the order of transfer 
—Di smissal — Legality — Proper procedure. 

_ The transfer of a decree to another Court for execu- 
tion comes into effect from the date when the order of 
transfer is made and when once such an order is made 
the Court to which the decree is transferred has jurisdic- 
tion to entertain the application for execution even though 
a copy of the decree has not been received by it. Hence, 
when an execution application is presented to the trans- 
feree Court after an order for transfer of the decree had 
been passed, but the order of transfer is not filed, that 
Court is not justified in dismissing it even without 
registering it on that ground. It is open to the Court to 
receive it and give time for furnishing the necessary 
papers and to dismiss the application if they are not 
filed even then. {Vahya Ali, J,) PERUMAL Chettiar 
p, KOTTAYYA. 1946M.W,N. 788 (2)«58 Ii W, 669^ 
(1946) 2 M.Ii. J. 665. 

O. 21, B. 7~-Applicability— Application by 

decree-holder under O. 21, R. 2 (1)— Duty of Court to 
consider whether adjustment is ben^cial to minor judg- 
ment-debtor. See C, P. Code, O. 21, R. 2 ri) in 

1022. ^ 

— — O. 21, R. 7 — Executing Court — Refusal to exe- 
cute decree on ground of having been made by Court 
without jurisdiction— Propriety— Power to question 


J. 0. 21, B>i\ 12 mi 13. 

laiijiictiviu oi Couri which passed decree. See ExE- 
fcCXF.cunMG CoaRC. 46 Bom.L.R. 877, 

-O. 21. R. ii — Execution application — Form of 

— Appl t cation praying for issue of uoeice under 0, 21 
A‘,22 — If one i si groper form, ’ 

An .ipplicatiDu for execution in the usual prescribed 
form wnioh mentious in liie last ciMumn, in respect of 
the aiudo ill vviiicii the assistance ot the Court is requir- 
ed the words “by issuing a notice undei U. 21, K, 22’' 
cannot beheld to do an u regular or aiiiproper applica- 
tion. Such an application must be considered to be a 
proper application ior execution as requiied under 0. 
21, K, JJ. (A'u/uj, J.) ODHAVJI ANANDJI Z', HaRI- 
daS Ran ChrijkduaS. 20^1.0.693^16 R,B. 153 
=46 Bom.L.R. 400=A.X.E. 1943 Bom. 238. 

O. 21, R. IX (2) i.b) —Requirements of. 

Ail that O, 21, R. 11 (2) {b) requires is that the 
names ot the parties should be specified in tfie applica- 
tion. it says nothing about the addresses. {Bose, J] 
NaxhmaL c/. Balkkishna. 194 1 .C. 641=14 R,N 
4-1941 Af.D.J. 3i9 = A.i.R. 1941 Rag. 152. 

-O. 21, R. 11 (2) (e) — Requirements of. 

All that O. 21, R. 11, Sub- Cl. {e) requires U that the 
payments made should be specified in the application. 

It says nothing about the dates of these payments. 
{.Bose, J,) nathmal Balkkishna. 194 1. C. 641 
=14 R.N. 4=1941 N.L.J. 319=A.I.R. 1941 Nag. 
152. 

— 0. 21, R. 11 (2) (f) — Construction and scope— 

“Results’* of previous application — If mean completed 
results — Levy of execution— If operates as stay of 
further execution of decree. iVJOKARJEE GOKULDAS 
& Co. V. SHOLAPUR SPINNING aND WEAVING GO.^ 
LTD. [See Q.D. l936-'40 Vol. I, Col. 3296.J I.L,R. 
(1941) Bom. 89-13 K.B. 282-192 I.C. 698= 
A.I.R. 1941 Bom. 37. 

O. 21, R, 11 (2) {h)— Particulars as to costs 

—Mistake in— Effect, 

If the dccree-hoidei asks for more costs than are 
actually due to him, that might be another matter, but 
when he asks for something less, and the difference is of 
a trivial character, it cannot be held that the applica- 
tion is so vitiated as to be incapable of execution at all, 
{Boie, J.) Nathmal ze Balkrishna. 194 I.C, 
641-14 R.N.4-*1941 N.L.J. 319=A.I.R 1941 
Nag. 152. 

0, 21, Rr, 11 (2) (j), 12 and iS-^Applica* 

Hon not showing particulars of movables to hs at* 
tached'—Ij in accordance with law. 

All that the decree-holder is required to set forth is 
the mode in which he seeks the assistance of the Court. 
This mode is sufficiently indicated when he states that 
he seeks attach mtnt of the movables of the judgment- 
debtor, It is impossible to state that an application 
which does not specify particulars of movables to b* 
attached is not in accordance with law. {Beset /•) 

Nathmal v. Balkrishna. 194 I.C. 641=14 R.N, 
4=1941 N.L.J. 319=A.I.R. 1941 Nag. 152. 

— O. 21, Rr. 12 ^and IZ— Execution applied* 

Hon in respect of equitable mortgage decree-^ 
List of properties — If to be filed. 

In the case of an execution application in respect o^ 4 
decree on an equitable mortgage, it is not necessary to 
file a list of properties under O. 21, Rr. 12 and 13 C.P- 
Code, {Mukhirfia end Blank, JJ ) BaNSARI LAb 
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a P. OODB (1908), 0. 21, E. IS. 

Safkar p. Rabindra Nath Biswas. 208 T.C. 26 
=16 R.C. 129-76 CX.J. 35=A.T.R. 1943 Cal. 
131. 

0. 21, E. IS — ApnHcability — Rent decree under 

Bihar Tenancy Act— Execution — Application foi — 
Contents — De^crintion of property. BiHAR TE- 

NANCY ACT, SS. 143 (2) AND 162. A.T.R. 1944 Pat. 
214. 

— -0. 21, R. IS'^D^cree in administration snit 
—Rights of creditors and t>otvers of Court to 
effect equitable distribution of assets — Power in 
restrain creditors from trying to secure undue ad- 
vantage or preference. 

Even thougjh an administration suit be filed by a 
single creditor, the decree i)assed would be In favour of 
ail the creditors and even after the preliminary decree is 
passed, every creditor has a right to be loined as a party 
and to prove his claim. But no creditor will be allov/ed 
to steal a march over others by obtaining a sepa»-ate 
decree and recovering his dues by executing it. He 
cannot gain a priority even thoi-eib he mav have pot the ^ 
property attached before the appointment of the receiver 
in the administration suit. If such a creditor proceeds 
with the execution of his decree, the Court which passed ' 
the preliminary decree (t) may stop the execution rm- , 
ceedings either by a stav order or an inhinction served , 
on the decree-holder, or (2) mav if the sale of the pro- i 
perty has taken place, call for the sale proceeds for 
being included in the assets for disfribuf-ion, or (S') nray i 
take proper steps to have the sale set aside, or (4) may i 
call for the proceedings from the executing Court and | 
include them in the administration proceedings. (Lr>kur, \ 
F.) ABDUT. Rahim T.ingappa Vattappa 213 I.C. ' 
146 « 17 R.B. 21 = 45 Bom. L.R. 534=A J.R. 1943 ’ 
Bom. 273. 

— — — O. 21, R. 14 — Scope— Permissive and net 
mandatory. 

The provisions of R. 14 of O. 21 are permissive and 
not mandatory unlike those of R. 13 which are manda- 
tory. (Sir Madhavan FFair.) Govtnp PRASat> v. 
Pawan Kumar. 70 I.A. 83=T L.R. (1943) TCar. 
(P.C,) 109=46 Pom. L.R, 306=T.L.R. (1943) 
Nag. 669=208 T C. 102=16 R.P.C, 58=1943 A. 
LJ. 303=56 L.W. 444=1943 A.W.R. fP.C.) 11 
= 1943 O. A. (PC) 11=1943 M.W.R 565=10 
BR. 49=1943 N.LJ. 587=47 C.W N 715=A. 
I.R, 1943 P.C. 98=(1943) 2. M.L.J. 121 (P,C.) 

0, 21, R. 14 — Scope — Permissive a’td not 
mandatory. Lim. ACT, ART. 182 (5). (1945)1 
M.I 1 .J. 270 (P.B.). 

— O. 21, R. 15 — Applicahility — Decree — As- 
signment jointly to several persons— Application 
for execution by one assignee only—Competency— 
If in accordance with law — Limitation Act, Art. 
182 (5). 

O. 21, R. 15, C.P. Code, can be applied by way of 
analogy to a case where the right, title and interest of a 
judgment.crediter under a decree is assigned to more 
than One person jointly and severally and any one of such ' 
assignees can validly present an application for execution 
of the decree. ^ Such an application presented by any one 
of the co-assignees is one in accordance with law and 
will save limitation under Art. 182(5) of the Limita- 
tion Act, (Divatia, /.) SHANKAR IT aRI r;. DaIMO- 
DAR Vyankojt (1) I.L.R, (1942> Bom. 1=193 
I.C. 238=14 R.B. 278=43 Bom. L.R. 883=AJ. 
R. 1942 Bom, 29. 

— 0. ei. Rr. 16 " and l^^AtplicabilHy 
Decree assigned to f: several pet sons'— Execution 


C. P. CODE (1908), 0. 21, R. 15. 

petition by one only of the assignees — Competency — 
Duty of Court to apply analogous principles — C* P. 
Codecs. l5l. 

If a decree is assigned jointly in favour of several 
persons such assignees may be deemed as joint decree- 
holders for the purpose of the application of 0. 21, 
■R. 15, C.P. Code. Though Rr. 15 and 16 of 0.21, C.P. 
Code, do not in terms apply to the execution of a decree 
by only one out of several assignees of that decree. 
S. l5l, C. P. Code, empowers the executing Court to 
apply principles analog->us to those rules. Where rights 
are conferred by the Code and no provision is made 
for a particular set of facts, the Courts ought to apply 
the provisions which are nearest in point with such 
modifications as may be necescary, not refusing relief 
on the ground that the Legislature has not in terms 
made provision for a particular case. The object of 
S. l5l, C, P. Code, is to give such power to Courts and 
to prevent a failure of justice. Reading O. 21, Rr. 15 
and 16 with Ss, 146 and l5l, C.P. Code, there can be no 
objection to one of the assignees of a decree being 
allowrecl to execute it on behalf of himself and the other 
assignees. The Court may impose under O. 21, R. 15 
(2), C.P. Code, such terms *^or the conduct of the exe- 
cution as may be necessary fo’- the protection of the 
interests of the other assignees. The proper cours® in 
such a case w'ould, no doubt, be to require the other 
assignees to be brought on the record of the execution 
proceedings, (Macklin and Lokut, //.) SHANKAR 
Hari ^^'^AMODAR Vyankaji (2). 47 Bom.L.R. 
104«A.I.R. 1945 Bom. 380. 

O. 21, R. 15 and Limitation Act. Art. 182 

(5 ) — Joint decree— Execution by one alone but 
not on behalf of all decree-holders — Certification 
of satisfaction — If valid as against other decree- 
holder — If saves limitation for execution by other 
decree-holder. 

It is not open to one of two joint decree-holders to 
certify satisfaction of the whole decree so as to bind the 
other decree-holder; he can only certify satisfaction in 
respect of his own interest in the decree. A decree in 
favour of two persons jontly cannot be executed by one 
of them in respect of what he considers his share of the 
decree, nor can the whole decree be executed by one of 
the decree holders alone unless he complies with the pro- 
visions of O, 21, R. l5, C.P. Code, and applies for 
execution on behalf of all the decree-holders or for 
the benefit of them all. But an application for execution 
made by one of them can be taken into consideration on 
the question of limitation and will save limitation under 
Art. 182 (5) of the Limitation Act as regards a subse- 
quent execution application by the other decree-holder, 
(Fazl AH, /.) A DTK AND A PANTGRAHT V. NaRAVANA- 
SWAMI 207 T.C. 250 = 16 R.P. 7=9 B.R. 388= 
8 Cut. L.T.86.=A.LR. 1943, Pat. ' 

O. 21, B. 15 — Joint decree-holder — Payment to 

one — If binds others — Decree-holder entering into 
compromise as manager — Effect. 

A payment made to one decree-holder is not binding 
on the other joint decree-holders. A compromise or an 
adjustment of a decree entered into by one of the 
decree-holders as a manager is also not binding on the 
others. His authority under the general law is not 
enough. (Grille, C. /. and Sen, J,). FaTMABI 
Tukabai. (1946) Nag, 242= 1946 K.L.L 

I 14«A.1.E. 1946 Nag. 96. 

1 O. 21, R. 16 — Joint decree-helders — Pay- 

m$nt to 0n§— When hinds others. 
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V. (290S)s 0= 21, 15. 

The payrrjent made by a fiid^rnent-debtor to one of 
several foifit decree-holder? m not hindin,(T on other?, 
unless the dec? eC' holder lo v’hom fhe paymetit is made 
repre?enr? the other (’ecir<^-hnlders in some way or 
other. But it would bp hindinj on the person to wfiom 
it was t.viid,if he r'onid pire n vrli'd discharoe of hi? own 
sbaiv^ (Amrykii, TN’PET^rjAW-^N ^TNGH r*. TAI- 
RAJ Singh. 193‘ I.C. 558”1Q^T O L.R, 7%w= 
!941 A.L.IV. 44?~13‘R.O. 473~lQ4t C.W.N, 
487—1941 O.A. 335 — 1941 A.W.H. (C.C.l 126- 
AXR. 1941 Oudh 336. 

— “0. 21, Rr, 15, 1 and 2—JohU clecrc e-holders 

— Power of one io give discharge for decretal 
amount 

A io'mt decree- holder catmot yive n d!?chr.rL»e for the 
decretal amoatit to the defron^^nt and \^!thont the know- 
ledge of the other decree-holders. {Mir Ahn: id, A) 
Kartar Stngm V. GirR-niAT, Singh. 202 I.C. 59= 

IS R.Pesli. 32=:A.I.R. 1942 Pesli, 58. 

-O 21,R. 15 — hHMd of one of several joint 

decree^hdlders to execute — Nature and extent of — 
cretion of Court to ^rani relief. 

The right conferred on r.ne out of several decree- 
holders to apply for execution of tho decre*' by O. 31. 
R. 15, C.P. Code, is not an absolute one and as such 
it is open to the Court to entertain such an application 
if it is satisfied that it is »-ea!ly for the hnieUt of all the 
decree-holders or refuse to entertain it. if it is not so 
satisfied. {Saihe,J,M^ Ts\A| dAHADtJR f.ALr/ BaT- 

rang Bahadur. 1942P.'n 742 ==1942 A-.V/.R. 
(Rev.) 395 (1)=1942 O.W.N. (B.R.) 614=1942 
O.A.(Supp.)421 (1). 

-0,21,R. 15 — Scoje — Joint decree — AppUca- 
it on for execution Ay one decrie'^holder — Names of hath 
decree-holders stated hi proper column — Other decree-^ 
holder appearing iff proceedin^C:^ — ff suffcicfit compli- 
ance with rule. 

The object of R. l5 of O. 21, C.P. Code, is clearly to 
enable the Court to protect the interest of a decree- 
holder who has not applied for execution when such an 
application has been made by a co-decree-holder. 
Where one of several decree-holders applies for execu- 
tion and the others do not object, it is not for the judg- 
ment-debtor to plead that sufficient .‘Jteps have not been 
taken to safeguard the interest of the other decree- 
holders, One of two decree-holders applied to execute the 
decree and in the appropriate column of the application, 
the names of both were mentioned. The other decree- 
holder actually appeared in the execution proceedings. 
The Court also took steps to protect the Interest of the 
latter. 

ffeldi that the execution application was maintainable 
and it could not be said to be not in compliance 'with 
O. 2t,R, l5, C.P, Code. (Aearwala^ /.^ TAGDRO 
Singh v. Babu Lal Shah. 196 I .C. 609=14 R.P. 
217=8 B.R. 59=1941 P.W.N, 183=A.I.R. 1941 
Pat, 499. 

— 21, R. 15 — Scope — Joint decree — Execution 

by one decree holder— Satisfaction of whole decree enter-- 
id — Suhseauent application for execution by the other 
decree-holder ignoring entering up of satisfaction by 
one faint decree-holder — Maintainability. 

Where one of two joint decree-holders executes the 
decree without acting under O. 21, R. 15, C, P. Code 
and certifies satisfaction of the decree the other decree- 
holder is not bound by the acts of his joint decree-holder 
and would be entitled to recover the amount due to him 
iox His Interest in the decree unless his application for 


C. T €0T:E (KTS), 0. 21, P, 16. 

pxt'cntion is barred by limitation. But if the other 
df^r-'ee-holder siil’^equencly applies for permission J 
exeo'He the under 0 - 2 t.R.l 5 , C.P. Code on 

I'-haR of himself and the other decree-holder deltberakh 
irnorinn Hu f^ot that Ids joint decree-holder has alreadv 
^^ntcred -'atisfartion, his application cannot be allowed 
lb' can ordv oxeente fo'- his share after the other decree^ 
holder bar .abfarly executed and ohitained satisfaction 
(FaziAii. /.) ApIKANDA ^/^NIORAHI r/. NaRaYARa' 
SWAMT. 207 I.C 250=16 R P. 7-=9 B R 388- 
8 Cut. L.T. S6=A.I .R, 1943 Pat. 188. ’ 

—0,21, Er. 15 and l^Scop^-^Fight to appi^ 

-'xer fit ion— Hindu co- parcener — Right to applet 
far eXfeutior. of decree tfot made in his favour--- 
ProceJnr-', 

It is onlv a decree-holder who can ordinarily apply 
for execution of Ids d-~ctee. If there are more decree- 
holders tlii'.n one, it is competent to one of the several 
joint decree-holders to nprdy for execution under R. 15 
of O. 21, C.P. Code, under K. 16 a transferee can also 
apply for exec.utlon. A rlerree-holder entitled to execute 
tlie decree as such must appear to be a decree-holder on 
the face of the decree itself. The executing Court 
car.not look to finything outside or beyond the decree in 
order to satisfy itself that the person '^vho is applying for 
execution is the decjce. holder. A co-parcener in a 
TTitidu joint family in whose favanir a decree is not 
pa?«ed can never bo a decree-holder though he may 
become a transfert'e of the decree by operation of law 
and then execute it under O. 21, P. Ifi, C.P. Code. 
But he must first .'>pply to the Court which passed the 
decree to recognise him as transferee. {Stone, C,J» and 
Chagfa, KtRTTI.AT, TiVABHAI V. CHUNILAL 

Manila L. 47 Bom.L.B. 72B. 

O. 21, P. 15 (1) and. (2) — Application for exe- 
cution by one joint decree holder— Form of, WaDER.AO 

.Shahbaz TCFf an TC ak at mat.. Q.T). 1936-MO 
Vol. TT Col. 3296.1 193 T.C. 183=13 R.S. 211. 

i 0,21, E, 18 — Applicability — Assignment cf 

decree — What amounts to — Arhitration — Award declat' 
ing money decree in favour of firm to be property cf 
partner — Decree on award— If operates as assignvicni 
of decree to partner. 

A decree declaring title to the monev obtained or due 
under another decree does not ipso facto constitute an 
assignment; at best it creates a right to obtain an as- 
.signment of the decree for the purpose of realisation of 
the debt to which the title is conferred. No particular 
form of words is required to constitute an “assignment” 
but three must be some written authority proceeding 
from the transferor of the decree and operating so as to 
vest the decree in the transferee. A decree based on an 
award in arbitration declaring that a partner in a firm is 
entitled to all the outstandings of the firm including a 
decree for money obtained by the firm against a partv, 
is not an assignment within the meaning of 0. 21. R. 

C. P. Code. A decree is an act of Court, and though it 
may, in the rase of a compromise decree, be founded on 
the previous agreement of the parties, it is itself not a 
wrritten authority or assignment bv the transferor, 
Sullivan, /.) TCaUSHALDA.«; T.FKHRAJ v. JHAMAN- 

DAS Mahbrghanpant. I.L.R. ri944) Kar. 231= 
218 I.C.27=A.T.R. 1944 Sind 230. 

• 0. 21, B. 16 — Applicability— Assignment of 

future decree — Execution after decree is passed — Applb 
cation by transferee — Competency. See C. P. CODE, S. 
146 AND O. 21, R. 16. (1941) 2 MX. I. 631."* 

O, 21, B. IB— Applicability^ Joint applicaiitdt 
for execniicn by transferor and transferee* 
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0. P. COB'S (190ST* 0. 

O. 21, applies only wTierethe appli* 
cation for execntion is made hv the transferee of a 
decree and not where it i«= made inintiv hv both the 
transferor and transferee. {Khundhar avd //.) 

CaTYANAT^AVAN ■RA^^KPf'FE KaTVANT ?PASAT> 
Singh! 49 C.Wir. 55 S- A TR. 1945 OaL 887. 

0.91,1^ 18— Annhrahilitv — Mecne profits bv 

way of resHtntinn— Assia-nment of 'ieht to recover — 
Transferee's ri^ht te arpiv for restitution. See C.P. 

CODE, S. 144. fl94tn M.L.J 469. 

>0. 21, "R. 16 and ^—Anfirption hv asdf^ee— 

N'ature of—ZTifrerorded pdiuci7f}mf of drcrfie — If ea>t 
he set uif hv ind menf’dphfo^^Plen that asdonee is 
hmamidar of indm nit debtor x->r that assignment is 
fraudulent — If mai niai nahle. 

An application under O 21, P. 1 6 , is an application 
for execution made to the Court which parsed the decree 
for executing the decree. It i** therefore not open to the 
judg'ment debtor on such appiication to set up an un- 
recorded pavment or adiu'stment and maintain that the 
assignment is invalid because the decree had been dis- 
charged by such payment or adiustment, aithouph he is 
not prevented from showing that the pscignee was 
yjjerelv a benamidar for him or that the a's^icnment ri*as 
made in frand of him. (Sir Panhnli Ptta- 

want Shank ap Tncni v. copph TAA i-NTA-nAS. 
70 T A. 60=T,LR. riQ44>Mad 1-1044 OA 
fp C.S 64=48 'Rom. L 1? 228=1^44 M.W N Q1 = 
TLR (19481 Kar fPC.l 77=207 TC. 131-16 
p.pC 11-1Q48PWN 185=47 rWN. 816 = 
56 L.W. 378=9 BP 398=1^48 A.L.T. 864— 
A.I.R. 1943 P.C. 66=ri9431 2 M.L, J. 48 (P.C.l. 
O. -21, R. fa suhsiifufe hzal re- 
presentative nf deceased d ecree^holdet— “Holies io all 
judzment^deUors-— Necessitv for. 

Notice of an application for subcitution of the name 
of the legal representative for that of the deceased 
decree-holder should be served on all the iudgment- 
debtors in the case. (Grille and Pollpch^ TT^'VP. AVAG- 
DASr'. MT. TnDTRA TIaT. I.R R. 11948^1^38:. 784— 
212 T.C. 592=16 R.N. 249=1943 N.LJ. 499 
A.I.R.1944 Nag. 80. 

0. 21, R. 16 — Application under — Scope of 

enquiry — Ohiections to execution raised hy iudsfment^ 
dehtor—Ifcnn he considered— Decree to he revived under 
0. 21 » R* 22 — Proper stage for hearing ohfecUons io 
execution. 


a, P. COBP (1908), O. 21. R, 16. 

decree in question has got to be revived under 0.21, 
R. 22, C.P. Code, the obiections can only be considered 
and di'^posed of when the notice under O. 21,R.22, 
C.P. Code, comes to be disposed of. (ffania, /.') 
pank of atawt Ttd 7>. P. P. Wagtf & Co. 43 
Bom T.P. 266=195 T.C. 727=14 R.B. 75=A I. 
R. 1941 Bom. 190. 

O. 21, R. 16 — Asdeument of decree hy azeni 
without authority — Pattfeation hy decree hoi der^—Vali" 


diiv of assignment— C ortract Act. Ss. 196-200. 

An assignment of a decree executed by an agent who 
was not authorised at the time of execution can be vali- 
dated by a ratifientinn of the assignment by tbe decree- 
boMer. Rati^cation Is in law equivalent to prexnous 
pu^horitv; it may be exnress or it may be effected im* 
ppodlv by co*idnrt, (Sir Ge'^rfre PnnhinP) PHAVANT 
‘^^TTANKAR TOC^TTr^. CnPnHANDA<=; TAMNADAR. 70 
T A. '?0=X.L.P fl944’1 1=4f^ Bom. L.R. 228 

—1044 O A (P r ) 64=1044 M.W N. 91=rX.R. 
61043> T^ar. (V.C 1 77=207 T C. 181=16 R.P. 
C 11=1948 PWN 135=47 C.W.N. 61 6=56 L. 
W 878=9 B.B. 898=1048 A.LJ. 864=A.T.R. 
1943 P.C. 66=ri943> 2 M.L. J. 48 (P.C.). 

O. 9t. R. 16 — Assignment of decree — Right io 


execute— When arises. 

The transferee of a decree does not as a result of the 
assignment in hi« favour become a “ decree-holder”. 
Tt may he that after recognition is accorded by the 
Court to the transferee of a decree, and the transferee is 
allowed to execute it under 0,21 R. 16, C.P. Code, the 
Court win not entertain an application bv the original 
n'prree-holder for the execution of *he same decree. 
But so long as this is not done, the decree-holder's right 
to aoplv for execution of his decree rema'ns unaffected, 
(Thomas. C, /. and Koul. MOhD. TSHRAT ALT v. 
\/roFD. Paved paza. 1945 A.w.R. (G.n.> Ri = 
1945 O.W.N. 106 = 194.6 O.A. fC.O.) 81=1945 A.Ti. 
W. (C.O.) 99 = 1945 R.B. 288=A.T.E. 1945 Oudll 
225. 

0.21, B. 1 6 — Decree assigned to defendants son 

henami — If adiustmenf, 

Tt cannot be accepted that because tbe assignee of a 
decree i«t the son and probably a benamindar for the 
second defendant the assignment is art adjustment of the 
decree to as to bar execution bv the assignee against the 
ffrctdelendant. (Wefton. /.) TrrO r/ RATTAN ChaND. 

rXR. ^942^ TTar. 168=202 T.C. 296=15 R. S. 
30=AJ.R. 1942 Sind 83. 


Where an appiication for execution of a decree^ is 
made bv a transferee of the decree, he has to e«tablich 
his title in the first instance under O. 21, R- 16 , C.P' 
Code, he has to apply to the Court which pasced the 
decree and on the notice being issued on thi« ar>plira5on 
the Court will decide if the applicant is the ner^on 
eptitled to execute tbe decree. The exent of hi^ right and 
the conditions on which he mav in fact proceed with the 
execution are not touched by this decision, because the 
Court does not at this stage decide how far the decree 
can be executed, or the obiection.s. if any, to the decree 
being executed. Tt oniv derides that tbe decree mav be 
executed as if the application were made on behalf of 
the decree-holder himself. On this notice being ^made 
absolute, the only right which the transferee acquires is 
the right to execute tbe decree in the same manner and 
subject to the same conditions as th'=‘ decree-holder him- 
self had. Any objections raised by the judgment-debtor 
pr his legal representatives to the execution of the decree 
' on the score of limitation or satisfaction of the decree, 
I etc., cannot be considered at that stage. Where the 


O. 21, R. 16 — Non-service of notice — Judzment- 

debtor appearing and ohfectingto execution — Proceed* 
inZf if "01 tinted. 

The object of O. 21, R, 16, C.P. Code, is to give the 
judgment-debtor an opportunity to object to execution 
bv the assignee. The rule does uot enact a formalistic 
but essentiaj ritual, nnd if the judgment debtor appears 
and objects to such execution, the proceeding is not a 
nuliitv merely because he has not been .served properly 
with the piece of paper informing him nf his oppqrtnplty 
to object. This is so, particularly having, re^r<j tp thg 
rule a*; ameneded bv the TaVutta TTigh Court. llRoX* 
hurzh and Blanh. I fls AptTTN T AOAFWALLA r», 

Panafffaft chattfpjfe, 77 C,L.J. 434=AiI* 
R,1944 Cal. 328 (2). ; , ! 

D. 21, B, \^—^'0peratim of 

— Mortgage decree— ptecrce^hpidfr 
hy foreign Gourt—ReceiPer.^^PfpinUel'Mp’^ 

—Right to exee$ae4fk'^.0mPP^:'em 

itig^ 
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THE QUINQUENNIAL 

0. 3, code (1S08), 0. 21, B. 16. 

The expression operation of law^* in O. 21, R. 
16, C. P. Code, means by operation of the appropriate 
law, bat the law in force in a foreign system is not one 
which Courts in British India will recognise. No Court 
will recognise the transfer of immovable property situate 
within its own jurisdiction by the operation of a foreign 
system of law. The title to immovable property is 
always governed by the lex loci. To transfer a decree 
which operates upon immovable property in British 
India cannot be transferred by the operation of a system 
of law other than that of British India where the immo- 
vable property is situate, A mortgage decree was 
passed in favour of N, against the respondents on 
1st February, 1932, by a Court in Bombay. The 
decree directed payment to the plaintiff of a sum of 
Ks. 13,000 by instalments and it was provided that in 
default of payment of any two instalments, the plaintiff 
could recover the whole amount by sale of the mort- 
gaged properties. The plaintiff N. ivas in 1936 
declared insolvent by a Court in a foreign State, and the 
appellant was appointed Receiver. The latter in his 
own name applied to the Bombay Court to execute the 
decree by sale of the mortgaged properties. 

Hild^ that it would be wrong in principle to allow 
title to land in British India to depend on the state of 
some foreign law, and that the title of the receiver 
appointed by the foreign Court to execute the decree 
could not be recognised and that he could only enforce 
the decree by obtaining from the insolvent {ff. N.') an 
assignment of the insolvent’s interest in the decree 
in British India. {^Beaumont C,J., and Macklin, /.) 

Harilal Pannalal Vishnu Ramchandra. 

(1941) Bom. 686 = 198 I.O. 27=14 R.B. 261= 
43 Bom. L.R. 724=A.r.B. 1941 Bom. 381. 

O. 21, R. 16 — Preliminary decree for partition 
and eotts — Assignment of unrealized portion of deem 
for tosU — Validity^ 

Where the unrealised portion of the costs awarded in 
a preliminary decree is assigned, there is no bar to the 
assignee executing the decree for that portion. {Bennett 
and Mista, //.) MOHaBHaT ALI v. Shankar Daval 
1944A.W.R. (0,0.) 196 = 1944 O.W.N. 284=1944 
O.A. (0.0.) 195=A.I.R. 1944 Oudh 280. 

O. 21, R. Right to exe^sie— Decree for 

ejectment obtained ly a harta — Partition — Allotment of 
plot eonterned to a member who also became lamhardar 
•^Decree^ if transferred by operation of law * 

Where a karta obtained a decree for ejectment under 
S. 44 of the Agra Tenancy Act and on a subsequent 
partition the plot in question was allotted to one of the 
members who also became a lambardar, 

(Per .S’. J/.)— That the decree had 

transferred to that member by operation of law, the 
civil law having operated to make him proprietor of the 
village and the Revenue Jaw having operated to make 
him a lambardar and that he could apply for execution 
of the ejectment decree. 

Per Saihe, J.M . — That the partition did not entitle 
the member to execute the decree obtained by his pre- 
decessor without a formal assignment under O. 21, R. 
16, C. P. Code. {Shirreff, S. M, and Sathe^ /.Af.) 
YaSHWANT SINGH V. QudDUSHI. 1941 R.B. 605 = 
1941 O. A. (Supp.) 676 = 1941 A.W.R, (Rev.) 619 = 
1941 A.L. J, (SUPP.) 111. 

"" "■ ■" O. 21, R* 16 — Ssoper^Btnami deeree’holder — 
ptodh of^Right of real owner to apply for execution^ 
Mf^Moytsf title — If ean he gone into. 


DIGEST, 1941—1945. 

C. P. COBB (1908). O. 21. E, 16. 

Where a decree is held by one person as a benamidar 
for another, and the holder dies the true owner can 
apply for execution, and if his title is disputed, the 
question can be decided in those proceedings. {Zeach 
C. /., King and Lakshman Rao, //.) BaLASTJBRA- 
MANIA M CHETTY V. KOTHANDAPAMA SWAMI NaYA- 
NIM Varu. I.L.R. <"1943) Mad. 164 = 204 IC 98*6' 
16 R.M. 697 = 65 L.W. 623= 1942 M.W.N. 667 = A I 
B. 1942 Mad. 688 = (1942) 2 M.L.J. 46S(F.B.). 

—0. 21, R. 16 — Scope — Notice under — Contents 
— Notice issued under 0. 21, R. 22 containing parti^ 
culars required by R. \h--Sufflciency — Omission of 
judgment -debtor to raise objection to assignment on 
grotind of invalidity or non' pt oof or inadmissibility 
of assignment deed — Effect — Res judicata. 

The purpose of giving a notice to the judgment-debtor 
under O. 21, R. 16, C. P. Code, is to acquaint him with 
the fact that the darkhas purports to execute the decree 
on behalf of the assignee from the judgmenKredltor 
and to ask him to show cause why the assignee should 
not be allowed to execute the decree. Where on a 
darkhast filed by the decree- holder and the assignee 
jointly, a notice was issued to the judgment-debtor, 
purporting fo be one under O, 21, R. 22, and the notice 
stated that the assignee had filed a darkhast on the 
ground that had purchased the decree in writing 
from the decree-holder and asked the judgment-debtor 
to show cause w^hy the transferee should not be allowed 
to execute the decree along with the ' judgment-debtor, it 
must be held, that the notice is a good and sufiicient 
notice both under O. 21, R. 16 and O 21, R, 22. If the 
judgment-debtor does not raise any objection then to 
execution of the decree on the ground that the assign- 
ment should not be recognised, or that the assignment 
deed has not been produced in Court, or proved or that 
it is unregistered and hence inadmissible, and allows 
execution to proceed, he cannot afterwads in a subse- 
quent darkhast raise these objections. The omission on 
bis part to raise the objections would debar the judg- 
ment-debtor on the princirde of constructive res judicata 
fiom raising or urging the same, in a subsequent 
darkhast. {Divatia, /.) SUNDARABAI BALAPPA- 
NAIK V. OURUSHIPUAPPA GURUBASAPPA. 

(1942) Bom. 190 = 200 I.O. 440=15 R.B. 4=44 
Bom.L.R. 164 = A.I.R. 3 942 Bom. 134. 

" ' 0, 21, R. 16 — Scope — Notice — Necessity — Ah 
senee of notice to '^judgment'dehtors not interested in 
proceedings and against wIiomp decree is not sought to he 
executed — Effect on validity of order in execution. 

Under 0. 2l, R. 16, which provides for notice to the 
judgment- debtor or judgment-debtors, there is no neces- 
sity for the issue of notices on those judgment-debtors 
against whom the decree is not going to be executed and 
who are not interested in the execution proceedings. 
Therefore absence of notice to such judgment- debtors 
will not affect the validity of the order recognising the 
assignment of the decree or the proceedings in execution. 
{Horwill and Kuppuswami Ayyar, JJf) SaBAPATHI 
CHETTIAR V, Lakshmanan Chettiar. 68 Ii.W, 
213 = 1946 MW.N. 274= A.r.R. 1946 Mad. 243 « 
(1946) 2 M.L. J. 22. 

0, 21, R. 16 — Scope — Relief open to assignee of 

decree • 

R. 16 of O. 21, C. P. Code, does not contemplate an 
order of substitution being made in favour of an assig- 
nee on the basis of a deed of assignment in place of the 
assignor- It is clear from the ^rding of O. 21. R. 16 
that the transferee has been given aright to apply for 
execution of the decree directly without the necessity of 
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0 . P. CODE (1908), O. 21, E. 16. 

obtaining a prior order for substitution in his favour. 

af/d GhuUm Hasmty //.) AJODHIA NATH SETH 
In re. 198 I.O. 706 = 14 E.O. 429 = 1941 O.W.N. 
488 = 1941 O.A. 836 = 1941 A.L.W. 443 = 1941 A.W. 
E. ( 0 . 0 .) 127 = A. LB. 1941 Oudh 512. 

-0. 21, R. 16 — Transfer of decree — Application 

hy transferee for execution — Plea that transferee is 
henamidar f or j udgment-dehtor — Sustainahility~0. 21, 
R. 2 (3). 

Although a judgment-debtor failing to certify an 
adjustment and satisfaction of the decree to the Court 
cannot be permitted to prove an adjustment of the 
decree afterwards, let on an application by the transferee 
of the decree for execution under O. 21, R. l 6 , C, P. 
Code, it is open to the judgment-debtor to plead and 
prove that the transferee is a benamidar for him and 1 
cannot, therefore, execute the decree against him. 
{Lohir and Westony JJf) RaNCHHOD MaTHUKDAS 
V. Kanchanlal Chumlal. 222 I.O. 131 =47 Bom. 
L.R. 829 = A.IR. 1945 Bom. 642. 

0 21, E. 16, Vxovi^o— Applicability -Suit by 

five plaintiffs — Decree for costs in favour of defendant 
— Assignment — Assignee henamidar for estate of one of 
the plaintiffs — Right to execute decree. 

Where a judgment-debtor i.s jointly and severally 
liable in respect of the decree-debt, and the right of the i 
decree-holder devolves either by operation of law or by | 
inter vivos on that judgment-debtor, there is a ■ 
merger, and the decree cannot be enforced against the i 
other judgment-debtors. Where the assignee of a | 
decree for costs in favour of the defendant in a suit 
filed by five plaintiffs is found to be. merely a henamidar 
for the estate of one of the five plaintiffs, the proviso to ; 
O. 21, R. 16 would apply, and the decree cannot there - 4 
fore be executed against the other plaintiffs judgment- I 
debtors. {Kuppuswami Aiyar^ /.) AmrtTavALLT | 
ThavaRAMMA V. AnNAPOORNAMMA. 212 I.O. 277= I 
16 B.M. 592=56 L.W. 889=1943 453= 

A.I.R. 1948 Mad. 641=(1943) 2 M.Ii. J. 110. j 

O. 21. B. 16 proviso — Judgment- debt or not ; 

pleading satisfaction of decree — Constructive res judi- 
cata. 

The fact that in an application by the assignee of the 
decree under O. 21, R. 16, C. P, Code, the judgment- 
debtor did not plead satisfaction of that decree by pay- , 
ment to the original decree-holder before assignment i 
does not preclude him on the principle of constructive 
res iudicata from raising the objection subsequently 
under S. 47, C. P. Code. {Henderson, /.') Mrigen- 
DRA Kumar v. Abinash Chandra. 48 O-W.IT. 419^ 

O. 21, B. 16, Second Vvoviso—Scope— Decree 

— Assignment — Agreement between assignee and one of 
several Judgment- debtors that execution shctdd he taken 
only as against ether judgment debtors — // can he 
pleaded or set up. 

An agreement between one of several judgment- 
debtors and an assignee of the decree that the decree 
should be executed against the remaining judgment- 
debtors is an agreement in contravention of the express 
provisions of O. 21, R, 16, C, P. Code, second proviso 
and cannot be enforced or recognised by any Court- 
{Burn and Mockeii, JJ.) NAINA MaHOMED ROW- 
THER V. PERIaPPA ROWTHER. 200 I.C. 84 = 14 B.M. 
672=64 L.W. 144=1941 M.W.N. 94e=A.l.E. 1941 
Mad. 746=C1941) 2 M.L.1. 167. 

— 0. 21, B, 17— Amendirertl—Power.s of Court — 

Nature of amendment permissible under rule. Ram 
Ran Bijaiya Prasad Singh v, Kesho Pr asap 
Q.D, 1-72 


O. P. CODE (1908), 0. 21, E. 17, 

Singh. Q.D. 1936— *40, Vol. L Col. 1585] . IS 

B.P. 326=7 B.R. 206=191 I.O. 492=A.I.E. 1941 
Pat. 635. 

21, 17 (Patna.)— Application not 

mentioning principal mnount of decree'in Col. (g) 
— Defect not noticed hy Court— Correction subset 
quenily made by decree-holder — If deemed to have 
been made on date of application. 

0. 21. R. 17, C.P. Code, enjoins upon the Court 
the duty of ascertaining whether the require- 
ments of Rr. II to 14 have been complied with 
and, as amended by the Patna High Court, the 
rule further requires the Court to allow the 
defect, if any, to be remedied then and there or 
within a time to be fixed by it. Where the Court 
does not carry out the duties imposed upon it by 
this rule and fails to discover the fact that the 
principal amount of the decree has not been enter- 
ed in Col. (g) of the execution petition, the fault 
of the Court in this respect should not be permit- 
ted to penalise the decree- holder. A subsequent 
application by him to amend the petition should 
be viewed as an intimation to the Court by him 
that the Court has inadvertently omitted to 
notice the defect in the petition and to give the 
decree -holder an opportunity of remedying it in 
proper time and, according to the provisions of 
para.^ (2) "of R. 17, the date on which the correc- 
tion is made must be deemed to be the date on 
on which the petition for execution was first 
presented- (Agarwalay J.) Bednarain Singh v. 
Bhuneshwari Kuer. 8 B.R. 398=198 I.C. 311 
=14 R.P. 452=A.I.R. 1942 Pat. 295. 

O. 21, B. 17 — Limitation — Amendment— Limit 

of time — Application filed within 12 years — Amendment 
after expiry of period — Legality— C. P. Code, S. 48, 
See C. P. CODE, S. 48, (1946) 1 M.L.J, 447. 

O. 21, R. 17 — Scope — Execution application by 

some of several joi7tt decree^ holders not complying with 
0. 21, R. l5 — Amendment adding the other decree- 
holder $ — Permissibility, 

An amendment which has the effect of changing the 
whole character of an execution application cannot be 
allowed under O. 21, R. 17, C. P. Code. Where an 
application by four out of five decree-holders, not purpor- 
ting to be an application under O, 21, R. 15 and con- 
taining no statement that the decree is sought to be 
executed for the benefit of all the decree-holders, is 
sought to be amended by adding the name of the re- 
maining decree-holder, the amendment is not one con- 
I templated by O. 21, R. l7, C. P. Code. Such an appli- 
I cation which does not comply with O. 21, R. l5, cannot 
i be amended. {Fazl Ali , C. J. and Peevory /.) NaSiban 
j V, Surendranath. 24 Pat. 486 = A. LB. 1946 Pat. 
I 469. 

i— O. 21. R. 17 — Scope — Nature of amend- 

I ment allowable — Substitution of different property 
\ for property fully described in execution Peti- 
i iion. 

0. 21, R. 17, is intended to deal with only for- 
' mal amendments but for wh-Vh the application 
i for execution or attachment will not be regarded 
; as complete. For example when any of the details 
required under R, 11 are missing or when the 
; description of the property sought to be attached 
I is defective for want of the details required by R. 
13 the Court has full power to allow the decree- 
holder to remedy the defect by supplying such 
details But R. 17 of O. 21, was never intended 
to enable the decree-hplder to ask the Court td 
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0. P. CODE (190S); 0. 21, Jt. 18. 

ftetete from hh anolmaHon a pronertv -wTiich js 
fuliv ffesortbpd and to snb«;fifTite in -plare Iberpof 
another nmpprtv wi^h a tofallv d'tTnrpnt desrrtp- 
tion. (Fasl Alt md Chaffprii, JT.') Catax^anp 
Stta V . Dayana VP Tttattfp. Pat. 8^^?= 

205 T .C. 5fil=15R.P; 296=9 B.P. 243=A.I.P I 
1943 Pat. 127. j 

O. 21, P."18 — Pxenftlp^n of crr>ss-decree | 

staved temPnrarHv — Fet-off, if can he allon^ed. 

A set-ofF cannot he altoY^ed under O. 21, D, 18 . 
C. P. Code, when the erecntion of nne of the rro«:« 
decree^; ha*? been •staved femoornrilv and it k not 
therefore capahV of execution. (Harriet-, C.T 
and Mamhar Lai, /•! ^TPHnciHAArAR Dfa'jap 
Stnoh 71 . ^ovTT T.at,. 1<57 T r. 44n=r14 P P. 300 j 
=22 Pat.L.T. 1031-8 B.P. 207=AJ.R. 1942 i 

Pat. 197. i 

“0. 2l»P. 18 — Picrhf to obtain order under i 


—Actual attachment of cro^is-decree — Tf nere'!” i 
carv. ATahattnoaxt Cffttiar 7», PamanatttanI 
Chftttar. Jsee O.D. 103^— MO Vol. T, Pol. 3207 1 : 
67 T A. 350=TB.P. nn/!n Mad, 1=TJ,P.I 
(1040TKar fP r > 312=43 CW.isr. 281=1941 i 
P.W.H, 164=73 C.LJ. 96 (P.C.). 

-O. 21i P. 18 — P’e^ht to set off crnc'?-docree<; 


C. P. CODE (1908);'O. 21, P. 19. 

for the tarorer amount and until disposal of flij 
annticatinn under S. 19 of Madra'^ Act TV of 
10^8. nil rroceedines in execniion must cease. 
ni^ads^i^o^'fh , .f.l Pancacwaatt AvyANnAi? V 
^nppApw \ TeTINTiAN-. 21 0 T.C. 74=1044 M WN 
110=57 T..W. 71=A.T.R. 1944 Mad. ‘255:=‘ 
(1944) t M.L.J. 136. 

O. 21, Pr."I8 to 20 — Fet off of morfgnae 

decree aaawsf wenev decree at the instance of fhe 
wonev decree-hokhr— FerfuissihiUfy. 

Where one per<?on has obtained a morts-affe 
decree for a certain enm a^^atnst the property in 
the hands of another and the latter holds a 
moncA’ decree ac^ainst the former for a larp-ersum 
the monpv denree-holder can under O. 21, Pr. 18 
to 20 of the C P. Code ha^^e the whole of the 
amount of the mortcacre decree setoff as aeainst 
his own decree. (Soniayya, 7.0 ’NrACHTMTiTHu 
rHrTTv 7'. P.at.ani Amajal.' 1943M.W.N 791= 
56L.W. 717=215 I. C. 32=A.T.P. 1944 Mad 
149-17 P.M. 145=(1943) 2 M.L.J. 596. 

-O. 21, P. APplicnhiJii^^'Oecree in 


— If defeated hv attachment of crnss-decme hv 
third partv. Mahatjnoam rT-TFTTTAp n. Pama- ! 
NATHAN rrTPTTT An, free O D. I^'^d — MO ^fot. J I 
Coh3^97.1 67 T.A, 3'^n-TT,.P. ri04n Mad. 1i 
srT.L.P 710401 TCar ^V.C.) 312=4=; r W N. 28! 
=1941P.W.N 164=73 C.L.J. 96rP.C,) 


-O. 21, R. 18 — ^rope — Cross-decrees- 


Application hv holder of decree for lamer amount' 
for recording satisfaction of cross-decree aaainsi 
hint for smaUer amount and part satisfaefiov 
of larger decree — Holder of smaller decree 
obtaining stay of execution under Madras Act JV 
of 1938 and applying under S. 19 — Effect— Posver 
of executing Court to proceed under O. 21, R. l8 
The adjustment contemplated in 0.21, R. 18, 
C.P. Code, does not come into heine automatically 
the moment there are two applications for execu- 
tion of cross-decrees hetu^een the same parties. 
The satisfaction of the smaller decree and the 
part satisfaction of the largrer decree are the 
result of an^actof the Court mahinj? orders in the 
two execution applications and until those order-' 
are made, the two decrees do not become adjusted 
one asrainst the other. When a stay application 
intervenes, it is not within fhe competence of 
the execntinsc’coiirt to proceed with what essen- 
tially a process of execution^ Ignoritipr the stay. 
Appellant who had taken assignment of a decree 
against the respondent applied for execution 
after adjustment of the decree which the respon • 
dent held against him which was for a smaller 
amount, and to record full satisfaction of the. 
latter decree and part satisfaction of his decree 
Tn the meanw^hile the respondent applied unde^ 
3^adras Act TV of 1938, claiming that he was en" 
titled to its benefits as an agriculturist, obtaired 
a stay of execution and applied under S. 19 of tbe 
Act for scaling down the decree against him held 
by tbe appellant. 

. . Held, that once the proceedings in execution of 
^ ecrce OL the appellant had been stayed, it 
“ot possible to adjust the two decrees or to 
^ for^the balance of the decree 


faswurof defendant against plaintiff Personally 
and decree in favour of Plaintiff against defen- 
dant as legal representative of another— Cef-off.' 

O 21, R. 19, C P. Code applies when there is a 
claim bv a defendent an-ain«it n plaintiff perconally 
and a claim bv tbe plaintiff against the defendant 
as legal representative of another deceased defen- 
dant._ The mere fact that there has to be some 
enquiry under S. 50 C. P. Code as to tbe extent of 
tbe property of the deceased in tbe bands of hh 
legal repress ntative or that tbe sum may beliinh 
ted bv tbe provtsions'of S. .50 does not make 0. 21 
P. 19 CP. Code inapplicable. Tbe plaintiff is enti- 
tled to demand^n set-oflFand need not have filed 
bi<!own execution appliration. (Davis, CJ,and 
Loho, J.) So-rhomat. Thaoomal^i. Dulahptno- 
MAT. Ttpustnch. T.L.R. 719411 ICar. 120* 
193 T.C. 783-13 R.S. 241«A.T.R. 1941 Sind 
49. 

-O. 21, R, 19 — Res judicata — Cross-decrees fw 



^waller and larger omounts — Costrt-fee due te Govern- 
meni from holder of larg^er deem — F.xecuficn bv Got- 
errttneni — Holder of smaller decree not olloued to sei-cf 
his decree — Subsequent execution hy hHder of lar^tf 
decree — Claim to set-off by holder of smaller decree— 

I f bar*'ei‘L 

Where a decree provides for the payment of 
sums by tAvo parties one against the other, if the 
holder of the larger decree seek.s to execute his 
decree without deducting the amount due to the 
other party, the latter party can claim a set-off. 
The fact that in a prior application bv tbe Covem- 
ment for execution in respect of CoUrt-fee due 
from the holder of the larger decree, the holdef 
of the smaller decree fails to prove a right to 
adjust hi.s decree against larger decree, will not 
prevent him from putting forward his claim to 
adjust his decree against the holder o*f the larger 
decree when the latter claims to execute his decree 
at a later date. (Wadsworth and Pofanjali Sastrit 
JJ.) Maktjthttvamatat Moopanaf V . Avapai- 
ACHI. 1941 M.W.N. 482«A.X.R, 1941 Mad/ 662 
-(1941) 1 MX.J. 641. 

— — O. 21, R. 19^Scope— Claim to set-off ammP 
due jointly to a tgriy and another— If can he allovitdn , 
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0. F. CODE (1908), 0. 21, B. 19. 

0. 21, R. 19, CP; Code, does not debar th’e 
judgment-debtor liable to pay a larger sum than 
that to which he is entitled from paying the lar- 
ger sum and then seeking execution of his sum- 
aller amount. Where in an execution taken out 
against another the latter claims^to set-off costs 
due to him not individually but jointly with ano- 
ther, 0. 21, R. 19. has no application. ^ Nor is 
such person entitled to relief on the principle of 
justice, equity and good conscience. (Agarwal J.) 
Mahomf-T) Abdullah v. Kunt Rtharilal. 197 I. 

C. 407=14 R.O. 312=1941 A.W.R. (C.C ) 364= 
1941 O.A. 954 = 1941 O.W.N. 1266- A jR. 1942 
Oudh 177. 

— — O. 21, R. 19 — Scope — Decree for specific per- 
formance— Plaintiff to deposit certain amount 
and to get his costs from defendant — Extent to which 
creditor of defendant can attach amount deposited by 
plaintiff— ^Plaintiff's right to priority in respect of his 
costs, 

0, 2lf R. 19, C.P.Code,^ provides that when two 
parties to a decree are given a right to recover 
sums of money under the decree against each 
other and the sums are unequal, then execution 
can only be taken out by the party who has to 
receive the larger amount and only in resoect of 
the balance left after setting off the smaller sum 
against the larger. Tt has the effect of extinguish- 
ing the smaller debt the moment the decree is 
passed which in turn has the effect of leaving only 
the balance available for attachment by any other 
person. Where in a decree for specific perfor- 
mance the plaintiff was directed to deposit Rs.?2S 
in Court and the defendant was directed to^ pav 
Rs. 473 to plaintiff for his costs and the plaintiff 
deposited the Rs. 825 a creditor of the defendant 
could attach that amount only to the extent of Rs. 
825 minus Rs. 473 due to plaintiff for his costs for 
which he has a priority, (Pose, J.) Gadipant 
Ganuji Kumbi V. Pratap? Chotelal. 1942 N.L 
J. 346. 

— -O. 21, R. 19 — Scope — Execution of lesser decree 
-—Limitation — Starting point — Set~off — Claim by les- 
ser decree^holder in execution by holder of larger decree 
— Limitation, 

Under 0. 21, R. 19, C.P.Code, where a decree 
provides for the recovery of sums by two parties 
one against the other it is only the party to whom 
the larger amount is due who^is entitled to exe- 
cute the decree. Hence limitation cannot run 
against the person who is entitled to the. lesser 
decree at a time when that decree is not execu- I 
table having regard to 0. 21, R. 19, C.P.Code, 
The fact that more than three years have elap- 
sed cannot prevent the holder of the lesser decree 
to claim set-off when the holder of the larger 
decree seeks to execute his decree. (Wadszvorih 
and Patanjali Sastri, JJ,) Maputhuvamalai 
Moopakap V. Avadatacht. 1941 M.W.N. 482= 
A.IR. 1941 Mad. 662=(1941) 1 MX. J. 641. 

O. 21 R. 19 — Scope — Preliminary redemption 
decree with order for casts in favour of plaintiff— Right 
to execute for costs on deposit of the redemption 
money. 

There is nothing in 0. 1, R. 19, C. P. Code, "to 
prevent the plaintiffs in a redemption suit from 
paying the total amount required for redemption 
and then executing the decree for cost that is 
awarded to them. The object of R.19 of 0. 21 
is to prevent both parties from taking out execu- 
tion under the same decree and no purpose' yculd 


C.P. COPE (1908), O. 21, B. 20. 

be served by applying it to a case where the mort- 
gagee could not take out execution. He has to 
obtain a final decree before he can nroceed in exe- 
cution, {Bennett and Misr a, JJ.) Kunt Behari 
Lal V. Shftkh Abdullah. 218 I.C. 415=18 R, 
O. 22=1944 O.WN. 148=1944 A.W.R. (C.C J 
106=1944 A.L.W. 193=1944 O.A. (C.C.) 106= 
A.LR. 1944 Oudh 247. 

— - — O. 21, R. 19 (b) — Applicability — Decree for 
possession and mesne profits— Direction for payment by 
decree-holder of specified amount within fixed time — 
Decree-holder having right to recover larger amount 
than amount due to fud gment -debtor— Fi ght of set-off 
— Failure to pay amount within time— Effect on right to 
execute decree. 

The appellant obtained a decree against the 
defendants for recovery of possession and mesne 
profits, past and future, at the rate of Rs. 60 per 
vear on condition that ‘^he should pav the defen- 
dants the sum of Rs. 350-1-0 within three months. 
The defendants we^e ordered to pay the appel- 
lant a sum'of Rs. 301 within three months. When 
worked out, the appellant in the result was enti- 
tled to recover from the defendants Rs. 571-10-11 
against Rs, 551-5-0 which she had herself ^to pay 
to them. The appellant who was thus entitled to 
recover Rs. 24-5-11, after settmg off the amount 
due to herself did not pay the amount directed to 
be paid by her under the decree within the period 
of three months but applied to execute the decree. 
The lower Court dismissed it on the ground that 
the appellant had forfeited her right to execute 
the decree by reason of her omission to pay the 
amount directed to be paid by her within the 
period of three months limited hy the decree. 

Held, (1) that though in terms the decree did 
not direct any set-off, in view of the directions 
contained in the decree, it could never have been 
the intention of the Court to place the appellant 
under a liability to pav the amount within the 
period mentioned, while she herself was entitled 
to recover a larger sum from the defendants; 
(2) that Q. 21,R, 19 {h) applied to the case, and 
the defendants were never in a position to take 
out execution of the decree in so far as it gave 
them a right to claim money from the appella^nt; 
{2) that the appellant was never under any obliga- 
tion to pay the sum of Rs. 350-1-0 into Court, 
and her omission to pay the money within the 
time limited by the decree vras entirely without 
conseauence : (4) that the appellant, even apart 
from 0. 21, R. 19 (2>), had the right to set-off the 
amount due to her under the general law, and 
(5) the appellant w^ac therefore entitled to exe- 
cute the decree. (Mocheii and Krishnaswami 
Ayyanaar. JJ.) Narasamma t;. Vknkateswara 
Rao. l.L.R. (1944^) Mad. 118=213 TC. 132= 
17 R.M. 26=56 LW 452=1943 M.W.N. 519 (2) 
=AJ.R. 1943 Mad. 667=(1943) 2 M.L.J. 
277. 

— 0. 21, Br. 20 and 19 — Scope' — Mortgage decree 

for sale — Judgment- debt or awarded costs against mort- 
gagee— Costs if can he set- off against mortgage decree. 

If the plaintiff in a mortgage suit gets a decree for 
sale by which be can recover money from the judgment- 
debtor, and the latter is awarded costs against the 
: plaintiff by the same decree, the costs can certainly 
‘ be set-off agaipst the mortgage decree under 
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O, P. OOTJB (1908), 0. 21, E. 22. 

O. 21, R. 19, read with R. 20, The rule is not confined 
to cases where the fudgmenf-debtor is personally 
liable for the mortgase money. The right of set-off 
as embodied in O. 21, R. 19 C. P, Code is one created 
bylaw and the Courtis bound to give effect to the 
plea, provided the conditions prescribed by the lule 
are fulfilled, and no consideration of equity would ordi- 
narily arise. {Mukherjm and Roxhnr^k, //.) RaJANT 
KANTA DHARA ». ’fANMATHA NATH DaS. 219 t.C. 
124 ==18 B 0. 69= A.I.B. 1945 Cal, 1. 

O. 21, B. 22, (as amended In 1936 in Mad- 
ras')— — Application for execu1io7t present' 
ed before hut returned and taken on file after com inf* 
into force of amended rules, 

O. 21, R. 22, C. P, Code, as amended by the Madras 
High Court in 1936 would govern an aonlication for 
execution which though presented before 20tb October, 
1936, on whi'^h date the amended rule came into force 
was returned for amendment and was re-presented and 
taken on file after 20th October. 1936. It is not incum- 
bent on the Court to' issue notice to the judgment- 
debtor under the rule if it is within two years from the 
date on which the prior procsedings ' in execution came 
to an end. {T.eack^ C. ./, and Lakshmana Rao^ /-) 
CHINA SaTTTRATU V. VlRAVVA. 1943 M.W.H. 420 
=56 Ii-W. 100=ri948) 1 M.L.J. 149. 

—"O. 21, B 22 — Decree for rent — No notice issued 
to legal representatives of deceased judgment -debtor — 
Execution sale— If void or voidable. See C. P. CODE, 
S. 50 AND O 21, K. 22. 46 0.W.N. 631. 

— — O, 21, B. 22 — Hindu widow — Decree against as 
heir of deceased husband — Execution — Adoption of son i 
by widow — Epcution without impleading adopted son 
— Sale— If binds adopted son. See EXECUTION— 
Sale. 47 Bom. L.B. 277. ! 

O, 21, B. 22 — Pf on-compliance — Effect, 

The absence of a notice under O. 21, R. 22 (l), C. P. 
Code, is a material irregularity committed by the Court j 
and has to be set right in revision. (Sathe, S. M, and \ 
Ross, J,M.) SOM Raj V. HUBLAL. 1944 A.W.B, ' 
(Bev.) 49=1944 B.D. 98. 

A* ! 

■*“—0, 21, B. 22 — Non-compliance — Effect on sale, 

O. 21, R. 22, C, P. Code, makes it obligatory on a 
d^ecree-holder to serve notice of an application for execu- 
tion on the legal representative of a party to the decree, 
or where the party to the decree has been declared insol- 
vent, on the Official Receiver in in'^olvenrv. A sale 
held without notice required by 0. 21, R. 22 is void. 
\Leach^ C,J. and Krishnaswami Aivan^ar, Jf) OFFT- 
ctal Receiver, nellore r/. Venktah. 198 T C 
'*35=58 L.W. 498=1941 M.W.’n! 
1941 Mad. 606=(1941) 1 M.L.J. 

; 0. 21, E, 22 — !<tort.c<mplianci—E feet— Deer re 

agamst co-mortgagors — Death of one lud gment-dehior 
—Execution-^Sale without notice to heirs of deceased 
and without impleading them— Validity. 

There is no warrant for hoMing that in a darkhast 
judgment-debtor may represent the 
estate of another judgment-debtor. An auction sale 
neld in execution of a mortgage decree without serving a 
notice under O. 21, R. 2?, on the legal re- 
gl^orf w deceased judgment-debtor (co-mort- 
hindfn^r ^ impleading him cannot be held , 

dZiiAr fS It rzeiur W Da, a- 

Gaotsh’ Walchandp. VjSHNt; I 

GAjasH. 47 Bom. B.E. 330 ^A.I E. 1945 Bom. 409 


O. P. CODE (1908), O. 21, E. 29. 

*0. 21. B. 22 — Non-service of notice under-- 
Effect on saU—If vcid—C, P. Code, 0. 21, R. 90. 

There is no doubt that where no notice under O. 21 
R. 22, C. P. Code, has been issued or served, a sale in 
execution is wholly without jurisdiction. The mere 
issuing of a notice is not sufficient. The Court has to 
be satisfied that notice has been served on the person 
whom the Court regards as the proper recipient of the 
notice. ^ If no notice is served at all, the sale is wholly 
ineffective. The failure to serve the notice is not a mere 
I irregularity in the publication or conduct of the sale. A 
' sa’e without the notice is in the eye of the law a nullity. 
{Harries, C.J. and Fatl Ali, f) DuROa StKGH v 
SUOAMRAR SfNCH. 194 I.C. 372=13 T? P 708=r7 
B.'R. 753=22 Pat L.T. 520=1941 PWN 52Q~ 
A.I,R. 1941 Pat. 481. ‘ ‘ 

0. 21, Br. 22 and 66— Non -service of notices 

undet — Validity of sale. 

The failure to serve the notices under O. 21, Rr. 22 
and 66, C. P, Code, serious though it is. is only an 
irregularity, and dues not render the execution sale a 
nullity. {Henderson, jf) Dwarkanath RaY v 
Abdul t.attf Mian. 48 C.W.N. 346. 

O, 21, B. 22 (as amended in Madras)— 

of t7V0 years — Computation — Starting point. 

The period of two years under O. 21, R. 22, C. P 
Code (as amended in Madras?) or one year under'the old 
rule runs from the date of the last order on the previous 
execution proceedings. Where the sale held in a prior 
execution case was set aside, the date on which the sale 
was so set aside must he taken as the starting point. 
{Leach, C.J. and f.akshmovo Rao, /.) CHINA 8aT- 
tiraju V . Vtr AVVA. 56 L.W. 100=1943 M W N 
420=(1943) 1 M.L.J. 149. 

. 21» Rr. 22 and 66— Notice settling terms 

of proclamation— Tndgment-dehtor declining on frivol- 
ous grounds — Sufficiency of service— Omi«?sion of Court 
to declare and mark him .ta: Effect. See C P 

?* ^^"“Constructive res judicata, (1944) ' 
1 JVi.L.J. ,36. “ 

*-—7--— O. 21, R, 22 — Scope — Mortgaze-decree — Death 
of lud gment- debt or after service of all processes includ- 
ing sale proclamation—Sale mthoui notice U legal 
representative —If, void or voidable. 

Per (Full Bunch Meredith, J., dissenting ) — A sale 
held in execution of a mortgage decree after the death 
of the judgment-debtor, hut after the service of all 
necessary processes including the sale proclamation, 
Without any notice to the legal representative is void in 
the sense that it is not valid and operative against the 
legal representative. {Chaiterji, Meredith and .dnha, 

23 Pat. 528= 

PWM sc. 337=1944 

P. W.N. 326=A.I.R. 1945 Pat. 1 fF.B.). 

~ ^O. 21, E. 24 (2) — Proeex, delivered to Naib 

t^itOLr—Ltetter. if can deliver it to process-server for 
execution. 

The Naib-Nazar“ is a “proper officer” to whom the 
pr^ess for the execution of a decree may be delivered 
C- Code, and it is open to him 
r ^ process-server for execution. {Hemeon, 

685=* 1945 N.L.J. 2S9 = A.I.B. 1946 Nag. 210. 

7 ‘J -S* Until the pending suit has been 

decided —Meaning-Suit, if includes appeal also. 
t the pending suit has been derided*' 

in 0, 21, R. 29^ C. p, ["Code, cannot be construed gs 
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meaning until the pending suit has been finally decided 
so ae to include appeals as well. in the rule 

only means “me suit” then pending and not the appeal 
or appeals there from to the appellate Court. {J<Crishna~ 
swatni Ayyangar and Kunht Ramans //,) KaMA- 
NAfHAN CHErriAR Z/. KaSI CHETriAR. 16 R.M. 
546^56 h,W. 635-C1943) M.W.N. 642^=211 L 
C. 518=A.I.R. 1944 Mad. 73=C1943) 2 M.L.J. 
452. 

0. 21, R. 30 — Land of judgment- debt or atta- 

(hed — Warrant of arrest — Whether can also be issued. 

Ordinarily if two remedies are available to a decree- 
holder and he wishes to avail himself of both the Court 
should, as far as possible, try and give him both the 
remedies. The fact that there is an attachment ox lauds 
is no bar to the grant of the other remedy of arrest. 
{Abdut Rahman, J.) MaHOMED HaSSAIN ShaH v. 
Co- OPERATIVE Society for loans of Sharp uk 
CITY, 209 i.C, 609-16 R.L. 143-45 P.L.R. 
173==A I.R. 1943 Lah. 166. 


0. P. OODiS (1308)^ 0. 21. Br. 37 and 40. 

ing its evacuation by the judgment-debtor? possession 
is obtained by the decree-holder but the judgment-debtor 
nevertheless remains in possession it is not open to 
the decree-holder to again apply under O. 21, R, 32, 
C. P. Code> in as much as the decree has already been 
executed. Nor could action be taken under R. 15 of 
the Nayabad Rules in such a case. {^Saihe,S. M, and 
Dtbie, /. M. ). Rudra Singh v. shyam Singh. 
1946 a.D. 13 = 1945 A.W.R. (Bev.) 5. 

■ 0. 21, B. 32 Cl) — Prohibitory injunction — 
Relief against disobedience, 

if a person is prohibited from doing something and 
does it, it is just as much disobedience as if he is order- 
ed to do something and fails to do it. Hence a prohi- 
bitory injunction can be enforced in execution under 
U. 21, R.32(l), C. P. Code. (Madeley, J.) PKAG 
DUTT V, KeoaR Nath. 1944 O.W.N. 335-1944 
A.W.B. (C.C0 223a)-1944 O.A. (C.C.) 223 (1)- 
A.I.B. 1945 Oudh 81. 

•0. 21, Br. 35 and 97 — Failure of decree-holder 


0 21, '&^Zl--’Z)uiyof Couri-~pccree for rHurn ! avail the remedy under R. 97— If a bar to application 

under R. 35 for possession. 

When the judgment-debtor resists execution of a 
decree without justification, there is no reason why he 
should be benefitted by the decree, holder’s failure to 
apply under R. 97 of O. 2l, C. P. Code. The decree- 
holder is not to be debarred by reason of his failure 
to avail himself of the remedy under R. 97 from making 
a second application und^r R. 35 of tne same order for 
possession within the period of limitation. (^Dible^S.M. 
and Acton, A.M.) ARHTAR JAHAN BEGAM V. 
MaQSOOPUN NiSSa. 1946 B.D. 388 = 1946 A.'W.K. 
(Bev.) 183. 

O. 21, Br. 35 and 86 — Symbolical possession— 


of document— Failure of Court to fix amount of com- 
pensation as required by 0. 20, R, iO — Execution — 
Executing Court — If can fix compensation straight 
away. 

Where a decree is passed for the return of a letter of 
authority, but the Court making such decree does not 
as it should under O. 21, R. 10, C. P. Code, state, the 
amount of money to be paid as an alternative if delivery 
cannot be had, the Court under O. 21, R. 31, has to 
make every reasonable attempt to execute the decree 
and to obtain for the decree-holder, if that is .possible, 
the letter which he is entitled to get under the decree. 
It is only when such endeavour is fruitless that the 
question of compensation as an alternative will arise. 


The executing Court cannot straightaway fix .If interrupts adverse possosion of judgment-debtor 

_£ - ... iv! a — I-f hnunA b>[) luf.h iiossesston’— 


Transferee pending suit — If bound by such possession- 
Rule of \is pendens. 

The delivery of symbolical possession of land 


amount of compensation at an early stage of the execu- 
tion. {Rorwtll, /.) SUNDARARAJULU PlLLAl V, | 

DoraiRani. 211 LC.201-16 R.M. 498 = 561i.W, 1 - . . x 

416-1943 M.W.N. 518 = A I.R. 1943 Mad, 716- I cution of a decree tor possession amounts to delivery oi 
C194S) 2 M.ii.J. 164. I actual possession so tar as the judgment-debtor and his 

I representatives are concerned. It breaks the continuity 

O. 21, B. 32 and S. 58 — Conditiofial order of I of the adverse possession of the judgment-debtor in 

detention — 1 f can be passed . l -t.- .x .u,. sx in 


There is. nothing in O. 21, R. 32, read with S. 58, 
C.P. Code, which would prevent the Court from passing 
a conditional order of detention. (.Grille, C. J. and 
Puranik, J.) Pannalal BO^E v - SeTH ShreeraM, 
I.L.E.(1945) Nag. 336 = 1946 N.L.J. 160-A.I.R. 
1946 Nag. 134. 

O, 21, B. 32 and O. 39, B. 2 (Z)— Nature of 

proceedings — Personal service of restraint order on party 
— If necessary. 

Proceedings under O. 21, R. 32, and O. 39, R. 2 (3), 
C.P, Code, for disobedience of an injunction, are not 
strictly speaking criminal proceedings or even quasi 
criminal proceedings for contempt of Court. Therefore, 
personal service of the restraint' order on a party is not 


spite of the technical iriegularities, if any, committed in 
the delivery of possession. A transferee of the l^d 
during the pendency of the suit, being a representative 
of the judgment-debtor, is under the rule of Us pendens 
as much bound by the the symbolical possession deli- 
vered.as the judgment-debtor himself. (DUi Mahomed, Jf) 
Mahomed Saadatali Khan v, Punjab national 
Bank. ltd. l.L.B. (1941) Lah. 428 =199 I.O. 653 
===14 R.L. 408-43 P.L.R. 566-A.I.B. 1941 Lah. 
357. 

-O, 21, R. 35 (2)^ — Delivery of possession — Con^ 


ditions precedmt 

The conditions piecedent for efiecLing delivery of 
j possession under O. 2l R. 35 (2) are the affixing of^the 
. _ - _ i warrant to the property and the beat of drum. The 

n^essary Commumcation to bis agent is suffiaent. j authority is dearly iii favour of the proposi- 

(.Grip, C, J. and /•) Pi^NALAL BOSE j omission to take any one of these two steps 

Seth Shreeram. l.L.B. (1946) Nag. 336 — 1946 ; ia fatal to the proceedings and there is no delivery in 


N.L.J. 150-A.LR. 1946 Nag. 134. 

~0. 21, B. 32 — Right to apply under — Declara- 
tory decree also providing for evacuation of a plot by 
the judgment-debtor — Possession obtained in execution 
but judgment -debt or still continuing in possession — 

Decree-holder, if can apply under O. 21, R. 32, 

^Applicability — A. 15 of the Nayabad Rules. 

Where in execution of a decree not only declaring the ~ ~ 

rights of the plaintiffs over the land but also for provide- 1 R. %1—Cmrt, if bound U proceed under R. 40, 


law. (jAlmond, J.C. and Mir Ahmad, /.) RAMESHRI 
V. Vaishno Ditti. 193 I.O, 819=13 R. Pesh. 68* 
A.I.E. 1941 Pesh. 25. 

O. 21, Br. 37 and 40— Discretion— Judgment- 

debtor not appearing— Refusal of arrest — ^If justifi^ 
See C. P. CODE, S. 57, PROVISO. (1944) 1 M Ii.J. 68. 

O. 21, Rr. 37 and Notice issued undef 
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0, B. OOQB cms), O, 21, 

_ A Coart issuing a notice under O. 21, R, 37,_^C. P, 
Code, is not compeiled to proceed under O. 21, K. 40, 
especiaJJy when the jadgment-debtor raises a question of 
jurisdiction, {Das, J.) AKKATOON and CU. 
MimkaJ Pdi'iANMULX,. .4,8U.VV,N 706. 

'0, 21 1 R, 11 — Procidure for examination — 

Chamber summons — If essential — iVoiice to ^party 
against whom order is sought — Necessity » 

It lb not necessary to take out a chamber sunimons 
in order to apply to the judge in chamber under O, 21, 

K. 41, for the orai exaannauon of the judgment-debtor 
or any other person, Rut except in very exceptional 
circumstances the Court should never make an order 
without in the iirst instance giving a notice to the 
party against whom the order is sought. [jChagla, /. ) 
Bachubai V. RaGhujmath. I.Ii.R. Bom ±26 
«199I.O. 692«il R.B. 375-41 i.08- 

A.I.B. 1942 Bom. 100. 

■—“0 21, B, 42 — Jurisdiction of Court — InvestP 
gation of claims and objections — Proper procedure. 

The Court has no jansdiction on an application under 
O. 21, R. 42, C. P, Code, to enter into au investigation 
of claims and objections to the proposed attachment at 
the stage the application is made. The only question 
then before the Court is one neiween the decree-holder 
and the judgment-debtor tand il the pioperty to be 
attached is specified by the decree-holder in his applica- 
tion as the property of the judgment-debtor, the Court is 
bound to make an order fur acuchment as if the attach- 
ment was being asked for jn the ordinary course of exe- 
cution of a decree for the payment of money, leaving it 
to the parties concerned to prefer such claims or object- 
tions after the attachment as were open to them under 
the provisions of O. 21, R. 58 or otheiwise, The Court 
cannot apply to an application under O. 21 K. 42 the 
considerations which would govern an application for 
attachment before judgment, (jtSiswas and Roxburglh 
JJ,) JAGAX TaRINI DaSSI V, SaKOJ RaJSJAN. I.Ir.R. 
(1941) ICal. 363«196 1.0. 247 «74 C.li.J. 169= 
14 B.0* 196=46 O.W.N. 323=A.I.B. 1941 Cal, 
S67. 

—0, 21, B. 42 — Nature of application — Order 
passed after investigation of claims and objections — 
Appeal. See C. P. CODE, 6. 47— APPEAL. 

(1941) 1 Oal. 36S. 

>0. 21, B. 43 and Penal Code, Ss. 114 and 363 

'^Roving commission for seizure of property — Legality 
^Risistanse — If an offence under S, 353^ read with 
S, 114,/./*. Code, 

A roving commission for seizure of property belong- 
ing to the judgment-debtors wherever it may be found is 
not contemplated by the C, P, Code and is entirely 
illegaU, Where such a warrant for attachment of 
movable property is resisted there is no offence com- 
mitted under S. 353 read with S, 114, I, P, Code. 
iMoUlft J,) HARI PRASAD V, BAILIFF SMALL 

Causes court, Rangoon. 1941 Baag.LB. 692= 
197 W, 886=14 B,B, 185=43 Or.Ii. J. 292=A,I.B. 
1941 Bang. 347. 

— -0. 21, B, 4tZ^Supardar — Attached goods dis-^ 
appearing from his custody — Deeree-'holdePs right to 
execute decree against judgment-debtor. 

The position of a supardar under C, P. Code, is 
wholly different from that of a sheriff under the English 
l.aw and the Bpglish rules relating to sheriffs are not, 
th^efore, applicable to a case of property made over to 
™ |)08session of a supardar. If movable property of 
^ debtor is attached and made over to a 


0. P. OODB (1908), O. 21, B 46, 

supurdar and it is subsequently not fothcoming from 
his custody, the decree-holder's right to execute is not 
affected thereby, 'i'he judgment-debtor is not discharged 
pro tanto by tue mere scixure of the goods, and the 
decree-holder can execute me decree against him to the 
full amount. \Tt,h Chand and Sate, J J ,) BOOJA MaL 

Gain DA xMal v, akishan Chakdra Kaupada 
bMAH. X.IJ.R. (1944) Bah. 36=296 1.0. 642=15 B, 
i,. 334=45 P.jLi.K. b6*A.LK. 1943 Bah. 92, 

— * 0 . 21 ,. 43 — Supardar s — Liability — Nature 

and extent. 

Where under a Supardnama the Supardars agree to 
produce ceitain goods entrusted to them either to the 
Nazir (in . whose favour the document was executed) or 
to me Com t whenever 01 deied and in default to pay a 
nxed, sum they have no business to hand it over to one 
of the parties on his represeiuatioii that the attachment 
in question had come lo an end. The Supardars are 
not at liberty to intermeddle m any away with the 
property entrusted to them witiiout a personal direction 
to mem from me Court and if ihey do so they have to 
make good the amount hxed, {Davies,) RAM bWARlJP 
Rani kam v, Kam bwAKUP Ram NaTH. 1942 A,M, 

B. J, 57. 

0. 21, B. 45 (2) and Attachment of crops 

— Rights of Uidgment-debt or to cut and store — Removal 
of crops — 0 fence — Obstruction to attaching officer — 
Rffect of — Penal Code, Ss, ibO and 379. 

A jadgment-debtor is at liberty notwithstanding the 
attachment, to cut and gather the produce and store the 
same in default of any conditions imposed or orders 
passed by the Civil Court, in view of O. 21, K. 45 (2), 

C, P. Code. But he IS not entitled to take the crops 
away as is shown by by sub-K. (3} of O. 21, R. 45 , If 
after attachment, and after the crops have passed into 
the custody of the Court peon, the judgment-debtor and 
his men not only cut and gather the produce but also 
take them away, thev would be guilty of theft. If in the 
course of such removal they obstruct the Court peon in 
4he discharge of his duty of holding the crop, they 
would be also liable under S. I8b. 1. P. Code. {DhavU, 
J.) MaHaBIR SaH V. emperor. 192 I.C. 177«=7 
B.B. 326=42 Or. B.J. 251=13 B.P. 447=1940 P. 
W.N. 980 = 22 Pat, B.T. 662=A.i.B, 1941 Pat, 136, 

O. 21* B. iQ--- Applicability^ Attachment of 

decree debts, 

O. 21, R. 46, C, P. Code, does not apply to decretal 
debts ; it refers only to garnishee debts properly attach- 
ed and not to the attachment of decrees for payment of 
money which should be properly made under O. 21, 
R. 53, C, P. Code. {Davis, CJ, and Weston, /.) SaT- 
ramdas KISHINCHAND V, manghoomal Hakumal. 
I.B.B. (1943) Kar. 393=211 LO. 364=16 B.S. 180 
= A.I.E. 1944 Siaa 68. 

0. 21, Br. 46 and 49 and S, Applicability 

'—-Partnership— -Death of a partner— “Suit on a promis- 
sory note by— Decree against, legal representati'^t^ 
against assets of the deceased — Mode of enforcing^^ 
Special procedure under R, 49, i/ available— Inter* 
ference in revision. 

Where after the death of a partner in a partnership, 
a suit is brought on a promissory note executed by bini 
against bis legal representatives and a decree is passed 
against the assets of the deceased in their hands, the 
remedy of the decree-holder is to proceed under S. 52 of 
the Code. The special procedure prescribed by R. 49 of 
0. 21| C, P. Code, is not applicable to the case because 
there was no ^partnership in ^existence such at the 
time of the suit or at the time of the execution. 
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tiioagU caa ranaJy D/ way of suit to sat aside aa order 
atUaf K. 4:^ of O. 21 a availaola a raviaoa against it 
IS luauuaiaaula. AU, /.) HANJAVyA v. 

NAGAt^Ji'dA K'J\V. idi i iVX. 740 ^Uti 4 o; 2 Al. 
Ii.J. 631. 


— "" Q. 21, 45, SX— Cheque in favour of judg- 

ment^dcOtor — Attachment — F roper procedure— ^Frohi^ 
bitory order on drawee Sank — If etfective^ 

A cnaqae being a nagociable iiisirumeiu aniess and 
until tae money is paid w tae payee tna anioant ot tba 
cneqae cannot be considered to be his property. Hence 
the amount of a cheque in favour of a jaogmenc-dcDtor 
not _bdiiig money ueiongiug to the j'^dgmeai-deDtor 
does not lall wunm the category of property declared to 
be liable to attachment in ejcccution of a decree by 6. 00 
(i), C. F. Code. The attachment of a negotiable 
instrument according to K. 5i of O. 21 is by actual 
seizure of the instrument and bringing it into Court and 
holding it subject to further orders and not by issuing a 
prohijbiLory order on the drawee bank. \Mya Bu^ J,) 
Kajaram V, Kesrrve Bank of India. 1941 
Rang.L.jR. 759^A.i.R. 1942 Rang. 59. 

_■ 0« 21. R. 46 — Debt attacked before f udgnmid— 

Garnishee not objecting — Adverse inference — If JustF 

died. 

The fact that the garnishee did not object to the 
attachment before judgment is as much evidence of his 
good faith as anything else, but that is no reason why 
thereafter an advantage irregularly obtained should be 
unduly pressed against him, {Davies^ C. /, and 
Weston, J,) BKHAKULAL TeKCHaND KaMGOPaL. 
imR. (1942) Kar. 173=202 X.C, 329=15 R.S. 
31=A,I .R. 1942 Sind. S7. 


O. 21 R. 46““Debt*— Sale dced~Veadee 
retaining sale price for discharge of debts due by vendor 
—Vendor undertaking to pay oft other debts but ^failing 
to do so — Attachment of unpaid purchase money in 
vendee’s hands — Permissibility. See C. P. CODE, O. 
21, Rr. 58 TO 63. (1942) 2 M,L.J. 94. 

— O. 21, R, 46 and S. 64 — Effect of attachment 
under 0. 21, 2?. 64 — Froceedings for liquidation of 
debt after attachment — Competency — Fights of attach- 
ing creditor decree-holder purchaser, if jiffeeied. 

After attachment and before its purchase in Court- 
auction by the decree-holder of certain mortgagee 
rights, the mortgagor applied for liquidation of his 
diebts under C. P. Debt Conciliation Act. As the 
inortgagee did not appear, though noticed, the debt 
was discharged. In a suit on the mortgage by the 
auction*purchaser of the mortgagee rights ignoring the 
discharge of the debt as not binding in as much as it 
was made during the subsistence of the attachment. 
Held, that O. 21. R, 46 did not vest the attaching 
creditor with any right, title or interest in the debt 
«cept the negative right to see that it was not paid 
\except into Court) without an order of the Court and 
that the attachment could not prevent a - conciliation of 
the debt between the creditor and the debtor before the 
Board. It was farther held that both S. 64 and O. 21, 
R. 64 were limited so far as the debt was concerned, to 
its payment and not to its settlement, and that the 
statutory extinction of the debt in the interval could not 
be prevented. {Stone, C. /. and Bose, /.) BHURA 
S^DU^. I.L.R, (1942) Nag. 691=198 l.C. 
WS=14R.N. 238=1941 N.L. J. 593=A.I .R. 1942 
36^ 


*—*•0*21, R. ^fi-—Garnisheer^Ordet by settleMent-^ 
Payment by garnishee — If discharges him of liability 
to pay to Receiver appointed to reeeipe the amount^ 


VViiere neither party to garnishee proceedings infor- 
med tne Court tnat a receiver nad been appointed and 
oocained ^an order ^Dy secLlemenC, ike payment by the 
garnisnee to one oi tae parties m pursuance of the order 
will not discharge him of the liability and bind the 
receiver who was not a party to the proceedings. {Lort 
Wit I tarns, /.) AJNIL CHaNDRA MITRA V, INDIAN 

Egonumic insurance Co., lid. l.L.R. U941) 
2 Cal. 2iii=197 l.C. 437^14 R.C. 362=A.I.R. 
l:=>4i Cal, 579. 

--O 21, R. 48 —Locus standi of disbursing officer 

tv file objections, 

Tne diabursiiig officer is in a sense a person affected 
by tne order of me Cuurtj for the direction of the Court 
la sent to him, and under O, 2i, K. 48 (3), C. P. Code, 
he can be made percjanaliy liable if he pays any sum in 
contravention of such uiiecLions. He has, thereiore, a 
right to apply to the Court and bring to its notice that 
the order which he is asked to obey iSj illegal or prohi- 
bited by statute. {Muteherjea and Btswas, JJ*) 
thUPERlNTENDENT, R. M. S. (,C) DIVISION CALCUITA 

V. K. M. S. c. Division co-operative Credit 
tDOCiETv, Ltd., HuwRAti. l.L.R. (1944) 2 Cai. 
187.=214 i.C. 108=17 R.C. 24=A.l .R. 1944 
Cal. 135. 

O. 21, Rr, 46 and 79 — Sale of usufructuary 

mortgage-deot in execution — Manner of delivery^ 

A usufructuary mortgage is a debt within the mean- 
ing of O. 21. K. 46. When such a debt is sold delivery 
of it IS made in the manner prescribed by O. 21, R* 79 
by the issue of written order prohibiting the creditor 
from leceiving the debt and the debtor from making 
payment thereof. Delivery cannot be made by putting 
the auction-purchaser in possession ^of immovable 
property, {dlmondp /. 6’,) DEVI DaS j/, NATHU 
Ram. 204 i.C. 138=15 R. Pesh. 68=A.1.R. 
1942 Pesh. 66. 

" - Q. 21, B* A^—Scope~-‘Exact amount of debt'^ 
If to be specified^ 

It is not necessary under 0. 21, R, 46 for the pur- 
pose ot attaching a debt that the exact amount should 
be ascertained or stated, but before the attached debt 
can be made the subject of execution, It must be ascer- 
tained. Moreover, where there is an attachment before 
judgment O. 38, R. 5 (2), C. P. Code, requires at least 
the apjproximate value of the debt should have been, 
ascertained and specified, {Davis, C, y. and Weston 
J.) Beharilal TEKCHAND V, Ramgopal. I*L. 
R. (1942) Kar. 173=202 I.C. 329=15 R.S. 31= 
A.I.R. 1942 Sind 87. 

„,Q^ 21, Rr, 46 and 47 — Scope’^Judgment- 
debtor owning share in property in the possession of 
stranger* 

Where the judgment -debtor owns a share or inrerest 
in some properly which is in the posssssion of a stranger 
R, 46 as well as R, 47 ^of O, 21 C. P, Code must come 
into operation so as to necessitate prohibitory orders 
being issued not only to the judgment-debtor but^also to 
the stranger who is in possession of the property of 
judgment-debtor’s share which is intended to be 
attached. {Niyogi, /.) GOVINDRaM e. HaRASAYA. 
193 I.C. 788=13 K.N. 347=1941 N.LJ. 361= 
A.I.R.1941 Nag. 157. 

-O. 21, R. 46— Unpaid purchase money left 

with vendee for payment to vendor*s creditors— Aitach- 
ment by vendor’s decree- holder— standi of such 
creditors to object. See C. P. CODE, S. ^ AND O, 

2l, R, 46. 44 P.I.JR, 415 IF.B ). 
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O. P, OODi! Ci908), O. 21, B. 46 C2) 


O. 21, R. 46 (2)- ’■'Scope — N’on'contpliaitcc — ■ 

Mffcct on attachment. 

Attachment itself is something separate from the 
mere order and is something to he done and effected 
before attachment can be declared to have been accom- 
plished, There will be no attachment of a debt if 
some only of the provisions of Cl. (2) of R. 46 O. 21 
C, P. Code are complied with while others are not. 
iWestonand Tyab^i^ JJ .) DecCaN CO-OPERATIVE 
Bank, Ltd. z/. Parsram TolaraM- I.L.R. (1942) , 
Kar. 203=202 I.C. 183=15 R.S. 25=A.I.R.! 
1942 Sind 96. 

O. 21, R. 46 (3) — Scope — Order for payment — 

Failure of garnishee to pay money in Court — Remedy 
of decree-holder. 

Under O 21, R. 46 (3), C. P. Code, a 
garnishee is given the option to pay the 
amount into Court. There is nothing in the rule which 
authorises the Court to pass an order by which the gar- 
nishee can lie compelled to deposit the amount of his 
debt in Court. If the garnishee does not pay the 
amount of the debt in accordance with O. 21, K. 46 
(3) as ordered by the Court, the decree-holaer may 
adopt the procedure laid down in Rr. 63 A and 63-B, 
inserted by the Patna High Court, to O. 21, C. P. 
Code. {jChatterji and Shearer^ JJ,) KameshWAR 
Singh v, Kuleshwar Singh. 21 Pat. 287=202 
l.C. 533=15 R.P. 124=9 B.R. 14=A.I.R. 1942 
Pat. 508. 

O. 21, Rr. 46-A and 49 — Debt due to firm 
from customer— Decree against partners in individual 
capacities — Garnishee order in respect of that debt in 
execution — Legality, 

Garnishee proceedings cannot be taken under O. 21, 
R. 46-A, C. P. Code, in respect of a debt which cannot 
be attached under O. 21, P^. 46, A debt due to a firm 
from a customer is the property of the firm within the 
meaning of O, 21, R. 49 and it cannot be attached in 
execution of a decree obtained not against the firm or 
the partners as such but against one or some of them in 
his or their individual capacities. A garnishee order in 
respect of that debt made in execution of such a decree 
is, therefore, illegal. {Miner and Kundkar, //.) 
Kurseong Hydro Electric Supply Co. Ltd. v. 
Lakshmi Narayan. I.L.R. (1941) 1 Cal. 389= 
C.W.N. 333=14 R.C. 252= 
A.I.R. 1941 Cal. 364. 

Q.21,Rr.46-A and 46- B (Sind)— ft,,;),.— 

Apthcation for miice under R. ‘tt-A—Procedure to be 
followed. 

Per Davies C7,/.— When an application is made for a 
notice under R. 46.A. the Court should require the 
specify the debts or apply under 
u. zi, U. 41 for an examination of the judgment-debtor. 
It 18 plain that R. 46-B is complementary to R. 46-A. 
^d the order under R. 46-B must follow, so far as the 
debt IS concerned, the terms of R. 46.A and must be 
^pableof execution. An order to sell an unspecified or 
unascertained debt is not capable of execution. The 
debt must, therefore, at some stage of the proceedings be 
specified or ascertained, and it must be specified or 
ascertained independently of whether the garnishee 
should or should not appear and show cause. A debt, the 
amount of which is not specified or ascertained, may be 
f ^ valid attachment, but it cannet be 
R 46 R r Hi H in the terms of 

that an application 

facte iiid verifying the^ alleged 

tacts and stating the belief that the garnishee is in- 


0. P. OOHJB (1908), O. 21, B. 48. 

debted to the judgment debtor. This again gives the 
decree-ho;der an opportunity of giving the carnishee 
notice of the value of the debt which is to be the subiect 
of execution. A Court which directs execution to issue 
against a debt, which are the value of which is not 
specified, wrongly exercises the power which R. 46.B 
Confers. ’ " 

Per Weston^ J. — The notice under R, 46 A follows 
attachment under 46. It is open to a decree-holder to 
attach a debt, the amount of which is unknown to him 
When he has done so R. 41 of O. 21 affords him 
facilities for ascertaining the amount and if he wishes 
the proceedings to have practical result, ordinarily he 
will be v^ell advised to take steps to ascertain the 
amount of the debt oefore seeking the issue of notice 
under R... 40- A. {.Daides, C.J, and Weston^ J) 
beharxlal Tkk CHAND V. Ramgopal. I L R 
(1942) Kar. 173=202 I.C. 329=15 R.S. *31=:’ 
A.I.R. 1942 Sind 87. 

O. 21, R. 46-A — Scope — Notice under — Rai' 

lure to show cause — Effect — Subsequent application 
under O, 21, A. 58 — Maintainability, 

A failure to show cause in response to a notice issued 
to him under O. 21, R. 46-A. C. P. Code, debars a 
garnishee from filing a subsequent application under 
O. 21, R. 58, C. P. Code. {PVestoup J.) TahilRam 
V. G. Valani BROS, I.L.R. (1942) Kar, 153= 
205 I.C. 199=15 R.S 117=AXR. 1943 Sind 
23. 

O, 21, R.46-A (Sind) — Notice — Service of— 

Requisites of valid service— Garnishee notice on firm— 
Legal requirements — Procedure See C. P. CODE, 0. 
30, K. 3. I.L.R. (1943) Kar 255. 

O. 21, R. 46-G (Sind) — If overrides or eon- 

flicts with 0, 30, R, 3. 

There is nothing in rule 40-G of O. 21. which over- 
rides or is in conflict with, the provisions of O. 30, R, 
3, C. P. Code. {Lobo, JJ GoKULDAS MahadeV v, 
Dilsukhkam. I.L.R. (1943) Kar. 255=209 I.C. 
406=16 R.S. 97=A.1.R. 1943 Sind 188. 

— O. 21, R>. 48 — Attachment under — When com- 
plete and effective — Postponement of remission of salary 
by disbursing officer — if renders attachment not effective 
till then. 

As soon as the notice of the order issued by the Court 
under O. 21, R. 48 C.P, Code, is served on the dis- 
bursing officer and accepted by him, the attachment 
becomes complete and effective, His postponement of 
the remission of the salary to the Court, to a later date, 
cannot mean that there w’&s no effective attachment till 
then. {Ghulam Hasan, J,) ElSIE Griffin ED- , 
WARD V, Howard, 193 I.C. 38=1941 A.W,R. 
CC.C.) 66=1941 O.L.R. 247=1941 A.L.W. 99 « 
13 R.O. 424=1941 O.W.N. 115=1941 O A. 133 
=AXR. 1941 Oudh. 277. 

0, 21. B, 48 — Duty of Court — Ascertainment of 
attachable portion of salary — Necessity for obtaining 
material from disburmg officer and then attaching de- 
finite amount BHTAGWAN DaSS RaMPRASAD p. SECRE- 
TARY OF State. [See Q.D. 1936— MO VoL 1, Col. 
3297.] 193 I.C. 360=7 B.R. 598«13 R,P. 584= 
AI.R. 1941 Pat. 157, 

— 0. 21, B. 48Scope — if subfect to S, 60 (f)”" 
Attachment of salary exempt from attachment -Legality 
—Waiver of exemption by fudgmeni-dehtor— Effect-- 
Right of disbursing officer to object — Agreement by 
judgment-debtor to deduct part of unaitachable salary 
—If opposed to S. 23, Contract Act and S, 6. {f)y TF. 
Act— Public policy— C, P, Code, O. 21, R. 58. 
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0. P. CODE (1908), O. 21, B. 48. 

A public officer whose salary is exempt from attach- 
ment under S. 60 (i), C.P, Code, cannot contract him- 
self out of this statutory provision. This exemption 
cannot be waived, because there is a question of public 
interest and policy involved. The privilge being one 
conferred for reasons of public policy, it cannot be 
waived. If the public officer whose salary is attached in 
contravention of S. 60 (i), C.P, Code, submits to the 
attachment or agrees to a deduction of a part of the 
salary which is below the minimum prescribed by S. 60 
(f), C.P. Code, the disbursing officer can object to the 
attachment and apply to the Court to vacate the order 
of attachment, and the Court can give effect to the objec- 
tion. Every Court trying civil causes has inherent 
jurisdiction to take cognizance of questions which cut at 
root of the subject-matter of controversy between the 
parties. Where an order is made against Government or 
a public body, and when the law imposes liability in case 
the order is not obeyed, it would be unreasonable and 
unjust to hold that it is not open to Government or to the 
public body, as the case may be, to move the Court and 
contend that the order is not justified by the law, and 
there must be inherent power in the Court to consider 
such an application. A creditor got a decree for I<s. 236 
against a postal peon drawing a salary of Rs. 41 per 
month, and had him arrested in execution. In order to 
escape from such arrest he agreed with his creditor that 
a sum of Rs, 6 per mensem should be deducted from his 
pay until the debt was paid. The executing Court, act- 
ing on this agreement, made an order under O. 21, 

R. 48, C,P. Code. This was objected to by the Post- 
master-General, but the objection was overruled on the 
ground that the exemption could be waived and that the 
Postmaster-General had no locus standi to contest the 
order of attachment. 

Held , (l) that 0, 21, R, 48, C. P, Code, was expressly 
subject to S. 60 (1); (2) that the agreement between the 
creditor and the judgment-debtor (public servant) was 
obnoxious to the provisions of S, 6 (/) of the T.P. Act, 
as it was to all intents and purposes a transfer of the 
judgraent-debtors’s salary as it fell due in the future; (3) 
that the agreement must also be regarded as void under 

S. 23 of the Contract Act; (4) that the objection by the 
Postmaster-General would fall under O. 21. R, 58, C, P. 
Code; it could not be said that he had no grievance and 
it must therefore be held the he had a locus stqndi to 
make the objection application; (5) that the legislature 
having fixed the amount of salary to be exempted in 
the interests of public policy, it was not for the Courts to 
say that it was sufficient to reserve a lesser amount; and 
(6) that the attachment of the salary and the transfer 
thereof were both illegal and opposed to public policy, 
{Broomfield and DivaiiafJJ,')'9o'S>T Master-GeneraL, 
Bombay o, Chenmal maya Chand. I.L.R. (1941) 
Bom. 415«197 I.C. 462=14 R.B. 222=43 Bom. 
L.R. 758=A.I.R. 1941 Bom. 389. 


0. P. COBB (1908), 0. 21, Br. 50 (2). 

B.R. 280=14 R.P. 345=7 Cut. L.T. A J.R 
1941 Pat. 596. 

-0. 21, R. 50 — '^As being a partner in the 


firm'* — Meaning — Includes person holding himself cu 
as partner. 

The words ‘‘as being a partner in the firm*' in O. 21 
R. 50 (2) C. P. Code are wide enough to include a 
person who holds himself out as a partner in the firm 
and is therefoie liable as such. {Davis, C.J. and Loho, 
J.) MOHANLAL V. PaRMANAND HOTCHANO. I .L. 
R. (1941) Kar. 69=192 I.C. 276=13 R.S. 184- 
A.I.R. 1941 Sind. 8. 

-O. 21, B. 60 (1) (c) — Effect of — Partners 


-0.i21,B, 49 (2)— Rights of judgment-creditor of 

partner who has overdrawn— Priority of partners to re- 
imbursement — Appointment of receiver — Effect. Pan- 
MAL V. DHANALAL. [See Q.D. 1936— ’40 Vol I Col 
3298.] 192 I.C. 329=13 R.N. 239 -I.L.R. (19421 
Nag. 248=A.I.R. 1941 Nag. 63. ^ 

“Of 21» B. 50 and 0. 30, B, Applicability'-^ 

Joint Hindu family firm. 

O. 21, R. 50 and O. 30, R, 10, C.P, Code, are appli- 
cable to a joint Hindu family business or trading firm 
also. {Fa%l AH and Varma, J].') Alekh ChandRA 
Sahv; V. Krishna Chandra Gajapati Narayan. 
20 Pat. 755=22 Pat. L.T. 682—197 I.C. 730»8 
QiD.l— 75 


strved tn suit against firm — Right to contest liability 
subsequently. 

O. 21, R. 50 (1) (c) personal liability on partners 
have been served in a suit against the firm. The 
served partners are debarred from subsequently con- 
testing their liability as partners. {Davts, C.J.^ and 
Weston, y.) RaDHAKISHIN NaTHURAM V. HARBHAG- 

wan & Co. I.L.R. (1942) Kar. 218=203 I.C. 
357=15 R.S. 77=A.I.R. 1942 Sind 97. 

■ O. 21, R. 50 (2) — Application for leave — 

Nature of — Decree, if may be executed without leave~-~ 
Application for leave and for execution — If may be com- 
btned — Practice of Calcutta High Court. 

An application for leave under O. 21, R. 50 (2), C 
P. Code, is a substantive application specially prescri 
bed by that rule, and without leave obtained from th 
Court which passed the decree on such an application 
the decree-holder cannot execute the decree agains 
partners who do not fall within Cls. {b') and (c)of O, 21 
R. 50 (l). An application for leave under O, 21, R 
50 (2) is not the same as an application for execution 
under 0. 21, R. 11, but the two applications are in 
reality and substance two different and separate appli- 
cations, and the logical course is to apply for leave first 
and to apply for execution of the decree afterwards. 
Though it may be possible in some circumstances to 
combine the two applications, yet in reality and sub- 
stance they are and remain two applications and the 
better practice ordinarily will be to make two applica- 
tions in the sequence mentioned above, (The need for 
alteration of the practice relating to applications for 
leave under O. 21, R. 50 (2) prevailing on the original 
side of the Calcutta High Court, was emphasised.) {Das, 
J.) JAGANNATH JUGAL KlSHORE V. KANIRAM. 48 

C.W.N. 280. 

O. 21, B. 50 (2) — Award against Hindu joint 

family business — Executabiliiy against member of joint 
family. 

An award against a Hindu joint family business 
1 carried on under a particular name is incapable of 
execution as a decree, and even if it is executable, it 
cannot be executed against a member of the joint 
family by invoking the aid of O. 21, R, SO, C» P. Code , 
which applies only to a decree passed against a contrac- 
tual firm. The question whether the award is against a 
contractual firm or a joint family business cannot be set 
down for hearing as an issue in a suit under O. 21) R- 
50 (2). (Sen, J.) MOTI LaL CHHAJU LaL v. 
GiridhaRJ LaL, I.L.R, (1942) 1 Cal. 161s= 
15 R.C. 450=203 I.C. 576=A.I.R. 1942 Cal 
! 613. 

i -—-0. 21, Br 60 (2) and XX— Combined af plica- 
I tien for leave and for ' eseecution— Permissibility— 
i Practice of the Calcutta High Court) 
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0. P. CODE (1908), 0. 21, B. 60 (2) and (3). 

An application under 0. 21, R. 50 (2) C. P. Code, 

for Jeave to execute a deciee against an alleged pailner 

need not be made before an application for execution is 
taken out under O. 21, R. 11, but the two can well be 
combined in a singe application, as the one is ancillary 
to the other. This practice and procedure has been 
followed in the Calcutta High Court for nearly 20 years 
and there is no reason why it should not continue. 
(/kfc Nair and Gentle^ //•) JaGANNATH JuGAL 
Kishore 2'. Chimanlal. 48 C.W.N. 645. 

o. 21 R. 50 ('2) and (3)— Construction- 

Proceedings under—If suit or proceedings in suit — 
Presidency Small Cause Court— Application for new 
trial against order in such proceedings— jurisdiction of 
full Court to entertain. Gie PRESIDENCY ^MALL 

Cause courts act, S. 38. 44 Bom.L.R. 120. 

O, 21, R. 60 kX)— J urisdiction — Scope of 

inquiry under — Jurisdiction of executing Court — 
Limits* 

O. 21, R, 50 (2), C. P. Code, contemplates what is in 
effect the trial of a suit in which the person against 
whom execution is sought may contest not only his own 
liability as a partner of the judgment-rlebtor firm but 
the plaintiff's claim upon its merits. The adjudication 
of questions of this kind is limited to the Court which 
passed the decree and the Court to which the decree has 
been sent for execution has no jurisdiction to decide 
them. (fCing^ J>) PottISWaMI v, Sulaiman. I.Iv. 
R, (1942) Mad. 688—202 I.C. 139 = 15 R.M. 
449=55 L.W. 175=1942 M.W.N. 245=:A.I.R. 
1942 Mad. 501 (2) =(1942) 1 M.L.J. 377. 

•0. 21, B. 60 (2) — Leave to execute decree — If 


pro' 


can he granted by transferee Court* 

Under 0, 21, R. 50(2), C. P. Code, leave to execute 
a decree against an alleged partner can be granted only 
by the Court which passed the decree. It is not within 
the competence of the Court to which the decree is 
transferred for execution to grant that leave. {Mukher- 
fea and Ellis,, jj:) PULIN BehaRI PAL IS WAR 
Chandra Pal. 49 O.W.N. 256«A,I.Bi. 1945 Oal. 
SOS. 

—0. 21, R. 60 (2) and (3) — Proceedings under — 
Nature of Suit' in presidency Small Cause Courts 

Act, S. 38 . 

Proceedings under O, 21, R. 50 (2) and (3), C. P. 
Code are proceedings in a suit as contemplated in S, 38 
of the Presidency Small Cause Courts Act and S. 38 
therefore applies to such proceedings. {Beaumont, C. 
70 Ratilal Manilal v. Sakar CHAND shah & 
Co. 44 Bom.L.R. 124, 

— O, 21, R. 50 (2)— Procedure— -Application for | 
leave under — Prior application for execution — If condi- 
tion precedent. COOVERJI VaRJaN v * COOVERBai 
NagSEY. 1936-40 Vol 1. Col. 1609.] 191 

I.C. 129. 

O. 21, B. 60 (2) — Separate application for leave 
— If necessary* 

It Is not necessary that leave to execute a decree 
against an alleged partner under O, 21, R. 50 (2), 
C. P, Code, should be asked for in a separate petition 
before filing an application for execution. It is per- 
misMbte to make one application combining both the 
prayers, and it is not e ven required to ask for leave 
separately as the application for execution against a 


O. P. CODE (1908), O. 21, R. 63. 

U. 21, B. 62 — Applicability — Immovable 

^cr y — If excluded* 

O. 21, R. 52, C. R, Code, is only a mode of attach- 
ment of properly in the custody of the Court. It does 
not deal with the leave necessary to be obtained for 
proceeding under R. 52. The rule is not confined to 
property other than immovable property, and it cannot 
be held that when the propeity is immovable the proce- 
dure prescribed by R. 54 of O. 21, may be adopted 
without proceeding under O. 21, R. 52. {Kania, /,) 
CENTRAL Bank of India, ltd. v . Prabhakar 
Anandrao. 193 I.C. 285=14 R.B. 288=43 
Bom.L.R. 995=A.I.R. 1942 Bom. 53. 

O. 21,E, 52 — Scope — If permissive — Right of 

dccree^holder to proceed unier R, 54 merely after 
obtaining leave under R. 52. 

The words used in O. 21, R. 52 cannot be read as 
permissive. They are imperative for the judgment- 
creditor. He has to apply for attaching the property in 
the custody of the Court, such as property in the hands 
of a receiver. While maki.'g the application, he may 
put befoie the Court suflicient grounds to prevent the 
Court from making the ordinary order prescribed by the 
rule or limit the operation of such order to a named 
property or a named period. The Court has jurisdic- 
tiun to place such restrictions or limitations, 0,21. 
R, 52 cannot, however, be read as permitting the judg- 
ment-creditor to proceed under O. 21, K. $4, merely 
after he obtains leave to proceed to execute the decree 
on the ground that the property is in the possession of a 
Court officer. (Hania, /) CENTRAL BANK OF 
India, Ltd. v . Prabhakar Anandrao. 198 I.C, 
285=14 R.B. 288=43 Bom.L.R. 995=A.I.R. 
1942 Bom. 53. 

-0. 21, B. 63 — AdftiStmtni of decree — Compter 

mise presented to appellate Court, 

A compromise between parties can be regarded as an 
adjustment of a decree although it is presented to the 
Court of appeal instead of being presented to the origi- 
nal Court in the course of execution proceedings. {Tek 
Ckandand Beckett, JJ.) ShaNTI Lal F. HIRA 
LalSheo Narain. I.L.R. (1942) Lah. 603= 
198 I.C. 726=14 RX. 351=43 P.L.R. 471=A.I. 
R. 1941 Lah. 402. 

0. 21, R, bZ-^Attachment of decree in execution 

of another decree — Attachment subsequently removed and 


execution ca^e dismissed by executing C ourt-^ Order of 
executing Court set aside^ on appeal — Satisfaction of 
attached decree by sale of /udgmeni-debtoPs property in 
the meantime — Attachment^ if can be revived — Remedy 
of attaching decreeJiolder, 

A obtained a decree against B and in execution there- 
of attached a decree obtained by B against C* He 
then obained an order of attachment of a decree 
which C had obtained against D* On objection by C, 
the executing Court dismissed the execution case and 
removed the attachment. Against this oideXfA appeal- 
ed to the High Court, Meanwhile C executed the 
decree against which was satisfied by the sale of 
D's property. Thereafter A's appeal to the High Court 
was allowed and the execution case started by him 
against C was remanded for further hearing to the 
executing Court. That Court thereupon purported to 
revive the attachment of the decree of C against B 
particular person necessarily implies such a prayer, 1 and eventually dismissed the execution case. On appeal, 
{Mukherfea and Lilts, J J I) PULiN BehaRI Pal v, ! Held, that as the decree which C obtained against/^ 
lOAiSfri O.W.FT. 266 '«A,I.R. was rightly or wrongly satisfied and has, therefore 

2,846 ual^ 503, 9ea8ed to exist, the remedy of ^ is against C who ha 
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0. P. OODB (1908), O. 21, Er. 63 and 46. 

received the money which really should have been paid 
to him. {Khimdkar arid Biswas //.) TaRAPADA 
BaSU V. Mahenura Nath. 49 a.W.N. 285 = 
A.I,R. 1945 Oal. 264. 


—0. 21, Rr. 63 and 46 — Attachment of decree — 
Procedure, 

The procedure for attachment of decrees under R. 53 
of O. 2l C. P. Code and the mode of its realisation 
under R. 53 have to be followed and not that prescri- 
bed by O. 21 R. 46. {Grille, C.J. and Sen, J.) 
Krishnabai Parvati Bai. I.L.R, (1944) Nag. 
885=1944 N.L.J.479=A.I.R. 1944 Nag. 298. 

— 0. 21, R. 53 — Preliminary deeree for sale — 

Attach ’nent for rcalisati on — Procedure, 

In the case of a decree for sale the only procedure 
laid down for its attachment and realisation is that 
contained in O. 21, R. 53 (1). Such a decree cannot be 
sold, but the decree itself is to be executed and the assets 
realised to be made available to the person entitled to 
attach the decree. The attaching creditor of a prelimi- 
nary decree for sale is entitled to apply to make the 
decree final. {Grille, C. /. and Sen, /.) KRISHANA 
BAI V, Parvati Bai. I.L.R. (1944) Nag. 885= 
1944 N.L.J. 479=A.I.R. 1944 Nag. 298. 


"“O. 21t R. 53 — Partnership suit — Preliminary 
decree for accounts — Saleability in execution at instance 
of attacking decree-holder. 


A preliminary decree for accounts in a partnership 
action is not saleable at the instance of a creditor who 
has attached it, though it is attachable. {Agarwala 
and Rowland, //.) KhiMJI POONJA & CO., v, 
Ratanshi 19 Pat. 935=192 I, C. 408= 

13 R.P, 468=1940 P.W.N. 1042=7 B.R. 465= 
21 Pat. L.T. 728=A.I.R. 1941 Pat. 43. 


-O. 21 R. 53 (1) (b) — Scope and object of the 
request. MaHALINGAM ChETTIAR V, RAMANATHAN 
CHETTIAR. [see Q.D. 1936-40 Vol. I Col. 3298.1 67 
LA. 350=I.L.R. (1941) Mad. 1=1 X.R. (1940) 
Kar. (P.C.) 312=45 C.W.N. 281=1941 P.W.N 
164=73 C.L.J. 96 (P.C.). 


———0. 21, R. 53 — Scope — Decree debts — Attachment 
— Procedure — <9- 21, R, 46. 

When the property to be attached is a decree debt, 
the proper procedure to attach it is under O. 21, R. 53 
C. P. Code, which governs the attachment and sale of a 
money decree. O. 21, R. 46. cannot be applied to a 
decree-debt. {Davis, C,/, and Weston, J.) SatRaM- 
DAS KfSHINCHAND V. ManGHOOMAL HaKUMaL. 

I.L.R. (1943) Kar. 393=211 I.C. 364=16 R.S 
186=A,I.R. 1944 Sind 68. 


——•0.21, R. 53 (1) (b) and (6 ) — Attachment of 
decree-^ ffow made — Presumption of notice to judg- 
ment-debtor under attached decree —-Recognition of ad- 
fustment thereafter-— Legality. 

Under O, 21, R, S3 (1) {b') attachment of a decree is 
made by the issue of a notice from the attaching Court 
to the Court which passed the decree. On proof of the 
issue of such a notice the presumption would arise that 
the Court which passed the atached decree would have 
given notice to the judgment debtor under that decree, 
Any private adjustment thereafter of such a decree 
would be in contravention of the order of attachment 
and cannot be recognised. {Shirref, SM, and Sathe, 
JM,') Mahabirya fL Mahadei. 1943 R.D. 241= 
1943 A.W.R. (Rev.) 249. 

■'"'■O* 21) R, 63 {"V)— ‘Scope and chieet of —Deere 
in original suit in favour of ftedgment-dehtor in , 


I 0. P. CODE (1908), 0. 21, R. 63 (1). 


small cause suit — Both decrees passed by the same 
District Munsiff — Application for execution of small 
cause decree by attachment of decree in original suit— 
Order allowing — Failure of Munsiff to issue a notice 
in mriting tn his capacity as Small Cause Judge to 
himself exerctsisig original jurisdiction — Effect — Right 
of attaching decree- holder to execute th^ attached decree 
in the circumstances, 

A obtained a mortgage decree against B and C in the 
original side of the District MunsiB's Court. In a 
small cause suit iu the same Court D obtained against A 
a decree which he sought to execute by the attachment 
of the mortgage decree. On D's application for execu- 
tion the District Munsiff as Small Cause Judge issued an 
order on A prohibiting him from receiving the decree 
debt until further orders of the Court and an order on B 
and C prohibiting them from paying the debt. The 
MunsiB then ordered the mortgage decree to be attached 
and ultimately after the parties in the mortgage suit 
had been served with the prohibitory orders he made 
the attachment absolute, /^applied in due course in 
execution to the District Munsifi as exercising ordinary 
original jurisdiction for leave to proceed to execute the 
attached decree. The objections raised by B and C 
were overruled and an order permitting D to execute 
A*s decree was passed. The order w-as confirmed on 
appeal and on second appeal it was again contended 
that there was no sufficient compliance with the provi- 
sions of O. 21, R, 53 of the C. P. Code in that no 
notice in writing was issued to the Court in which the 
decree sought to be executed was passed, and that 
therefore there was no valid attachment which will 
enable D to proceed with the execution of the mort- 
gage decree. 

Held, the object of O. 21, R. 53 of the C, P. Code is 
to prevent the holder of a decree executing it to the 
deteriment of the person who has obtained a decree 
against him. The notice contemplated by O, 21. R. 53 
(1) merely prevents the execution being proceeded with 
until the notice contemplated by this clause is cancelled 
or the holder of the decree sought to be executed or his 
judgment-debtor applies to the Court receiving the 
notice to execute the attached decree. The position in 
the present case was that D applied to the proper 
Court for an order of attachment of the decree and he 
applied to the proper Court to be allowed to exe- 
cute the attached decree. Supposing the Munsiff as the 
Judge of Small Causes had served upon himself as 
Munsiff having original jurisdiction, a written 
notice under R. 53 (i) (^) the notice would have 
expired as soon as 6" applied in that suit to be 
allowed to proceed in execution. To say that there 
was no valid attachment because there was no written 
notice issued by the Munsiff as the Judge of Small 
Causes to himselias the Munsiff having original juris- 
diction would be pushing technicality beyond all reason- 
able limits especially when the mortgage decree-holder 
was a consenting party to the action of his creditor. 
Accordingly D is entitled to execute the attached decree. 
{Leach, C.J. Mocketi and Lakshmana Rao, J j.) 

Ganeshmul Sait v. Mahomed Ismail Sahib. I.L. 
R. (1944) Mad. 690 = 216 I.O. 322«17 B.M. 227«67 
L W. 842 = 1944 M.W.N. 420= A.LB 1944 Mad. 363 
= (1944) 1 M.L. J. 446 (P.B.). 

— . — Q, 21, R. 53 (1) — Scope —If includes both preli- 
minary and final decree for sale. ’ ’ 

0. 21, R. S3 (1) C. P. Code refers tp a decree for sak 
I in enforcement of a mortgage. It is not restricted to a 
preliminary decree for sale. T^e words used being 
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d. P. OODB (1908), 0. 21 B. 53 (3). 

sufficiently comprehensive it will include both the preli- 
minary and final dectee for sale. (GntU^ C\J. and 
Sen J,) KriShNaBAI v, PaRVaTI BaI. I.L.B. (1944; 
Nag. 385=1944 N.L.J. 479 = A.I.It. 1944 Nag. 298. 

O, 21, E. 53 (3) and Bengal Public Demands 

Recovery Act, S. 19 (.3; -AtCactiing decrse'holder — 
Kepresenutivc charactei—Lunits— Analogous position 
of certificate- holier under S 19 (3) oJ the Bengal 
Public Demands Recovery Act— Right to adjust the 
Durga Prasad, [see 
Q.D. 1936— ’40 Vol. 1, Col. 3298.] 67 I.A. 360-1. 
L.B. (1940) 2 Cal. 493=I.L.B. (1940) Kar. (P.C.) 
821 «7S O.L.J. 106 (P.C.), ^ 

. 53 (3j — Deciee attached by several 

creditors Right of one to execute without consent ol 
others. Mahalingam Chettiar z/. Rama Nathan 
Chettiar. [see Q.D. 1936— MO Vol. I, Col, 3299.] 
67I.A 360 = I.L.B. (1941) Mad. 1 = I L.R (1940) 
Kar. (E.O.; 312=46 O.W.N. 281= 1941 P.WN 164 
»73 0 L.J. 96 P.C. 

0.21, R. 63 {5')’-^^ Information' — Meanings 
Omtsnonto give information either already on record 
or not required — Effect. 

The ‘information’ referred to in Cl. (5) of R. 53 of 
O. 21, means information in regard to the attached 
decree which is being executed by the attaching creditor 
and not information regarding the decree of the attach- 
ing creditor. The omission to give information which 
18 either already on record or which information was not 
required of the holder of the attached decree, would not 
render the attachment invalid. (Collister, /.) LaKSh- 
Gajanand Chaudhari. 

1943 A.I1.W. 141. 

~ ~ O. 21> B. 63 (6) (All.) — Precedure regarding 
attachment of a decree in execution of another decree 
tossed by same Court. 

Where one decree is sought to be attached in execu- 
tion of another decree, if both the decrees are passed by 
ianae Courtf then an order of attachment by that 
Court 18 all that is required in order to effect a valid 
attachment. Thereafter the decree-holder applying for 
attachment may apply to the Court for the issue of a 
notice to the judgment debtor bound by the decree 
attached ; and if such notice is issued or if such judg- 
ment debtor receives notice otherwise or has knowledge 
of the ordei of attachment, then no payment or adjust- 

5e recognized by the 
Court. {Col Ester,/,) Lakshman DaS Gopal DaS 
GAJANANDCHaUDHaRI. 1943 A.L.W. 141. 

21, R. 64— Attachment of immovable pro- 
perty— Service of prohibitory order— If necessarv tn 
^m^ete the attachment— Procedure required by O. 21, 

SaHAI. {see 6 D, 
^ Vol, I, Col. 3299.] I.L.R. (1941) All ifl 

21 , E, Gir-Farm and duration of oritr 

^An order of attachment of iintnoveable Dronertv. 
property drawn, ought to limit the order of prohibition 
^to extend oniy until the disposal of the d^arkhaft or 
ft^er order; and from the nature of the case It must 
be assumed that an attachment under R, 54 of O 21 

So^d o/l i°fs made' 

i» araposea ot, If the Court does not order the 

YAnUs“shanW.1'®p LaIDAS KAt 

Ramchandra. 2091.0.623 
WB B. 166=46 Bop,I,.B. 601= A.I.E 
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-O. 21, E 54 and O. S8, E. 7-Interim order 

for attachment before judgment passed by High Court 
—Notice of motion containing bate endorsement as to 
grant of interim attachment, served on defendant bv 
attorneys derk.— Such seivice, if effects attachment 
See C. P. Coi'E, S. 64. 49 C.W.N. 226. 

- O. 2i, R. 54 u) (As Amended in Bombav) 

-—Scope and effect of~If affects R. Trans ftr 

for consideration — Attachment when takes effect. 

The addition made by the High Court of Bombay to 

0. 21, R. 54 (1), C. P. Code, does not affect the nro* 

visions of R. 54(2), The object of adding the new 
sub-rule is to protect a transferee without notice duriasr 
tne interval between the date of making the order of 
attachment and the date of its proclamation and not 
thereafter. Hence, in the case of a transfer of the 
attached property for considerations, the order of 
attachment takes effect as against the transferee froa 
the date when such order comes to his knowledge or 
from the date when the order is proclaimed under E. 54 
(2), whichever is earlier. {Divatia and Macklin, //.) 
LaXMICHAND rULJARAM v. PIONEER URBAN CO- 
OPfc:RATiVE Bank, Belgaum. 218 I.O. 406=18 RB 
33 = 46 Bom.Ii.E. 622= A.I,R. 1944 Bom. 266. ‘ ' 

^0. 21, R. 64 (2) — ' Land'— Does not includi 
buildings thereon. 

The word ‘land’ in O. 21, K. 54 (2), C. P. Code, is 
used by the Legislature in a restricted sense, and does 
not include buildings and other constructions thereon. 
[Hatries^ C.J. and Mehrchand Mahafan, /,) ViR 
Bhan V. Sham Singh. 218 I.O. 429 = 18 E,L. 20=46 
P.L.B. S03=A.I.R. 1944 Lab. 465. 

— - O. 21, R. 64 (2) — Scope — Non-compliance-^ 
Effect— Attachment of several properties bf one order— 
Affixing of copy of order on one property only— Su^^ 
citney. 

Where several properties are attached by one single 
order, but a copy of the order is posted only on one of 
those properties, the mere proclamation of the attach- 
ment and the affixing of the order on one of the proper- 
ties only, cannot be held to be sufficient to effect a valid 
attachment so far as the other properties are concerned. 
The use of the word “property'’ implies separate attach- 
ments where the application for attachment embracei 
several properties situate in different places. {Leach, 
C.J. and Shahabnddin, J.) RUKMINAMMA V. RaM- 
Ayya. I.L,E. (1944) Mad. 262=16 R.M, 400=210 

1. C. 197=66 L.W. 426 (2)«194S M.W.N. 479*A.I. 
R. 1943 Mad. 712 = (1943) 2 M.L.J, 189. 

O. 21, R. 66 — Attachment of money — How long 
subsists. HaRSHI KESH v. GHUEAM HAJDAR KhaN, 
[see Q.D. 1936— ’40 Vol . I, Col. I6l9.] 16 Luck. 76. 

— 0. 21, E. 67 (before amendment)— 
caotlity Application dismissed not for decree- kolict^s 
deMt— Order keeping attachment pending— LegMh 
O. 2l, R, 57, C. P, Code, as it stood before the 
of attachment a necessary 


consequence of a dismissal of an execution application 
due to the default on the part of the decree-holder. If, 
therefore, there is no default on his part and the Court 
dismisses the application suo motu, the rule has no 
application. In such a case, an order keeping the 
a^achment subsisting, though not regular, is not illegal. 

/p GOVIND o. DHONDBA. ZCUR. (1946) 
Nag. 671 = 1945 NX. J. 362. 

^'^'^^PP^*^^^*^*^r^Conditions of, 

1948 X * apply only if there 

1943 Bom.. 18 a default on the part of the decree-holder or non* 
prosecution resulting in the dismissal of Ms dirkhaiit, 
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Wii«rc there is nothing on the record to show that the 
decree-holder failed to do anything which may be 
regarded as a default on his part and which would 
justify the inference that the darkhast was dismissed for 
default,©. 21, R. 57 will not apply especially when the 
darkhast is seen to have been disposed of on the merits 
and to have been partially successful, the decree-holder 
getting his costs as against the iadg'nent-ile!)'or. 
XWadia and Sen, /.) ViSHNU BalkkiSHN\ ?. 
SHankarapPa Gurling.aPPa. 202 T.C. 392*^ 15 R. 

B. 166«44 Bom.L.R. 415=A.IR. 1942 Bom. 227. 

■0. 21, R. 67 — Applicahihty to attachments before 
judgment. 

The provisions of R. 57 of O. 21 cannot be extended 
to cases of attachment before judgment and hence such 
an attachment would not cease when an application for 
execution is dismissed for default. (^Mulla, /.) BUD- 
HOO Lal V, SOBHA Ram TewaRI. 1943 A.L.W. 390 
-1943 O.W.N. (H.O.) 233. 

— "'0. 21, R. 57— Applicability — Attachment before 

judgment. PRIBHOMAL v. KiSHNOMAL, {see Q.D. 
1936— »40, Vol. I, Col. 3299.] 192 I.O. 576=13 R.S. 
19S-A.I.B. 1941 Sind IS. 

-0. 21, R. 57 — Applicability — Attachment before 

judgment of two sets of properties in different turis- 
dictions — Decree — Application for execution by sale of 
one set of property— Dismissal for default of decree- 
holder — Attachment in respect of other property not 
covered hy application — If terminated — C. P. Code, 
O. 38, P, llScope, 

The attachment which is terminated on dismissal of 
an application for execution under O. 21, R. 57, C. P. 
Code is only in respect of the property that came to be 
attached in pursuance of an application for execution 
but which could not be proceeded with on account of 
the default of the decree-holder. The penalty is not to 
be imposed in regard to properties which were not 
attached by means of a prayer contained in the appli- 
cation for execution. O. 38, R. 11, has to be read with 
O. 21, R. 57 and attachment before judgment becomes 
attachment in executicn for purposes of O. 21, R, 57 and 
if the application for execution in regard to property 
attached before judgment happens to be dismissed on 
account of the decree- holder’s default, the attachment in 
regard to that property would cease to exist. But there 
is no warrant for holding that a decree-holder’s default 
in the conduct of an execution application for the sale 
of one property situate within the jurisdiction of one 
Court would entail the consequence of the termination 
of the attachment of another property situate within the 
jurisdiction of another Court in regard to which no exe- 
cution is taken out, simply because both the properties 
situated within the jurisdiction of two different Courts 
happened to be attached by one order passed before 
judgment. There is no reason or justification for extend- 
ing the scope of the last sentence of R. 57 of O. 21. 

C. P. Code, which is clearly limited to the property 
covered by the application for execution which is dismis- 
sed, It does not entail the consequence of discharging 
the attachment in regard to properties to proceed against 
which there is no application before the Court and 
which the Court cannot, for want of jurisdiction, enter 
tain. iAhdur Rahman, J.') NATESa NilANGIRIYAR 
V. RaJU Mudaliar. 213 I.G. 41 =-17 B.M. 6«194S 
M.W.N. 101=AJ.R. 1943 Mad 322«C1943) 1 M.L. 
J. 226. 

O. 21, R. Applicability — Decree^holdtr 

accepting insialmenis^Execution application struck off 
m infructtious but attachm^i ''reserved^* 
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O. 21, R. 57, C. P. Code, does not apply to a case 
where on the decree-holder accepting instalments, the 
executing Court strikes off the execution application as 
infructuous but at the same time says that the attach- 
ment is ‘‘reserved.*’ The rule is limited to cases in 
which the execution application is dismissed by reason 
of the decree h older’s default It b to saj 

that the.e is '<ny d^rault <'it thr i'.-oo' or the Jecree- 
holdt-r wlien he a.re.Mes to ht« hif.'eniesd'debfor’.ti 
reques'- for time or fo' ir.stpJrner t.' ( B //'. KliK- 

MANI R AMS A R OOP T L.R (1944 Kag, 739-1944 
N.L.J. 385 = AIR 1944 Nag. 324. 

-O. 21, R. 67 — Applicability — Rejection of execu- 
tion application under 0.21, R. 17— If dismissal termi- 
nating attachment. SaTHAPPA CHETTIAR v. ChOKa- 
LINGAM CHETTIAR. {see Q.D. 1936—40, Vol. I, 
Col. 1621.] 193 I.O. 204 = 18 R.M. 636. 

O, 21, R. 67 and S. 161 — Ceasing of attachment 

— Necessity for fresh attachment and notice to judgment 
debtor. 

When owing to the default of a decree-holder an 
execution application is dismissed for default the exist- 
ing attachment ceases and a fresh attachment after 
notice to judgment-debtor would be necessary. Under 
S. l5l, C. P, Code, an execution application of this 
kind cannot be restored w'lthout notice to judgment- 
debtor. The section is only to be used w’hen the Code 
does not provide another remedy, {Davies.) Chand 
Mohammad v. Kishen Das. 1943 A.M.L.J. 26. 

0. 21, R. 57 — Default** — Meaning of— Deer oe 

holder restrained hy intunction from proceeding with 
execution-^Court, if bound to dismiss execution petition 
— Sale if nullity. 

O. 21, F. 57, does not refer to the inability of the 
decree-holder to go on with the execution but to the 
inability of the Court to proceed further with the appli- 
cation for execution by reason of his default. Default 
in the rule means default not merely in the sense of 
non-appearance or non-payment of process fee, etc., but 
Includes the case of non-prosecution as well. But the 
default must be such as would render the executing 
Court unable to proceed with the execution. Even a 
decree-holder restrained by an injunction from proceed- 
ing with the execution may choose to float the order of 
injunction^ in that case he may be hauled up for con- 
tempt of Court or proceeded against under O. 39, R. 2 
(3), C. P. Code. But the executing Court is not bound 
to dismiss the execution petition under O. 21, R, 57 “for 
default,'* and the sale held in due course would not be a 
nullity merely because the decree-holder had been 
restrained by an injunction from proceeding with the 
execution, (Loiur, /) ABDUL RaHIM v. LINGAPPA 
Vaijappa. 213 1.0. 146=17 B“B. 21 = 46 Bo2n.3j.E. 
534«A.I.R. 1943 Bom, 273. 

— O. 21, B. 57 — Scope — Application for attach* 

ment— Order of attachment — Subsequent dismissal for 
non-payment of process fee and for non- prosecution — 
Effect on attachment — Order continuing attachment— 
V alidity— Subsequent alienation by judgment^ieitor — 
[f void against decree-holder. 

An order dismissing an execution application fo-** 
non-payment of process-fees and for non -prosecution 
falls under O. 21, R. 57, C. P. Code and the attach- 
ment therefore terminates in spite of the fact that the 
Court orders that the attachment will continue, The 
order continuing the attachment in such a case is illegal 
and invalid. There is no legal and valid attachment 
after that dismissal, and if the judgment-debtor alie- 
nates the property the alienation wotUd not be void by 
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reason of the attachment, because the attachment has 
ceased. The fact that the Court passed the orciler of 
dismissal under a misapprenension because the execu- 
tion application only contained a prayer for attach- 
ment and not any prayer for sal? does not make the 
order of dismissal any the less bindinji r>n the decree- 
holder. If it is not set aside by appeal or review, it 
stands as a final order and binds' the decree-holder and 
would operate as res tudicata^ in subsequent applications 
for execution. {Divatia, J.) VtjaYADAS HaNUMAN- 
DAS V. Shekarappa Anantappa I.L.B. (1941) 
Bom. 662-197 I.O. 422-14 E.B 219-43 Bom.L R 
727 -A.LB. 1941 Bom. S95. 

0.21, R. 58 — Applicahitiiy — Attachment of ^ 
perishable movables- — Sale and conversion to cash. 

Where movable property subject to speedy and 
natural decay is attached, it must not be regarded as 
movable property in the ordinary sen-^'e of ' the term 
but as cash or notes to which such property must be im- 
mediately converted. Viewed in this light an objection 
application under R. 58 of O. 21, C.>. Code, will lie 
until the cash is actually made over to the person on 
whose behalf the sale was completed. {Daviesl) 
Karna V, Society of Ganahera. (1946) AM.i. 
J. 26. 

‘O. 21, B. 68 — Applicability — Attachment of 
salary of public servant whose salary is exempt from 
attachment— Objection by disbursing officer to legality — 
Maintainability. See C. P. CODF, 0. 21, R. 48. 43 
Bom.Xi.B. 768. 

O. 21, Br. 68 to ^Z--Applicabnity—‘**Debe'^ 

ObUgaiion in existence under sale deed'^Dehtor claim" 
ing right to defer payment until the happening of 
particular event — Aitachahility of debt — Executing 
Court raising attachment — Suit by decree- holder — 
Competency — 7*. P, Act, S. 55 (5) (3) — Eight of vendee 
under. 

O. 21» Rr, 58 to 63, C. P Code, would apply where 
the ‘‘existence of the debt’* is admitted by the garnishee, 
the expression “existence of the debt” being interpreted 
to mean “ existence of facts from a consideration of 
which it follows in law that the garnishee is indebted.” 
Where the garnishee in essence claims that he was 
entitled not to refuse payment altogether but only to 
defer it, his debt is attachable, and if the executing 
Court raises the attachment on a denial of liability by 
the garnishee, the decree-holder is entitled to bring a 
suit under O. 21, R. 63, C. P Code. Defendants 2 to 4 
sold certain properties to 1st defendant in December, 
1929. Under the terms of the sale-deed the considera- 
tion of Rs. 2,050 was retained in the hands of the Ist 
defendant for discharging two debts due to the plaintiff, 
6h6 On a 1st mortgage and the other on a promissory 
ijote. The property sold was also subject to two subse- 
quent mortgages which the vendors themselves undertook 
to discharge. The Ist defendant did not discharge the 
debt due to the plaintiff under the promissory note and 
the plaintifiE therefore sued In 1931 on it and got a decree 
against defendants 2 to 4. In execution he attached 
the debt which he alleged to be due from the 1st 
defendant to defendants 2 to 4 as unpaid purchase 
money. The 1st defendant denied his liability to pay 
the amount until the vendors had cleared off the subse- 
quent mortgages. The executing Court • accepted this 
plea and raised the attachment on 1 — 8 — 1935. The 
plaintiff thereupon brought a suit under O. 2l, R. 63 
impleading all the 4 defendants, ^ 

ffeld^ (1), that the suit was maintainable, since 1st 
defendant admitted that he had purchased the property 
and had not paid for it and in essence only claimed a 
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right to defer payment; (2) that a vendee charged with 
the obligation of paying off an encumbrancer to a certain 
extent might defer doing so until the vendor was pre 
paied to contribute the remainder of the sum due to pay 
him off completedly ; and the Ist defendant in l935 
therefore not compelled to pay anything to the subse- 
quent mortgagees unless defendants 2 to 4 joined with 
him in paying them off and the defendants 2 to 4 had 
no legal claim in 1935 upon 1st defendant for the 
amount of the purchase-money ; (3) that a debt not 
immediately payable might nevertheless be attachable if 
it he an obligation already in existence; (4) that the oblU 
gation to pay for the property purchased sprang into* 
being by virtue of the very transaction of sale itself in 
1929, and although the vendee had a right under S. 55 
(5)((5-), T. P. Act, to postpone the discharge of that obli- 
gation, the obligation was a debt attachable in 1935 
{King, J.) Vekrabhadravya Subbarayudu’ 
206 I.C. 309-16 R.M. 952 = 55 L.W. 403=1942 
M.W.N. 507-A.I.R. 1942 Mad. 650 = (1942) 2 M.L. 
J. 94 

O. 21, B. 68 (Patna Amendment)— 

hi I i iy — Mortgagee — C I a i m by — Corn pete ncy. 

Under O. 21. R. 58, C. P. Code, as amended by the 
Patna High Court it is open to a person claiming mort- 
gage interests in the property attached to make an 
application under the rule. {Manohar La I I and Beevor^ 
//.) Sunder Debt v. Damodar. 23 Pat. 284= 
1944P.W.N. 279 = 11 B.R. 198*217 1.0.272=17 
B.P. 186*A.I.R. 1944 Pat. S31. 

0. 21, Br. 68 and 63 — Applicability"" ohfeciion 

to attachment after sale. 

Where the objections to an attachment are such as 
to fall under 0.21, R. 58, the mere fact that on the 
date of the filing of those objections the sale had 
already taken place would not alter the nature of the 
objections with the result that if they are rejected the 
order would become final unless appealed against within 
one year as provided by O. 21, K. 63. {Mathur, /.) 
RAMJI T.AL V, MURU DhaR. 1943 A.L.W. 402. 

O. 21, B. 68 — Applicability — Objection to atta- 
chment— Order on — Appeal — Separate suit — Compe- 
tency See C. P. Code, S. 47. 

-O. 21, B. 68 — Applicability — Objection to 

attachment and sale on the ground that property is wakf 
property held by judgment debtor as mutawalli — Order 
on — Appeal — Maintainability— Separate suit- — If lies. 
See C. P. Code, S. 47. I.L.B. (1941) Kar. 474. 

0. 21, B. 68 — Applicability — Objection to attach- 
ment by legal representative of judgment debtor — Plea 
that property is his own property and not assets of 
deceased— Order rejecting — If appealable — Separate 
suit— Competfnry. See C. P. CODE, S. 47. 1L.R. 
(1941) Kar. 211. 

0. 21, R. 68— Applicability — Objection to attach- 
ment by transferee of transferee from judgment-debtor. 

If falls under S, 47 — ^Order on objections — Appeal. 
See C. P. CODE, S. 47. 7 B.B. 680. 

II O. 21. B. 68 — Applicability — Objection to sale 
by judgment-debtor — Plea that property put up for sale 
is gkatwali tenure and hence not saleable — Order on— 
Appeal. See C. P. CODE, S. 47. 7 B.B. 148. 

— — 0. 21, Br. 68 and ZZ"-Applieabiliiy- Order on 
claim and decree in suit to set aside claim Order — Cofi" 
elusive character and operation of"-Extent of. 

Subject to the doctrine of res judicata in any parti- 
cular case, an order on a claim petition filed under 
O. 21, R. 58, C, P. Code, or a decree in a suit filed* 
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under R. 63, does not extend beyond the execution of 
the decree which has given rise to these proceedings. 
R. 58 of O. 21, C. P. Code, only applies to a claim 
preferred or an objection made to the order of attach- 
ment in the particular execution proceedings, R. 63 
has to be read in conjunction with R, 58, and an order 
passed on the claim or objection is not conclusive for 
all purposes inside and outside the particular execution 
proceedings. It is conclusive between the parties to the 
suit or their representatives so far as the execution of 
the particular decree is concerned; but where the pro- 
perty is sold iu execution proceedings arising out of an 
entirely differ nt decree, the claimant will not be pre- 
cluded from ss'ting up his title as against a stranger 
purchaser. If i^e attachment has not led to the sale of 
the property, a’ those concerned, even if there had been 
a suit under R. ^3, will be left in the same position as 
they were before the attachment, except that the decree- 
holder will be at liberty to institute fresh proceedings in 
execution of the same decree without any right remain- 
ing in the claimant to re-agitate his claim. {Leack, C, 
y,, Lakshmana Rao and Kunhiraman, JJ.') NARA- 

simhachariar ». Raghwa Padavachi. 68 L.W. 
364 = 1945 M,W.N. 410 = A.I.R. 1945 Mad. 333 = 
(1945) 89 (P.B.). 

" “O. 21, Et. 58 — Applicability — Property in po<;-‘ 
session of usufructuary mort^a^ee — Attachment in exe- 
cution of money decree against ?nortgagor — Objection by 
mortgagee — Competency, 

A usufructuary mortgagee is not entitled to object 
under O. 21, R. 58, C. P. Code to the attachment of 
the property mortgaged to him, in execution of a money 
decree against the mortgagor, his rights under the 
mortgage cannot be affected by the attachment which 
will be confined to the mortgagor's interest in the 
attached property. {Agarwala, /.) Sheo NaraiN 
Prasad v, Jawahir Lal. 199 I.o. 312=14 R.P. 
668 = 8 B.R. 536=23 Pat.L.T. 1S5 = A.I.R. 1942 
Pat. 293. 


— O. 21, E. 58 (Patna Amendment, 1933) — 

Applicability — Property sought to he sold in execution of 
mortgage decree — Claim to — Competency. 

R* 58, C. P. Code, as amended in Patna m 
1933, is not confined to property attached in execution, 
but covers all property which is the subject-matter of 
execution proceedings, including property sought to 
be sold i execution of a mortgage decree. A claim 
petition u der O. 21, R. 58, to property sought to be 
sold in execution of a mortgage decree for sale is there- 
fore com.petent. {Manokar Lall and Reuben, //.) 
SarjuPrasad SiNfGH 7>. James. 22 Pat. 709=212 
1.0,66") = 25 P.LT. 71 = 10 B.E. 544 = 16 R.P. 325 
«A.LR, 1944 Pat. 24. 

21> Rr. 58 and 63 — AppUcahility—'Property 
subject to mortgage with possession"-^ Attachment in exe- 
cution of money decree — Claim by mort gagee-^^Sustain’- 
ability Decree-holder contesting validity of mortgage 
-jOrder rejecting claim— Suit by mortgagee— Plea by 
^scree holder that attachment was only of equity of 
redemption and suit is not maintainable — Estoppel. 

Where in execution of a decree for money the decree 
holder attaches property usufructuarily mortgaged by 
the judgment-debtoi and not merely the equity of re- 
demption in such property, the usufructuary mortgagee 
IS entitled to object to the attachment and apply under 
'd* 21, R. 58, C. P. Code, for cancellation of the attach- 
ment or for the limiting of the attachment to the equity 
01 redemption only. Where in such an application the 
oecrep-holder challenges the mortgage ^nd invites a deej- 
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I sion on the merits, it is not afterwards open to him in a 
suit by the mortgagee under O. 21, R, 63, C. P. Code, 
to challenge the claim order adverse to him to Contend 
that the attachment was only of the equity of redemp- 
tion and that therefore the suit is not maintainable. 
{Meredith and Shearer, JJ.') Mt. AnraJO KUER v 
Ramdfyal Sjngh. 21 Pat. 300 = 200 I C. 567 = 24 
Pat.L.T. 5 = 15 R.P. 2=8 B,.R. 71S=A.I.R. 1942 
Pat. 406. 

O. 21 R. S8~-Claitn— Competency — Failure 

to show cause on notice under O. 21, R. 46-A— 
Effect — If bars clain. See C. P. Code, O. 21. 
R. 46-A. IX.R. (1942) Kar. 153. 

O. 21, R. 68 — Claim to property attached in 
execution of order against contributory in winding up 
of company — Scope — Summary nature of investigation 
— Questions as to fraudulent nature of transfer to per' 
son in possession — Cannot be gone into — Proper remedy 
is to proceed by way of regular suit under O. 21, R. 63 
to have the transfer declared fraudulent, * ’ 

When the liquidators of a company attached certain 
shares belonging to a contributory it was found that the 
son of the contributory was registered as the holder of 
those shares and in actual possession of them. The 
liquidators sought to prove that the transfer by the 
contributory to bis son was a fraudulent one. 

Held : In such proceedings the executing Court is 
concerned only with the question of the possession of 
the property and cannot embark upon enquiries involv- 
ing a decision as to the real as opposed to the apparent 
title to the property. The proper course for the 
liquidators to follow is to proceed by way of a regular 
suit under R. 63 of O. 21 of the Code of Civil Pro- 
cedure if they have reason to believe that the transfer 
by the contributory was for any reason ineffective 
inoperative and void as against the creditors in the 
winding up. 39 M.L.J. 350 : I.L.R. 43 Mad 760 
dist. {Clark, /.) CVRTL Gtll v. MaHOMED NaWAZ 
Khan. (1945) 2 M L.J. 573, 

— — O. 21 Rr. 58 and 63— Effect of order 
under R. 58-Withdrawal of attachment- 
Necessity for suit under R. 63. Hidayat-ul- 

NissA?;. Jalaluddin. [.reeQ.D. 1936-40 Vol I Tnl 

3300.] 191 I C. 742=13 R.O. 278=1941 O L R 
29=:A.I.R. 1941 Oudh 95. 

O. 21, Rr. 58 and ^%—p%naUty of order 

wider R. 58 in the absence of suit under R 63— 
Party to ivhom such plea is available— Claim 
allowed against decree-holder and judgment- 
! debtor— No suit under R, 6^— Claimant relinqui- 
' shing property in favour of judgment-debtor— 

\ Subsequent attachment of same property by 
decree-holder— Judgment-debtor, if can plead 
\ finality of order under R. 58. 

I Where after a claim is allowed against the 
1 decree-holder and judgment-debtor and no suit 
, is filed the claimant relinquishes the property in 
I favour of the judgment-debtor and that property 
is subsequently attached by the decree-holder it 
is not open to the judgment debtor to plead that 
in the absence of a suit under O. 21, R. 63 to 
■ contest the claim order, the latter had become 
I final and that the property could not be attached 
i as his. It is Only the original claimant that could 
; rely on the finality of the order in the claim pro- 
; ceedings. (Ghulam Hasan, J.) Swami Dayai,*; 
Raghubaf Dayal. 212 I.C, 192=16 R.O. 263== 
1943 A.W.R. (C.C.) 102=1943 O.W.N 361= 
1943 O A. (C.C.) 234=A.I.R. 1943 Oudh' 431 
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21, Br. 68 and by mortgagee 

io attachmeni ef 


not filed 


property dismissed — Suit 
wlikiti one year-- Effect. 

An objection by the mortgagee to the attachment of 
the mortgaged property in execution of a money decree 

. ^nder O, 21, R. Oo, L. r. 


against the mortgagor fails , ,, , , 

Code. If the said objection is dismissed as filed too late 
and the moitgagee does not institute a suit within one 
year under 0.^21, R, 63, C. P. Code, a subsequent suit 
by him to enforce the mortgage is barred. The fact 
that the mortgagee prayed only for the release of the 
mortgaged property from attachment, and not^for its 
sale subject to the mortgage, makes no difference 
(Piiranik /.) GOVIND ?/. DhONDBA. I.L.B.>^.(1945) 
kag. 671- 1946 W.L.J. 352. 

O. 21, R. ^^Scope of inquiry— Questions 

cfbenami-^If can begone info. 

The executing Court has power in a procee- 
ding under O. 21, R. 58, C. P. Code to go in^ 
and decide a question of benami. {Faxl Alu C. 

J, and Manohar Lalh J.) Chunnt Debi ly. ; 
Annapurna Dai. 28 Pat. 365=1944 P.W N. , 
65=215 I.C. 133=11 B.R. 61=17 R.P. 85= , 
AJ.R. 1944 Pat. 242. | 

0.21. Rr. 58 and 100-Scope of— Third j 

party — Party not dispossessed—Failure to object | 
to execution proceedings—If barred from claw- 
ing title, in Land Registration proceedings. See 
Land Registration— Title. 8 B.R. 835, 

• O. 21, Rr. 58 and 90— P^rjow objecting to 

sale of his property for debt of another— Proper 
remedy* 

S* L* being in debt assigned his Immovables to 
his brother M, by deed reserving only a main- 
tenance allowance to himself, and M became 
recorded proprietor of the estate. In 1928 an 
execution application was made in respect of a 
money decree passed in 1926 in favour of S.B., 
against S, L, M was added to the application as a 
“judgment-debtor” although no judgment had 
ever been obtained against^ him. Part of the 
estate having been attached in execution of 5, B's 
decree, M applied for release of the attached 
properties under C. P. Code, 0. 21. R. 58 on the 
ground that he was no party to the decree. The 
Subordinate Judge held M to be a representa- 
tive of the judgment-debtor .S', L and dismis- 
sed the application. On the day of the Judge’s 
order a compromise petition was filed in the 
Court, M undertaking to pay 5, B the sum due 
by way of an immediate cash payment and the 
balance by fixed annual instalments. The instal- 
ments not having been paid as ^ agreed, the 
decree-holders applied for execution, M again 
being dted as judgment-debtor. Part of the 
estate was again attached and then sold. Jlf then 
applied under O. 21,R. 90 to have the sale set 
aside on eleven grounds nine of which were alle- 
gations of various irregularities in and about the 
sale, the tenth and eleventh alleging absence of 
jurisdiction to hold the sale. The Subordinate 
Judge found against M on the first nine grounds, 
but held that the sale was without jurisdiction 
because the compromise deed was unenforceable 
in execution against in the absence of any 
decree against him. The High Court allowed an 
appeal holding that the Subordinate Judge s 
decision on the first execution application that ilf 
was a representative of 5, L the judgment-debtor 


O. P. CODE (1908), 0. 21, B. 6S. 

concluded the case against M on the principle of 
res judicata. On appeal to His Majesty, 

Heldf (without deciding whether M had been 
rightly or wrongly held to be a representative of 
I the judgment-debtor) ; that the application under 
0. 21, R. 90, C. P. Code, was misconceived, since 
an application l ased on the allegation that the 
properties of M had been wrongfully sold in 
execution for .S" Us debt must be made under R. 
58 and not R. 90 of the C. P. Code, which wai 
concerned with irregularities in publishing and 
conducting the sale. 

whether in any case an application 
under R. 58 made one month after the sale would 
have been in time. (Sir George Rankin.) Jagat 
Narayan Singh v. Khartar Singh. 67 I. A. 
97=20 Pat. 791=195 I.C. 73=1941 O.W.N. 
949=1941 O.A. 699=1941 P.W.N. 498=1941 
OX.R. 560=1941 A.W.R. (P.C.) 66=45 C.'W.N. 
1019=7 B.R. 915=14 R.P.C 5=I.L.R. (1941) 
Kar. (P.C.) 88=1942 M W.N 328 (P.C.)=22 
PatL.T. 755=1941 A.L.W. 810=43 Bom.L.R. 
860=54 L.W. 484=74 C.LJ. 163=43 P.L.R. 
676=A.I.R. 1941 P.C. 45=(1941) 2 M.LJ. 
227. 

I O. 21 R. 63~Appeal from order under— 

Court-fee. See Court-fees Act, Sch. I. Art, I 
AND Sch. II, Art. 11. 1943 P.W.N. 33. 


‘O. 21, R. 63— Applicability. 


If a judgment debtor makes an objection which 
does not come under O. 21, R. 58 and it is dis- 
allowed he is not bound to bring a suit under 0, 
21, R. 63, He can seek his proper remedy by an 
objection under S. 47 C. P. Code. 0. 21, R. 63, C 
P. Code can apply only where an objection which 
could be made under O. 21. R. 58 is made and 
disallowed. (Thomas, C. Agarwal and 
Made icy, JJ.) Sheoraj Singh v. Gajodas 
Prasad. 18 Luck. 366=203 I C. 131=15 R 0. 
162=1942 A.W.R. CC.C ) 318 (2 )=1 942 O.W.N. 
607=1942 O.A. 404=AJ.R. 1942 Oudh 465 
(F.B.). 

'O, 21, R. 63— Applicability— Application 

by mortgagee for directing sale subject to 
mortgage — CTourt directing issue of sale procla- 
mation mentioning that mortgage was alleged by 
decree-holder as collusive— If “order against” 
applicant— Failure to sue on mortgage within 
one year— Effect— Limitation Act. Art. 11— 
Applicability. See Limitation Aa', Art. 11. 
(1944) 1 M.LJ.438. 

O. 21, R. 63— Applicability— Claim io 

attached property preferred before sale— Order 
after sale dismissing same as not tenable after 
sale— If against claimant— Suit within one year— 
If necessary— Limitation Act, Art. 11. 

The dismissal of a claim petition preferred 
under O. 21, R. 58, C- P. Code, on the ground 
that it was not tenable after the execution sale 
had taken place, is not an order falling under 
0. 21, R. 63, C. P. Code, and the failure to file 
a suit within one year as provided by Art 11 of 
the Limitation Act, would not debar the clai- 
mant from setting up bis rights afterwards. 
Where an order is pa.ssed either on the merits or 
on the acquiescence of the applicant or claimant, 
before the sale takes place, it is an order falling 
under R. 63 . of 0. 21* put where Jn the qasc 94. 



1169 


CIVIL, CRIMINAL AND REVENUE., 


1170 


0. P. CODE (1908 J, O. 21, E. 68. 

a claim presented before the sale, an order is 
passed after the sale has been held and proceeds 
on the ground that the application is not tenable 
because the attachment has come to an end or 
that the claim cannot be adjudicated upon after 
the sale R. 63, of O. 21 can have no application. 
An order, to fall under R. 63, must relate to the 
merits of the claim and must not be passed on 
the preliminary ground that the Court cannot 
enquire into the merits of the claim. (Divafia, 
J.) Ntngauda Girt Mallappa v. Nabisahib 
Abalal. I L.R. (1942) Bom. 636=202 I.C. 
416=15 R.B. 163=44 Bom.L.R, 543=A.I.R. 
1942 Bom. 263. 

~~ O. 21, R. ^Zr-~Applicahility — Claim to property 
aitachtd before judgment rejected — Limitation for suit 
— Limitation Act^ Arts, 11, 13 and 120. 

O. 21, R. 63, C,P. Code, applies when a claim to a 
property attached before judgment is either allowed or 
rejected, and a suit must therefore be instituted under 
this rule. Art. 13 of the Limitation Act does not apply 
to such a suit, as that article does not apply where the 
order sought to be set aside by a suit had been made in 
a suit. The competition is between Art. 11 and Ait. 120 
of the Limitation Act. As an attachment before judg- 
ment is not an attachment in execution of a decree, 
Art. 11 will not on a plain reading apply. As there is 
no other specific article, Art, 120 would apply to such a 
suit. {Miner and Sharpe, //.) DHAN BiBi v, 
Mrinalini Ghosh al. 79 C.L.J. 181=49 C.W.N. 

O* 21, R. 63 — Applicability — Execution 
transferred to Collector-Collector or Mamlatdar 
ordering sale— If ^^Courf*— Application to Col- 
lector to make sale subject to mortgage— Rejec- 
tion If against applicant — Suit within one year — 
If necessary— Limitation Act, Art. 11. 

Where a proceeding for execution is sent to 
the Collector, the Collector or a Mamlatdar 
^ecutmg the decree is not a Court and hence 
0. 21, Rr. 58 and 63, C. P. Code, wull not apply, 
and R. 63 of O. 21, C. P. Code, cannot therefore 
^ invoked so as to make the order passed by the 
Co ector or Mamlatdar final. Though the 
Collector or Mamlatdar may be said to act 
under the Code when exercising the powers 
conferred by the Code, he has no power to con- 
sider objections to an attachment. Where a 
person applies to the Collector and Mamlatdar to 
make a sale subject to a mortgage in his favour 
and that application is dismissed by the Collector I 
or Mamlatdar without investigation, the order is 
not one against the applicant under R. 63 of O. 21, 
^he meaning of An. 11 of 
the limitation Act. The applicant is not there- 
^re bound to bring a suit under 0. 21. R. 63. 
C. P. Code, within one year of the order as 
prescribed by Art. 11, Limitation Act (Broom^ 
field and MachtnJJ.) Ganesh Ram Chandra 

(1943) Bom. 

R.B. 319=44 Bom.L.R. 
819=A.I.R. 1943 Bom. 12. 

^O. 21, B. 63 — Applicability and scope-- Ordir 
dismissing claim — Subsequent withdrawal of attack- 
^jnt Suit for declaration of title beyond one year — 
Maintainability—Limitation Act, Art. 11 . 

The conclusiveness of an order in a claim case 
contemplated by O. 21. R. 63, C. P. Code, is condi- 
tional on the continuance of the execution proceedings 
and the attachment issuing therefrom. Consequently, J 
QJD.1^74 


0, P, CODE (1908), O. 21, E. 63. 

where a claim is dismissed, but the execution proceed- 
ings terminate and the attachment ceases in any manner 
to have effect, the parties are put back in the same 
position as before, and the failure of the defeated 
claimant to sue within one year does not preclude him 
from afterwards bringing a suit for a declaration of title 
in respect of the same property beyond one year. It 
makes no difference whether the attachment terminates 
within one year or beyond one year. Art. 1 1 of the 
Limitation Act will not apply in such a case. {Sinha 
and Pande, //.) RaMCHANDRA v, KhODAIJATUL 
KUBRA. 24Pat.462 = 1945P.W.N. 430 = 26 P.L.T 
245=AJ.R. 1945 Pat. 369. 

— 0, 21, R. 63 — Burden of proof. 

Where a suit is one to set aside the decision of 
an executing Court under O. 21, R. 63, C. P. 
(3ode, it is for the plaintiff to prove bis title; and 
if it is found that there is no conclusive evidence 
on the question of title the plaintiff's suit must 
fail. {Tek Chand and Beckett, //.) Udho Das 
2 ^. Khair Mahomed. I.L.R (1943) Lah 517= 
201 I.C. 647=15 R.L 62=44 P.L.R. 258=A I 
R. 1942 Lah. 192. 

O. 21, R. 61— Burden of Proof— Plaintiff 

relying on document to prove title. 

Per Khundkar, /.—In a suit under O. 21, R. 63, 
where the^ nlaintiff relies on a document to 
prove his title and the circumstances surrounding 
the execution of that document are not free 
from suspicion, it is clearly for him to establish 
the genuine nature of the transaction of which 
that document is evidence. {Miiierand Khund* 
//.) Zeissen & Co., Ltd. v. Satva Charak 
Das. 208 I.C. 411=16 R.C. 204=76 C.LJ 
309=A.I.R. 1943 Cal. 534. ^ 

O. 21, R. 6^— Claim order — If conclusive 

on matter not decided either expressly or by 
implication— If bar to plea in proceedings under 
R 100. 

O. 21, R. 63, C. P. Code, should not be read in 
such a way as to make the order in a claim case 
conclusive on any point which was neither ex- 
pressly nor by implication decided in such order. 
The rule raises no bar against the raising of such 
questions in subsequent proceeding.s under O. 21, 
P. 100, C. P. Code. (Manohar Lall and Beevor, 
Jf ) Sunder Drbi v. Damodar. 23 Pat. 284= 
217 I.C. 272=17 RP. 185=11 B.R. 198=1944 
P.W.N. 279=A.I .R. 1944 Pat. 331. 

O. 21, R. 63 — Claim petition objecting to 

attachment '*not pressed and dismissed”— Subse- 
quent suit for declaration — Limitation. 

Where a claim petition falling within the pur- 
view of O. 21, R. 58, objecting to an attachment is 
dismissed as not pressed, the order is one 
“against" the^ claimant even though there has 
been no investigation of the claim and an adjudi- 
cation on the merits. It is necessary for such a 
claimant to file a suit within one year of such 
order as provided under O. 21. R. 63 if he wishes 
to reopen the matter. (Leach, C. /,. Krishna- 
■^ami Aiyangar and Happell, //.) Cannanore 
Bank, Ltd. v. Madhavi. I.L.R. (1942) Mad. 336 
=198 I C. 197=14 R M. 407=1941 M.W.N. 
1064=54 L W. 671=A.I.R. 1942 Mad. 41= 
(1941)2 M.LJ. 956 (F.B.). 

— 0. 21, E. 6S““ Cofulushe character of order on 
ilaim— Extent of— Jf limited te guesUen of posstssien, 
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There is no warrant for the contention that an order 
under R. 60 of 0.21, C. P. Code, allowing a ciaim 
is conclusive under K. 63 only as i egarcis possession at 
the date of the attachment It is impossible to separate 
altogether the question of possession and of title. The 
order will be conclusive al^o as to any question of title 
which has been decided by the order. (J^s 2 ss/ Ali, C.f, 
and Chatterji, /.) PREMStiKH v, SaTYANARAIN. 
24 Pat. 408 = A.I.R 1946 Pat. 485. 

"•O. 21, B. 63 — Construction — ^‘Subject to the 
result of such suit” — Meaning of. See LIMITATION 
Act, ART. 182 (5). (1941) 2 M.L.J, 754. 

0. 21, B. 63 — Court-fees — Suit by defeated clai- 
mant — Prayer for declaration of title and injunction to 


O. P. CODE (1908), O. 21, R. 63. 

dismissed for default and 


not 


, W4. 

restrain delivery of possession to defendant or any 
illegal act by defendant to suit property — Court>fee~~Tf 
liable to ad valorem court-fee. Si ^' COURT- Fees ACT 
(as amended in Bihar and Orissa), Sch li 
ART, 17 (1). 193I.C. 782. 

21, R. 63 — Decision of executing^ Court — 
Hem far conclusive. 

The effect of O. 21, R. 63, C, P. Code, is to render a 
■ummary decision of an executing Court conclusive only 
for ths purposes of the proceedings in connection with 
which it is given and not for all purposes. There is no 
valid reason for holding that this interpretation should 
be applied only so far as the interests of an outside 
claiment are concerned and should not be applied to a 
decree holder. {Tek Ckind and Beckett, flDHO 

Das V. Khair Mahomed. I.L r. (1943) Lah. 517 
*201 1.0. 647*15 R.L. 62*44 P.L.R. 258* A.I.R. 
1942 Iiah. 192. 


difference whatever. (AWW,"^/ 

Chowdhury Mangaraj Das. 8 Out.L.T 93 

0. 21, R. %Z— Parties to suites uif bv affn a* 
dec,ec-k.lJ,,—JudgmeM-,iebtor, if niussfry paVP^ 
Per ^ Ah /.-Where a claim is allowed tha 
attachinR decree-holder Is the person against whom th 
order in tlie claim Case i.s ma le. He is thereW ” 
titled in a suit under O. 21, R. 63 C. P Cndl !“ 
establish the right which he_ claims to the propah 
attached. In such a .suit the judgment-debtor may nat 
beanecessaiyparty. But whether he is a proper L, 
in such a suit would depend upon the pleadings (S 
Ah and Pal. //.) RATIHARtNI DaSsI » 
Binod tMot EE nassr. il-E. (19421 1 Oal im- 
200 I.C. 216 = 14 RC. 085= 46 0 W N. 246. 

L.J. 180=A.I.R 1942 Cal. 92. ' 


=74 C. 


— Parties Sure by defeated claim' 
if necessary party— Monjoixdtr^ 


■ 0. 21, B. 63- 

ant — Dei ree-holder , 

Effect. 

In a suit by a dtfeated claimant under O. 21,R. 63 
C. P. Code, the decree-holder is a necessary party and 
in his absence the suit cannot proceed. {Chatterfi and 
Shearer, ,//.) RaMCHANDRA ». RaGHOPATI 91 
961 = 219 10. 237 = 11 B.R. 387 = A.I.E. 19« 

— — 0-21, R. 63— Revi.sion~Erroneous claim 
order— Remedy— Revision application-compe- 
tency. SeeC. P. Code. S. IIS. I.L.R. (1942) 


O. 21, E, 63 — Effttt of order — /f conclusive 
against fudgment-debtor. 

Per Nasim Alt, /.—An order in a claim case is con- 
clusive as against the party against whom it is made 
and is conclusive only as regards the properties which 
are the suli^ect-matter of the claim case. Where a ' 
claim is allowed but the judgment-debtor is not a party ' 
in the claim case, it cannof be Said that the ordrr in the ' 
claim case is against the judgment-debtor. {S\ed 
Nasim AH and Pal, //) R'adHaRANI DaSSI v i 
Binodamovee DaSSI. I.L.R. (1942) 1 Cal. 169« i 
200 I.O. 216*14 B.C. 685—46 C.W.N. 246*74 0 I 
L,J. 180=A.I.R. 1942 Oal.. 92. 


“ 0. 21, R. 63 — Effect of order under O. 21 ^ P, I 

58 becoming final ^.^ff can operate as res judicata in ' 
attachment in other suits, i 

Where as a result of not filing a suit to set aside an ' 
order releasing certain property from attachment it has 
become final under O. 21, R. 63, it can only operate to 
debar the decree-holder from executing' his decree 
against that property in respect of that decree. But it 
cannot operate as res iudicata in respect of execution 
of other decrees obtained by the decree-holder against 
same judgment-debtor. {Baipai and Bar, //) 

Rajeshwari z'. Dhani Ram. 1943 A.L.W. 331. 

— 21, R. 63— If bars revision under S. 115. See 
C.P. CODE. S. 115 AND O. 21, R. 63. 1943 AM 
L.J. 46. 

T r9‘ 21, R. 68— ^^agaimfi* party^^Order 

dtsmssing claim for de faulted f to he made subject of 
suitmthsn one year — Limitation Act, Art, H. 

An order dismissing a claim for default is an order 
agamst the claimant within the meaning of O. 21 
K. o3, C. P. Code, so as to form a proper foandatinn 
^ suit under the rule. The fact of the claim being 


Kar. 160, 

i q. 21. R. 63— Right of suit— Decree-holder 
i consenting to claim being allowed-Subsequent 
! smt to dec are property liable to attachment as 

I belonging to judgment-debtor being held benami 

■ ,£'®™\"‘-Ma'ntainability. Ramrup Rai 

Nathmal. [jPff Q.o. 1936-40 Vol 
I Col. 1643.] 191 I.C, 542=13 KP, 333=7 B.R. 

ZZo. 

Scope and form of reliif 

Uile—if can and should he asked, ^ ^ 

O. 21, R. 63, C. P. Code, does not lay down any 
specific form of the. relief that a person whose 
ria,'^ dismissed is entitled to 

requires is that he should 
establish the right which he 
claims to the property in dispute. It does not 
contemplate ^ that _there should be a suit for 
The words 'to establish 
property’ in the rule are wide 
swtnoton'yfor a declaration 
^«qaration and consequential 

Py niortgagees on the 

paJ^d respect of the mort- 

i rf.r®ht tn I .*1’®^ maintained that they had a 
I * j? mortgage against the auction 

' ner7v averment that the pro- 

thrmor,»? owned by 

■ fnr ®°y8agor and nob 9 dy else but failed to ask 

fcorhrrro?e^t"“°” 

I 9*nission was only an error of 

could not and 

Thon substance of the claim, 
issup nf Hti. could not raise an 

o^^uHar f U “°nfgagors, in view of the 
peculiar nature of the suit th,y could raise i^ 
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(Nivopi, J ) Ganpati Koshti v. Yadao. I X.R 
(1942) Na?. 166=199 I C. 564=14 R.N. 293= 
1942 N.L.J. 76=A.I.R. 1942 Nag. 61. 

— O. 21, R. 63 — Scope — '^Conclusive*, charac- 
ter of order— Extent of a^id limits to — Suit to set 
aside order disallowing claim — Attachment 
coyning to end Pending suit— Effect-Suit procee- 
ded with and decided — Decision — If conclusive — 
Res judicata. 

What is made conclusive by R. 63 of 0. 21. C 
P. Code, is the order passed under R. 60 or R. 61, 
which only decides the liability or non-liability of 
the particular property to the attachment already 
effected. The order is only of limited effect. The 
conclusiveness exists only as regards the parti- 
cular property in dispute. R.63 does not require 
the plaintiff in a suit under that rule to establish 
his ownership of the property attached, but only 
‘‘the right which he claims to the property in 
dispute What he has to establish is the claim 
to have the property attached if he is the decree- 
holder, or to have it released from attachment if 
he is the claimant. Subject to the decision in the 
suit the order of the executing Court is conclu- 
sive. But that order must be subsisting at the i 
date of the decision of the .suit. If the order ! 
upholds the attachment, but, for some reason or 
other the attachment comes to an end, the order 
upholding it becomes defunct, and then there is 
no purpose in filing a suit to have it set aside or 
in proceeding with the suit if onel has already 
beenfiled or with an appeal from the decision in 
the suit. If there be no effective order of the 
executing Court existing it can in no way be 
affected by the decree in the suit or appeal one 
way or the other. Yet, after the order uphold- i 
ing the attachment has become defunct, the 1 
parties might choose to fight out the suit or 
appeal on its merits to its end, not for the pur- 
pose of giving finality to the order of the execut- 
ing Court which had already spent itself but to 
have their dispute about the right to the property 
settled once for all; the decision then will debar 
the parties from agitating tl-ie same question 
again on the ground of res judicata, if the other 
conditions of S. 11, C. P. Code, are satisfied, and 
not because of the finality of the previous order 
of the executing Court. (Divatia and Lokur, 
JJ.) Radhabai Gopal V. Gopal Dhanpo. 212 
I.C 291=16 RB 345=45 Bom.L.R 980=A.r. 
R. 1944 Bom. 50. 

— - — O. 21, R. Scope — Decree against father 
and son Execution — A Hochweni of properties — 
Father's insolvency— Claim by Official Receiver 
on ground of properties being self -acquisitions— 
Order rejecting on ground of delay— Son not 
party to order — Order if conclusive against 
Official Receiver, 

In execution of a decree obtained against a 
father and his son, certain properties were 
attached as joint family properties. The father 
had been adjudicated an insolvent, and the 
Official Receiver put in a claim petition alleging 
that the properties were the self acquisitions of 
the insolvent (father) and that the son had no 
share in them. This was dismissed on the 
ground of undue delay. The Official Receiver 
did not file a suit within one year but sold the 
property. In a suit by the son claiming partition, 
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the Official Receiver pleaded that the properties 
were self-acquisitions of the insolvent. The son 
pleaded that the question as to the properties 
being self-acquisitions was concluded against the 
Official Receiver by reason of the order on the 
claim petition, in view^ of 0. 21, R. 63, C. P. Code. 
It appeared that no notice was served on the son 
in the claim proceedings, and that the decree- 
holder alone was served. 

Held, that since no notice was served on the 
son at the time when the order on the claim 
petition was made, he could not be considered to 
be a party to that order, and therefore the order 
on the claim petition did not preclude the Official 
Receiver or the purchaser from him raising the 
question of the self-acquisitions against the son 
in the suit by the latter. (V enkatoramana Rao 
and Somayya, JT.) Rayanti v. Janakiramayya. 
55L.W. 35=1942 M.W.N '338=206 I.C. 477= 
15R.M 990=A.I.R. 1942 Mad. 330=(1942) 1 
M.L.J. 318. 

O. 21, R. 63 — Scope— If controlled by S. 42 

Specific Relief Act, See SPECIFIC RELIEF ACT, S. 42 
21 Pat. 300. 

O. 21, R. 63 — Scope of enquiry — Decree 

against firm sought to be executed against joint family 
property of its members — Claim by third party assert- 
ing title to that property in himself on basis of purchase 
allowed — Suit by decree holder agaimt claimant— Latter 
if can question executability of decree against joint 
family. 

The words “the right which he claims to the property 
in dispute” as used in O. 21, R. 63, C. P. Code, refer to 
the right which the party claims in the execution pro- 
ceedings. Where a holder of a decree obtained against 
a firm sought to execute it against a property belonging 
to the joint family of the members of the firm, and a 
claim preferred by a third party who asserted a title to 
the property in himself on the basis of a purchase was 
allowed, and the decree-holder thereupon filed a suit 
under O. 21, R. 63. C. P. Code," against the claimant. 

Held, that the plaiiitiff decree holder was entitled to 
succeed in the suit, on establishing the right w^hich he 
claimed to the property in dispute in his execution case 
and that therefore the only relevant point for decision in 
the suit was whether the property belonged to the joint 
family or to the defendant claimant, and that the latter 
should not be allowed to raise the question whether the 
decree could be executed against that joint family, 
particularly when the members themselves did not con- 
test the claim of the plaintiff decree-holder, although he 
was alleged to be the benamidar of the execution-debtors 
named in the execution case. {Akram and Pal, JJ.) 
iriRANWOVr/. PROBAL KUMAR 205 I.C- 138=15 
R.C 582=76 C.L J. 108 = 46 C.W.N. 289 = 

I A.I.R. 1942 Cal. 338. 

O. 21, R. 63 — Scope — Mandatory character of 

— Order on claim becoming final— Later decision in 
separate proceedings — If prevails over former — Res* 
judicata — Conflicting decision— Rule. See C. P. 
CODE, S. 11. (1942) 2 M.L.J. 315. 

— O. 21, B. 63— — Order allowing claim — 

Failure to sue within one year — Eff ect— Unsuccessful 
claimant failing to sue within one year — Attachment 
raised within one year — Effect — Dip erence. 

An unsuccessful claimant under 0, 2l, R. 58, C.P. 
Code, is not required to bring a suit under O. 21, R. 63, 
C, P, Code, if, within one year from the date of the 
order disallowing his claim, the fitttacbment agains 
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kvi, he had oreferred the claim ceases to exist. O. 21> 
1% crates" no bar a.ainst the claimant if the 
attachment is withdrawn within one year ot the dismis- 
of his claim. This ptinciple. however, does not 
apply to an unsuccessfal decree holder against who™ 
an order allowing a claim is made. If a decree-holder 
fTils to bring a suit under 0. 21, K. 63 to set aside an 
order allowing the claim, then the order becomes con- 
clusive against him and he can no longer assert the 
right he claims against the property released from 
attachment by the order on the claim petition. {.Fail 
J rT j.aJ Chamrii, /.) PREMSUKH n -SaTVA- 
NARAIN. 24 Pat. 408 = A.I.E. 1946 Pat. 485. 

—0. 21, B. 65 — Scope — Order on claim —Decree 

in suit to set aside— Operatiou and 

—Extent of. See C. P. CODE, O. 21, HR. 5b AND 63. 
(1946) 2 M.L.J. 89 (P.B.). 

0_2l,'^-^^—Scepe of suit— Suit iy decree- 

limited to deter minatton of right of parts- 

culctr ^ .. j /-N /II -D fA. 

Where a decree*holder files a suit under O. 21» R. W. 

C P Code, after a claim petition in respect of the pro- 
nertv in suit preferred by the judgment debtor as she- 

baitof a deity was allowed, the scope of hts suit is not 

limited to the determination of the question whether 
that particular claimant has any right or not. The right 
which the plaintiff asserts is that the property belonged 
to the judgment-debtor and was consequently saleable m 
execution of the decree obtained by him. If it is held 
bv the Court that the property is trust property and does 
not belong to the judgment-debtor personally, then also 
the plaintiff's suit must fall. The deity m that event 
would be regarded as one of the beneficiaries under the 
trust and it is enough that one of the benefijiaries pre- 
ferred a claim under O. 21, R. 58 of the Code and dis- 
puted the aUenability of the property which was attach- 
ed bv the decree-holder. {Mukhenea and Blank JJ.) 
PURNA CHANDRA CHAKRABARTY ^ ATV- 

201 1 C. 557 « 15R.C. 234 = 46 C.W.N. 477— 
AJ.R. 1942 Cal. 386. 

0 . 21 , R* 63— Scope of suit under— Claim order 

infavourof person in adverse possession— Suit by 
decree-holder to set aside— If arrests adverse possession 
See ADVERSE POSSESSION— INTERRUPTION. (1943) 

1 M.L. J. 212. 

21, R. ^ZScope of suit--Validity of decree 

under exeiUtion^Claimant^ if can question ^ 

Per Miner. /. — The claimant cannot be allowed in a 
suit under O. 21, R. 63. C.P. Code, to question the 
validity of the decree under execution to which he was 
not a party and by which he is not directly affected. 
{Mitier and fCkundkar^ fj ) MaHOMED HASHT^ AU 

KHAN V. Iefat Aka Hamipi Begum. 200 1 -C- 392 
=15 R C 7=46 C.W.N. 561 = 74 CX.J. 261=® 
A.I,R.' 1942 Cal. 180. 

O. 21 , R. 63— after sale hy defeaU 

id claimant— Effect of decree in, on $ah—‘Tf astde— 
Eormal order setting aside sale not esstnital'^dltght of 
decree-holder to execute decree afresh— Duty of execut- 

*^m«e^after a claim to attached property under 0. 21, 
R. 58, C, P. Code, is rejected the attached property is 
put up for sale and purchased by the decree-holder and 
full satisfaction of the decree is entered, and subsec 
quently a suit brought by the defeated claimant under 
O. 21, R. 63 is decreed, the decree-holder and the judg- 
ment-debtor both being parties to such suit, the effect 
of the decree obtained by the claimant Is to set aside the 
and no formal order to tha^t effect is required! 
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The decree-holder auction purchaser should in sucli 
cases be allowed to execute his decree afresh, provided 
there is a total failure of consideration, that is to say, 
he loses by the suit the entire property purchased by him 
in auction. The absence of a formal order of the 
executing Court setting aside the sale is no bar, and it is 
the duty of the e.xccuting Court in the exercise of its 
inherent powers to grant relief. {Manckar Loll and 
Ckanetjs, jj.^ Mt. PrBf Umatul Rasul v. mt. 
Lakho Kuer. 20 Pat 261=195 T.C 395=7 
BR. 921=14 RP. 119=22 Pat. L.T. 955=: 
A.I.R. 1941 Pat. 405. 

O. 21, R. 63 — Scope — Usufructuary mortgaget 

— Objection to attachment — Rejection — Suit to set aside 
order — hTaintainability — Plea by decree-holder that suit 
is not maintainable— Sustainability. 6'/^ C. P. CODE. 
O. 21, Rr. 58 AND 63. 21 Pat. 300. 

O. 21 . R. 63 — Successive attachments — If giv( 

rise to fresh causes of action for claim and suit against 
adverse order. 

A defeated claimant who has instituted a suit under 
O. 2l, R. 63, C. P. Code, is entitled to let his suit be 
dismissed when the execution petition in which he pre- 
ferred the claim is dismissed, because the property is no 
longer in clanger of being sold, and he can completely 
ignore the decision against him under 0. 21, R. 63. 
When a fresh attachment Is thereafter made, he can 
institute a fresh claim and a fresh suit on a new cause 
of action. {Rowland, /.) BaDRI DaS v. CHOW- 
DHURY Mangaraj DAS. 8 Cut. L.T. 93. 

0.21, R. 63 —Suit to set aside order dismiss- 
ing objection to attachment — Proof required of 
plaintiff— Decretal amount less than value of pro- 
perty — Valuation for jurisdiction. 

In a suit under 0. 21, R. 63, C.P. Code, to set 
aside the summary order dismissing the objection 
of the plaintiff to the attachment of the property 
in suit in execution of a decree, the plaintiff mast 
establish his title to the property as against the 
judgment-debtor. The value of the suit for pur- 
poses of jurisdiction is the decretal amount where 
it is le'^s than the value of the property. (Pollock, 
J.') Radhabaiv. Madhorao. I.Lk. (1944) Nag. 
783=1944 N.L.J. 306=A.I.R. 1944 Nag. 

308. 

-O. 21. R. 63— Suit under— Nature and 


iV. ua— .JUil ...... 

scope of— If in the nature of appeal from order 
on claim petition proceeding independent of 
claim. See CP. Code, S. 144. (1942) 2 M.L.J. 
791. 

O. 21, R. 63— under— Onus -Shifting 

— Presumption of fraud, if can be made* 

The plaintiff in a suit under 0. 21, R. 63, C. P* 
Code, has the initial burden upon him to show 
that the property is not liable to attachment, for 
the reason that it has in fact been attached by fnc 
order of a Court, just as he would have an initial 
burden upon him to show that he had a right to 
property which he was seeking to recover from 
the possession of another, but there is no reason 
why the burden should be greater in the former 
case than in the latter. The plaintiff discharges 
his initial burden by showing that there has been 
in his favour a transfer which makes him the 
ostensible owner of the property in “ 
there is nothing else, there is no reason why ^ 
Court should make a presumption in favour or 
fraud. On the other hand, if circumstaiiccs ?ir? 
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made to appear from which a reasonable infer- 
ence of fraud can be drawn, there would doubt- 
less be a burden upon the plaintiff to rebut the 
inference. (Allsop and Malik, JJ,) Amar Nath 
z/. Dwarka Das Jai Kishun DasSw I.L.R. 
(1944j A. 737=219 I.C. 27=18 R.A. 26=1944 
A.W.R. (H.C.) 253=1944 O.A. (H.C.) 253= 

1944 A.L.W. 579=1944 A.L.J, 371=A.i.R. 

1945 A. 42. 

'O. 21 R- 63 — Suit under — Reliefs which 

Court is competent to give. 

In a suit under O. 21, R. 63, C. P. Code, the 
plaintiff could obtain only a declaration about 
the interest which he claimed in the attached 
property. The Court trying the suit is not to sit 
in some way in arpeal over the executing Court, 
but it IS only to give a declaration that certain 
property is not to be attached m execution of 
certain decree; it is required quite independently 
to give a declaration about the rights of the par- 
ties in the property sought to be attached. It is 
no part of the business of such a Court to decide 
what the execution Court ought or ought not to 
do. A wrong order of the execution Court is to 
be set right in an appeal against it. (Allsop and 
Hamilton, JJ,) Banwari Lalram Bharo>ey v. 
Mansay Lakhan San. I.L.R. (1944) All. 496 = 
219 I.C. 509=1944 A.L J. 439=1944 O.A.(H.C.) 
241 = 1944 A.W.R. (H.C.) 241=1944 A.L.W. 
438=A.I.R. 1945 All. 22, 

— 0. 21, Rr. 63-A and 63-B, (Patna) — Scope 

— Debtor of debtor failing to pay under 0. 21, R 
46 (3)--Procedure — F ailure to apply under 0. 21 
R. 63B — Garnishee bank going into liquidation 
—Subsequent application by decree-holder for 
order against liquidator of bank — Sufficiency — 
Right to preferential payment or to levy execu- 
tion against liquidator. See C.P. Code, O. 21, R. 
46 (3). 21 Pat. 287. 

0.21 R, 63-H (Patna amendment)— Gar- 

nishee proceedings in execution of decree of 
Small Cause Court — Appeal — Maintainability. 

O. 21, R. 63-H, C.P. Code (Patna Amendment) 
does not confer a right of appeal in garnishee 
matters where no appeal ordinarily lies, e.g., in 
execution of a decree of a Small Cause Court 
in that Court itself. The remedy of the garni* 
shee is by way of a motion to the Pligh Court. 
(Agarwala, J.) Jagadish Chandra Deo v, Rai 
Pada DhaL 196 I.C. 66=7 B.R. 993=14 R.P. 
175=22 Pat. L.T. 396=:A.I.R. 1941 Pat. 

458. 

-0. 2l, R. 63 B, and C. (i) (Rsing.)— Scope 

and object of--Garnishee, if can question his 
Itahilxty after order under 0. 21, R, 63 (^r) (1). 

R^63 B of O. 21, C. P. Code (Rangoon High 
Court) is designed to give the garnishee ample 
opportunity of disputing his liability to pay the 
amount or disputing his liabiltiy to pay anything 
or of showing that the amount of the debt is 
less than that mentioned in the notice. When a 
garnishee fails to appear in answer to the notice 
under R. 63 B and an order under R. 63 C (1) is 
made, it is the final determination of the question 
as to the liability of the garnishee to pay the 
debt and as to the fact that the debt is not less 
than the amount mentioned in the notice of 
attachment and h§nc« thg garnishet is not <?nti- 
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tied to raise those questions thereafter. (Mya 
Bu,J.) Singer Sewing Machine Co. v.JSurath 
Singh. 1941 Rang. L.R. 177=195 I.C. 520=14 
R.B. 43=A,I.R. 1941 Rang. 197. 

O. 21, Rr. 64 and Applicability — Sale 

by Receiver or Commissioner— If sale by Court — 
i Levy of poundage — Practice — Sind Chief Court 
Rules. 

A sale made by a private person who was appoin- 
ted Receiver or Commissioner for the purpose 
by the Court at the request of the parties is not a 
sale by the Court. Rr. 64 and 65 of O. 21, C. P. 
Code, are not applicable to such a sale. No 
poundage can be levied on the sale proceeds in 
such a sale as in the case of a Court sale under 
the Rules of the Court. The levy of poundage is 
not justified by Item V in the Table of Process 
Fees under the Sind Chief Court Rules. {Weston, 
J.) Brijrattan Jitmal V. Kallianji. I.L.R. 
(1942) Kar. 196=202 I.C. 631=15 R.S. 52= 
A.I.R. 1942 Sind 112. 

O. 21, R. 64 — Applicability — Sale of tenure 

under S. 163, Bihar Tenancy Act— Option of 
decree-holder — Power of Court. See Bihar 
Tenancy Act, S. 163 (2) {b). 22 Pat. 628. 

O. 21, ‘R. 64— Discretion — Valuation of 

property— Executing Court — If bound to value 
property and order sale of only part — Judg^ 
ment-debtor not asking for exercise of discretion 
— If can raise objection in second appeal. 

Under 0. 21, R. 64, C.P.Code, it is not incum- 
bent upon the executing Court to value the pro- 
perty to be sold, except in cases where the Bihar 
Money-Lenders Act applies, and to order a sale 
of part only of the property if the proceeds of 
such part would in the opinion of the Court, be 
sufficient to satisfy the decree. The Court has 
no doubt a discretion to order the sale of part 
only of the property. Where the Court is not 
asked to act under O. 21 R, 64, by exercising Us 
discretion to sell part only of the property atta- 
ched, it is not open to the judgment-debtor to 
raise that point in second appeal and complain 
that the executing Court has failed to exercise 
its discretion and therefore the case shpuld be 
remanded. The High Court will not in speond 
appeal entertain anew point for the first time, 
where that involves and further investigation of 
facts. {Harries, C. J. and Chatterji J.) Badri 
Narain Singh v. Chander Mauleshwar Prasad 
Narain Singh. 197 I.C. 361=8 B.R. 194=14 
R. P. 296=22 Pat. L.T. 855=A.I.R. 1942 Pat. 
152. 

O. 21, Rr. 66 and 90 — Absence of procla* 

maiion— Validity of sale. 

A sale held in the absence of a proclamation 
which is obligatory under R. 66 of 0. 21, cannot 
be maintained. {Saihe, S,M.) AIanohari Saran 

Ram Kishore. 1942 R.D. 976 (2)=1942 O. 
A. (Supp.) 533 (1)=1942 A.W.R. (Rev.) 507(1) 
= 1942 O.W-N. (B.R.) 794 (2). 

O. 21, R. 66 — Non-compliance with-^ 

Effect. 

The failure to issue a notice under 0. 21, R. 66 
before the issue of the ^ proclamation of sale 
amounts only to a material irregularity and does 
not vitiate the whole proceedings. (Binney, F.C.) 

Gakgaohai V. Avmm, 1943 503* 



iV9 THE QUINQUENNIAL DIGEST, 1941—1945. U85 


0. P. COBB (1908), 0. 21, Br. 66 and 22. 

O, 21, Br. 66 and 22— Non’Service of 

notices under — Validity of sale. See C. P. Code, 
O. 21, Rr. 22 AND 66. 48 C. W.N. 346. 

—O. 21, Rr. 66 and 9,0~-Proclamation contain- 
ing 7nis leading description oj property — Validity 
of sale. 

Where a proclamation contained vague, inaccurate 
and misleading description of the property, a sale in 
pursuance of it will seriously prejudice the judgment- 
debtor and cannot be allowed to stand. {Tekchand and 
Beckett, //.) BHAGWAN SINGH v. BaRKaT RaM. 
207 I.O. 661=16 B.L. ll=A.I.B. 1913 Lah. 129. 

O, 21, R. 66 — Sale postponed and held at 

another place — Absence of new proclamation — 
Effect. 

It is not merely an irregularity when a sale is post- 
poned and held at some other place without any actual 
new proclamation. [Grt/le, C J. and Sen, /.) FaKIRA 
Mahadji 2 /, SangidaS. I.Ii.R. (1911) Nag. 691 
218 X.O. 447=18 E.N. 18=1911 N.L. J. 216=A.I.E. 
1941 Nag. 199. 

^O. 22 Rr. 66 and 90— proclamation 

showing the property wrongly as attacked — If a 
material irregularity. 

The showing of the property wrongly as attached is 
not a material irregularity vitiating the sale because 
that fact could not possibly have affected the would-be 
purchaser one way or the other. (^Satke, S.M, and 
Acton, A.M.) BEHARI LAL ShUKLA V. KaILASH 
KUNWar. 1915 B.I>. 81== 1946 A.W.B. (Rev.) 36 

(a). ' 

"0. 21, E. 66 (Lahore) — Sale proclamatiou— 

Value of property given by party — Duty of Court to in- 
clude. Barkat Ram v, Bhagwan Singer, [See Q. 
D. 1936— ’40 Vol. I, Col. 1659.] 191 I.O. 612=13 B. 
L. 307. 

0.21, Rr. 66 and 90, Proviso (Patna Amend- 
ment)-— Scope — Decree in respect of loan — Executing 
Couit proceeding under O. 21, R. 66 — Sale— If invalid 
— Waiver by judgment-debtor — Effect of. See BIHAR 
Money-lenders (regulation of transactions) 
act, SS. 13 AND 14. 22 Pat. 631. 

O. 21, R. 66'— Scope— Duty of Court and decree- 

holder in fixing price — Failure to carry out obligations 
imposed by rule— Effect on sale. See C. P. CODE, 
O. 21, R. 90. (1915) 1 M.L. J. 229 (P.O ). 

;-0, 21, R.66 (1) (e ) — Further inquiry to get 

particulars of property — Whether can be made, 

A further enquiry is not precluded by the terms of 
the amended R. 66 Cl. (e) of R, 66 (1) provides in so 
many words that the proclamation shall specify as fairly 
and accurately as possible '‘every thing which the Court 
considers material for a purchaser to know in order to 
judge of the nature and value of the property. For this 
purpose, it may be necessary for the Court to hold some 
kind of inquiry, the nature and scope of which will of 
course, depend on the circumstances of each case. 
{Tekchtmd 4nd Beckett, //.) BHAGWAN SiNGH v, 
Barkat Ram. 207 LC. 561=16 R.L. ll=A I.E. 
1913 lAh. 129. 

0.21, R. 66 (2)— Poifwre to issue notice 

mder-^If a material irregularity when party is 
aware of date of drawing up^ of the proclamation. 
The failure to issue a notice under O. 2l, R, 66 (2), 
C.P.Code, would not amount to a material irregularity 
as matter of fact the parties are aware of the 
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date on which the ^ale proclamation will be drawnun 
{Sathe, S.M. a fid Acton AM.) BEHARI Lal Shoku 
2^. Kailash Kunwar. 1916 R.D. 31=1916 AWE 
(Rev.) 36 (2). ’ ’ 

0 . 21 , R. 66 ( 2 ), (Patna Amendment)— Scope 

— If repugnant to or inconsistent wfith Bihar Tenancy 
Act, S. 163- A. See BIHAR TENANCY Act (AS 
AMENDED IN 1937), S. 163-A. A.LR. 1911 Pat 64 
(P.B.). 

——0. 21, Rr. 66 (2) (b) and ailure to 
mention it, sole proclamation rtVenue assessed on pro’, 
perty—If materia/ irregularity— No separate revenue 
fixed on portion of estate sold. 

The failure to mention in the sale proclamation the 
levenue assessed on the property as required by 0.21, 
R. 66(2) ((^•), C. P. Code, is a material irregularity 
within the meaning of O, 21, R. 90, where it is possible 
to state the amount accurately or even approximately. 
But the rule has no application to a case in which the 
property sold is a portion of an estate upon which no 
separate revenue has been fixed. {Sir Maahavan 
Nair.) NaGANNA NaIDU V. VenKATRAVULU 
Naidu. 68 L.W. 451-=49 O.W.N. 820 = 1945 P.W 
N. 377 =■ 1915 M.W N. 620^A.I.R. 1916 P.O. 178= 
(1946) 2 M.L.J. 259 (P.C.). 

O. 21, Rr. 66 (2) (e) and 90 — Sale procla^ 

ntaiion — Annual rent of house in city, not stated 
— Material irregularity. 

In order to arrive at the valuation of house property 
in a city the test is to ascertain its annual rent or income 
and to arrive at a valuation of the house according to 
the market rate prevalent at the time. The omission to 
state such annual rent in the sale proclamation is a 
breach of the statutory obligation re.sting on the Court 
under the provisions of R. 66 (2) {e) of 0, 21, and 
amounts to a material irregularity in the publication of 
the sale and vitiate.s the same, {fl'homas, C.J.attd 
Ghulam Hasan, J.) .S. L. SWING v, BRIJ GOPAL. 

18 Luck. 617=205 I.O. 68«16 R.0. 383=1943 O.W. 
N. 16=1942 O.A. 611«A.I.R. 1943 Oudh. 204= 
1942 A.W.E.(C.C.) 363. 

0.21, R.66 (2) (e ) — Sale proclamation- 

Contents — Inclusion of estimated value according 
to both parties — Desirability. 

Jt is desirable that the sale proclamation shall include 
the estimate, if any, given by either or both the parties. 
It would be a leasonable method to enable the purchaser 
to judge the value of the property. {Shirreff, S.M, and 
Satke,J.M.) BaJJABI BEGUM v. DWARKA DiiSS. 
1912 R.D. 697=1912 O.W.N. 669=1912 AW.B. 
(Rev.) 131*1912 O.A. (Supp.) 167. 

O. 21, R. 66 (3) and R. 90— Failure to file 

sale statement— Effect on sale. 

The omission to hie a sale statement as required by 
R. 66 (3) of O. 21, is no more than a mere irregularity 
and in the absence of an objection under K. 90 of that 
order the sale cannot be set aside on that ground ^ 
being void ab inido. {JBinmy, F,Cf) RAMNATH v, 
Kanhaiyalal TULSIRAM. 1913 N.L.J. 120. 

“ '0. 21 Rr. 67 and 90 — Omission to affix sale prtr 

clamition in Collectors office — If material irregularity 
— Collectors office and court sittmied in same compoutid. 

Ordinarily, the omission to afiix the sale proclama* 
j tion in the Collector’s office as prescribed in C, P. 
Code, O, 21, R, 54, read with R. 67, would be a 
material irregularity. But where the Collector’s office 
i and the Court are situated in the same compound and 



il81 CIVIL, CRIMINAL AND REVENirk., 1182 


0. p. OODfS (1908), o. 21, Rr. 68 and 90. 


a copy of the proclamation was duly affixed in the 
Courti it can hardly amount to a material irregularity, 
(Str Madhavan Natr,) NaGANNA Naidu v. 
VENKATRAyULU Naidu. 68 Jj. W. 451= 19 G.W.N 
820 = iy45 P.W.N. 377 = 1946 M.W.N, 620 = 
A.I.R. 1945 F.O. 178 = (1945) 2 Mrj.J. 259 (P.O.). 

“"■“■0. 21, Rr, 68 and 90 — Sale within 30 days of 
proclaniaUoft — Legality, 

A sale within 30 days of the proclamation is contrary 
to R. 68 of O. 21 and is likely to result in substantial 
injury to the debtor and is liable to be set aside. 
{_Sathe, S.M. and Koss^ A,M.) GhANI HaIDER v. 
ABDUL BaQaR. 1943 O. W.R. (B.R.) 90 = 1943 O A. 
(Rev.) 41 (2j = 1943 R.D. 90=1943 A.W.R. (Rev.) 
41 ( 2 ). 

O. 21, R. 69 — Acceptance of am ins proposal to 

postpone sale to alternative dates without fixing any time 
'---Material irregularity. 

Obiter : Where the Court merely allows a proposal of 
the amim to postpone a sale to alternative dates without 
fixing any time, the Court fails to comply with the 
requirements of R, 69 of O. 21 and it amounts to a 
material irregularity. {Yorke, /.) MahaBIR PRaSaD 
V, SaRJU DEVI. 1943 A.L.W. 323. 

O. 21, Rr. 69 (1) and 90 — Adjournment of 

sale — Non-compliance with statutory obligation to 
specify date and time of the adjourned sale^Matetial 
irregularity. 

Under O. 21, R. 69 (1), there is a statutory obligation 
on the Court when a sale is adjourned to specify not 
only the day but the hour also of the adjourned sale 
and any breach of such a requirement woula amount to 
a material irregularity in the conduct .of the sale. 
ifThomas^ C,J, and Ghulam Hasan^ Jf) S. L. SWING 

V, BRIJ GOPAL, 18 Buck. 647=1942 A. W.R. {O.C ) 
363=205 I.O. 68 = 16 R,0. 383*1943 O.W.N. 15= 
1942 O.A. 641=A,I.R, 1943 Oudk 204. 

O. 21, Rr, 69 and 90—Sa/e held on date not 

specified in sale proclamation and to which it was not 
adjourned — If nullity. 

An execution sale could not be held on the date 
specified in the sale proclamation. On that date the 
Court stayed the sale until further orders and directed 
the matter to be put up before it on a later date, when 
the Court vacated the stay order and fixed a date for 
sale. As the bid was too low on the date so fixed, the 
sale was held on the following day. 

Neldt that the sale was not a nullity out and out, but 
that there was undoubtedly a material irregularity 
which would entitle the judgment-debtor to get the sale 
set aside in an appropriate proceeding under O, 21, 
R. 90, C.P. Code. {Mukherua and Roxburgh^ Jj.) 
ASalata Bose v. Manindra Nath. I.L.R. (1941) 
2 Cal. 570=201 I.C. 150=15 R.C. 141=45 C.W 
N. 987=A.I.R, 1942 Cal. 275. 


0.21, R. 69 — Scope — Breach of Adjournment 
sale beyond 14 days — Sale — If null and void. 

A breach of the provisions of O. 21, R, 69, C.P. 
Code, e.g.i adjournment of a sale for more than 14 days 
does not involve any question of jurisdiction of the 
Court to hold the sale so as to render the sale void and 
a nullity. {^FomI Alt and Meredith, //.) ShEO 
DayaL NaRain V. MOTI KuER, 21 Pat. 281=200 
I.C. 782=15 R.P. 9=8 B.R. 720=1942 P.W N 
202 = 23 Pat.L.T. 139=A. I ,R. 1942 Pat. 238. * * 


O. 21, R. 69 (2) (Ma<3ras Amendment)— 

Scope— Contravention of— Material irregularity — Sale 
%df(mrned Uyond 30 days emd held without fresh pro- 


0. P. CODE (1908), O. 21. Rr. 71, 86 and 87. 

clamation — If illegal or nulhty-^Setting aside— 
Grounds. 

It is a material irregularity to adjourn a sale for more 
than 30 days in contravention of O. 21, R. 69 (2), as 
amended in Madras, and to hold the sale again without 
a fresh proclamation. If there was a proper proclama- 
tion to start with , and if the only ground of attack is 
that the total period of adjournments exceeded the 
period of 30 days fixed in O. 21, R. 69 (2), (Madras 
Amendment), and that the sale was held without a fresh 
proclamation, it cannot be held that the sale is illegal or 
a nullity; the sale will be set aside only if substantial 
loss is proved. {JCrishnaswamt Ayyangar and Somayya, 
JJ.) SUBBANNA V. SATVANARAYANAMURTI. 213 

I .C. 325=17 R.M. 77=56 L.W. 523=1943 M.W, 
N. 826=A.I.R. 1943 Mad. 739=(i943) 2 M.L.J. 
295. 


O. 21, R. 71 — Applicability— Resale by order of 

Court on report by plaintiff due to purchasers default 
to deposit 25 per cent. 

O. 21, R, 7l, applies to all cases in which a sale is 
necessitated by the default of the auction purchaser. 
{^Almond /X\) DuRaNI BIBI v. HaJI GhuLAM ShaH. 
214 I.C. 97=17 R.Pesh. 5=A.I.R. 1944 Pesh. 
27. 


O. 21, E. 71 — Certihcctt — Absence of or defect 

in form — Effect, 

Neither the absence of a certificate of the officer con- 
ducting the sale as to the amount of default nor the 
furnishing of a certificate in an improper form would 
prevent the court from recovering the deficiency on a 
resale from the auction purchaser. (^Almond J.C.) 
Durani Bibi V. Haji Ghulam Shah. 214 I.C. 97 
=17 R. Pesh. 5 = A.I.R. 1944 Pesh. 27 


O. 21, R. 71 — Order under — Appeal — Dispute 

between rival decree-holders. 

It is true that a decision under O. 21, R. 71 C.P. 
Code, is ordinarily subject to appeal where the dispute 
lies between eithei a judgment debtor or a decree-holder 
and the defaulting purchaser, and the interest of either 
the decree-holder or the judgment-debtor has suffered by 
the default of the previous purchaser. If however, the 
matter is one between two rival decree-holders, and the 
judgment-debtor does not enter into the picture at all 
and the decree-holders themselves are the purchasers one 
in the earlier sale and the other in the latter, the matter 
must be treated as one in revision. {Grille, C.J. and 
Sen, /.) Fakira Mahadji v. SangidaS. I.L.R* 
(1944) Nag. 584=218 I.C. 447=18 R.N. 18= 
1944N.L.J.216=AJ.R. 1944 Nag. 199. 

O. 21, ^.71— Right to apply— Failure hy pur* 

chaser to deposit per cent, — Assignee-decree-holder — 
Application by for realising amount payable by 
purchaser — Maintainabil ity. 


An assignee decree-holder is entitled to apply under 
O. 21, R,7i, C.P. Code, for realising the amout payable 
by an execution purchaser who has failed to deposit 
•he initial 25 per cent, of the sale price as required by 
R. 84 of O. 21 C.P. Code, and who has to make good 
.he deficiency caused by the property being re-sold for a 
[csser amount. {K uppuswamy Ayyar, /.) KaNNA- 
IHAL AClil Vaduganathan Chettiab. 58 
L.W. 40=1945 M.W.N. 120=A.I.R, 1945 Mad. 
349=a945) 1 M.L.J. 322. 

0. 21, Rr. 71, 86 and 87 — Scope— Default of 

purchaser in paying balance of sale price— Re-sale^ 
Application for — When to be made— ^Delay caused in 
re-sale— Deficit sale price — Liability of puchaser— If 
affected— Right of decree-holder to order against default" 
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0. r. OO0E (1908), O, 21, Rr. 72 and 77 

ting purchaser — Limitation Act, Art. l8l. SIVASUBRA- 
MANIAM CHETTIAR V. MURUGESA MUDALIAR. 
\See Q D. 1936-*40 VoU I Col. 1664.] 193 I.C. 225 
«13R.M.646. 

0. 21,Rr.72ana 77 (l)-~Decni-Aaid^r pur- 

chasing ftiovable property sold in auction — If can set-off 
decretal amount against price. 

Even where the property sold in Court auction is 
movable property if it is bought by the decree-holder, 
he is not bound to pay the price in cash but can give a 
receipt in set-oH against his decretal aniout, {Sat/ie, 
S.M.) Maklranu Singh hHEORAj Singh. 1943 
R.D* 170=1943 A W,R. (Rev.) 71, 

0.21, Er. 72 and SQ—Itmits to the right of 

set-off of decree^holder auction piirchO'Se> Froper pro- 
cedure where other decrees against same judgmeni-deOtor 
are under simultaneous execution. 

The right of a decree-holder auction purchaser to set 
oh the deposit as well as the purchase-money against tne 
debt due to him, under O. li ii. 72, (2) is subject to 
the provisions of S. 73. Hence when other decrees 
against the same judgment-debtor are under simultane- 
ous execution, the auction purchaser should be ashed to 
deposit the purchase-money according to Rr. 154 and 85 
of O. 21 and it is only if he fails to so deposit, the Court 
can order re-sale. {^Sathe^S.M. and Ross, A.M.) Devi- 
Dayal V. Pohap Singh. 1943 A.W.R. (Rev.) 93 
=1943 R.B. 179. 

O. 21. Rr. 72 and 92S ale in favour of 

decree-holder not confirmed — Decree, tf satisfied. 
The debt due to a decree-holder is not satis- 
fied before a Court sale of the judgment-debtor^s 
property in favour of the decree-holder in execu- 
tion of his decree for the amount due to him is 
duly confirmed by the Court. {HarrieSi CJ.and 
Ahdur Rahman, /.) Megha Ram v. Moti Ram 
218 1.C.462”=18 R.L. 25=46 P.L,R. 193=A.I.R. 
1944 Lah. 325. 

— -O. 21.R. 12—S CO pe^Pur chase in contra- 
vention of-— If void — Remedy^ of judgment-debtor. 

A purchase made by a decree-holder in viola- 
tion of 0-21, R. 72, C. P. Code, is no doubt a 
fraud upon the Court, but such purchase is only 
voidable and not void; in other words it is valid 
until set aside on an application under Cl. (3) of 
0.21. R. 72, C. P. Code. If no such application 
is filed within the time limited, the purciiaser is 
entitled to realise his rights under the sale, and it 
is not open to the judgment-debtor to plead 0. 
21, R, 72 in bar of a suit for possession irrespec- 
tive of limitation and of the Court which tries 
that suit {Somayya, J.) Valliabpa Chettiar 
V. Muthxi KotJNDAi. 1941 M.W.N. 988={1941) 
2M.LrJ,943. 

— Ot 21, R. 72 (1) (as amended) 
h older' s right to bid. 

Under O, 21, R. 72 (1), C. P. Code, as amended 
in January 1936, the decree-holder is entitled to 
bid for and purchase the property in the absence 
of an express order to the contrary by the Court 
iPhatterji and Meredithi JJ.) Dhirendra Nath 


C. P. CODE (1908), 0. 23, Rr. 84 and 86. 

not render the sale invalid. (Sathe, S.M, and 
Ross. AM.) Ghani Haider v. Abdul Baqar 
1943 O.W.N. (B.R.) 90=1943 O.A. (Rev,) 41 
(2)=1943 R.D. 90=1943 A.W.R. (Rev.) 4 i 
( 2 ). 

0. 21, R. 77 and S. 151 — Sale of movable 

property— When becomes absolute— Refusal to 


confirm sale completed by Kurk Amin, if canht 
justified under S. 151, C. F. Code. 

Under O. 21, R. 77, the sale of movable pro- 
perty becomes absolute on the granting of a 
receipt for the purchase* money. Hence when a 
Ivurk Amin accepts the highest bid and the sale 
! price and issues a formal receipt to the purchaser 
the sale becomes complete and absolute and itis 
not open to the Court when the matter comes 
bctoie it on report from the Kurk Amin to refuse 
to confirm it. Where a Court does so refuse and 
order resale its action cannot be justified under 
S- 151, because it could neither be invoked to set 
at nought the express provisions contained in 
0. 21, K. 77 (2) nor to validate an order which is 
clearly against the provisions of law. (Sathe, 
S.M. and Ross, J.M.) Jairaj Singh v. Ram 
Sarub. 1943 K.D. 8=1943 O.W.N. (B.R.) 8= 
1943 O.A. (Rev.) 1 (lj=1943 A.W.R, (Rev.) 

1 U). 

0. 21 R. 84— Bid on behalf of temple— 

Failure to deposit dS per cent, — Deficit on 
resale — Nature of liability. Lokman v.MotiUiI, 
[see ,Q.D. 1936— Vol. I. Col. 1606.) I.LR. 
(i941).Nag. 485. 

0. 21, R. Delay in making deposit— Vali- 
dity of sale. 

Delay in making a deposit under 0. 21, R. 84, C, P. 
Code, is no more than a material irregularity which d(^s 
not vitiate the sale, unless it has caused substantial 
injury. {,Rau,F .C.^ BlHARI LaL v. FaKIR ChaNB. 
1946 N.L.JT. 61. 

O. 21, Rr. 84 and 71— Sale when com- 
plete— Deposit when to be made — ^Forthwith, 
meaning of— Resale if can be held on same day, 
Lokman v. Motilal. [see Q.D. 1936— 40 Vol. I* 
Col. 1667.] I.L.R. (1941) Nag. 485. 

0.21, Rr. 84 and SS—S cope— Purchase by 

decree-holder — Deposit of difference between sale 
price and decree amount— Failure to deposit 
within 15 days amounts due to other creditors oy 
way of rateable distribution— If ground for set- 
ting aside sale. 

Itis not the duty of the decree-holder-pur- 
chaser under 0.21, Rr. 84 and 85, to pay.- 
l5 days from the dale of the sale, that portion oi 
the amount that may be payable 
other creditors who may claim rateable distritm- 
tion under S. 73, C P. Code, over and above tne 
amount deposited by him into Court, 1 

ing the difference between the amount for yhi 
he has purchased the property sold an^ tne 
amount due to him under the decree. The Lour 
has therefore no jurisdiction to set aside a saic 

the ground that the decree-holder-purchas 



with Rr. 77 and BS— Effect. 

Unless there is substantial injury, the mere 
^^^c^mpliance with Rr. 77 and 85 gi 0, 21 wpuld 


Varalakshmamma V . Jannayya. 213 DC* 
=17 R.M. 3=1943 M.W.N. 143=56;L.W. W 
=A.I,R. 1943 Mad. 318=(1943) 1 M.L.J. 
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0. P. CODE (1908) 0. 21, B. 84 (1). 

—0.21 R. 84 (1) — Non-compliance with — 

Sale if vitiated. SeeC. P. Code. 0. 21, Rr. 90 
AND 84 (i). 1942 R.D. 982 (2). 

-O. 21,Rr. 85 and 86 — Decree-holder pur- 
chaser — Right to property sold —Conditions — 
jyj on-compliance with— Effect, 

A decree-holder purchaser Is entitled to the 
property sold at the auction only if he pays the 
purchase price or if he gives a receipt in full for 
the decretal amount. Where he does neither he 
is not entitled to the property and under R. 86 of 
0. 2i, C. P. Code, the Court itself is bound to 
order re-sale of the property. {Sathet JM.) 
KHEDUt/. ECalika. 1942 A W.R, (Rev.) 119= 
1942 R.D. 274=1942 O.W.N. (B.R.) 208=1942 
O.A. (Supp.) 136. 

0.21, R. 86— Default of payment by pur- 
chaser — Sale, if nullity. Annapurna Dasi v- 
Bazley Karim, Q.D. 1936— '40 Vol. 1, Col. 
33U0.J 193 I.C 390=13 R.O. 389=A.I.R. 1941 
Cal. 85. 

.Q 21, R. S6 —Scope and effect of— -Position 

of auction purchaser depositing purchase money 
after due date— Deposit by rudg mem-debtor also 
in the meanwhile — Effect. 

Where the auction-purchaser fails to deposit 
the purchase money within the due date, under 
O. 21 R. 86 there is an automatic cancellation of 
the sale and he ceases to have any interest in 
property sold and a duty is laid on the Court to 
resell the property. Where the auction purcha- 
ser deposited the money after the due date and 
the judgment-debtor had also in the meanwhile 
deposited the requisite amount before a resale 
was held there need be no resale. (Mulla, /.) 
Inam-ul-Lah Mahomed Idris. I.L.R. (1943) 
All. 580=208 I.C. 3=16 R A. 63=1943 O.W.N, 
(H C.) 192=1943 ALW. 305=l!:,43 A.L J, 
242=1943 A.W.R. (H.C } 126=1943 O.A. 

(H.C.) 126=A.I.R. 1943 Ail. 282. 

«0.21, R, 86-5tro^^ of— Powers of Court 


as to forfeiture of deposit and as to resale 
While 0. 21, R. 86, C. P. Code, is discretionary 
in respect of the forfeiture of the ith deposit 
made under R. 84 it is not so in the case of a 
resale. 0. 21, R. 86 is mandatory in the latter 
case. iSaihe, S.M. and Ross^ A.M^) Ram 
Shankar v. Inayat Husain. 1943 A.W.R. 
(Rev.) 248 (l)=i943 R,D.240. 

0.21, R. 88 — Object of—Powers of execu- 

tinsr Court acting under. Munnalal v. Gopilal. 

Q.D. 1935— ’40 Vol. I, Col. 1669.] I.L.R. 
(1941) Nag. 150=191 I.C. 217=13 R.N. 190. 

O. 21, R. Applicability— High Court 

Original Side— Bombay High Court Rules (O.5.) 
R. 491. 

0. 21, B. 89, would also apply to the High 
Court in its ordinary original jurisdiction, unless 
there are rules framed by the High Court on its 
original side which are in any way inconsistent 
with or repugnant to 0. 21, R. 89. There is 
nothing in the rules of the Bombay High Court 
(Original Side) which abrogates 0. 21, R. 89. 
R. 491 of the rules is not inconsistent with and 
does not abrogate O. 21, R. 89. {Chaglot J.) i 
Official Assignee of Bombay v. jehangir j 
SoRABji Dalal. 210 1.0. 159=16 R.B, 177=45 | 
Bom.L.R, 683=A.I.R. 1943 Bom. 336. 

QJ[).W5 


0. P. CODE (1908), 0, 21, B. 89. 

' — ; — O. 21, R. 89 — Applicability to sales in exe* 
cution of mortgage decrees on Original side of 
Bombay High Court. 

1 ^ k. 89 of 0. 21 are not inapplicable to sales held 
I in execution of mortgage decrees on the original 
I side of the Bombay High Court. The duty of the 
I Court is to apply 0, 21 R. 89 so far as the rules in 
I Ch. XXVlI of the Bombay High Court Original 
j side rules will permit. The liberty to make 
j an application under O. 21 R. 89 is a concession 
to the judgment-debtor and in the case of a 
mortgagor it is a still greater concession for the 
period of redemption is extended. It is not 
unreasonable therefore to call for strict com- 
pliance with the provisions of the rules. If no 
deposit is made of the decretal amount within 
thirty ^ days, the application to set aside the 
sale will not be entertainable even by consent of 
parties to record an adjustment of the^ decree so 
as to deprive the auction purchaser of his bargain. 
{Me Nair, J.) Bhabasunuari v. Gopeswara 
Auddy. I.L.R. (1941) 1 Cal. 147=45 C.W.N. 873 
=196 1.0.523=14 R.C. 249=A.I.R. 1941 Cal. 
159. 

O. 21, B. 89 — Application under— If can be 

combined with application for setting aside sale on 
grounds not covered by P. 90. 

An application for setting aside a sale in execution on 
grounds not covered by R. 90 may be combined with 
an application under R. 89 of O. 21, C. P. Code. (Das^ 
/.) Gour Chand Mallik v. pradyumna Kumar 
Mallik. I.L.B (1943) 2 Cal. 485=A.I.R. 1945 
Cal. 6. 

O. 21, B. 89 — Application under— If may he 

treated as one under O. 34, R, 5. 

An application to set aside a sale held in execution of 
a mortgage decree on deposit of the requisite amounts 
under O. 21, R. 89, C. P. Code, may be treated as one 
substantially under O. 34. R. 5. The applicant is not 
bound to O. 21, R. 89, merely because his counsel pro- 
ceeded on that basis or because he has offered to pay 
5 per cent, of the whole of the purchase money as requir- 
ed by that rule and not 5 per cent, of the purchase 
money actually paid into Court as required by 0. 34, R, 
5, or because he has not specifically asked for return of 
the title deeds and a reconveyance. {Das^ J.) GOUR 
Chand Mallik v. pradyumna Kumar Mallik. 

(1943) 2 Cal. 485=A.I.B. 1946 Cal. 6. 


O. 21, Rr. 89 and ^0— Applications under— 

Applicant not withdrawing application under R. 90 
— Dismissal of application under 7?. 89— ‘Not obit- 
gator y. 

It is not obligatory on the Court to dismiss an appli- 
cation under O. 2 1, R. 89, C. P. Code, in limine, if the 
applicant does not withdraw his application under O. 
21, R. 90. The requirements of sub R, (2) of R. 89 
are sufficiently complied with and satisfied if the applica- 
tion under R. 89 is not allowed to be "made*’ or ‘'pro* 
secuted’*, (i.e.) actually moved or proceeded with and 
be stayed until the disposal of the application under R. 
90. (Das, /,} Gour Chand Mallik p. Pradyu- 
mna Kumar Mallik. I.L.B. (1943) 2 Cal. 486= 
A.IB. 1945 Cal. 6. 

0. 21* B. 89— Construction— Application under 

Rr. 89 and 90— Competency— Subsequent withdrawal of 
prayer for relief under R. 90— Effect— Application 
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a. P. CODE (1908). O. 21, R. 89, 

under R. 89 -When deemed to be made— Limitation. ' 

Q.D. 1936— '40 Vol. I. Col. 1678. J RuGHNaTH . 
P. HARIRAM. 192 I.O. 10-13 a.S. 180. j 

———0.21, R. 89 — Comtt'uciiapi — SaU of property 
several lots — Setting aside — Applicemt interested in one j 
lot — Deposit of sale price of that lot and pve per cent — I 
Sufficiency — Right of auction-purckaser to insist on i 
full amount, | 

A.n applicant under O. 21, R. 89, C. P. Code, must i 
strictly comply with the terras of the rule and deposit | 
the sums of money required by the rule. The fact that J 
he is interested only in one ot the several lots in which ; 
the properties were sold in execution would not entitle i 
him as of right to apply to set aside the sale on deposit j 
only of the sale price of that particular lot plus the five ' 
per cent, thereon. The circumstance that the decree- 
holder does not object to that course will not help the • 
applicant, because the auction-purchaser becomes enii- i 
tied to the properties the moment the properties are j 
sold and if the conditions laid down in the rule are not 
complied with, he gets an indefeasible right to the pro- 
perties and it is open to him to insist that the amount 
specified in the sale proclamation should be deposited in i 
full. iJCuppuswami Aiyar^ /.) ARUMQGHATHAMMAL 
V, MANGOOMAL LUNIDA SlNGH. 218 1,0 114 = 18 ; 

B.M. 39=1944 M.W.N. 691=AJ.R. 1944 Mad. 
665=C1944) 2 M.L J. 124. 

- -0. 21, R. 89 — Deposit — Unconditional character 

of-^Amount reduced by application under S, 19, 
Madras Act lid of 1938 — Effect--^ Right of decree* 
holder te claim full deposit despite reduction, 

A deposit under 0. 21, R. 89, C. P. Code, is no 
doubt conditional, but the amount which the Judgment’ 
debtor has to pay is always subject to modification by 
Court before the final order is passed by reason of any 
error in calculation of the amount due or presumably 
by reason of any deduclion in the amount due under 
the decree by process of law. Where therefore by a 
subsequent judicial proceeding, e,g,, under Madras Act 
IV of 1938, the amount of the decree is reduced, the 
decree-holder cannot claim the right to draw out the 
deposit which is totally in excess of the amount due to 
him under the decree on the ground that the deposit is 
unconditional. {iVadsworth, /,) KaRUPPASWAMI v, 
Ibrahim. 58 Ii.w. 459 =1946 M.W.N. 676 = (1946) 
2 M.!,. J. 266, 

"O. 21, R. 89 and S. 116 — Dismissal of applica^ 

it on under <9. 21, R. 89 after consideration — Jurisdic- 
tion if exercised. 

If a Court considers on the merits an application 
0. 2R R, 39, C. P. Code, there is no failure to 
exercise jurisdiction even if the prayer is rejected. The 
exercise of jurisdiction would then be a consideration of 
the application made and the decision on it whether the 
relief claimed was granted or not, ^Hamilton, /.) 
Bala Prasad Makhak Lal ram Sarup. 1941 
E.O. 666=1941 A.W.R. (H.O.) 227=1941 O.A. 
(Supp.) 622=1941 A.L.J. 406»1941 A.i:,.W. 679 = 
1941 0,W.N. 836. 

— — O. 21, E. 89 — Deposit by agent of fudgment* 
debtor without p&wer of attorney — Sufficiency, 

A judgment-debtor making a deposit under 0 . 21 , R. 
89, C. P. Code, for setting aside an execution sale can 
pay the money through an agent who must pay it as 
such agent. It is not necessary that the agent must 
hold a power of attorney in order that the deposit may 
be alegalorvaliddeposit.lt is sufficient if the judg- 
p^’debtor directs the payment to be paid by the agent 


0. P. CODE (1908), O 21, R. 89. 

{^Leach, CJ, and IVadsworth, J.) HaNUMAYva v 

Bapanayya. I.L.R. (1945) Mad. 666 =-68 I,.W 10 
C2) =1945 M.W.N. 164 (1) = A.I.R. 1946 Mad 188 
= (1945) 1M.L.J. 66. 

— .'.'O. 21, R. 89 — Deposit of 5 per cent commission 
— If necessary when decree- holder is purchaser. 

The commission of 5 per cent, required by R. 89of 
O. 21 to be deposited should be deposited even in cases 
where the auction-purchaser is the decree-holder himself. 
{JBinney, F , C,) KamnATH v, KaNhaIyaLAL TulSi- 
RAM. 1943 N.JL.J. 120. 

O. Ill, R. SQ—’Reguirements undr--^Specifi( 

prayer for setting aside sale — Necessity — Deposit if 
diould be made along with the application. 

What R. 89 of O. 21, C. P. Code, requires is an appli- 
cation to deposit the money and the penalty of 5 per 
cent. The prayer that the auction sale should be set 
aside is implicit in the making of the deposit. The 
deposit in order to be valid need not be necessarily 
made along with the application. It would be suifici- 
ent it it is made within 30 days from the date of the sale, 
{Ghularn Dasan and IValford^ JJ,) KlSHlN LaL z/. 
llARDEVi Kuar. 20 Luck. 526 = 1946 O.W.N. 372« 
1946 A.L.W. (O.C.) 337“(1945) A.W.R. (0,0.) 236 
= 1946 O.A. (0.0. J 236. s «, ,, 1 

O. 21, R. 89 — Right to apply— Fer son acquir- 
ing interest in property under contract of sale by fudg- 
ment-debtor pending attachment--^ Application to set 
aside sole on deposit — Maintainability, 

A third party who has acquired an interest in the pro" 
perty sold by reason of a contract of sale made by the 
judgment-debtor pending attachment is competent to 
apply to set aside the sale under O. 2L R. 89 C. P. 
Code. Such a person is not seeking to enforce any 
claim against the auction purchaser to his dctriment| 
and S. 44, C. P. Code, should not be invoked to dii- 
entitle the applicant to apply. He having acquired an 
interest in the property by virtue of the contract of sale, 
ihould be allowed to deposit the amount required under 
O. 21, R. 89, C. P.Code, if he applies within 30 days of 
the sale. (^Manohar Lail^ J.) MUNDRIKA SiWGH v, 
nand Lal Singh. i9i LO. 689=7 B.R. 240=13 

B. P. 338=A.I.R, 1941 Pat. 204. 

O. 21, R. 89 — Deposit under — iViikdrawal by 

decree-holder — Suit by depositor for refund — Main- 
tainability. 

A person who makes a deposit under O. 21, R. 89, 

C. P, Code, after an execution sale, cannot subsequently 
Institute a suit for refund of the amount deposited from 
the decree- holder who has withdrawn it from Court. 
(Agarwala, J.) NaRSINGH MlSSlR v, BaBUI ShAMA 
Kurr. 1942 P.W.N. 172. 

0.21, Rr. 89 and 92-— ’Judgment-debtor ad" 

ftedicated prior to confirmation of executiof* sale— 
Decree- holder failing to preme his debt in insolvency—* 
Effect on salc^ 

VYhere prior to the confirmation of an execution sale 
the judgment-debtor is adjudicated insolvent and the 
decree-holder fails to prove his debt in insolvency and 
the judgment-debtor obtains his discharge in due course 
the failure of tha decree-holder to prove his debts in 
insolvency could not have the effect of setting aside the 
sale. {Agarwala, J.) SURAJ BALI V. GaNGA PER- 
SHAD. 194 1.0. 606=1941 O.W.N. 833=13 B.0. 15 
= 1941 O.I*.E. 610=1941 A.W.E. (0.0.) 234=1941 
O.A. 639=A.I.B. 1941 Oudh 606. 

—0. 21, R. 89 (at amended in Madrat)— 

Right to •pply’— Purchaser from fudgmeni deltor ofief 
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execution sal Application to set aside sale^Compe^ 
tency, 

A person buying from a judgment-debtor after the 
execution sale may be allowed to apply under O. 21. R. 
89, (Madras amendment) for an order setting aside the 
sale. {Leachi C . /. and Shihabuddin^ /.) LaKSHMI 
NARASAMMA z/. SatyanaravaNA 2101.0. 291 = 16 
B.M. 423= 1943 M.W.N. 517 (2) = A.IR. 1943 Mad. 
684=:(1943) 2M.L J. 151. 

O. 21y R. 89 — Right to apply — Purchaser 

judgment-debtor subsequent to sale — Application 
Competency. RUGHN.aTH v. HARIRAM. [see Q. D. 
1936-40 Vol. I, Col. 1675] 192 I.O. 10 = 13 R.S. 180. 

- — "O. 21, R* 89— to apply under — Sale of 

fruit trees as movable property. 

Fruit trees are immovable property. Hence where ; 
they are wrongly sold as movable property the judgment i 
debtor cannot thereby be denied the right to apply under 

0. 21, R. 89 to set it aside. {Shirreff, S. M. and 
SatAe,/,^.) Mohammad Husain Inam^t Hu- 
sain. 1942 A.W.R. (Rev) 496 (2)=1942 O.A. 
(Supp.) 522 C2)=1942 O.W.N. (B.R.) 704. 

-O. 21, R. 89 -Refund of deposit under — If can 

be ordered on application under S. 144. See C. P. 
CODE, S. 144 AND O. 21, R, 89. 1941 A.W.R. 
(H.C) 278. 

— O. 21, R. 89— Scope and intention— Deposit by 
judgment-debtor — Conditions of validity. Raghunath 
V. Hariram [see Q D. 1936-40 Vol. I. Col. 1679]. 192 

1. C. 10 = 13 R.S. 180. 

— — O. 21, R. 89 — Scope — Sale Jf can be cancelled 
on deposit merely of purchase money plus 5 per cent, on 
it. 

O 21, R. 89 requires that the judgment-debtor should 
pay oS the whole of the decretal amount for which the 
sale was ordered and hence the sale cannot be cancelled 
under that rule merely on the deposit by the Judgment- 
debtor of the purchase money plus 5 per cent, on it. 
{Sathe, S. M.) BRIJ LaL v, PURAN MAL, 1943 
A.W.R. (Rev.) 148 (1)=1943 R.D. 285 (1). 

— O, 21i B. 89 — Setting aside sale on entering up 

of satisfaction under 0.21% R. 2— ‘Permissibility. 

Once a property is sold in execution the sale cannot 
be cancelled on a certification of satisfaction by the 
decree-holder under O. 21, R, 2, C. P. Code, unless the 
decree holder himself happens to be the auction pur- 
chaser. {Sathe, S,M. and Dible% J, Mfi SUKHU AHIR 
Bari Tola. 1944 A.W.R. (Rev.) 307 = 1944 B.D. 
593. 

■ — O. 21. R. S9--Tender on last day passed by 

Court after closing of Treasury — Deposit next day, is 

Where a tender is made on the last of the thirty days 
allowed by Art, l66 of the Lim. Act but it is passed by 
Court after the closing of the treasury and the money is 
actually deposited in the treasury only the next day, it 
is a valid deposit because the delay was really due to 
the act of the Court itself for which the party should 
not be made to suffer. (SatAe,S.M.) ALI NEWAZ ». 

Anwari Bibi. 1944 A.W.R, (Rev.) 271. 

— -0, 21, R. 89 (1) (as amended in Madras) 

^Rigkt to apply under -‘-Per son ''deriving title '* — 
Holding an interest**— Meaning ot— Person deriving 
title in other properties— Application by — Maintain'^ 

ability. 

The title derived from the judgment-debtor which 
would entitle a person to apply for the setting aside of a 
aale under O. 21, R, 89 (1), (Madrat Amendment) 


0. P. CODE (1908), 0, 21,B, 90. 

must be in the properties the sale of which is sought to 
be set aside. It is impossible to envisage that any 
person who has at any time derived title in any property 
from the judgment- debtor should by reason of that fact 
be qualified to make applications with regard to a totally 
different property. The interest held by the applicant 
must be an interest in the property itself under R. 89, 
and it is not enough that the party should be indirectly 
affected by the sale when he has no interest in the usual 
sense such as the interest of a judgment-debtor, mort- 
gagee or even a lessee, in some cases. Certain properties 
of the judgment-debtor were sold to the appellant and 
the purchaser was directed to pay the purchase price to- 
wards the decree. He paid a part of the amount and 
this was paid to the decree holder and part satisfaction 
was entered. But as he did not pay the balance, the 
decree-holder brought to sale certain other properties of 
the judgment-debtor and these w'ere sold. The appel- 
lant applied under O. 21, R. 89 (1), to have the latter 
sale set aside on depositing the amount payable under 
the decree with the necessary charges into Court. 

Held, that the appellant had no locus standi to make 
the application because he was not a person deriving 
title from the judgment-debtor, or a person holding an 
interest in the property sold {^Mockeit and Happellt 
J/.) KRISHNaMA NAICKEN z^, SlVASWAMl CHET- 

TIar. 211 I.C. 301=16 R.M. 507=56 L.W. 490 
=1943 M.W.N. 477=A.LR. 1943 Mad. 709 = 
(1943) 2M.LJ. 281. 

0. 21, R. 89 {!) —Scope— Compiianci with~^ 

Necessity far strict compliance— Amount deposit 
ted falling short by small amount due to bona fide 
mistake in calculation— Deficiency made good 
after thirty days— Jurisdiction to set aside sale. 

A Judgment-debtor seeking to set aside an exe- 
cution sale under 0. 21, R. 89, C. P.Code, is bound 
to strictly comply with the provisions of 0.21, R. 
89 (1), before he can take advantage of the con- 
cession. Both the application and the deposit 
specified in clauses (a) and (6) of 0. 2l, R. 89(1) 
must be made within 30 days of the sale. If the 
amount deposited within the time limited is short 
even by a small amount by reason of a mistake 
in calculation, the executing Court has no juris- 
diction to entertain the application and to set 
aside the sale, even though the mistake is bona 
fide and the applicant makes good the deficiency 
as soon as the mistake is found out. Equitable 
conisderations cannot override the imperative 
provisions of O, 21, R. 89, iLokur, /.) Amritlal 
Narsilal V. Sadashiv Anna. 46 Bom.L.R. 432^ 
A.I.R. 1944 Bom. 233 (2). 

O. 21, Rr. 90 and 66(2) — Absence of notice 

to parties prior to publication of proclamation — 
Setting aside sale. 

Where without previous notice to the parties 
under R. 66 (2) of O. 21, and without any previ- 
ous enquiry from the parties a sale proclamation 
is prepared and issued it is a serious irregularity 
entitling the party affected to apply for. setting 
aside the sale under R. 90 of the same order. 
(Dible, J.M.) Saidullah v. Ram Prakash. 1943 
R.D. 348(1)=1943 A.W.R. (Rev.) 149 (2). 

O. 21, R. 90 — Any person entitled to share 

tn rateable distribution— Meaning— recei- 
ver in insohency — Right of to apply to set aside, 
sale on behalf of creditors. 

“Any person entitled to share in the rateable 
distribution of assets’* in 0. 21, R. 90, CP* Code 


from ' 
by— 
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means any of those persons to whom the right to 
share in the rateable diatnoution of assets rea- 
lised in execution is given by S. 73, C. P. Code. 
Creditors proving in insolvency do i.ot come vMth- 
in the category oi such persons, and an interim 
receiver in insolvency wiio lepresents the credi- 
tors is not entitled to apply to set aside an exe- 
cution sale under O. 21, R. 90, C. P. Code. 
(Krisknaswami Ayyatigar and Kunhi Raman, JJ,) 
Official Receivek Ram n ad v. Veekappa Chet- 
TIAR. I.L.R. (1943) Mad. 577=208 1 C. 163=16 
R.M. 186=56 L.W. 353=U942)M,W.N.766= 
AJ.R. 1943 Mad. I99=a943) 1 M.L.J. 449. 

O. 21, R. 90 — ApphcabiHty and scope — If 

exhaustive. 

R, 90 of O. 21 vvhicli taken with the three sub- 
ruieS of R. 92 gives the general ground on vvhicli 
the executing Court, (and that Couit alone i'- 
specihcaiiy empowered and required to set aside 
a sale) is couhned to ‘‘the ground of a material 
irregularity or fraud in pupiishing or conducting 
it.'* As regards material irregularities or fraud 
committed otherwise than in publishing or con- 
ducting an execution sale, fraud would, generally 
speaking, make the sale voidable only, and if the 
question should arise in the conditions laid down 
in S, 47, C. P. Code, it would be under this sec- 
tion, and under this section alone, that the sale 
would be set aside. {Dhavle and Meredith^ JJ,) 
Bhankumar Chand V, Lachmikanta Rai. 8 B. 
R. 507=199 I.C. 169=14 R.P. 557=A.1.R. 1941 
Pat. 566. 

“~*0. 21, R. 90 — Applicability — *^Any person 
whose interests are apjecied by the sale '* — Person 
claiming by title adverse to and paramount to that 
iudgment^debtor^Right to apply. 

Persons claiming by title adverse to and para- 
mount to that of the judgment-debtor arc not 
persons whose interests are affected by the sale 
within the meaning of O. 21, R. 90, C P. Code, 
and such persons are not therefore entitled to 
maintain an application under O. 21. R. 90, to set ' 
aside the sale. The undivided share of the judg- 
ment-debtor in certain properties was attached 
in execution of a decree against him. After the 
attachment in pursuance of an agreement between 
the judgment-debtor and his co-sharer to refer! 
the matter to arbitration, there was an award by i 
which the properties were divided into three 
shares and some of the items which formed the 
subject of the attachment exclusively fell to the 
shares of the co-sharers of the judgment-debtor. 
Subsequently the execution sale took place and 
the co-sharers applied under O. 21, R. 90, C. P. 
Code, to set aside the sale in regard to the pro- 
perties which fell exclusively to their shares. 

Held, ^at the co-sharers were not in any way 
affected by the sale, which was only of the right, 
title and interest of the judgment-debtor, i,e., his 
undivided interest in certain items ; if the purcha- 
ser wanted to realise the fruits of his purchase 
he would have to file a suit for partition and sepa- 
rate possession of the share purchased by him 
and it would then be open to the co-sharers to 
resist his claim and hence they were not in any 
way hurt by the execution sale. The sale so far 
as the co-sharers were concerned was a nullity 
and there was no question of setting it aside 
under 0.21, R. 90. (Venkataramana Rao, /.) 

V, Sakkara Aiyar. 197 I.C. 419= 


O. P. CODB (1308), O. 21, R. 90, 

14 R.M. 361=54 L.W. 95=1941 M.W N 
A.I.R. 1941 Mad. 680=(i941) 2 M.L J.63 
^•21, R. 90 App licabiii t}^-— ApplicaijQu 
set a^idt: sale on gruuiul of nou-comphaiice with 
. 13, iiiUar Aioiic^-Leiidf I S Aci- — Limitation 
Ste Lmi'iAiiojN Acr. Akt. 166. 23 Pat.L.T. I3g 
O. 21, R. 90-^Appticabitity — Application 

iDu/.r O. 21, R, 86-y/ /af/f 

All application for setting aside a sale and for 
re-sale under O, 21, R. 86, C. R. Lode, on the 
ground tliat the decree-holder purchaser has 
deiauUtd to pay into Court the surplus sale price 
after deducting the decree amount due to him 
Cannot be legarded as an applicaiion under 0 k* 
K. 90, C. IL Lode. {Harris, C. J, and FazlAli,],] 
aIahaexr I'ea.'-ad J ucal KibiiukK Prasad 195 
1 C. 632=14 K.P. 359=7 B.R. 975=22 PatLT 
313-A.l.R. 1941 Pat. 447. 

O. 21, R. 90— Aiipiicability— Application to 

set aside i,aie on ground of want of jurisdiction 
— Jl fails under rule— Order— Second appeal 

L^ 

O. 21, R. 90— Applicability — Aiaierial irrf 

gularity—bale without service of notice under 

a, 21 , R. 22 — 

The omission to issue or serve the notice con- 
templated by 0. 21, R. 22, C. P. Code, is not a 
mere irregularity in publishing and conducting a 
sale falling under O, 21, R. 90. There can be no 
sale without such nonce, and if a sale is held 
under such circumstances, it is a nullity being a 
case of no sale at ail in the eye of law. A sepa- 
rate suit therefore lies to declare the sale void 
and ineffective. iHarries, Cj.^ and FaslAli,!,) 
Dukca Singh v, Sugamhar Singh. 194 1 .C. 372 
=13 R.P. 708=7 B.R. 7S3=:22 Pat.L.T. 520= 
1941 P.W.N. 529=A.I.R, 1941 Pat, 481. 

— — O. 21, R. 90 — Applicability— Objection as 
to saleability of property. Maroti v, KisanLal 
[See Q. D. i936-’40 Vol I, Col. 1679.] I.L.R 
(1941) Nag. 381. 

O. 21, R. 90— Applicability— Sale in execu- 
tion of decree for arrears of rent under Madras 
Estates Land Act — Setting aside — Power of 
Revenue Court Suryanarayana v, Sobhanapri 
Apparao Bahadur. Q.D. 1935-'40 Vol. I. Col 
3300.] A.X.R. 1941 Mad.72. 

0.21, R. 90-Applicabiiity— Void sale-If 

to be set aside. See Limitation Act, Art. 166. 
A.I.R. 1941 Pat. 566. 

0. 21, B. 90--^ Compromise of application — Sdi 

to be set aside on payment within certain time — Time, if 
of essence of contract. 

Where an application under O. 21, R. 90, C. P. 
Code, is compromised, and the term is that if a certain 
sum is paid into Court within a certain time the sale 
would be set aside, it is proper to infer that time is not 
of the essence of the contract and that payment is to be 
made within a reasonable time. {Henderson, /.) 
Rakhal Chandra v. a bin ash Chandra. 49 
O.W.N. 241. 

O. 21, R. 90 — Conduct of sale — Sufficiency 

of publication— Advertised day of sale, a holiday, 
—Adjournment to next day^Paucity. of bidders^ 
Where a sale was advertised to be held on a 
holiday but was adjpurufd to the npxt day 
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when it was held on that day there was only one 
bidder, it conld not be considered that there was 
sufficient publication oif the a<ljr)urned sale to 
satisfy the requirements of a properly advertised 
public auction. (Binney, F C.) Gangaram v. 
Zabu Madhoji. 1943 N.L J. 69. 

“O. 21, R. 90 — Discretion of Court — 

Amount of deposit or amount for which security 
can he demanded — Extent of. 

Under 0. 21, R. 90, CP- Code, the Court is 
given the option of taking one of three courses ; 
either it may demmd no security at all, or it may 
demand the deposit of money in Court, or it may 
call for security in some^other form. In either 
of the two latter alternatives it is clear that the 
amount of the cash or the amount for which 
security can be called for mu^t be one of two 
definite sums, viz., either the amount mentioned 
in the «a1e warrant or that realised by the sale. 
The third sub-section of the rule does not in any 
way modify or govern what is laid down in the 
second sub-section and the execution Court has 
no discretion to call for secnritv for any amount 
it pleases. (King and HorwiUt JJf) G. F. F. 
FoULKES V. SUPPAN CHETTfAR. 57 L.W. 477=: 
1944 M.W.N. 536=AJ.R. 1945 Mad. 13= 
(1944) 2 M.L.J. 205. 

C "" 0. 21, B, ^0-~Duty of Court — Grant of relief to 

Judgment debtor — Requirements of section satisfied. 

A iadgment-dehtor has as much claim on the syin 
pathy and consideratinn of the Court as a decree-holder 
or an auction -purchaser, and if it is proved that his inte- 
rests have materially suffered and that requirements of 
0.21, R. 90, for setting aside sale of his properties in 
execution are satisfied a Court of law should not hesitate 
in granting him the relief a«ked for (setting aside the 
sale) even if his case as regards the technicalities of law 
hangs on the border line, Courts exist for doing justice 
between man and man and a rigid insistence on techni- 
calities should not deter them from redressing the legiti- 
mate grievances of the person? aggrieved. {Din 
Mahomed, /,) LAPLI DaS u, WaHID-UD-DIN. 
A.I.R. 1945 Lah. 196. 

0.21, R. 90 — Failure to apply provisions 
of Madras Act IV of 1938 before sale under 
mortgage decree— If material irregularity vitia- 
ting sale. See Madras Agrtculturists' Relief 
Act, S. 19. (1943) 1 M.LJ. 137. 

O, 21, R. 90— Inadequacy of price— If a 

ground for setting aside sale. 

Mere inadequacy of price is not an adequate 
ground for setting aside a sale under R, 90 of 
0. 21, Material irregularity or fraud in publi- 
shing or conducting it must be disclosed and 
even then the Court has to be satisfied that the 
applicant has sustained substantial injury by 
reason of such irregularity or fraud. (Sathe, 
S M. and RosSy AM) Ram Sarup v. Ummatul 
Zohra. 1943 A,W.R. (Rev.) 175=1943 R.D. 
312. 

O. 21, Rr 90 and 84 (1) ’—Irregularity — 

Breach of rule 84 (1). 

A breach of rule 84 (1) of O. 21, as to the 
deposit of a fourth of the sale price is only an 
irregularity for the purposes of R. 90 of the 
same prdery and such an irregularity cannot 
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vitiate the sale in the absence of material loss to 
ary party (Sathe, S.M.) Katori t/. Nathu 
Devi. 1943 A W R (Rev.) 5 (1)=1942 O.W.N. 
rB.R.) 800 (2)=1942R.D. 982 (2)=1943 O.A, 
(Rev.) 5 (1). 

O. 21, R. 90 — Limitation— Application 

presented beyond 30 days— Maintainability- 
Burden of proof — Allegation of knowdedge of 
sale within 30 days of application— Undervalua- 
tion of property in sale Proclamation— Inference 
of fraud— 'Evidence of proper service of pro- 
cess— Presumption of fraud — If rebutted. See 
Limitation Act, S. 18 and Art. 166. 9 Cut.L 
T. 84. 

0.21, R. 90 — Material irregularity — Con- 
travention ofO. 21, R. 66 (c)— Omission to men- 
tion prior encumbrances— Sale, if to he set aside. 

Though failure to mention prior mortgages in 
a sale proclamation constitutes a breach of 0. 21 
R. 66 (c) and is a material irregularity, it does 
not follow that substantial injury has resulted 
therefrom so as to necessitate the setting aside 
of a sale. Substantial injury has to be proved 
before the sale can be set aside. (Horwill, J.) 
Seetharamayya V. Sjvaramakrishna Rao. 56 

L. W. 605=1943 M,W.N. 650=216 I.C. 316=17 
RM. 221=A.I.R. 1944 Mad. 145=(1943) 2 

M. L.J.536. ^ 

O. 21. Rr. 90 and 66 (2 ) — Material irregu- 
larity— Different items of property in different 
villages sold in execuH n—Sale prcctamaiion 
Essentials — Proper procedure for sale. 

It is absolutely essential that all the particulars 
set forth in R. 66 (2) of O. 21 C. P. Code should 
be supplied in relation to each property that 
was to be soM and the sale should be conducted 
at the spot in each village which is to be sold. 
(Din Mahmedy /.) Ladli Das v, Wahid-ud-din, 
A.I.R. 1945 Lah. 196. 

— O. 21, R. 90— Material irregularity — Failure to 

mention in sale proclamation revenue assessed on pro- 
perty — No separate revenue fixed on portion of estate 
sold. See C. P. CODE. O. 21, Rr. 66 (2) (b ) AND 90 
(1946) 2 M.L.J. 269 (P.O.). 

O- 21, R. 90 — Material irregularity— 

Failure to state annual rent in sale proclamation 
— Failure to state date and time to which sale is 
adjourned. See C P. Code, O. 21, Rr. 66 (2) (e) 
AND 90 AND C P. Code, 0. 21, Rr. 69 (1) and 90. 
1942 O.A. 641. 

O. 21, R. 90 — Material irregularity — Non- 

compliance with 0. 21, R. 6^ — What amount to 

Sale not adjourned hut continued front day to day 
by agreement of parties till date of hearing of 
appeal from order refusing stay of sale — Dis- 
missal of appeal and sale on date of dismissal-^ 
Legality— Fresh proclamation^Necessiiy, 

An execution sale was proclaimed duly and 
fixed to be held on 8- 7 — 1935. As no bid was 
forthcoming on that day, the sale was by order 
of court continued from day to day up to 
29 — 7— 1935 and on that day an order was made 
directing the sale to be continued till 5—8 — 1935, 
Meanwhile on 7 — 7 — 1935 the judgment debtor 
applied for stay of sale on the ground of his 
insolvency but the application was dismissed on 
10—7^1935. On 2— 8—1935, he filed an appeal 
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and prayed for interim stay of sale pending 
disposal of his appeal. On 3 — 8 — 1935, an agree- 
ment was entered into between the advocates of 
the respective parties and it was endorsed on the 
petition for stay totlie effect that the petition was 
not to be pressed and that the sate was to be 
continued from day to day till 12 — 8 — 1935, which 
was the date fixed for the hearing of the appeal. 
On 5 — 8— 193S the decree-liolder^s pleader lodged 
a memo, in the executing court reciting the 
agreement and paid the necessary fee for con- 
tinuing the sale for one week from that date. No 
order was made by the executing court that day 
but on 8 — 8— 19 5 it made an order that the sale 
be continued till 12 — 8 — 19^5. On 12—8 — 35. the 
appeal was heard and dismissed, the sale was held 
and the property was sold at a price which was 
found to be the full value. The judgment-debtor 
applied to have the sale set aside on the ground 
th^^t it was illegal for the sale to have taken place 
on 12 — 8 — 1935, when the latest day for closing 
the sale had been fixed to be 5 — 8 — 1935, and also 
on the ground that there had been no fresh pro- 
clamation of the sale for 12—8 — 1935. 

Heldf (1) that in view of the agreement of the 
parties* advocates and the order of the Court, 
there was neither material irregularity in the 
proceedings nor any illegality ; (2) that the agree- 
ment come to on 3 — 8 — 1935 coupled with the 
order of the Court of 8 — 8 — 1935 effectively con- 
tinued the sale to 12 — 8 — 35; (3) that the sale was 
never adjourned but was all along continued 
from day to day and therefore no fresh procla- 
mation ever became necessary ; (4) that no injury 
had resulted to the jndgment-debtor as the full 
value of the property had been reali<;ed by the 
sale. {Lord Goddard.") Venkatai^amana Ayyat? 
V , Natesa Pillai. 49 C.W N. 25—1944 M W.N. 
676r=79 eXJ 129=47 P.L R. 156=(1944) 2 
ML.J.352 (P.C.). 

0. 21, B.. 90— Material irregalarity — Omission 

to affix sale proclamation in Collector's office — Collec- 
tor’s office and Court situated in same compound. See 
C. P. CODE, O. 21, Rr. 67 and 90. (1945) 2 M.L.J 
259 (P.C.). 

"" " 0. 21 Rr. 90 and 69 — Maicrial irregularity — 
Omission to specify hour of sale. 

Under O. 21, R. 69 C. P. Code, it is incumbent upon 
the Court to specify both the day and the hour of sale. 
Where the order of Court was that the sale would be 
held on a certain date after a miscellaneous case started 
by the judgment-debtor was disposed of, it is a 
material irregularity, ‘ {Mukkerfea and Sharpe, /y.) 
Shila Pal v, comilla Banking Corporation, 
ltd. 49 0.W.N. 159=^79 OX.Jr. 168. 

S — — O. 21, B, 90 — Material irregularity — Property 

sold at under valus'^F ailure of Court and decree- 
holder to discharge duty under O. 21, R. 66 — Effect on 
^ale — Setting aside — Dilatory conduct of judgment^ 
debtor — 7f bar, 

O. 21, R. 66, C. P.Code, imposes upon the Court the 
duty of causing a proclamation of the intended sale to 
be made and the proclamation must specify, among 
other things, any encumbrance to which the property 
is subject.^ The Court ought, as far as possible, to 
bring its mind to bear upon the contents of the procla- 
mation and not act blindly on information supplied by 
parties. Where material is readily available to 
such information the Court ought to av^il itself 
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of such material, and when it fails to do so, it amounts 
to carelessness on its part. Apart from the duty cast 
on the Court, the applicant for sale or somebody on his 
behalf, has to file a verified statement containing the 
matters required by R. 66 (2) to be specified in the pro^ 
clamation which are either known to, or could be ascer- 
tained by him. Where a Court sale takes place at a 
serious under- value occasioned by the failure on the 
part of the Court and the decree- holder to discharge 
their obligations under O. 2l, R. 66, of C. P. Code, in 
regard to the fixing of the proper value of the ’property 
to be sold, after allowing for the correct amount clue 
under a prior charge, the judgment-debtor, sustains 
substantial injury thereby, and the case falls within the 
language of O. 21, R. 90, C. P. Code, and the sale has 
to be set aside, if the judgment-debtor, however dilatory 
or unsatisfactory his conduct may have been, has not 
otherwise debarred himself of his right to have it set 
aside, {Sir John Beaumont,) MaRUDANAYAGAM 
Pillai v. Manickavasakam Chettiar. 72 LA. 
104 = I LB. (1945) Mad. 601 = 47 Bom.LB. 617 = 
1945 A.L.J. 276 = 80 CXJ. 28-26PL.T. 194=49 
C.W.N. 292 = 58 L.W. 166 = 1945 M.W.N. 213 = 
A.I.B. 1946 P.O. 67= (1946) 1 M.L.J. 229 (P.O.). 

O. 21, R. 90— Material irregularity—Sale 

in contravention of 0 21. R. 69(2), as amended 
in Madras — If nullity — Setting aside — Grounds. 
See CP. Code. O 21. R. 69 (2). (Madras 
Amendment). (1943) 2 M.L.J. 295. 

: O. 21, R. 90 — Material irregularity— Sale 

of property in hands of Receiver — Leave of 
Court not obtained — Sale, if void. 5'eeCP. 
Code, 0. 40, R. 1. (1944) 2 MX.J. 205. 

O- 21, R. 90 — Material irregularity — Three 

independent properties grosslv undervalued and 
put up to sale in one lot — Validity of sale* 

Where three independent properties were 
grossly undervalued and put up to sale in one lot 
[there is a material irregularity vitiating the sale 
\(Das.J.) Gour Chand Maluk v* fradyumna 
Kumar Mallik. I.L.R, (1943) 2 Cal. 485=A.I. 
R. 1945 Cal. 6. 

O. 21, R. 90— Mere inadequacy of price, if 

, a ground for setting aside a sale^Proper ground. 
Mere inadequacy of price is not a valid ground 
for setting aside a sale under R. 90 of 0. 21. 
There must be proof of material irregularity or 
fraud and even then the Court has to be satisfied 
that the applicant for setting aside the sale has 
sustained substantial injury by reason of the 
irregularity or fraud. {Dihle, JM.) Saidullah 
V . Ram Prakash. 1943 A.W.R. (Rev.) 149 
(2)=1943 R.D. 348 (1). 

O. 21, R. 90— Owfmow /o mention Khud- 

kashi land in sale proclamation — Irregularity^ 
Objection regarding this overruled by Collector 
and appellate Court — Revision. 

The omission to state in the sale proclamation 
the khudkasht land which was mentioned in the 
C form^ and which was included in the sal® 
is certainly an irregularity, but it cannot beheld 
that there was misuse of jurisdiction either by 
the Collector or by the appellate Court in over- 
ruling the objection regarding this irregularity to 
call for interference in revision. (Binrtey$ P-C.) 
Manikrao V , Shakuntalabai. 1943 N.LJ. 
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■■*0. 21, R. 90 — Order passed 0 n compromise 
—Order not in terms thereof— If can be set 
aside. 

Although an order passed on a compromise in a 
proceeding under O 21, R. 90, C. P. Code, is 
wrong in that it is not exactly in terms thereof, 
it cannot be set aside except by proper proceeding 
taken by the parties. {Rowland and Chatter ji, 
//.) Sri Narwan Singh v, Posan Stngh, 199 
I C. 465=14 R P. 580=23 Pat.L.T. 602=8 B.R. 
567=A.IR. 1942 Pat. 344. 

—0,21, R 90 --Parties— Application to set 
aside sale of raiyati fate held in execution of 
money decree— Landlord, if necessary party — 
Sylhet Tenancy Act 

There is no provision in the C P. Code or the 
Sylhet Tenancy Act requiring the landlord to be 
made a party to an application under 0. 21, R. 90, 
C. P. Code, to set aside a sale of a raiyati jote 
held in execution of a money decree. {Roxburgh 
and Blanks //.) "Bir Bikram Kishore Manikya 
V. SuKHAMAY Ghosh. I L.R. (1944) 1 Cal. 
485=218 r,C. 478=18 R.C. 46=A.I.R. 1945 
Cal. 49. 

0. 21, R. 90— ‘Person whose interests are affect' 
ed hr the safe** — Interim receiver ap tainted in insolvency 
after sale but before confirmation thereof — Locus standi 
to apply to set aside sale, 

A person applying to set aside a sale under O. 21, 
R. 90, C.P.Code, must possess an interest which can be 
said to have been affected at the date of the sale and 
not by reason of any subsequent event or act, “Sale'' in 
0. 21, R. 90 refers to the auction sale and not to its 
confirmation by Court. An interim receiver in insol- 
vency appointed after an execution sale but before its 
confirmation is not a person whose interests are 
affected by the sale (as representing the creditors) and 
has therefore no locu^ standi to apply under O. 21, 
R. 90 C.P.Code. {Krishnaswami Ayyan^ar and Kunhi 
Raman, JJ.) OFFICIAL RECEIVER, RamNAD v. 
VeeraPPA Chettiar. I.L.R. (1943) Mad. 577== 
208 1.0. 163- 16 R.M. 186-66 Ji.W. 353- (1942) 
M.W.N. 766- A.I.R. 1943 Mad. 199= (1943) 1 M. 
L.J.449. 

O. 21, R, 90 — Relief under — Essentials to he 
proved. 

Before an applicant under O. 21, R. 90, can succeed 
he must show that (1) there was a material irregularity 
in publishing or conducting the sale, and (2) this 
material irregulity resulted in substantial injury to him. 
In other words the material Irregularity must be proved 
to be the cause and the substantial injury the effect 
thereof. {Thomas, C,J, and Ghulctm. Hasan, /.) S.L, 
Swing Brtj Gopal, 18 Luck. 647-1942 A.W. 
R. (0.0.) 363- 206 LO. 58=15 B.O. 383=1942 O. 
A. 641-1943 O.W.N. 16-A.I.R. 1943 Oudh 204. 

— O. 21, Rr. 90 and 92 — Right of rightful owner 
to apply uHder R, 90— Bar of suit on dismissal of such 
application. 

The provisions of O. 21, R. 90 are sufficiently wide to 
permit of an application being made by the rightful 
owner of the property sold in execution on the allegation 
that the publication of the sale was materially irregular. 
It is a material irregularity in the publishing of a sale 
and one also causing substantial injury if the name of 
the person with the true title to the property is wrongly 
given. When such an application Is made and dismis- 
sed, no suit will lie according fo R. 92, O. 21. (Davis,') 
Beni Gopal v, Madari Ram. 1942 A M.L. j. 9. 


0. P. CODE (1908), 0. 23, R. 90. 

^ ■ O. 21, R. 90 — Right to apply— Audi on- pur* 

chaser. 

The auction-purchaser can make an application under 

0. 21, R. 90, C. P. Code for setting aside a sale on the 
ground that there has been fraud or material irregularity 
in publishing or conducting it. {Almond^ J,C, and 
Mir Ahmad, J.) JHANGI RAM RAM SARAN. 216 

1. C. 346-17 E.Pesh. 15-A.I.R. 1944 Pesh. 42. 

■ ■ O. 21, R. 90 — Right to apply under — Judgment* 

debtor who had transferred his ownership. 

Where there is nothing to show that a Judgment- 
debtor had even after transferring his ownership to the 
vendee any interests which were affected by the sale, he 
is not entitled to apply under O. 21, R. 90 to s«=*t aside 
an execution sale as his right to so apply has passed to 
the vendee. {Hamilton, J.) RAM BharOSE v. TEK 
Chand. 1943 A.L.W. 237. 

■ " O. 21, E. 90 — Right to apply — Sale of mel- 

war am interest- Application by owner of kudiwaram 
interest to set aside — Maintainahility- 

The holder of a Kudivaram interest in land has no 
locus standi to applv under O. 21, R. 90, C, P. Code, 
to set aside a sale whether it is of the melwaram interest 
onlv. {Ahdur Rahman, J.) VeeRABHAPRA PILLAI 
V. O.A Naravanaswamt Iyer. 196 I C 98-14 R. 
M. 251-1941 M.WN.488-A.IR. 1941 Mad. 663 
“(1941) llvr.L.J. 831. 

0, 21, Br. 90 and 92,— Saleability of property 
— Objection as to — Judgment-debtor if can raise after 
sale. 

If property is attached in execution proceedings and if 
the judgment-debtor has objections to raise on the 
ground that the property is not liable to attachment or 
sale he is not entitled to wait until the sale has taken 
place and then have the sale set aside on the ground that 
the Court has no jurisdiction to sell the property. {Tek 
Chand, Bhtde and Beckett, JJ,) GaURI v. Uhe. 
I.L.R. (1942) Lah. 559-203 I.C. 166-15 R.L. 174 
-44 P.L.R. S02=A.IR. 1942 Lah. 153 (P.B.) 

O. 21, R. 90 — Sale notified to beheld during 

monthly sales on certain date — Sale held' during monthly 
sales but on later date — No order of adjournment re- 
corded — Validity of sale. 

A sale was notified to be held in the course of the 
monthly sales on the 8th of a certain month. The sales 
were not finished on that date. Mo formal order for 
adjournment was then made. The property however 
was put up to sale the next day. As there was not 
sufficient bid, a formal order for an adjournment of the 
sale to the next day, {i.el) 10th was made and the sale 
was held on that day.- 

that the failure to record a formal order of 
adjournment from the 8tb to the 9th was nothing more 
than an irregularity and the sale was not a nullity. 
{Henderson, J.) ABOUT SAMAD r. ASLAM MUNSHI. 
48 C.W N 542=A I.R. 1944 Cal. 383. 

— “““O. 21, R. 90 — Scope — Sale oflnterest of Hindu 
co-parcener in joint family property — Want of specifica- 
tion of interest — If invalidates proclamation or sale. 
See C.P. CODE, S. 60 (;;/). (1941) 2 M.L.J. 660. 

O. 21, R. 90— ScoPe—Sale without jurisdiction 

— Power of Court to set aside. 

A Court has jurisdiction in an application under 
21, R, 90, to consider the question whether the 
sought to be set aside was without jurisdiction 
R . 90 makes no reference to objections 
jqrisdiption; but if the Court bad, ah iniii 
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tion to order the sale, it cannot Ignore that fact if its 
attention i" drawn to it; and if the Court knows that the 
sale was without jurisdiction, it cannot order its confir'* 
mation. {fiorivtlL 7.) SE!-TH \PAMAVYA v SiVA- 
ramaKRTSHM^ KAO. 216 I.C. 316-17E.M. 221=: 56 

1, W. 605—1943 M W.N, 650=A J.B. 1944 Mad. 
U5=:(194:3)2 ML J. 5S6. 

-O. 21, R. 90 — Se: nd appsal — Of^der dismisnn^ 

appli cation. 

The decision of the expcution judge dismissing an 
application under O. 21, R 90 C P.Code amounts to an 
appealable order and there is only one appeal from such 
order and there is no provision of law allowing a further 
appeal from it. (Almond, J.C. and Mir Jd) 

JhaNGI Ram v. RAivr Sapa^t. 216 I.C. 346“ 17 K. 
Fesli. 15- A.I.R. 1944 Pesh. 42. 

' — O. 21, R, 90 — Sfcnriff — Order for after tssne 

of notice to respondent — Jurisdiction of Court., 

Tn an application to set aside a sale under O. 21, R. 
90, C. P.Code, the Court can demand security only 
before admitting the application and not afterwards. 
The issue of notice to the respondent must be held to be 
an admission of the apphcation, and an order for 
security after that stage is without jurisdiction. There 
fore the Court is not justified in dismissing the applica 
tion for failure to comply with the order for security. 
{Pandrarg Row and //.) ChIDAMBAKAAT 

PaNDARAM V. r.AKSHMlNARAVANA CHEITTAR. 53 
L.w. 719=1941 M.W N. 624 = A.I.B. 1941 Mad. 652 
= (1941) 2M.L.J.109. 

0.21,R. 90 (as amended by Patna High 

Court) — Sf>tii*ig aside so/f '^Grounds — Ohfeftion under 
S< of Bihar Money-Lenders Act not taken before sale 
-—Whether can he alloired suhsrquently . 

Where before the conclusion of a ' sale the Bihar 
Money-Lenders Act of 1918 had come into force but no 
application was made to the Court under Ss, 16 and 17 
of that Act and no objection was taken to the sale pro- 
ceeding on the old proclamation of sale, an application 
under O. 21, R, 90, C. P.Code, cannot be adniitted on 
the ground that the Court did not proceed with the 
sale as directed by Ss. 16 and 17 of the Bihar Act, as 
such a ground could have been put forward before the 
sale. When it is not open to the judgment-debtor to 
raise the matter in the Court below he cannot raise it in 
appeal before the High Court. {L/arHes, C,J. and 
Manohar LalJ /.) CHANDRA SEKHAR DhaR 
Mjsra V. Bhagwan Das 193 I.C. 124=7 B.R. 580 
« 13 R.F. 646 « A.I.R. 1941 Pat. 440. 

0. 21, R, Setting aside sale^Right of judg^ 

ment^debtor. 

In order to entitle the judgment-debtor to have the 
sale set aside, it has to be established that there has been 
some illegality or irregularity in the publication and con- 
duct of the sale which has resulted in the property being 
sold at an inadequte price to the prejudice of the judg- 
ment-debtor. {Barries, Cj.and Manohar Loll. J.) 
Chandra Sfkhar dhar Misra 7 > Bhagwan Das 
193 I.C. 124=7 B.R. 580=13 RP. 546=A.I.R. 
1941 Pat. 440, 

— — 0.21, R. QO— Setting aside sale’— Safe of pro- 
petti es in separate lots — Irregulariiv extending to all 
lots — Sale of only some of then^ resulting in infury to 
f ud gment-deitor — Pntirc sale, if may be set aside. 

When properties are sold separately in separate lots, 
the sale of each lot is a separate sale, Tn such cases, 
the sale may be upheld with regard to some of the Iota 


C, P. CODE (1908)5 0. 21, R. 90. 

and set aside as regards the rest. Even if the irregularitv 
extends to the sale of all the plots, the sale of only those 
lots which has resulted in injury to the judgment-debtor 
ran bsseta'^ide. {Mnkheriea and Sharpe. J Jf\ SHila 
Pal p Coafit.la Banking Corporation Ltd 
O.W H. 159 = 79 C.L. J. 168. ^ 

O. 21 B. 90 — “Whose interests are affected by 

the sale*’ — Meaning of — Insolvent judgment-debtor— 
Right of to applv to cet aside snio. MantHIRI GOUN- 
DAN ARUNACHaIAM GOUNDAN. O.D lQ^6 

—'40 Vol. ICol. 1693.] 194 I.C. 795=14 RM 
82. 

O. 21, R. 90, proviso—P^^r./ cf substantial 

injury hr reason of mates ial irregularity — Direct m. 
deuct — If necessary. 

Under the proviso to R. 90 of O. 2L C. P. Code, as 
it now stands, what is required is that the Court should 
be satisfied that the applicant has suffered substantial 
injury by reason of n\aterial irregularity or fraud, and 
if the Court is so satisfied from ihe tacts proved, then 
the apDlicant may be said to have discharged his burden. 
This burden may he discharged not only by direct evi- 
dence connecting the material irifgulaiity or fraud with 
the substantial injury, but abo Ijy circumstantial evi- 
dence, that is. evidence from which a reasonable infer- 
ence may be drawn tliat the .substantial Injury was the 
result of the material irregularity or fraud. {Sir 
Madhnnan Nnirf) N.AGANNA NAIDU v. VinKATA- 
R avulU Naidu. 58 L W. 451 = 1945 P.W.N S77= 
1945 M.WN. 620=19 C.W.N. 820= AIR. 1845 
P.C. 178 = (1945) 2 M.L.J. 259 (P.C.\ 

O. 2l,B. 90, proviso 1 — Application under^ 

Order for security for costs — Ad nuinng'^ of appltcatian 
— Issue of notice to decree-holder. 

Under the first proviso to O. 21, R. 90, C. P. Code? 
the Court may call upon the jiidgntent-dehtor applicant 
to furnish security for ecsts before ‘admitting* his appli- 
cation. And it is only when notice of the application 
is ordered to the decree-holder that the petition can be 
«;aid to he admitted by the Court. The fact that an 
application is numbered does not mean that it is admitt- 
ed at that stage. {Mocketi and Bun hi Raman, JJ,) 
9ANKARAM PTTTAI Tf. A NANTANAR AVANA AiYAR. 

I L R. (1944) Mad 815=217 T C. 313=18 R.M, 
19=57 L.W. 73 (1)=1944 M W.N 135=A.I.R. 
1944 Mad. 313=(1944) 1 M L J. 119. 

0. 21, E. 90 iD— Proviso {added hy Nagpur 

High Court')— If ultra vires. 

The proviso inserted by the Nagpur High Court after 
the proviso to sub-R (1) of R. 90, O. 21, C.P, Code, is 
within the rule-making powers and is vires. It 
does not take away any substantive right of a party but 
only regulates the procedure as regards the time when 
certain objections may be raised. It is not inconsistent 
with any section of the Code or W’ith any other law. 
{Grille, C,/, and Sen, /.) TRJMBAK BHIKAJI v, 

Dhondappa. I.L.R. C1944) Nag. 561»«1944N. 
L.J. 316=A.I.R. 1945 Nag. 83. 

0. 21, R. 90 (as amended in Madras) Vxo- 

vinty— Power of Court— Order for security to he furni- 
shed by specified date — Tender of draft security bond— 
Sufficient notice to respondent — Ohfection by latter as to 
adequacy of security offered— Security tested and found 
inadequate — Dismissal of application for failure to 
furnish security— If jusitfied— Issue of notice— If 
amounts to admission of applicaticn. 

In an application for setting aside a sale under O. 21, 
R» 90, C.P. Code, the applicant was ordered to fpini?!* 
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security under the proviso to R. 90 and he was or(3ered 
to furnish the security by a certain date. On that date 
he applicant tendered a draft security bond and without 
testing the security or considering its adequacy, the 
Court ordered notice to the respondent who appeared 
and took the objection that the property offered as 
security was not sufficient. The Court thereupon order- 
ed the security to be tested. Since it was found to he 
wholly inadequate, the Court dismissed the application 
without condidering it on the merits on the ground that 
the applicant had failed to furnish security. On appeal 
from the dismissal the applicant (appellant) contended 
that by issuing the notice to the respondents the Court 
had admitted the application and had thereby precluded 
itself from dismissing It except after consideration on the 
merits. 

Held^ that there was no principle of law by which the 
Court should be deemed to have done what it con- j 
sciou'ly did not intend to do The security having j 
been called for before issue of notice to the respondent, 
the subsequent issue of notice before the secueity was 
tested should he deemed to be provisional and in issuing 
the notice in the circumstance.s, the Court did not intend 
to deprive itself of its power of deciding whether the 
security to be eventually furnished was adequate on not. 
and when it was found to be inadequate the Court was 
entitled under O. 2l, R, 90 as now amended, to dismi^^s 
the application wUhout any consideration of the merits. 
(A'/w.e and //• ) VenKATaLtngama 

Nayanim 7^ ViJ'NK ATA Nar a«;tmh \ Navanim. 202 
IC 294 = 15 RM 476 - 55 L.W. 245=1942 M. 
WM 250=A.I.R. 1942 Mad. 509-(l942) 1 
M L J. 403. 

0. 21. R. 90 (1) Proviso (0udli)—5^^ of 

usufruct uarv mr^tgagte rights ininim^veabU property 
— Nature of rights sold — Objections in regard to sale 
proel imation — Maintainability after sale 

Where it is not shown that certain usufrctuary mort- 
gagee rights in immoveable property are such that the 
(debt could not be realised except from the urufruct of 
the property, such rights are mtcveable property and 
whr’n once there has been a sale of such rights by Court, 
objections in regard to the sale proclamation cannot 
thereafter be entertained in view of the proviso added 
by the Oudh Chief Court to R 90 fl) of 0. 21. {Saihe 
SM') DautaT Ram ram Pvari. 1943 R.D. 
294 (2)«1943 A.WR (Rev.) 235. 

0. 21, R. 90 (Madras Amendment of 1937) 

Proviso 1 — Construction and .«cope — If ultra vires — 
Order for security before admission of application — 
Opportunity to applicant to show cause before order — 
Necessity. SeETARAM i^NJANFVALU v. Rammawa. 

193r)-’40 Vol. T Col. 3300 ] I.LR(1941) 

Mad 203 = 192l.C. 448=13 R,M. 554 (2)=A.r 
R. 1941 Mad, 28. 

" Q. jl, R, 91 — Scope — Power of Court — Sale — 

Suhseguent loss or deterioration of property before con- 
firmation — If ground for seting aside sale — Inherent 
powers. 

If there is any loss or deterioration to the property 
sold in Court auction between the date of sale and the 
date of its confirmation, such loss or deterioration must 
be borne by the auction purchaser. The Court has no 
jurisdiction to set aside an execution sale either under 
O. 21, R. 9l, C. P. Code, or in exercise of its inherent 
powers under S. I5l, on the ground of loss or deterio 
ration of the property sold between the dates of safe and 
confirmation. (Wassoodew. /.) GORDBANnAS RaNCH- 
HODDAS sy.ISHVARBAl CHHANULAL. IX.R. (1942) 

Q* 1^ 1—76 


0, P. CODE (1908), O. 21, R. 92 (2). 

Bom. 704=15 R B 247=203 I .C. 535=44 Bom. 
LR. 63?=A.r.R. 1942 Bom. 306. 

0 21. R. ^2— Order tonfirmi?ig sale — Sale certi- 

ficcste— Relati ve val ue . 

The order of confirmation of a sale is prima facie 
evidence of the title to the property of the auction-pur- 
chaser and is sufficient to pass such title to him, of 
which the certificate, if afterwards obtained by him 
would merely be evidence that the property had so 
passed, (Ismaif J.') JWALA StindaR LaL v. HAR- 
NARAm Mistr. 1944 A.L.W. 301. 

— Q 21, R. 92 —Order confirming sale without dis- 

posing of application under R. 90 — Appeal — Revision. 
S.eC. P. CODE. O. 43, \<.^ (/). 45 C.W.N. 773. 

"0. 21. R. 92 — Scope — fudgment-drbtor having 

710 interest m part of the property sold — Suit to recover 
proportionate share of price — Right of pierchaser. 

There i.s no warranty of title in a Court sale. If the 
judgment-debtor has no interest in the property sold 
the sale can be set aside, but the C. P. Code says that if 
the judgment-debtor has some interest in the property 
sold, the sale must stand. No suit wall lie for recovery 
by the purchaser of a part of the sale price on the 
ground that the judgment-debtor had no interest in a 
portion of the property. {Leach ^ C. J. and Lakshmana 
Rio./.) NaRASINGI VaNNEPHAND Z'. Narasavya. 
1945 M W N 1 91 = 68 L W. 148 = A.I.B. 1945 Mad. 
333= (1946) 1 M.L.J 312. 

O 21, R. 92 -Scope — Mandatory character 

of — Court — // has discretion or option. 

O 21, R. 92 allow.s no discretion to the Court 
in the matter of setting a^ide a sale. If the con- 
ditions mentioned in R. 89 are complied with by 
the applicant, the Court is bound to set aside the 
sal''. (Chaghf J.) Official Aspicnff. of Bombay 
V. jFHANcrR SoFAPjT Datal. 210 I.C 159=16 
R B. 177=45 Bom.L.R.683=A.I.R. 1943 Bom. 
336. 

O 21, R 92 — Scope — Sale in execution — 

Purchase hy sfranaer — Subsequent cancellation of 
decree in appeal — Power of executing Court to 
confirm sale. 

There is no provision in the C. P. Code for the 
cancellation of a sale in execution merely because 
of the cancellation of the decree in execution of 
which it has been held, and though it he in ac- 
cordance with justice that a person who has suc- 
ceeded in appeal should pfet from the opposite 
party such restitution as is possible, there is no 
principle of Justice whereby an innocent third 
party who has purchn^ed in a valid auction held 
by the Court should be deprived of his property 
merely because the decree under which the sale 
was held has been cancelled in appeal. Conse- 
quently the executing Court has power to confirm 
the sale notwithstanding that on the date of the 
confirmation the decree had been set aside on 
appeal and had ceased to have a judicial exis- 
tence. (Wadsworth^ I) Ambujammal7l Tftavga- 
VFLTT Chrtttar. 199 T C 895=14 R M 654=53 
L W. 167=1941 MW.N.299=A.I,R. 1941 Mad. 
399=(1941) 1 M LJ.193. 

O- 21, R. 92 (2 ) — Delay in depositing due 

to Courts orders and not to judgment’-debtor's 
laches—Saht if to he set aside. 

Where the delay in depositing the money within 
the time allowed was not due to any laches of the 
I judgment-debtor bpt was entirely due to the 
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orders passed by the Tabsildar, the sale should 
be set aide. (Saihey S.M. and Dihl^, J. M') 
Gobabdhan V, S Debuty Sankab, 1944 R. D. 
509(1)=1944 A.W.R. (Rev.) 257 t2). 

^O. 21, R. 92 (2) — Order setting aside sale 

without notice to person affected thereby — 
Validity, 

An order setting a sale under O. 21, R. 92 (2) , j 
without notice to a person affected thereby, is not 
a nullity but requires to be set aside by an appli- 
cation^ made for the purpose. A petition of 
objection containing a prayer that the order may 
be set aside may be treated as such an applica- 
tion. (Mukherjea and Pal, JL) Mohesh Chan- 
dra Land Reclamation and Agricultural Im- 
provement Co., Ltd. v. Darapali Moi.la. 47 
C.W.N. 539. 

O. 21, R. 92 (2), proviso— affect- 

ed thereby* — Meaning of— Landlord for whom 
transfer fees had been deposited under S, 26-E, 

B, T. Act — If entitled to notice. 

In order to be affected by an order setting 
aside a sale, a person need not take^ any interest 
in the property sold. Any valuable interest aris- 
ing from the sale and liable to be defeated by the 
setting aside of that sale will make him a person 
affected by that order within the meaning of the 
proviso to R. 92 (2) of 0. 21. Consequently, a 
landlord for whomtrasnfer fees had been depo- 
sited under S. 26-E. B. T. Act; is a person 
entitled to a notice under the above proviso, 
when an apolication for setting aside a sale under 
0. 21, R. 90, is made after confirmation of the 
sale. The fact that the landlord's fees were not 
paid to him when stich application was made, is 
immaterial, {Mukherjea and Pal, JJ,') Mohesh 
Chandra Land Reclamation and Agricultural 
Improvement Co., Ltd. v, Darapali Molla. 47 

C. W.N. 539. 

— O, 21. R. 92 (S)—Applicabilify — Bar of 
Suit— When arises— Enquiry into merits of appli- 
cation — If necessary. 

The bar of a suit under O, 21, R. 92 (3) does 
not require that the application on which the 
order is made should have been heard on the 
merits and disallowed. The reason for the dis- 
allowance^ of the application is immaterial. 
Even a dismissal on the ground of limitation 
would attract the bar under O 21, R. 92 (3). 
{Lokufy /.) Abdul Rahim v, Lingappa Vat- 
JAPPA. 213 I.C. 146=17 R.B. 21=45 Bom.L.R. 
534=A.I.R. 1943 Bom. 273. 

0. 21 R. 92 (3) — Bar of suit. 

A suit to set aside 'an execution sale on the 
ground of material irregularity is plainly exclud- 
ed by the provisions of 0. 21, R. 92 (3), C. P. 
Code. (Davies.) Ghulam Dastgir v. Villayt 
Hussain. 1941 A.M.L.J. 81. 

———0.21, R. 93 — Discretion to award interest. 

The executing Court has fall discretion under O. 21, 
R. 93, C. P. Code, to order interest or refrain from do- 
ing so. (King and Happelh J/.) MaLLTKARJANA 
RAO Official Receiver Ktstna. I.L.R. (1942) 
Mad. 691=201 I.C, 693=15 R.M. 376=55 L.W. 
117=1942 M.W.N. 146 = A,I .R. 1942 Mad. 423 
««(1942) 1 M.L J. 238. 

O, 21, R. 93 — Judgment-deMoVs absence of 
purchase's remedy^. 


The rights of the auction purchaser in a sale in execu- 
tion to get a sale set a side are confined within the 
limits of O. 21, R, 93. He has no right to maintain a 
separate suit for failure nf consideration on being oust- 
ed by paramount title. (Almond, J. C. and Mir Ahmad 
/.') Mtrza T.an V. Ghulam Raza. 194 Tr' 

I 565-14 R. Pesh. 1 = A-I.R. 1941 Pesh. 41. ‘ ' 

O. 21, R. 93 — Limitation — Starting point-- 

Auction purchaser — Application by, for refund of 
poundage and interest — Starting point of limitation— 
Original order setting aside sale or appellate order. Set 
; limitation ACT, ARTS. 181 AND 182. ^1941) 2 
I M.L.J 121. ^ 

i O. 21, R. 94 — Mistake in the matter of the 

[ number of the house sold — Parties not misled — Agita- 
I tion after eleven years — Relief cannot be given, Kal- 
YAN Das Brtj KtShOue. \s^e Q.D. 1936-40 Vol I 
Col. 33011 193 I.C. 495=13 R.A. 412=A.I'r 
1941 All. 9. 

— O. 21, R. 93 — Scope — Exhaustive character— 
Power of Court to award interest under S. l5l — 
rent pmvers. 

R. 93 of O. 21, C. P. Code, deals with the whole ques- 
tion of what is to happen to the money which has been 
deposited by an auction-purcha'jer when a sale has been 
set aside, and the fact that R. 93 permits the Court to 
make a particular order against a party only if that 
party has received the money is exhaustive and means 
that no order can be made against him in any other 
circumstances. S. l5l, C. P. Code, cannot be invoked 
to award interest as against a decree-holder who has not 
drawn the amount out of Court, (/fine, /.) GanGA* 
RAJTTr/. Venkatarajalit Naidu. 205 I.C 557« 
15 R.M. 892-1942 M.WN. 676=55 LW.Sllrr 
A I.R. 1943 Mad, 235=(1942) 2 M.LJ. 716. 

-O. 21,R.93 (a.s amended in Madras) 

Proviso — Applicability — Sale void ab Failure 

to furnish security in time — Power of Court to dismiss 
application. 

If an execution sale is void from its ’ very inception, 
the fudgment debtor is entitled to have it set aside under 
S. 47, C. P. Code, irre«pertive of whether he furnishes 
security or not under 0 . 21, R. 90, C. P. Code. In such 
a case the failure to furnish security will not entail dis- 
missal of the application to set aside the sale. (Kings 
and Baf^pell, VenKATALIMGAMA NaVANIM V, 

Venrata Narasimha nayantm. 202 T.C. 294= 
15 R.M. 476=55 L W. 245=1942 M W.N 250= 
A.I.R. 1942 Mad. 509=(1942) 1 M.L.J. 403. 

- O. 21, R. 94 — Sale certificate — Value of— 

Proof of titli. 

A sale certificate is not conclusive but affords only 
prima facie evidence of title. It can be shown that it 
relates to property which was not sold. (Pose,J) 
Dagdttlalz/. Rameshwar. IX.R. (1945) Nag. 
296=1944 N.L.J. 380=A.I.R. 1944 Nag. 305. 

“““ ■ O. 21, R. 95 and S. 47 — Bar of suit — Suit for 
possession by landlord decree-holder auction-purchaser 
— Inclusion of claim for mesne profits — Effect of. See 
C. P. CODE. S. 47 and O. 21 , R. 95. 77 C.L J. 395. 

— - — 21, Rr.. 95 and 97 — Right to apply under*- 
Limitaii on— Failure to apply under R. 97, if can affect 
period of limitation to apply under R, 95. 

R. 97 of O. 21, C* P, Code, merely gives the auction- 
purchaser the right to complain to the Court of the 
resistance offered to him. If he does so, he must do so 
within 30 days from the time of such resistance updei 
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Art, 167, Limitation Act; but if he fails to so apply, 
that does not take awav his right to apply again under 
R, 95 for delivery of the property, in which case he 
must apply within three years of the date of sale becom- 
ing absolute, under Art. 181. Ait 167 cannot take 
away the right to apply under R. 95 of O. 21, C. P. 
Code. {Pollock, y.) Ganpat Singh v . ramgopal. 
ILR. (1942) Nag. 633=198 I.C. 284=U R.N. 
209=1941 N.LJ.494=AJ.R. 1941 Nag. 322. 

O. 21, R. 97 — Applicability — Conditions — 

Prior fulfiimcnt of R. 95 — If condition precedent — 
Private conveyance by judgment' debtor — Ohstrtiction — 
Application by decret'-holder for removal — Competency, 
0.21, R. 97, C. P. Code, only applies when property 
has been sold by Court in execution proceedings and 
the requirements of R. 97 of O. 21 have been complied 
with or fulfilled. In a case where there has been no 
sale certificate and no order for delivery of possession an 
application under O. 21, R. 97, is incompetent. Rr. 95 
and 97 of O. 21 must be read in conjunction. In the 
case of a conveyance by private agreement between the 
decree-holder and judgment-debtor, if the'^e is obstruc- 
tion, an application under R.97 will not lie. {Leach, 

C, J, and Byers, NILADRI RaO z'. VENKATA- 
RAMA IYER I.L.R. (1942^ Mad. 749=202 I.C. 73 
-15 R.M. 431=1942 M W N. 358=55 L.W. 277 
=A.I.R.1942 Mad 505=(1942) 1 M.LJ. 538. 

O. 21, Rr. 97 to 99 — Application under — 

Gourds duty to hold inquiry. 

The execution Judge on an application under O. 21, 
R. 97 C. P, Code should make an inquiry before he 
comes to the conclusion that action should be taken or 
otherwise. He should not accept the word of the persons 
in possession and the suggestion of the revenue authori- 
ties that the persons w’ere entered in the Khasra Gird- 
waris as persons in occupation and dismiss the applica- 
tion. {Mir Ahmad, /.) ‘^^HERPIL KhaN r. KHANZAI 

Khan. 208 I.C. 454=16 R. Pesb. 25-A.I.R. 
1943 Pesh. 59. 

O. 21, R. 97 — Application under on second 

resistance — Starting point of limiiition. 

Where though there was resistance to possessioni. the 
decree-holder did not apply under O. 21, R. 97 but on a 
second resistance to his second attempt to obtain pos- 
session he files an application under 0.21, R. 97, time 
for such an application does not run from the first 
resistance but from the resistance made upon the second 
application for possession. (Yorke, /.) SATIAWaTI 

Kanhaiya Lal, 1943 A.L.W. 282. 

O. 21, Rr. 97 and lOS—Dismissal of applica- 
tion under R. 97 of O. 21— Appealability — Scope of R. 
103 of O. 21. Bahadur Khan v. Bart Tala, [^ee Q. 

D. 1936-40 Vol. I, Col. 3301.] 192 I.C. 709-13 R.A. 
358. 

O. 21, R.97 — Limitation — Auction purchaser 

— Application for delivery — Obstruction by judgment ' 
debtor — Petition struck off without deli'very — Subsequent 
application — If fresh one or continuation of first — 
Default — What amounts to. 

Where there has been a default on the part of an 
auction-purchaser in the prosecution of his application 
for delivery of the property purchased by him at an 
execution sale on account of some fault on his part, an 
order dismissing his application is a final ^ order dispos- 
ing of his application. But if his petition is merely 
closed or St ruck off on the ground of non-delivery on 
account of obstruction by the judgment-debtor, then the 
application for delivery cannot be regarded as having 
been disposed of finally, but must be deemed to be still 
pending and a subsequent application by him fpr deli- . 


0. P. CODE (1908), 0, 21, Er. 100 and 103. 

very will be a continuation of the earlier application 
only and not a fresh application. Failure to apply for 
removal of obstruction is not a default of the auction- 
purchaser, which v/ould necessitate the dismissal of his 
application for delivery ordinarily. A decree holder is 
not bound to apply for removal of obstruction under O. 
21, R, 97 and it cannot he said that there has been 
default on the part of the decree-holder because he fail- 
ed to apply for removal of obstruction under O. 21, R* 
97 {Horwi’L Jf) KOTAYYA V. NaRayANA. 214 

1. C. 304=17 R.M. 135 = 1943 M.W.N. 828« 
A.I.R. 1944 Mad. 60= (1943) 2 M.L.J. 450. 

O. 21, R. 98 (as amended in Peshawar)-— 

Obstruction not at insti gati on or on behalf of fudgmeni- 
debior— Remedy of decree-holder, 

O. 21, R. 98 C. P. Code, is clear that the persons who 
resist the delivery of possession should be obstructing 
either at the instigation of the judgment-debtor or on 
his behalf, in order that the Court should forcibly put 
the decree-holder in possession of the property under 
this rule. It follows, that if the obstruction is not at 
the instigation or on behalf of the judgment-debtor the 
decree-holder has to file a suit for possession and cannot 
be given any relief under O. 21, R. 98 C. P. Code. 
{Mir Ahmad, J,) Mt. PiaRI z/. ATTA MAHOMED, 
210 I.C, 8- A.I.R. 1943 Pesh. 8.5. 

O. 21, R. 98 — Warrant issued instead of 

summons — On appearance of obstructor. Imprisonment 
ordered without uaitiug for further obstruction—- Lega- 
lity. 

Where instead of issuing a summons as required by 
R. 97 of O. 21 C. P. Code, the executing Judge issues'a 
warrant of arrest and when the obstructor was before 
him and the Court had come to the conclusion that the 
obstruction was unwarranted, he immediately orders his 
imprisonment without waiting to see if the execution of 
a further warrant were again resisted, the order can be 
set aside, {Almond, /. C.) MaHOWED YuSAF v, 
Masai lt, 207 I .C. 607=16 R. Pesh. 16 - A.I.R. 
1943 Pesh. 58. 

O. 21j( R. 100 — Applicability to case of delivery 

of symbolical possession. 

R. 100 of O. 21 C. P. Code has no application to a 
case where symbolic possession is given to decree holder. 
{Roberts, C.J . and Dunkley, JO MaAye Tin v, 
Ellerman’s Arracan Rice and Trading Co., 
LTD. 197 I.C. 777=14 R.R. 150=A.I.R. 1941 
Rang. 298. 

O. 21, B. 100— Application under — Maintain- 
ability — Difference between K. 100 and S. 108 (lO) of 
Oudh Rent Act. See OUDH RENT ACT. S. 108 QO) 
and C. P. code, O. 21 R. 100. 194:1 R.D. 263. 

O. 21, Rr. 100 audios — Who can apply under 

— Order on application by auction purchaser of judg- 
ment-deh*oP s property prior to sale in execution of mort- 
gage decree — Effect. 

In order to make an application under R. 100 of 
O. 21, it is essential that the applicant must be a person 
other than the judgment-debtor. A person who has 
bought in Court auction the judgment-debtor's property 
in execution of a money decree when a suit on foot of a 
mortgage over that propel ty is pending is not entitled 
to apply under 0.21,R. lOO. When the mortgage 
decree is executed and the property is bought by the 
decree-holder himself and possession also is obtained by 
him, he Ls only, so far as the mortgagee decree-holder- 
purchaser is concerned the representative of the judg- 
ment-debtor and any order passed on such an application 
would be without jurisdiction and cannot bo pleaded to 
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be conclusive under R. 303 of O. 21. Ahmads 

CJ.and Dar.J.) JWALA bY£D AlN. 

1943 A L W. 510. 

.... 0 . 21, B. 103— Applicabiiii} — Sale in execution 

of charge decree — Stra(n>er purchaiicr obsti acted in 
taking possession by private vendee from judgment deb- 
tor .Application for icinoval of chstinction — Dismissal 

—Remedy— Suit or appcnl—S. 47 — ■ Applicability. S£t' 
C. P. CODE. S. 47. (1043) 2 MX J. S91. 

O. 21, R. 103-~Sc£f>£ and effeJ—Apthcatiofi for 

removal of obst^uciion to dehvt-ry of possesion to decree' 
holder— Dismissol — Failure to sue within ore yea / — 
Efeci — Suit after several years— Bti>- of . 

The scope of a suit under O. 21, K. 103, C. P. Code, 
Is not the determination of the mere qinsiion <if posses- 
sion of the parties concerned, liut the e^tablislnnent of | 
the right or title by whicli the plaintiff claims the pri.-- 
sent possession of the property. Where an order is made 
dismissing an application for removal of obatruction to 
delivery of possession to the holder of a deciee for 
eviction that order must be deenu d to hace been passed 
under 0.21, K. 99, C. P. Code, such an order operates 
as a conclusive adjudication of the right to the property, 
if one year is allowed to elapse without bringing a suit 
as provided by O. 21, R. 1C3, C. P. Code. A suit for 
declaration of title and possession brought several years 


0. P. CODE (1908). 0. 22, R. X 

mined by that decree. {Manohar hall and Das, /;) 
raghunandan V, Badri. 24 Pat. 314==A.I.E. 1945 
Pat. 380, 

O 22 — Co-parceners of a joint Hindu family^ 

Substitution as legal representatives on death of karta. 

If it is claimed that the right to sue survives in the 
case of The death of the karta of a joint Hindu family, 
it must come to the co-parceners as representatives of 
the deceased. For the purposes at least of substitution 
under O. 22, C.P. Code, therefore, the co-parceners must 
be .substituted as legal representatives if they are not 
already on record. {Misra, Jf) RaJENDRA PRaSaD 

Ganoa Bdx SfNGH 1944 A.W.R. (0 0.) 291= 
1944 0 A (C.C.)291=:A.I.R. 1945 Oudh. 60. 

O. 22 Rr. 1 and 3 — Application for leave to sue 

as paup'r- D<afh of applicant — Ri^kt of legal re- 
preser.tathe to c.mihtue — Abatement — Reauty of legal 
•'epresentativi — Plaint if ran he dated bo.k by payment 
of court- fee after death of original appHcmt. 

Where, pendinding an application for leave to sue in 
forma pauperis, the applicant dies before leave is 
granted, the application abates, the right lo sue in forma 
pauperis being a personal one. The legal representative 
of the deceased applicant cannot therefore claim to be 
I brought on record in the application and be permitted 
* to continue the .same. Nor can the legal representative 


later, is therefore baried. {Leach, C.J, and Raja- 
mannar,J) KAI.ESW.aRAR MllLs, i,7D v OmVINDA- 
SWAMl NA'CKER. 63 L.W 552=1945 M.W.N. 743 
=A.I.E. 1946 Mad. 76=(1946} 2 M.L.J. 403. 

0.21, E. 103 — Scope— Exception in favour of 

judgment-debtor— If availaide to his rej>re'entative. Set 
C. p. CODE, S. 116 AND O. 21. R. 103. (1943) 2 M.L. 

J. 639. 

0. 21, E. 112 (1) and (2) (Oudh) — Right of 

appeal against orders in proteedings against garnishee. 
According to sub rules (l) and (2) of R. 112 of 
O. 21, C. P. Code, where a garnishee disputes his 
liability, and there has been an adjudication of such 
liability, the determination or the decision of that 
liability will amount to a ‘decree'; but wheie the garni- 
shee does not dispute his liability and ch posits the 
money without any objection when called upon to do so, 
it will be an 'order* and no second appeal i.‘< permissible. 
{Thomas, CJ.') C.Tb LiNCOi.N c*. Moor Eiahi. 204 
IC. 631=16 EO 364=1942 A.W.E. ^C-CA 361= 
1942 O.A 626=1942 O.W.N.801-A.I.E. 1943 Oudh 
192. 

— 0 . 21, E. 131— (All. )— Construction — ‘Charge’, 

If confined to charge created by act of parties. RaM 
ChAXDRA LaL. [see Q.D. 1936— *40 Vol. I, 

Col. 1716.1 I.L.E. (1940) All. 681-191 1.0, 745« 
13 R,A. 266. 

— — O. 22 —Applicability — Arbitration — Reference 
by parties of family disputes — Death of one party — If 
puts an end to arbitration proceedings. VenKATa- 
CHELLAM V, SURYANAEaYNAMURTHY. [see Q.D. 
1936— »40 Vol. I Col. 3301.] A.LE. 1941 Mad. 
129. 

- 0. 22 — Applicability — Partition suit — Pre- 

liminary decree — Subsequent death of defendant — 
Abatement — If results. 

There can be no abatemnnt of a suit for partition by 
reason of the fact that after the preliminary decree one 
of the parties dies. The provisions of the Civil Pro- 
cedure Code, as regards abatement in O. 22 C. P. Code, 
dja not apply in cases of death after a preliminary 
when the rights of the parties have been deter - 


I !iet the plaint antedated by paving court-fee on the 
plaint so as to be effective Dom the date of the applb 
cation by the nrioinal appliration. The ren'edy rhhe 
legal reptes( ntative is either to apply afresh for leave to 
sue as a pauper or to file a fre'^h suit with proper 
court-fee. (Ho^wilf /A ANASHVaI^MA 7 c St’BBA 
RfDPT. 211 T.O. 431 = 16 RM. 527=1943 MW. 
NT 442=1^6 LW. S97=A.I.R. 1943 Mad. 646« 
(1943) 2 ML.J. 180. 

0. 22 E. 1 — Death of father during pendency of 

suit for damages for sednetien of d ate ghfer-- Suit, if 
abates — Continuation of suit by other members^ if possi- 
ble — Right of daughter to relief. 

Where during the pendency of a suit for damages for 
the seduction of his daughter, the father dies, the right 
of action dies with the father and does not survive him 
and henoe the suit abates It cannot be continued by 
the other inerrJiers of the family. Though the daughter 
mav have a right of action, the genesis of the action 
w'oulri not be seduction. (Stone C./- and Rose, j) 
RaFEOO THAFUVDHOBt OF NAGPUR 7/. MST. SPBAN- 
SHI. I.XE. nP42^ Nag. 660 = 202 I.O. 101=15 
R.N. 64 = 1942 N.L.X 199 = A.IE. 1942 Nag. 99. 

O. 22, E. 1 — Suit fa de lare plaintiff tmofecUd 

by ex' com muni cat ion--~‘Decf'ee on apptal— Death of 
plaintiff pending second appeal by de fendant-- Appeal if 
abates — AppHcahiliiy of the maxim actio personalis 
moritur cum persona. 

Where a plaintiff’s suit to declare a certain panchayat- 
nama ex-communicating him from the hiradari 
not genuine and that he is unaffected by it was dismissed 
by the trial Court but w'as decreed on appeal and pend- 
ing second appeal by the defendants, the plaintiff died 
the cause of action did not survive to the heirs of the 
plaintiff respondent as the right agitated for did not 
relate to or affect the estate of the deceased plaintiff and 
did not involve any right to property which might be 
considered to be a heritable asset. No right to sue in 
respect of the status of the plaintiff accrued to tbe^ legal 
representatives and the suit being one for vindication of 
a mere personal right, the maxim actio personalis motv 
tur cum persona applied and the right to sue must be 
deemed to hnv*i VioAn 
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and the appeal abated. ^Ghulam Hasan, andMadeUyt 
Jj.) Kalloo Chaudhari v. Ramzan.. 18 Luck. 
678-1942 A.W.R. ^0.0.) 346 = 203 I.C. 253=15 
B.O. 184-1942 O.W.N. 631=1842 O.A.524-AI. 
E. 1943 Oudh 14. 

0. 22, B. 1 — Survival of right to sue — Test — 

Suit for account in respect of defendant's management 
of plaintiff ' s property during his minor sty — Death of 
defendantSuiiy if can be continued against the legal 
repr esentiiiives — Limits to the application of the maxim 
^ actio personalis mortiur cum personal 

There are certain types of wrongs which, though a 
remedy for ^ them is available against the wrongdoer 
during nis lifetime, does not permit of a remedy against 
his representaiives after his deuth. By English law an 
executor repiesents the debts and the property of his 
testator but not his person. And that in general, is true 
of the position of a legal representative in India. Gene- 
rally the only cases, apart from cases of contract in which 
a remedy for a wrongful act can be pursued against the 
estate of a deceased person is one in which the w'rong 
consits of the appropriation by the deceased of property, 
orjhe value of property belonging to another. To those 
special types of wrongs which have produced for the 
wrongdoer either property or money which has accrued 
to his estate, the English law has refused to apply the 
maxim of actio personalis moritur cum persona\ These 
principles are applicable to India as well. Wherever it 
is found that a deceased person has by his wrong divert- 
ed either property or the proceeds of the property 
belonging to some one else into his own estate, recourse 
can be had to that estate, through his legal representatives 
when he is dead, to recover it subject, of course, to the 
limitation that any decree obtained will be limited to the 
assets of the deceased wrongdoer’s estate. Further 
wherever a relationship based on contract, quasi con- 
tract or fiduciary relationship or some obligation to 
perform a duty is found to exist that also is alone 
sufficient to entitle a remedy to be pursued against the 
legal representatives of the wrongdoer. 

^ Where a plaint charged the defendant wdth having 
disposed ()f various parts of the plaintifi’s estate during 
his minority and of appropriating monies derived from 
.the estate by putting them into his own pocket, and then 
went on to ask for an account the plaint contained a dis- 
tinct allegation that the defendant owed a duty to the 
plaintiff and that in breach of that duty, he appropriat- 
ed to himself either the property of the minor or else its 
value and on the death of the defendant the suit did not 
abate and right to sue survived. (Braund, /.) Ghu- 
lam Rashid Mohammad Abdul Rab, I.L.R. 
(1941) All. 642 = 196 1.0. 618=14 B. A. 64= 1941 
A.W.E.(H.C.) 89 = 1941 0. a. (Supp.) 149 = 1941 
A.L.W. 84=1941 A.L.J. 93 = A.IB. 1941 All. 187. 

— Q. 22, Rr. 2, 4 and 11 — Appeal filed by tenant 

against order settling rent in suit by landlord under 
S. 105, Bengal Tenancy Act — Landlord granting puini^ 
pending appeal — Putnidar added party respondent — 
Death of landlord respondent — Appeal if abates. 

Daring the pendency of an appeal filed by a tenant 
against an order settling rent In respect of his tenure in 
a suit by the landlord under S. 105 of B.T. Act, the 
landlord granted to another person a putni which includ- 
ed the suit lands also. The putnidar was then added 
as Respondent No. 2, the landlord being retained as 
Respondent No. 1. Thereafter landlord respondent died 
and no substitution was made in his place. It was con- 
tended by the surviving respondent that the appeal 
became incompetent as against him, it having abated 
against the deceased respondent. 


0. P. CODE (1908 ), 0. 22, E. 3. 

Held,^ that the right to appeal survived the deceased 
respondent and survived against the surviving respon- 
dent alone within the meaning of O. 22, R. 2, C. P. Code, 
and that, therefore, the appeal was competent without 
the legal repesentative of the deceased respondent being 
brought on the record, {Sen and Pal ^ J J,) HaRAD- 
HONE V, Panchanan. I.L E. (1943; 1 Oal. 144= 
209 1.0 222 = 16 E.O. 327 = 46 O.W.N. 963-A.I.R. 
1943 Cal. 570. 

— 0. 22, Br. 2 and 3 — Applicability — Test~^Legal 

representative already on record — Application for subs'- 
iitution — If necessary. 

In order to determine whether R. 2 or R. 3 of O. 22, 
C. P. Code, applies, it is necessary to see whether or not 
I the right to sue survives to the surviving plaintiff or 
plaintiffs alone. There is nothing in R. 2 to support the 
contention that it does not apply where the legal repre- 
sentative is on the record not as such but in his indi- 
vidual capacity. When the legal representative is 
already on the record and the right to sue survives to the 
remaining plaintiff, the case comes within R. 2 and not 
within R. 3 and no application for substitution is neces- 
sary. {Harries^ C.J, and Chatterfi^ /.) BHUDEB 

Chandra Rov v. Bhikshanicar Pattanik. 196 
1.0.837 = 8 B.E. 121 = 14 B.P. 248=AJ,E. 1942 
Pat. 120. 

0. 22, Er. 2 and 3 — Legal representative of one 

of the deceased appellants already on record as respon- 
dents — Failure to formally apply for their suhstiiution 
— If fatal. 

The object of filing an application for substitution of 
heirs of a deceased party is to intimate to the Court the 
fact of death of the party and to place the legal repre- 
sentatives on record in time. If such persons are already 
parties to the case, the mere non-filing of an application 
is not fatal to the maintainability of the suit or appeal. 
Hence where one of the appellants died, but his heirs 
were on record already as respondents, and no applica- 
tion for substitution was made within time it is not fatal 
tc the maintainability of the appeal. {Grille^ C,J, and 
Pollock, /.) Sheoram Sitaram V. Atmaram 
Raghoji. I.L.E. (1943) Nag. 17 = 206 I.C. 17 = 16 
E.N. 168=1942 N.L.J. 657 = A.I.B. 1943 Nag. 13. 

O. 22, Rr. 3 and 4 — Abatement— E^ect of* 

The effect of abatement is that the plaintiff in the 
suit abated or those claiming under him are prevented 
from suing again on the same cause of action. The 
order of abatement does not extinguish the title of the 
plaintiff in the suit abated and he is not debarred from 
defending his possession or rights by relying upon his 
true title. But if the defendant continues in possession 
then of course the plaintiff cannot be allowed to set up 
his possession in a subsequent suit. (Mathurt /.) BIJAI 
Ragho NiWASji V, Tej Narain Lal. 205 1,0. 476 
-15R.A. 431 = 1943 A. L.J. 4=1942 A. W.E. (H.O.) 
409 = 1942 A.L.W. 723-A.I.R. 1943 All. 99. 

O. 22, R. Z’-'- Addition of one of two heirs— 

If on behalf of the entire inheritance. 

Where on the death of plaintiff appellant in a suit for 
the recovery of mesne profits from a trespasser only one 
of the two heirs is brought on record as the legal repre- 
sentative, the appeal does not abate as regards the share 
of the other heir, because, when one of the heirs is ad* 
ded as legal representative, it must be taken to be for 
the benefit of the entire inheritance which opened on the 
death of plaintiff appellant. {Allsop and Cermets //,) 
RAMCHARAN V , BaNSIDHAR. (1942) A, 671 

= 203 1.0.223 » 1942 A.L.J. 411 « 16 E. A. 231=1942 
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c. p. OODB (1908), 0. 22, E. S. j 

A.W.E. (H.O.) 278=1912 A.L.W. SSO—A.I.E. 1942 
AO. S58, 

-O- 22, R. %—Appeal--Deaih of appellant— 

All legal represeniaiives not brought on record — 
Effect— Representation by some only— Sufficiency. 

Where an appellant dies pending appeal even a partial 
representation of the estate of the deceased appellant is 
sufficient to validate the appeal and to preclude the 
decree obtained in that appeal from being regarded as a 
nullity. In other words there will be no abatement of 
the appeal if at least some representatives are on record. 
(LoAur and Rai adhyakska, jJ.) DHONDO KhaNDO 
V. Waman Balwant. 46 Bom.L.B. 7S7=A.I.R 
1946 Bom. 126. 

0.22, R. Z— Appeal— Order declaring that 

suit abates -Appeal-Competency— Legal repre- 
sentative— Right of to challenge dismissal of suit 
os having abated, ] 

The C. P. Code, does not provide for any appeal 
against an order declaring that a suit has abated when 
a suit is dismissed on the ground that it has abated, the 
person who wanted to come in on the record as the legal 
representative of a deceased party has a right to chal- 
lenge the dismissal of the suit, urging that the order of 
abatement could not be sustained as iu truth he is the 
legal representative. {Chandrasekhtra Ayyar^ JP) 
KRISHNASWAMI V, SriniVaSAN. 1945 M.W.N. 284 
« AJE. 1945 Mad. 362 = (1946) 1 M.L.J. 220. 

O. 22, Rr. 3 and ^—Applicabiliiy—Execu^ 

tion proceedings— Death of decree-holder pending 
execution application— Power of Court to sub- 
siitute his legal representatives. 

Per-.5/«, /. — Execution proceedings do not abate by 
reason of the death of the decree-holder pending his 
application for execution or by reason of the failure to 
substitute his legal representatives. Although O. 22, 
Rr. 3 and 4, C. P. Code, are not applicable to execu- 
tion proceedings, the Court may in the exercise of its 
inherent powers substitute ihe legal representatives of a 
deceased decree-holder in such proceedings. They can 
after substitution continue the old proceedings and a 
fresh application by them is not necessary. (^Mukkerfea 
mnd Setif //.) AnaNDA PraSaD MitRA p. SuSHIL 
Kumar MandaL. 201 1.0. 479=16 R.c. 207=76 
0 .I 1 .J. 114=46 O.W.N.326=A.I.E. 1942 Cal. 390. 

0.22f R, Z— Application for succession 

certificate— Death of applicant— His heirs, if can 
be substituted. 

On the death of the applicant for a succession certifi- 
cate the proceeding lapses, and it will be open to any 
other party entitled to a certificate to apply. A right to 
apply for a succession certificate cannot be said to 
survive to the heir of the applicant. There is therefore 
no question of substitution of heirs in such cases, 
flBiswasand Latifur Rahman, //.) FaTEMANESHA 
Begum v. Sk. Mahidin. 48 O.W.N. 67S (l). 

O. 22, R. 3 — Benamidar — Suit by— Death 

fending suit— Application by real owner to come 
pn record as legal representative and to continue 
suit— Competency . 

Where a benamidar sties and dies, the real 
owner is not entitled to be allowed to continue 
the suit as his legal representative. {BorwilL /.) 
Andallamma 2;. Jangamayya. 211 I.C. 298= 
16 R.M. 497=56 L.W, 532=1943 M.W.N. 
598=A.LR. 1944 Mad. 27 =(1943) 2 M.LJ. 


O. P. CODE (1908), O. 22, E. 3. 

— 0. 22, R. 3— Death of appellant leaving 
heirs with separate interests —Abatement at 
regards one— Appeal if abates in toto. 

Vv'here a Hindu appellant dies leaving heirs 
having separate interests, if the appeal abates as 
regards one of the heirs theie is no reason why it 
should cause the appeal to abate even as regards 
the other heirs. {MadeUy, J.) Ram Darshanz/, 
Hari Shankar. 205 I.C. 82=15 R.O. 394= 
1943 O.A (C C.) 2 (2)=1943 O.W.N. 20= 
A.I.R. 1943 Oudh 260. 

O. 22, Rr. 3, 4 and 10— Death of defendant 

after preliminary and before final mortgage 
decree—SubsUtuiion of legal representatives— 
Procedure. 

If a defendant dies after the passing of a pre- 
liminary decree in a mortgage suit and before 
the final decree, no final decree can be passed 
without his representative being brought on the 
record. R. 10, and not Rr. 3 and 4 of 0. 22, C. P. 
Code, are to be regarded as governing the proce- 
I dure for making the necessary substitution. 
(Rjwlaud and ChatuAi, //.) SantI DeVI V. KhoDAI 
Prasad Singh. 199 I.C. 511=14 R.P. 590=23 

P. L.T. 615=8 B.R. 550=1942 P.W.N.62=AJ. 
R. 1942 Pat. 340. 

O. 22, Rr. 3, 4 and ll— Death of one of 

appellants— L. Rs not brought on record— Decision 
jointly, affecting all appellants — Appeal, if abates 
in toto. 

Where during the pendency of an appeal one of 
the appellants dies and his legal representatives 
are not brought on the record within the period 
of limitation, and the decision appealed against 
jointly affects all the appellants, the appeal does 
not abate in toto, {Mtr Ahmad and Soofi, JJ) 
Mashahur V. SuBHAN DiN. 194 I.C. 365=13 
R. Pesh. 79=A.I.R. 1941 Pesh. 36. 

O, 22, R. 3— Death of one of several appel- 
lants — Legal representatives not brought on 
record — Whole appeal — if abates — Power of 
appellate Court to pass decree in favour of the 
deceased— Q. 41, R. 4. 

Where one of two appellants diespending the 
appeal, in a case where the decree proceeds on a 
ground common to both 0* 41, R. 4, C. P. Code, 
applies, and it is open to the appellate Court to 
pass a decree in the suit even in respect of the 
appellant who is not at the time before the 
Court. Even after the appeal has abated under 
0. 22, R. 3, C. P, Code, it is open to the Court, 
acting under 0. 41, R. 4, to pass a decree in 
favour of ail the appellants, including the appeh 
lant whose appeal has abated. If the case is oi 
such a nature that it cannot be disposed of m the 
absence of the legal representatives of the decea- 
sed the whole appeal would abate. But if the 
lower Court’s decree proceeds on a ground 
common to the deceased as well as to the survi- 
vors, then the latter can under O- 41, R. 4, 
from the whole decree and the absence of the 
legal representatives is no bar to the disposal 01 
the appeal. ^ In such a case, therefore, if the legal 
representatives are not substituted within the 
period of limitation, the appeal abates only so 
far as the deceased is concerned, and not as a 
whole, and if the appeal succeeds, the 
I decree or order enures to the benefit of all thfi 
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appellants including the deceased. {Lckur and 
Kajadhyaksha, //.) DhondO Khando v. Waman 
Balwant. 46 Bom.L.R. 737=A.LI?. 1945 
Bom. 126. 

- 0. 22, R. Z --Death of party — Number of 

heirs takuig dgfimte share in the inheritance— 
One of them not added— Abatement if in toto. 

Where on the death of an appellant leaving a 
number of heirs taking definite share in the 

inheritance, one of them is not added as a party 
within the time, the whole appeal cannot abate 
but only as regards the share of the person not 
added. {Ghulam Basan and Agarwal^ //*) 
Tajammul Hasain V. Amiruddin. 17 Luck. 
297=197 I.C. 471=14 R.O. 314=1941 O.A. 
951=1941 A,W.R. (Rev.) 1078=1941 O.W.N 
1239=A.X.R. 1942 Oudh. 189. 

~^0. 22, Rr. 3 and 4 — Death of plaintiff^ in 
suit for accounts — Money found due from plain-' 
ttjf to defendant — Plaintiffs Legal Representa- 
HveSt can be brought on record. 

If in a suit for accounts it is found after the 
preliminary decree that it was the plaintiff who 
owed money to the defendant, the plaintiff's 
position will be that of a defendant and the 
defendant's position that of the plaintiff. If, 
therefore, the plaintiff dies, his legal representa- 
tives can be brought on record, whether the case 
comes within the purview of R. 3 or R. 4 of :0. 22, 
CP. Code. (JTefa Singkt J,) Sadhu SlNGH v, 
Kahan Singh. 218 I.C. 167=18 RX. 4=46 P. 
L,R. 292=A.I.R.1944 Lah. 473. 


^ ‘O. 22, Rr. 3 and 11 — Decree in appeal in 

ignorance of death of one of the appellants— 
Effect— Failure of other appellants aware of the 
death of that appellant to inform Court — Effect, 

Where after the death of one of the appellants 
a decree is passed m ignorance of his death it is a 
nullity so far as the deceased and his legal repre- 
sentatives are concerned. Where the other 
appellants knowing of the death do not inform 
the Court even though knowing that it is material 
for the decision of the appeal, their conduct 
amounts to a fraud on the Court. Being parties 
to the fraud they cannot take advantage of it 
with the result that the decree passed is also a 
nullity so far they are concerned. iVyas,') Bansi 
Lal Agarwal V. Moti. (1945) A.MX. J. 41. 

O. 22, R. 3 — Decree in name of dead party 

though addition of legal representative had been 
ordered— Appeal against dead person— Correc- 
tion, 

Where the decree is prepared in the name of a 
dead party even though addition of the legal 
representative had been ordered by the Court and 
an appeal is filed against the dead party on the 
strength of the cause title of the decree, the 
mistake could not create rights and could be 
rectified in appeal. (SAirre/f, and Sathe, 
J,M.) Ghasi Ram v, (Sanga Ram. 1942 O.W. 
N, (B.R.) 776=1942 R.D. 958=1943 A.W.R. 
fRev). loi. 

O. 22, R. Z— Legal representative already 

On record as party— A p plication to bring on 
record— Omission to make — If fatal. \ 

The object of an application to bring the legal | 
representatives of a deceased party on the record j 
is tp intiinatp tp the Court the death of a party 


C. P. CODE (1908), O. 22, Rr. 3 and 10. 

and to place the legal representatives on record 
within time. If such persons are already parties 
to the case, the mere non-filing of an application 
ought not to be fatal to the maintainability of the 
suit or appeal. (LoAur, J.) Ishwarlal Laxmi- 
CHAND V, Kuber Mohan. I.L.R. (1943) Bom. 
575=210 I.C. 335=16 R.B. 201=45 Bom.L.R. 
834=A.IR. 1943 Bom. 457. 

■ O. 22, R. Z— Legal representative of decea- 

sed party— Objections by— Scope, 

Per Chaiterji, A legal representative of a 
deceased party can raise only such objections as 
could have been taken by the latter. {Fasd AH 
J.) Kameshwar Singh v, Rajbansi Singh. 
A.I.R. 1943 Pat. 433. 

O. 22, Rr. 3 and Z— Legal representative— 

Suit by Hindu widow for declaration that defen- 
dant was not adopted by her and was not her 
validly adopted son— Death of plaintiff — Claim by 
husbandfs cousin to be brought on record as 
legal representative — Objection by defendant — 
Competency-Proper legal representative. 

R, a Hindu widow, filed a suit against B, who 
claimed to be her adopted son, for a declaration 
that she had not taken the defendant B in adop- 
tion and that he was not her legally adopted son. 
R died pending suit, and her husband's cousin W 
applied to be brought on the record to continue 
the suit as the legal representative of the decea- 
sed plaintiff. The defendant opposed the appli- 
cation on the ground that as adopted son of R, he 
was her legal representative and the right of suit 
did not therefore survive. 

Htld^ that since the subject-matter of the suit 
was the validity of the defendant's adoption 
itself, the defendant was not R*s proper legal 
representative for continuing the suit and W was 
the proper legal representative to continue the 
suit. {Lokur^ J,) Bajirao Madhavrao V, 
Wamanrao. 46 Bom.L.R. 421=A.I.R. 1944 
Bom. 243 (1). 

O. 22, R. Z— Mortgage suit— Death of 

mortgagee— Legatee applying to he brought on 
record— Probate if necessary. 

If a mortgagee dies pending his suit to bring 
the mortgaged property to sale, a person claiming 
under his will can be brought on the record as a 
legal representative without taking out probate 
first. It would, however, be necessary for him 
either to take out probate or obtain a succession 
certificate before proceeding to take out a per- 
sonal decree, if this becomes necessary. iBeekett, 
/.) DaulatRamz/. Meero, 194 I.C. 585=14 
RX. 2=43P.L.R. 16=A.I.R. 1941 Lah. 142. 


O. 22, Rr. 3 and IQ—Rel^tivd scope and appli- 

cahility— Order for substitution 9f legal representa* 
tive on plaintiff^s death — Appeal — Revision, 

R. 3 of O. 22. C P. Code, contemplates the 
substitution of a legal representative upon the 
death of a plaintiff or plaintiffs while R. 10 of the 
same Order deals with cases other than those 
covered by R. 3. Hence when substitution ^ is 
ordered on the death of a plaintiff or plaintiffs 
the order is one passed under R, 3 of O- r22 ,apd 
hence is not appealable. Nor can it be 
within revision. {GkuJam Hasan' 

Ijf) Ram Naeaian v. Miir't. 
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E.O. 159=1942 A.W.R. (C.C.) 344 j appeal, and the whole appeal therefore became 


,f?,_lQ 42 O VAN. 636=1942 O.A. 517=A.I.R. i incompetent. 

ji.. ' rtHTtr AM M; 

1943 Oudh 24. 

— — O. 22, H. 3 -Representative suit— Death one 


{Davis, C.J, and Weston, J\ 
Ghulam Mahomed v. Sherdilkhan. I.LR 
1(1942) Kar. 435=205 I.C. 494=15 R.S. 151= 

1 A.I.R. 1942 Sind 157. 

0. 22, R. 3— Scope— Suit on behalf of deify 

—All shcbaits parties to ^uit — Death of one pend* 
ing suit — Decree without effecting substitution in 
time limited— Validity— Abatement— If caused. 
Where in a suit on behalf of a deity by the 
shebaits, all the shebaits are on the record at the 


of the representors — Procedure to be tallowed, i 

In a representative suit when one of the plain- 
tills dies, the duty of the prties is to bring this 
fact to the notice of the Court and ask for direc- 
tions* Generally a new name would be suggested 
and the Court will agree to the substitution of 
this name in the place of the deceased. Where it 
is stated that tne plaintiffs severally represent ! time the plaint is presented, the suit is properly 
the whole community, a decree in favour of one | constituted. If after the suit and before the 
would bind the whole community and in the case j decree is made one of the dies, and no 

of death of one of them, a decree against the substitution is made within the time limited by 
remaining representative will not be infructuous, j lavv, there can be no question of abatement, 
and hence the suit will not abate as a whole on j Xhe deity is sufficiently and substantiallyrepre- 
the death of one of the representatives. {Davies.') 

Ganga Dhar V , Mujsicipal Committee, Ajmer. 

X940 A.M.L. J. 63. 

■ .>0, 22, R. 3 — Revision — Ab(iietne7it — Dismissal 
of suit on — Remedy — Appeal— Competency— Order of 


dismissal after abatement — if to be passed 

An order of dismissal should be passed after 
the abatement of a suit under 0. 22, R. 3, and an 
appeal from this order would he. An applica- 
tion in revision by the aggrieved person is there- 
fore incompetent as he can obtain his remedy by 
way of appeal. {Happelf y.) Gopalaratnam v . 
Lakshmikantam. 2i0 I.C. 76=56 JL.W. 375= 
1943 M.W.N. 454=A.I.R. 1943 Mad. 569= 
(1943) 2 M.L.J.17. 

O. 22, R. 3— Scope — If qualified by 0. 41. 

R. 4— Appeal— All appellants not alive— Power of 
Court to vary decree. See C. P, Code, 0. 41, R. 
4. I.L.R, (1942) Kar. 435. 

— O. 22, Rr. 3 and llScope — Partition suit — 
Several plaintiffs claiming share jointly— Shares of 
each not specified — Dismissal — Second appeal — Death of 


one appellant {plaintiff) — Legal representative not im 
pleaded — Effect — Appeal — If abates as a whole. 

In a suit by several plaintiffs, one of them 
being a Hindu claiming to be the purchaser of a 
half share of the interest of the other plaintiffs 
who were ail Mahomedans for partition, the 
share of none of the plaintiffs except that of one 
was specified. It was not clear on the plaint 
what share any of the other plaintiffs claimed ; it 
appeared from the plaint that the plaintiffs were 
claiming jointly to have joint shares in ten annas 
eight pies share of the land in suit. ^ In the prayer 
clause a share was claimed for plaintiffs 1 to 5, 7 
and 8 as also for the purchaser ; but it was no- 
where stated, nor could it be ascertained from 
the plaint, what the shares of the plaintiffs were. 
The suit was dismissed by the trial Court and by 
the first appellate Court as barred by limitation, 
A second appeal was preferred against the 
dismissal. One of the appellants, a necessary 
party, died, and his legal representatives were 
not brought on the record and suit therefore 
abated at least as regards him. It was contended 


seated by the remaining shebaAs, v;ho are parties 
to the decree passed and the decree is a good 
decree. The suit doee not abate. (Agarwalaand 
Meredith, JJ.) Sadhu Chakan Pakija v. Krish- 
namani Dei. 197 I.C. 674=8 B R, 268=14 
R.P. 338=23 P.L T. 457=7 Cut.L.T. 87=A.I.Il. 
1942 Pat. 181. 

O. 22, Rr. 3, and 9, and S. 2 (ID-Suitby 

Hindu widow to recover mortgage debt due to 
husband— Reversioners, if legal representatives— 
Death of widoiv pending suit— Reversioners not 
applying for substitution— Abatement of suit— 
Fresh suit by them or by purchaser of their tnte^ 
rest — Maintainability . 

A Hindu widow suing to recover a mortgage 
debt due to her husband sues as a representative 
of her husband's estate. If .she dies pending the 
suit, the right to sue survives and devolves on 
the reversioners who are her legal repre- 
sentatives within the meaning of S. 2 (11), C. P. 
Code, inasmuch as the estate vests in them on 
her death. If the reversioners do not apply to be 
substituted in time, the suit abates under 0* 22, 
R. 3 (2) and they are, therefore debarred from 
instituting a fresh suit on the mortgage under 
O. 22, K. 9. A purchaser of their interest is under 
the same disability. {Sen, J.) Ahdul Rahaman 
iVIiA V. Balaipado Sett. IX.R. (194) ) 1 Cal 137 
=195I.C. 728=14 R C. 131=45 C.W.N. 105= 
A.I.R. 1941 Cal. 347. 

O. 22, Rr, 3 and 11 and O. 41. R. 4— 


by joint tenants for declaration of rate of rent- 
Death of one—Hts heirs not substituted— EnUre 
suit if abates— Appeal by such tenants— DeM of 
One appellant — His heirs not substituted — Ent%ft 
appealf if abates* 

If in a suit by the plaintiffs as joint tenants of 
a single tenancy, for a declaration of the rate of 
rent payable by them, one of them dies and nis 
heirs are not substituted in time, the suit 'will 
abate as a whole. But it does not necessarily 
follow that an appeal by the plaintiffs will also 
abate as a whole if one of the plaintiff-appellanti 
dies pending the hearing of the appeal and nis 
heirs are not substituted. Under 0. 41, R, 4> 


abated at least as regards him. it was contended ^ p ^ annpllate Court has the oower to 

«/ers?or vary ^dierte in favour oPall the 
incompetent as a whole. plaintiffs including a plaintiff who has not hem 

Held, that the cause of action of all ihe plain- made a party to the appeal, if the decree in the 
tiffs was joint and the same and thaf to a proper Court below has proceeded on a ground cotntnori 

decision of the dispute all the co-owners were to all the plaintiffs. It can exercise the same power 

necessary parties both to the suit and to thp ' in favour of the heirs of a plaintiff who was 
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C. F. CODE (1908), 0. 22, B. 3 (2). 
appellant and who has died pending the appeal, 
although such heirs have not been made parties 
to the appeal. The position is essentially the same 
as if that deceased plaintiff had not appealed at 
all. {Sen,J.) Sarat Chanjdra N arayan z/. Fkzu* 
eam Nath. 46 C.W N. 281. 

O. 22, R, 3 i 2 ) -Scope— Death of Hindu 

appellant pending appeal leaving son and widow— 
Application by son alone to be brought on record 
as legal representative — Son alone impleaded — 
Omission to implead widozv as heir under Hindu 

omen's Rights Jo Property Act— Effect — Appeal 
— If abates, 

0. 22, R. 3 (2), only requires an application to 
be made by a person claiming to be the legal I 
representative, to prevent the order of abate- 
ment being made. When once an application is 
made by a legal representative to be brought on 
record and that application is granted and such 
legal representative is brought on record, then 
the Court shall proceed with the suit or appeal 
and the appeal will not abate. The rule does not 
require that all the legal representaiives should 
be on the record and if one of them alone is sepa- 
rately brougiit on record as legal representa- 
tive, there would be no abatement. A Hindu who 
along with his wife and only son constituted a 
joint Hindu family brought a suit for an injunc- 
tion against certain persons to secure certain 
easement rights and other amenities for his house. 
The suit was dismissed by the trial Court and the 
plaintiff appealed. The appellant, however, died 
on 2 — 10 — 1940, pending appeal and the only son 
of the deceased appellant made an application to 
be brought on the record and his name was placed 
on the record as legal representative. His mother 
who was also an heir under the Hindu Women's 
Rights to Properly Act wa.s not brought on the 
record as his legal representative. 

Held, that though it would have been proper if 
both the son and the widow of the deceased had 
applied to be brought on record as legal r*:pre- 
sentatives of the deceased appellant, the appeal 
did not abate merely because the son alone applied 
and was brought on record as legal represen- 
tative since the son would sufficiently represent 
the estate. {Lokur, J.) Ishwarlal Laxmichand 
V. Kuber Mohan. I.L.R. (1943) Bom. 575= 
210 I.C. 335=16 R.B. 201=45 Bom.L.R. 834 
=A.I.R. 1943 Bom. 457. 

—O. 22, R. A— Abatement of appeal— -Total 

or partial— Test — Suit for declaration against 
person attaching property and against persons 
claiming rateable distribution — Appeal— Death of 
a respondent — Failure to add legal representative 
— Appeal if abates in toto. 

In case of death of one of the respondents 
where his legal representative is not added, it 
cannot be said that in all such cases where the 
allowing of the appeal would result in conflicting 
decrees it is necessary for the whole appeal to 
abate. Mere inconsistency is not sufficient nor is 
it an absolute test to find out whether an appeal 
is to abate in ioto or partially. Where in a suit 
to declare certain property not liable to attach- 
ment, the person attaching the property and per- 
sons claiming rateable distribution were added as 
defendants and during the pendency of an appeal 
by the plaintiff from the decision in the suit, one 
of the respondents died and his legal representa- 

Q.DtI-77 


I C, P. OOBB (1308), 0. 22, Er, 4 and 11. 

tive was not added as a party, the appeal did not 
abate in toto but only as against the respondent 
whose legal representative was not added in time. 
{Bennett and Madeley, JL) Lachmi Nakain v, 
Musaddi Lal. 17 Luck. 327=197 I.C. 247=14 
R O. 287=1941 O-W.N. 1195=1941 A.W.R. 
(Rev.) 1010=1941 O.A. 891=A.I.R. 1942 Oudh 
155. 

O. 22, R. 4 — Abatement— Test— Death of a 

formal respondent — Appeal, if can proceed with- 
out his legal representatives. 

Whether an appeal can be heard in the absence 
of any of the respondents depends on the nature 
of the suit and where a successful appeal will not 
create any contradictory decrees between the ap- 
pellants and deceased formal respondents, the 
appeal can be heard without the legal representa- 
tives. {Harper, S . M . and Sathe, J.M.) Ram 
ANjosr V. Babua Saheb Singh. 1941 O.W.N. 
95=1941 R.D. 63=1941 A.L.J. (Supp.) 29=1941 
A.W.R. (Rev.) 265 (1)=1941 O.A. (Supp.) 214 
( 1 ). 

— ~ — O. 22, R.4 — Administration suit~Death of 
one of defendants— Abatement of suit. Maeo- 
medallyTavebally V. Safiabai. [see Q.D. 1936-40 
Vol. I, Col. 3302.] 67 I.A. 406=I.L.R. (1940) 
Kar. (P.C.) 410=IX.R. (1941) Bom 8=191 
I.C. 113=13 R.P.C. 113=53 L.W 1=45 C.W.N. 
226=7 B.R. 210=1941 A.W.R. (P.C.) 1=43 P. 
L.R. 63=1941 O.A. 119=43 Bom.L.R. 388=73 
C.L.J. 214=1941 O.W.N. 734=1941 P.W.N. 
316=1941 M.W.N. 729=1941 A.L.W. 567= 
(1941) 1 M.L.J. 594 (P.C.). 


— -O, 22, R. ^—Appeal— Abatement— Decree 
dismissing application for revocation of grant of 
probate of zvill — Appeal— Death of some respon- 
dents — Legal representatives not substituted— Ap- 
pellant giving up certain other respondents owing 
to difficulty in service of notice— Effect— Abate- 
ment of whole appeal. 

The question of a will is a single subject- 
matter and a -will must be either good or bad 
against all the world. It is not possible for a 
will to be good against some persons and bad 
against others. Where pending an appeal from 
a decree dismissing an application for the revo- 
cation of the grant of probate of a will, some of 
the respondents die and the appellant fails to 
substitute their legal representatives and the 
appellant also gives up her appeal against certain 
other respondents owing to difficulties in effect- 
ing service, the appeal as a whole abates and not 
merely as against some of the respondents. The 
decision of the Court is one and indiv^ible as the 
will must be either good or bad against all the 
world, and, therefore the appeal cannot proceed 
and is liable to be dismissed. {Manohar Lall and 
Bro%igh, JJ.) Bahuria Manikraj Kuar v. Amai- 
BAS Kuar. 22 Pat. 289=211 I.C. 619=16 R.P. 
262=10 B.R. 433=A.I.R. 1944 Pat. 38. 


O, 22, R. 4-Appeal by applicant under 

U. P. Encumbered Estates Act— Death of some 
creditor respondents — Legal representative not 
added — Appeal, if abates in toto, Udai 
Singh v, Dwaeka Prasap. [see Q.D. 1936-, 40 
Vol. I. Col. 1727. 15 Luck. 748. r?; 

O, 22, Rr. 4 and ^ 

defendaMs—Co-deftndanli^i.fiftid^4^ fftpfwi- 
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enU— Death of a respondent deriving title from 
appellant and some respondents — Abatement, 
Where only one of the defendants in a suit j 
appeals and impleads his co-defendants as respon- | 
dents and one of them deriving title from the 
appellant and some of the respondents dies and 
his legal representatives are not brought on 
record, the appeal does not thereby abate. 
(Malik, /.) Thakur Prasad Kalwar£>. Ram 
Khelawan Kalwak. I.L.R. (1944) All 344= 
218 I.C. 428=18 R.A. 13=1944 AX.J, 369= 
1944 A.W.R. (H.C.) 188 (1)=1944 O.A. (H.C.) 
188 (1) = 1944 AX.W. 317 (1)=A.I.R. 1944 
All. 240. 

— — O. 22, R. 4 — Applicability — Insolvency — Order 
of adjudication — Right to contest — If personal to insol- | 
vent — Death of insolvent pending appeal — Abatement. ' 
See Provincial Insolvency act s. i 7. 44 Bom. ! 
L.R. 132. 

— O. 22, R. 4 — Applicability — Mortgage suit — , 
Preliminary decree — Subsequent death of mortgagor — ; 
Heirs not impleaded — Abatement — Rule — O. 22, R. 6. 
DaWARALI JAFARALI V. BaI JADI. [seg Q. D. 1936-40 
Vol. I, Col. 1728.] 192 I X. 405=13 R.B. 250. 

" — O. 22, R, 4 — Applicatim asainst person for 


0. P. OODB3C1908), 0. 22, R. 4. 

presentative — Abatement^ if whole — When interests of 
respondents are separable — Test, 

Where in an appeal one of several respondents dies 
and his legal representative is not brought on record the 
test whether an appaal abates as a whole or not should 
be (1) whether the interests of the respondents are joint 
and inseparable and (2) whether in the event of the ap- 
! peal being allowed as against the lemaining respondents 
! there would or would not be two contlcting decrees in the 
same case with respect to the same subject-matter. 
Hence wheie the interests of certain respondents were* 
separable and there was no danger of them coming into 
conflict with any recognized principle of law if the appea 
were allowed against the remaining respondents, the 
appeal does not abate as a whole. (Bennett and Agar- 
//.) Sarfarz Ahmad v, Asghar ali. ig 
Luck. 567=203 I.C. 71=15 R.O. 156*1942’ 
A.W.R. (C.C.) 342 C4)= 1942 O.W.N. 620=1942 
O.A. 502-A.I.R. 1943 Oudh, 11. 

O. 22, R. 4 and U. P. Encum. Estates Act 

(1934), S. 4 — Death of one of the respondents — Legal 
representatives not added in time — Appeal, if abates in 
toto. 

I The question whether on the failure to add the legal 
1 representatives of one of the respondents within time 
I the appeal abates in toto or not, depends on the facts of 


acsounts under Charitable and Belt gious Trusts Act — 
Death of that person — Cazese of action, does not survive. 
In the case of an application for rendition of accounts 
against a person under the Charitable and Religious 
Trusts Act, the cause of action terminates on hia death. 
The right to demand accounts is a personal right avail- 
able against him and that right does not survive as 
against his legal representatives, (Sen. J.) KUBRABI 
f'. Seth Shubirati. I.L.R. (1944) Nag. 775« 
220 I.C. 57=1944 N.L J. 170=AJJR, 1944 Nag. 
190. 

O 22, R. 4 aUd O# 30, R, 4 — Business ad- 
ministered solely by karta and called firm — Suit by 
karta and decree — Death of karta pending appeal by de- 
fendant — Failure to add legal representatives — Effect — 
Applicability of 0,3^, R, 4. 

Where a suit by karta of a joint family who was 
solely administering a business called a firm is decreed 
and pending an appeal by the defendant the plaintiff 
dies and his legal representatives are not added in time 
the appeal abates. O. 30, R, 4, C. P. Code, has no 
application to such a case. (Davies.") JEV Rat v. 
Chhoti. 1942 A.M.L.J. 54. 

22, R. 4 — Contest by some of several defen- 
dants— Presumption as to knowledge of rest— If applies 
to deceased defendant— Mandatory character of 0.22, 
R. 4. BHarath Das v, IndRaSan. [see Q. D. 1936- 
40 Vol, 1, Col 3302.1 1941 A.L.J. (Supp.) 7. 

. 22, R. 4r^Death of one of respondents----- 

Appeal, if abates in toto. 

Where the plaintiff files an appeal againt all the 
original defendants in spite of the fact that one of them 
had died without bringing on record his legal representa- 
hves, the appeal does not abate as against the remain- 
ing defendants where it is evident on the plaintiff’s 
claim that he is entitled to sue them even if he never 
made the deceased defendant a party to the suit at all. 
^Imond, f. C. and Mir Ahmad, J.) MiRZA JaN v 
Ghu^m Raza. 194 I.C, 565=14 R. Pesh. 1- 
A.I.R. 1941 Peih. 41. 

* - ^O. 22, Rr.4 and 11 — Dtatktfmt of saitraf 
r osfOHtHttts piHditig cppe(ii~ failure to add legal re- ' 


each case. The test in such cases should be (1) whether 
the interests of the defendants in the suit are joint and 
indivisible so that the interest of the deceased cannot be 
separated from those of the rest, and (2) whether in the 
event of the appeal being allowed a.s against the re- 
maining respondents there would or would not be two 
inconsistent and contradictory decrees in the same case 
with respect to the same subject-matter. 

Where during the pendency of an appeal by an''appli* 
cant under the U. P, Encumbered Estates Act, one of 
the creditors opposing the debtor^s application died the 
interests of the deceased creditor could not be separated 
from those of the rest and the heirs of the deceased are 
necessary parties and when they have not been added in 
time, the appeal abates as a whole. (Thomas, C. /., 
Sennet and Ghulam Hasan, J/,) GHULaM ABBAS v , 
Safdarjah Zahid Ali, 16 Luck. 515 193 1. C.l 
=13 R.O. 446-1941 O.L.R. 272«1941 A.L.W. 
313«1941 O.A. 281 -1941 R.D. 199=1941 A.W. 
R. (Rev.) 233-1941 O.W.N 418-A.I.R. 1941 
Oudh 219(F.B.). 

~“0. 22, R. 4 — Death of one of three defendant 

who were brothers — Widow of deceased ?tot impleaded ai 
legal representative — Representatiofi by oihet defendanii 
that they formed foint family — Plaintiff acting in good 
faith — Decree, if binds legal representatives, 

A suit was instituted against three brothers on the 
basis of a mortgage effected by them. One of the de- 
fendants died pending the suit but he had admitted the 
iDortgage in his written statement. The plaintiff appli- 
ed for his widow being brought on record as his legal 
representative but subsequently did not pursue the mat- 
ter as the other defendants stated that they were mem- 
bers of a Joint Hindu family and had succeeded to th# 
interest of the deceased by survivorship. The suit wai 
eventually decreed. It was found that the defendant! 
bad separated in status before the suit. 

Held, that the decree was binding on the widow a! 
the legal representative of the deceased inasmuch "as the 
plaintiff had acted in good faith in not insisting upon 
impleading her and as the estate was effectively repre- 
sented by the surviving brothers. (Bhidetji) SHIM- 
bhu NATH V. Braham Wati. 194 I.C. 304=13 
RX. 528=42 PXa^.S06B:A.l.R. 1941 49, 
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— — *0. 22, Rr. 4 aad 11 — Death cf nspondetUt 

manager o( hint Hindu family during the pend&my of 
appeal — Sons alone brought on record— Failure to bring 
widow also on recordi if entails abatement of appeal — 
Hindu Women's Rights to Property Act {19^7 )— Effect 
of. 

On the death of the lespondent the manager of a 
joint Hindu taruily during the pendency of an appeal, 
his sons alone were brought on record as his legal re- 
preseniatives. On a contention that the appeal abated 
by reason ot the failure to implead the deceased widow 
also as his legal representative. Held^ that the appeal 
did not abate. Although under the Hindu Women’s 
Kights to Property Act, the law now vests dn a Hindu 
widow the limued interest of her husband in the joint 
property, it does not operate to alter the Hindu Law of 
joint family so as to make her a member of the co-parce- 
nary. Even if she is a legal representative of her hus- 
band the appeal would not abate for the reason that the 
list of legal representatives mentioned in the applica- 
tion under O. 22, R. 4 read with R. 11 was not exhaus- 
tive. {Misra and Kouly //.)• KADHA RamAN v , 
ANANT SINGH, 20 Luck. 305 = 1945 A,W.R. 
(C.C.) 86=1945 O.W.JM. 136=1945 O.A. (C.C.) 
86=1945 A.Lr.W. CC.C.) 129 = A.I.R. 1945 
Oudh 196. 

-—0. 22, Rr. 4 and 5 — Decree against wrvig 
legal representative — When binds true represeniatiVi 


Absence of bona fides on part of plaintiff— Effect, 

The appellant had settled his land with one J who he 
alleged, was a tenant-at-wiil. On y's death, he settled 
the laud with y's sister F and R who was the daughter 
of 6^, /’’s daughter, as joint tenants. The appelKwil 
sued to eject J and R on the ground that they were nut 
lendering service as agreed to. Pending the suit F died; 
the appellant applied to nave R recoraed as the legal j 
representative ot F, This was done and a decree was j 
passed in the appellant’s favour. 0 brought a suit lor 
declaration tnat me decree was not binding on her^ and | 
for an injunction restraining the appellant from inter- 1 
fering with her possession in execution of the decree. It 1 
was lound that G was in possession of the property and 
that the appellant made no attempt to give any explana- 
tion of his omission to implead G in his suit. 

Heldf that a decree obtained against a wrong legal 
representative might bind the true representative who 
was no party to the decree, if it be shown that the 
piaintiff had acted bona fide and was ignorant of the 
true facts, that there was no fraud or collusion and that 
the person wrongly impleaded was impleaded in a re- 
presentative capacity, the decree also being passed 
against him as representing the state. Since the appel- 
lant had made no attempt to explain his act in not im- 
pleading Gy daughteiot the defendant Fy he could not 
claim to have acted bona fide. The dtcree theiefore did 
not bind G, iAgarwalay /.) KriSHNAVatI v, Gun- 
iaRI 193 I.C. 331-13 R.P. 575-7 B.R. 592- 
22Pat.JU.T.338=A.I.R. 1941 Pat. 299. 

-O. 22, R. 4 — Bxistenci of a legal represen- 
tative on record— Abatement of appeal ij would 
be saved. 

As the bringing in of one legal representative 
on the record is sufficient to save an appeal from 
abatement, the existence pf one of the legal repre- 
sentatives already on the record would save the 
appeal from abating even if the other heirs are 
not brought on record on the death of a defen- 
dant respondent. {Benneli and Madeley$ JJ7) 
Mohammad Ata Husain Khan v, Hosain Ali 
KHAN, 19 Luck, 515==216 I,C. 276=17 R,0, 


0. P. COM (1908), 0.22,R.4. 

75=1944 A.W.R, (C.C.) 11=1944 O, A. (C,C.) 
11=1944 O.W.N. 37=A.1.R. 1944 Oudh 139. 

— — Q 22, Rr. 4 and S— Impleading of only one 
of the heirs as legal representative of a deceased 
respondent— Decision against himy if binds others 
—Appeal if abates against others-^Fosition of 
Mahomedan heirs. 

Where a Court appoints one of the heirs of 
deceased respondent to represent the interests of 
the deceased during the pendency of the appeal# 
he represems the estate of the deceased and any 
decree that may be passed against him would be 
binding on ail those who claim the property in 
suit uirough the deceased. Where some of the 
heirs have been impleaded as the representative 
of a deceased respondent the appeal does not 
abate against the heirs who had not been so 
impleaded. 'Though Mahomedan heirs succeed 
to separate shares in an estate and one liUgating 
about his share could .not produce any eiiect on 
the share of another who was not impleaded 
where one of the heirs is impleaded not as owner 
oi a share m his own right but in a representa- 
tive capacity as the person best suited to re- 
present the estate, any decision against mm 
would bind the others also. {Allsop and Vermat 
JJ,) Mohammad JdAMMAD t/, Tej MarainLal, 
I.L.R. (1942) Ail. 443=202 X.C. 611=15 JR.A. 
176=1942 A.W.R. (.ri.C.> 164=1942 A.1-.W. 

390=1942 A.L.j. 329=A.I.R. 1942 All. 324, 
O. 22, Rr. 4 and 11— Rent suit— Death of 


one of co-tenants pending appeal — Entire ap_p_ea I 

it abates, r ^ 

While an appeal filed by a landlord in suit for 
rent against three co-tenants was pending, one of 
them aied. hach tenant was liable jointly ana 
severally to pay the rent. 

that the mere iact that the legal repre- 
seniatives of the deceased tenant were not joinea 
as parties to the appeal did not result in the 
abatement of the entire appeal. {PuromktJ .) 
Narayan V , Badridas. I.L.R. (1945) IMag. 691 
1945 N.L.J.341. 

0.22, R. 4 — Some of Itgal representative 

brought on record within 90 days — Subseguent 
application to bring others on record Limitation 
—Limitation AcU Arts, 177 and 181. 

If there are several legal representatives, it is 
sufficient if at least one of them is impleaded 
whether in the suit or in the appeal, where 
some of the legal representatives have been 
brought on the record on an application made 
within limitation, a subsequent application 
for bringing other persons on the record as Rgai 
representatives is not governed by the 9u days 
rule but is governed by the limitation of three 
years as provided for under Art. lol oi the 
Limitation Act. ifiritle, C, /. and Sen, JA 
Abdul Baki v, Bamsilal Abirchand, 1.L»K 
U944) Nag. 577=1944 N.LJ. 331=AJJR 
1945 Nag. 53. 

0. 22, R. ^—Suit jot pre-emptioftr-Sale in 

favour of several vendees jointly in spectfiea 
shares— Death of one of vendees 
Suit, if abates in toto, 

A right of pre-emption is a right of substitu- 
tion and if a person wishes to get 
tuted for the vendee in exercise of that right, hc 
must claim the whole of the proijcrty over whi n 
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he has a right (and in cases where the vendee 
happensto beapre-emptor as well, a superior 
right) of pre-emption and cannot icave out any 
portion thereof at the peril of losing his right 
altogether. If a person cannot sue lor a pan ol 
the bargain where he is entitied to sue for the 
whole, it would not be open to him to sue in 
respect of the shares of certain vendees oiiiy 
when the bargain entered into between the vendor 
on the one hand and all the vendees on the other 
is joint and the cause ot action indivisible. It 
would make no ditierence if the shares of the 
various vepidees, il ^they happened to be more 
than one# were specihed as long as the sale was 
for a consolidated price and il was open to the 
vendor to call upon all the intending purchasers 
to perform their contract jointly and to recover 
the whole of the price from any one ot them. 
Specification of shares in such a case could not 
make such a contract of sale to be divisible or to 
consist of a number of transactions embodied in 
a single docuineni. It follows therefore that a 
suit tor pre-emptiuii in respect of sale in favour 
of several vendees jointly although in speciiied 
shares would abate in its entirety and not 
against one of the vendees only who dies 
pendinU Hti but whose legal representatives are 
not brought on the record within the period of 
limitation. A.l.R* 1934 Lah. 429f Appr. A.LR. 
1930 Lah. 33 Overruled. {Harries, C.J. Abdul 
Rashid and Adur Rahman, JJ.) Ghulam Qadir 
2/. Ditta. 220 I.C. 231=47 R.L.R. 224=A.I.R. 
1945 Lah. 184 (F.B.). 

0.22, R. 4 {2)— Defences open to legal 

representative* , . , r . 

A person brought on record in place of a decea- 
sed defendant can only take a defence which 
was open to the deceased defendant. {Teja 
Sinak /.) Sadhu Singh v, Kahan Singh. 218 
Ic; 167=18 R.L. 4=46 P.L.R. 292=A.I.R, 
1944 Lah. 473. 

-O. 22. R. 4 {2)— Person substituted for 
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deceased party to appeal— H^h ether can plead 
against pleadings of latter. 

A person substituted as the legal representa- 
tive of a deceased party to an ppeal, is bound to 
adopt the pleadings of the latter. He cannot 
raise a new case inconsistent with that made 
therein. {Mitter and Akram, JJ.) Surehdra 
Narain V. Bholanath Roy. I.L.R. (1944) 
1 Cal. 139=16 R.C. 410=210 I.C. 219=47 C. 
W.N. 899=77 C.LJ. 282=AI.R. 1943 Cal. 613. 

——0. 22, Rr. 4 (3) and 11—lVhen whole 
appeal can abate — Failure to add heirs of one of 
several trespassers. 

It is only when it is not possible to go on with 
the appeal in the absence of the heirs of a decea- 
sed party that the whole appeal must fail. The 
mere fact that one of the trespassers had died 
and his heirs had not been made parties does not 
make it impossible to pass a decree in favour of 
the other party against the trespassers and hence 
in such a case the whole appeal does not abate. 
(Shirreff, S.M,) Gopal v. Deoki. 1942 O.A. 
(Supp.) 161=1942 A.W.R. (Rev.) 141=1942 
O.W.N. (B.R.) 391=1942 R.D. 480. 

0. 22, R. 5—Applicability— Dispute bet- 
ween party and representative of another party— 
Decision on--Res judicata. See C. P. Code, S. 
4> (3). 44 Bom,L.R. 678. 


C. P. CODE (1908), O. 22 E. 6. 

O. 22, R. 5~AppHcabiIity -EncumbA.-^j 

Itstalcs Act proceeding?. .S-fe U. P. Encumbered 
Estates Act Ku),e,s K. (■> and C. P. Cude n rf 
R.5. 194J R.D. 287. '“'JDe, o. 22, 

■ P' ?/' ^ that a person 

is anjieir oj the deceased. 

A llnding undt.'r O. 22, Iv. 5 that a person is thp 
heir of a deceased person is one settled sum- 
raarily and it camioi determine that person^' 
right to any portion of the holding 
J,M.) Jaisri Kewal V. SuxiiRAr. 1942 a / ' 
(Supp.) 372=1942 A.W.IL (Rev.) 346-1945 
O.W.N. ( G.R.) 573=1942 R.D. 701 

0.22, R. 5— Inquiry into question as in 

wJio IS legal representatives of deccased-^Whether 
can be postponed to execution proceeding. 

Under O. iv. 5, tile (.lucstion whether a parti* 
cular person is or is not the legal representative 
of a deceased plauitiif or a deceased defendant 
should be determined by the Court in the suit 
Itself. There is nothing in that rule to warrant 
the postponing of the inquiry to execution pro- 
ceedings after the decision of the suit. (Pttffl. 
nik,J.) Ganfatkao z;. JJabarao. I.L.R (19431 
Nag. 352=207 I.C 318=:X6 R.N. 33=1943 Ni; 
J. 250=A.1.R 1943 Nag. 233. 

; O. 22, R. S— Order that particular person 

is not legal representaiive- -Right to appeal. 

An order ot a trial judge rejecting an applica- 
tion under O. 22, R. 3, C. P. Code» on the ground 
of the applicant not having been proved to be the 
legal representative of tlie deceased party, is not, 
open to appeal. It docs not make any difference 
to the decision of the question ot tlie competency 
of the appeal that the trial Judge also gave 
another ground for the rejection ol the applica- 
tion, namely, that the right to sue diti not survive 
after the death of the deceased party. {Din 
Mahomad, Teja Singh and Achhruram, JJ.) 
Ramcharan Das v. Hika Nanu. 222 I.C. 177= 
A.LR. 1945 Lah. 298 (F.B.). 

O. 22, R. S— Orders Res judicata. 

Orders passed under Q. 22, R. 5. C. P. Code 
regarding the choice of a legal representative do 
not finally determine the rights ot any claimants 
to the property in suit. Such orders are limited 
to the purpose of carrying on the suit and do not 
have the effect of conferring any right to heir- 
ship or to pi'operty. Even it the claimants 
choose to put directly in issue any such right, the 
decision on such an issue does not operate as res 
judicata, (Beckett, J.) Daulat Ram v, Meero, 
194 I.C. 585=14 R.L. 2=43 P.L.R. 16=A.I.R. 
1941 Lah. 142. 

^O. 22, R. 5 — Scope and effect — Death of 

appellant— ^Application for substitution by one 
heir Notice to other heirs — ^Latter raising no 
objection— Order of substitution — Finality. Jyoti 
Prasad Singh Deo Hahaduh v. Samuel Henry 
Seddon [jeeQ.D, 1936-'40 Voi, J, Col. 1736.] m 
I C. 17=13 R.5’. 362=7 B.R. 283. 

;p. 22, R. 6 — Applicability — Application to 
set aside execution sale— Death of applicant after 
hearing and before delivery_ of judgment— Order 
pronounced after death— If void, 

A judgment-debtor who had applied to have an 
execution sale set aside died after arguments 
were heard on his application and before judg- 
ment was delivered. _ Subsequently judgipeht 
was delivered dismissing the application to s0 
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0. P. CODE (1908), 0. 22 R. 8. 

aside the saJe and confirming the sale. 

Held, thzt O, 22, R. 6, CP. Code, applied to 
ptoceedinsfs in execution by reason of R. 12 O. 
22, C P. Code, and therefore the order refusing 
to set aside the sale and confirming the sale was 
not void. (Kwff, J.) Mekr Shafi Sahib v. 
Abdul Kharim.^ 202 I.C. 725- 15 R.M. 570= 
1942 MW.N. 505=55 L-W. 402=A.r.R. 1942 
Mad. 608=(1942) 2 M L. J. 89. 

O. 22, R. 8 — Construction and scope — 

'Appeal against money-decree — Insolvency of 
appellant — Abatement, 

A right to appeal against a money-decree is not 
affected by the insolvency of the appellant debtor. 
The words '‘might maintain’*' in 0. 22, R. 8 (1) 
mean has the power, '’or is entitled, to maintain. 
Where pending an appeal against a money-decree 
the appellant is adjudicated msolvent, the OlHcial 
Assignee cannot continue the appeal for the 
benefit of the insolvent’s creditors and the appeal 
cannot abate under O. 22, R. 8, C P* Code. 
{Beaumont, CJ, and Macklin, J.) Chandrakant 
Devji V. Narottam Das Amar Chand. I.L.R. 
(1941) Bom. 603=196 I.C. 339=14 R.B. 123= 
43 Bom.L.R. 644=AJ,R. 1941 Bom. 293. 

0, 22, R. 8 (1) — Security for costs — 

Grounds— Poverty of appellant. 

The general principle on which the Courts act 
is not to order further security for the costs of 
the appeal to be given merely on the ground that 
the appellant is poor. {Beaumont, CJ. and 
Macklin, /.) Chandrakant Devji v. Narottam- 
DAS Amarchand. I.L.R. (1941) Bom. 603=196 

1. C. 339=14 R.B. 123=43 Bom.L.R. 644=A.I.R. 
1941 Bom. 293. 

— 0.22, R. Applicability— Death af mort- 
gagor prior to prelmiinary decree— Application 
for substitution only at the time of final decree — 
Proper procedure. 

Where in a suit on a mortgage the mortgagor 
dies a day before the preliminary decree and the 
fact is not known to the plaintiff or to the Court 
till the time of passing of the final decree the 
proper course is for the plaintiff to apply under 
0. 22, R. 9, for excusing the delay in bringing 
the legal representative on record and not to 
apply for substitution at the time of the passing 
of the final decree. {Davies.) Umda Bibi v. 
Brahm Dutt. 1943 A.M.L.J. 28. 

^0.22, R. 9— Dismissal for default after 

death of appellant— HeiPs application for sub’ 
stitution with prayer to excuse the delay — Nature 
of such application. 

Where after the dismissal of an appeal for 
default after the death of the appellant, his heirs 
apply for substitution and pray for the condona- 
tion of the delay in making the^ application, it 
should be treated as an application for setting 
aside the abatement of the appeal and the bring- 
ing on record of the heirs and cannot be dismis- 
sed as an application for restoration on the 
ground that the appeal bad already abated. 
{Baipai, J.) Ram Singh v. Raghunath Prasad 
1944 A.L.W. 225. 

0.22, Rr. 9 and ^Remedy of plaintiff. 

The fact that the Court went outside the con- 
siderations which are necessary for disposal of 
an application seeking an order under O. 22, R. 4, 
C. P. Code, that the suit had abated would not 
bar plaintiff from filing the application to set 


0. P. CODE (1908), O. 22, E. 10. 

aside abatement which R. 9 of 0. 22 permits him 
to make. An appeal under O. 43, R. I (k) lies 
from an order pas.sed under 0. 22, R. 9 and not 
from an order passed under R. 4 of that order; 
and although it mav be said that an order under 
R. 4 may amount to adpcree and therefore he 
appealable, yet R. 9 provides a concurrent remedy 
of which the party aggrieved may avail himself. 
(Davis, I.C. and Weston, J.) Tirithda.s Keshav 
DAS V. Harchandrai. 191 I.C. 447=13 R.S 
133=1940 Sind 137, 

’O. 22, E. 9 (2) — Ris:ht io apply under — Heirs 

not cominpr on record — Administrator if can apply to 
set aside ahafeme^it. 

Where a deceased plaintiff or nppellant leaves an heir 
or heirs who can if they choo.'^e apply to be brought on 
record as the fegal representative of the deceased 
olaintiff or appellant but they or any of them neglect 
to be brought on the re^'ord to prosecute the case, the 
person obtaining the grant of letters nf administration 
to the estate after the abatment of the suit or appeal 
is entitled to apply for the setting a.«ide of the abatement 
of the suit or appeal and it ^vou1d be set aside if sufficient 
cau'se is shown. {Mya Bu and Mosely, //.) KOPOHNIT 
7>. KO Sit On. 1941 Rang. L.B. 371 = 198 I.C. 791= 
14R.E. 228 = AI.R. 1942 Rang 15. 

O. 22, R. 9 — Saffident cause — Mere ignorance 

of death. JaGBTSH BaHABUR r/ MahaBEO PraSaB. 
Jsee O.D. 1936~.’40, Vol. I, Col. 1741.] A.X.R. 1941 
Oudh 16. 

O. 22, R. 9 (21 — Sufficient cau.te — Ignorance of 

death — Failure to apply not due to any laches. 

Where the parties lived in different villages where 
there is no proper road communication and the death of 
a party was only vaguely known to the other of having 
taken place during the vacation and the latter applies 
for substitution without undue delay, if it is found as a 
fact that the death occurred earlier the abatement should 
be set aside. Courts should not taken an unreasonable 
view in this respect. {Davies. ^ RaM SwaROOP v. 
SUGAN Chand. 1940 A.M.L.J. 79. 

— “O. 22, R, 10 — Applicahiliiy — Decree under 
U.P. Encumbered Estates Act sent io Collector for 
execution — Transfer of part of the deeree’—Suhsti* 
iuiion of names if permissible. 

Where after the passing of the decree by the Spe- 
cial Judge under the D.P. Encumbered Estates Act, it is 
sent to the Collector for execution, the proceedings 
under the Act are still pending. Hence where there has 
been a transfer of a part of such decree after it is sent 
to the Collector, an application for substitution of names 
could be ordedred. To refuse it on the ground that after 
decree the suit is not pending is putting too limited an 
interpretation on the words (during the pendency of a 
suit) in O 22, R. 10 C. P. Code. ( Ha^-per. S. M. and 
Shirreff, f.MA SUNBAR I.AL 7'. 8aDA «^EWAK. 1941 
A.W.R. (Rev.) 598 (l) = 1941R.D. 518=1941 O.A. 
(Supp ) 652 (1). 

0. 22, B. 10 — Applicability — Devolution of prer- 

perty — Suit by decree holder in mortgage suit for 
declaration of title of mortgagors — Execution sale under 
mortgage decree — Purchaser— Application for substitu- 
tion as plaintiff — Competency. 

Pending a suit by a mortgage decree- holder, for a 
declaration that the mortgaged property belonged to the 
mortgagors (defendants 6 to 9) and nn* to defendants 
1 to 5 who were claiming title, the decree on the mort- 
gage was executed and the property was sold in Court 
auction. The purchaser at such sale then applied to the 
Court to be brought on record as the plaintiff in the suit 
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0, P. OODB (1908jp 0, 22, Kr. 10 and 11. 

in place of the ex-istin.e plaintiff who lost all interest in 
the property by reason of the sale. 

Fields that the purchaser acquired an interestin the 
property, thoniih that interest was not identical with 
that of the plaintiff and \vas therefore entitled to he 
brought on record under O 22 R. 10. {^HorwiU /,) 
ETHTRAFAMMA Kannavva Hupta. 218 10.10 
*17E.M, 20«=1942 M.W.N. 79o*=F6 I..W. 716= 
A.I.B. 1944 Mad. 166=:(194S) 2 M.L. J. 694. 

o. 22,Er. 10 and 11 


O.P COrB (1908), 0.22, B. 10. 


apply to sf't aside that decree — Punjab Court of wardi 
Act, S. 13, 

Under the provisions of S. 13 of the Punjab Court of 
Wards Act when during; the pendency of the suit the 
property of a defendant comes under the superintendence 
of the Court of Wards, there is a devolution of his 
estate by operation of law and the Court of Wards be- 
comes a proper tnirty to the suit and permission should 
be p;iven to implead it under O. 22, R. 10, C. P. Code 
If the Court r<^-‘fuse< to implead it as a party and passes 
Applicability — Final j an ex parte decree aeainst the ward, it ran under 0. 22 


decree for partition allotting suit property to a person R. 10 read with O. 0, R, 13, C. P. Code, file an appH. 
during pendency of suit in re'^pect of such property — icatinntoset aside that decree. ( Idarriet, C,J, and 
Application by such party to come on record d\innf> • Afebf' Cl/and /If abaf on, f) PTARfSfNGHr.MoiN UD* 
pendency of appeal from decree in suit— M.aintainabifitv I pTN KHAN. 46 P.L B. 230=A.I.R. 1944 Lah. 
Ratnasabapatht Pilla! p. Copata Tver fsee S97. 

Q.D 1936— ’40 Vo!, I, Col. 1742.1 193 I.C. 637 = 1.3 i 
B.M. 705= (1940) 2M.L.J. 849. j 

O. 22, R.IO — Applicability— Mortgage suit — Pre- 
liminary decree— Death of defendants — Non-substitution 
— • Effect — Limitation for substitution — Procedure : 

Set C. P. Code, O. 22, Rr. 3, 4 AND 10. 8 B. R. 550. 

"O. 22, B, 10 — Applicability to devolution Sy rea- \ 


' O. 22. B. 10 — Factum or validity of assignment 
•^Fnguiry into — Jurisdiction of Court, 

Under O. 22, R. 10. C. P. Code, the Court has juris- 
, diction to hold an enquiry into ^he factum and the 
: validity of an a«!signTr«ent, if challenged. Therefore. 
, the fact that the assignment is challenged is no ground 


I for rejecting an application for snb«titution made by the 
son of death, j assignee. {Puramk. f') Wricht NFVrTT.F. r/. F.H. 

In cases where devolution takes place by reason of | loAA 

T?. oo i> I K.M. 57=1944 N.L.J. 68=A.T.R. 1944 Nag. 137 


O. 22, B. 12-- Scope and effect of. 

Under R. 12 of O. 22 C. ?. Code, Rr. 3 and 4 of that 
order have no application in execution proceedings, 


death, the matter falls under Rr. 3 and 4 of O. 22, C. P. 

Code and hence R. 10 of that order wdl have no appH- 
cation, (Misra, ,/.) RaJFNpra Prafad v. Ganga 
BUX SINGH. 1944 A.W.R. (C.C.) 291=1944 O.A. 

(C.O.) 291“A.T.B. 1946 Otldh 60. i Hence a failure to bring the Legal Representatives of a 

—-——•0.22 B. 10 — APplicaliiliiy to execution proceed- j decca.sed party on record during execution proceedings 
ings-^-^rder under — Appeal and second appeal--0, 43, does not cauvse tho.se proceedings to abate. {Dihle, /. 
R, 1 (/) and S, 104 (2). I M. and Ross. A.Mf) Toswt Ram Kri<;hna v. Bai?ANT 

O. 22, R. 10, C. P. Code applies to execution proceed- j Kitar. 1943 A.W.R. (Rev.) 220 (1)=1943 B.D. 
Ings. An order made under that rule dismissing an | 139. 
application to add a party to the execution proceeding ' 


is appealable under O. 43, R. 1 (1) but is not subject to 
second appeal In view of S. 104 (2), C. P. Code, 
{Wadia and fVassoodew, //,) KRISHNA J! RamCHAN- 
DRA V, BHTKCHAWD RAMKARAN. T.L.B, (1941) 
Bom. 629=200 1.0.160 = 14 B.B, S95 = 43 Bom.1.. 
B, 719* A.XR. 1942 Bom. 82. 

— O. 22, B. 10 — Assignment pending suit in trial 
Court — Application for suhsiituHon by assignee at 
stage cf appeal — If maintainable. 

An assignee pendente Hte is not bound to file an 
application during the pendency of the suit if his interest 
ii protected. It is only when be finds that his interest 


0. 22, B. 10 — Scope — Assienment of interest 

during pendency of liti gnti on — Right fo prosecute lith 
gaiion^ if lost — Assignment after decree and before 
appeal — If can affect right to appeal, 

R, 10 is not one of the rules in 0. 22, C. P. Code 
which declare the abatement of a suit but it is merely a 
provision enabling the assicnee to continue the suit if 
during the pendency of the suit, the interest of the 
plaintiff has been a.ssigned to him, Tt is merely a per- 
missive provision for the Tienefit of an assignee and not 
a punitive one to the detriment of the assignor. There is 
no provision in the Code which shows that a plaintiff 
who has assigned his interest in the property in suit 


is in jiopardy and not likely to be protected by the j during the pendency of the suit or an appellant who has 

tstignor that it Is ncMssary for^ him to apply for I assigned bis interest in the property being the subject* 

leay^ to continue the suit by or against him. Therefore ' matter of the litigation during the pendency of the 

?? pendency of a suit in the trial ; appeal, lose** his right of further prosecuting the suit or 

t^urt wno has failed to make an applicafion for i — £..-..1 ..r i,:o q 

his substltutiw during the suit is not precluded from 
filing the application at the stage of appeal if be finds 
only at that stage that his interest will not be protected 
by the assignor. (Puranik. /.) Wright Nfvtlle 
V . E.H, Fraser. LL.B.(1944)Nag. 520 » 1944 NT L J 
68=216 T.O. 65=17 B.N. 67=A.T.B. 1944 Nag. 187 * 

-- .0 22, B. lO-^Applicaiion under-^Maintainahl- 

Uiy after passing of final decree. 

An application under R. 10 of O. 22 can be made 
only while the .suit is pending and not after a final decree 
is passed. {Dihlr, R Af.) fOTI PraSad v, BaSDEO 
Sahai. 1948 B.D. 818 = 1943 A.W.B. (Rev). 160 
— — O, 22, B. 30 acd O. 9, B. 13^ Defendants pro-- 

Court ref i /trots tu.me, if lot^tid to be removed, 

• * parte ^ \ of 0.22, F. lO, do not recessarild 

n I of Court of Hards to injly that the nan.e cf a tiaptfeici shcnld tc 


appeal. Where a plaintiff after dismissal of bis^it and 
before filing an appeal against it, a.ssigned bis interest 
in the .subject* matter of the suit, it is not incompetent 
for him to prefer an appeal against the dismissal. (Mf>a 
Pu, /.) Mating Ba thaw r. ma Saw May. 1941 
Ratig L R. 366=198 I.C, 785=14 R.B. 223=A.I. 
R. 1942 Rang. 13. 

O. 22, B. 10— .Suit for damages for wrongful 

entry on land in breach of contract of lease — Assignment 
by plaintiff of profit and loss of suit— Death of plaintiff 
— Right of assignee to continue suit— T. P. Act, S. 6 
(e). See TRANSFER OF PROPERTY ACT, S. 6 (/). 
(1941) 1 22. 

— 0 . 22, B. 1C- Transfer of inter esi^Trom* 
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when the transferee is allowed to prosecute a suit. Both 
rnav be interested and in such a case both should be 
impleaded. {Alhot> and Malik, JT^ SaNTI LAL v. 

Mukat Lal. I L R. (1944) All. 530=1944 O.A. 
(H.C.) 179r2)=1944A.L.T. 351=1944 AWR. 
(H.C.) 179 (2)=1944 A.L.W. 508=1944 O.W.N. 
rnc.) 189. 

——0. 22, R. 10 — Wka can apply under. 

It is not competent to a party who has allowed his 
opportunity to apply under O. 22, R. 4 to fjo by owing 
to his negligence, to fall back on O. 22, R. 10. There 
mav be cases in which it is legitimate for one party to 
apply under R. 10 for substitution in the ranks of the 
opposite parties, but that is not sneaking generally the 
purpose of R. 10. In ordinary cases of devolution by 
death, R, 4 applies. Incase of assignment, creation of 
interest or devolution of an interest other than by death, 
it would normally be the party in whose favour the 
assignment has been made or the interest created or had 
devolved who would apply under R. 10. Generally speak- 
ing it would not ordinarily be open to the opposite party 
to apply under R. 10. (Yo*'ke, /.) A MAN Ullah 
Khan Abhttl HaKTm Khan. 195 I.C 224=14 
R.O. 60=1941 O.LR. 553=1941 O W.N. 872= 
1941 A.L.W. 772=1041 A.W.R. (C.C.) 258= 
1941 O.A. 583=A I.R. 1941 Oudh. 495. 

0. 22, E. 12 — Applicability — Appeal arising 

from execution proceedings, JAGAPISH BAHADUR v, 
Mahadfo Prasad. fSee Q. T). 1936~*40 Vol. I, Col. 
1748.1 A.I.R. 1941 Oudh 16. 

. . ..Q 23, R. 1 — Appellate Court — Permission to 

•withdraw suit after dismissal of appeal — Power to 
Zrant. 

An appellate Court has no iurisdiction to allow a suit 
to be withdrawn under O. 23, R, 1, C. P, Code, with 
liberty to institute a fresh suit after passing an order 
dismissing the anneal. (Phide, /.) Lal Dev v, 
Nathh ram. 193 I.C. 137=13 R.L. 433=42 P. 
L,R, 785=A.T.R. 1941 Lah. 18. 

—0. 2S| R. 1 — AppUcahiliiy — Prohate proceed- 
in^s. 

O. 23, R. 1, C. P. Code, is not applicable to probate 
proceedings. Therefore, a second application for pro- 
bate of a will is maintainable although the first applica- 
tion was withdrawn without leave. iMitier and Akram, 
//.) TaMUNA DASYA V. KAILASH CHANDRA. 
49 O.W.TT. 636. 

O. 23, R, 1 — APPlicahility — Withdrawal By one 

of several Plaintiffs-— Dismissal of’ suit — Ah sene e of 
decree — Appealability. 

Where one of several plaintiffs withdraws from the 
suit and the Court dismisses the entire suit on the 
grounds that the other plaintiffs who only derived title 
from the one who had withdrawn, had no case to go on 
with, the order ie not one under O, 23, R. 1 but a dis- 
missal of the suit on merits. Though a decree is not 
drawn up in such a case, an appeal lies because the 
decision amounts to a decree. The absence of a decree 
would not invest the Hieh Court with iurisdiction to 
interfere in revision. {Bose. /.) ViLAVATATI KHAN 
^^.KHATRUNISSA. 197 I.C. 275=14 R.N. 155=1941 
N.LJ. 179=A.I.R. 1941 Nag. 180. 

O. 23, 1? . 1 — Bar o1 suit — Plaint rtturned to 

hf presented to the proiitr Couri~.Presh suit* 

Where on the request of the plaintiff the plaint is 
returned for presentation to the proper Court, but there 
was no application for withdrawal of the suit, a fresh 
suit is not barred by 0. 23, F. 1, C. P. Code. (Chulant 
ffatauand Agtrwal, //.) GcpAN DOBE V. POTBir!- 


0. P. CODE (1908), O. 23, E. 1. 

IN. 18 Luck. 497=203 I .C. 587=1942 A.W.R. 
(C.G.) 344 (1)=1942 O.W.N. 590=1942 O.A. 
S15=A.I.R 1943 Ou<3h‘36. 

O. 23. R. land S. 11 — Bar to fresh suit — 

Court allmving plaintiff to file fresh suit and dismiss* 
in ^ suit — Fresh suit — If barred by res judicata. 

Where on an application for withdrawal of a suit 
under O. 23, R. 1, C, P. Code, the Court passes an order 
granting permission to the plaintiff to withdraw the suit 
with liberty to bring a fresh suit and also adds that *‘the 
suit stands dismissed,*' these words are really a surplus- 
age and po.«sess no significance whatever, and a fresh 
suit is not barred by res fudicata. (Tekchand and 
Abdul Rashid, //.) CHANAN SiNGH V. COMMITTEE 

OF Management for Gurdwaba Mai Maean. 

1. L.R. (1941) Lah. 381=196 I.C. 184=14 R.L. 129 
=43 P.L.R. 561=A.T.R. 1941 Lah. 192. 

O. 23, R. 1 — Bar to fresh suit — Non-payment 

of costs. 

Where a plaintiff who has been allowed to withdraw 
a suit under O. 23, R. 1, C. P, Code, with permission to 
bring a fresh suit has been ordered to pay costs to the 
defendant but no time limit has been fixed for such pay- 
ment, and such payment has not been made a condition 
precedent to the institution of a fresh suit, the failure of 
the plaintiff to pay costs is no bar to the maintainability 
of a fresh suit. {Teh Chand and Abdul Rashid, J /,) 
Chanan Singh z>. Committee of Management 
FOR Gurdwara Mat Mat AN. IL.R. (1941) Lah. 
331-196 I.C. 134=14 R.L. 129-43 P,L.R, 661= 
A.I.R. 1941 Lah. 192. 

O. 23, R. 1 — Construction — Fresh suif* — Suit 

under S. 92, C. P. C. after consent — Addition of new 
defendant without consent — Withdrawal of suit against 
suck defendani with liberty to file fresh suit — Sub- 
sequent consent of Advocate-General — Addition of same 
party after consent — Sufficiency — If fresh suit. 

It cannot be held that what O. 23j R. 1, C. P. Code, 
contemplates is a fresh suit In the sense of a freshly 
instituted suit against all the parties to the '!uit. It is 
quite sufficient if the suit is instituted against a parti- 
cular party after leave has been obtained under O. 23, 
R. 1, A suit under S. 92, C. P. Code, was filed against 
defendants 1, 2 and 3 after obtaining the consent of the 
Advocate-General. On a plea of misjoinder raised by 
the defendant the 4th defendant was added as a party 
but consent of the Advocate-General was not taken prior 
to his being added. On this ground the fourth defendant 
pleaded that the suit was not maintainable against him, 
as he was added without the consent of the Advocate- 
General having been obtained as against him. The 
plaintiffs therefore applied for leave to withdraw the 
suit against him under 0. 23, R, 1, C. P. Code, with 
liberty to bring a fresh suit against him on the same 
cause of action. This was granted and the fourth defen- 
danf's name was struck out. Subsequently the plaintiffs 
obtained the consent of the Advocate-General to sue the 
fourth defendant and applied to have him added and he 
was made a party to the suit again. The fourth defen- 
dant now pleaded that this course was illegal and that a 
new suit should be filed against him because O. 23, R. I, 
C. P. Code, would not permit the same party against 
whom the suit bad once been abandoned to be implead- 
ed over again. 

Neld. that by bringing the fourth defendant on record 
again after obtaining the consent of the Advpcate- 
General under S. 92, C. P. Code, th'- plaintiffs bad 
instituted a fresh suit against him, and having obtained 
leave to file this fresh suit in respect of the same subject- 
matter by the order withdrawal, they were 
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entitled to maintain the Galt as against him. A new 
suit was in effect instituted sgainst him when he was ^ 
made a pas-tj to the suit aftei consent of the Advocate- ! 
General. ./.) CHA!\il?AKLAL Pl^RSHOTTAM- , 

DAS ZA Bai NarBadaBal 46 Boui.L.E. 74:9=A,I.B. | 

1945 Bom. 74. , 

O 23. E. 1 — /^uty of Court’—Gnint of permts- , 

sien to ivitluiraw suit, ! 

The provisions of O. 23, R. 1 C.P, Code, require that 1 
the Court shouid he satisfied about the conditions justify* ' 
ing withdrawal of the suit unrierthat rule before grant- 
ing permission, (^Bhide^ Jf) LaL DhV! v, NathXJ 
Ram 193 I.C. 187-13 R.L. 433-4:2 PL.B. 785- 
AXB. 1941 Xali. 18. 

O. 23. R. 1 — Leave to file fresh suit — If eau Be 

granted on dismissal of suit, 

A court cannot give leave to Plaintiff to file a fresh j 
suit upon the dismissal of an earlier suit but only upon | 
its withdrawal. {^Roherts^ C,J, and Mosely^ J f) U SiN 1 
V. Ma Ma lay. 1941 Rang. L.B. 14-194 I.O. 482 i 
=13 B R. S11=AJ.R. 1941 Rang. 118. ] 

O. 23, R. 1 — Order allowing withdrawal and j 

also dismissing suit — Effect"^ Appeal’^Revision. 

Where on an application bythe plaintiff under O. 23, 
R. 1, C.P. Code, asking for permission to withdraw the 
suit with liberty to bring a fresh suit, the Court after 
holding that *‘the plaintiff was entitled to withdraw from 
proceeding with the suit’* allows him to do so with 
liberty to bring a fresh suit, and also adds that *‘the 
suit of the plaintiff be consequently dismissed”, the order 
is in fact and substance one allowing the suit to be with- 
drawn under O. 23, R. 1, and its real character cannot 
be changed by these words. These words are a mere 
surplusage and have no real meaning. Obviously a suit 
cannot be allowed to be “withdrawn’^ and “dismissed” 
at the same time. Consequently such an order is not 
appealable, and a revision lies from that order. {Tek 
Chand and Blacker, //.) KhaN Singh SOxMA 
Singh v, Baldev Singh. I.L.R. (1943) Lah. 161= 
199 I.O. 696=14 R.L. 420=44 P.LR. 41=AJ.R. 
1942 Ii ah. 81. 

— -O. 23, R. 1 and S. 116 — Order granting leave 
to withdraw suit and file fresh one — Contents — Adsence 
of details and reasons — Interference — Revision, 

An order under. 0. 23, R. 1, C.P. Code, permitting 
the withdrawal of a suit with liberty to file a fresh suit 
must contain the facts, in sufficient detail, to enable a 
Court to know the case of the parties, the lacuna which 
is the immediate cause of the application for withdrawal 
and the reasons of the learned Judge for holding that a 
case within the meaning of R. 1 of O. 23, C.P. Code, 
has been made out. In the absence of these details the 
order is liable to be set aside in revision. (Sinha /,') 
RiAzuDDiN V , Mir Sajxd Husain. IXR. (1944) 
A. 396=215 I.C. 107-1944 O.W.N. (H,0.) 77 (2) 
-17 R. A. 63=1944 A,W.R. (H.O.) 161 (1)»1944 
O-A. (H.O.) 161 (1)=1944 317=1944 A.L. 

W.S13 (2)-A.l.R. 1944 All. 224 (1). 

—0. 23, E. 1 — Order under — Appeal — With* 
drawal of suit in appeal^Party Being handicapped in 
production of evidence in trial Court — If a sufficient 
ground. 

No appeal lies from an order allowing a suit to be 
withdrawn with permission to file a fresh suit under O. 
23, R. 1, C. P. Code. The fact that the plaintiffs were 
handicapped in producing their oral evidence before 
the trial Court and were unable to file their full docu- 
mentary evidence is no ground for permitting a suit to 
be withdrawn in appeal with liberty to file a fresh one 
and such an order is JikeJy to be set aside in revision. 
^Shirreff, S,M, and Sat he, JM,') POORAN MAL u. 


0. F. CODE (1908), O. 23, R. 1 &0. 7, R. U. 

Lal Singh. 1942 R.B, 494=1942 O.W.N. (B.El 
405=^X942 A.W.B, (Rev.) 278=1942 O.A (Supp.) 
304. 


-““-O. 23, B, \^Ri)70t'rs of High Court — Application 

to withdraw suit with liberty io bring fresh suit in 
Letters Patent Appeal — If to he allowed. 

There is no doubt that the High Court has power in 
appeal to allow an appellant to withdraw his suit; but 
where a suit has reaclu-d the stage of a Letters Patent 
Appeal, it w'ould not he right to allov/ the plaintiff to 
witlidraw the suit in ordtr to bring a fresh suit. 
ries C.J. and Fazl Alt, J.) DO M I RaM «/. LIQUI- 
DATOR, nawadah B Co-op. Sociei’y. 1971.0. 216 
-14E.F. 286-8 B.R. 172=22 Pat. L.T. 947= 
A.I.E. 1942 Pat. M8. 


O. 23, R. 1 and S. 115 — Revision — If 

against order muter O. 23, R. i — Duty of Court — With- 
drawal on the ground of formal defects, when defects 
were matenal defects — Interference. 

In certain circumstances an application is revision 
lies against an order passed by a Court under 0. 23, R.l, 
C.P. Code and in such a case it is necessary to see whe- 
ther the Court has been guilty of material irregularity in 
passing the 01 der. Where a suit dismissed by the trial 
Court is allowed by the appellate Court to be withdrawn 
W'ith liberty to file a fresh suit on the ground that there 
were certain formal clefet:ts, when as a matter of fact 
they were material defects, the lower appellate Court 
must be held to have acted with material irrefiularity in 
allowing the withciraw'al of the suit and its order can be 
set aside in revision. {Bennett, /.) Ram PaDARATH 
MiSiR V. Data Din Misir. 193 I.O. 892=13 R.O, 522 
=1941 O.L.R. 371-1941 A. W R. (Rev.) SlO-1941 

0. A. 343-1941 O.W.N, 658=AJ.R. 1941 Oudh 
417. 

O. 2S, R. 1 — Scope — Order permitting withe 

drawal of suit with liberty — Subsequent application fer 
revival of suit on ground of non-acceptance of terms or 
to alter or vary terms — MnintainaBiliiy, 

If a plaintiff simply wl.shes to withdraw from suit he 
can do so without asking for any permission from the 
Court. But if he wishes to withdraw his suit with 
liberty to institute a fresh suit in respect of the same 
subject matter, he has to ask for permission from the 
Court, and it can be given only on such terms as it 
thinks fit. It is clear that the permission relates not to 
the withdrawal of the suit but to the filing of another 
suit when once the suit is withdrawn it is no longer 
pending. After the order is made permitting the with- 
draw! of the suit on certain conditions, it is not open to 
the plaintiff to ask the Court to modify or to annul the 
conditions, the suit having already ended when the order 
h made. Once the order for permission to withdraw is 
made and the suit has ceased to exist it is not open to 
the plaintiff to revive the suit on the ground of non- 
acceptance of the terms. This should be before and not 
after the order of withdrawal is formally made. {Diva- 
tU,J,) JAXJIBAI modi 2/. BHIKHIBAI CHANDULAL. 

1. L.R. (1941) Bom. 670- 196 1.0. 833-14 R.B. 121 
=43 Bom. li.R. 646=A.I.E. 1941 Bom. 290. 

0 23, R. 1 and 0. 7, R. ll^-Right to abandon 

part of claimr—AppUcation for amendment of plaint-*- 
Necessity-** Additional court- fee demanded— *Part of 
claim and a defendant given up to avoid payment of ike 
extra court- fee demanded— Dismissal for non*payineni 
of deficit court- fee — Legality, 

A plaintiff has always a right to abandon a part of 
his claim and for abandonment it is not necessary to 
file an application for an amendment of the plaint. If 
he abandons part of his claim he has only to intimate 
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0, P. CODE (1908)* 0. 23, Er. 1 and 2. 

the fact to the Court and the Court has only to note it 
on the plaint. Where on a plaintiff on being 
asked to pay additional court-fee takes time but does 
not pay the extra fee demanded and only files memo* 
randum giving up an item of property and a particular 
defendant so as to avoid the extra court-fee the whole 
suit cannot be dismissed for non-payment of deficit 
court-fee. An application for amendment of the plaint 
is not necessary before it can be treated as estricted 
to the other defendant sand other properties. {Somavv^^ 
/,') Ramakrishna REDDI V. Veera Reddi. 1945 
M W.]sr 716 =-(1945) 2.M.L J. 473. 

^-0. 23, Er, 1 and 2 — Scope — Suit under 0, 21, 
R, 63 — Leat>e refused to amend by insertion of frayef 
for possession — Order permitting withdrawal with 
liberty to file fresh suit — Court saying that S^ 14^ 
Limitation Act^ applied and awarding costs- Fresh 
suit beyond time — Plea of limitation — Sustainability — 
Estoppel Acceptance of costs awarded in first suit — 
Efifect, 

The respondent whose c^aim to a property attached 
in execution of a decree was rejected filed a suit under 
0. 21 R. 63 to establish' his title. When the sui'- 
came on for hearing, realising that the suit was not com- 
petent without a prayer for possession applied for leave 
to amend his plaint, but his application was refused. 
The Court however, gave him leave to withdraw the 
suit under O. 23, R. 1, C. P. Code, with permission 
to file a fresh suit within one month and aw’arded costs 
to the appellant (defendant). The Court also expressed 
its opinion that S. 14 of the Limitation Act would apply 
to the case and that the respondent would not be preju- 
diced on the question of limitation. The respondent 
paid the cost to the appellant and filed a fresh suit which 
was beyond one year of the dismissal of his claim peti- 
tion. The appellant pleaded limitation but his plea w’as 
overruled. 

(1) that S. 14 of the Limitation Act did not 
apply to the case ; (2) that any statement made by the 
Court granting leave to withdraw the suit under O. 23, 
R. 1, could not operate to repeal O. 23, 'R. 2, which 
provided that the fresh suit was barred by the law’ of 
limitation; (3) that the Court granting leave to w’ithdraw 
had no power to impose a condition and the fact that 
it did, did not relieve the respondent from the responsi- 
bility of filing his suit in time; (4) that the appellant 
was not estopped from raising the plea of limitation by 
reason of his having accepted costs awarded to b?m in 
the first suit. {Leach C, J, and Byers ^ /.) ViRUPAK- 
Shappa s;'. Veerabhadra Gowd. 206 I.C 394 = 16 
E.M. 970 = 56 L.W 622 = 1942 M.W.N. 622 = A.IE. 
1943 Mad. 80=(1942) 2 M.L. J. 442. 

— O. 23, E. 1 — Suit for accounts — Withdrawal 

after preliminary decree — Permissibility, 

A suit for rendition of accounts by the principal 
against the agent cannot be allow’ed to be withdrawm 
under O. 23, R. 1, C. P. Code, if a preliminary decree 
had been passed in the suit and no appeal had been 
filed from it, {Tek Chand and Blacker^ //.) KHan 
Singh Soma Singh v. Baldev Singh. IL r. (1945) 
Lah. 151 = 199 1.0. 695=14 E.L. 420 = 44 P.L.E. 
41 = A.IE. 1942 Lah. 81. 

O. 23, E. 1 — Suit instituted in accordance with 

permission given under' — If can be allowed to be with- 
drawn. 

There is nothing in the C. P- Code, or any other law, 
which lays down that under no circumstances can a suit 
instituted in accordance with the permission given under 
O. 23, R. 1, C. P. Code, at the time of the withdrawal 
of the first suit be allowed to be withdrawn witji] 
QiP.I— 78 


0, P. CODE (1908), O. 25, E. 1 (1) & (4). 

the liberty to bring another Suit {Tekchmd and 

Abdul Rashid, jjfi Chanan Singh Committee 
OF Management FOR Gurdwara Mai MaLan. 

1. L.E. (1941) Lah. 331 = 196 I.O. 134=14 E.L. 129 
=43 P.L H. 561=A.I.E. 1941 Lah. 192. 

O. 23, E. 1 and IT. P. Tenancy Act (I9S9) 

S. 275 . — Withdrawal — Proper stage — If can be allow- 
ed in appellate Court — Revision. 

An appellate Court is not justified in allowing a with- 
draw'al of a suit w’hen the application is made for it,’ for 
the fir.st time in appeal. Its order is liable to be revised 
under S. 275, U, P. Tenancy Act as amounting to an 
exercise of jurisdiction w’ith mateiial irregularity. 
{Harper SM. and Sat he, A.M.) ShaBBIR z;] ZaBAR 
Updin. 1941 R.B. 1115 = 1941 O.A. (Supp.) 925 
(2) = 1941 A.W.E. (Eev.) 1156. 

O. 23, R. 1 (p and (4) — Construction and 

scope — Several plaintiff s—Right of one to with- 
draw from suit without consent of others— Quts- 
iion of prejudice-inconvenience to other plain- 
tiffs — Relevan cy . 

Sub-R. (4)o£ R. I of 0. 23. C-P. Code, does not 
Gfovern an application for the unconditional with- 
drawal of a suit under sub-R. (1) of R. 1. But it 
does not follow that one of several plaintiffs has 
an unconditional right to withdraw from a suit 
though it may be that for such a purpose the 
consent of the other plaintiffs may not be neces- 
sary. The question of prejudice has to be consi- 
dered by the Court. The 1st and 2nd plaintiffs 
along with the third plaintiff—a financier — 
brought a suit for specific performance of an 
agreement to re-convey property by the defen- 
dants. The 3rd plaintiff deposited in Court the 
necessary amount of money but owing to differ- 
ences among the plaintiffs the 3rd plaintiff filed a 
petition for leave to withdraw from the suit so 
far as he was concerned and also to withdraw 
from Court the amount which he had deposited. 

Held, ( 1) that since the 3rd plaintiff was not a 
necessary party to the suit for specific perfor- 
mance of an agreement to which he was not a 
party, though the grant of leave - fo^ him to with- 
draw from the suit might cause inconvenience 
to the other plaintiffs, yet such inconvenience was 
not a legal obstacle to the continuation of the suit 
and cannot be regarded as a prejudice to the 
other plaintffs which should prevent the Court 
from granting the petition to withdraw,* (2) 
that the withdrawing plaintiff could take back 
from Court the money deposited by him which 
was still his, and his right to withdraw the 
money could scarcelv by doubted. (Krishna- 
swami Ayyangar^ I.) Tulsidas Sait v. Sethu- 
ramaswamt Iyer. 204 T.C. 460=15 R.M. 765= 
55 L.W. 385=1942 M.W.N. 58=A.r.R. 1942 
Mad. 373 = (1942) 1 M.L.J. 190. 

O. 23, R. 1 (1) and (4)— Scope and effect— 

Several plaintiffs — Unconditional withdrawal of 
Suit by some without consent of rest — Right of — 
imposition of restrictions — Inherent power of 
Court. 

Mukherjea, /. — The operation of Sub-R.(4) 
of O. 23, R. 1, is confined to cases where permis- 
sion of the Court is necessary in order to enable 
the plaintiff to withdraw from a suit; or in other 
words, it is applicable only when the plaintiff 
wants to have the liberty of instituting a fresh 
suit in respect .of tjie same spbjcct-rnatter. In. 
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C. P. OOD35 1908» O. 2S, B. 1 (2). 

such a ca?e express leave of tlie Court is neces- 
sary and even !f ^tliere arc circumstances 
present which would iiT^^+’fy the Court in p:rant* 
tnp* leave tmder Suh-K. Suh-R. fd) imposes 
a restrainCupon its authority and prevents ^ it 
from ! 3 :rantin£? permis'sinn to one of several plaint- 
tiffs to withdraw from a suit if the other plain- 
tiffs do not consent to this course. Rut if the 
withdrawincr plaintiff does not want to reserve 
any ripfht to renew the suit on his own account in 
future and is prepared to taVe the concenuenc*^ 
indicated in Siih-R, ('.'!) it cannot he '=aid fhnthis 
ricrht of withdrawal is dependent on the consent 
of the other plaintiffs. The Court has, however, 
an inherent power qtu’te anart from Suh-R. (4'^ 
to impose restrictions tipon the rieht of one of 
the several plaintiffs to withdraw fro^m a aui^ 
when such course is detrimental to the interest of 
the other co>p1aintiffs even thotivh the withdraw- 
tnof plaintiff does not want any liberty to renew 
his suit. 

Per Pah /.-Siih-R of O. 2.*^, R. 1. C. P. Code. 
Code, pfives a plaintiff the nsrhtto withdraw onlv 
his suit or abandon hts claim. This can he done 
only hv the entire hndv of the pl-^infiffs when 
they allesre that the rivht to the relief exists in 
them Tointly. The suit and the claim in such a 
case are the suit and the claim of these plnintifff 
collectivelv. But as persons mav join in one sui^ 
as plaintiffs oven vhen they claim .se\^era11y or it' 
the alternative, their several or alternat’ve 
reliefs wilt be their own respective suits or claim 
they will he entitled to withdraw nr aban- 
don them under Suh R. (1\ No leave of the Court 
will be needed for this purpose. Tn^ this view 
no riprht of withdrawal is jariven by this rule to 
some of the plaintiffs in a case where they alletre 
the rieht to the relief as existine^ in them iotnfly 
without the leave of the Court. Even the Coiirt'^- 
power under the riite* is limited to the case of 
withdrawal with liberty to brin^ a fresh suit. 
When such liberty is not soupfht -for, the Court is 
not authorised by the rule to allow withdrawal. 
Tt is only in exercise of its inherent power thaf 
the Court can move in the matter. When there- 
fore such a plaintiff wants to withdraw witboul 
such liberty his only remedy is to invoice the in- 
herent power of the Court. The exercise of th<- 
inherent power is not hampered hy the provision.^ 
of ^this "rule. But certainly "aB consideration*? 
of iusticeand prejudice will he open to it while 
called upon to exercise its inherent power. The 
consent of the other plaintiffs in such a case is 
not at all required. Sub^-R. (47 has no applica- 
t^n here. The consent is material only so far a«; 
the consideration of their prejudice is concerned. 
Tf they are sui juris and prive their consent, the 
court need not trouble itself with the auestion of 
their prejudice. Still the question of prejudice 
and harassrnept of the defendants remains and 
before exernsinjr the inherent power in favour of 
withdrawal the Court will weigh them properly 
(Mukhsrjea, and PaJ, //.) Baipva Nath Nahpv 
tf, Syam Sunpkr Nahpy. r.L.R. (19431 1 CaY 
20 5 -208 1.C. 323=16 R.C. 166=76 CX J. 211= 
A.r.R.1945 Cal.427. 

~ ~0. 28, R. 1 (S)-^Duty of Court — Nctiie to \ 
aofoudanf-^Rocordin^ of reasons for grant of fermis- \ 
Sion to withdrato suit with liberty^ J^eeessity for--- ! 
Faiture to comply— JE/feft—fntorfersnse in rgoUion^ 


0. P. CODE (1908), O, 25, R. 1 (2). 

Before permitting a plaintiff to withdraw a 
suit under O. 23, R. 1 (2), C. P. Code, with libep 
tv to bring a fresh suit, it is incumbent upon the 
Court to issue notice to the defendant and to 
record its reasons for granting permission to 
withdraw the ‘uiit. IVhere the^ order granting 
permission is made without notice tothedefen- 
dant and is not supported hy reasons, it is vitist- 
ed bv material irregularity, which wou^d jbistify 
the High Tourt in setting aside the order under 
S 113 / r.P. Code. iLoho and O^SnlUvon, 1]) 
‘^^ONATCHAN Y AfAHOMFP V. Af ST. BaCHT, I£ 
R. riQ4n Ran 159=216 T.C. 212=17 R.S. 6Ss! 
A.I.R. 1044 Sind 192. 

O. 23, R. 1 (2*5 — ‘Formal defect’— Refusal 


to allow documentary evidence to he fiVd in fbe 
proceedings. See TT. V. Tfnahcy Act, S. 27S 
and C P. Cope. O. 23, R. 1 (2). 1943 R.D. 4S5. 


0. 23, Tt. t Formal defeat*— What is^ 

Dslert of nothin elusion of certain necessary parties if a 
^formal* one, 

A ‘formal defect' within the meaning of 0. 25, 
R. 1 (2) would seem to connote every kind of 
defect which does not affect the merits of tbe 
case. Tt cannot he said that the defect ofnon- 
inchismn of certain necessary parties is a formal 
defect’. (Bnipai, J.) ATttxtanath Tfwart v. 
VtpyafhA’vttft? T)ttbf. TX.R. ri942'l All. 942=: 
20*; T.C. 360=1*; P.A. 412=1942 A.W.R. (HC.) 
378=1042 A.L.W. 713=1942 A.LJ. 631=A.I.R. 
1943 All. 67. 

O. 23, E. 1 (2) — Grant of leave — Discretion of 


Court. 

The grant of leave under 0. 23, R. 1 (27, is a 
matter within the discretion of the Court. WheTe 
the plaintiffs are not withdrawing from the suit 
hecauseof any formal defect or because of any 
ground analogous to a formal defect, hut because 
they -find that thev cannot sustain the judgment 
of the lower appellate Court and cannot .succes- 
fully challenge that of the trial Court, it is not 
a 5t case for granting leave to withdraw wi^H 
permission to bring afresh suit. (Puranih J.) 
TTrocTHAN Ma^th Atonya Baba v, Rampayai.. 
rx.R. ri044) Nag. .61=210 I.C. 116=16 RN. 
138=1943 N.LJ. 481=A.I.R. 1943 Nag. 307. 


O, 23, R. 1 f27 — Order granting leave to file 

fresh suit — tegality of order — If can be questioned in 
such suit. 

An order for withdrawal of a suit with leave 
to institute a fresh suit made in circumstances 
not within the scope of 0. 23, R. 1^ (27, C. R 
Code, is not an order made without "jurisdiction 
and is not, therefore, null aud void. A fresh suit 
instituted upon leave so granted is mainfatnaMe. 
The Court trying the subsequent suit is not com* 
petent to enter into the questions whether the 
Court which granted the plaintiff permission to 
withdraw the first suit with liberty to bring J 
fresh suit had power to make the order and ban 
properly made it. d^en, /,) NlsBHrpAM v. 
'^rjcHCEO. IX.R. fl944l Nag. 412=1944 N.L.J. 
366=A.I.R. 1945 Nag. 807. 

j O. 28, R. 1 {2'y-''Oiher sufficitvi greunif'— 
I Meaning, 

j The ‘‘other sufficient ground.^” in 0.23, F. i 
(3), C. Ps Code, must be ejvsiem gen frit vtff 
"formal defect.” (1 cbo end C^SulUmr* 
PoKojchaJ? yAitMAHOMED rj. (K-^s?r. Rachi. • 
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0. P. CODE (1908), 0. 28, E, 1 (2) (h). 

(1944) Kar. 169=r216 I.C. 212=17 R.S. 63= 
AJ.R. 1944 Sind 192. 

•—O- 23, R, 1 (2)(b) — '"Other sufficient ^rounds^' 
— M caning — Failure to -produce requisite evidence — Jf 
ground for grant of leave. 

The words “other sufficient grounds” in O. 23, R. 1 
(2) C. P. Code, must be read as grounds efusdem 
generis with the ground specified in C). (2) (a] Leave 
to withdraw a suit can therefore, only be granted where 
the suit must fail “by reason of some forma! defect** or 
by reason of something analogous to that. It cannot be 
granted when a party fails to produce the requisite evi- 
dence. (Hosr. /.) Sttkh^TN MtlaI IIQUIDATOR'i 
CO-OPFFATIVE f^oCTFTV PONDT SiMARTA. I L.R. 
(1944') Nag. 458=217 T.C. 303 = 17 R.N. 114= 
1944 N.L.J. 160 = A.I.R, 1944 Naff. 183. 

“ O 23, R. 1 (2) (b) — “Other sufficient grounds** 
—Meaning of. JagaBaMkal SunparammaL. 
Ir 9-?' 1936.40 Vol. I, Col. 1754.] A.I.R. 1941 
Mad. 46. 


0. P. aODB (1908), 0. 23, E. 1 (4) . 

subject-matter; (3) an application to file an award and 
a suit afterwards brought to enforce the award were 
not proceedings in respect of the same subject-matter 
(4) that a fortiori, the plaintifif*s claim for relief on the 
original cause of action apart from the award was not 
on the same subject-matter, and hence the suit was not 

barred, as the plaintiff*s failure to obtain leave of the 
Court to bring the suit was not fatal to his suit. 

Obiter, O. 23, R. 1 is essentiady a rule of procedure, 
and it would seem that it would under S. 141, C. P. 
Code, apply to an aoplicafion to file an award, whether 
the application is to be regarded as a suit or not. ( Broom ^ 

. Held and Macklin, / f.) GanPat KinUSHFT v 
I Vtthal Bhikan. I.LR. (1942) Bom. 94=14 

' ?*?T> ^ 3 Bom. L.R. 976 = 

j A.I.R. 1942 Bom. 57. 

I O. 23, R. 1 (3)— j^isrr of suii-—FJeci‘ment suits 

I — Lapse of time and fre^h opportunity for efeciment 

1 / f makes second suit different fro-ni the first, 

' Where the facts cor' stituting the basis of the plain- 

o. 23. 

owing to abundant caniion—Jf could he granted, \ recurrence of a fresh opportu- 

The main object of «ub-R. (2) of R. 1 of O. 23 i does not constitute any such sub- 

C. P, Code is to prevent the defeat of justice on techni- j subject matter of the 

cal grounds and the words ^sufficient grounds’ refer jq suit different from that of the previous suit, 

some defect in the suit, which had the effect of shutting ! i oAi l? aM. 

ont a fair trial on the merits and arose out of 'ome i loll ' 6^2—1941 A .W.R. (Rev.) 440 = 

error made in good faith by plaintiff or by the Coart at ^ 370= 1941 R.D. 374. 

the instance of either party which could only be effec- : ;0. 23, R. 1 (3)— Or-a'cr allowing withdrawal 

tively set right by a trial de novo a case where there ' liberty to file fresh suit — Payment of costs made 

was no defect which shut out a fair trial, but the plain- ! suit-SuH filed without 

tiff s cause of action disappeared and he out of abundant i of costs--- Costs deposited on day fixed for argu^ 

caution to meet a possible claim by the other side made ^ barred on that day-^Effed. 

a request for permission to bring a fresh suit permission Where the plaintiff was given liberty to withdraw a 
ought not to be reserved to the plaintiff to bring a fresh i suit with permission to institute a fresh suit if not other- 
^ ) TamnafaS 7j. BehartLAL. 196 I barred by limitation, and costs were directed to be 
:;F; 110=1941 N.LJ. 382=A.I.R ' defendant as a condition precedent to the 

1941 Nag. 258, j institution of such suit,, but the plaintiff instituted the 

O, 23, R. 1 (3^- Ap^iicability - Application \ TfZrZ ''- ^bem 

under para, 20, Sch, //—ff ‘suii\ for purposes of O, ' f^vidence was taken on the day fixed for hearing 
23, R, Withdrawal without liherty^If bars sub- I which day the suit was barred by limita- 

sequrnt suit to enforce award or suit on original cause of 
action apart from award — ''Suhfect-matierr 


tton apart from award— "Subiect-matterP ■ I that the new suit was time-barred as it must 

An application under Sch, H, para. 20, C. P. Code, i b® taken to be instituted only on the day when the con- 
to file an award, though it is numbered and registered as I payment of costs was complied with, 

a suit, is not a suit for ail purposes. In respect of a i and Pal^ J f.) AMIR HuSATN v. Abdui 

.in .* • « - ( 13 A lOTTriMr * XT T T O / 1 A it \ ^ ^ m * 


a suit, is not a suit for ail purposes. In respect of a i 
promissory note executed by the defendant to the plain- 
tiff in June 1933, there was a reference to arbitration 
without the intervention of the Court in 1935, and an 
award was made. On 14— 6—1935, the plaintiff ap- 
plied to file the award under para. 20, Sch. 11, C. P. 
Code and on 18—9 — 1936, he applied for permission to 
withdraw the application on the ground that he had to 
file a^ separate suit, but did not specifically ask for liberty 
to bring a separate suit. The Court made an order per- 


Barikhan. I.L.R. (1944) 1 Cal 286=211 TO 
ctr S60.®-^- 709=^nR. 1943 

^O. 28, R. 1 {Z')Scope— If over-ridden by S, 60, 
6. P, Code Smt for redemption of mortgage— With- 
drawal or abandonment and dismissal— Fresh suit— 
Bar of, 

S._M, Transfer of Property Act. does not over-ride the 
provisions of O. 23, P 1 (3). C. P. Code. When once a 


mitting the withdrawal. On 28-10-1936, the P’ain- ^ Snit for redVerpli™ oTa^m^ngVeharLr^^^^^ 
ti^ff filed a suit to enforce the award and secondly to I or abandoned and is consequently dismi^ed a fresh snil 
recover the amount due on the nromissnrv nr>f<a Tf wac ' =... 1 . fresh smt 


recover the amount due on the promissory note. It was 
pleaded that the suit was barred under O, 23, R. 1 (c'', 
as no leave to bring a fresh suit had been granted. 

Held, (1) that an application to file an award and a 
suit to enforce an aw'ard were not in pari materia, and 
O. 23, R. 3 could not be construed to mean that the 


for redemption is not maintainable. (Wedmirii' Ind 
Patanjalt Sasirt //) MatTAPALLI PaTO v Vev. 
kata RaghaVayva. 68 L.W. 126=1946 MWW 
298 = A.I.B, 1945 Macl.225= (1945) 1 M.Ii.J*. 212. 

^ AA ^ AgJ’a Tenancy Act, 

. 44 h hen can 0.2^, R. 1 (4) applyS-uii against 


withdrawal of an application without liberty cc-sharer ui^de^S ^A^Agra TenaZefj^h^^ <^minst 

was a bar to the institution of a suit, as the word ‘suit” | .rW 

in the rule if It could mean an application to file ^.n\ Effect. oylamhardar^ 

wherever that word occur- | O. 23, R. 3 ( 4 ). C. P Code can annlv n 

?Dnlf««o‘'‘t *m” A®'"* ‘•'’n* ’’f a" 1 ‘hf plaintiff., have ecnal interest in'^fhe sl^ih ^Hen« 

application to file an award without liberty to applv I where in a .‘u it rr der ?. 44 of the Acra Tcn-rn Ar^ 

4 gab barred a suit, it would only bar a suit on the san ♦ co-sfcaier Is sped 1 } the hmbaidar and Erothlr, the 
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0. F. COBB (1^08). O. 23, B. 1 (4). | 

iambardar being the only person entitled to sue, can be j 

nerniittedtowithdowthesuit 'i<v| on such withdrawal, 
the suit has to be disn^iss^-d. S, :lf. 1 

/ flO ATOPtTiVA -’iMSyn r. r.isi-nr/ k \ttt ; 

PR.S^B. 2942 O.A rSiinp.) 88 1942 A.W B ! 
rFev.) 82-1942 OAV.N. (B.T?.) 270-1942 i 

R. D. 359. i 

— O. 23, B. t A\^^'ulanfy— 

WWidraimil hv onf.n.tl ft ihtii f f f»:e of 

ihf mhseguenilv addf''i fd o.i nt i ff . 

When a firo foyf?ia defendant i= ttnns'u^scd ns a plain- 
tiff on his applicati^'n. hei^ entitled in rb tb.o rinlic- of , 
a plaintiff and can object to the witir'rawal of th^ s-jt i 

by the oricinpl plrdntiff wi< tionf Ills mii'ifijt , 

S. M, a>id Sntkt\ /. AtT( i.-t TT'KA^i a. b'!A^'^IA. 1 ^ arhiirotion diirinq femlencv of suit, 

1942 RB. 350 = 1942 0 W.N > 261 1^42 A. | reference to arlntrntors made privately 

W.B. CRev-') 261 (2)— 19'^ 2 C. A.. (Supp) 287 {?>. i jbo pendency of a sti’t does operate as an 

,0 23 R to ^.ave ’ adjustment of tbe suit tinder R. 3 of O. 23. (Saihe 

" '■'"'“'dp’i*"'' "« /s”? iJSm'iSs 

The adjustment contemplated by O 23, R. 3, C. T. j 144. 

Code, is an adjustment of the suit by anv lawful aeree- j O. 23, R. 3— -Accreement between parties m 

ment or compromise, To amount to an adjustment the | course oil mortgage snit—Be fend ant not receiv- 
agreement or the compromise must be crpuble of being ■ ing full benefit which Bengal Money-lenders Act 
embodied in a decree forthwith. An anreernent have j gives him — Agreement whether can be recorded, 
a suit decided according to oath of one of the parties | See Brngat. Afot^EY-T.F.NDERS Act, S. 36 (1) (5) 
does not amount to an adjustment of <he suit. (Achku j I.L.R. (1943) 2 Cal. 373. 


a F. COBB (1908)’, O. 23, B. 3. 

*0. 23. R. Sand S.115 — Adfustmeni-^ Award 

m arbitration zvith permission of CourtSuperseS' 
s io ft'— A pp eal —R evision—If li es. 

An award in an arbitration whether with or 
without the permission of Court cannot be record- 
ed as an adjustment by compromise under 0. 23 
R. 3 C. P. Cofic and therefore an order supersed- 
ing an award is not anpealable. Nor is it revis- 
able under S. 115, C P.Code. because there Is no 
‘case* derided. (Clarke, J.) T-T\nspat 7>. Sha*nkar 
Pal. I.L R. (1942) Nag 414-=14RN 128=196 
I.C. 770-1941 N.L.J 333=AXR. 1941. Nag. 
263. 

Adiustment- 


O. 23, R. 3- 


-Private reference 


Pam, /) Sit AH N\WA?I v, GhttLAM MaHO.MED. 

47 P.L,R. 4n = Aj.R. 1946 Lah. 78. 

O. 23, R. S-~Adfudmrnt — Arhit ration pending 

appeal — Award not filed in time and net signed hy one 
of arbitrators — Validity. 

A petition was filed by both parties to an appeal to 
the effect that they had agreed that their dispute should 
be referred to thre^ named arbitrators, who were to sub- 
mit their award within a certain time. The appe.^!- 
was then adjourned by the Court to enable the parties to ! 
compromise. I.ong after the time fixed for the submis- 
sion of the award, a so-called award was put in by two 
of the arbitrators without the si mature of the third 
who filed an affidavit saying that the arbitrators never 
met and discussed the matter, and he had had no notice 
from the other arbitrators; 

Held, that in the circumstances the suit could not be i 
treated as having been adjusted under 0. 23, R. 3 C. P. I 
Code, upon the basis of the so cabed award. Even if i 
the petition originally filed by both parties could be re- : 
garded as a valid agreement to refer the case to arbitra- | 
tors subject to certain conditions, those conditions were j 
never fulfilled and became impossible of p( iformances 
the agreement, if any, became nugatory, (f 'azl Alt, /,) j 
Kameshwar Rtngh 7f. Ratbai^si Singh. 217 I.C. 
49«17R.P. 149«n B.R. 149:=A,1.R. 1943 Pat. 
433. 

- — 7*0; 23, R. Z—iAdfusfmeni — Award in arbi-^ 
irafionout of Court during pendency of suit— 
Recording of. 

An award made during the pendency of a suit, 
between the parties^and concerning the matters or 
some of the matters in that suit as a result of an 


0- 23, R. S— Applicability to insolvency pro- 
ceedings. PROVINCIAL INSOLVENCY ACT, S. 27 
AND C. P. CODE, O. 23. R. 3. 1945 O.W.N. 298. 

O. 23, E. S — Applicability — Mortgage suit— 

Anplication for final decree — Plea of satisfaction and 
.adjustment of mortgage-dob! before preliminary decree 
— If can be raised and gone into. See C. P. CODE, 

O. 21, R. 2 ANDO. 23, R. 3. (1945) 2 M.L. J. 867 
(P.C). 

-0. 2S, B. 8 — 4ppUcaUlHy — Mutation frocted* 

ings-- Compromise in Land Registraiion proeeedinit 
— Duty of Revenue Offirerto give effect to. 

There is no reason why a Court including a revenue 
Court should not encourage settlement by compromise of 
family disputes. Where, in Land Registration Procee- 
dings, it is proved that a compromise has been arrived 
at adjusting the matter in dispute, it is the duty of the 
('ourtto record the compromise under O. 23, R. 3, C. 

P. Code, and effect mutation in accordance with its 
terms. {T.eef) DtJLHIN FaTIMA KtJER DUKHI 
KUER. 11B.E.483. 

O. 23, R. S — Applicability—SuH under 5.92 


—Disposal on compromise or.on award in arUt- 
ration through Court — Jurisdiction of Court to 
consider whether azvard or compromise is law- 
ful. 

It cannot be held that a suit under S. 92, cannot 
be disposed of under O. 23, R. 3 as a result of a 
compromise arrived at between the parties or on 
the basis of an award passed by arbitrators on a 
reference made through Court. But the Courtis 
. — , hound to apply the provisions of O. 23, R. 3. ® 

arbitration out of Court may constitute an adjust - 1 consider whether the compromise or the award is 
ment by lawful agreement or compromise within i lawful or not within the meaning of 0. 23, R. 3. 
the meaning of O. 23, R. 3, C.P. Code and can be ! The mere obtaining of an award in a suit under 
recorded as such. (Collister, Bajpai and Braund 1 S. 92, C.P. Code, will not take away the jurisdic- 
Payag Koeei. I.L.R. 1942 I lion of the Court to decide whether the award or 
— 1942 A.W. I compromise is lawful or not. (ManoharLallafd 

BaNabehari Pdri V. An^ca 
137= I Puri. 212 I.C. 35 « 16 R.P. 254=10 B.R 
A.I.R. 1942 All. 145 (F.B.). 435=9 Cut.L.T. 85=A.LR. 1944 Pat. 115. 
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0 . P. OOD3 (1908), 0. 23, B. 3 & 0. 34, B. 3. 

“™0. 23, 3 and O. 34, R. Z~'^Compasitio?i 

between dates of preliminaf'y and final decree-^-Obfec- 
tion by one party — 'Provision of law applicable. 

Between the passing of the preliminary decree in a 
mortgage suit and the final decree, a cotnposi Lion should 
not be accepted where one of parties does not agree. 
O. 34 refers succinctly to mortgage suits and its provi- 
sions have to be followed and R. 4 (2) of that order 
would De of no use if it could be by passed by pleading 
a composition which the Court was compelled to accept 
under R. 3 of O. 23. {Davies,) Pem Raj v, ChAND 
Mal. (1945) A.M.L.J. 13. 

"^Q. 23, B. 3 — Compromise — Agreement in pend- 
ing suit — Consideration — Absence of fraud— 'Record of 
compromise. 

Compromises are irrespective of the merits of the 
claim on either side. When the parties file a petition 
of compromise, and there is no fraud on the Court, the 
Court will be free to pass a decree in terms of the 
compromise, A compromise in a pending suit by a 
litigant irrespective of his rights and wrongs is a good 
consideration for the compromise arrived at between 
the parties. {Stnha, /.) RaMESHWAR MISTRI v, 
Babulal. (1945) P.W.N. 387. 


— 0. 23j R. 3 — Compromise — Award in private 

arbitration — If can be acted on as compromise and 
decree passed thereon. See ARBITRATION ACT, S 47, 
PROVISO. (1945) 1 463. 


^O. 23, R. 3— Compromise-Recording of— 

amounts to—Decree directing effect to be 
given to compromise, without setting out the text 
of it. Jagat Singh v. Sangat Singh. \see Q.D. 
1936^’4U Vol. I, Col. 1759.] 72 C.L.J. 287=22 
P.L.T. 407. 


;-0. 23, R. Z— Compromise— Whether relates 

to suit or goes beyond scope of suit— Test — Suit 
for possession of land— Compromise containing 
term as to terms on which land ts to be possessed 
and cultivated— Eff ect. • 

There is nothing in 0.-23, R. 3. C.PXode, which 
restricts the relief graraed in a compromise 
decree to the relief prayed for in the plaint. The 
fact that a .compromise relates to property not 
the subject matter of the suit is not in all cases 
decisive of the question whether the compromise 
does or does not relate to the suit. Where a suit 
relates to posse.ssion of a specified plot of land, 
and the compromise effected by the parties 
relates to terms on which the same land 
shall be possessed and cultivated, it cannot be 
said that because the plaintiff is given a relief he, 
did not ask for, that necessarily brings the com- 
promise outside the scope of the suit. The 
proceedings must be looked at as a whole. The 
frame of the suit, the plaint, the written state- 
ment, the consideration for the compromise, etc., 
have to be looked at as a whole {Davis, C,L 
and Tyabji,J.) Godhumal v. Mst. Bhambho, 
IX.R. (1»42) Kar. 326=^=205 I.C. 256=:15 R.S. 
H8=A,I.R. 1943 Sind 11. 


-0. 23, R. 3 — Compromise with reference to" 

certain properttes between trustee and beneficiaries — 
Province of Court to go into propriety of — Form of 
decree, 

A compromise between a trustee and tbe beneficiaries 
whereby an item of trust property was agreed to be 
treated as the property of the trustee is not prima facie 
illegal. Hence it is not for the Court to go into the 
question of fact as to the nature of the property involved 
and to refuse to record it on the ground of the property 


C. P. CODE (1908), 0 . 23, E. 3. 

being trust property. When a compromise or agree- 
ment has been set up, the Court must satisfy itself that 
it has been made and once it has been made, it must be 
recorded, provided it is lawtaJ on the face of it. But 
this does not mean that it must necessarily be embodied 
in d decree of the Court. If cne Court directs the com- 
promise in writing to be filed with the record it means 
that it has been recorded. Then it is for the Court to 
decide what form the decree will take. It is not proper 
for the Court to include in the decree any matters which 
are outside the scope of the suit. {Allsop and Malik, 
jj,) Kashi Prasad v. Satwanti. I.L.B. (1945) 
Ail. 197= 1945 A.L.J. 68-1845 A. W.E.(H.O.) 48- 
1945 A.L.W. CH.O.) 57 = 1945 O.W.N. (H.O.)67- 
A.I.B. 1945 AU. 136. 

0.23, R„Z— Decree in terms of compro- 
mise — How to be drawn up. 

Where a compromise covers both matters 
relating to the suit and also others extraneous to 
it, the decree should either recite the whole of 
the agreement and then conclude with an order 
relative to that part that was subject of the suit 
or introduce the agreement in a schedule to the 
decree, {Clarke, J.) Shanker Balkrishna v. 
Shree Gopal Krishna. 196 1.0,232=14 R.N. 
91=1941 N.JL.j. 207=A.I.R. 1941 Nag. 

197. 

O. 23, R. 3— Duty of Court, 

When a compromise is alleged to have been entered 
into by the parties and the compromise agreement is 
filed in Court it is the primary duty of the Court to get it 
verified by the parties and then if it is satisfied that the 
parties have really come to terms it must dispose of the 
suit in accordance with the terms of that compromise. 
\Sathe, S.M,) BHAGWaN DIN v, RaMDHAR. 1945 
R.D. 91-1945 A.W.R, ^Rev.) 55. 

0,2Z,R, Z—Diity, of Court— Compromise 

including term beyond scope of suit — Decree in 
terms— If nullity or ultra yiv&s—Fropjr remedy 
— Objection in execution — Sustainability, 

Under O. 23, R. 3, C.B.Code, a Court is bound 
to record a compromise in accordance with the 
terms “so far as it relates to the suit". .Whether 
the compromise relates to the suit or not is a 
question which the Court which tries thje suit 
has jurisdiction to decide. Even in cases where 
a part of the compromise does not, strictly speak- 
ing, relate to the suit, and nevertheless the Court 
decides that it does relate to the suit and incorpo- 
rates it in the operative portion and passes a 
decree in terms of it, the decree is not a nullity 
and one passed without jurisdiction, but would 
be binding upon the parties to the decree; and 
its validity cannot be questioned in execution, 
nor can any title derived under it be attacked, 
it is the duty of the Court under O. 23, R. 3 
to see that although the whole of the compro- 
mise between the parties is recorded, the ppera* 
tive portion of the decree is confined to that 
part only which relates to the suit. But it 
does not necessarily follow that if the Court 
does not strictly follow this direction, it is acting 
without jurisdiction. The objection that one of 
the terms of the compromise decree is outside the 
scope of the suit is not for tl;ie executing Court 
to consider. If the Court is not right in includ- 
ing that term in the operative part of the decree 
it should be challenged either by way of review 
or by way of appeal, but the executing Court 
Qannpt gp bphind thp decr^p. (JLokur^ J *) Amba- 
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0. P. CODE (1908), 0. 23, U. S. 

LAL ChUNTHABHAI SoMABHAI BAKOaBHAI. 

213 i.C. lSl~i7 KB. 26 = 45 Bom.L.K. 1045= 
A.1.K 1944 Bom. 46. 

-"^0. 23j R. $-~Duty of Court — Procedure — 
Suit under 92 for removal Qt trustee t /or breach 
of trust, incompetence, malfeasance, ete„ ana 
for framing of scheme— Proper procedure — Refe- 
rence to arbitration — ^ward without inQUtry and 
finding qh charges against trustee — If can be made 
a decree of Court. 

Where in a suit under S. 92, C P. Code, for a 
declaration that detendant (maiiant) was guiU> 
ul breach of trust, malfeasance , misfeasance, 
misappropriation and illegal alienation ol matli 
properties, was incompetent to manage the aftairt 
of the math and that he should be removed tram 
the trusteeship, lor settling a scheme tor the due 
administration of the trust and lor appointment 
of new trustees, an award is passed in arbitra- 
tion on a reference through Court, the Court 
should not as a matter of course pass a decree in 
terms of the award without inquiry, if me suit 
is in respect of a public endowment, it is to the 
interest of the public to have it determined whe- 
ther the defendant has been guilty of the charges 
alleged against him and whether he is at all 
competent to manage the affairs of the math and 
whether he should De removed irom the mahani- 
ship. The Court is bound to decide that question; 
and if It decides that the defendant has not been 
guilty Of breach of trust, etc*, as alleged the suit 
should be dismissed. But if on the other hand, 
It decides that the defendant has been guilty, then 
the Court with the agreement of the parties, may 
take the help of arbitrators to settle a scheme 
and to appoint another trustee or a committee pf 
trustees. If the scheme for the management of 
the trust property thus proposed then is sound 
and trustworthy, the Court can accept it and dis- 
pose of that part of the suit under 0. 23, R, 3. But 
fil^^stion as to the competency or htness 
pi fffp defendant to continue as a trustee is not ai 
all decided, and the agreement arrived at as the 
result pf the award avoids an inquiry into that 
matter and the interests of the institution is 
wholly Ignored and neglected by the partiesi the 
arbitrators and the Court in that a decree is 
passed in terms of such an award the decree so 
passed cannot be allowed to stand and must be set 
aside. {Manohar Lall and Brough, //.) Bana- 
BEHARi Puai x/.Ananba Bum. 212 I.C. 35=16 
Cut.L.T- 85=A.I.E^ 

^3, B. ^Merieage tuit-Siage beiUHn 
inUrntnary and finrU decree-- Adjustment er payment 
eut of Cmrt^Whether can be recorded— /^endtney of 
SMit after preliminary decree— futmits of rule* 

An adjustment or payment out of Court between the 
preliminary and final decrees in a mortgage suit cannot 
?f « petition is fiied under 

U. 23, K. 3, C. P. Code, for recording the • adjustmeiu 
^tween the parties. (1935) 69 M, h. J. 785 : W B) 
distingubhed. After the passing of the preliminai y 
.decree the suit is pending only for a particular purpose 
namdy, for the purpose of enforcing the right declared 
by the preliminary decree in the manner set out in tiie 
decree and not for any other purpose. And after the 
passing of the final decree the suit is pending for ascei - 
taming, if personal remedy is available, whether anv 
monqr remains due after paying the sale proceeds to the 


0. F, COBB (1908), O. 26, B. 1. 
plaintiff or after giving credit to any payment or adjist- 
ment made subsequent to the passing oi the final decree 
{^Kuppaswamt Ayyar, J.) VeERaBAHU FiLLai v. 
CHllTlRAM FILLai. 2U8 i.O. 9=16 B.M, 143=661,* 
W. 670=A.i.B. 19^3 Mad. 8i==U942) 2 M.Ii.J.fiSh’, 

-O. 23, B. 3 — Flea of adjustment by payment out 

of Court m application for passing of final decree — 
can be gone into. idee C. F. COUE, O, 34, R. 5 aND 
O. 23, K. 3. 1942 O.W.K 276. 

O. 23, B. 3 — Procedure under — Agreement re- 
corded — Decree, tf can be passea any time, 

i'he proceuure under U. 23, K. 3 consists of two stepg; 
first ihe agreement or compromise has to be recorded 
and secondly a decree must then be passed in accordance 
therewith so far as it relates to the suit. The decree 
which loiiows upon the agreement can be passed at any 
time, l^KobertSy C,J, ana Dunktey, y.) V. M. g. 
CHETi'YAK Firm v. Hajee Mahomed ISultan. 
I9ii Bang.I,.B. 774=198 1.0. 404 -14 B.B. 196= 

A. X.B. 19*1 Kang. 31b. 

O. 23, B. 3 ana O. 21, B, 2 — Relative applica- 
bility — Mortgage suits — Compronnse relating to whole 
subject -matter oefore end of proceedings, 

A mortgage suit does not come to an end until the 
moi igage property has been duly sold and the sale pro- 
ceeds dealt with, or it there is a right to a personal 
decree under O. 34, K. b, C.F, Code, until that personal 
decree has been passed, and therelore any agreement or 
compromise relating to the whole of the subject-matter 
of the suit which is entered into by the parties before 
the conclusion ot the proctedings in a mortgage suit is 
an adjustment of the suit which fails to be dealt with 
under O. 23, R. 3 and not under 0. 21, R. 2, C.F. C0D£* 
{.Roberts, CJ, and Dunkiey, J.) V.M.K.F. CheXTYAK 
Firm v. Hajee xVIahomed 3ulxan. 1941 Bang. B 

B. 774=198 I.C. 404«14 B.B. 198=Ai.K. 1941 
Bang. 316. 

O. 23, B, 3 — Terms of decree under— Moittrs 

not forming subject-matter of suit — If ean be included 
in decree. 

Under 0. 23, R. 3 C P. Code, all terms which 
form the cousideiation for the adjustment of the 
matters iu dispute, whether they form the sub- 
ject-matter of the suit or not, become related tp 
the suit and can be embodied in the decree. 
(^Roberts, C. J, and Dunkiey, J,y V. M. R. P. Chet- 
TYAE Firm v, Hajee Mahomed Sultan. 1941 
Rang. UR, 771=198 I.C. 404=14 R.R. 198=^ 
A.I.K.1941 Rang. 316. 

'O, 2S, R, I— Security for costs — Order fer*^ 

Grounas of — Divorce suit — Flaintiff deliberaUly 
seeking jurisdiction of particular Court knowing that 
all evidence has to eome from another prevtnei — If 
ground for order. 

An order for security for costs can only be 
made in accordance with some established prmcF 
pie. If a petitioner for divorce is entitled to file 
his petition in a particular High Court/ the fact 
that he might have filed it in another High Court 
is no ground for requiring him to furnish secu- 
rity for the costs of the co-respondent, when the 
petitioner resides in British India. 'Where the 
plaintiff files a suit for divorce in Madras on the 
ground that he and his wife last resided together 
m Madras, the fact that he deliberately seeks the 
jurisdiction of the Madras High Court knowing 
that all the evidence would have to come from 
elsewhere, such as Bombay or Calcutta, an4 
thereby deliberately increasing the costs of the 
parties involved, cannpt be made a ground for 
ordering him to furnii^ speurity fpr costs p£ thf 
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0. P. OODB (1908) O. 25* E. 1 (3). 
co-respondent, i^Leach, C.J.and Shahabuddin-t /,) 

JaSHO ir^ROKASH MiTTER V. BoTAWALA De KANDER. 

2111.0.209=16 ii.M. 500=56 h.W. 412=1943 
435=A.I.fi. 1943 Mad. 657 (1)= 
(1943) 2 M.B.J. 132, 

— -Q, 25, R. 1 (3) — Female plaintiff — Security 
when can and when cannot oe demanded* 

As regards a plaintili who is a woman, the 
legislature has specihcallj' laid down that security 
maj' be tahen from her in certain circumstances in 
a suit for payment of money, dnclusto umus 
sxclimo alien AS, and therefore security cannot 
be taken trom a female plaintiff in a suit for 
property. There is no discretion left la the 
Court for taking security in any case or in any set 
of circumstances otiier than those specihcaiiy 
provided tor. {jCoUtsUr^ J *) Surajkuar z;, Sa^N'i 
SixiGii. l.Ir.R. (1941) All* 4l8=iy6 1.0.102= 
14 R.A. 123=1941 A.T.J. 249=1941 O.A. 
(Supp.) 248=1941 O.W.N. 628=1941 A.L.W. 
432=1941 A.W.K. (H.C.) 138=A.1.R. 1941 

All, 219. 

O. 26, R. 1 — Pardanashin lady — Right to be 

examined on commission, 

A pardanashin lady should not be compelled 
either to appear in court personally or attend 
Court even although she may have tailed to 
observe the restraints of the parda system on 
previous occasions. She should, theretore be 
examined on commission. (Jtagiey^ j,) fassEW 
LAJL KaNKORIA V* PURSHOTTAM Uas. X.L.R. 
(1941) 2 Cal, 155=199 1.0. 150=14 R.C. 521= 
A IM* 1942 Cal. 143. 

— O. 26» R. 4— Refusal to issue commission— 
If revisable. See C. P. Code, S. U5 and 0. 26, R. 
4. 1942 O.A. 215=1942 0,W.N. 307. 

— " "■ Q. 26, Rr. 7 and 8 — Construction — Deposition 
ef witness examined on commission — When becomes 
evidence — Party examining witness on cofnrnisston not 
tendering it in evidence — Right of other party to tender 
same* 

Under R. 7 of Q. 26 the evidence taken on 
commission only forms part of the record in the 
same way as pleadings, affidavits, and other j 
documents of a suit form part of the record of 
that suit. Both on the proper construction of 
Rr. 7 and 8 of O. 26, and according to the long 
and well-established practice on the Original Side 
of the High Court, the depositions of witnesses 
taken on commission have got to be tendered as 
evidence and admitted by the Court as evidence 
before they become evidence m the case, A 
party who examines a witness on commission is 


0,;p. OODR.(1908), 0. 29, E. I. 

— — — O. 26, R. 10 — Commissioners report — Value* 
it is the facts contained m a local Commis- 
sioner's report which count as evidence and not 
his opinion. i^Sathe, S, M* and Ross, J.M,) SaRDA 
Prasadz;, Ram Bharos. 1944 A.W.R. (Rev.) 
18=1944 R.D. 69. 

-O. 26, R. 1^— Commissioner* s report-^Dse as 

evidence — Limits, 

A Commissioner's report would, under 0. 26, 
R. 10, only form part of the evidence in the case 
in which he was appointed a Commissioner and it 
cannot form the evidence in any other case. But 
I the Commissioner can be examined in any case 
with reference to wnat he saw at the time of his 
inspection. {^Sathe, S,M,) ItaR iSiNGH v, SUKHEY. 
1943 A.W.R. (Kevj 193 (2)=1943 R,I).392. 

—0. 26, Rr. 13 and 14 — Preliminary decree in 
partition suit — Matters requiring determination — 
Reference to Commissioner — Permissibility, 

The Court passiag a preliminary decree in a partition 
suit should not leave all matters requiring determination 
to the local Commissioner. Some of these matters {j*g,) 
the extent of the property or if any of the parties is liable 
to reader accounts and if so who, and for what period 
should be decided by the Court itself. {fPek Chand and 
\ //. ) Ghansham Lal V, Baij Nath Syal. 

' 46 P.I,.E. 372. 

—Q. 27, R. 3 — Suit by Crown — Necessity to con- 
sult Governor-General — Suit by Governor General in 
Council through the Post Master-General** — If pro- 
perly instituted. 

Under O. 27, R. 6 C, F. Code, in suits by the 
Crown it is sufficient to insert as piaintiif the 
words “Governor-General in Council.'' The 
Governor-General need not be consulted as to 
whether such a suit should be brought. A suit 
brought by the Governor-General in Council 
through the rest Master*<jfcnerai is brought in 
the name of tiie correct piaintiif, and the words 
‘through the Fost-Master General" are merely 
surplbuage. {^Almond J,C, and Mir Ahmad, Jf) 
Gujjar Mal V, Governor General of India. 
200 X.C. 429=15 R. Fesh. 1=A.X.R. 1942 Pesh. 
33. 

— O. 29, R, 1 — Nature of provision^ 

The provision under O. 29, R. 1, C. P. Code, 
is only an enabling one, and does not prohibit a 
suit in the form of 0. 1. R. 8, C P. Code, when 
such form is appropriate. {Davis, C,J. and Weston, 
J .) Motiram Nathomal V , Mangharam 
Tiraxhdas. X.L.R. (1942) Kar. 55=201 I.C, 
711=15 R.S. 16=A.I.R. 1942 Sind 130. 


not bound to and cannot be compelled to tendei 
the evidence of the witness examined on com- 
mission. No Court can compel a party or his 
counsel to lead any particular kind pf evidence or 
tender any evidence if he does not wish to do so. 
If such party does not wish to tender the evi- 
dence taken on commission, the other party is 
entitled to tender that evidence and make that 
part of his own case, {Chagla, J,) Vithaldas 
Damodar V, Lakmidas Harjiwan. I.L.R.C1942) 
Bom. 680=202 I.C. 430=15 R.B. 167=44 Bom. 
L.R. 609=A.X.R. 1942 Bom. 266. 


O, 26. R. 8 (a) — Sick witness— Evid< 
taken on commission* — If inadmissible. Sne 
Janardan Prasad Singh, 

D. 1936-40 Vol. I, Col, 17674 IW I.C, jtsS: 

RJ», 292=7 B.R, 168. 


I O. 29, R. 1 — Suit against Municipality-* 

1 Power of Secretary to engage counsel — Special authe- 
rization by Municipality — If necessary. 

Under 0. 29, R. 1, C. F. Code, a Municipal 
Secretary can sign and verify the written state- 
ment, and the fact that he has been 1 generally em- 
powered to institute and defend suits is enough to 
authorize him to engage a counsel to defend 
actions against the Municipality. Defending an 
action is certainly different from instituting an 
action. The latter step requires initiative which 
should certainly come from the Municipality 
itself and not from its agent. Therefore 
although a special authorization by the Munid- ^ 
pality is necessary for instituting suits, such 
authorization is not necessary for defending suits. 

J.) TUA UAUOUADv, MuKlOfAX. 
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0. P. CODE (1908), O, 30, R, 1. 

Committee Peshawar. 196 I.C. 648=:14 !R. 
Fesli. 36=:AJ.R. 1941 Pesh. 76. 

— O. 30, P. 1 — AiJpiicaliility — Joint Hindu 

family lirni -riinjaa Aajndgupal Om PrakaSh 
xVlEHNGA AIal IvisHURi Lal. Q.U. 1936 — MU 

Voi. L CoL 1774.J 193 I.C. 383=13 RX, 371. 

--O. 30, R. i—x\pi>licabiiity— joint Hindu 

family trading linn — Punjab. Atm A Ram v. 
Umar All [see Q.U .1930—MU Vol. 1, Coi. 1774.] 


I.L.R. (1941) Lab. 39. 

-O. 30, R. I — ApplkabtlUy'— Joint 


Hindu 


family trading firm. 

O. 30, R. 1, C. P. Code, applies to a joint Hindu 
family trading firm in the Punjab by reason of 
the Explanation added to the Kuic by the Lahore 
High Court. (Gentle, J.) Mada^^ Thea'J'kes, 
Ltd. V. Ram Kissen Kapoor. i.L.R. (1942) 1 
Cal. 562=207 I.C. 581=16 R. C. 119=1943 
Comp. C. 192=A.i.R. 1943 Cal. 172. 

— -O. so, R. 1 — — Partnership between 
family firm ami another firm —bJeaths, withdrawals ami 
additions of family inembers during course of partner" 
ship — Sint for dissolution of partnership by the famil} 
firm as plaintiff when of the family members there was 
left only a single effectiz's member of the firm — Plain’ 
tainahility — Proper representation of firm — Date oi 
dissolution of partnership — Practice — Counsel — Assent 
to addition of partus — Withdrawal after conclusion of 
arguments’— Permi ssi biliiy. 

A firm consisting of several members of a famil} 
entered into a partnership with another firm in 1900. 
Daring the coarse of the partnership some membeis 
died or retired and the firm was carried on by the 
remaining members of it. In 1931 the family firiii 
sued as plaintiff lor the dissolution of the partnership 
with the other firm. At the time of the institution oi 
the suit, of the four members of the family who had an} 
interest in the partnership, two had been declared insol- 
vent and one being a minor who was only admitted to 
the benefits of the partnership, there was only a single 
effcective member of the fim. On a contention that tlu 
suit in the form in which it was brought was not main^ 
tainabie. 

Held, that the objection was not technical as it touch- 
ed the very foundations of the case and affected the 
validity of the suit itself and that in the circumstancet- 
the suit as brought was not maintainable. The firm 
would be properly represented for carrying on the suit i: 
the minor, who had now become a major, was joined 
a party to the suit as the legal representative of hi.s 
father and also in his personal capacity as a co-plaintift. 

Held, further, that as the partnership went on as a 
living concern continuously since the time it was started, 
the separation or death of some members of the 
family firni could, not amount to a dissolution of the 
partnership as, in the circumstances, the remaining 
members of the firm or such members as were added to 
it from time to time must be taken to have been treated 
as partners, [ Counsel who assented to the addition oi 
parties when he wanted to withdraw his assent after the 
the conclusion of the arguments was not allowed to do 
Sl] (Sir Madhavan Hair.) DkvJI Goa z/. TricuMji 
JlWANDAS. 49 0. W.M*. 299 « 1945 M. W N. 221 « A 
I^. 19^6 P.O. 71 = (1946) 1 305 (P.O.). 

O. 30» R. l>--Power of Court’-Suit against 

firm— Personal decree against partner— When to 
be passed. 

In a suit against a firm, the Court cannot pass 
any personal decree against a partner unless he is 
sued personally along with the firm. In such a 


0. P. CODS (1903), O. 30. R. 3, 

suit it would be open to the plaintiff to withdraw 
the suit against the firm and to proceed with his 
iltcrnate or additional remedy against the 
partner. (Davies, CJ . and li' cston, J .) Ahmed 
Moosa Bros. v. Lilakam Txkamdas. I.L.R n942) 
Kar. 210=207 I.C. 23=16 R. S. 4=A.I.R. I942 
Sind 93. 

0.30, R. l-Scope-flf imperative or tx- 

liaustive Suit against individual partners with’ 
out naming firm — Competency. 

O. 30, R. 1, C. P. Code, is permissive and not 
mandatory, it provides one mode of procedure 
but it does not take away any existing right of 
'uit. Since the partners in a firm are jointly and 
icveraily liable for the debts of the firm, they 
:an be sued individually even without naming the 
linn as one of the defendants. The Code, while 
It merely provided a new procedure, did not 
affect in the slightest degree Uie right of a plain- 
till to bring on record the different members of 
the firm. (Meredith and Shearer, JJ.) Musam- 

MAT jAGPA'iT KUAR V. DaMKI SAHU HALKHORI 

Ram. 20 Pat. 811=198 I.C. 521=14 R,P. 460= 
8B.R. 421=23 P.L.T. 588=A.I.R. 1942 Pat 
204. 

-O. 30, R. 1 — Suit against firm and suit 
against its individual members— Difference. 

A suit filed under O. 30, C. P. Code, againsta 
firm has substantial points oi difference in its 


consequences from a suit filed against the indivi- 
duals composing that linn, for in a suit against 
a firm, where one partner has been served under 

0. 30, R. 3 C. P. Code, a decree may be made 
against the firm and such a decree under 0. 21, 
R. 30, C. P. Code, may be executed immediately 
against any property of the firm. In a suit 
against the individuals, on the other hand, before 
execution could be taken against their joint pro- 
perty, it would be necessary that the decree 
should have been made against all those indivi- 
duals after proper service in the suit. (Davis, C, 
J . and Weston, J .) Ahmed Moosa Bros. v . Luk ’ 
ram Tikamdas. i.L.R. (1942) Kar. 210=207 

1. C. 23=16 R.S. 4=A.l .R. 1942 Sind 93. 

0.30, R. 1— Suit by sole proprietor- 

Proper frame of. See 1940 Dig., Col. 318 
Lucknow Automobiles v. Replacement Parts 
Co. Isu Q*D. 1936-MO Vol. I, Col. 3302.] 16 
Luck. 357. 

0.30, R. 3—Scope— If overridden by Of 

21, R. 46-G (Smd). See C ih Code, 0. 21, R.46-G 
(Sind). I .L.R, (1943) Kar. 255. 

O. 30, R. 3— Scope--Strkt compliancy 


Necessity for — Application under 0. 21, 

Service of notice on firm — Requisites of valid and 
good service. ^ • 

Under O. 30, R. 3, read with 0. 48, R. 2, in 
order to effect proper notice on a firm 
nishee application made under 0. 21, R. 46*A, the 
directions of the Court should be obtai^d in the 
first instance and service should be effected m 
the manner provided in 0. 30. R. 3, that is to py» 
the applicant has to seek the Court's directions 
as to the method of service ; then the notice 
should specify that it is being served upon tne 
person having, at the time of service, the control 
or management of the partnership business. 11 
these two things arc not done# there is no compu- 
^cc with thfi law, and th^er.e cannpt be said tp n 
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0. P. OODB (1908), O. 30, R. 3 and 0, 5, E. 17. 

a proper or good service under O. 30, C P. Code. 
The macter oi service under O. 30, is not a mere 
iormality, dud U. 3i), saouid be strictly cooipiied 
vvich oetore a service can De held good. 
{LobOf J.) G-oculdas AIahadev z/. Dilkushram. 

1. L,K. (i943) Kar. 255=209 l.C. 405=16 H.IS, 
97=A.i.K, 1943 ijind 138. 

— Q. 30, E. 3 and O. 6, E. 17 — Service of sum- 

mans as partner — l/V/iet/ier may be c(fected at place of 
business, 

O. 30, K. 3, C. P, Code, does not contemplate that a 
person, who is served as a partner, must be served at nis 
residence, it enables service to be edecteu at the prin- 
cipal place ai which the partnership business is carried 
on and enables it to be eftecced upon any person having 
control or management of me partnership business. Tne 
words “any person" include partners. Accordingly where 
a plaintitt obtains leave to serve tlae writ of saniinons 
on a partner ot the defendant hrm the summons may be | 
properly served on tne partner by adixing a copy thereof 
on ms outer door of the premises where the defendant 
hrm IS carrying on business. ^McNair^ J,) bOOKAj- 
MUhL NaGAK-MULL V, Haribux Shewnathra 1. 

I. ii.E. (,1944) 2 Oai. 57=A.1.E. 1945 OaL 454. 

O. 30, ±i. 4 — Applicability — if confined io 

suits — Appeal from decree in suit agamst firm— 
Death of one respondent — Jfailure^to implead 
heirs — if causes abatement of appeal. 

There is no auihonty lor iioiuiiig that O. 30, 
K. 4, C. P. Code, applies only to suits and cannot 
apply to appeals, u. cO, R. 4 applies in principle 
10 appeals tnougn in.ierms it applies only to suns. 
vVhere pending an appeal iroin a decree in a suit 
against a registered hrm and its partners, one oi 
the respondents dies, it is not necessary to bring 
on record the legal representatives oi tne decea- 
sed respondents as parties to me appeal; and ihe 
appeal does not abate by reason oi the lailure oi 
the appellant to bring on record the legal repre* 
sentacives of the deceased respondent. ^Macdlin, 

J , ) Gavalakam Girdhariual V . Himatlal Tra- 
TAPMAL & Co. 219 i.C. 383=46 Bom. L.R. 640 
=A.i.R. 1944 Bom. 350, 

O. 30, K. 8— Scope^Defendant served as 

partner — Appearance m protest and denial oi 
Demg partner — Right to ask for issue of partner- 
ship being tried first. Nanblal Tribhovandas v, 
Baker Jafer & Co. {see Q.V. 1935— '4U Vol* 1, 
Col. 3303.j 191 I.C. 633=13 R.B. 189, 

O. 30, R. 10— Applicability— Hindu Joint 

family trading firm. See C. P. Code, O. 2i, R 
SO AND O. 30, R. 10. 7 Cut. L. T. 21. 

O. 30, R, Applicability-- Joint Hindu 

trading family— Decree against it in its trade 
name-^If nitllity. 

0. 30, R. 10, C. P. Code, applies not only to a 
single individual carrying on business under a 
firm name or an assumed name but also to a 
number of individuals carrying on business either 
under a firm name or an assumed name when 
those individuals do not in law constitute a 
partnership resting on contract as for example 
a joint Hindu trading family. A suit can, there- 1 
fore be instituted agamst such a family in the | 
assumed name in which they are carrying on ' 
business, and a decree obtained in that form will | 
not be a nullity but will be binding on all the I 
persons interested in the business carried on I 
under that name and style. {Mitier and Blanh 
//GJamuwadhar Foddar®/. Jamna Ram: Bhajkaj. 

QiftWS 


0, P. OOQB (1908), 0. 32, B. 2. 

1. H.R. (1944) 2 Cal. 131=214 I.C. 262=17 R.C. 
40=78 C.L.J. 270=48 C.W.N. 203=A.r.R. 1944 
Cal. 138. 

O. 30, R. 10 — Scope — Person sued in name 
adopted by him for purpose of dealings-* 
Another using that name by transfer of business 
before suit — If liable for debts incurred by 
former. Jaisinghani. /« Q.D. 1936—40, 

Vol. I, Col. 3303,] 191 I.C. 635=13 R.S. 160. 

— O. 31, R. 2-^Stfit against trust estate— 

Trustees made parties in their own names but net 
as such — Objection to validity of decree — If can 
be taken in execution. 

No objection can be taken in execution to the 
validity of a decree against a trust estate on the 
ground that the estate has not been properly 
represented, when no such objection was taken in 
the suit, and the estate appeared on the record by 
name represented by a pleader appointed by the 
senior of the two trustees and both the trustees 
were parties in their own names though not as 
such. {Roxburgh and Blanks JJ.) Arjun Lal 
Agarwalla V, Banabehaei ChatterJee. 77 C.I#. 
J. 434=A.I .R. 1944 Cal. 328 (2). 

~0. 32 — Applicability — Application for revision 

under S. 23, Bombay Mamlatdars Courts Act — Death of 
applicant — Abatement — Legal representative — Implead- 
ing of — Limitation. See Bombay Mamlatdars 
Courts Act, S. 18 (3). ^ 47 Bom. L.E. 845. 

O. 32 — Applicability — Minor or lunatic not 

competent to sue, 

O. 32, C. P. Code; merely contains procedural 
rules which are applicable to a minor or a lunatic 
when he is competent to sue, but they have no 
application where he is not so competent. {Col’' 
lister and Allsop, JJ.) Bhagwati Saran Singh 
V. Parmeshwari Nandan Singh. I.L.R. (1942) 
All. 518=202 I.C. 227=15 R.A. 104=1942 A.L.J. 
197-1942 A.L.W. 245=A.I.R. 1942 All, 267 

O, 32, R. 1 — Next friend — Competency to 

sue where in a prior suit a different piiardtWad 
litem has been appointed for same minor. 

it is competent for a person to sue as the next 
friend of a minor even though in a prior suit a 
different person has been appointed as a guardian 
ad litem for the same minor and has not been 
removed when the latter suit is not a proceeding 
in continuation of the earlier one and the action 
of the guardian ad litem itself is being ques- 
tioned. {Maihur. /.) Ramji Lal v, Murlidhar. 

! 1943 A.L.W. 402. 

I 0. 32, R. 2— Minority of plaintiff disclosed 

; •'^n enquiry— Proper procedure— Failure of next 
friend to sign and verify plaint — Effect. 

■ Where the question of the minority of the 
plaintiff is put in issue and it is found that the 
plaintiff was a minor, the Court should not dis- 
miss the suit at once but should allow a reason- 
I able time for a next friend to come on record and 
! go on with the suit and it is only if no one comes 
! forward that it should reject the plaint. Where a 
next friend so brought on record fails to sign 
and verify the plaint it is a mere irregularity 
which could not, in any case, justify the dis** 
missal of the suit. {Yorke^ J.) Ram Sewak v. 
Ram Saiiai. 1942 AX.W. 225=1942 O.W.N- 
281. 

O. 32, R. 2^Minor suing without next 

I friend— Procedure for CourP-Minor attaining 
maiority^ during suit— Right to continue suit,. 
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0. P. 00^^(1903), 0,32, B. 2. 

Xt £i Oourt iiiicls tlist 3 pl3iiititi is 3 iDinor 3nci 
has sued vvitduuC u ne a xneiid, the correct pro- 
cedure IS uot to diStHiss his bUit iorthvvith hut to 
giv^c; liiai a reiioat'jle ^ppjrcuaUy ot re.nedyiag 
tlie defect, it duriag the coarse of tnej suit he 
attains majuricy he can elect to ratify the pro- 
ceedings taicea during nis minority and continue 
the suit, idiinoni, J>C> and Mir Akirnd,/.) 
Abdul Hakim Kuan v. yiAnoMKo Ali J .\n, 202 

1. C. 66S=15K. Pesh. 50=:A,X.R. 19^2 Pesh. 73. 

0.32, R. 2 and Majority Act (1875), S. 2 

— Suit by minor Madomedan girl for dissolution 
of marriage-^MaintaintbiUty without next friend 
— 'Act' *rt 2. Majority Act-'Meaning. 

*Act’ in tne mauer of dower, divorce, etc., men- 
tioned in S. 2 of the .vlajonty Act means some- 
thing done personally and not by the court. 
Hence in the case of a divorce by a woman it 
would be the right of divorce outside a Court 
such as the woman has by an agreement with her 
husband. However chat may be, as the C. P. 
Code being of later date clearly lays down in 
O, 32, R. 2 that when the plaincilf is a minor the 
suit must be instituted through a next friend and 
as there is no exception made for a Mahomedan 
female or anyone else, a suit by a Mahomedan 
minor girl for dissolution of her marriage with- 
out a next friend would not be maintainable. 
(Hamilton, J.) Sakina Begam v. Naxhi. 1944 
AX.W. 4L 

-O. 32, R. 2— Suit by minor— No objection 


by defendant — Pica of proceedings being a nullity 
it open to such a defendant. Suleman v. Abdul 
Shakook. [w Q.jL). 193o— ' 40 Vol. I, Col. 1781.] 
IX.R. (1941) Nag. 735. 

0. 32, R. 3 and U, P. Tenancy Act (1939), 

S, IQZ—Absince of affidamt by plaintijf and for- 
tnal ordir appointing guardian^Irregularity, if 
oured by service, of notice of suit on guardian-- 
Effect of such irregularity. 

Where in proceedings for ejectment of certain 
minor tenants under S. 163 of the U. P. Tenancy 
Act, the plaintiff failed to file the affidavit as 
resLuired by R. 3 (3) of O, 32, C. P. Code, and 
there was no formal order of the Court appoint- 
ing a guardian ad litem, the irregularity is not 
cured by the fact of the service of notice of suit 
on the guardian at the request of the plaintiff. 
If^the minor’s interests have suffered, the defect 
in .the appointment of the guardian should be 
taken into account and the proceedings set aside. 
(Sathe, S. M.) The Special Managek, Court 
OF Wards#Lucknow V. Ram Sewak. 1944 A.W. 
R. (Rev.) 265=1944 R.D. 474. 

Q. 32, R. 3— Appointment of guardian— 

Father refusing to act and suggesting mother — 
Mother if should notify willingness. Ram Cha- 
lAN Das t>. Bhagwat Saran. [jff Q.D. 1936— *40 
YoU I Col. 3303.] 191 1.C. 620=13 R.A. 242. 

O. 32, R. 3 — Appointment of guardian — 

MinoPs name wrongly given— None misled in fact 
—Objection in execution— Sustainability. Ram 
Charan Das v. Bhagwat Saran. \see Q.D. 
1936-’40, Vol. I, Col. 3303.] 191 I.C. 620=13 


0. P. CODE (1908), 0. 32, B. 3, 

Widow of Tribe ni I^rasad. [see Q. D. 1936^ 
’40 Vol. 1, Col. 1783.] 192 I.C. 170=13 R.P. 411 
=7 B.R. 322=22 Pat.L.T. 223. 

— — O. 32, Rr. S^and ^ — Guardian— Absence of 
valid appoint nent—Sindi ig nature of decree. 

In cases where in fact a guardian was appoint- 
ed in fact t le guardian had acted for the minor 
the appointment may not be capable of being 
called in question, on the ground of any irregu- 
larity. But where no one has appeared for the 
minor at all and there has been no valid appoint- 
ment and the notices sent to the nominated guar- 
dian have been refused, any decree that may be 
passed against the minor in such circumstances 
cannot be regarded as a mere irregularity. It is 
a wholly illegal procedure and no minor can be 
bound by such a decree. (Our,/.) Shah Udey 
Ram v . Kanchan Skvgh. 1941 R.D. 658=1941 
ALW. 740=1942 O.W.N. 118=1942 A.L.W. 
135. 

-9. 32, R. 3 —Minor defendants— Guardian 

taking ali possible pleas on behalf of ^ minors— 
Decree against — If without jurisdiction and a 
nullity. 

Where the record of the case shows that the 
minor defendants were represented and that all 
the pleas which could be taken on their behalf 
were taken and were before the Court, it cannot 
be said that the Court w^jich tried the suit had no 
jurisdiction to pass any decree against the 
minors or that the decree is a nullity as against 
them. (JPazl Ali^ and Meredith, JJ,) Satindka 
Prasad Sukul z/. Padumnabh Prasad.. (1944) 
P.W.N.IOS. 

O. 32, R. 3 and O. 9, R. IS -No order 

appointing guardian— Ex parte decree— Guardian, 


R.A. 


242. 

O. 32, Rr. 


3, 5 and 7— Compromise on 
behalf of minor defendant— Right to enter into— 
Natural guardian of minor — Compromise by — 
Guardian ad litem not party compromise— 


if can be appointed to file application under R, 13 
0/0.9. . ^ 

Though no order appointing a guardian for a 
minor defendant, has been passed under R. 3 of 
O. 32, C. P. Code, if an ex parte decree is passed, 
a guardian can be appoitned to maintain an appli- 
cation under R. 13 of Q. 9, C. P. Code. (Sathe, 
S.M.and Dible, J.M.) Ram Sundar ^Ram v, 
Mansa Ram. 1944 R.D. 469=1944 A.W.R. 
(Rev.) 250. 

-O. 32, R. 3 — Sc<^pr — Failure to comply— 

Absence of formal order appointing iuardian— Effect— * 
Decree, if void. 

The omission to follow the appropriate procedure for 
the appointment of a guardian ad litem under 0, 32, 
C. P. Code, and the absence of a formal order appoint- 
ing the guardian ad litem can only amount 10 an irregu- 
larity, and would not render the decree passed a nullity, 
when it is found that the minor was represented on the 
record by a pe.son who was hot disqualified from acting 
as guardian and when the minor was also described as 
minor represented by that guardian, and when the 
minor’s interest has not suffered by reason of the ir* 
regularity. (Fael All, C. /. attd Manohar Loll, /.) 
MadHUSUjdan Roy v. JogendRA Kar. 28 Pat. 640 
«10Cut.Ii.T.73«1944P.WJSr. 627«220 1.0. S1-* 
11 B.R. 463=26 P.I1.T. 194« A.I.R. 1946 Pat. m 
— ; — O. 32, R. 3 (Nagpur)— against minor t 
maiorSuhseguent amendment and appointment of 
guardian — If affects limitation. 

Where a person was sued as a major and subsequently 
on an objection that he was a minor, he was treated as a 
minor and a guardian was appointed, on a ^ contenti^ 
that the suit against him was barred as it should be 


Mingr— If b^und, AWfimm .F«A.SAI» Mi^sni 'tak«R to have been instituted only on the day the guar 
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0. K CODE (1908), 0. 32, 3 (4). 

dian was appointed, Htld^ O, 32, R. 3 did not mean 
that the suit was a nullity until a guardian was appoint- 
ed or that no suit could be taken to have been instituted 
till such date and for purposes of the Limitation Act it 
did not matter whether the person was a major or a 
minor and further that the suit, so far as Limitation 
Act was concerned was against the proper person, 
whether he was described as a major or a minor and it 
would be within time, if it was within lime on the date 
on which the suit was instituted by the filing of the 
plaint. The question of guardianship was a separate 
matter and related not to the institution of the suit but 
to the right of the plaintiff to carry it on against the 
minor. {^Bose. /.) ABDUL Aziz v, Sk. AMIR. 

1. L.R. (1942) Nag. 322=193 1.0. 805=18 R.N. 348 
=1941 N.Ii.J. 115 = A.I.R. 1941 Nag. 130, 

0. 32, H. 3 (4) and Agra Tenancy Act, 

S, 86 — Failure to serve notice on minor tenant in a 
suit under S, 86, A^ra Tenancy Act-^Absencc of pre^ 
iudiec-^ProceedingSi if affected. 

The mere absence or failure to serve notices on minor 
tenants in a suit under S. 86 of the Agra Tenancy Act 
against the heirs of a statutory tenant will not affect or 
render the proceedings null and void if as a matter of 
fact there has been no prejudice to the interests of the 
minors. {Sathe, /. KaRAMDAR v. RaM Kis- 

HORE. 1942 A.W.R. (Rev.) 365=1942 O.A, 
(Supp.) 381 = 1942 O.W.N. (B.B.) 599=1942 R.D. 
727. 

{At) --Omission of notice under — 
Proceedings if and when nullified^ 

It is wrong to say that the omission of the notice 
under O. 32, R. 3 (4), C. P. Code, necessarily nullifies 
the proceedings against the minor. It is only when the 
irregularity has in fact prejudiced the minor that it can 
have such an effect. [Satke^ S. M. and Dible^ J, M.) 
JAGTAMBIKA PRATAP NARAIN SiNGH v. BaSDEO. 
1944 R.D. 338=1944 A.W.R. (Rev.) 173 (2). 

O. 32, R. 3 (5) — Appeal — Notice served on 

guardian ad litem appointed in lower Court — Power of 
Court to appoint fresh guardian ad litem without dis- 
charging existing guardian. 

Where in an appeal to the High Court from a decree 
of a lower Court, it is found that a guardian ad litem 
had been appointed in the lower Court for certain minor 
respondents and that such guardian has been served 
with this notice of appeal, it is not proper for the 
Registrar of the High Court to appoint a fresh guardian 
for such minors until the existing guardian has been 
dicharged. {Agarwala and Rowland, J/.) LaLJI 
MAMDAL2/. iPARBAL MaNDAL. 13 R.P. 347 = 191 
I.O. 794=7 B.R. 260 = 22 P.L.T. 362 = A.I.R. 1941 
Pat. 224. 

— O. 32, R. 3 (5) — Applicability — Minor appel- 
lant — Appeal presented by person other than guardian 
ad alidity, 

O. 32. R. 3 (5), applies also to the case of a minor 
appellant, and is not restricted to the case where a 
minor is a respondent. Consequently the only person 
who is competent to prefer an appeal on behalf of a 
minor is the person who has been appointed by Court as 
a guardian ad litem. The presentation of an appeal by 
any other person is void ab initio and it cannot be 
validated by the guardian ad litem merely empowering 
the pleader of that person to represent the minor after 
the appeal has become barred by time. {Niyogi^ /.) 
Ganesh Singh e/. Govind. I.L.R. (1944) Nag. 
270-211 1.C. 71 = 16 R.N. 175 = 1943 N.L.J. 594 
-A.I.R. 1944 Nag. 78. 

O. 32/R, 3 (5) •“ Court- guar dian — Appoint- 
ment— Effect md duration of— Mortgage stdi-^ouri 


I 0. T. COBB (1908), O. 32, B, 4. 

I guardian appointed for three minor defendants — Pfi’* 
liminary decree — Two minors becoming majors — Final 
decree with Court guardian on record showing all three 
as minors — If null and Void, 

A decree cannot be regarded as a nullity merely be- 
cause certain defendants who were minors continued to 
be shown as minors represented by their guardian ad 
litem though they had attained majority at the time of 
the decree. The appointment of a guardian ad litem^ 
unless terminated earlier by some order of Court 
w'ould continue to be in force for appellate and execution 
proceedings under 0. 32, R. 3 (5), C. P. Code. Three 
of the defendants in a mortgage suit were minors re- 
presented by a Coart guardian at the time of the pre- 
liminary decree. In an appeal on behalf of the defen- 
dants the minors were represented by one of them who 
was the father of two of the minors and a relation of 
the third. He also represented the minors in a second 
appeal. Subseqaently in the final decree proceedings 
the minors (two of whom had then become majors) 
were again represented by the Court guardian an - final 
decree was passed with the Court guardian on record 
as representing the three defendants. The two who had 
become majors did not apply to be declared minors or to 
discharge the Court guardian. In execution proceed- 
ings it was contended that the final decree passed in 
such circumstances was a nullity. 

Held, that the decree could not be regarded as a 
nullity merely because the parties who had become 
majors continued to be shown as minors. {.Harriet, 
C, J, and Dhavle, Jf) GulaB ChanD v. KiSHORI 
RUER. 199 1.C. 625=14 R.P. 591=8 B.R. 584= 
23 Pat. L.T. 162- A.I.R. 1942 Pat. 348. 

O. 32, R. 3 (5)— Execution of payment 

order of Registrar-- Guardian for minor appoin- 
ted by Registrar — Execution Court — If must 
appoint guardian — See Co-operative Societies 
Act, S.43j Rules under, R. 18. {Almond, J,C, and 
Mir Ahmed, /.) MahOMED AsHKAF KhAN V, NOOR- 
UNNissA A.d.R. 1945 Pesh, 39. 

O. 32, R. 3 (5) — Existence of Court guardian 

— Appeal by minor through different guardian^Com- 
petency. 

Where a guardian appointed by Court for a 
minor is still due to function, not having been 
removed and being alive, an appeal filed by the 
minor under the guardianship of another person 
is illegal and of no effect. {Harper, S,Mf^ 
Ganga Din v, Chhadami. 1941 A.W.R. (Rev.) 
927=1941 O.A. (Supp.) 801=1941 R.D.788 (2). 

O. 32, R. 3 (5) — ^Proceedings arising cut ef 

the suit' — I f includes application to set aside ex part* 
decree. 

An application for setting aside an exparte 
decree does not come within the scope of ‘pro- 
ceedings arising out of the suif as contemplated 
by sub-rule (5) of rule (3) of O. 32, but it is an 
independent proceeding altogether for the ^pur- 
poses for which the appointment of the guardian 
for the suit does not continue automaticallyf 
Hence such an application when it is made by one 
other than the guardian appointed in the suit 
cannot be said to be made by one not competent 
to make it. {Yorke, /.) iMahadeo v, Subedar 
Singh. 1943 A.L.W. 544, 

— — O. 32, R. 4 — Scope of— Hindu joint family*^ 
Suit on debt incurred hy father — Father appointed 
guardian ad litem of minor son — Decree against 
minors inter eti — If nnlUtp, 
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0. p. aoD^ ims), Oi 3j u. 4 . 

Xc CcUiiioi: bQ idiJ JovVti as an .ibioiute rale that 

taac Liie tacajir nidjamc iXiiiia iduiayi dicujagu 

a aacarcil iiciarJua 01 Liis iuuior son, siiaald iiijt 
be appamcci as ais gaarJidu ad lUCiti la a suit 
bfou^iU Oil a deiJt lacarred by Uie tatiior as 
maoaiier oi uie laimiy, and it ao appoiaicd tue 
decree; la sucii a suu is a auliity as agamsc tae 
miaoi s saaro. Tuere is ao doabt caat a person 

wiiose interests appear to be adverse to tuose ot | — o — *-*-^*. ax*u*c ai 

a minor suoald aoc oe appoiaied ais ^ iardiau ad \ tlie minors died a suit on tbeir I 

Htem, and iX taere is an adverse interestm Xaci, a I decree as a^^amst tliem i 

decree would not be bmiia^ on tne niiuor at ms ,i 

option, lint vvnere a person, especialiy a natural 
gaardida, is appointed as guardian ad liieiain tne 
absence oX anytnuig to snow inat bis interest 
c-onuicccd wun mat ot cne aunors, and a decree is 
taen passed against cue minor's snare, tne ques- 
tion as to tne Oiadiag aaiure oi tiic decree against 
tile minor cannot be decided wittiout determining 
wbether on the iacts proved there is a conilict 
ot interest between the guardian and the minor, 
and that cannot be done without going into the 
merits oX the case. Tne appointment ot a tather 
as guardian ad htem ot ius minor son is not itself 
suihcient to set aside the decree on tne ground of 
connict of interest apart trom any prejudice 
caused to the minor. In the case of a j oint ilmdu 
tamily where the manager has the power to bind 
the minor members ot the co-parcenary by an 
alienation for legal necessity, it is open to the son 
to chaiknge it in a suit brought to enforce the 
alienation on the ground that although u may be 
Dioding on the manager, it is not binding on the 
minor, ills interest may, LhereXore, conflict 
with that of the manager as the defences of both 
may be separate and even antagonistic, if the 
manager wants to throw the burden ot his pri- 
vate debt on the family. In such a case it would 
be undesirab^ to appoint the manager as the 
guardian ad litem of the minor in the suit, but if 
h^ IS so appointed and a decree is passed against 
the minor's interest in the property it cannot be 
said, in the absence of fraud or collusion on the 
part of manager, that the decree is a nullity 
merely because the manager ought not to have 
been appointed as his guardian. If the minor 
subsequently sues to set aside the decree, he must 
show that the alienation was not, in fact, binding 
on mm. This would be especially so where the 
manager IS the father who is the natural guardian 
of the minor and whose personal debts are also 
binding on the son if they arc antecedent to the 
^lenahon and are not illegal or immoral. Where 
X defence to the suit, it is not the 

xatnecs duty to create and manufacture evidence 
f/,® „ /u,port the case of the minor. 

Shankar v. 

Appointment of pleader as gmrdian^t th. 
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incurred 


... ft 

jor immoral purpose 


O. T. OODiJ (iJJOd;, O. 34 E. 4-A. 

A ilmdu father executed a inorUAffi^ ^ 
beuaU 01 mmselt and ius minor sons, in fsmt^on 
tae mortgage, uic latiier, wao was suggested hv 

r^f Suardiau for ius nuaor sons 

retusei co receive notices to act as such ann 
lienee a pleader was appointed guardian tor the 
minors. Xnemotner ot tiie minors was alive Thp 
suit was decreed in spite of a strenuous contest 
by me pieaaer guardian. Tnere alter tbe mother 

beliall to set 

that the appointment ot the pleader as guardian 
Ignoring tne exisieace of tue matiier was irnnro- 
per and tuat the debts in question were incurred 
by tbe tamer for unmoral purposes — a conten- 
tion not put forward by the guardian in the suit. 

tieiat tuat as ttiere was no evidence that the 
mortgegee concealed the fact ot the existence oi 
the motiier tiom the Court in the mortgage suit 
or practised any species of fraud or concealment 
and as the pleader guardian had done all that 
he properly could, no case of fraud or negli- 
gence could be maintained. The mother was mt 
the natural guardian of the minors and the Court 
might very properly regard her as being like her 
husband a person with an interest adverse to the 
minors, unlikely as a pardanashin to be capable 
ot handling troublesome litigation, in the 
circumstances the appointment of a pleader 
guardian was the most sensible and proper 
^urse to take m the interest of the minors. 
1 he charge ot immorality against the father 
would not have been ot any use to the minors 
in the mortgage suit and in any event the 
absence ot mis line of defence is not to be 
attributed to the irregularity m the appointment 
of the guardian. No good reason had been shown 
for setting aside the decree. {Sir George Rankin,) 
Kkishna ixANT Frasad V, Uhanu Lal. 212 LC 
226=57 L.W. 217=1944 A.L.J. 151 -1944 0.^ 

26=1944 M.W. 

344=25 P.L.T. 47=10 B.K. 511=16 R.P.C. 

(1944) Kar. (P. 

C.) 164=48 C.W.N.301=AX.K. 1944^^14= 
(1944) 1 M.L.J. 250 (P.C.). 

tenuous probate proceeding, 

A non-conientious proceeding for probate is not 
a suit. Consequently O. 32, iC 4 ( 3 ), C P. Code< 
does notjn terms apply to. a non*contentious pro- 
bate proceeding. {Nasim Ali and Akram, 
JJ,) Fasupathi Sadhukhan z;. Janak Nath 
Mukhbwe 200 1C. 588=15 R.C. 60=74 C.L. 
J, 383=A,1.R. 1942 Cal. 236. 

^‘4 for c$wi 

guardian — Procedure for obtaining, 

appointed guardian of a 
minor and the matter comes up to the High 
minor is a respondent it is the 
make a formal applica* 
*^^ 8 ^ Court at the earliest stage, for 
funds and not wait tiH the appeal conies on for 
hearing and then communicate orally to the Court 
through an advocate appearing for another rcs- 
pondent, his request for funds. The Court cannot 

695=14R.A. 7S=19410.A. 

791-1941 A.L.J^70 
~"^^^l 4 jy’%CH.C.)224=AJ .R. 1941 All 318 
- -O. 32, R. 4.A (Allaliabad)-~W#i*-o&#^r- 

9MW of provuiom of--~-Jf a mere imgulariiy/t 
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The failtire to observe the provisions of R. 4-A 
of O. 3?f C.P.Cofle, bv a Court !n appointinjar a 
person other than the ' gruarrllan appointed by 
competent authority to represent a minor in the 
course of a suit or other proceedings is a mere 
irresrularitv and does not vitiate the whole pro- 
ceedtn^t;. It is one^thingr to say that a minor is not 
represented'at all if represented by a person who 
is absolutely disqualified from represenfins: hirn 
and quite another to say that he is not represented 
at aJI if represented hv a person whom the Court 
in fts^discretion could appoint to represent him 
hut mierht not have appointed, if it had been aware 
of all the relevant facts. It wouM throw an impos- 
sible burden upon the parties to proceedinsrs in i 
which a minor was involved if those proceedinpi’s ! 
were ^ to he resarded in ^ certain circumstances ; 
as void if the person appointed to represent the 
minor was not the person appointed hy competent 
authority to be the a'uardian of the minor under 
■the Guardian and Vards ^ct. C^llsop and 
Venrot 7/.T Pha-r.ampal Stnc-pt v. Mool 
Chanp. T.L.R. (l<?47^ AH. 5n9~?0?T.C. 143= 
1*; R.A. 56=1047 A.W.P.fF C.'i 150=1547 A L. 
W, 310=1542 A.LJ. 276=AJ.’R. 1542 All. 248. 


family. Ke may bling- a suit for money ^ due to 
the joint family vuthout even impleadinj? the 
other co-parceners hut once a minor member of 
the -familv is Joined as a party and a sruardian 
ad litem is appointed to represent him the direc- 
tions laid ^own in R. 6 of O. 3? have tn he follow- 
ed, The ordinary rule of Hindti T aw which 
empowers the manager of the familv to deal with 
the propertv of the entire Joint farnily is subject 
to the restriction^ laid down in R, 6 of O, 32, C. 
P. C ode. (fsmajl a^d Mi^Ua, /A') Jawahat? T.al 
V, Betttpam Uttamchattd. 1942 A.L.W. 535. 

' O 32, R. ^--Scope — ^*Receive^ — Meanxnq — 

Receipt hy gvardion from third party of moriey 
‘formino consideration forassionment of decree in 
favour ef minors— If prohibited. 

R. 6 of 0. 33, does not prohibit the receipt hy 
the guardian from a third party the considera- 
jtion for the assignment to the tVtird party of a 
I decree in favour of the minor. "Receive” in the 
I rule carinot he construed as meaning- receive 
' either directly or indirectly. (Lord ^^thin.) 
Tttejtpra Nattt Roy v. Samauftcppa Nath Mtt- 
TF.P. 70 I. A. 68=T T R. f1943> Kar. (P C.) 57= 
46PomX.R. 732=708 I.C. 1=16 R.P.C. 65= 


O, 32, Rr. 6 aud 7 — ApplicahiUty — Next friend 

or guardian acting as manager of joint family. 

A next friend or guardian who enter.sinto a compro- 
mise or an adjustment of the decree acting as a manager 
on behalf of the ioint familv. is subject to O. 32, 
Kr. 6 and 7, C. P Code, K,Gritle, C. J. and Sen. 
FatmabT n, Ttjkabat. T.I,.R. 61545) JTag. 242** 
l9451ir.I..J. 14 = A.T.R. 1545Nag. 96. 

0. 82, Rr. 6 and 7 — Execution proceedings — 

Next friend or guardian entering into compromise or 
adinsiment of decree — Sanction of Court — If necessary. 

The execution proceedings are a continuance of a 
suit and a next friend or guardian, after a decree, can- 
not enter into a compromise or an adjustment of the 
decree without sanction of the Court. (Grille C, f. 
and Sen. /,) FATMABI V. TUKABAI, T.L.R. (1946) 
Nag. 242=1945 N.Z.S. 14^ A.T.R. 1945 Nag. 95. 

^O. 32, R. 6 — Hindu joint family — Decree- 

obtained by manager in suit brought in name of 
joint family 6rm on behalf of himself and as 
next friend of mino-r — Power of manager +o give 
dischargc—Pxecution application hy him dismis- 
sed as time barred — Subsequent application bv 
minor on att^n'ng majority — T Charred — Rule of 
res iudicaia. ‘See, LiMiTAtroN "^A ck, S. 7. 44 
P.L.R. 368. 

O. 32, R. 6 and O. 21, R. 2— Payment ac- 
cepted hy next friend of miner without leave of 
Court— Certification, if can he made. . 

Certification cannot he made^ of a payment 
accepted hy a next friend of a minor on his be- 
half without obtaining the leave of the Court 
under O. 32, R. 6, C. P. Code. (Diohy, 7.) 
Tulstkam V. KEWAi.FA^f. T.L.R (1544) Nag. 131 
=708 I.C. 175=16 R.N. 63=1543 N.L.J.273= 
A.T.R. 1543 Nag. 231. 

— O. 32. R. Scope and applicability— 

Karfa’s position in joint Hindu, familyt hew 
affected. 

The provisions of R. 6 of O. 37, C. P. Code, 
are mandatory and the Court is directed to fake 
certain precautions for the protection of ^the 
intenest of a miror litigant. Tt is true that in ? 
joint Hindu family a karfa is vested with very 
VvidiR powprs pver thi^ property pf the jpipt 


1543 M.W.N. 456=1943 A.L T. 367=47 C.W.N 
885=10 B.P 39=56 L.W. 355=A.I.R. 1543 P* 
C. 96=(1943) 2M.L.J. 78 (P.C.). 

^ O. 37, R. 7 — Agreement or compromise 

with reference to thesuiC'- Meanina of— Transfer 
of decree to third party— Leave of Court — Neees* 
sify. 

The phrase "agreement or compromise with re- 
ference to the suit” in 0.32, R.^7, means agree- 
ment wdth a party to the suit: it does notrover 
a transfer of a decree to some one unconnected 
with the suit ever assuming that such transfer 
can properlv he described as an agreement. Tt 
cannot have been intended to require the leave of 
the Court to an agreement, for example made 
with a non-party to finance n suit, whether with 
a stipulation to receive part of the proceeds or 
not. (Lord A thin.) Jttfnb^a Nath Poy v, 
F^amabfhpfa Nath Mi'ttfr. 70 I.A. 68=XX.R. 
(1943) Far. 6P.C.) 97=46 Bom.L.R. 232=708 
T . C. 1=16 P.PC. 65=1943 M.W.N. 496=1543 
AX. L 367=47 C.V7.N. 885=10 B.R. 39=56 L. 
W. 855=A.I.R. 1543 P.C, 56=(1543) 2 MX.J. 
78 (P C.). 

O. 32* Rr. 7 and 15 — AppUcahiliiy — Agree* 

ment to refer to arbitration where minor or lunatic 
is concerned— Leave of Court — Materials to he 
furnished. 

An agreement to refer to arbitration 5n a case 
where a minoj or lunatic is concerned ic an 
‘agreement* within the meaning of O. 32, R. 7 
r. P. Code, and hence before the matter could 
he referred to arbitration, the leave of the Court 
must he expressly got recorded in the proceed- 
ings. Before granting^ the leave, the Court 
should exercise a Judicial discretion as to pro- 
priety of the reference to arhitration in the 
interests of the minor or lunatic. All available 
materials should he placed tefore the Court and 
the maferiahs must satisfy tie mmd of the Court 
that the action proposed is for the henefitpf the 
miror or lunatic. Though it is rot possible to 
lay dowm any hard and fast rule as to vhat 
s' oiild he done in such matters, this much can he 
said, that all facts necessary for the exercise of 
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a ItidJdal discretion the Toiirt should be placed 
before it and nnlbin" should be concealed, for 
where the matter is heins? referred to arbitration 
and one of the parties is a iiinatic, there should 
he abundant good faith. (ColUster and Baipai, 
fj.) Eamoopal ir?. Shantt Lal. I.L.K. ('1941) 
A11.80'f=199 LC/346r=14 E.A, 383-1941 A. 
W.E (H.C ) 302=1941 A.L.W 977=1941 O A 
fSupp.) 844 (1)=1941 AXJ, 596=A.I.R. 1942 
All. 85. 

O. 32, "R. 7 — Applicability — Execution pro- 
ceedings. 

O. 32, E. 7, anniies to execution proceedincs. 
(Diahy, T.) Tttlstpam v. TCfwalpam, T.L.R. 
ri944> Nag. 131=208 IC. 175=16 T^.N. 63= 
1943 NX.T. 273=A.T.R. 1943 Nag. 231. 

~0. 32. R. 7 — Applicnhiliiy — Execution pro- 

ceedings-^Ahsence of sanction— Effect — Minor 
chnUenginq compromise— E ffect. 

Execution proceedings are a continuation of 
the suit and hence O. 32, R. 7 is applicable to an 
agreement or compromise made in course of exe- 
cution proceedings. Where there is no sanction 
as required hy suh-R. (1) of R. 7 of that order, 
under sub-R. (2) of tbe same order the compro- 
mise is voidable against all parties other than 
minors. It is only the minor who can sue to 
avoid it and the adults have no such right to 
avoid it on the ground of want of leave. But 
when a minor sues to avoid it, it is voidable 
against all parties. (Duvkley, J,) Ma Kalkma 
V. Ua Kyatng. 1940 Rang.L.R. 772=193 LC. 
619=13 RR. 262=AXR. 1941 Rang. 103. 

0. 32, R. 7 — Applicability and scope — Hindu 

Law^Joini family— Minor or person of unsound 
mind represented in suit by person other than 
manaaer^Power of manager to dispose of inter- 
ests of co^parcener without leave of Court. 


O. 32, R, 7, C R. Code, applies to tbe guardian 
or next friend in tbe suit, and when the father 
or manager of a Hindu joint family is not the 
guardian ad litem or next friend his powers are 
unaffected by O. 32, R. 7. It is tbe bounden 
duty of tbe manager of a joint family to pay the 
debts of the family out of the family assets, and 
he can therefore dispose of the interests of co- 
parceners who happen to he minors or persons 
of unsound mind, when he is not the next friend 
or guardian of such co-parcener. (Leacht C.J. 
and Lahshmana Poop J.) Uuayammat Acht v. 
Umayal Achi. TX.R. ri944'l Mad. 850=218 
I.C. 311=18 R.M. 27=57 L.W. 134=1944 M. 
WN.149=AJ.R. 1944 Mad. 289=(1944)1 M. 
I*.J. 182, 


TT ^ II' T. Revenue Coun 

ManOia, Para, 94~-AppUcalility of 0.32, R. ] 
to pdrtiHon proceedings. 

Under Para. 94 of tbe Revenue Court Manual 
the provisions of O. 32, C. P. Code have beer 
applied only to proceedings under S. Ill (3) oi 
the l\ P. Land Revenue Act. Consequently nc 
sanction of Court is required in the case of a 
comproinise in partition proceedings. (Harper 
o.M. and Sathe, J.M.) Taisrt Sikgh v. Raw 
Bhakosey. 1941 R.D. 196=1941 A.W.R fRev I 
343=1941 O.A. (Supp.) 257. - ^ 

O. 32, "R. 7— Applicability to agreements for 
reference to arbitration in pending suits. LOtTNG 
Tahir p. Kamsing Takhatram. JSce o.U 1936— 
40 Vol. I,! Col. 1791.J 191 I.C- 291=13 R.S, 


I 0. P. CODE (1908), 0. 32, R. 7. 

: - O. 32, R. 1—AppUcahiIity te prtcetiingi 

under S. 36 of the U . P. Land Revenue Act. 

I Bv virtue of para 93 of the Revenue Court Manual 
I O. 32, R, 7, C. P. Code, applies to proceedings under 
! S. 36 of the U. P. T.and Revenue Act and hence a com* 

I promise in such proceedings on behalf of minors entered 
j into by the guardian without the consent of the Courtis 
i altogether null and void. Shirreff. PM. and Sathg 

\ L,M) Nawar Mtv.mn. 1942 A.W.R. IRev V 
1183=1942 O.W.N, fB.R) 310=1942 0 A 
i rSupp.) 203=1942 R.D. 399. 

I O. 32, R. 7 — Af'fUcation for leave unde^ — ‘Duty 

1 of Court — Materials to f>* placed before Court, 

The Court, when considering an application for leave 
I to compromise on behalf of a minor, has a very serious 
i function to perform, namely to guard the interest of the 
I minor and this duty is hiot one w^hich ought to be per- 
; formed in a perfunctory way. Tt is obviously difficult 
I for the Court itself to go into every matter meticulously 
I and to assess the value and so forth. In simple cases 
j there are however at least two things w'hich the Court 
I ought to have before it — the first is an affidavit from the 
i guardian himself that he, at anv rate, has considered the 
I matter carefuUv from the minor's point of view and has 
formed a considered opinion that the proposed transac- 
tion is for the minor’s benefit. That should be"* in- 
dispensable in every case. The second item of assis- 
tance to which the Court is always entitled is a state- 
ment at the bar from the advocate or professional 
gentleman who represents the minor that he in his pro- 
fessional capacity has examined the matter and has 
formed an opinion that that it is one from w'hich the 
infant will benefit. {Brnund, /.") AKBAR HtJSAm 

Khan?/. PTmHTT. IL.R. (^194n All. 677=1971 
C. 814=14 R.A. 245=1941 A.W.R. (H.C.) 308= 
1941 A.L.W. 997=1941 ALJ. 605=AI.R. 
1941 All. 431. 

O. 32, R. 7 — Compromise hy guardian— Previ- 
ous sanction of Court not obtained — Courts if can give 
effect to it. 

The Court cannot give effect to a compromise which 
has been entered into by a guardian of a minor without 
its previous sanction. (Rowland and ChaiterH, //.) 
Sri Naravan .8tngh Posan Stngh. 199 T.C. 
465-14 RP. 580=8 B.R. 567=23 P.L.T. 602= 
A.I.R. 1942 Pat. 344. 

— O. 32, R. 7 — Construction — ^Duty of Court- 

Leave of Court — Grant of before entering into com- 
promise — If essential — Approval of terms of compro- 
mise already entered into— Sufficiency. AWaDESH 
Prasad mtsrik p. Widow of trtbeni prasad. 
l^ec ox. 1936— MO Vol. T, Col. l796.] 192 I.C. 
170=13 R.P. 411=7 B.R. $22=22 PatX.T. 
223. 

O. 32, R. 7— -Duty of Court — Record that com- 
promise is for minor^s benefit— If obligatory. 

Under O. 32, R. 7, the Court must not grant leave to 
a guardian to compromise a suit on behalf of the minor 
unless it is satisfied that the compromise is for the 
benefit of the minor. The rule makes it obligatory 
upon the Court only to record the fact that it has gran- 
ted leave. It does not require that the Court must in 
every instance expressly record that it is of '^opinion that 
the compromise is for the benefit of the 'minor. (Sen^ 
/.) GaNESH CHANDRA DaS JOOENDRA NATH 

Nayaban. 47 C.W.N.r258. 

O* 32, R, 7— -Duty of parties submitting cm* 
promise on behalf of minor— Omission to diselose tnaif- 
ritd information— Mffigt--Eri^d^ 
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0. P. CODE (1908), 0. 82, R. 7, 

When a proposed compromise on behalf of a minor 
is submitted to Court for its sanction, a high degree of 
good faith is required on the part of those who submit 
the same, and a duty lies upon them to tahe care that 
the Court should have unimpeachable material before 
it on which to form its Judgment. If in fact the mate- 
ria! placed before the Court is not unimpeachable or 
parties having further important information in their 
possession withhold it improperly or without ju'^tification 
that in itself would amount to constructive fraud, even 
though the Court mav not have called for the informa- 
tion. {Loho and Tyahli, //.) MoilLEDINO w. 
Parchomal. T.L.R. (J 944) Kar. 223=219 I.C. 
139=18 R.S. 34=A.r.R. 1944 Sind ‘209. 

O. 32, R. 7‘^Grant of have — Interference by 

High Court 

Whether or not a compromise is for the minor's 
benefit, is a matter which the Court granting leave 
should decide, and if it has decided the matter it is not 
open to the High Court to revise that decision. (jSen^ 
/.) GaNESH CHANDRA HaS V, JOGENDRANATH 
NAYABAN. 47 C.W.N. 258. 

— — O. 32, R. 7 — Guardian of minor appointed 
next friend — Power to compromise sttit, 

A mother of a minor who occupies the dual capacity 
of guardian and next friend in a suit to which the minor 
is a party, cannot rely on her position as guardian for 
power to compromise the suit. When she is appointed 
as next friend, her powers as guardian are controlled by 
the provisions of law which come into operation on her 
appointment. (Dirbv, 7.) TuLSTRAM rt, KewaL- 
RAM. T.L.R. (1944) Nag. 131=208 I.C. 175=16 
R.N. 63=1943 N.LJ. 273=A.T.R. 1943 Nag. 231. 

— 0. 32, R, 7 — Leave of Court not expressly record- 

ed — Suit for declaration by minor — Duty of Court. 

If a minor brings a suit for a declaration that a decree 
passed on the basis of a compromise in a previous suit is 
not binding upon him as the leave of the Court for the 
compromise had not been obtained and expressly 
reco’^ded in the proreedings as required by O. 32, R. 7. 
the Court is not bound to automatically decree the suit 
without determining whether the minor has or has not in 
fact been prefudiced by the ^"compromise. The Court is 
entitled— indeed it is bound — ^to determine whether in 
the circumstancrs of the case before it the declaration 
asked for should or should not be granted and for this 
purpose the benefit of the minor is of paramount im- 
portance. If the Court trying the suit finds that the 
compromise was for the benefit of the minor it must 
dismiss the «uit. If, however, it is established that the 
compromise was prejudicial to him the suit must be 
decreed, the effect of the decree being to restore the 
original suit or proceedings in which the compromise 
had been arrived at. (Tek^Chand and Secbettf //.) 

8ATNARATNV. Kantt Lal. T.L.R. (1943) Lah. 
583=212 I.C. 595=16 R.L. 309=A.T.R. 1943 
Lab. 313. 

O. 32, R. 7 — Leave io refer to arbitration on he’- 

half of minor — Form ’"of order granting — Failure to 
give reasons — Effect — Suit io avoid agreement offend* 
ing against 0. 32, R, 7 — Maintainability. 

No particular formula is required for the express re- 
cording of the leave of Court to refer a matter to arbi- 
tration when a minor is involved. Where the Court is 
informed about the proposal and about a minor being 
involved and grants time to get the express consent of 
the guardian concerned and after satisfying itself about 
this it makes the reference, it satisfies the conditions of 
O. 32, K. 7 and it amounts to an ‘exijress reco^rding’ of 
t|ie l#aye of CourtVlIhln tb* meaning" of that^proYWop 


C. P. CODE (1908), O. 32, R. 7. 

It is a salutory rule that the Judge must on the face of 
bis order show that he has considered the qaestion of the 
minor’s benefit and give reasons for his thinking that it 
is. But the omission to record reasons will not make the 
order a nullity. O. 32, R. 7 does not give the minor an 
unqualified right to have the matter avoided but vests 
the Court with the discretion to avoid or not to avoid it. 
An agreement which offends O. 22, R, 7 in that the 
Court bad not given reasons for its granting leave, 
cannot be avoided by a separate suit in the absence of 
fraud upon the Court for there is only an irregularity 
and not an illegality. (Stone. C. J. end Bose, y.) 
MaBANLaL V, Ramchandfr Swamt. TXR. 
fl942) Na^. 642=192 T.C. 749=14 R.N. 240= 
1941 N.LJ. 601=A.I.R. 1942 Na^. 26. 

" — O. S2, R. 7 — Leave under — Effect of — Leave 

granted to Mahomedan mother acting as guardian ad 
litem of minor daughter — Sale deed of immovable 
property as guardian of minor — Validity — Title of 
purchaser. See MaHOMEDAN LAW — ALIENATION. 
47 Bom.L.R. 803. 

O. 32, R. 7 — Next friend and guardian ad 

litem — Distinction — Application by mother for substitu- 
tion of minor transferee under O. 21. R. 16 — Subse- 
quent compromise — Leave of Court — Necessity. 

There is a distinction drawn throughout O. 32, C. R. 
Code, between a ‘next friend’ and *the guardian for the 
suit*. While the latter is constituted by an order of the 
Court, the former automatically constitutes himself by 
taking steps in the suit. It is too narrow a view to take 
that the expression 'next friend* in O. 32, R. 7, is con- 
fined to a person who i« acting on behalf of a minor 
i^ho has already assumed the position of a plaintiff. It 
applies to any person who makes an application to the 
Court on a minor’s behalf in relation to a suit. Where 
on the transfer of a decree to a minor, the mother 
applies to the Court under O. 21. R. 16 for his substitu- 
tion, she becomes bis ‘next friend* by that very act and 
hence any compromise cf the matter after that date if it 
should bind the minor must be with the sanction of the 
Tourt. (Fraund.J.') AMARCHAND n. NEMCHAND. 

T.L.R. (1942) All. 14^=200 1.0. 434=14 R.A. 
435=1942 O.A. (Supp.) 99 fl)=l942 A.LJ. 
89=1942 A.L.W. 44=1942 A.W.R. TH.C.) 37= 
A.I.R. 1942 All. 150. 

O. 32, R. 7 — Reference io arbitration recalled 

under a misapprehension cf facts — Recall order vacated 
next day^Fresh certificaie under O. 32, R, 7, if neces* 
sary. 

Where on a misapprehension of the facts a reference 
to arbitration is recalled but on the next day when the 
true state of facts was understood the order of recall is 
vacated and the arbitrators are directed to proceed with 
the reference there is no occasion to give a fresh certifi- 
cate under R. 7 of O. 32, C. P. Code. (T small and 
MalihyjTT) Ram Kunwar v. Rent Fat. T.LR. 
(1944) All. 356=1944 O.A. (H.C.) 177(2)=1944 
A L-W. 378=1944 A L. J. .314=1944” O.W.N. 
(H.C.) 133=1944 A.W R. (H.C.) 177 (2).” 

O. 32 R. 7 — Scope — Arbitration — ^Agreement 

of reference by guardian ad litem without leave of 
Court — Validity — Option to resile — If available to 
parties other than minor — Guardian agreeing to refer- 
ence — Right to impeach validity on behalf of minor. 
Rama NATHAN CHETTIAR V, Kttmarappa Chiottar. 
TS// Q.T). 1936— *40 Vol. I, Col. iW,] 194 I.C. 
826=14 RM. 94. 

0. 82, B, 7 — Scope-^Ccmfrcmise*- leave of 

Couri*^WheK io be applied for and grant ed***Tf neces- 
sary befoft negediaiing tfrms cf (cm f remise— Leave 
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C. P. COPE 0908), O. SS, Er. 1 anc 2. 

hoM a regular inquiry and to invite the parties to 
adduce proper evidence even if the parties are some- 
what indifferent, as otherwise instire could not be done. 
(Pafhhans: /) I^AMAN.ATHAN' CHETTTAR 

SOAIASTTNDAPAM THETTIAhJ. 200 T.C. 648=15 
R.M. 97=53 L.W. 193=1941 MW.N. 165= 
A.T.K. 1941 Mad. 505=(1941) IM.LJ. 234. 

; O 82. R. 15 — Procedure — Suit on hekalf of 

person of unsound mind — Rn(fuiry into competency of 
' next friend — X^^hen to he held. 

\ Tn cases coming under O. 37, R. l5, C. P, Code, it is 
, de'iirahle that the Court should, before admitting the 
1 plaint, insist uprn an independent application and an 

■ , . . .L „ ^ j 1 afl^davit dictrlo*; nc the facts relating to the nn'oundness 

Srantea before the ronwom,se >s art..n1v ^ person o^ hehalf the plaint is 

terms of O. 32, R. 7 are suh^^tantsaHv complied with. ■ - ' - - k is 

(ChatUrji and Sinha, f f.') RHapNTPHAR PHUT.- 
KUMAPT. 24 Pat. 529 = AJ.R. 1945 Pat. 391. 


0. p. (1908X O. 82, B. 7. 

granted hef ere acttidf recordint^ cf compromise— ‘SuM^ \ 

^^'rhe prohibition contained in R. 7 of 0.32, C. P. ; 
Code, against a next friend or guardian ad Hiem of a ' 
minor entering into a compromise or agreement without 
the leave of the Court being expressly recorded, does not 
go to the length of saving that a compromise entered 
into by the adult members mav not be sanctioned by the 
Court even if the application for recording the compro- 
mise is accompanied bv an application on behalf of the 
guardian ad litem for leave of the Court. The rule does 
not require or insist that the guardian ad litem must 
first obtain the leave of the Court to negotiate the terms 
of the compromise itself, Tf leave is applied for and 


— 0« 32, R. — Scope — Mon-rompIia7ice — Hffect on 

compromise deer e — Leaz>e of Court sanctioning coni'- 
promise — If to he expressly recorded. 

The fact that the Court does not expressly lecord an 
order to the effect that the compromise has been sanc- 
tioned in respect of the minor parties would not render 
the decree passed on the compromise a nullitv. No 
particular formula is required to be used bv the Court in 
granting leave to a guardian ad litem to compromise a 
suit on behalf of a minor. Where it is shown that an 
application for «uch leave was made bv the guardian and 
noted bv the Court, a decree parsed on such a com- 
promise is binding on the minor. Tt is w'ell-settled aNo 
that mere non-compliance with O. 32, R. 7, C. P. Code, 
will not make the compromise decree a nullitv. The 
decree would merely he voidable, and the executing 
Court cannot disregard the decree. {Fatl Mi and 
Meredith, Jf.') SaTINTT^A PRa3aT) STtKTJb V. 

Pad 0MNAPH Prasad. (1944) P.W.N. 108. 

O. 32, “R. 8— Cost— Suit by next friend— Dis- 
missal — Order for recovery of costs of defendant from 
plaintiff — T.iabilitv of next friend. SeeC. P, CODE, S. 

3S. 45 Bom.L.R. 1029. 

O. 32, R. 15 — Applicability — Agreement to 


refer to arbitration where minor or lunatic is concerned 
—Leave of Court— 'Materials to be furnished. See C. 

P. Code, O. 32, Re. 7 and 15. 1941 A.L.J. 596. 
-——-0. 32, R. 15 — Duty of Coun — Application for 
appointment of guardian ad litem for 7ud gmentMehtor 
alleged t* he insane and mentally infirm for Purpose of 
applying for scaling down decree under Madras Act of 
YIlf^'^Dismissal without fudicial inquiry and without 
opportunity to produce medical certificate. 

Where an application is made to a Court after the 
final decree !n a suit has been passed by the mother of 
the iudgment-debtpr for appointing a guardian ad litem 
for the 5udgmeht»debtoT who is alleged to be mentally 
infirm and unable to manage his affairs for the purpose 
of enabling the guardian to ask the Court to apply the 
provisions of Madras Act XV of 1938 to the decree 
passed in the Court, the Court should hold a judicial 
inquiry as contemplated by O. 32, R. 15. C. P. Code. 
Tt is not proper for the Court to dismiss the application 
by merely relying on the previous history of the litiga- 
tion and on its opinion after looking at the Judgment- 
debtor and questioning him. When the applicant is 
desirous of adducing evidence such as a doctor’s certifi- 
cate, an opportunity must be given to adduce such evi- 
dence. Since the consequence of the dismissal of the 
application would he to prevent the application of the 
provisions of the Madras Act TV of J938, to a case to 
which they may apply it is incumhent op the Court to 


presented ; it is al«o open to the Court to direct the next 
trend to produce witnecses before it in order that it may 
satisfy itself as to the mental capacity of the person on 
whose behalf the plaint is presented. All that is needed 
is that there should be some Pmma facie proof to satisfy 
the Court that the person vvn«?, by reason of unsoundness 
of mind or mental infirmity, incapable of protecting his 
interests, because an order permitting the next friend to 
represent such a person is not final. Tt Is always open 
to the defendant to take out an independent application 
to bax'e the .'-aid order revoked, Nvhen the Court can go 
fully into the matter. But w’hen once the Court permits 
the next friend to sue on behalf of such person, it is not 
open to the Court to raise an independent js.sue in the 
trial as to the competency of the next friend to represent 
the plaintiff in the suit. [Venhataramana Raoand 
Morwilf //) Gdvtndavva R amamttrtht. 200 
T.C. 77=14 E.M. 398=53 D.W. 258 = 1941 M.W.N. 
198=AXB. 1941 Mad. 524= (1941) 1 M.LX. 3S4. 

O. S3 — PauPer suit-^High Court — Application 

for leave to sue in forma pauperis in respect of claim 
for damages for slander — Summary dismissed on 
ground that claim could not exceed amount within juris* 
diction of Court of tower grade — If iustified, ’ 
i Tn an application in the High Court for leave to sue in 
\ forma pauperi s ior for slander in respect of 

certain defamatory statements, the plaintiff claitning 
Rs. 12,500 by way of damage®, the Master held that the 
damages claimed could not in any event exceed Rs. 5.000 
and that therefore the plaintiff should he referred to a 
Court of low'er Jurisdiction to agitate his claim. 

Held, that the claim for damages for slander being 
One in which the damages were at large, the damag^ 
could not be ascertained until there hsd been an exami- 
nation of all the evidence; nor could it be said that 
they could not in any event exceed any particular Pum, 
and therefore the summary dismissal of the application 
for leave to sue as pauper was wrong. {Gentle, /.) 
Venkatasdbba Row V, Taylor v^tanley Philip. 
1941 M.W.l(r. 921-201 T.C. 122=15 R.M. 22 e=AX 
B. 1942 Mad. 16«(1941) 2 M.L.J, 606. 

— — O. 35, B. 1 — Application hy minor— Means of 
father— Jf relevant. 

A suit by a minor in forma pauperis is maintainable 
In an application for leave to sue in forma pauperis 
filed on behalf of a minor, the Court is only concerned 
with the decifiirjri of the onestinTi whether the minor IS 


with the decision of the question whether the minor 
a pauper or not. The fact that the minor’s father is 
rich enough to be able to pay the amount of the court- 
fee on the suit is irrelevant. {Ahdul Rahman. /) 

Mahomed Ashraf v, Mahomed Bibi. 47P.Ii.B. 
402. 

— 0, 35, Br. 1 UDd 2— Application for leave to we 
-“Claim for dan a^es for tlandfi— Summary dismiy 
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0. P. OODB (1908), O. S3, B. 1. 1 

on the ground that damages cannot exceed a certain | 
atnount and referring party to Court of lower jurisdic- 
tion— Propriety. See Practice— Pauper Suit, (1941) 

2 M L. J. 505. I 

0. 83. R. 1 — *Mmns^ — Claim for dower. ' 

A claim which a Mahomeclan lady might have against I 
her husband to realise her dower cannot be deemed to | 
be ‘means* within the meaning of 0.33, R. 1, C. P. 1 
Code for this reason that it depends entirely upon the I 
option of the lady to prefer a claim for it or surrender | 
it and she cannot by any means he forced to exerc!‘?e 
that option, (Tsmail and MuUa., //•) CHAnpa j 

Begum 52. Maqsood Husain Khak. T I^.R. (1942) ^ 
All. 859-20210. 620-15 R. A. 175-1942 A W.R. i 
(TT.O) 256-1942 A.L.W, 416-1942 A.L-J. S40-A. ; 

1. R. 1942 All. 319. i 

O. 33, R. 1 and 0.9, R. 9 — Pauper applira- | 

tion — Dismissal for default — Restoration — Propriety — ' 
Revision, if lies, See C, P. CODE, S, ll5 AND 9. ; 
R. 9. 1941 a.A. 427. 

0. S3, R. 1 — Ri^ht to sue as a pauper — Not \ 

confined to natural persons as distinguished from furi~‘ I 
dical persons. | 

The word ‘person* hos not been defined by the C. P. I 
Code, but it cannot be denied that the right to sue and I 
the liability to be sued inhere.s equally in natural as well | 
as juridical persons. There is obviously nothing inherent j 
in the nature of a juridical person to lead to an inference 
that the Legislature intended to deprive all plaintiffs 
other than natural persons from the benefit of the 
privilege by O. 33. All persons who can sue as plaintiffs 
can also sue as paupers, provided the o'-her conditions 
imposed bvO. 33 are satisfied. (Thomas. C. J. and 
Misra, A) SeipaL Stngh ». The U. P. Cinetone, 
LTD. 216 r.C. 42-17 R.O. 56=1944 O.A. rO.C.^ 88 
-1944 A.L.W. 162 = 1944 A.WR. (0.0.) 88-3944 
O.W.N, 125=A.T.R. 1944 Ondh 248, i 

.'.'O. 88, R. 1 — Scope — Appeal — Review of judg- 
ment-^ Application hy respondent — Power of Court to 
admit in forma pauperis — Court Fees Act. S. 4. 

A Court has no power to admit an application by a ; 
respondent in an appeal for review of judgment in 
forma pauperis, having regard to S. 4 of the Court-Fees 
Act. There is no procedure which will entitle the Court 
to make an inquiry in regard to a respondent’s pauperism 
after the appeal in regard to which he is to make the 
application has been brought to a close. The words of 
O. 33, R. 1. C. P. Code, are unambiguous and cannot 
be construed so as to cover a defendant (nr respondent) 
or a defence. There is nothing in O. 33, which can 
help a defendant (or a respondent) in asking for the 
indulgence granted to persons who wish to file suits in 
forma pauperis, except perhaps in cases where the 
defendant or respondent may, for the purposes of the 
suit or anpeal, be regarded as a plaintiff (or an appel- 
lant), The Court has no powers to exempt a defendant 
or a respondent from paying the necessary Court-fee. 
even temporarily, when they are required to pay the 
same at the time when proceedings are initiated by them 
except perhaps when they really stand in the position of 
plaintiffs or appellants. A petition for review by a 
respondent in an appeal cannot be regarded to be in the 
nature of a continuation of the suit at least up to the 
time that it is not granted. (Ahdur Rahman, /.'l I 
ANaNTKAERISRNA BALTGA, In re. 207 l.C. 807=14 
R.ivr. 87=1942 M.W.N*. 742- A.T.R. 1948 Had. 177 
=(1942)2M.I.J.707. 

0. SS. R. 1, O. 44, R. 1 and S. 'Sufficient 

mean/— Possibility of raising loan on security of suh^ 
Uct Wiatter af Utigcdion—Vi^Xz on pau' 

Q,D,I--80 


e.R. CODE (1908), O. S3, R. l,Exp!. 

Per obtaining sufficient means before disposal of enquiry 
as to pauperism — Date of filing of appeal — Limits to the 
right of the other party to challenge the admission. 

In determining the question whether an applicant for 
leave to appeal in forma pauperis is possessed of suffi- 
cient means to pay the court-fee, the Court can take 
into consideration the possibility of the applicant raising 
money on the security of bis interest in the subject 
matter of the proposed appeal and his other joint pro- 
perties such possibility does not establish the mala fides 
of the applicant. Nor is the search by him for a 
financier to conduct the appeal on terms of sharing the 
subject matter of litigation in ca‘-'e of success any evid- 
ence of bad faith or fraudulent intention on his part. 
Where on his obtaining sufficient means to pay the court- 
fee during the pendenev of an enquiry info his pauperism, 
the applicant is allowed time under R. l49, C. P. Code to 
pay the court-fee and it is paid within the time allowed, 
the appeal must be considered to have been filed when it 
was preferred without court-fee with the application for 
leave to appeal in forma pauperis. The admission of 
the appeal, if it bad been made ex parte may be chal- 
lenged by the other side at the hearing of the appeal, if 
not before. But it can be successfully done only on the 
ground that the original pauper appHcation was mala- 
or fraudulent. (B-^nnett and Gkulnm Hasan. //,) 
PapBHTT MaBaTN TtTENDBA Mohan SfNGH. 

lOLuck. 234=213 T.C. 127=16 R.O. 307-1943 
O-W.N. 252=1943=0.^. (C.C.) 141=A.I.R. 
1943 Oudh 458. 

O. 33 R. 1 and O. 39 R. 1— "Sul/*— Pauper 

plainti ff — Suit hv — When ^ eemm ences — Presenta- 
ft’dn of plaint and op cation for leave to sue in 
forma pauper ] <5 — Effect of — Application on same 
dav under 0. 39 R. 7 — ComPetenev. 

The filing in Court by an applicant for leave to 
sue in forma pauperis of a plaint with a petition 
for leave to sue in forma PnuPeri^ amounts to the 
institution of the suit by bim and the plaint takes 
effect from tbe date when tbe plaint and the peti- 
tion are filed. A pauper plaintiff who files an 
application in the form of a plaint which is taken 
on file as a plaint is entitled to apolv on the same 
date for an order under 0- 39, R. 7, C.P, Code and 
it cannot be said that no order under tbe rule can 
be made because there is no suit in existence. 
(Beaumont. C. J. and Wassoodett\ J.') Totaram 
Tchhafam V Datttt T\TA^rr,TT. I L.R. (1943) Bom. 

1 38=207 T.C. 59=16 R.B. 5=45 Bom.L.R, 231= 
A.I.R. 1943 Bom. 143. 

O. 33, R. 1 'R.’Kpl, ^Construction and scope — 

"Means**— Suhf eri-maf ter of suit— Mortgage bond 
• — Application for leave to sue on mortaage in 
forma pauperis — Value of claim — If can he taken 
info account as assets of applicant 

Tbe wmrd ‘‘means** in tbe Explanation to 0. 33, 
R. 1, C. P. Code* means income, estate or wealth. 
Tn estimating tbe means of an applicant for leave 
to sue in forma pauperis tbe subject-matter of 
tbe suit can be taken into consideration in so far as 
tbe applicant is fou^^d to be in possession of it or 
any portion of it. But a man cannot be said to 
be able to prosecute bis suit if be can only secure 
tbe wbeTewitbal to do so by parting with his 
claim. The value of tbe claim itself, Which it is 
sought to prosecute in forma pauperis cannot be 
taken into account. A person cannot be held 
dhtr\t\X\e6 to sue in forma Pauperis merely be- 
cause be has a claim, possibly a valuable claim, 
•wbicb he wants to prosecute as such. ’Where a 
person seeks to enforce a simple mortgage in a 
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pay the court-fee on Ms plaint. (Gruer^ f.) AMi?rr. 
RAO ATMARAM f'. NARRINGRAO. T-L.T?. ('1049\ 

Na^ 625^=199 T C. 702 - 14 R.N. 2§6 Uq4o 
N.LJ. 106 =A.r.R. 1942 Na^. 47. ^ 

O. 33, R, 2 


ri^hf to mforct a claim^ff 

property. 

A mere ricrht to enforce a claim is nothing more than 


O. F. CODE (1903)« O. S3, R. 1 BxpL 
snit it cannot be saiM that be U m possession of 
any portion of the subject-matter of the suit. He 
is only in possession of the mort^a ere ^document 
which, tlioiurh the basis of his claim, is not the 

snhfect matter of the suit. ^ The claim under the 
mortErajre cannot he taken info account as part of 
the assets of the applicant for permission to sue 
on the mortjarafre ift forma and his appli- 

cation cannot he reiected on the prrotmd that he is 
not a pauper merelv because his claim is a valua- 
ahle claim. (Meredith, /.) A4«t. Raatnandi 

TCuer P. RTIPT^A^;AT'^T Stvgh 201 T.C. 13=15 R. 

P. 24=3 B.R. 762=23 Pat.L.T. 97=A.I.R. 1942 
Pat. 290. 

O. 33, R. 1, Expl — **Poisex<ted of sufficient 

means'* — Meanim—Applicanf havinq share in in- , , 

herifance thouah not hi possession thereof Grant i — Mortfincror applyino: for lenve 
7viihot{t consfderina whether 


P. rOPE (1908), O. 38, Rr. 2 and 6 (a). 


of leave to sue 

money cannot he revised with it— Revision — Mate 
rial irregularity. 

An applicant for leave to sjie in forma pauperis 
who has a shnre in an inheritance cannot succeed 
unless he or «:he shows that he or she is not pos- 
sessed of sufficient means in the sense that the | 
applicant, havingr a share in an inheritance, cannol | 
raise enouph monev to pay the Court-fee. The: 
words •'possessed of sufficient mean^ to enable' 
him to pav the fee.” in 0. 33 R. 1 C.P.Code, mean j 
bavins: sufficient realtzahV property to be able to | 
pay the Court-fee stamp on the plaint and cannot i 
he construed as mean inpr "havi nor sufficient hard : 
cash for the purpose." To ie:nore the applicants j 
share in an inheritance because he is not in pos- 
session of it, and allow him to sue as a pauper 
without considering whether he has shown that 
with the share he could not raise enough money 
to pay the Court-fee, would amount to material 
irresrularity in the exercise of the iurisdiction 
conferred upon the Court under O. 33, C.P.Code, 
affording ground for interference by tbe High 
Court under ?. 115, C. P. Code. (Dharde, /A 
Tatts-atw Hissa PTm" v. Tprakunnissa. 197 I.C. 
831:^8 B.R. 258=14 R.P. 324=7 Cut.L.T. 28 
=22 P.L.T. 760=A.T R. 1941 Pat 638. 

O- 33, R. 1 ^'s:pln—*Possess means * — Me- 

aninq — Right to claim money which may or may 
not he realised. 

A person cannot be sat'd to ‘possess means* when 
he is merely entitled to claim a sum of money 
which may or may not he realised from the 
debtor. It cannot he assumed that a person so 
entitled to malce aclaim is necessarily possessed 
of means to the extent of the claim. (T^otnar, I 
CJ, and KtVfU, 7.) SRtpAL SlTTfiH V. Trk U. P. 1 
rTNETONE, tTP. 216 T.C. 42=17 R.O. 56=1944 i 
O.A. (C.C.V88=r!944 A.L.W. 162=1944 A.W, 
R. rc.C.) 88«1944 O.W.N. 125=AXR. 1944 

Oudh.248. 

O. 33, R. 1, Explanation— of suffi- 
cient means*— Property in suit not in possession of ap- 
plicant — Tf can he taPen into consideration. 

An applicant for leave to sue as a pauper claimed 
a share in a foint family estate on the ground that he 
was adopted by the widow of one of the deceased co- 
parceners. The adoption was denied by the defendant 
and the applicant was notin possession of any part of 
the family property. 

FPeld, that the applicant's alleged share in tbe ioint 
family estate could not he taken into consideration 
under O. 33 R. 1. Ftplanation in deciding wbetber 


a title to recover future pronertv and cannot he regarded 
as “propertv” within the meaning of O. 33, R. 2, C. p 
Tode, (Thomas, C. and Misra, /.) SripaT* 

SrONH 7'. TtfR TT. P. rTVFTONK, T.TD 216 TC 
42-17 R O. 56=1944 O A. (C.C.) 88r-t944 
AXW. 162=1044 A.W.R. (C.C.) 88=1944 

O.W.N. 125=A.T R. 1944 Oudh 248. 

O. 33, R. 2 and O. 44, R. 1— Mortgage decree 
to apnea] in forma 
pauperis — Riity to state in affidavit valuation of equity 
of redemption, r. P. CODE. 0.44, R. 1 aND 0 
33, R. 2. 45 C.W.N. 426. 

O. SS, Rr. 2 and 7 and S. 149— of 

have to sue in forma pauperis — Filing of revision 
and esetmsion of time to fay court ..fee HU after 
difposai of revision — Death of petitioner during 
pendency of revision — Pi t^ht of heirs to continue Sfdf. 

T.eave to sue in forma pnut<eris was refused. The 
petitioner preferred a revision against the order. He 
also obtained time for payment of conrt-^ee HI! after the 
disposal of the revison. Rut he died during the pendency 
of the revision. On h?«: leo^al representatives being 
hrought on record, held^ that in the circumstances the 
proceedings relating to pauperism not being defunct it 
was open to the legal representatives to refuse to go on 
with those proceedings and to asV the Court to convert 
the application into a plaint' op payment of proper 
court -fee. (Thomas, C. /. and Ghufam Ffasan, f.) 
TaFTF RKGAM 7'. RAZTTTpnTN. 20 TiUClf. 827a 
1946 O. A. (n. n.) n4a:l94.6A.'W.H. (0.0.) 114 = 
19^5 A.T. W. (0.0.) 185«1945 O.W.N. 200=AXB. 
1945 Oudh 219. 

O. 3S, Rr. 2 and 5 (a) — Frope and effect of— 

Applicant for If esve to npPecd as Pauper — Duty to dis* 
dose as.seis fully — Failure to make bona disclosurt 
—Effect. 


An applicant for leave to appeal as a pauper is hound 
to disclose his or her assets fullv and the utmost good 
faith is required in the matter of such disclosure undert 
O. 33, R. 2, read with O. 33, R. 5 (d), C. P. Code. 
is the petitioner's bounden duty to make a full aUy 
accurate verified statement of his or her properties, hn 
intentional departure from good faith, whatever the 
motive may be, must result in the refusal of leave ; and 
if leave has * been obtained by fraudulent non-dis*» 
closure, such leave will be cancelled. ( Leach, C. /. and 
Clarke, J.> THEtRA^fMAL V. MTTTHTTT.AKSHI^R 
AMMaU fXJd. (19451 Mad. e28«l945 TW.WN. 
97«58 Xi.W. 21-A.T.B. 1945 Ma<5. 296 *(1946) 
IM.L J. 63. 

O. 33 Rr. 2 an<? 5 (d) —Scope— Puty of 

applicant-.- Fraudulent disclosure— Effect— Tf fatal. 

Tt is the bounden duty of an applicant in forma pau- 
peris under O. 33, R. 2. rf ad v ith R. (a^. C. P. Tode, 
to make a full and acrurate verified statemfnt about his 
properties. Where there is a ftpudulent suprre'sior, 
the fact that, if the particular asset which bad come 1^ 
light bad been disclosed it vould nrt have aPected 
nuestion of tbe alleged pauperism of tbe appHrant. bas 
no relevance inasirticb as anv IrfenHcra* departure 
frcir good feitb, V 1 atfver tbe rretivf might be, n 


was possessed of sufficient means to enable him to fead to a dismis^l of the gppHcation fpr leave to m I 
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0. P. CODE (1908), O. 83, Br. 2 and 5. 

forma pauperis, {Chandrasekhara Ayyar^ /.) KUP- 
puswami Naidu z/. Vara dappa NAinu. 205 I C. 
81=15 R M. 814=1942 M.W.N. 553 = 55 L.W. 
561 (1)=AJ.R. 1943 Mad. n = (1942) 2 M.L J. 
345. 

O. 33, Rr. 2 and 5 — Scope — Suit for parti- 
tion — Objection to court-fee — nr<3er calling on plaintiff 
to pay additional court-fee — Application for amend- 
ment and for leave to continue suit as pauper — Power- 
of Court to allow — Application if defective and liable to 
be rejected — Rules of procedure — Object of. Chaitan 
Ray V . Padma Char an Roy. D. 1936-40 Voi. I 
Col. 1807.] 192 I. C. 223 = 13 R.P. 443 = 7 B.R. 
360. 

O. 33, R. 2 — Scope — Suit in ordinary form — 

Leave tc continue as pauper — Power of Court to grant — 
Conditions to be satisfied,. 

The Court has power to allow a plaintiff to continue 
in forma pauperis a suit w’hich has been instituted in 
the ordinary way but before he can do so, there must 
be an application for permission which must comply 
with O. 33, R. 2, C. P. Code. {R&ndand^ /.) Pokhan 
GORATN r>. BENCAII GOR ATM. 196 T.C, 40 = 14 R.P. 
171=7 B.R. 987= A r.R. 1941 Pat. 621. 

O. 33, R. 2 — Substantial compliance with — 

Sufficiencv. See C. P. CODE, S. Il5 AND O. 33, R. 2, 
1942 OWN. 95. 

O. 33, Rr. 4.5 (d) and S. 115 — Power of 

Court to examine applicant as to cause of action subsist- 
ing — Decision as to existence of cause of action — Revh 
Sion, 

Under R. 4 of O. 33, C. P. Code, a Court is entitled 
to examine the applicant for leave to sue as a pauper 
not only a« regards the property of the applicant with a 
view to determininc whether he is or is not a pauper 
but also to examine him as regards the merits of claim. 
This examination must necessarily be directed to as* 
certain whether the allegations in the plaint do or do not 
show a cause of action for the suit. The Court is hence 
justified in taking into consideration the applicant’s 
statement in addition to the plaint allegations for deter- 
mining whether the applicant had a subsisting cause of 
action. An order rejecting the application on the 
ground that there is no subsisting cause of action is not 
revi sable under S. If 5. {Thomas C, /. and Gktilam 
Hasan, f) MST. HtRA DET v, GoKUL CHAND. 

199 T.C. 364 = 14 R.O. 480 = 1942 O.A. 129=1942 
O.W.N. 195-=1942 A.W.R. (C.C.) 150=A.T.R. 
1942 Oudb 361. 

O. 33, R. 5 — Rejection of pauper application — 

Revision, if lies. See C. P. CODE, S. 115 AND O. 33, 
R.5. 1942 A.L.J. 340. 

O. 33, R. 5 (Oudb) — Scope. 

The additional words added to R. 5 of O. 33 by the 
Oudh Chief Court imply that if there is any defect in 
the application , the applicant should be given time to 
amend it and his application should be rejected only if 
he fails to amend it within the time allowed. {Bennett^ 
/.') Ram DtJLARTv. Aiian Btbt. 17 Lock. 628= 
199 T.C. 614=14 R.O. 503 = 1942 A W.R. CC.C.) 
79=1942 R.D. 181=1942 O.A. 57 = 1942 O.W.N. 
106 = A.I.R. 1942 Oudh 240. 

0 . 33, R. 5 (a) — Scope — Schedule of property 

Omissions — If fatal. 

Omissions of some items of property from the sche- 
dule of property submitted by a pauper applicant are 
not fatal unless they ar mala fide. (Dbavle. /.} 
JAINATUN NISPA BIFT Z'. IDRAKTTNNISSA. 197 I.C. 
631 =8 B.R. 258 = 14 R.P. 324=7 Cut. L.T. 28= 
22 760= A .I.R. 1941 Pat. 638.* 


0. P. CODE (1968), 0. 33, Rr, 6 (d) and 6. 

"O- 33, R. 5 (c) — Ohhction to pauperism — Stage 

— Decision in suck proceedings affecting rights of third 
Parties — Propriety, 

There is nothing in the provisions of O. 33 C. P. 
Code, to warrant the view that an objection as to 
pauperism could be entertained only prior but not sub- 
sequent to the notice. In an inquiry under R. 5 (<r) of 
O. 33 as to the pauperism of the applicant transactions 
to which the pauper was one of the parties cannot be 
held or delclared to be fictitious in the absence of the 
other parties thereto. Every transaction must be held 
to be real until the contrary is proved and nothing 
should be done to the detriment of a party behind his 
back. {Plowden and Sinka, //.) MOHAMMAD 
Bux V. Khair-un*Nissa. I.L.R. (1944) All. 502= 
1944 A.W.R. (H.C.) 196 = 1944 O.A. (H.C.) 196 
= 1944 A.L.J. 366= 1944 A.L.W. 376,' 

O. 33, R. 5 (d) and S. 115 — sniissal on 

ground of cause of action Being barred — Propriety — 
Revi Sion — Com peter cy. 

O. 33, R. 5 (d?) contemplates a subsisting cause of 
action w’hich is not barred by limitation. Wheie a 
Court confines itself to the application for leave to sue 
as pauper and to the arguments and considers the ques- 
tion of limitation to be simple and decides it against the 
applicant, it cannot be said that it has exercised its 
jurisdicition illegally or with material irregularity. It 
is certainly within its powers to decide what it con* 
sidered to be not a complicated question of limitation 
and hold that the application should be rejected as the 
claim is barred by limitation. Such an order could not 
be revised, (Clarke^/) DaRGAH OF SAINT 
Miskeenshah b arena Pir V. Hardayal Prasad. 

I L.R. (1942) Nag. 459=197 1.0.746=14 R.N. 
190 = 1941 N.L.J 473=A.I.R. 1941 Nag. 330. 

0.33, R. 5 (d) — Powers of Court-^Allega- 

ti on in plaint inconsistent with Full Bench decision of 
High Court — R election of application as disclosing no 
cause of action— Legality. 

It is impossible to say that a plaint discloses no cause 
of action merely because it is inconsistent with a High 
Court Full Bench decision which is not necessarily final. 
It is not therefore open to a Court hearing an applica- 
tion for leave to sue in forma pauperis to reject it under 
O. 33, R. 5, C. P. Code, on the ground that the allega- 
tions do not show a cause of action merely because they 
are inconsistent with a Full Bench decision of the High 
Court. {Beaumofit, C. /.) ACHYAT GOPAL v. 
Gopalrao Ramchandra. IL.R. (1944) Bom. 
138 = 219 I C 8=18 R.B, 61=46 Bom. L.R. 415 
=A.I.R. 1944 Bom. 232, 

O. 33, Rr. 5 (d) and 6 — Relative scope — Scope 

of inquiry — Power of Court to travel beyond plaint and 
documents rtf erred to therein. 

Before a Court can dismiss an application for leave to 
sue in forma pauperis on the groumi that there is no 
subisting cause of action, it must be able to draw that 
conclusion from the allegations in the plaint itself. It 
may be permissible to read with the plaint the docu- 
ments referred to in the plaint, but the Court should not 
travel beyond the plaint and perhaps those documents. 
The Court is not at liberty to consider any evidence 
which might be addreed bearing on the question at 
issue between the parties. F. 6 of O. 33, cannot have 
the effect of altering the meaning of R. 5 {d). {ffor- 
will, /.) SDBRaMANIAM PJIIAI V. KaVUNDAPPA 

Goundan. 211 I.C. 17=16 R.M. 475=56 L.W. 
426 (1)=1943 M.W.N. 545=A.I.R. 1943 Mad. 
663«(1943)2MXJ.177. 
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0. 7. COBE (1908X O. 3S. Er. 0 fd) and 7. j 

" - ’■O. 3S, 5 fd) and 7 — Scof>e — Duty of Court \ 

Jurisdiction to into e^ndenre and to dismisi appli^ ' 
cation an ground of suit hot n^ barred by Res judicata — 
Dismissal — Interference in H vision. 

Where an application for leave to sue in forma Mu- 
peris, itself does not disclose anv want of cause of action 

the Court should grant leave to'the apnlicant, |f other 
conditions are satisfied. The Tourt is not entitled to 
look into other evidence, such as documents, at that 
stage and to dismiss the application under O. 33, R. 5 
(d'), C, P. Code, on the ground that the suit v’ould he 
htxrred hv res 7 ndicafo. The di'^missa] of the applica- 
tion being on a ground not contained in O. 33, r, 5. 
C. P, Code, the Court acts without iurisdiction and the 
order is therefore liable to be set aside hv the PTigh 
Court in revision, (fforsidll, r'\ PpPiTMAT, AtvaT? 
V. Sti?TNTVASA Atvawap. 70^ I C. 10^^15 P M 5 
* 1941 M W M. 64 ^2''“53 L.W. 701 = A T P 
1941 Mad. 393=:fl94!^ 1 M.L T- 31. 

^O. 33, Pr. 5 and 1— Evidence wbicb could he 

admitted under. 

Under O. 33, R. 6, C. P, Code, the onlv evidence 
that the Court could admit on record is on the question 
of pauperism. As regards the other grounds upon 
which a pauper applicntion is liable to be dismissed 
under R. 7, the allegations in the application and the 
statement of the applicant can alone he gone into for the 
purposes of O. 33. The Court is not entitled to allow 
the opposite parties to produce evidence in order to Von- 
trovert some of the applicant’s allegations on merits 
{Thomas, C. /.and Mi srn. /.) M aQBTTT, Pahauup 
7A PbataP Pham Ppakabh stnoh. 1944 OWN 
440=1944 A.W.P. fC.C.') 277=1944 O.A TC C S 
277=AXP.1945 Oudh, 79. 

O. 33, P. 6 — fucope — Tf alters or affects R. 3 

5 (d) AND 6. ■"(1943> 

2 M.L. J. 177. 

~ — 3S, P. 7 — Applicant payifio court fee — 
Inshiution of smt—T>gjte of. 

^ Untess it is proved fb^t the Jipplication to sue 
tft forma pauPeris was fratidptent the pavtnent of 
court-fee tnalces the institution of the suit date 
back to the dav on which the application to sue 
tn forma Pauperis was presented. Where all that 
the court has found is that the applicant is pos- 
sessed of^some property this would not make the 
presentation of the application to sue m forma 
pauperis fraudulent. (Mir Ahmad, TTatpfb 
Amtb TThan V. TTafnam 200 T C 704= 

15 P. Pesb. 11=A.T.P. 1942 Pesk. 27 Cli 
“ — 0.33, P.7 — Granting of leave to sue as 

Tf revisable, See C. P. Cope" (1908), S- 
US ANP 0. 33. P. 7. 1942 A. LJ. 419. 

' ' 0. $3, Pr. 7 and 9 — Grant of leave to sue 
a^ pauper^Faefs iusUfying dispaupering coming 
into existfence since applicafion--Courf refus- 
113 t'hem-~-Fevision‘--C, P. Codecs. 

Tf facts come into existence since the date of 
for leave to sue as a pauper, on 
o dispaupered under 0.33 

K. 9, C. P. Code there is no reason why the Court 
cannot make such an order in anticipation by 

straightaway refusing the leave ashed for, Pift 

Tf the Cotirt alWs the plaintiff to sue a<5 a pau- 
per refusing to take into account those facte it 
ennnot f-P .'sM to pcf so rloarly without jurisdir- 
fion Ihpf the JJiph Court sliouTd ^o1JIlfl to ir- 

agen^b TrCpv’V- o*’er?oxitirph,jj.) 


a. V. CODE (1909), 0. 33. E. 8. 

— O. 33, P. 7 ana s. , 

.Wf oaTiperis-Tm.^ a/lereed to C 

eourf-iee—-Dnfe of msfifufion of suit. ^ ^ 

A Court refusing foalTovr the applicant to su. 

as a pauper under O. 33, R. 7, C. P. Code, mavat 
the tune of pa^emg the order allow the apnhV^I 
under S?. 140 C.P.Cnde. time to pay the requH? 
court-fee and upon such payment wthhin the f? J! 
dWed, the suit will he deemed to have heenh, 
stituted on the day on which the appliration iZ 
leave to sue as a pauper iq made. (Pohde T\ 
rTTTTPAAf\'NT C^TTAW-AOrt PaPATT. TRP flnAiv 

Nasrf5?3=1Q44NL,T 42Q=A.T.P 1^44 Nag 3 *;-? 
— ^p. ?3, E. 7 and S U^-RHu,a! of iToveti 
sue m forma pauperis— of court-fer 
senu^ntlv, if can he allowed. 

After refusing to alloAv an applicant to sue in 
forma Pauperis iho Co^nf cannot bv a separate 
and siibsennent order allow him to nav thV remiJ 
^Ue oonrt.foonndor S. 140 r, P. Code 
r ^ (Collisforand PaiMi 

n.) Tft Stnch v. Jagat Stngh. 1942 AX.W. 6 O 2 ! 

O. S3 Er 7 and IS-.Tro/.^ nt,d nWcnbiUh 
of—niSm<'!snlofnl't'\<ratwn or wilbdrnwn offer 
ayd br!or to hearing —Second appHeation- 

Mairfaifianslsiv. 

• contemplates an enquiry 

into the fne^ of pauperism upon the evidence that 
mav he produced bv the parties and after hear- 
ing their arguments TTntil the stage contem- 
plated hv R, 7 IS reached and an order is passed 
that rule, the provisions of R. 
15 of that order do not come into operation. The 
rnicial te<;f for determining the applicability of R. 
15 of O. 33, is whetber the previous order disniis* 
sing tbe application for pauperism was nassed 
i,T,<lerB. 7 01 of O. .?3 aft^r the cond'- 

hnns laid down in that rule. ^^Tfre it is prayed 
• ^fi^kVation maybe permitted to he 

Withdrawn for the removal of certain formal 
defects and it is dismissed as withdrawn after is- 
sue of notice to the opposite party hut before the 
actual date fixed for the bearing of tbe applica- 

order refusing to 
auowjhe applicant to sue as a pauper witbin the 
meaning of R. 1.5 of O. .33, so as to constitute res 
ludicnta. There is no ennuipy Into the merits of 
the application and much less any adiudication of 
♦he matter hv the Court and hence a second app- 
hcatfon IS maintainable. (Thomas^ Cj.''and Ghu- 
lam Ha soft. 7. "S TTmeao Takan Rfgam v. Hakt- 
mttwtssa.'"!? Luck. 462=198 T.c. 467=14 R 0. 

1335=1941 A.W.R. fCC.) 
414=1 941 O.A. 10t5=AJ.R. 1942' Ondh 169. 

- O. 32, R. 7 (2) — Absence of leave^Parties 
to compromise other than minor how afected. 

\ here a Compromise involving* a minor is en- 
terea info wifbotif leave of the Court, ft is void 
as minor only according to sub-R.fT) 

to R. 7 of O. 32. Tt is not a nullity as against the 
ntbers. /.) Sidk Nath v. Suxhsam 

PuiE. 1943 A.L.W. 156. 

- 0. 3$, V 

^ and plaint numbered as suit^ 
riming that smf was beyond jurisdiction of Court 
Plaint reiumed-^Peleiion ojf claim and re^prt^ 
.ren/g/fon ffi same fouri^I egalify^Fresh appUca- 
^^^^forleove^Netessify. 

Where, after an applicatior for leave to sue h 
forfna pauperis i$ allowcdfand it isfrtin Ifrcdaii^ 



i2?i dViL, CRIMINAL 

ap. a JOii (ijjti), o. 33, 8>aci a. 3 , isxpi, 

filed as a suit# it is discovered that the suit is be* i 
yoiid tae pecuaiary jarisdiccion of tae Court and ' 
itie plaiac is returned tor presentation to the j 
proper Court, it is not open to tne pauper plaiatitf i 
to re-present tne plaint again to tne saine Court i 
aiter deleting one ot ins claims so as to bring ’ 
It witniii LUC Court's jurisdiction, i'he amended | 
out uustamped plaint caanoc be entertained with- i 
out an application tor leave to sue in fortna pan- i 
pens being made and allowed, {tiQrwiUi /.) 1 
CoviiJJDARAja iVlunALiAR z/. Hanumantha Kao. i 
57 JL..W. 536=1945 M.W.iM. 16=A.I.li. 1945 ! 
Mad. 7=Ci944; 2 ivi.L.J. 258. ! 

— — 0. 33i i.<. 8 and l^ianitation Act, S. 3 fixpl. 1 
— Application tor leave to sue as pauper — I 
Order refusing leave -‘Subsequent grant of 'tune , 
for pay^ment of court-fee for regular suit— Effect i 
— Date of institution of suit. 

it an application to sue as a pauper is granted, 
then under O. dd, ii. 8, tbe appiication itseii is 
deemed to be the plaint in the suit, and under the 
explanation to S. d^ JLimitation Act, the suit is 
deemed to have been nied on the day on which 
tne application tor leave to sue as a pauper is ! 
made. Cven beiure deciding whether to grant | 
the application or not, the Court may, at any i 
time during the pendency of the proceedings, ! 
treat the application as a plaint ana allow the I 
applicant to pay the requisite.court-fees and give I 
up his reijuesc to be allowed to sue as pauper. I 
Kven if tile Court decides to reject the application ! 
under 0, 3d* K, 5, or to refuse to allow tne appli- i 
cant to sue as a pauper under O. dd* K. 7, it may ! 
treat the application as an unstamped plaint, and I 
.either before or at the time of passing the order 
under R. 5 or K.7, the Court may in its discretion 
under S. 1^9 C.R.Code, allow the applicant time 
to pay the requisite Court-fees and upon such pay- | 
ment within the time allowed number and regis- j 
ter the piaint. But in doing so, the Court should j 
have regard to R. 15 oi 0. di and make the pay- 
ment ot costs a condition precedent. In ail these 
cases tor purposes ot limitation the suit will be 
deemed to have been instituted on the day on 
which the application for leave to sue as a pauper 
is made. But if once the Court passes an order 
rejecting the application under R. 5 or refusing 
to allow the applicant to sue as a pauper under R. 
7* without keeping the application alive as an 
unstamped piaint and granting the applicant time 
to pay the requisite Court-fees* the proceedings 
came to an end and the Court has no power to 
grant time by a separate and subsequent order. 
In that case the only remedy of the applicant is 
to file a suit, regularly under O, 33* R. 15, and, 
for purposes of limitation, the suit must be taken 
to be instituted only on the day on which ic is 
actually filed ; and the applicant cannot avail him- 
self of the time spent in^the pauper proceedings 
to save the bar of limitation. The grant of time 
to pay court-fee after the termination of the 
pauper proceedings cannot revive the application 
which had already been disposed of. 

Quaere : Whether S, 15* Limitation Act applies 
to such a case. {Broomfield and Lokur^ //.) 
Mahadev Gopal V, Bhikaji Vishram. 208 I ,C. 
543=16 R.B. 88=45 Bom.L.R. 544=AJ.R. 
1943 Bom. 292. 

— O# 33 R. 9— Procedurcr^Application to 

diifiauptr fer diip3sal*-*0rder 


AND REVEN'OE. 1274 

0. P. OOBB (1908), 0, 33, Br. 10, 11 and 12,^ 

dispaupering plaintiff after j udgment in suit and 
along with disposal of suit — Propriety. Adiija- 
RAifAJJfA CHElTiT V, SidRANGACHAtlXAR. Isei Q. D. 

1930-40 Voi. X, Col idid.J A l.R. 1941 Mad. 217. 

0.33, R. IQ—Apj>licability—Fauper suit 

for partition-^Frelminary decree declaring share 
and directing payment of court-fee to Govern- 
ment — Flatntiff giving up share in favour oj de- 
fendants as debts exceeded assets — Final decree — 
Recovery of court fee— Right of Government to 
proceed against share of plaintiff tn hands of de- 
fendants, 

A pauper suit was filed for partition of family 
properties and a preliminary decree was made 
declaring mat cue piaintiif was entitle^d to a one- 
tour th snare in the suit properties. There was a 
direction that tbe plain tiif should pay the epurt- 
fee amount due to the Government. Subsequent- 
ly a final decree was passed, but before that the 
piaintifi* finding that he had to pay a greater 
amount for luo share of the family debts than the 
value of xhe properties which h§ would get in 
partition, gave up his claim for his entire share 
in the family properties in favour of some de- 
fendants. 

/iWd, that the piaintifi had succeeded in the 
suit and the fact that he voluntarily gave up his 
share after the preliminary decree was no ground 
for holding that he had not succeeded in the suit. 
The Government would therefore be entitled to 
a first charge on the share given up by him and 
CO proceed against that share in the hands pf the 
defendants for recovery of the amount of the 
court-fee payable by the piaintifi. {Divaiia and 
iVesion, JJ-) Government of Bombay, v. 
Mohanlal Vajechand. 220 I .Cl 364=46 Bom, 
L.R. 439=A.I .R. 1944 Bom. 239 (1). 

— O. 33, B, 10 — Construction and scope — Firsi 

charge for court-fee — If limited to subject matter of 
suit. 

The first charge referred to in O. 33, K., 10, C. P 
Code, is not liauied to the sabjeci-matters of the suit 
which the party ordered to pay costs has recovered. 
The provision that there shall be a first charge on the 
subject-matter of the suit is a distinct provision. Where 
by consent, a suit in forma pauperis is decreed with a 
direction that the second plaintiff therein should receive 
a certain portion of the properties in the suit and that the 
first piaintifi should pay the costs of suit and the court- 
fee payable to Government, it is open to the Government 
to realise the court-fee on the piaint from the properties 
awarded to the second plaintiff, as O. 33, K. lO is wide 
enough to allow a charge in favour of the Government 
on the properties received by the second piaintifi under 
the consent decree. {Leach ^C,J* and Lakskmana Rao, 
J.) GOPALASWAMI NAICK V. PROVINCE OF MADRAS. 
68 L.W. 353=1945 M.W.N. 473 = (1946) 2 M.L.J, 
140. 

0. 33, Rr. 10* 11 and Court- fee payeble—^ 

Computation — Bans— Amendment of valuatiom—Subse' 
quent compromise— Court- fee payable* 

The payment of The Court-fee under Rr. 10 and 11 of 
O, 33 ought to be calculated on the basis of the valua- 
tion at the date of the filing of the suit which is the 
valuation upon which the plaintiff would have had to 
pay If he had not been permitted to sue as pauper. 
Hence where a pauper piaintifi gets his rah^on 
amended to a figure less than that given originally in his 
' plaint, and the suit is compromised subsequently the 
Court-fee payable to the GoTemment is to be calculated 
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0. P. OOBB (1908), a. 33, Br..l0.aiid 11. ^ 

not on tiie amended valuation but on the original valua- 
tion given by the pauper plaintiff. {^Braund^ /.) 
SECKEr.-^liV OF SrATE V, GoAiri Kunwari. 195 I. 
0.218^11 A. 23-194:1 0. A. C»uPp.) 327-194:1 
A.W.i&. (H.a.J 162=1911 A.I1.W. 4.04=- 1911 A.L.J, 
253 = A.i.K. 1911 All. 221. 

— O. 33, Kr. 10 and ll — Plaintiff succeeding 

only in part — Order for payment of whole court-fee by 
defendant — Propriety. MUjW'lR HUSAIiV v. KISHWAR 
JEHAN BegaM. [Se<! Q. D. 1936— '40 Vol. 1, Col. 
3304.j 16 Lack. 252 = 191 I.O. 185-A.I,B. 1911 
Oudk 66. 

—Q. 33, Rr. 10 and 11 — Scope— Mandatory 

character — Duty of Court, 

Rr. 10 and 11 of O. 33, C. P. Code, are mandatory. 
According to those rules the Court has to pass an order, 
for the payment of Court-fees in a pauper's suit suo 
motu, {tVassoodeWy /.) GOVERNMENT OF BOMBAY 

V. HAi Baiba Kandhabhai. I.L.R. (1912) Bom. 
166=202 X.C. 781 = 16 B.B. 191=11 Bom.L.B. 618= 
A.X.B. 1912 Bonij. 271. 

33, JB. 11 and S. Zb— Award of costs person- 

ally against friend of tninor plaintiff — Power of Court, 
O. 33, R, 11, must be construed in the light of S. 35 
and on the principle underlying O. 32, R. 14. S. 35 
gives wide discretion to the Court and full power to 
determine by whom or out of what property and to 
what extent costs are to be paid. The Court would, 
therefore, be justified in making the next friend of a 
minor plaintiff personally liable to pay the court-fees and 
costs of a suit instituted in forma pauperis^ if it thinks 
that the suit is false and it is unreasonable and 
improper to have launched it. (A^iyogif /.) KESHEO 
Hanmant V, Mainabai. I.L.B. (1913) Nag. 776= 
210 LO. 237 = 16 R.N. 116 « 1913 N.L. J. 178 = AX 
R. 1913 Nag, 329. 

0. 33, R. 11 (Madras Amendment)— 

tion of Court — Pauper suit — Dismissal — Order far 
payment of court-fee by defendant having same interest 
as plaintiff— Court* s power to make. 

Under O. 33, R. 11, (as amended in Madras), it is 
not open to the Court when dismissing a pauper suit, to 
order a defendant to pay the court-fee because his 
interest is the same as that of the plaintiff. {Leachy C, 
J, and Lakshmana Pao, /,) RuKMANI ACHl v, 
Sampoornammal. 209 I.C. 9=16 R.M. 290=56 
L.W, 185 (1)=1943 M.W,N, 196 (2)=A.I.R. 
1943 Mad.585=(1943) 1 M.L.J. 286. 

0. S3, R. 12 — Applicability — Court passing 

decree making order for payment of Court-fees — Appli- 
cation by Government for fresh order — Competency, 

R. 12 of O. 33, C. P. Code, is intended to enable the 
Goyemment to ask the Court to make an order for the 
pkjmmt of Court fees where no such order has been 
made* But it does not enable the Government to dic- 
tate to the Court in what terms the order should be 
pas^d or to apply for such an order again when the 
Court has already made an order. R, 12 is confined 
in its application to cases in which there is a distinct 
omission to pass orders under Rr. 10 and ll suo motu 
by the Court which passed the decree. {yVassoodew^ /,) 

Government OF Bombay Bai Baiba Khamda- 
BHAI. XL.E. (1912) Bom. 166=202 I.O. 781= 
15 R.B. 191=41 Bom.L.R. 618 = A.I.R. 1942 
Bom. 274. 

O. 33, R. 16 — Applicability — Notice served only 

on some of the respondents — Dismissal of application for 
def auU — / / order refusing to allow applicant to sue as 
pauper — Fresh application — Jf barred. 

An order refusing to allow an applicant to sue as a 
pauper UlUag within 0. 33, R. 15, C. P. Code, must 


0. P. CODE (1908), O. SS. R, 16, 

an order passed under R. 7 (3) of O, 33, and R. 7 has to 
be read with R. 6. It is clear that, having regard to 
j Rr, band 7. the stage of R. 7, is not reached unless 
I notice is given to the opposite party and the Government 
pleader as provided in R. 6. When there are several res • 
pondents, all the respondents must be served with notice, 
file Court cannot hear evidence as to pauperism and 
decide the question as against some only of the whole 
body of opposite party or respondents. When the appli- 
cation is rejected for default without noti:e being served 
on all the respondents (only some of them being served) 
it does not amount to an order refusing to allow the 
applicant to sue as pauper so as to attract the operation 
of R. l5 of O. 33, C. F. Code A fresh application is 
therefore not barred. (Dhavle and Ckatterfii //.j 
PROVINCE OF Orissa v, debya Singh, 20 Pat. 766 
= 197 I 0. 726=14 R.P. 348= 8 B.R. 283=22 Pat. 
L.T. 814 = 7 Cut.L.T. 34-A.I.R. 1941 Pat. 594. 

O. 33, R. 15 — Construction and scope— If 

mandatory — Payment of costs of pauper application—^ 
If condition precedent to institution of suit with court" 
fee- 

Where an application for leave to sue as a pauper 
has been refused and subsequently a _suit is ^ed on 
payment of court-fees under O. 33, R. 15, the payment 
of the costs of the pauper application directed to be 
paid is not made a condition precedent to the jurisdic- 
tion of the Court to entertain such ordinary suit. The 
costs, however must be paid, and if they are not paid 
and the matter is brought to the notice of the Comt, 

I and the payment is not waived the Court should reject 
j the plaint on presentation, or subsequenly stay the suit 
r pending payment, but the Court is not bound to dismiss 
the suit. (^Beaumontj C. J* and Sen^ J.) ABDUL 
Rahman v, amikabi. I.L.R, (1943) Bom. 625=210 
I.O. 496-16 R.B. 224=46 Bom.L.R- 768= AXB. 
1943 Bom. 409. 

O. 33, Bar. 16 and 5—ReiecUon of appUeaXm 

on merits — If bars fresh application, 

O. 33, R. 15, 3. F. Code, applies only to » cases in 
which permission has been refused after the issue of 
notice under K. 7 of the same order, and does not apply 
to cases in which the application has been summarily 
rejected under K. 5. An oraer of rejection under R. 5. 
although passed on the merits, does not operate as a bar 
to the presentation of a fresh application, Chand 

and Beckett, //) ARYA SAMAJ, CHAORI BAZAAR 
Delhi v. ram Gopal I.L.R. (1941) Lah. 709» 
195 1.0. 717 = 14 R.L. 86=43 F.L.B- 267«AI.B. 
1941 Lab. 263. 

— — — 0. 38, R. 16 — Refusal contemplated by — Dismif 
j sal of application for default — If bars fresh applice- 
i tion, 

1 The refusal which is contemplated by R. l5 of 0. 33, 

I C.P. Code, is a refusal to allow the applicant to She aS a 
j pauper under sab"K, (3) of R. 7 of that order which 
must be the result of an inquiry into the merits of tly 
application as directed by sub- Rules (1) and (2) of R. 
Dismissal for default of appearance of applicant cannot 
amount to such a refusal. R. 15 of O. 33 only authorises 
I the application of the principle of res judicata to an 
I application to sue in forma pauperis and prohibits the 
entertainment of a fresh application when the first has 
been dismissed on the merits. It does not contemplate 
that a summary order passed without inquiry or cont^ 
should be given the force of res judicata. 

J.) NlMAR PANDEY». JaGDISH PANDEY- I.W; 
a941)AU. 313=196 1.0. 109-14 B. A. 

AX.W. 73-1941 AfWJt. (H.O.) 68-1941 A.I1I1 
|03-A.LE. 1941 AIL 
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0. F. OODiilCiaoS), 0: 33^B. 15. 

■ — 0. 33 B. 15 — Scope and applicability. O, 33, 

liR. 7 AND 15 — SCOPii AND APPLlCABiLITY. 1911 

0. A. 1016. 

'-*“-0. 33, B. 13 — — // exhaustive — Keiu- 
Hon of appHccUion }or leave to s^e in torma prupens — 
Power of Court to treat same as plaint and ^rant time 
for payment of court- f ees —Kemedy of applicant — 6 './*. 

Code% S, 149. 

I An application for leave to sue in froma pauperis can 
only be created as a plaint il u is gran tea ; oat it it is re- 
jected, tne only reineUy open to tne applicant is that pro- 
vided by U. d3. K. io U. P. Code, #,<?,, tne niing ol a 
tresh suit alter drst paying the costs incurred Dy tne Pro- 
vincial Government and me opposite party in opposing 
nis application lor leave to sue. Tne date oi the institu- 
tion ol suen suit will, lor purposes ol Umitacion, be tnt 
actual date cneie ol, and tne piovisions of 5. 149, C. P. 
Code, cannot be availed of or invoked, it is not open 
to the Court to allow the applicant the benent ol 5. 149, 
C. P, Code, ana simultaneously refuse his application to | 
sue as a pauper, or to treat tne application, alter it nas 
been relusea, as a plaint or a potential plaint which | 
can be allowed to be converted in to a regular plaint by 
the payment of court-lees. When the court refuses to j 
allow the applicant to sue as a pauper, the matter would | 
be governed solely by U- 53 K. 15, C. P- Code, and it 
would no longer be open to tne applicant to say that the 
plaint is still on the record as the suit is still pending so 
that he lo entitled to pay the court-lee under C5. j.49. 
J£xplanation to S. 3, jLimitation Act, cannot oe relied on 
to enable the applicant to treat the application as the 
piamc. The explanation is intended to show when liini- 
tation begins to run on a suit being instituted, and not 
to ariirm that an application for leave to sue as pauper | 
is tantamount to the filing of a suit, i^Sen, J,) I 
Vamanrao Lallubhai V. pranlal UHAGWANDaS. 

1. L.B. a9i39 Bom. 72i«212 TO. l)08«16 B.B. 
390=46 Bom.Xi.B. 1002»« A,I.B, 1944: JSom. 53. 

» 0, 33, B. 16 — Scope — Non-compliance — Effect — 

Suit filed on insufficient court- ie* — Costs paid subse- 
quently — Deficiency in court-fee made good later — 
Date of suit — Suit barred on date of payment of costs — 
Liability to dismissal. 

Under O. 33, R, 15, it is obligatory on the plaintih 
t hat he should first pay the costs in the pauper petition 
incurred by the Provincial Government and by the oppo- 
site party, the right of suit recognised by the rule is 
made expressly subject to the condition that he should 
pay the said costs before the institution of the suit. 
Where the costs are paid long after the presentation of 
the plaint on insufficient stamp paper but before the 
deficiency is made up it must be held that the provisions 
of O* 33, JR. l5 have not been complied with. The suit 
cannot bedeemedTo be instituted on the date on which 
the deficiency in stamp is made good, but can only be 
treated as instituted on the date on which the costs are 
paid, and if on such date the suit is barred, it is liable 
to be dismissed. \JCrishnaswami Ayyangar and 
HorwiU, //.) Siva Rao jramajoga Rao. 
209 1.0. 111=16 B,M. 273=1943 M.W.N. 445=66 
I,.W.280*=AXB. 1943 Mad. 647= (1943) 1 M.L.J. 
427. 

"O. 34 — Applicability to charges created by 

decrees. RaychaND JIVAJI v. BaSaPPA- [see Q.D. 1936 
Vol. I. Col. 3304.J I.I 1 .B. (1941) Bom. 156= 
195 1.0. 740=13 E.B, 337=A.I.B. 1941 Bom. 71. 

0 . 34 —//' exhdustive^Ferm of decree if can he 

eettied kf ecmprmise^Mffeet ef sueh ePmprmisi, 


0. F. OODB (1908), 0. 34, E. 1. 

O. 34 , is not exhaustive and it is open to the parties, 
even in a suit for sale brought on the foot of a simple 
mortgage to settle by compromise the form of the 
decree (^provided that there is nothing in it which is 
opposed to public policy.) Payments can be agreed to 
be received in instalments extending over the period 
allowed by O, 54. JParties can agree to have a single 
decree which is strightway executable and do away 
with the necessity for a preliminary and a final decree. 
But if it is agreed that the decree holder shall have a 
right to apply for a final decree on the happening of 
certain events, the deeree holder would have to apply 
I for It within the prescribed period of limitation. (Verma 
: and VorktjJ.) GhuLAM AMIR V. MaSUDA KHATUN 
i X.i4.B.ay43) All. 634=210 I.O. 573=16 E.A. 198= 
i 1943 A.J 4 .J. 349 = 1943 O.W.N. (H.C.) 227=1943 
i A.W.E. en.C.) 167=1943 O.A. l^HO.) 167=1943 A. 
G.W. 375=AJ.B. 1943 All. 321. 

0. 34, B. 1 — Attaching creditor in execution of 

simple money decree — If a neeessary party to a mort- 
gage suit — Position of auction purchaser, if different-— 
Court auction in execution of mortgage decree — Binding 
nature. 

An attaching creditor in execution of a simple money 
decree is not a necessary party to a mortgage suit with 
reference to that property and is bound by the purchase 
in execution ol the mortgage decree even though he was 
not made a party to the mortgage suit. The position of 
a purchaser in execution of the simple money decree is 
not in any way different. {Ghulam Hasan and Madeley, 
jj.) GAVA FRASAD V. AIST, BHAGAN BiBI. 20. 
Buck. 53=1944 O.W.II. 349 = 1944 A,Ii.W. 456= 
1944 A.WJt.CO.O.)234=-l944 0.A.(0.0.) 284=A. 

1. B. 1945 Oudh 87. 

-0. 34, B. 1 — Claim of paramount title — What 

amounts to. 

it a person asserts that the mortgaged property 
belongs to another person and not to mortgagor, it 
j is a clear assertion of title of the other person and 
1 denial oi title of the mortgagor. This amounts to a 
I claim ol paramount title. \Grtile, C, /. and Sen, /.) 

I ABDUL JBAK.1 V. BANSiLAL ABIRCHAND. I.IjJR. 
Uy44) Nag. 677=1944 N.L.J. 531 =A.I.E. 1946 
Nag. 63. 

O. 34, B- 1 — Failure to implead puistii mort- 
gagee — If would entail dismissal of suit, 

A mortgage suit is not liable to be dismissed if a 
puisne mortgagee is not impleaded as a party, {T komas 
C. J, and Agarwaf /.) SHEO PRASAD v. MST. 
Pakkash Rani. 18 Luck. 601 = 1942 O.A. 667= 
1942 A.W.B. (0.0.) 355 = 1942 O.W.N. 766=204 
I.C. 444=16 K.O. 350=A.I.B. 1943 OUdh 164. 

0. 34 E. 1 — Lessee from mortgagor — If neces- 
sary party to suit on mortgage by mortgagee— Non- 
joinder — Effect on right of redemption of lessee. See 
T. P. Act, S. 91. 23 Fat. 648. 

—0. 34, R. 1 —Mortgage executed by Receiver — 
Suit on — Receiver made party —Owners of mortgaged 
property — If necessary parties. 

In a suit to enforce a mortgage executed with the 
sanction of Court by a receiver appointed under 0. 40, 
R. 1, C. P. Code, the receiver may be a proper party, 
but the owners of the property who have interest in the 
right of redemption are also necessary parties, in view 
of the provisions of 0. 34, R. 1, C- P. Code, it is doiibt*^ 
ful whether it would be within the competence of the 
Court appointing the receiver to make an order direct- 
ing him to represent fully the right ef ledempfion, 
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O.P. OODB(1908>, 0, 34, Ja. 1. 'j 

Even assn uins that Uie iveeivei would normally repre- 
sent tne o^vaors in a suit oi tins uiiaracLcr, lie Cdiiaat da 
so U couu^iiua IS proved UHvveea iuai and the mortgd.i'ee. 

A decree ou. allied in such circaiii3taii.-es agaiast the 

receiver, in tae absence ot the o.vaeis of the property | 
will not dttecl their right of redemption. {^Akr^nn ani 
//d AMNAPUdiNA DAbi J/. ^lARAl' CHANURA. 
207 X.C. ihi— IdiX.O. 68-15 O.W.N. 355=:A,£.f&. 
1912 Oai. 391. 

■ 31. S. i—.Veccsszry pti'tits^Tcsi — Person 

chiitmn^ pxrzoiount title* 

In a mortgage suit no question of title arises. The only 
question wite wnich pirues are concerned is the question 
ot re lemption. it is only tnose vvtio are interested in 
paying m order to save the property who are neces- 
sary parties to the suit, A person who claims a para- 
mount title is not a neoe^siry party ui as much as 
he disclaims all interest in the equity ot redemption. 
iPose, J.) hHARUNrALABAl KOSHANLAL, 191 
10. 19=13 351= 1911 JJf.ij.J. ai=A.Lli. 1911 

Nag. 133, 

—O. 34, R. l—N ecess^jry and proper party 
— Uisixnction-^kiuit on mortgage against one oj 
several hetrs op mortgagor — Other heirs implea- 
ded after iimitation-’Hlfect, 

There is a distinction between ^necessary party' 
and ‘proper party'. A proper party is not neces- 
sarily a necessary party and he may be impleaded 
even alter liinitatioii had expired hut a person 
who IS a necessary party must be impleaded with- 
in the period of himtation and li he IS not the 
entire suit lads. If a suit is brought against one 
of the several heirs of a mortgagor ana the other 
heirs are impleaded after the expiry of the per- 
iod of limitation, the suit against the heirs subse- 
quently impleaded would be barred by time unless 
it can be shown that those heirs were represented 
by the person against whom the suit was origin- 
ally instituted within time. It is wrong to say 
that in every case one of the several heirs ot a 
mortgagor represents the others. (Agarwai, JA 
Gur Charan V. Ram Chandra Singh, 17 iruck 
482=197 I.C. 411=14 K.O. 310=1941 A.W.R.’ 
(C.C.; 373=1941 A.L.W, 1088=1941 O.A. 961 
=1941 O. W.N. 1279=:A. X.R. 1942 Qudh 
197. 


34, R. 1— -Non-joinder of all interestec 
parties— Effect. Girdharz/. Motilal Chamda 
A".*, iy36-’40 Vol. I, Col. 1826.] I.LR 

nW) Nag. 6X5=13 R.N. 267=192 I.C. 556= 
A-lJl. 1941 Nag. 5. 


a>. 0003 X 1903 ). 0 . 34 , S.l. 

— — ’0. 34, R. 1 —Parties to mortgage suits— 
Pule as to discharge or non-joinder of person 
claiming title paramount, Jf absolute. 

Though it is a general rule that a person setting up a 
paramonnt title should be discharged from or not joined 
in a mortgage suit, it is not an absolute one. Questions 
ot title may be investigated m a mortgage suit where it 
IS necessary to give complete relief to the plaintiff or 
secure to him as a result ot the decree in the mortgage 
suit, a quiet and unobstructed possession. In a suit on 
mortgage, a iainbardar who had subsequently obtained a 
decree lor arrears of land revenue against the property 
mortgaged and in execution oC which he had purchased 
the held himself and obtained possession can be 
joined as a party and questions of priority in respect of 
land revenue and redemption of charge by mortgagee on 
payment could be decided m the mortgage suit, {Grmr^ 
J.) Lax MAN RAO V. xVIaDHO trasad. 

Nag. 701=^200 X.O. 33=14 B.N. 3l4« 
X942N.i*.J. i56==AXR. 1942 Nag. 60. 

0. 34, R. X— Prior mortgage declared mt 

genuine in suit on it — Prior mortgagee, not o 
necessary party tn suit on subsequent mortgage* 
Where in a suit on a prior mortgage against the 
mortgagor and puisne mortgagee it is declared that the 
mortgage sued on was not genuine, the prior mortgagee 
ceases to be interested cither in the mortgaged security 
or in the right of redemption and hence is not a 
necessary party in a subsequent suit by the puisne 
mortgagee on his mortgage and need not be joined. 
(^Phomtis^ C.J* and Agarwal^ J*) SHEO PKASAD p, 
Mst.Parkash kani. 18 Luck. 601=204 1,0. 444» 
16 Ja.O. 350 = 1942 O.A. 667 = 1942 A.W.B. 
(Oib.; 366=1942 O.W.N. 766=A.I.li l94S Qudli 
164. 

O. 34, R, 1 and Form 9, Appx, D—Puism 

moftgagee-aej endant claiming decree in form No, 
9 of Appx. D— -Jurisdiction of Court, if ajfected 
by the total amount being beyond its pecuniary 
jurisdiction— C our t‘ fee if payable on defendants 
prayer for such decree* 

Wherein a mortgage suit the puisne mortgagees im- 
pleaded as detendants ask for a decree in form No. 9 of 
Appx. J), the suit tor purposes of jurisdiction has to be 
valued ad valorem, on the amount due on the plaintiff's 
prior mortgage and jurisdiction is not lost if the 
amounts claimed on the prior and subsequent mort* 
gages taken together exceed the pecuniary jurisdiction of 
that Coui t. The relief which the puisne mortgagees 
ask for does not require to be stamped at all. {PoUotk 
and Gruer^ JJJ) GanPATKAO z'. yilAMRAO. IJi-Bi 
(1941) Nag. 194=194 I.O. 390 « IS BN. 867«l941 
N.I 1 .J. 106-A.I.R. 1941 Nag. 138* 


—-^0, 34* R* 1 and U. P. Encumbercc 
Act R.3— 0. 34e R. 1 if applies to pro 
ceedmgs under Encumbered Estates Act-Per- 
sons interested in mortgage, subject-matter oi 
proceedings under the Encumbered Estates Act- 
if Can be made parties. Dwarka Nath Singh v 

Col. is3i: 

^-P'^rties-Party, claiming para 
mount title— If necessary party* 

t; Ji established rule that a party daimini 

sary '’na7tv°7V V ^ S 

sary party. (A, C* Mitter, and Akram IT ^ 

73 CX j! S'"*' *'■ 


O, 34, R. 1 and 0. 1, R. 9— Relative scops 

and effect— AppHcabiliiy of 0*1, R. 9 to mprh 
gage suits* 

The opening words of O. 34. R, 1, indicate that its 
provisions are subject to the provisions of 0. 1. K. 9. 
which lays down that the suit is not liable to be defeated 
by reason of the non -joinder of parties. Non* 
compliance with the provision of O. 34, K« 1 is not 
necessarily fatal to a suit to enforce a mortgage. 0 . 1 
R, 9, applies to mortgage suits as well. (GAulapi 
Hasan and Madeley J/,) GUR Oil ARAN v* RAM 
bharose Singh. i9 Luck. 183=207 10* 72«16 
B.O. 9 = 1943 O.WN. 105 = 1945 Ojk. (0.0.) 56n 
A.I,B, 1943 Oudb 218. 

— — -0, 34, R, * iSeope^Mortgage suit—Ncc^i^ 
iariiii^Pirstm in 
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0. P. OODB (1908), O. SI, E, 1. 

security, — A^pHcatign tQ be impleaded as party tg 
suit and claiming adversely to plamliif — Duty gj 
Cgurt tg implead. 

Although it is ordinarily undesirable to implicate in 
a mortgage suit persons claiming adversiy to either the 
mortgagor or the mortgagee, this does not apply to the 
case ot a person who has an interest in the mortgage 
security and whose claim is not in any way in derogation 
of the rights of the mortgagee or the mortgagor, not- 
withstanding that his claim is adverse to the plaintiff in 
the mortgage suit. If the person applying to de implead- 
ed as a party in a mortgage is interested in the mortgage 
suiCf he should be added as a party before a decree is 
given in the suit. O. 34, K.. i requires that ali persons 
having an interest in the mortgage security shall be 
joined as parties to any suit relating to the security, 
Q^adsworth, /.) MUTHUSWaMI CHlSTTiAR v, 
NAitAYAhiASWAMi CHETTIAR. 198 1.0. 389 = 11 E.M. 
292=1911 M.W.N. 317 = 51 Xi. W. 65 = A.I.K. 1941 
Mad. 7i0«(l941) 1 626. 

— ~0. 34|. R. i-^S cope— Non-comp linace — 
EJfect — Suit Oy jirst Mortgagee without implead- 
ing second Mortgagee-Decree and sale— Purchase 
oy first mortgagee and possession— Suit by second 
mortgagee apter prior suit — Decree and sale — 
Purchase by second Mortgagee-— Effect — Nights 
iacer s^—Pngrity of title ^ 

R was the mittadar, ;>.| the owner of the melwaram I 
rignt in a village. Jtle mortgaged his rights in the 
Village and other villages to the plaintifi under three 
mortgage deeds of 1921, 1922 and 1923, The defendants 
were inamdars of the village and were entitled to receive 
from iY one-third of the sum payable by r? to Govern- 
ment as peshcush and had in respect of that right a first 
Charge on R's interests in the village, On 30 — 6 — 1933, 
they sued K for arrears of their dues and for enforce- 
ment of iheir cnarge and got a decree on 10 — 4—1934 1 
and in execution brought the village lo sale on 24-10-1934 
and having themselves purchased the property, obtained 
deitvery on 4 — 12 — 1934. The plaintiff, who was in the 
position of a puisne mortgagee, was not made a party to 
this suit. On 12 — 10—1933, the plaintiff sued on their 
mortgages, got a decree on 25— 7— 1934, sold the pro- 
perty on 3 — iU — 1935, and purchased the property at 
the execution sale. Tne sale was confirmed on 6-3-1936. 
He did not implead the plaintiff in the suit or in the exe- 
cution proceedings. When he sought delivery of the pro- 
perty, ne was oDstructed by the defendants and there- 
upon tne plaintiff applied for removal of obstruction; his 
application was, however, dismissed on 18 — 8 — 1938. In 
August, 1939 he filed the present suit to set aside the 
adverse order, Tne suit was dismissed by the trial 
Court< out on appeal the appellate Court passed an order 
of remand whicn provided that (l) the plaintiff should 
pay the defendants the amount due on their decree with 
interest, and that the defendants should give credit for | 
income received by them from the village for the period 
of their possession of it ; (2j the defendants should pay 
the plaintiff the proportionate amount due to him on his 
decree m respect ot the suit village, and that these 
sums were to be set off against each other and the exact 
amount found due by the defendant should be paid by 
them to the plaintiff ; (3 ) that if the defendants paid 
that amount they were not to be disturbed in their 
possession, their ownership being resognisedj but if they 
did not pay, the property was to be sold and the sale 
proceeds were to be distributed in a particular manner. 
Both sides appealed against this order to the High 
Court. 


O . P. OODjS (1908), 0. 34, Rr. 2 and 3, 

Eeldt (l) that the plaintiff could not assail the pur- 
chase by the defendants on the ground of its pendens 
and though the failure on the part of the defendants to 
implead the plaintiff as a party to their suit under O, 34 
R. 1 C. R. Code, rendered the decree not binding on the 
plaintiff, the latter had no right to claim priority over 
the title of the defendants ; (2) that the case was one 
in which each party relied upon a title which was 
imperfect in that it did not bind the other, and so far as 
priority cjf time in the acquisition of the title was 
concerned the deleiidants and not the plaintiff were 
entitled to claim the advantage (4) that the refusal on 
the part of the pUintiff, who must have become 
aware of the sale of the defendants, to irnpiead the 
defendants in the execution proceedings must be held 
to be deliberate and the plaintiff could therefore claim 
no equitable relief; that the defendants could not 
claim immuQuy from liability to account for income 
received by them from the village. i^King and Sell, 
yy.) Naiesa Chetxiak v. bubbunarayana 
AyyaR, X.L-R (1945) Mad. 578 = 1946 M.W.H. 5 
=:AXa. 1945 Mad. 91 = C1944)2M.Ii.J.374. 

O. 34. B- 1 — Soepe — JMon-joinder — iiffect, 

JasRAJ FaQOJI V. SaGRABAl- isee Q. 1>. 1936 — ’40 
Vol. I, Col. 3304.] 191 LQ, 483. 

O. 34, R. 1— Scope-Sale of property of 

mortgagor — Suit on mortgage without impleading 
purchaser — Decree and execution sale— Purchase 
by Mortgagee — Subsequent suit by him against 
private purchaser for possession subfect to latteps 
right to redeem — Matntamabiiiiy* 

A mortgaged his property to B and afterwards sold it 
to C who took possession* B , then sued on his mort- 
gage not making C a party, got a decree, borught the 
property to sale and purchased it himself. He failed to 
get possession from C’, and therefore brought a suit to 
evict C*, subject to C*5 right to redeem him* At the date 
of B's suit against C, a suit to recover the mortgage suit 
by sale of the mortgaged property was barred by iimita* 
tion, 

Held^ that the suit was not maintainable and the 
auction purchaser, B^ had no right to recover the pro- 
perty from C, unless C was willing to redeem him. 
{^Broomfieid attd Macklin^ J JA GaNAFA KAMA 
HEDGE V, TiMMAYA NARAVAN. 201 1.0. 123— 
15 R.B. 56=44 U1=A.I.B. 1942 BOiU. 

146. 

0. 34, Br, 2 and 3 — P^wer to contract out of 

operation of. 

There is nothing to debar the parties to a mortgage 
from contracting themselves out of the provisions of Rx. 
2 and 3 of O. 34, and to agree to have a decree passed 
in such terms as to make it operate as a final decree 
automatically or to agree that in default of payment of 
the money by a stipulated date the decree shall operate 
as a fiinai decree for foreclosure at once. It depends 
upon the facts of each case as to whether the intention 
of the parties was that or not* {^Bennetif J,\ 
jBaksidhar V, blTEA. 2171.0,208=17 B,0. 91 = 
1943 O.W.N. 457 (2) = 1943 O.A. (0.0.) 283= 
1843 A.W.B. (0*0.) 151=AXB. 1944 Oudlalll. 
“——0. 34, Er. 2 and 3 — Power to contract out of 
operation of. 

There is nothing to debar the parties to a mortgage 
from contracting themselves out of the provisions of Kr. 
2 and 3 of O. 34, and to agree to have a decree jpas^ed 
in such terms as to make it appear as a final decree 
automatically, ©r to agree tnat in default of payment of 
the money by a stipulated date the decree sh^l operate 
as a filial decree for foreHosare at ODOOg It is a ques- 
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0, JP. OOli-B O* 34, B>, 3^ 

non to be deaded on the tacts ot each case whether an 
agreeiiieai i)et*v«ea tae parties uid or Old not reaily 
tiave SUCH eHect. kJF kotnas ^ C, J. attd Hasan^ 

J.) AUrUK ailNGH V, iVlOHAMMAi) iSjAZ KAbOOL 

Khan. 214 1,0, 5=17 li.U. 10=1^43 A.W.K. 1 
caaj 131 « 1943 U.W.JN, 40l=lddt3 O.A. (,0.0.; 2 o 3 I 
“•A.I.H. 1944 Oadh iUb, 

-* «-0. 34, iSt. 3 — Fussing of final decree — Notice lo 

defendant — // noeessaty, 

A uaal decree cannot oe passed behind the defendants* 
bacK. JLCis necessary to ucar niiu as shown by the Jtonn 
ot hnai decree given ai Appendix JL), Notice to the 
defendant is tuerefore clearly necessary, {^Sose, y,; 
iViAHAjAN KAGHUBAK FkaBAO V, 1^ VAKEL-AjU AMAK- 
GHaNjl>, 1.14.16. aSAg. 42b -= 2 id l.U. 200= 

X3 d-»JLd44 xV.li.d. liy=A.l.x6. idll Ag. 131. 

~0. 34, iir. 4 And o a ad iiiaiaatioa Act 
(^i9(J3;, Art. l6i--^4'Uouni and iCace of payment not 
mentioned in preitminary decree — Application for final 
decree — Stitrunyp point o/ lirnttation, 

vVnere no aniounc is specihed and no dace is fixed for 
payiueut in the preununary decree, it is not possible xor 
the decree-nolder to say mat tnere has been a default 
by the judgnient-deDtor in payment as directed by the 
decree which alone would encicie him to apply tor a Jdnai 
decree, in such a case time never begins to run against 
the decree -holder under Arc. 131, Gumtauon Act, 
{y erma and Vorke^ JJ.) tiadLAM Amik Mas U DA 
KHATUH. 210 1.0, 673=»lti H.A- 193= l.Jb.Jt6 

U943; Ail. 334-= 1943 A.li.d. 349-= 1943 O.vV.N. 
(.n.O.; 227=1943 A. W.jU. {jd.,0,) 137--1943 O.A. 


0. P. CODE (1908), O. 34. E. 5. 

~-0. 34, E. 4 {2)— Power to extend time-^lf for 

mortgagor* r benefit. 

The powei to extend the time under 0.34, R. 4 (2) 
C, T. Code, is intended to be for the benefit of the 
mortgagor. {Clough, J,) JIVaNDaS KHlMji v 
DIN HO yAL Shah. 60CI.W,N. 4. 

O. 34, E. 4 (3; and T, P. Act, S. 58 (g)- 

Xahangahan' mortgage — Decree that could be passea— 
Scope and grounds for the exercise of discretion ot 
Court. SITaRAM z/» KRISHNARAO. [see Q.D, 

Vol, 1. Col. 1835.J i.D.B.(19-H; Nag. b07. 

O. 34, E, 4 (3 ) — wScope of — Discretion of Cowl 

under. See MORTGAGE — ANOMALOUS MORTGAGE, 
1941 A.D.d. 111. 

— O. 34, E. 4 {•^—'Construction— 'Dul^ of Court 
— Suit t)y first mortgagee against mortgagor and second 
mortgagee— Duty io ascertain rights and liakliUes of 
all parties — Ap pit eat ion for final decree by second mort 
gagee — Limitation — Limitation Act, Art, 181. 

Reading O, 34, R. 4 (4), C. P. Code, with Forms 
Nos. 9, 10 and 11 in Appendix U to the Code, it is clear 
that in a suit nied by the first mortgagee against the 
mortgagor and the second mortgagee, it is the Court’s 
duty, when passing the preliminary and final decree, to 
adjudicate upon the respective rights and liabilities of 
all the parties to the suit in the manner set forth in the 
forms. It IS not necessary for the second or puisne 
mortgagee to tile a substantive suit or counter-claim to 
get ms rights ascertained. The question ot ascertain- 
ing the amount personally payable to the mortgagees 
who have not received satisfaction is deferred till the 
property is sold and the deficit ascertained. On that 


107=1943 A.D.\V. 3/o=A.I.E. 1943 AU. 
a2E being done, the rights of the mortgagees, who have not 

0. 3i.jar. 4& f>-Compromisi d.cru-FinalV^^'ff satisfaction, for a personal decree have to be 

dggygg gf fifcessary* t c<^>^sidered by the Court and jf the claim is found to be 


Where a coraproause decree is passed, no final decree ' 
is necessary to enable the decree-uolder to take out exe- j 
cation of his compromise decree {Idaie, J ,) KaRNaIL | 
tSlNGH V, V^lKUMAL. 210 l.G. 40=4b Jt'.Jli.E. 171 «» I 
10 E JU. 147 = A.I.E. 1943 Han. l89 . | 

O. 34, E. 4— Interest from suit till redemption — 

Rate of — Right of mortgagee. Ghulam iUahomEH 
V, KaJESHWaR. [see Ai. 1930-4U’ Voi. 1, Col- 1833] 
1.E.E, U94j; iiall, d53«l92 l.O.605 = 13E.E. 33o. 

"O. 34, E. 4 and. H. 35 — ’Mortgage suit — Fer-^ 

sonal decree tor costs — jft can be granted. 

Under 3. 35 read with O, 34, K. 4, any defendant, 
whether he is a mortgagor or a subsequent mortgagee or 
a purchaser of the equity ot redemption, can be made i 
p^sonaiiy liable tor costs in a mortgage suit if the; 
xtature of his defence or his conduct uemands that he j 
*|i^>uid be tnade But the mere fact i 

thai the mortgagor set up a plea of limitation which was 
a 7 i 4€ one* or that the subsequent purchaser of the 
morr^^ property purchased it for a very small 
amount, is no ]ttstihcation tor ordering costs to be re- 
covered personally from them. {Grille, C, J, and 
Furamh^J.) FraBHAKAR NIBKantH CHaNORa 
K^ x NarayanraO BE.E. (1943) Nag. 422=207 
BO, 214 = lb E.N. 24*1943 N.li.J. 159= A. BE 1943 
178. 


valid and not barred the Court would pass a personal 
decree. The relevant time for consideration whether an 
application for a personal decree under O. 34, K, 0, 
C. F* Code, is barred or not is not the date on which 
the application is made to the Court, but the date of 
institution of the suit by the plaintifi. In the case of a 
puisne moitgagee the latest date would be the liate when 
he files his written statement in the suit. {Kanin^ 
A, C. y. and Chagla, J.) AMRATJ.AL AMARCHANP 
t'. MULJl SaVCHANH. 2131,0.281 = 46 Bom. W* 
861=A.I.E. 1946 Bom. 169. 

O. 34, E. 4 (4) — Suit on prior mortgage— Sub* 

sequent mortgagee impleaded as party — Rights and 
remedies of. HEM CHANDRA Rov v, SuraDHAM 
Debya. [see {I, D, 1936-*40 Voh 1, Col. 1836.J 67 
I.A. S09=I,E.E. (1940) Kar. (P.O.) 271=72 

0.aBJr. 298 * 46 O.W.N. 263*1941 F. W.N. 63 (EO.}. 

O, 34, E. Applicability— Compromise deem, 

W hen a decree is passed in terms of a compromise 
and not in terms of R, 2 or R. 4 of O. 34* C. F* Codei 
R. 5 has no application. It may be that a final decree 
may be necessary if the compromise decree itself pro- 
vides for it. Unless it is so drawm up as to require a 
final decree, a compromise decree which differs in ih 
terms from R. 2 or 4 of O. 34, C. P, Code, must fc« 
treated as an executable dtscree. {Grtlle, 


^ ^ . i Niyogi, y.) RaTANLAL SaOARBAI. 

■0^ 94:^ a. ^'-Freliminary mortgage decree j 409«AJ.E. 1946 Hag. 

^^^r^felirnin^^mnrioaop f I 34* E. 5 —Applicability— Proceedings before 

O R 4 r p passed under j Debt Conciliation Board — Mortgage— Agreement pfo^ 

cTSe Taifo. ihe n™i “ ^ I « '‘‘fault Of paymeut-Sale-Deposit before confirm*- 

I:; IS® '‘“'‘‘final l»s to' ^ - -- l" . . .. 

KHIMJI V. 


te obtained Jivandas 

DINDOVAL SaAH, fiOC.WJI.4. 


tion of sale— Power of Court to treat deposit as 
ment. MADRAS DEBT CONCILUTION A%f 

14, (1946)2MX^,li7- 
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C, P. OODB f J908\ O. 84, E. 5. i 

■■ ■ .iQ. 34» "R. 5 — Applicahilitv — Sah Reei$irar\ 

under Chap, 27, Calcutta. Bi Court, Original Side \ 
Rules and Orders — Application hy mortsra^cr — Deposit ' 
of costs procedure, \ 

The provisions of O. 34, R. 3, C. P. Code, are ap* | 
plicabie to asa!^ bv the Registrar under Chapter 27 of 1 
the orieinal side Rules and orders of the Calcutta Hi^h j 
(^ourt. A mortgagor appivine for relief under O. 34, j 
R. 5, need not deposit costs alon? with the application. 1 
Tn most cases the mortgagee can furnish an estimate of i 
his costs and that estimate can he accepted or modified i 
the court and the court mav direct that a sufficient 
sumsbould be deposited when the application is made, 
or before the order is made on the application, provided 
the attorney for the mortgagee gives the usual under- 
taking to refund any balance that may ulHmafely be 
found due. But this course is unnecessary in a case 
where the mortgagor and the mortgagee have agreed that 
the mortgagee should retain the title deeds of the mort* 
gaged property until the costs have been taxed and the 
amount of the taxed costs have been paid to him. 
dWcPfair, /,") ShAMANGINT ROY v MAKATAKSHt 

R aKSHH*. 201 T.O. 464-15 R.C. 203-A T.R. 1942 
Cal. 44. 

O. 34, B-. 5 and Ss. 47 and 115 — Application 

//V attar hifiic crediir>r to make preliminary decree final — 
Order— Appeal — ReVisi on 

An order on an application under O. 34, R. 5, C. P. 
Code, by a creditor who has attached the preliminary 
decree to make the decree final, is an interlocutory order 
and it does not amount to a decree. An appeal against 
the order i*?, therefore, Incompetent. But a revision ap- 
nliration is maintainable where it involve.s a Question of 
iurisdiction, (Grille, C • I'- and Sm, A) KrtSHNA- 
BAT V PARVATT Bat. T.Ti Nag”. 885 = 

1944 K.ti.T. 479-A.T.E. 1944 Nag 298. 

0.34, R. 5 — Application under — Pfotice to indsr, 

meni-dfhtor — If necessary. 

The T,egislatare has not considered it necessarv to 
provide fora notice to the defendant on an application 
hy the plaintiff under O. 34, R, 5 (3) C. P, Code, for 
the passing of the final decree. The fact that as a 
matter of practice courts do issue a notice, does not 
entitle the defendant to claim a notice. As a notice is 
not necessary, the defendant can not of right claim that 
an exparte decree should he set aside. ( Mir Ahtnad , ,/.) 
.SaPHB SIMGH V. LACHHMAN SiNGH, 206 I.C. 315 
= 16 E. Eesli.l09=-A.XB. 1948 Pesh. 31. 

— - — '0. 34, E. 5 — Attaching' creditor of preliminary 
figeree— Tf can apply to make decree final. 

An attaching creditor of a preliminary decree for sale 
is entitled to apply to make the decree final. The at- 
tachment creates an interest in favour of the attaching 
creditor within the meaning of O. 22, R. 10 and he can 
file an application under 0. 34, R, 5f3) read with 9, 
146C. p. Code. (Grille, C, f. and Sen, /.') KRI- 
SHNA BAT PaPV ATT BaT. I.L.E. (1944> Nag. 886 
= 1944 N.T/.X 479« A J.E. 1944 Nag. 298. 

——0. S4, E. 5 — Decree for sale — Application of 
sale proceeds— ^Siihseqneni interest and costs— If can 
hatfe priority, 

Tn the absence of a direction to the contrary in the 
decree, the sale proceeds of the properties sold in execu- 
tion of a mortgage decree must be applied first in pay- 
ment of subsequent interest and costs, and thereafter the 
balance to discharge the principal sum declared as pay- 
able in the decree. 19 Lab. 403, Overr. {fPek Chanda 
Monroe and neckett. J f.') Tta RaM v. Sut aKHAN 
Mat.. T.X.E. (1941) Xah. 740*43 rE.X.E, 621*14 
B.X. 169*196 T,a 1941 I»h. ?ff 


0. P, OOEB (1908), O. 84, Ei 5. 

O. 84, E, 5 — ^'Dtfendani'^ — Right ta apply 

under — Suit on mortgage against manager of Hindu 
ioint family — Decree for sale — Rxecuti on— Right of 
f uni or member to apply under R. 5 for stoppage of 

sale. 

R. 5 of O, 34, when it sneaks of a defendant, means a 
'defendant' and does not mean anyboby who has 
an interest in the equity of redemption. But R. 5 must 
be read in coniunrtion with R. 1 and the practice which 
exists under R, 1. Tt is well settled that where the 
manager of a iolnt Hindu family is made a defendant 
in a mortgage suit, he sufficiently represents the other 
I T>^ember.« of ioint familiy, so that the other mem- 
bers are regarded, for purposes of R. 1 as being 
ioined as parties through the manager and as being suffi- 
ciently before the Court to enable them to be bound by 
an order for sale. Hence they must also be regarded as 
sufficiently before the Court to enable them to exercise 
I the privilege of stopping the .sale, conferred on ^defen- 
! dants' in the manner provided in O. 34, R.5, If an 
j applicant show^ that he is a member of the joint family 
1 which is rppresentpd hv the manager who is sued as 
j defendant, he is sufficiently a defendant under R. 1 and 
j can exercise the privilege conferred on n defendant under 
R. *i ( Prnumnnt C /. and Raiadkvaksfia, /.) TETaK- 

OBEBAT SHBTNTVAf; r> CpNTBAT. RANK Ojr TNOTA 

T.tt). 211 T.c. 288=45 Bom.L.R 

976=A.I,R. 1944 Bom. 35. 

O. 34. E. 5 — Final dtene — Tf must Imtariably 

he in areor dance with preliminary decree — Power to 
order sale of property not available for sale, though 
included in preliminary decree. 

A final decree should, no doubt, be made in accor- 
dance with the preliminary decree ; but where there is an 
obvious mistake in tbe preliminary decree, the Court is 
not bound to repeat that mistake, w’hen passing the final 
decree. Rarticularly in the case of a final decree for sale 
in a mortgage suit, the Court must not direct the sale of 
any mortgaged property which is no longer available for 
sale under the mortgage, though it is wrongly included 
in the preliminary’ decree. (Chafterii KunTa 

Bbhapi p. Bknttphar Panda. 7 Cut h T 

A9=rl07 t.c. 730=r!4 H.P. 350—8 EH 291 = 
23 P.L.T. 412=A.T.'R. 1942 Pat. 185 (2). 

O. 84, E. fi—Martfiafre suit — AfitUcaifm for 

final decree — Dissmissal of, decree having been satsified 
tinder S . IP, Madras Act IV of 1938*—/'/ iermiftaies 
suit — Right to apt>ly for final decree for balance due, 

K mortgage suit mmstbe considered to he pending till 
a final decree under 0. ^4, R. 5 (t) or (3) is passed, and 
it is open to the plaintiff to ask for a final decree to he 
made for the balance due to him under the preliminary 
decree. The fact that a final decree has been once refus- 
I ed on the ground that decree has been discharged under 
8. 19 of the Hadras Act IV of 1938, and that the order 
of refusal has not been appealed against within the 
period prescribed for appeal, does not preclude an appli- 
cation for a final decree for the balance, if any, found to 
he due to plaintiff. The refusal to pass a final decree i.*» 
not and cannot he a dismissal of the suit. (Wadsworth 
and Patanlali Sastri. //.) SUBBaYVa v. VpnKata 
Hakumantha Brush an a Rao. XX.E, (1942> 
Mad, 60=200 T.C. 520=15 E.M. 60=54 LW 
107=1941 M.W.N. 741=4 F.L.T. (H.C.) 280== 
A.X.E. 1941 Mad. 817=(1941) 2'MXJ. 125. 

O. 34, R. fi— Preliminary decree — Appeal— 

Decree on appeal— If final or preliminary decree— 
Final decree passed hy trial Court pending appeal from 
preliminary decree— 
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Where an appeal has been preferred from the preH- 
mmary decree in a mnrt^npe suit, the decree passed iiy 
the appellate Coiirt should be deemed to be the preii- 
rntnary decree which has to be made final under O. ?4, 
K. 5, before it can be recrarded as eyecn table. The fart 
that pendinfr apppal, a final decree is passed bv the trial 
Court, would not make the appellate derri^r from the 
prelirninary decree a final decree. {^Krhhno^wamy 
A wan p-£r afid Pa man, /■/ 3 T? a TwATCPT'^^HNAWA 

7 ^TdNOA bAO. TX.n. fl04S3 Mad. S04=r5>12 
I C 633=!fi "R.M. fiSfi—A.T.P. 1243 Mad. 442= 
(1243) 1 MX.L 

-.0.31,1?. 5 and 0. 23. B. 3 — Sraf^^ and 

r/ C. 34, 5— -// 7'’'W override P. 3—P7ra of 

faymini oaf of Caurf, if €an he ^one into ivJjen an 
caftan for a fnal decree i$ made, 

Snb-R. f3)‘ of T?. 3 of O. 34. C.T. Code, prvoides 
that Avhere payment i^; not made in accordance with snb- 
R. ft3, the Court '^hall on an application ntade by the 
plaintiff in this behalf pass a final decree. Sub-R. (1) 
for a payment beim? made into Court. As 
provision for an ap!>Ucation for preparation of a final 
decree is made under O. 34, R. 3. it beintr a specific 
provision on that particular suhiect it would override 
the general provblons of O. 33, R. 3. Hence xvhen an 
application for final decree is made on failure to deposit 
the decree amount in Court as provide^’ in the prelimi- 


chaser. Tt follows, therefore, that under this provision 
a stranger purchaser can get five per cent only on the 
amount he has actually paid in*o Court and not on the 
amount of the accepted final bid, and that a decree- 
holder purchaser who sets off his decree against the 
price can get nothing on the amount set off, {Khund, 
^^ r . A) Nation AT. Tobacco Co. of Tnota, Ltd. 
7'. A1‘afmodtnnt?;'^a Bfgam. I.L.B. (1943) 1 Cal' 
324=47 C.W.N. 147. 

O. 34, R. 5 (3) — Execution of mart decree 

— Decree- holder* s rizhi fa fraceed against sejharaie items 
of fro forty at different times. 

The intention of the legislature in enacting 0. 34, R. 5 
(3), C. P. Code, is to confer a right upon the mortgagee 
ordinarily to realise his security by bringing only a part 
of the mortgaged property to sale provided that he is 
satisfied that the sale of a portion of such property will 
be sufficient for the purpose of enabling him to realise 
his dues. If in execution proceedfngs against a portion 
of the mortgaged property only, the mortgagee fails to 
realise his full dues, there is no reason why he should 
not proceed against some other items of the mortgaged 
property; and it certainly cannot be said that by failure 
to proceed against the entire property he waives his 
right to do so in a subsequent execution case. {Fd^Uy^ 
A) ATtPUR ROTTF IK ABDTtp PAHTM. I.L.R. 
(1940) 2 Oal. 520=195 I.O. 134-14 R.O. 48=:A.I 
R. 1941 Cal. 205. 


nary decree and n payment out of Court is pleaded 
which is not admitted by the other side, it cannot he 
recognized and no inquiry as to such payment need he 
made. {Pennett and Azarwaf^ / A) ^TA^AN Thfa- 
TRF.S, TTB r/ ClNSHAW a'ND COMPANY. 18 Luok. 
71=200 T.C. 465=13 F.O. 6=124? O.A. 211 = 
1242 A.W.P. rC.C.3 192=1242 A.L.W. 237= 
1242 O.W.N. 276=A J.R. 1242 Otidh 358. 


— — O. 34, R. fi — Suh^nwrt^aoBiec made defendant in 
suit hy oritfinal mart^asi^e for sale-^Pretiminary decree 

Pi gki of su hmorifta m to apply far final decree — C. 

P. Code, S, 146. 

Having regard to the derivative character of a sub- 
mortgage as an assignment of the mortgage right hy^the 
original mortgagee by way of charge, there is no obvious 
reason why the sub-mortgagee, as a person claiming 
under the original mortgagee, hould not, on the general 
principle recognised in 8. 146, C. P. Code, be entitled to 
apply for a final decree for sale of the mortgaged pro- 
perty where the original mortgagee plaintiff fails to 
maRe such application. A sub-mortgagee made a 
defendant in a suit for sale brought by the original 
tnortgagee is entitled to apply for a final decree, where 
tbtf prelitnina^ry decree for sale has ascertained the 
amount due to him but contains no provision authori- 
sing hifn to make such an anplication on default of 
payment by the mortgagor of the' amount due to the 
original mortgagee. (PatnnfaU Sastri, A) Rata- 
MAYYFR V VfnKATASUBBA TVER, 1945 M.W.N. 
450-58 XW. 441- A.XR. l945’'Ma«l. 4fiS=(1945)?2 
122 . 

^O. S4t K. 5 (2) — 'Solatium of amtlon.-purchaser 

^Ri^ht of simn^er purchaser and decree'-holder^fur- 
chaser setting off decretal amount. 

The words ‘'purchase-money paid into Court by the 
: urchaser*’ which occur in 0.34 R,.fi (2), mean money 
actually so paid and not the entire purchase-money 
whether paid into Court or not. The words do not also 
include purchase- money set off against the amount of 
the decree, in cases where the decree holder is the pur- 


0.34, R . 5 ( 3) — Profe- - Power of Court-— Mort- 

stami property already sold for prior claimSurflm 
sale proceeds — Final decree declaring mort^a^eds ri^h\ 
to surplus proceeds— Po7ver of Court to pass—C, P. 
Code, S. 151. 

Where mortgaged property has already been sold in 
execution of a prior claim and the surplus sale proceeds 
are lawfully payable to the plaintiff mortgagee, there h 
no reason why the Court should not pass a final decree 
declaring the right of the plaintiff to recover the surplus 
sale proceeds. O. 34, R. .5, would be enough to empower 
the Court to do so, but if that rule be considered not 
wide enough to cover such a case, the Court may act in 
the exercise of its inherent powers under S. 151, C. P, 
Code. (Chatterii, /.) KtTKJA RRHART MISRA 
Benudhar Panda. 7 OutX.T. 49=197 X.C. 759=14 
B.R. 850=8 B.R. 291«2S Pat. X.T, 4l2«=A.X.B. 
1942 Pat. 185 (2). 

0. 34, K. 6 — Applicahility— Consent decree pr0‘ 

7>idi}i^ee for instalments— Char t^e created on shares of 
defendants — Default clause entiflinz plaintiff U 
recover 7 vh.ols amount en failure to pay two instalments 
—Ridht ^Iven to plaintiff to realise amount hy Sale of 
shares — Jf personal decree — Right to proceed against 
other property udtkout fresh personal decree — Construe* 
tion, 

A decree which directs payment of the amount is 
prima facie a personal decree. O. 34, C. P. Code, regu- 
lates the enforcement by suit of mortgages. The Court 
must read the decree as a whole, and • if a preliminary 
mortgage decree provides in the first instance that the 
mortgagor should pay the amount, not Into Court but to 
the mortgagee, the Court would not be justified in con* 
struing the decree as an executable decree for paym^ts 
because, taking the decree as a whole, it provides that 
there is not to be a personal decree for payment until the 
mortgaged property has been sold and a deficit h^ 
resulted. But there is no reason why one should apply 
the analogy of a mortgage decree to a consent dec^ 
which must be construed according to the language usmj; 
In the case of a consent decree, thepe is'^no Justific^hoiif 
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i 0. P. COBB (1908), O. S4, B. 8. 


for holding that by taking a charge upon specific pio- 
pert 5 \ the primary object of which is to secure the credi- 
tor against other creditors, the creditor abandons his 
right to proceed against other property of the debtor. 
Such an abandonment should not be presumed in the 
absence of language making clear the intention to aban- 
don. To hold that the creditor can only attach other 
property after obtaining a fresh order for payment is to 
ignore the fact that the decree already contains an order 
for payment. A consent decree directed the defendant 
to pav to the plaintiff a lump sum of Ks. 9,000 by yearly 
instalments of Rs. 2,000. There was a default clause 
making the whole amount payable on default of"payment 
of two Instalments. Then it provided that a charge in 
favour of the plaintiff for the decretal amount of 
Rp,. 0000 was given on certain shares belonging to the 
defendant ; it then went on; ‘‘Tf the defendant fails to 
pay the monies in time, the same should be recovered 
by sale of the said shares. The defendant committed 
default, and the shares were sold and realised Rs. 4,350, 
Subsequently the plaintiff took out a drakhast to recover 
the balance of the debt bv attachment and sale of a 
house of the defendant. The latter contended that the 
plaintiff having taken a charge on specific shares, had 
adandoned his right to recover the money by any other 
means. He also pleaded alternatively that if the plaintiff 
desired to proceed against other properties and had a 
right to do so, he must first of all proceed to get a 
personal decree for payment. 

that the decree amounted to an order for pay- 
ment and could be enforced by attachment and sale of 
anv of the defendant's property; and merely because the 
plaintiff protected himself against other creditors by 
taking a charge on part of the ^defendant’s property, he 
could not be held to have impliedly deprived himself of 
his right to proceed against any property or delayed its 
enforcement. , The plaintiff, having failed to realize the 
whole amount of his debt by sale of the charged shares, 
could proceed under the decree to attach any other pro- 
perty of the defendant which might be available. (2) 
That the decree did not in terms restrict the right of the 
plaintiff to proceed against any other property and it did 
contain a decree for personal payment and could there- 
fore be executed against the house of the judgment- 
debtor. {.Beaumont y C.J^^MacMfn and WassoodeWy 
//.) GuPAPPA GuPTJSHJDPAPPA AMARANG.TI 
VantchanT). (1941) Poxn. 299 “193 T.C. 

217*13 B.B. 319 = 43 ’Pom. Ii.B. 26=A.I.R. 1941 
Bom."90 (F.B). 

— O. 34, "R. 6 — Applicability — Mortgage decree 
for sa^e and providing for personal remedy in case of 
insuffciency of sale proceeds to satisfy decree — Mort- 
gaged property ceasing to be available for sale under 
decree— Right to apply for rorsoral decree without sale. 

PAPTnA" TK HAPIFH CFANrPABtJTTA. 
O. r>. 1936— *40 Vol. T, Col. 1843.] 191 1.C. 599 
= 13 B.P. 881=7 B.B. 231. 

— 0. 34, B. 6 — tjahlity — Hypothecation hy lessee 

of mineral s^ — Suit bv lessor to enforce hypothecation 
azciinsf lessee and suh-lessee^T?ecree-^Sale proceeds in- 
sufficient — Application for personal decree against sub~ 
lessees — Competency. 

The lessees of minerals hypothecated certain property 
to secure sums due by way of royalty; in a suit by the 
lessor for royalty against the lessees and sub-lessees 
praying for a decree for sale of the hypothecated pro- 
perty, a preliminary decree was passed and then a final 
decree also w’as made,. The hypothecated property was 
brought to sgle but the amount fetche^J at the sale was 


not enough to satisfy the whole decree. The lessor 
applied under 0.34, R. 6, C.P. Code, for a personal 
decree against both the lessees and the sub-lessees. 

Held, that no personal decree could be passed against 
the sub-lessees merely because they w^ere interested in 
the property. They were in no way personally liable to 
the lessor and therefore there could be no personal drcree 
against them. (Harries C. f. and Manohctr Ball,/.') 
JOVPAM NaPAVAN PHTVA PRASAD SlNGH. 193 
PC. 32=7 B.B.60S = 13 B.P. 534 = A.T.B. 1941 Pat. 
416. 

O. 34, B. 6 — Ljmifation— Mortgage — Suit 

by first mortgagee against mortgagor and second 
mortgagee— Application by second mortgagee 
for personal decree — Relevant date to decide 
Hmitatton. See C.P. Codf, 0.34, R. 4 (4). 46 
Bom.L.R. 851. 

O. 34, B. 6 — Mori gap'ee purchasing property in 

execution of mort^ag^e decree — Title to property — 
Right to apply for personal decree. 

It is a well-recognised rule that w^hen mortgaged 
I property is sold in execution of the mortgage decree, the 
interests of both the mortgagee and mortgagor pass to 
the purchaser. The same result is brought about bv 
the sale of the mortgaged property free of encumbrance 
in accordance with S, 138 of the C, P. Land Revenue 
Act. A mortgagee decree-holder who purchases the 
property obtains an absolute and unqualified title free 
from all encumbrances. But be is not debarred from 
applying for a personal decree for the balance of the 
decretal amount, {Grille, C. /. and Niyogiy /.) 
RATANLALf/, SagapbaI. X.L.B. (1945) Nag. 643 = 
1945 N.L.J. 409 = A.X.B. 1945 Nag. 239. 

O. 34, B. 6 — Personal deer er hof ore morf~ 

gaaed property is exhausted — Validity. 

Tt is true that normallv a persona! decree 
should not be passed at all until ^tbe mortgaged 
property has been exhausted, but if such a decree 
is passed it is not invalid. {Almofid, /.C, and 
Mahomed Thrahim. J.) Haji Nathg zk Niktci 
Dfvi. 204 T.C, 509=15 R. Pesh. 79=A.I.B. 
1942 Pesh. 85. 

O. 34, B. 6—Preliffiirary decree in suit ion 

mortgage against mortgagor and iansferee of the 
equity — Liberty to apply for personal decree clause 
— Transferee ef equity, if can plead that he is net 
a person from, rvhom the ^balance is recoverable'. 
Where a preliminary decree in a suit on a mort- 
gage against the mortgagor and a^transferee of 
the equity provided that the 'plaintiffs shall be at 
liberty to apply for a personal decree for the 
amount* if the sale proceeds are insufficient, it 
was held that the liberty to apply clause did not 
preiudge or decide what will happen when appli- 
cation was made, at any rate, where the applica- 
tion could be against either of two (B, or C.) and 
must in law fail as against C, but would succeed, 
prlma 'facie against R. and that it was open to the 
tran.sferee of the equity to contend^ that he is not 
a person from whom the balance is recoverable. 
(Stone, CJ. and Bose, 7.) Batjnath v. Ananp- 
RAO. 1942N.L.J, 144. 

• O. 34, B. 6 — Personal decree — Fight to — 

When arises^Plainf in mortgage suit net praying] 
for personal decree^Preliminary decree not re-' 
serving right to applyj^If bars right ip apply pfi 
proceeds of sale proving insu^cient. ' 
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a. T. OOT»B fl908), O. 34, B. 6. ; 

An application for a personal decree In a stilt , 
on amortpragels an application in the stilt and , 
onlv arises 'when it is found that the morlsrap’ed i 
properties have not realised siiffirVnt to nav off i 
the mortsfapre. The mortpi-ao'ee hns a rijrht to : 
apT>tv fora personal decree In siK'h rircnmstancj^s ' 
and his application ean only he made in the spit. ; 
The Court has no power to pass a personal ; 
decree until that eventnalitv has happened, j 
A'ferelv hecatise the plaint in the suit does not 
rontaln prayer for a personal decree, and the 
preliminary decree, does not reserve a risrht to 
apply for a personal decree, the ntalnflff Is not 
precluded from anplvlnijf for and ohtamlnor a per- i 
sonal decree when the coni'*ni?erinv hannen'?. 
(7 cachj C. /. and Ran, f.) Gopata- ' 

s wa,mt atahtrty.ap 7.' "NT “VDA ya'maswamt Ttn,A v»'»> i 
tT.I?. a<544^ Mad. 572=211 T.C. ^30=1(5 1?.M. 
.550=1043 M.W.N. 605?=5fi L.W. 649=A.T.K. 
1944 Mad. 65— rw^) 2 M.L.J. 501. : 

.^O. 34, "R. 6 — Right to a perftonal decree 

Batis — Reservation of hart of consideration with \ 
vendee for payment to mortgagee of property sold \ 
— B allure of vendee to pay mortgagee — ff i" 

shes a cause of action to mortgagee for a. Perso- \ 
nal decree-^Other requisites. 

Where In a sale of mortgfag’ed property, In the j 
consideration the mortp^ap'e monev due to the I 
mortprapree is made dehnneed to him and the I 
vendee falls to pay It, the latter does not hy vir- j 
tue of the sale-deed become a trustee for the ! 
payment of the dehanced money to the mort- ^ 
pragee so as to clothe him with the rijrhts to 
obtain a personal decree ap:alnst the vendee. 
But, if there is a subsequent atrreement between 
the vendee and the mortprapree for the payment 
of the mortprapre money, then Itronld he made 
the basis to fasten the nersonat liahtllfy on the 
vendee. (Misra.. f) TCati 'Rak Atttap 
L uck. 179—1944 O.A. (C.r,) 193=1944 A WF 
fC.C.) 198=1944 O.W.N. 278=AJ.F. 1945 
Oudh. 65. 

*0. 34, R. 7 — Decree for sale — Only mort" 
gagee can apply. 

Tt IS only the mortaagee and not the mortgacor 
who is entitled to apply for a decree for cale. 
(Almond^ Ztthpa Bfgam v. Sat tm Khan 

204 t.C, 242=15 R.Pesh. 73=A.T.R. 1942 i 
Pesh. 96. i 

'(as amenfledl In lOSOL O. 34, Pr. 7 ^2) and 

8 {V)>^Appluahiltiv and r(mstruction--TTsufi'ncfimr^ 
mort rngo-^Redemptim — PreUminary decree — Deposii 
pf amount hy mortgagor and prayer for delivery of 
propertp^Time Umif^limitaiion Act, Art, 131. 

So long as the suit is pending, the mortgagor has the 
right expressly given to him under O. 34. Rr. 7 (2) 
and 8 vl7» C. P, Code. The rights under these provi- 
sions are available to a mortgagor in the case of redemp- 
tion of a ttsufructuary mortgage -also, Courts should, if 
it is possible to do so, construe both the«e rules ’as 
applicable to suits for redemption of usufructuary 
mortgages as well. The mortgagor is not bound to take 
out an application within three years of the time fixeo 
for payment under the preliminary decree, and he can 
deposit the amount at any time so long as a final decree 
has not been passed, Art. 131, Limitation Act, has no 
application, fSomayya, /) ANGAWMAI v. MahO- 
MED SUIAIMAN LEBBAL 1946 M.W W 578 *= 58 t 
W.«2-(M4512M.X.J.2SS, 1. 


0. P. CODE ri908);o. 34, R. 11. 

“O. 34, F. 10 — Costs — Rule— ^Deposit under 

R. 83, T. P Act. hv suhseguent mortgagee— 
Deposit not of full amount— Mortgagor not made 
party — Prior mortgagee refusing to accept deposit 
in full settlement — Costs in later redemption suit 
— Right to. 

Tn a redemption action the Court h hound to 
give the mortgageehls costs of the suit unless 
the Court is of opinion that his conduct has been 
vexations or unrea.sonable so as to disentitle him 
thereto, “Nfor can he, when his conduct was 
neiTh#»r vexatiotic nor unreasonable, be made to 
nay the co«:ts of the person suing for redemption. 
The fart that n prior mortgagee refused to ac- 
cept a deposit- made by a sub'jennent mortgagee 
under S. 83, T. P. Act. when it is found that the 
deposit under S. 83 were not full and correct and 
that the mortgagors were not made parties to the 
application under 8.3 cannot amount to vexa- 
tious or Unreasonable condt^et on the part of the 
prior mortgagee qo a« to disentitle him to costs 
in a later suit for redemption by the subsequent 
’-'■’ortgagee. ( Ahdur Rahman and .^omavya, 7,7) 
ATtnatcsht AvvATt 7^ T\MATcrR ArHArwi?, T.LF 
fl943> Mad. 205-“205 T.C. 457=1.5 R.M, 873= 
55L.W. 413=A.T.R. 1942 Mad. 592=fl942) 2 
MX.J. 124. 

O. 34. B. 11 — Discretion of Court as to interest 

pendente lite. 

O. 34. R. 11 C, V. Code which must he read with Er. 

2 and 4, gives a discretion to the Court to allow interest 
up to the date for redemption on the amount founrl or 
declared due by the preliminary decree. The interest 
must be calculated at the contract rate unless the Court 
finds that such a rate is penal or excessive. The Court 
has no option to disallow intere'st at that rate, even If it 
he compound interest nnle.ss of course the rate is found 
to be penal. For the period subsequent to’the date of the 
nTeliminarv decree, however, the Court has under the 
rule the option to nEow or refuse interest, f rhaftrrii 
n>td Meredith, //'l MapHO FEaPad SYNTCH?/. 
Af aETJTHHAET StNGH. l98T.f1 BRlrrlSB.F. 837= 
7B.B. 641=22 F.L.T. 317*:AJ.B. 1941 Bat 378. 

.0. 34, B, 11 — Discretion of Court — Morfeagee's 

inaction — Delay in suing— Tf grotmd for disallowing 
interest before suit. 

O. 34, F. 11, C. V, Code, does not deprive the Court 
of its discretion to refuse interest in appropriate circum- 
stances. Where a mortgagee has been inactive for a 
long time and has not satlsfactorilv explained '*'such in- 
action for several years, rhe Court in a suit for sale can 
properly refuse interest prior *^to su’t. (Weston and 
Tyahi%,,ff') Httnt^atBAE V. FaTHKHAN T.L.F, 
fl942) TTatr. 452=204 LC. 574=15 B.S. 101= 
A J.B. (1943) Sind 59. 

34, B. ll — Interest from date of decree until 

real isation — P i ghi of mort ga gee— A gr cement of partis^ 
— Effect of, 

O. 34, R, 11, C.P.Code, makes a clear distinction bet- 
I ween two stages or periods, namely, the period between 
the date of the decree and the date fixed for redemption 
and the period between the date fixed for redemption 
and the date of realisation. Dnring both these periods 
the mortgagee is not as of right entitled to interest. 
Thiring the first period the agreement between the 
parties as to paymapt of interest has no inviolable 
s^ctity of Its ovTn. Tf the interest is legally recover- 
able and the Court in Its discretion thinks fit to allow It, 
then it has to be calculated at the agreed rate. In the 
second period (/, ef) after the date of redemption , the 
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0, P. OODJB (1908), O. 34, S. 11. 

agreement of parties has no force at aJJ and the matter 
IS lett entirely to tae discretion ot Court. ^Das, J.) 
NKMAI CaAND SEN v, KAM KEWAL SHA. O.W.JN. 
73d. 

— Q. K. ll — Interest iite — Discretion 
ot Court to reduce contracc rate. JAIGOBIND SlNGH v. 
DacHMI NakaIN KAM. q. D. iyoO-’4U Voi. i Cot. 
Ihoo.j 21 Pat. Lr.l‘. not* (i’.u.). 

— 0. 31, Ji. 11 — PtindtinU lU( interet — Power of 

Court to retuse. BlHAR MONEY-LENDERS ACT 

C1939)»S. 7. 1961.0. 677. 

0. 31* JEtr, 11 and 1 — Rate at wktch pendente- 

iite and future interest are to be awarded* 

It IS only at tne contractual rate mat the pendente Iite 
and iuture interest should be allowed under O. 34* Kr. 4 
and li. The interest may altogether* tor good reasons, 
be disallowed* but it interest is allowed it must be at the 
contractual rate. {^Allsop and Vernia, JJ,) 3Rij 
JIWAN Das V. SRlMATi iCAWAL LlBI. l.L.ii. (1912; 
^AU. y06:=:2U5 1.0. 207=15 jct.A, 3;0=iy±2 A.W.ii. 

330=1912 A.L,J, 616=1912 A.L.W. 596 
=A.i.ja. 1912 All. 111. 

“O. 31, ii. 12 — Construction and scope — Suit by 

puisne mortgagee — Prior mortgagee impleaded — Decree 
fer sale free of first mortgage with consent of first 
mortgagee — 7/ can be passed. 

In a suit tor sale brought by a puisne mortgagee to 
which the prior mortgagee is made a party, when the 
prior mortgagee consents to have the property sold free 
trom his mcumbiance on condition that he should be 
paid hrst out ot the sale proceeds, the Couit under O. 34 
K. 12, can pass a preliminary decree lor sale tree ot the 
hrst mortgage. It is not necessary that a decree for sale 
should have been passed before the date ot the consent 
ot prior mortgagee. The consent may precede the sale, 
{,Abdur Rahman, /,) KRISHNASWAMI PiLLAl V. CtiO- 
CKALINGAM CHETTlAK. 210 LU. 191=16 It.M. 397 = 
1913 M.W.iSI. 111=56 JL.W. 170=A.i.il. 1913 Mad. 
156-U913; l5Lli.9. 159, 

Or 31, B. 12 — Sale of property free from prior 

mortgage — PVfien may be ordered. 

Under O, 3l, R. 12. G. P. Code, the Court can direct 
a sale of the mortgaged property at the instance ot a 
subsequent mortgagee, free from any prior mortgage, 
only when the prior mortgagee gives his consent, and in 
that case he is bound to give the prior mortgagee the 
same interest in the proceeds of the sale as he had iii the 
properties sold. ^MuJeherfea aud Biswas, J/*) Row- 
3HAN JCHAN 2/. ABDUL KHALEQ. 202 1.0.303= 
16B.C.31«=1&G.W,N. 705=71 C.L.J. l=A.l.Ji. 
1912 Oai. 138. 

— O. 31, B, 13 — Applicability — Realisation under 

mortgage decree'— Method of appropriation, 

0» 34, R* 13 of the C. P, Code which lays down the 
method of appropriation of realisations under a mort- 
gage decree applies not merely to a case where a 
property is sold with the consent ot the piior 
mortgagee but also to other cases where there is no 
prior mortgage to consider and provide for, for instance, 
where there is more than one mortgagor and the moneys 
realised are from properties comprised in the mortgage 
and belonging to one or a few only among them. When 
moneys are realised in execution of a mortgage decree, 
in the absence of something in the decree itself to indi- 
cate that a contrary appropriation or application of the 
sale proceeds was intended or directed, the amount 
realised should first be appropriated towards interest 
and costs of the suit and the appeal and the balance 
alone should be applied to the payment of the principal 
amounU The provision in the decree for the payment 


0. P, OOI>B,(1908), O, 3S* E. 11. 

of the costs by the other defendants also does not 
alter the situation. {JCkandrasekhara Aiyar, /•) 
Sanyasappa Rao S'. Papin A iDU. A.I.B. 1915 Mad. 
392=C1945; 1 130. 

~0. 31»B. 13 and S. 151 — Order under O* 34 

R. 13— Remedy. 

No appeal lies against an order pas.sed under the pro- 
visions of R. 13 of O. 34. A revision also will not lie 
as m majority of the cases no question of law would 
probably be involved. An order under this provision 
might be gravely prejudicial to the parties concerned and 
in such a case it might be possible for the aggrieved 
parties to take action under the provisions of 8. I5l, 
C. P, Code. {Davies,) KaNWAL NaiN HaMIR blNGH 
V, Pan Mal Lodha. 1942 A.M.L.J. 61, 

"O. 13 {!)— Person '"interested in pro- 
perty** — Calcutta Corporation having statutory charge 
for unpaid taxes — Liability to pay such taxes* 

The fact that the Calcutta Corporation has a statutoiy 
charge upon the property sold for the unpaid taxes does 
not give them an interest in t hat property within the 
meaning of sub-S, (i; of R. 13 of O. 34, C. P. Code, 
The liability to pay the taxes does not rest on the mort- 
gagee but lies on the mortgagor who is in possession of 
the property, and the auction purchaser after his pur* 
chase will take the property subject to this statutory 
charge, The Court has, therefore, no jurisdiction to 
order the retention in Court of a portion of the sale 
proceeds in a mortgage sale for payment to the Calcutta 
Corporation. {Ghost and Mukherfea, JJ.) 8AT1SH 
Chandra DaSz/. Kama LA Bala DEVI, 75 C.L.J. 
363. 

O, 34, B. 14— Applicability — Bombay Land 

Revenue Code, Ss*3b and 37— bale of mortgaged pro- 
perty at instance of mortgagee to recover arrears of rent 
under rent note by mortgagor — Validity. See BOMBAY 
Land Revenue Code bg. 86 and 87. 44 Bom. 
BB. 597. 

O. 34, B. 14 — AppUcabiiity — Conditions — Mort- 
gage suit for sale — Decree for sale refused — Attach” 
nient and sale of mortgaged property in execution of 
money decree — If oar red. 

The plain language of O, 34, R. 14, C, P. Code* 
implies obviously that the claim arising under the mort- 
gage must be a claim for which the mortgage is still 
enforceable and upon which a suit could be brought. 
Where a suit for sale on the basis of the mortgage has 
already been brought and a decree for sale has been re- 
fused, It is impossible to hold that in such a case the 
provisions of O. 34 R. 14, can have any application. 
{Chatterfi and Meredith, JJ.) SiTaRAM v. LaCHMAN 
LaLCOSwami. 20Pat.76l=-199 X.O. 22*14 B.P. 
519=8 B.B. 481=23 Pat. L.T. 267 1942 
Pat. 50. 

O, 34, B. 14 — Applicability— Mortgage and 

lease back forming parts of the same transaction — Obtain'- 
iftg of decree for rent. 

Where there is a mortgage and a lease back forminjg 
parts of the same transaction and a decree for rent is 
obtained by the mortgagee against the mortgagor it is a 
decree for an amount arising under the mortgage and 
hence according to 0. 34. K, 14, if the mortgaged pro- 
perty is to be sold a separate suit must be instituted for 
chat purpose. {Davis.) MOHAMMAD SayBED v. 
Imam All 1943 A.M.L7 J. X, 

-O. 34* B. 14 — Applicability and scope— Mort^ 

gagee purchasing one Hem of mortgaged property direct- 
ed to be sold first under decree at sale for Govirnment 
revenue — If trustee far pnrekaser of other items— Pur” 
chase if iemBd under O. 34^ M* 14— Trusts Aet^ S* 90. 



12 % 


1295 


THE gUlNQUENNIAl- DIGEST^ 1941— 1S4S 


O9 JP. OODJs:^ O, ii. 14,^ 

The oaiy limitations which loiwr the power of a 
mortgagor to purchase the uiortgugeci property are those 
contained in O, o4, K. 14, C. Code and S. 90 of the 
Truats Act. The ionner aims at afitoramg to the mort- 
gagor a measure of protection against the mortgaged 
property being sold at a disadvantage, while the latter 
IS much Wider in scope preveniuig, as it Uoes, persons 
standing in a special relationship to certain others, rroin 
taking advantage of their position to secure a beaeht to 
themselves in derogation of the rigtus ihose otners. 
Where a mortgagee who has obtained a deciee for sale 
of two Items of mortgaged properties, the decree 
directing that the fust property should be sold hrst and 
then only if it is necessary the second property should j 
be sold, purchases the fust property at a sale for arrears 
of revenue for a very low price it cannot be said that the 
purchase by him at such sale can be ignored either on 
the ground of its being prohibited by O. 34, K. 14, 
C. T. Code, or on the ground that tiie mortgagee m 
purchasing it is only a trustee lor owner the purchaser 
of the second Item Iroin the mortgagor, it cannot be 
said that the morigagee owes a legal duty to the pur- 
chaser of the second item which would stand m the 
way of his acquiring the property for himself at the 
revenue sale with the obfect of getting round the restric- 
tions placed on him by the decree. The mortgagee 
decree holder is m no sense in a hduciary position m so 
far as the purchaser of the second item is concerned, and 
in purchasing the hrst property he caiinot be deemed to 
have availed himself of any special position he held. 
When these two conditions are not satishcd, the fact, 
that he gains an advantage to the prejudice ot the pur- 
chaser of the second item cannot atfoid any ground of 1 
relief to the purchaser of the second item, bo long as ! 
the revenue sale is not due to any wrongful conduct on i 
hia part, there is no reason why the mortgagee should 
be held to be in a worse position than a stranger pur- 
chasing at the revenue sale and obtaining a clear title 
incapable of being assailed by anybody. When he is 
ttuder no duty to pay the revenue clue on the hrst pro- 
perty and when he does not scheme to bring about a 
default in its payment, his position is not different from 
that of a second mortgagee, who purchases the mort- 
gaged property at a sale by the hrst mortgagee in 
exercise of a power of sale. Ihe law does not, subject 
to certain well-known exceptions, prevent the wary and 
the diligent from taking advantage of their less fortu- 
nate feiiowmen, if the latter do not exhibit that degree 
of alertness which is necessary for the protection ol 
their interests. i^Krtshnaswamy Ay^angar^ and ! 
KuniU Mammi //.) Govijsdarajam Titlai ». Ala- 
OAPTa CHiilTTlAK. (1943) Mad. 4lh = 207 

1.0. 6a6«16 B.M, i21=c6h X«.W. 7h5«194:a M.W.N. 
S2B«A.X,B. 1913 Mad, 1 M.UJ. 477. 

— O. 34, B. 14 — App/ica^iiUy — Usufructuary 

morigagi-^Leasi Nsck t0 mortgagor — Default in pay- 
mmt of rent under lease — Decree for tent in suit dy 
mortgagee — Attachment ajid sale of mortgaged property 
in exectition^PermissibilHy, 

Where a mortgagor after mortgaging his house with 
possession takes the property back on lease for rent 
undertaking to pay rent every month and agrees that on 
default in payment of rent the mortgagee would be 
competent to realise the rent by suit, a decree obtained 
by the mortgagee in a suit for rent cannot be executed 
by attachement and sale of mortgaged property. O. 34. 
K. 14 applies so as to bar the sale of the mortgaged 
property in execution of the deciee on the lease. ^Jfael 
Alt and Varma^ JJf) * NANKKJESHWAR PraSAD v. 
diUip Q9gja> Kam. 32 PlAt. 297-203 1.0, 437 


UOi3B.(l2dd;,^0. 34, B. 14, 

B.P.ti9=»24 P.L.T. Zdo^li) B.B.„54=194S P.W.N 

25-A.I.B. 1943 Pat. 232. 

— — O. 34, B. 14 — ApplicabilUy-^Usuftuctuxr^ 
mortgage — Lease bacfe to mortgagor — Rent due under 
tease — Decree for sale of e<iuity of redemption in niort^ 
gaged property—/ f barred — Mortgage and lease — if 
one transaction — (/uesttm of law. 

It is true that U. 34, K. 14, has been enacted for the 
beneJit of mortgagors. But it does not mean that a 
mortgagor should be entitled to pray m aid the ptovi- 
iiions of the rule m ail cases in which the mortgagee has 
entered into some sort of arrangement with his mort- 
gagor w'lth lespect to the properties mortgaged. There 
la no warrant for the conteiition that simply because a 
claim has arisen between two parties who happen to be 
mortgagor and mortgagee in respect of certain dues 
arising from the possession of tne mortgaged property 
such a claim can be said to have arisen under the 
mortgage. The rule will apply and the mortgagor cau 
secure the benehc of the rule only in those cases where 
It can be reasonably inferred that a decree for payment 
of money has been passed against the mortgagor ia 
satisfacuou of “a ciaiin arising under the mortgagor,'’ 
m other words, only in those cases in which the Court is 
satisned that ihe transaction in question was a part anii 
paicel of the mortgage, transaction itself. Where a 
mortgagor executes a usufructuary mortgage and then 
takes the mortgaged property on lease under a patta 
agreeing to pay rent to the mortgagee annually if it 
appears on a reasonable construction of the documents 
that the propecues are given in security not only for the 
principal amount secured but also for the interest accru- 
ing thereon and that the second document, lease, is in 
reality only a device to ensure regular payment of 
interest which also is secured on the same mortgaged 
properties, it may generally be said that the two docu- 
ments are parts of the same transaction. In such a case 
if the mortgagee obtains a money decree against the 
mortgagor as lessee for rent in arrears under the lease 
patta, Such a decree cannot be executed by attachment 
and bale of the equity of redemption in the mortgaged 
property, 0.34, K. 14 applies to such a case and is a 
bai to the mortgagee executing his money decree by 
attaching and selling the equity of redemption of the 
inoitgagoi in the mortgaged property. The moitgagee 
has to bring a suit for sale for payment of the principal 
sum as also all the interest aue after the lapse of 
period hxed for the payment of the mortgage dues. The 
question whether the two transactions are part and 
parcel of the same transaction is not a question of tact, 
but one of law which can be raised in second appeal. 
{/^ael Ait 6\y, and Sitiha^ /.) UMESHWAR FKASaD 
! biiMGHA e/. Dwakika FkaSab. 22 Bat. 320«2i3 
iTO. 17«ia ii.B. 653«4tt B.JP. 

I Bat. 6. 

O. 34, B 14r~-Applicabiiiy - Usufructuary 

mortgagor withholding possession of khudkasht plots 
from mortgagee — Decree for possession and damages-^ 
Equity of redemption^ if can be sold in execution. 

Where after the execution of a usufructuary mortgage 
I the mortgagor does not deliver possession of the khud" 

\ khast^ though he had not acquired any exproprietary 
; lights in them and the mortgagee thereupon obtains a 
, decree for his ejectment and also damages, the damages 
: merely represents compensation for the usufruct to which 
! the mortgagee was entitled and hence he cannot bring 
I tne equity of redemption to sale in execution of the 
i decree for damages by virtue of O. 34, R. 14, C. 
Code, ifShirreiff JJkf, and Sat he, A,M/) AtaI. 3ijsGH 
». ANAJND SWARUF. 4241 B.D. 1134 =» 1.241 
(3upp.) 942-1241 (MV.) 1173. 
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C. P. CODE (1908), O. 34, R. 15. 

O. 34, Rr. 15 and 6 — ApplicabiUty— 

Money decree with declaration of charge. 

If in a suit instituted to enforce a charge a 
preliminany decree for sale is passed, the sale 
o^f the property must no doubt precede any 
personal decree under O. 34, R. 6, C. P. Code. 
But when there has been no decree for sale, and 
the decree is Really a money decree with a decla- 
ration of a charge for the amount decreed, 
there is no room for the operation of O. 34, 
R. 15 for the decree is not in a form contem- 
plated by the earlier rules of O. 34. (Weston, 
I.) Isso V. Rattan Chand. I.L.R. (1942) 
Kar. 168=202 I.C. 296=15 R.S. 30=A.I.R. 
1942 Sind 83. 

O. 35, R. 5 — Scope — Landlord and 

tenant — Interpleader suit by tenant against land- 
lord and stranger — Maintainability. Yeshwant 
Bhikaji V. Sadashiv Govind. {Sde Q.D. 1936- 
^40, Vol. I, Col. 1856.] I.L.R. (1940) Bom. 
842=191 I.C. 655=13 R.B. 191. 

O. 37, R. 7 (1) (c) (l)-Scope and ef- 
fect of — Mortgagor’s right to redeem — When lost 
— Failure to pay amount within time fixdd — Effect. 

When a preliminary decree in a suit for Re- 
demption of a saripe'shgi mortgage fixes a time 
for payment of the amount declared due under 
the mortgage, under O. 34, R. 7 (1) (c) (1), 
C. P. Code, default in payment of the amount 
so declared due within the time fixed does not 
operate to debar the plaintiff mortgagor from all 
right to redeem the mortgaged property. (Fasl 
AH, C. J . and Panic, I .) Azim v. StJLrAN. 24 
Pat. 575. , ^ 

O. 38, Rr. 2 and 3 — Arrest before judg- 
ment — Debtor finding surety iindir 0. 38, R. 2 — 
Surety obtaining discharge after passing of decree 
under R. 3' — Necessity to call upon defendant to 
find fresh surety — Proper procedure. 

A plaintiff obtained an order under O. 38, C. 

P. Code for the arrest of the defendant before 
judgment. The defendant found surety under 
O. 38’, R. 2. This surety, after decree, applied 
for his discharge under 0. 38, R. 3 and the 
conditions being fulfilled he was discharged. The 
Court thought that the decree having been passed, 
O. 38 was no longer applicable, but that some- 
thing in the nature of proceedings under S. 51 
of C. P. Code was. On revision, 

Held, as the arrest of the debtor was made 
under 0 . 38, the proceedings must continue under 
that order. The Court must therefore call upon 
the defendant to find 'fresh security under R. 3 
and if h«e fails to comply with that or any order 
under R. 2 or 3, the Court has a discretion to 
commit him to prison. ](Bell, J.) Mahomed 
Usman &: Co. v. Kunhamu. 210 I.C, 564=16 
R.M. 455=56 L.W. 33=1943 M.W.N. 124= 
A.I.R. 1943 Mad. 366=(1943) 1 M.L.J. 87. 

O. 38, Rr. 5 and 6—Applicability\Con- 

ditions— Disposal of property subsequent to^suit 
—Mf condition precedent — Disposal made before 
suit — If may be relied on in support of applica- 
tion for attachment. 

There is no justification for the view that in 
order that Rr. 5 and 6 of 0. 38, C. P. Code, 
should apply there must be a transaction subse- 
quent to the institution of the suit. There ^ is 
nothing in the plain words o’f the rules which 

Q. D. 1—82 


^ C. P. CODE (1908), O. 38, R. 5. 

would make a transaction subsequent to the insti- 
tution of the suit a condition precedent to the 
application of Rr. 5 and 6. R. 5 refers not tO' 
the past but to the future. It refers to a de- 
fendant who with a particular intent is about to 
dispose of the- whole or part of his property. The 
fact that he has done so after the institution of 
the suit may be strong evidence of the 'future in- 
tention provided he has any property left. But 
transfers before the institution of the suit may, 
as evidence of conduct, be evidence of intention 
after the institution of the suit. 

^Weston, J. — Action under R. 5 of O. 38, C, P. 
Code, is preventive to provide against future at- 
tempts o'f the defendant to place his assets beyond 
the reach of the potential decree-holder, and is 
not punitive in order to punish such acts of the 
defendant committed either before the suit was 
filed or before presentation of the application 
under the rule. An application under R. 5 
may be made at any stage in the suit ; if a de- 
fendant, having knowledge that a suit will be 
filed against him begins disposal of his property 
with the intention of obstructing or delaying fiie 
execution of a decree likely to be passed against 
him, there is nothing in R. 5 which debars the 
plaintiff from applying under that rule at the 
time he files his suit, and 'from relying in sup- 
port of his application not on ^disposals made 
subsequent to the filing of the suit or subsequent 
to service of suit on the defendant, but on dis- 
posals made before the suit has been filed. 
(Davis, C. J. and Weston, J.) Bishambardas 
& Co. V. Sachoomal Kotoomal. I. L. R. 
(1941) Kar. 362=197 I.C. 291=14 R.S. 99 
=A.I.R. 1941 Sind 178. 

O. 38, R. 5 — Applicability — S^lit on 

mortgage governed by Dekkhan Agriculturists' 
Relief Act — Dicree — Subsequent application for 
attachment before judgment — Maintainability. 

Once the Court passes a decree in a mortgage 
suit governed by S. 15-B of the Dekkhan Agri- 
culturists’ Relief Act, the suit is terminated, and 
is no longer pending as in the case^ of an ordi- 
nary mortgage suit after the preliminary decree. 
An application for attachment before judgment 
after the decree is therefore not maintainable 
because such an application is one made in the 
stage of the execution and cannot be regarded 
as an application “at any stage of the suit” 
within the meaning of O. 38, R. 5. (Divatia 
and Sen, //.) Gopaldas Hirialal v. Mahadu 
Dagdu. 205 I.C. 100=15 R.B. 344=44 Bom. 
L.R. 855=A.I.R. 1943 Bom. 24. 

O. 38, R. 5 — Attachment before judg- 
ment — Raising of an allowance of claim— ^Suit by 
creditor under O. 21, R. 63 — Suit ^dccre/d on ap- 
peal — Effect — Attachment — If re'vives wn success 
of creditor on appeal. 

The raising of an attachment on the success 
of a claim proceeding is only provisional and 
the attachment revives and is restored on the 
success of the suit by the attaching creditor. 
It makes no difference that the attacliment was- 
before judgment and that the suit under O. 21,. 

R. 63, to set aside the claim order is decreed^ 
only in the appellate Court. When the 
suit o'f the creditor succeeds, the order allowing 
the claim stands cancelled and the order of dis- 
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C. P. CODE, (1908), O. 38, R. 5. 

missal passed on the application for attachment 
S also vacated and the previous state ot things 

=56^l!w^. 372-1943 M.W.N. 447-A.I.R. 

1944 Mad. 126=(1943) 2 M.L.J. 21. 

2 o 38 R. S—Aftachvient before judg- 

ment—Duty of court to call upon defendant 

to furnish security. ^ ^ n 4 . 

Under O. 38, R. 5, C. P. C the Court ha, 
to call upon the defendant to furnish security 
first before ordering attachment be’iore judg- 
ment (Jl«i- Ahmd, I.) Bhag Chand 
S uTAN Singh. 199 I.C. 209=14 R. Pesh. 

70 — A. I R 1942 Pesb. 17. 

Id 3*8, R. 5 and 0 . 34, R . 6-— Mortgage 

suit— Personal decree not passed— Jurisdiction 

to order aftachnicni. _ 

The Court has jurisdiction in a mortgage suit 
to order an attachment before Judgment under 
the last clause of O. 38, R. S, C.P.C., although 
a personal decree has not been passed under 
O 34 R 6 C.P.C. The words “any decree that 
may be pa!ssed” in O. 38, R. S 
enough to cover a possible decree. Ahmad, 

J.) Bhag Chand v. Sujan Sihgh. 199 I.C. 
209=14 R- Pesh. 79=A.I.R. 1942 Pesh. 

17 

Q 38 R 5 — Non-compliance ivith the 
rule as to issue of notice— If affects validity of 
etUachment. . , . 

The omission to issue a notice as requuca by 
R. 5 of 0. 38 is nothing more than a mere 
irregularity and cannot affect either the juris- 
diction of the Court or the validity of the at- 
tachment. {Mulla. /.) Budhoo Lal ^ Sob^- 
RAM Tewam. 1943 A.L.W. 390-1943 O.W. 

N. (H.C.) 233. . , , . 

.Q 3 s 5 — Order refusing aitachment — 

^M^^'order refusing attachment before judg- 
ment passed a^cter issuing notice to the opposite 
party to show cause under 0, 38, K. 5, is nor 
.appealable. (Niyogi and Dighy, //.) Robello 
Labhasingh. I.L.R. (1943) ^ 

I C 479=16 R.N. 208=1943 N.L.J, 504- 
A.I.R. 1944 Nag. 30. , , 

O. 38, R. Procedure under, not fol- 

Jowed—Orddr of attachment before judgment— 

f[f valid. _ . 1 . X. 

O. 38, R. 5, C. P. Code, is merely directory. 
It does not lay down any condition precedent to 
the accrual or exercise of the Court’s jurisdic- 
tion but only prescribes the mode in which^ tr^ 
'Court’s admitted jurisdiction is to be exercised. 
An order of attachment before judgment is, 
therefore, hpl uull and void on account of the 
omission to\ follow the procedure laid down 
therein, but isWy an irregularity which is cured 
by acquiescence of the parties adversely aSect- 

ed {Niyogi aftd\Digby //.) Dhian Singh ^ 
Seceeiary oe Sti4ie. I.L.R. (1945) Nag. 121 
=1945 N.L.J. \ 62=A.I.R. 1945 Nag. 

^ 7 . \ 

O. 38, 'R.\5Scope of— Grounds for 

■attachment before judgment — Inference from 
circumstances. \ ... 

O 38 R. 5, sets out\the conditions necessarys,, 
I 3 to be ’fulfilled before \an attachment before 
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C. P. CODE (1908), O. 38, R. 11. 

judgment can issue. The Court must be satis 
fied that a defendant is about to transfer hij 
property in order to defeat or delay tlie interest 
of the creditor, who seeks to obtain a decree 
against the debtor concerned. Where a debtor 
liad transferred more than 80 per cent, of his 
property including his residential house and had 
also changed the name of his firm, the circtita- 
stances justified an order under O. 38, R. 5. 
(Davies.) Ram Sarup v. Chiranji Lal. 1941 
A.M.L.J, 30. 

-O. 38, R. 6 (2)~AppUcabiUty— Interim 


attachment — Snbse(iuent dismissal of application 
for attacliment after hearing parties — If order 
under R. 6 (2) — Appeal. Sec C. P. Code; 0.41 
R. 1 (q). 44 Bom.L.R. 855. 

•O. 38, Rr. 9 and 11 — Dismissal of suit 


— Subsequent review and decree for plaintiff in 
siiit — Effect on attachment before judgment— If 
restored to benefit of plaintiff— Alienation after 
decree on rehearing — Ef void. See C. P. Code, 

S. 64 AND 0. 3S, Rr. 9 and 11. ,(1943) 1 M. 
L.J. 394. 

O. 38, R. 10 — Applicability and scope— 

Attachment in c.rcciitionSnh sequent sale k 
pursuance of contract of sale entered info before 
al tachment — If void — Ddcree for specific per- 
formance of contract and conveyance through 
Court — If prevails over attachment effected 
after agreement of sale — C, P. Code, S. 64. 

The principle laid down in 0. 38, R. 10, is not 
limited to attachments before judgment, but ap- 
plies to all attachments whether before judg- 
ment or in course of execution. Where in pur- 
.suance of an agreement to sell entered into 
before the attachment the attached property is 
purcha.sed by the vendee after the attachment, 
such purchase would prevail against the attach- 
ment. Where after the attachment the vendee 
files a suit for the specific performance of the 
contract of sale entered into before and the 
Court enforces the execution of a conveyance, 
.such a conveyance is not a private transfer 
under S. 64, and cannot be held to be void 
against the attachment. (Divatia, J.) Yesh- 
WANT Shankar v. Pyaraji Nurji. 206 I.C. 
567=15 R.B. 418=45 Bom.L.R. 208=A.L 
R. 1943 Bom. 145. 

O. 38, R. 10 — Scope — If controls S. 64. 

C. P. Come, S. 64. 44 Bom.L.R. 874. 

O. 38, R, 10— Scope — If controls S. 64 

— Attachment before judgment — Contract of sale 
entered into before attachment— Effect— Decree- 
holder’s rights — Right to bring property to sale. 
Sed C. P. Code, S. 64 and O. 38, R. 10. 4S 
Bom.L.R. 206. 

•O. 38, R. 11 — Scope and effect of;- 


— — — — V/. . J,x— OLUpC V* 

Attachment before judgment of two properti^ 
in two jurisdictions— Decree— Execution apply 
cation for sale of one property — ^Dismissal - for 
default of decree-holder under O. 21, R. S/j— 
Attachment of other property not covered by 
application — If ceases to exist. See C. P. Cobb, 
O. 21, R, 57. (1943) 1 M.L.J. 225. ^ ; 

O. 38, R. 11— Scope— Attachment befoiy 

j udgment— Subsequent decree — Execution— LinD- 
tation — ^Decree if kept alive until removap of 
attachment. Sed Limitation Act, Aex. 
(1944) 2 M.LJ. 192 (P.B.). 
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O. 39 — Scope — If exhaustive — Inherent 

power to grant temporary injunction. See C. P. 
Code, S. 151. 24 Pat. 496. 

O. 39, Rr. 1 and 2— Applicability — 

Injunction to restrain execution for possession.^ 
An injunction to restrain the execution of 
decree for possession cannot be granted either 
under O. 39, R. 1 or R. 2 pending suit for 
declaration of title. {Davies.) Ram Pal v. 
Chhagan Mal. 1941 A.M.L.J. 23. 

O. 39, Rr. 1 and 2 and Ss. 24, 36 — 

Applicability of 0. 39, R. 2 (3 ) — Injunction 
under R. 1 — Enforcement — Procedure — Such 
proceedings, if transferable — Effect of transfer 
on interim orders. 

Sub-R. (3) of R, 2 of O. 39, C. P. Code does 
not apply to injunctions issued under R. 1 of 
0. 39, 'but applies only to injunctions issued 

under R. 2 of that order. The enforcement of 
injunctions issued under 0. 39, R. 1 is to be 
under the provisions of S. 36 and O. 21, R. 32, 
C. P. Code. The proceedings for the enforce- 
ment of an injunction under 0. 39, R. 1, are 
transferable under S. 24, C. P. Code. On the 
analogy of S. 37, C. P. Code, a Court which has 
passed an interim order ^yhich requires exe- 
cution, ceases to have jurisdiction in the matter 
of enforcing the order, when it ceases to have 
jurisdiction to deal with the suit and conse- 
quently the power of enforcing the order lies 
in the Court which would deal with the interim 
proceeding's, -if it began ,at that time. (Allsop 
and Braund, JJ.) Dulhin Jakak Nandini 
Kunwari V. Kedar Narain Singh. I.L.R. 
(1941) All. 295=194 I.C. 166=13 R.A. 474 
^941 A.W.R. (H.C.) 51=1941 O.A. 

(Supp.) 65=1941 A.L.W. 53=1941 A.L.J. 
46=1941 O.W.N. 48=A.I.R. 1941 All. 140. 

O. 39, Rr. 1 and 2 (3) and O. 21, 

R. 32 — Disobedience of injunction-^Punishmeni. 

Disobedience of an injunction issued under 
0 39 R. 1, C. P. Code, is not punishable under 
O! 39, R. 2 (3), but can be dealt with under 
O. 21,’ R. 32 read with Ss. 36 and 58, C. P. Code. 

0. 39, R. 2 (3), C. P. Code, applies only to 
injunctions issued under R. 2 of the order. 
(Grille, C.J. and Puranik, /.) Pannalal Bose 
V Seth Shreeram. I.L.R. (1945) Nag. 336 
=1945 N.L.J. 150=A.I.R. 1945 Nag. 134. 
. 39, R . 1— Grant of temporary injunc- 
tion — Powers of Court. 

The powers of a Court to grant a temporary 
injunction are not limited to the cases where a 
perpetual injunction can be granted. {Das, /.) 
Baldeo Das Bajoria v. Governor of the U. P. 

1. L.R. (1944) 1 Cal. 181=A.I.R. 1945 

Cal. 44. . . . ^ . 

-«0. 39, R, 1 — Interim injunction — Grant- 
ing of conditions— Discretion— Applicant failing 
to make out even prima facie case. Madhorao 
Narayanarao V. Yadaorao. [See Q.D., 1936-’40, 
Vol. I, Col. 1867.] I.L.R. (1941) Nag. 578. 

-O. 39, R. 1 — Interlocutory injunction 

based on cause of action arising after suit— If 
can be granted. 

A Court cannot grant an interlocutory injunc- 
tion based upon a cause of action arising after 
tie suit is filed and which cannot, therefore, 
possibly form part of the cause of action in the 
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suit as framed. {Das, I.) Baldeo Das Bajoria 
V. Governor of the U. P. I.L.R. (1944) 1 
Cal. 18i=A.I.R. 1945 Cal. 44. 

O. 39, R. 1 — Interlocutory mandatory 

injunction — Grant of — Effect of delay — Infrucfu- 
ous order — If can be made. 

Jt is essential that a party applying for an 
interlocutory mandatory injunction should conie 
to Court as early as possible. Any delay on his 
part which is not sufficiently explained, is fatal 
to his application. The Court should not make 
any interlocutory order which will be infructu- 
ous for all practical purposes. {Das, J.) 
Baldeo Das Bajoria v. Governor of the U. P. 
I.L.R. (1944) 1 Cal. 181=A.I.R. 1945 
Cal. 44. 

O. 39, Rr. 1 and 2 (3)— Scope and 

construction — Disobedience of injunction order — 
Remedy — Power of court to^ punish — Contempt 
of court — Interpretation of statutes. 

Disobedience of an order of injunction issued 
under O. 39, R. 1, C.P.C, is punishable under 

0. 39, R. 2 (3). The two rules must be read 
together. All parts of statute should be so 
construed that they do not run counter to each 
other and the very object of the enactment is 
not frustrated. 

Das, J. — Disobedience of an order of injunc- 
tion passed under O. 39, R. 1, C.P.C., can be 
punished by the High Court as a contempt of 
Court, apart from the power of the Court 
whose order has been disobeyed to punish under 
R. 2 (3). {Manohar Lall and Das, JJ.) 

Sitaram V. Lachminarain. 24 Pat. 606= A. 

1. R. 1946 Pat. 47. 

O. 39, Rr. 1 and 2 — Temporary injunc- 
tion against person outside jurisdiction — Inhe- 
rent power of High Court to grant. See In- 
junction — Jurisdiction. 49 C.W.N. 172. 

O. 39, R. 2 — Temporary injunction— 

Grant of — Principles — Quesiio{ns to he consi- 

dered by Court. 

It is well-established that in granting or re- 
fusing a temporary injunction under 0. 39, R. 2, 
C. P. Code, the Court would primarily^ consider 
two questions: (1) whether the plaintiff has 
made out a prima facie case, and (2) on which 
side would lie the balance of convenience or 
inconvenience. fLobo, J.) Uttam Chand v. 
Alumal. I.L.R. (1943) Kar. 504=212 I.C. 
545=16 R.S. 266=A.I.R. 1944 Sind 107. 
O. 39, R. 2 — Temporary injunction — Per- 
son in possession in pursuance of contract of sale 
— Suits by for specific performance and injunc- 
tion — Application for temporary) injunction — 
Competency. 

The considerations in respect of an application 
for a temporary injunction are rather different 
from those for a permanent injunction. In a 
suit by a plaintiff who was in possession in pur- 
suance of an agreement of sale in his favour for 
enforcement of his contract of sale and for in- 
junction restraining the de*iendants from inter- 
fering with his possession, the plaintiff also ap- 
plied for a temporary injunction. 

Held, that as the plaintiff was in possession 
and as it was not certain that he would not suc- 
ceed in obtaining a permanent injunction, an 
order granting a temporary injunction would be 
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justified. {Ilonmll, J.) Gopala Rao i/. \hN- 
katk'VMAyya. 220 I.C. 174=1944 M.W.N. 
71==57 L.W. 150 (1)=A.I.R. 1944 Mad. 
254=:(1944) 1 M.L.J. 51. 

O. 39, R. 2 (1) — Principles on which 

Courts ivonld exercise their po^ver tOt grant in- 
i unction under. 

The power of the Court to issue an injunction 
under this rule is not circumscribed by any limi- 
tations but the power is not arbitrary and must 
be exercised according to sound judicial princi- 
ples. The rule that is generally followed is to 
grant an injunction according as^ to on which 
side the balance of convenience lies. (ThoniaSj 
C.J. and Ghulam Hasan, J.) Mafieshwar Da- 
YAL Seth v. Yuvraj Dutta Singh. 1945 O.A. 
(C.C.) 237=1945 A.W.R. (C.C.) 237=1945 
A. L.W. (C.C.) 315=1945 O.W.N. 350. 

O. 39, R, 2 (3 ) — Appliaiiion nndcr — 

Crant of—Applicant actuated hy personal mOr 
lives. ^ ^ 

An application under 0. 39, R. 2 (3), C. P. 
Code, for disobedience of an injunction, should 
not be granted where the applicant has not at 
heart the honour of the Court whose authority 
he says has been condemned but is actuated by 
personal motives. (Blacker, J.) Shtv Ram 
Batia D. D. Desat. 196 I.C. 776=14 R. 
L. 180=43 P.L.R. 447=A.I.R. 1941 Lah. 
334 

^ — O. 39, R. 2 (2) and O. 21, R. 32— 

Nature of proceedings—Personal service of res- 
traint order on party— If necessary. See C. P. 
Code, O. 21, R. 32 and O. 39, R. 2 (3). 1945 
N.L.J. 150. , . 

O. 39, R. 4 — Order on application to 

set aside ex parte injunction— Appealability- 
Test. Madhorao Narayan Rao V. Yadaorao. 
\See Q.D., 1936-^0, Vol. T, Col. 1872.)] I.L. 
R. (1941) Nag. 578. 

O. 39, R. .7 — Powers of Court— Appoint- 


ment of Commissioner with powdr to dig up or- 
namints buried in land— Power to order. 

A Court has power under O. 39, R. 7 (b), 
to make an order directing a Commissioner to 
dig up property such as ornaments, alleged to be 
buried in land; and the Court before proceeding 
under 0. 39, R. 7, can, in cases in which it is 
necessary to take action promptly in order to 
prevent property from being made away with 
by the defendant, always appoint a receiver or a 
Commissioner or grant an injunction ex parte. 
(Beaumont, C.f. and Wassoodew, /.) Totaram 
I cHHARAM V . Dattu Mangu. I.L.R. (1943) 
Bom. 138=207 I.C. 59=16 R.B. 5=45 Bom. 
L.R. 231=A.I,R. 1943 Bom. 143. 

O. 39, R. 7 — ^‘'Suit”— Pauper plaintiff— 

Application for leave to sue as pauper and plaint 
presented — ^Application at same time for order 
under 0. 39, R. 7 — Competency. See C. P. 
Code, 0. 33, R. 1 and 0. 39, R. 7. 45 Bom.L. 
JR. 231. 

O. 39, R. 9 — Mortgage suit — Order in 

favour of mortgagee — If can he madd after final 
decree and sale. 

An order under 0. 39, R. 9, C. P. Code, can 
he made in favour of a mortgagee after a final 
decree is passed in the mortgage suit, and even 
after the sale before its confirmation. (Nasim 
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Ali and Blank, JJ.) Pashupati Nath Pal v 
DuRjODHAN Roy. I.L.R. (1942) 2 Cal 546 
=204 I.C. 349=15 R.C. 514=46 C.W.N. 893 
=A.I.R. 1943 Cal. 160. 

O. 40, R. 1 — Appeal — Interference with 

discretion — Order appointing receiver. Pahlad 
Dass Bhagwan Dass v. Shanti Sagar. fCgV 

Q. D. 1936-M(}, Vol. T, Col. 1873.] I. L. R 
(1941) Lah. 590. 

O. 40, R. 1 — Appointment of receiver— 

Execution Proceedings to be transferred to 
Collector. Naratn Das Gulab Singh v. Pati- 
ala Durr.yr. Q.D. 1936-’40, Vol. I, Col. 

1876.] 191 I.C. 704=13 R.L. 325. 

O. 40, R. 1 — Appointment of receiver in 

•execution — Prior attachment of property — If con- 
dition precedent to validity of appointment. See 
C, P. Code, S. 51 and O. 40. (1942) 1 M.L 

J. 217 (2). 

0 . 40, R . 1 — Ai)pointmcnt of receiver in 

execution — Wlien may be made. See C. P. 
Code, S. 51. 45 C.W.N. 1104. 

0 . 40, R . 1 — Appointment o'f receiver in 

execution of money decree — ^When justified, 
Pahl.ad Das.s Bita(;\van Dass v. Shanti Sagar, 
\Sce Q.D. 1936-’40, Vol. I, Col. 1879.] I.L. 

R. (1941) Lah. 590. 

O. 40, R. 1 — Appointment of Receiver 

in final judgment — Permissibility. 

Tlie appointment of a receiver of landed pro- 
perU is confined to the pendency of a suit or 
an appeal. Such direction in a final judgment 
■is permissible only in exceptional cases. (Grille, 
C.J. and Puranik, J.) -Hiralal v. Sarjoopra- 
SAD. I.L.R. (1944) Nag. 166=212 I.C. 289 
=16 R.N. 223=1943 N.L.J. 571=A. I. P. 
1944 Nag. 82. 

O. 40, R. 1 — Bank appointed receiver— 

Moneys realised as receiver put into its current 
account under Court’s order — If become assets 
of Bank. Sec Banker and Customer. 46 C. 

W.N. 910. 

O. 40, R. 1 — Continuance of receiver in 

appeal — N ccessity — Considerations. 

There .is no doubt that when a matter is in 
dispute in a trial Court and the property con- 
cerned is in the possession of a third party it is 
necessary for the preservation of the property 
pending the determination of the rights of par- 
ties to appoint a receiver in the common interest 
of both parties. But when the trial Court has 
determined the rights of parties and the matter 
is pending in an appeal, it cannot be said that it 
would be still just and convenient to keep the 
property in the custody of the Court by either 
appointing a fresh receiver or continuing the old 
receiver. The property should be handed over 
to the party found by the Court to be entitled, 
no doubt, with sufficient safeguards. (ThomeSj 
C.J. and Misra, J.) Partab Bikram Singh v. 
Dtllipat Shah. 216 I.C. 244=17 R.O. 68 
=1944 O.W.N. 52=1944 A. L.W. 98=A.I. 
R. 1944 Oudh 225. 

‘O. 40, R. 1 — Discharge of Receiver-y 

Order of Court — Necessity — Termination of suit 
or proceeding — If ipso facto discharges Receivir. 
^ Except in cases where a Receiver is appointed 
for^ a limited time, the appointment continues 
until the Court passes a formal order disefeafg^ 
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ing him. The termination of the suit or proceed- 
dng in which he was appointed does not ipso facto 
operate to discharge the Receiver or terminate 
his appointment. The Receiver continues in his 
possession until he is finally discharged by an 
order of Court which appointed him. {O'Sulli- 
van, J.) Ramzan Moosa Khan v. Abubucker 
Sakhi. I . L . R. (1944) Kar. 396=A. I. R. 
1945 Sind 75. 

O. 40, R. 1 — Execution — Decree against 

agriculturists — Land not saleable — Receiver, if 

can be appointed. 

Although there is nothing in the Code to pro- 
hibit the appointment of a receiver in execution 
of a decree held against an agriculturist in a 
case in which his land cannot be brought to sale, 
it is for the execution Judge to decide whether 
the appointment of a receiver is “just and con- 
venient.” {Almond, J.C. and Mir Ahmad, J.) 
Ramti Dass V. Asghar Khan. 209 I.C. 424 
=16 R. Pesh. 37=A.I.R. 1943 Pesh 52. 

— ; O. 40, R. 1 — Execution — Receiver ap- 
pointed in — Judgment-debtor subsequently ad- 
judicated insolvent — Costs, charges and expanses 
incurred by receiver — If can be recovered from 
insolvents' estate — Presidency-Tozvns Insolvency 
Ad, S. 54. 

Where subsequent to the appointment of a 
receiver^ o'f the property of the judgment-debtor 
at the instance of the decree-holder, the judg- 
ment-debtor is adjudicated insolvent and the pos- 
session of the property is made over to the Offi- 
cial Assignee, the receiver is only entitled to 
the costs and expenses incurred in the execu- 
tion proceedings till the date of the order of 
adjudication to be paid out of the estate of the 
insolvent. The receiver’s remedy for the other 
charges and expenses he has incurred, vis., rent 
due for premises of which he was in occupation 
and charges in respect of durzvan and estate 
clerk will be against the person at whose in- 
stance he was appointed. {McNair, J.) Deva 
Dutta Sarowgee V. P. C. Mitter and Sons. 
I.L.R. (1941) 2 Cal. 37. 

O. 40, R. 1 — “Just and conve'nienf — 

Appointment of Receiver. 

The Court will decline to appoint a receiver 
although it may be just, where it is not conve- 
nient but highly impracticable and undesirable 
to interfere with the status quo. {Loho, /.) 
Aishabai V. Mahomaed Ismail. 195 I.C. 503 
=14 R.S. 28=A.I.R. 1941 Sind 112. 

O. 40, R. 1 — Leave of Court— Property 

in hands of receiver — Sale in execution of mort- 
gage decree — Leave of Court — Necessity — Sale 
without leave if void — Subsequent grant of leave 
— Effect. 

Where property in the possession of a receiver 
is sold in execution of a decree wdthout ^ ob- 
taining leave of the Court appointing the receiver, 
the sale is not void but is only voidable at the 
discretion of the Court. Where leave o‘f the 
Court is obtained subsequently the illegality is 
effectively cured and the sale is not liable to 
be set aside. The principle that leave of the 
Court should be obtained before property in the 
liands of a receiver is proceed/ed against in exe- 
cution is equally applicable to a case where the 
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execution is levied by a mortgagee-decree-holder. 
The mere fact that the executing Court and the 
Court appointing the receiver are the same will 
not necessarily lead to the inference that leave 
may be taken to have been granted by the Court. 
(Mockeit and Kunhi Raman, JJ.) Venkata- 
NARASIMHA RAYANIMGAR - Z). VeNKAtALINGAMA 

Nayanim. I.L.R. (1944) Mad. 717=1944 M, 
W.N. 76=57 L.W. 121=A.I.R. 1944 Mad. 
372=(1944) 1 M.L.J. 129. 

O. 40, R. 1 — Leave of Court — Property 

in possession of Receiver — Execution said — Ab- 
sence of leave of Court — If makes sale void — 
Leave obtained before confirmation — If validates 
sale—0. 21, R. 90. 

Where property in the possession of a receiver 
is sold in execution without leave of the Court 
which appointed the receiver, the sale is not void 
but only voidable at the discretion of the Court; 
and where leave of the Court is obtained subse- 
quently before confirmation of the sale, the de- 
fect is cured and the sale is valid and is not 
liable to be set aside. {King and Horimll, II.) 
G. F. F. Foulkes V. Suppan Chettiar. 57 L. 
W. 477=1944 M.W.N. 536=A.I.R. 1945 
Mad. 13=(1944) 2 M.L.J. 205. 

O. 40, R. 1 — Leave of Court— Receiver 

appointed under — Suit against — Leave of Court — 
Necessity. ; .a 

In the case of receiver appointed under O. 40, 
R. 1, C. P. Code, permission of the^ Court ap- 
pointing him is absolutely necessary for institu- 
tion of proceedings against him as receiver. {All- 
sop and Sinha, IJ.) Shyam Lal Gomatwalla 
V. Nand Lal. I.L.R. (1944) All. 255=1944 
A.L.J. 248=1944 A.W.R. (H.C.) 118 (2) 
=1944 A. L.W. 320=1944 O.A. (H.C.) 118 
(2)=A.I.R. 1944 All. 220. 

O. 40, R. 1 — ^Leave of Court— Receiver 

of private market — Failure to take out licence 
under S. 171, Madras Local Boards Act— Prose- 
cution— Leave of Court— Necessity. See Madras 
.Local Boards Act, S. 207. (1944) 1 M.L.J. 

! 121 . 

O. 40, R. 1 — Mortgage executed by re- 
ceiver under Courfs order — Orddr sanctioning 
loan on first charge. — Precedence of mortgage, 
over earlie'r encumbrances created by parties. 

In those case w^here the order of the Court 
simply sanctions a loan by the receiver on a first 
charge of the properties, but does not indicate 
the purpose for which the loan is sanctioned, the 
creditor who advances the money is entitled to 
assume that everything was in order and so he 
ought to get what the Court had promised to 
give him, precedence over earlier encumbrances 
created by the parties. In such cases the Court 
cannot break faith with him. In cases, however, 
where the order itself recites the purpose of the 
loan, different considerations should apply. Ix 
the purpose o'f the loan as set out in the order 
is for preservation or protection of the property 
committed to the care of the receiver, or if ^ the 
orcier is made in an administration suit or in a 
partition suit for working out the rights, liabi- 
lities and obligations of the co-sharers of the 
joint properties in the course of partition, the 
mortgagee from the receiver would have first 
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charge in accordance with the order. The prin- 
ciple seems to be this. the appointment of 
the receiver the Court takes upon itself the duty 
of protecting and preserving the subject-matter 
o’f the suit, which it discharges through its own 
officer, namely, the receiver. It must therefore 
have all powers which are incidental and neces- 
sary for the discharge of that duty. It will have 
therefore the power to sanction loan to be raised 
by the receiver, and if ncessary, to direct the 
mortgage to be executed by him for securing it 
to have precedence over earlier mortgages exe- 
cuted by the parties. He may be unaware of 
such prior mortgages or even if aware, may not 
give notice to those mortgagees. This power of 
the Court being thus incidental to and necessary 
for the performance of its duty to protect and 
preserve the subject-matter o’f the suit, which 
it has taken upon itself by appointing a receiver, 
must be measured and limited by its duty, where 
its exercise comes into conflict with the rights 
of third parties which arc not before it and to 
whom no notice had been given, or who had not 
consented. In such a case the principle of 
breach of faith cannot be the decisive factor. 
It is a question of power or jurisdiction of the 
Court. If the Court arrogates to itself a power 
which it does not possess and docs an act af- 
fecting persons not parties to the suit, its acts 
cannot prejudice the rights of such persons. In 
such a case the mortgagee from the receiver 
cannot protect himself on the presumption that 
the Court had acted within its powers, for the 
order on the basis of whicli he acted ex facie 
■would indicate want of power in the Court. 
(Miner and Akram, JJ.) Biia.drabati Devi v. 
JiBANMAL Babu. I.L.R. (1941) 1 Cal. 155 
=194 I.C. 650=14 R.C. 5=45 C.W.N. 68 
=72 C.L.J. 427=A.I.R. 1941 Cal. 163. 

O. 40, Rr. 1 and 2 and O. 43, 

R. 1 (s) — Order fixing remuneration of receiver 
— Applicahility. 

Though the Court has the power to make the 
order fixing the remuneration of a receiver ap- 
pointed by it at any time, nevertheless it must ; 
be regarded as part of the order of appoint- 
ment When it is made subsequent to the 
order of appointment it is really a continuation of 
the original order of appointment, at^ any rate 
it is so closely connected with the original order 
that it must be regarded as part and parcel of 
that order and hence such an order as to re- 
muneration would be appealable under O. 43, 
R. 1 (s), (Stone, CJ. and Bose, J.) Bubhulal 
ijAGANNATH V. ThE HiRDAGARH CoLUERIES, LtD. 
I.L.R. (1942) Nag. 671=199 I.C, 874=14 
R.N. 305=1942 N.L.J. 191=A.I.R. 1942 
Nag. 64- 

" — O. 40, R. 1 — Partition suit — Appointment 
of receiver— Power of parties to deal zvith their 
shares thereafter. 

^ A mortage executed by the parties to a parti- 
tion suit is valid notwithstanding the fact that 
they executed it after the appointment of a 
receiver without any reference to the Court 
The title to the properties does not vest in the 
receiver appointed under O, 40, C. P. Code, for 
the management and preservation of the the pro- 1 
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parties in suit The parties have, therefore, the 
power to deal with their shares without refe- 
rence to Court, provided that their acts do not 
interfere wuth possession of the receiver. The 
receiver could exercise the powers of the owners 
in the matter of execution of documents and if 
the Court sanctions a loan on mortgage, he could 
validly execute the mortgage instrument so as 
to bind the shares of the parties. (Mitter and 
Akrani, JJ.) Bhadrabati Devi v. Jibanmal 
Babu. I.L.R. (1941) 1 Cal. 155=194 I.C 
650=14 R.C. 5=72 C.L.J. 427=45 C.W.N* 
68=A.I.R. 1941 Cal. 163. 

O. 40, R. 1 — Partition suif—Proceedkgs 

nnddr O. 20, R. 12 — Plaintiff declared entitled to 
specific share but property not divided — Appoint- 
inent of receiver — Right of plaintiff to apply for. 

Tt is open to the Court in proceedings under 
O. 20, R. 12, C. P. Code, in a partition suit to 
appoint a receiver of the whole property pending 
division, at the instance of the plaintiff who is 
entitled to a specified, though undivided share 
in the suit property and who is entitled to a 
considerable sum of money^ as mesne profits. 
He is entitled to ask that his share should be 
safeguarded. (Davis, CJ. and Weston, /.)' 
Sahtjram Rupchand V. Abu Tundu. I.L.R. 
(1941) Kar. 563=200 I.C. 74=14 R.S. 205= 
A.I.R, 1942 Sind 60. 

O. 40, R. 1 — Partnership — Suit for dis- 

solution — Receiver appointed — Judgment-credi- 
tor's remedy — Charging order — Application for— 
Proper forum — Effect of such order. ^ 

Where in a suit by a partner for dissolution 
of partnership a receiver is appointed of the 
assets of the partnership, the remedy of thjs 
creditor who had obtained a decree against the 
partnership firm is cither to apply to the Court 
which appointed tlie receiver for leave to attach 
some specific property or for an order charging 
the assets in the hands of the receiver on giving 
an undertaking to deal with the charge accord- 
ing to the orders of the Court. There is no 
doubt that the appplication for a charging order 
must be made to the Court by which the receiver 
was appointed. But where the Court which ap- 
pointed the receiver in the partnership suit and 
passed the decree in the creditor’s suit is the 
same, and all the parties in both suits are pre- 
sent, including the receiver, there can be no 
objection to a charging order being made on an 
application made in the creditor’s suit, instead of 
in the partnership suit, and the cause title can 
be formally amended- The effect of a charging 
order will be to give the judgment creditor’s 
priority over creditors who have not proceeded 
to judgment. {McNair, J.) Suresh Chandra 
Roy V. Prakash Krishna. 45 C.W.N. 1104. 

— O. 40, R. 1 — Power of Court — Suit on 

simple^ mortgagi — Appointment of Receiver- 
Jurisdiction of Court — Principles governing. 

Though ordinarily a receiver may not be ap- 
pointed in an action on a simple mortgage or 
in an execution proceeding taken to enforce a 
mortgage decree for sale, it cannot be said that 
the Court has no jurisdiction to appoint a re- 
ceiver in a suit on a simple mortgage. A 
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r-eceiver can, however, only be appointed when 
a special case is made out for putting the pro- 
perty in charge of an ofhcer of the Court. 
Where, e.g., the Court is satisfied that the value 
■of the security has diminished by act of the 
mortgagor or otherwise, or where the entire 
■dues of the mortgagee cannot be liquidated by 
the mortgage security, the Court would be in- 
clined to appoint a receiver so as to place tlie 
rents, issues and profits of the property in the 
hands of the Court to be dealt with in accor- 
dance with the justice and the equity of that 
particular case. (Fed Ali, CJ., and Sinha, /.) 
Hargopal V, Deonite. 24 Pat. 282=A.I.R. 
1945 Pat. 404. 

0 . 40, R. 1 — Powers of receiver — Right 

to sue for debt due to deceased person — Succes- 
sion certificate^ if necessary. 

A receiver who is an officer of the Court, 
although he represents the estate of the deceased, 
does not claim by right of succession. There- 
fore he can maintain a suit for a debt due to a 
deceased person to whose estate he has been 
appointed a receiver without a succession certi- 
ficate. {Lord Williams, I.) Anil Chandra 
Mitra V. Indian Economic Insurance Co., Ltd. 
I.L.R. (1941) 2 Cal. 221=197 I.C. 437=14 
R.C. 362=A.I.R. 1941 Cal. 579. 

O. 40, Rr. (1) and (4) and O. 43, 

R. 1 (s) — Receiver, appointment of — Appeal — 
Order against person not a party to suit — 
Remedy. 

In considering the right of appeal under 0. 43, 
R. 1 (s), the distinction between an order ap- 
pointing a receiver and an order removing a 
person from the possession or custody of the 
property should not be lost sight of because an 
order merely appointing a receiver does not 
affect the person in possession o'f the property 
directly whereas an order for the removal of 
any person from possession or custody of the 
property affects him directly. If the order ap- 
pointing a receiver is made against a party to 
the suit, then he would have a right to appeal 
under O. 40, R. 1 (a) read with O. 43, R. 1 
:(.?); if the Court orders the removal of a per- 
son from possession he would have a right of 
appealing against that order under O. 40, 
R. 1 (b) read with 0. 43, R. 1 (s). But where 
an order is made against a person not a party 
to the suit, refusing to direct the receiver^ to 
release the property there is no appeal against 
it by the third party. His remedy is by suit. 
XMya Bu, /.) Bank of Chettinad, Ltd. v. U 
Chan Hmwe. 1941 Rang.L.R. 300=196 
I.C. 768=14 R.R. 100=A.I.R. 1941 Rang. 
236. 

— O. 40, R. 1 — Receiver— Appointment — 
Effect — If creates charge — Charge created by 
decree of competent Court — Receiver not made 
party to suit — Validity of charge. 

Where a person is granted a charge ^in a 
’decree passed by a Court of competent juris- 
diction, and that decree stands, he is in a better 
position than a person who has no title to the 
property in question. The fact that the official 
trustee as representing him is appointed receiver 
in a suit by him on behalf of the latter for parti- 
tion does not give the latter a charge. 
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The _ receiver is an officer of the Court 
appointed to hold the property in suit for the 
benefit of the person who could show a title to 
•it. When the officer gets a decree in the suit on 
behalf of the person whom he represents, the 
latter would have no greater rights than are 
conferred by the decree. The fact that the 
party who got a charge over the property did 
not make the official trustee a party to his suit 
would not affect the validity o'f the charge creat- 
ed by a decree of a competent Court. {Leach, 
CJ. and Byers, /.) Subramania Iyer v. 
Thandavamurthi Chetty. I.L.R. (1942) 
Mad. 933=206 I.C. 490=15 R.M. 994=55 
L.W. 433=1942 M.W.N. 453=A.I.R. 
1942 Mad. 670=(1942) 2 M.L.J. 115. 

— — 0 . 40, R. 1 — Receiver — Appointment — 

Effect — Possession not taken by receiver — Credi- 
tors right ta proceed to execution. 

It is a well-established rule that until a re- 
ceiver’s appointment has been perfected and the 
receiver is actually in possession a creditor is not 
debarred from proceeding to execution. {Me 
Nair, J.) Suresh Chandra Roy v. Prakash 
Krishna. 45 C.W.N. 1104. 

0 . 40, R . I— Receiver-Grounds for 

appointment. 

Where it is found as a fact that the party 
seeking the appointment .of a receiver is an adopt- 
ed son and as such has an adequate locus standi, 
and it is also further found that his allegations 
of waste have not been contraverted, it is just 
and convenient that a receiver should be ap- 
pointed. {Davies.) Mt. Ruckma v. Bishesh- 
war Lal. 1944 A. M.L.J. 46. 

O. 40, R. 1 — Receiver — Grounds — Suffi- 
ciency — Rival claims — Likelihood of waste — Clai- 
mants not in possession. 

Where there are rival claimants to the pro- 
perty in dispute and the property has never been 
in the possession of any of the parties to the 
suit since the death of the deceased owner and 
the situation is fraught with the possibility of 
waste and mismanagement, it would eminently be 
a case for the appointment of receiver. {Thomas, 
C.J. and Ghulani Hasan, J.) Sheoambar Ban 
V. Mohan Ban. 1941 O.A. 197=1941 O.W. 
N. 272=1941 A.W.R. (Rev.) 145=194 I.C. 
8=1941 A. L.W. 293=1941 O.L.R. 400= 
13 R.O. 544=A.I.R. 1941 Oudh 328. 

O. 40, R. 1 — Receiver in respect of 

right to future maintenance — If can be appointed. 
See C. P. Code, Ss. 51, 60 (1) and 0. 40, R. 1. 
1942 O.W.N. 359. 

O. 40, R. 1 — Receiver in respect of 

waqf property — Execution of personal decree 
against mutuwalli — Propriety — Powers. 

Where a certain property is dedicated as waqf 
property and under the terms of the deed of 
waqf it is not liable to attachment and sale and 
has to be managed by a trustee who is enjoined 
to perform certain religious duties, it would not 
be just and convenient to appoint a receiver^ of 
such property in execution of a decree against 
the trustee as the property does not belong to 
him and further such an order of appointment 
would offend against the , provisions of 0, 40, 
R. 1 (2), C. P. Code, inasmuch as the effect of 
the order is to rpmove the mutawalli tfrom the 
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poss'ession or custody of the property which the 
Court at the instance of the decree-holder 
has no right to do. (Thmnas, CJ. and Ghnlam 
Hasan, J.) Taqt Husain v. Shyam Behart. 
197 I.C. 467=14 R.O. 319=1941 O.A. 967 
=1941 A.W.R. (C.C.) 370=1941 O.W.N. 
1274=A.I.R. 1942 Oudh 205. 

O. 40, R. 1— Receiver — Lcase-Jiold — 

Receiver of —Duty of to discharge head-rent out 
of sub-rents. 

The primary duty of a receiver over a lease- 
hold is, no doubt, to discharge the head-rent out 
of the sub-rents, but the parties concerned may, 
by consent order obtained from the Court, modify 
the l€gal responsibility thus thrown upon the 
receiver. ,( Sir Madhavan Nair.) Ivedarnath 
Hxmaksingka V. PRAiufARATf Saiiera. 209 
I.C. 553=56 L.W. 741=1944 A.L.W. 17= 
1944 O.W.N. 11=48 C.W.N. 275=16 R.P. 
C. 121=10 B.R. 235=1. L.R. (1944) Kar. 
(P.C.) 157=A.I.R. 1943 P.C. 185=(1943) 
2 M.L.J. 463 (P.C.). 

; — O. 40, R. 1 — Receiver — Party appointed 

receiver in suit — Rights and liabilities of — 
Remuneration — Extent of. 

The rights of a Receiver who is a party to 
the suit do not stand on any higher 'footing than 
those oi one^ who is a complete stranger to the 
litigation. His liability to account for the 
receipts from the property in his charge is much 
greater than that of a third party Receiver, 
because an additional duty is cast on him to safe- 
guard the rights of his adversarj^ — a duty which 
very often is more readily accepted than dis- 
charged. It is manifest that beyond his legiti- 
mate remuneration as a Receiver, and incurring 
such expenses in the management and preser- 
vation of the property in his charge as may be 
deemed fit and proper in the circumstances, the 
Receiver would not be entitled to make any profit 
out o£ the property in his charge. (Manohar 
Lall and Stnha, JJ.){ Dandy Swami Jagannath 
V. Kashinath Missir. 1944 P.W.N. 63. 

-0 . 40, Rr . 1 and 2 — Receiver — Party 

proposing himself as receiver— Remuneration. 

The English rul-e is that when a party inte- 
rested proposes himself as receiver, he is usually 
required to act without salary unless by consent. 
There is nothing to show that the rule is diffe- 
rent in India. But the Court may at some later 
stage if necessary make an order allowing 
remuneration to such a receiver. fStone, C.R 
and Bose, J.)\ Budhitlal Jagannath v. The 
Hirdagarh Cou-ieries, Ltd. I. L.R. (1942) 
Nag. 671=199 I C. 874=14 R.N. 305=1942 
N.L. 191=A J.R. 1942 Nag. 64. 

— — O. 40, R 1— Receiver— Position of— 
Mortgage suit Appointment of Receiver at 
instance of mortgagor— Effect— Receiver— If re- 
presents mortgagee alone — Payment of property 
payment on behalf of mort- 
A,^ Agriculturists' Relief 

J 561' ^ 0942) 1 M.L. 

p •«' * O/ 1 ?’ ^ Removal of Receiver — 
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~ — —O. 40, R. l—Scope— Appointment of 
Receiver— Right of third party to attach and set 
property in execution of decree— If affected 

It -is true that when a receiver is appointed 
the actual appointment operates as an injunction 
re.straining the parties to the suit from interfer- 
ing with the property, but it does not affect 
outsiders. So far as third persons are con- 
cerned, the appointment of a receiver does not 
affect them until the receiver has actually taken 
pos.scssion. The appointment of a receiver does 
not affect the right of a creditor to proceed to 
execute a decree by attachment of the property 
intended to be received until and unless the ap- 
pointment of the receiver has been perfected and 
he is actually in possession. Therefore no notice 
of such execution proceeding is required to be 
sent to the Receiver if ho has not taken posses- 
sion of the pro]>erty. \(Harries, CJ. and Chat- 
ter ji, J.) Nilkantiia Narayan Singh M S 
ZOHA. 22 Pat. 256=208 I.C. 275=16 R.’p' 
62=10 B.R. 46=24 P.L.T. 411=A.LR 
1943 Pat. 297. 

O. 40, R, 1 — Scope— If controls S. 51 

(d ). — “Jtist and convenient”— Discretion of Court 
in appointing receiver in execution. Sed C. P. 
Code, S. 51 (d). 23 Pat.L.T. 191. 

O. 40, R. 1 — Title of receiver— Contin- 
gent debt — Receiver giving notice to debtor and 
debtor admitting claim. 

Where property is a contingent debt which at 
the time wlica the Receiver is appointed has 
not accrued due, the onl}'” way in which the Re- 
ceiver can take possession is by giving notice to 
the debtor. If the debtor admits the claim, the 
admission plus the notice given perfects the title 
of the receiver. (Lort ivilliams, J.) Anil 
Chandra Mitra v. Indian Economic Insurance 
Co., Ltd. I. L.R. (1941) 2 Cal, 221=197 1. 
C. 437=14 R.C. 362=A.I.R. 1941 Cal. 
579. 

O. 40, R. 1 (d) — Receiver authorised fa 

defend suits — Suit by third party to plaintiff— 
Otvners of property — If necessary parties. 

A Receiver as such does not acquire a title to 
the properly in respect to which he has been 
appointed Receiver. The ownership remains in 
the parties to the suit, and the Receiver takes 
charge of and holds tlic property as an officer 
of the Court during tlie litigation. The mere 
'fact that the Receiver is authorised to defend 
suits under 0. 40, R. 1 (d), C. P. Code, does 
not entitle a third party plaintiff to bring a suit 
against the Receiver alone ignoring the persons 
who are the owners of the property and who 
are in ^ law necessary parties to such suit The 
only difference that the appointment of a Re- 
ceiver makes is that if the property in the hands 
of the Receiver -is intended to be affected by the 
result of such a suit, the Receiver has got to be 
made a party after obtaining leave from the 
Court and this is to be by way of addition to 
and not in substitution for the parties who are 
primarily responsible. ^(Mukherjea and Blank, 
JJ.) Mahomed Kadir Ali Fakir v. Gobinda- 
bandhu Dutta, 49 C.W.N. 808. 

O. 40, R. 1 (1) and (2 ) — Relative scope 

and effict of — Former, if curtailed or controlled 
by latter— RziyaJLi land in Chota Nagpur— Powet 
of Court to appoint receiver. 
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In the ^face of the clear language of O. 40, 
R. 1 (2), it must be held that a Court has no 
power to appoint a receiver of the raiyati hold- 
ings held by a judgment-debtor in Chota Nag- 
pur, a sale of which is prohibited by the Chota 
Nagpur Tenancy Act. The general power given 
to the Courts under O. 40, R. 1 (1) is curtailed 
by snb-R. (2) . Both the sub-rules have to be 
read together as forming part and parcel of one 
rule. {Agarwala, /.) Permeshwar Ram v. 
Charu Ram. 198 I.C. 818=14 R.P. 504=8 
B.R. 464=1941 P.W.N. 580=22 Pat.L.T. 
798=A.I.R. 1942 Pat. 52 (2). 

— ; O. 40, R. 1 (2) — *'Any person'' — Jf res- 

tricted to non-parties. 

0. 40, R. 1 (2), C. P. Code, covers only 
the case of removal of a person from possession 
w;ho is not a party to the suit. Sub-R. 1 (b) 
gives the court the power to remove “any per- 
son” from possession. , Sub-R. (2) is a limita- 
tion of the power of the court thus defined in 
Sub-R. 1(h). 58 A. 949 (F.B.), dissented 
from. (Mitter and Akram, If.} Uday CHANiO 
Mahtab V. Bibhuti Bhusan Das. I. L. R. 
(1944) 2 Cal. 194=A.I.R. 1945 Cal. 298. 

— O. 40, R. 1 (2) — 'Any — person' — Party 

to suit, if included. 

A party to a suit is not included in the words 
“any person” used in sub-Cl. (2) of R. 1 of O. 
40, C. P. Code. (Bennett and Madeley, //.) 
Satgur Prasad v. Har Kishan Das. 1944 O. 
W.N. 303=1944 A.W.R. (C.C.) 211=1944 

0. A. (C.C.) 211=A.I.R. 1945 Oudh 25. 

O. 40, R. 1 (2) — Applicability — PrOr 

perty in. possession of party to litigation. 

Quare:— Whether O. 40, R. 1 (2), C. P. 
Code, has application only to properties in the 
possession of third parties or is also applicable 
to properties in the possession of one of tdie 
parties to the litigation. The rule should be so 
amended as not to leave any doubt as to the true 
interpretation. (Iqbal Ahmad, C.J., Bafpai, Dar, 
Yorke and Mathur, JJ.) Tulsha Devi v. Shah 
Chironji; Lal. 204 I.C. 210=15 R.A. 322= 
1942 A.W.R. (H.C.) 337 (2)=:1942 A.L. 
W. 646=A.I.R. 1943 A. 1 (F.B.). 

T"P*, I — Scope and effect of — 

Receiver in respect of property in possession of 
parties to litigatio^i — Power of Court to appoint. 

O. 40, R. 1 (2), C. P. Code, is intended only 
for the protection of persons who are not par- 
ties to the litigation; the sub-rule does not de- 
bar the Court from removing one of the parties 
to the litigation from the possession of property 
of which he is in possession, by the appointment 
of receiver. Where the dispute is between par- 
ties to the suit or litigation, if it is just and 
convenient for the purpose of enforcing or car- 
rjdng out the directions in a decree, a receiver 
may be appointed even where the party in pos- 
session is not liable to be removed. (Agarwala, 
J.) Banwari Lal Sahu v. Baldeo Sah. 200 

1. C. 649=14 R.P. 670=8 B.R. 710=23 Pat. 
L.T. 91=A.I.R. 1942 Pat. 240. 

• O. 40, R. 3 — Security — If mandatory. 

O. 40, R. 3, C. P. Code, is not mandatory in 
respect of security. (Shirreff, S.M. and Sathe, 
LM.) Suraj Bux Singh v. Gaya Prasad. 1942 
O.A. (Supp.) 257 (1)=1942 A.W.R. (Rev.) 

Q. D. 1-83 
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231 (1)=1942 O.W.NT. (B.R.) 372=1942 R. 

D. 461. 

O. 40, R. A — Order refusing to re-oipen 

accounts already passed — If falls under — Appeal- 
ability. 

An order refusing to re-open a receiver's ac- 
counts of the previous years which were already 
passed, does not come under 0. 40, R. 4, and 
is not, therefore, appealable. ^(Mukherjea and 
Blank, JJ.) Safaraddi Gazi v. Rahim Baksh. 
I.L.R. (1943) 2 Cal. 204=207 I.C. 609=16 
R.C. 125=47 C.W.N. 400=A. I. R. 1943 
Cal. 244. 

O. 40, R. 4 — Question of wilful default 

and gross negligence of Receiver — Enquiry into- 
— Jurisdiction of Court — Su^ch enquiry, if con- 
fined to accounts not yet passed — Death of Re- 
ceiver pending inquiry — Proceeding, if can bd 
continued against his legal representatives. 

The Court which appointed a Receiver has 
jurisdiction to make an enquiry into allegations 
of wilful default and gross negligence with re- 
gard to the administration of the property placed 
in his charge in a summary proceeding under 
O. 40, R. 4, and the filing of a separate suit is 
not essential. Such an inquiry need not be 
confined to the accounts of those 3 'ears only 
which have not yet been passed by the Court but 
may extend to matters covered by the accounts 
of the previous years which had already been 
passed by it. The question of wilful default and 
gross negligence is not a matter directly of ac- 
counts. It is a liability which attaches to the 
receiver outside the accounts and consequently 
the question as to whether or not the accounts 
of particular years were formally passed by the 
Court, is immaterial for the purpose of deter- 
mining whether the charges of default or negli- 
gence could be brought home against the re- 
ceiver. If the receiver dies during the pendency 
of the enquiry, the proceedings can be continued 
against his legal representatives, as an order of 
attachment, if made, can be directed against the 
property of the receiver in their possession. 
(Mukherjea and Blank, JJ.) Safaraddi Gazi v. 
Rahim Baksh. I.L.R. (1943) 2 Cal. 204= 
207 I.C. 609=16 R.C. 125=47 C.W.N. 400 
=A.I.R. 1943 Cal. 244. 

; — O. 40, R. 4 (2) — Scope — Application 

against receiver — Alldgation of fraud and mis- 
appropriation — Procedure — Reference to commis- 
sioner — Propriety, 

O. 40, C. P. Code, contemplates an inquiry 
in cases of ordinary questions of accounts and' 
also cases of wilful default or gross negligence; 
but it is not designed to cover what in substance- 
is a case of conversion. Where the allegation in 
an application filed against a receiver under 0. 
40, R, 4 (2), C. P, Code, is that he had been 
guilty of fraudulent conduct and misappropria- 
tion, the Court should not refer so serious a 
matter to a commissioner, but should refer the- 
parties to a regular suit. No other procedure- 
is suitable in such a case. (Mockott and Bell,. 
JJ.) Somasundaram Chettiar z'. Kannammal, 
Achi. I.L.R. (1945) Mad. 47=57 L. W. 
256=1944 M.W.N. 257=A.I.R. 1944 Mad.. 
392= (1944) 1 M.L.J. 368. 
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O. 41, R. 1 — Applicability — Revenue 

Court appeals — Pozver to dispense zmth produc- 
tion of copy of judgment. 

O. 41, R* 1 is applicable to appeals under the 
Land Revenue Act and hence the production of 
the copy of the judgment appealed against can 
he dispensed with by the appellate Court. (Sa- 
ihe, A.M.) Kanchan Singh v. Ishwar Kir- 
PAL Singh. 1941 A.W.R. (Rev.) 993^=1941 
O.A. (Supp.) 837. 

— — O. 41, R. 1 and O. 43, R. 2— Com- 
bined effect of-^Failure to file copy of formal 
order in appeal from an order — Effect. 

The combined effect of O. 41, R. 1 and O. 43, 
R. 2, C. P. Code, is that the procedure laid down 
in R. 1 of 0. 41 to the effect that the memo- 
randum shall be accompanied by a copy of the 
decree appealed 'from, must be held to apply 
in the case of appeals from orders as distinguish- 
ed from decrees. Hence in an appeal from an 
■order it is obligatory upon the appellant to file 
along with the memorandum of appeal a copy 
of the formal order also without which the ap- 
peal is clearly not competent. (Thomas, C.I. 
and Ghulam Hasan, J.) Durga Prasad v. Ram- 
pal. 200 I.C. 479=14 R.O. 607=1942 A.L 
W. 221=1942 O.A. 158=1942 A.W.R (C. 
C.) 161=1942 O.W.N. 213=A.I.R. 1942 
Oudh 349. 

— O. 41, R, 1 — Competency of appeal 

without filing copy of prior -order disposing of 
all but ond issue. 


Where all the issues in a case excepting one 
are disposed of on a particular day while the 
•one remaining issue is decided and judgment 
pronounced on a later date and an appeal is pre- 
ferred against the decree it cannot be said that 
it does not satisfy the requirements of O. 41, 
R, 1, because the copy of the earlier order 
disposing of the several issues is not filed. Even 
if it were a defect it would be cured by its 
•subsequent production. (Ghulam Hasan, J.) 
Girwar Singh v. CHANnaKA Singh. 1945 O. 

A.L.W. (C.C.) 40=1945 A. 
W.R. (C.C.) 22=1945 O.A. (C.C.) 22= 
A.I.R^ 1945 Oudh 194. 

— - O. 41, R. 1 — Compliance — Amendment 

of decree under S. 19, Madras Act (IV of 
1938) —Appeal accompanied by copy of order 
directing amendment alone— Neither original de- 
•cree nor amended decree produced—Appeal— If 
be treated as one against amended decree. 
Mad. Agri. Relief Act, S. 19— Appeal— 
dii^ecting amendment of decree. (1942) 
2 M.L.J. 568, 

— O. 41, R. 1 — Order under S. 47— Ap- 
peal filed Without copy of formal order— If com- 
Mangray u S'Undar. [See Q.D. 1936- 
40, VoL I, ^Col.^1894] 15 Luck. 669. 

R. l--Powers and duties of 
•^ourt-— Appeal filed without printed copies of 
judgment— Undertaking to produce them later— 
Inal Court refusing printed copies on ground 
Of prior appheahon having been dismissed for 
default— Dismissal of appeal for failure to pro- 
mce copus— Propriety— Madras Civil Rules of 
Practice, R. 135. 

: application for printed copies of the judg- 

in a suit having been dismissed by the 


C. P. CODE (1908), O. 41, R. X, 

trial Court on the ground of the printing charges 
not having been paid within 7 days after thev 
were called for, the appellant preferred an an 
peal with a certified copy of the decretal order 
and a manuscript certified copy of the judgment 
was also filed. Along with the appeal, the an- 
pellant filed an application for dispensing with 
the production of printed copies, undertaking to 
file them later. This was granted and the ap- 
peal was taken on file and numbered and notice 
went to the respondent. The appellant then 
applied to the trial Court for printed copies for 
being filed in the appeal, but his application was 
dismissed by the trial Court on the respondent’s 
opposition on the ground that a second applica- 
tion for printed copies did not lie under the 
Civil Rules of practice. When the appeal was 
taken up for hearing, the appellant, represented 
his difficulty, but the appellate Court, instead of 
having the judgment printed in that Court, dis- 
missed the appeal on the ground that the ap- 
pellant had failed to fulfil his undertaking to file 
printed copies. 

Held, (1) that there was nothing in the Civil 
Rules of practice prohibiting a second copy ap- 
plication, and that in any case the trial Court 
had power to restore the first copy application 
to file and grant copies; (2) that the appellate 
Court had power to order printing to be done 
in that Court and that 0. 41, R. 1, clearly gave 
power to that Court to dispense with the pro- 
duction of a copy of the judgment, and in dis- 
missing the appeal had shown utter disregard 
of its duty; (3) that the denial by the first 
Court of copies and the dismissal of the appeal 
by the appellate Court, amounted to a travesty 
of justice and a gross abuse of the Rules of 
Court. (Somayya, J.) Sheik Meera Saheb v, 
Mahomed Kyathi Saheb. 215 I.C. 43=1. L. 
R. (1944) Mad. 681=17 R.M. 147=56 L.W. 
668=1943 M.W.N. 750=A.I.R. 1944 Mad. 
g0=(1943) 2 M.L.J. 517. 

O. 41, R. 1 and O. 3, Rr. 1 and 4- 

Presentation of appdal ^ without vakalatnama 
oimng to a bona fide mistake — Subsequent filing 
of vakalatnama after limitation — Appeal if ren- 
dered iiicompetdnt. 

Where there has been a presentation of an ap- 
peal by an Advocate without a vakalatnama 
owing to some wrong impression that it has been 
already filed in the lower Court and the vakalat- 
nama -is filed immediately on the mistake being 
discovered but after the period of limitation for 
filing the appeal, it amounts only to a defect of 
procedure due to a bona fide mistake and is not 
so vital a defect as to render the appeal incom- 
petent. The rectification could be permitted to 
be made under the discretionary power of the 
Court. (Koul and Misra, //.) Kodi Lal v. 
Ahmad Hasan. 20 Luck. 356=1945 0. A. 
(C.C.) 121=1945 A.L.W. (C.C.) 116=1945 
O.W.N. 123=1945 A.W.R, (C.C.) 121= 
A.I.R. 1945 Oudh 200. 

-O. 41, R, 1 and O. 3, R. 1 — Presdnia- 

tion of plaint or appeal by person other than 
plaintiff or appellant or their recognised pleader 
or agent— Validity, 

A plaint or a memorandum of appeal duly 
signed by the plaintiff or appellant or their duly 
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appointed pleader or agent, can be validly pre- 
sented by any person without a written authority 
’from any one of them. 0. 3, R. 1, C. P. Code, 
in terms refers only to appearances, applications 
and acts in or to any Court, as that term is used 
or understood in the Code, but the persons de- 
puted by the Court to receive plaints or the 
boxes provided for that purpose cannot be held 
to be Courts. {Harries, C.I, and Abdur Rah- 
man, J.) Barkate 7j. Feroz Khan. 216 I.C. 
5=46 P.L.R. 96=A.I.R. 1944 Lah. 131. 

O, 41, R. 1 — Scope of. See C. P. 

Code, 0. 3, R. 1 and 0. 41, R. 1. 1940 O.W. 
N. 1253. 

O. 41, R. 2 — Appeal— New ground — 

Leave raise — Conditions. 

^ Under O. 41, R. 2, C. P. Code, the appellate 
'court has no doubt authority to grant leave to 
urge a fresh ground. But such a ground must 
have been foreshadowed in the discussions in the 
lower Courts. There is no justification for an 
appellate Court to subject a party, after he has 
obtained a decree, to the brunt of a new attack 
on w.iich he had never had notice during the 
hearing of the suit. Hence it is wrong to grant 
leave where the party concerned never raised 
the question in the pleadings nor made it any 
part of his case in the lower Court. {Dihle, 
J.M. and Ross, A.M.) Magsudan Singh v. Da- 
ta Rax. 1944 A.W.R. (Rev.) 97=1944 R. 
D. 164=1944 A.L.J. (Supp.) 22. 

O. 41, R. A^Appeal by two co-owners 

—Death of one— If causes abatement— Right of 
survivor to continue appeal. 

The death of one of two joint owners during 
the pendency of an appeal by both of them does 
not prevent the appeal being prosecuted by the 
other. There is no rule that all joint owners 
must be parties to an appeal though they must 
be made parties to suits. {Broomfield and Mack- 
tin, JJ.) S'HRTPAD BaLVANT V. NaGUKUSHABA. 
I.L.R. (1943) Bom. 143=210 I.C. 474=16 
R.B. 215=45 Bom.L.R. 109=A.I,R. 1943 
Bom. 301. 

O. 41, Rr. 4 and 33 — Applicability and 

scope — Powers of appellate Court under. 

The provisions of O. 41, Rr. 4 and 33 are 
wide and give the appellate Court ample powers 
to pass such orders, as it may deem just and 
proper and necessary, to do full justice having 
regard to all the circumstances of the case. But 
these powers must not be so applied as to dis- 
regard other provisions of law, such as the Court- 
Fees Act and the Limitation Act. Where there 
is a distinct and separate decree against some 
defendant ^ or persons who have not chosen to 
appeal, neither R. 4 nor R, 33 should be ap- 
plied. In the absence of good and sufficient 
reasons, a right of appeal should not, after it 
has lapsed, be handed out gratuitously to per- 
sons who have themselves neglected to avail of 
it, especially when they have not asked for it, 
and the interests of the case do not require it 
for the purpose of doing justice to the persons 
who have appealed. {Meredith and Shearer, 
JJ.) Mussamat Jagpati Kuer V. Damrt Sahu 
Halkhopt Ram. 20 Pat. 811=198 I.C. 521 
=14 R.P, 460=8 B.R. 421=23 P.L.T. 588 
=A.I.R. 1942 Pat. 204. 
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— -O. 41, R,*4 — Applicability — Powers of 
Court — 0. 22, R. 3 — If ptalified by 0. 41, R. 4— 
Power to vary decree in favour of dead person 
whose legal representative is not brought on re- 
cord. 

The provisions of 0. 22, R. 3, C. P. Code, 
are not qualified by O. 41, R. 4, C. P. Code. 

0. 41, R. 4 does not apply to a case where all the 
plaintiffs and all the defendants are not alive, 
and it gives no power to a Court to vary or re- 
verse a decree in favour of a person who is dead 
and whose legal representative has not been 
brought on the record. {Davis, C.J. and Wes- 
ton, J.) Ghulam Mahomed v. Shertkel Khan. 

1. L.R. (1942) Kar. 435=205 I.C. 494=15 
R.S. 151=A.I.R. 1942 Sind 157. 

O. 41, Rr. 4 and 33 — Combined effect 

of— Suit by co-sharers — ^Appeal — Death of some 
— ^Legal representatives not brought on record 
— Appeal, if can be continued by others. Sheo 
Govind V. Zahur Mahomed. [See Q.D., 1936- 
’40, Vol. I, Col. 3305.] 16 Luck. 382=191 I. 
C. 234=13 R.O. 232=A.I.R. 1941 Oudh 
155. 

O. 41, R. 4 — If control or affect 0. 22, 

R. 3 — ^Appeal — Death of one appellant — Abate- 
ment — Decree in appeal — If can be made for 
benefit of deceased appellant See C, P. Code, 
0. 22, R. 3. 46 Bom.L.R. 737. 

O. 41-, Rr. 4 and 33 — Powers of appel- 
late Court — Claim for smaller amount than due 
—Decree — Appeal by defendant similarly entitled 
claiming larger amount — Absence of appeal or 
crcyss objections by plaintiff — Appeal allowed — 
Power to vary decree in favour of plaintiff. 

Where a plaintiff claims a certain fixed amount 
which is really less than what he is really en- 
titled to, and pays court-fee only on that amount, 
and does not amend the plaint even when a de- 
fendant similarly entitled puts forward a claim 
for a larger amount, and accepts the decree 
without preferring an appeal or a memorandum 
of cross-objections in an appeal filed by such 
defendant, it is not open to the appellate Court 
while allowing the appeal in favour o’f the ap- 
pealing defendant, to vary the decree in favour 
of the plaintiff also, or in favour of the other 
defendants who have not preferred appeals or 
cross-objections against the decree. {Somayya, 

J.) Arulayi V. Anthonimuthu Nadan. (1944) 
M.W.N. 539=A,I.R. 1945 Mad. 47=a944) 

2 M.L.J. 220. 

O. 41, R. 5 — Applicability — Appeal from 

order refusing to set aside ex parte decree — 
Power to order stay of execution of decree — 
Order for stay— Execution sale held in spite of 
order — If illegal or without jurisdiction. 

An appellate Court hearing an appeal from 
an order refusing to set aside an ex parte decree 
under O. 9, R. 3, C. P. Code, cannot order 
stay of execution of the decree itself. O. 41, 

R. 5, C. P. Code, does not apply and it is 
not therefore competent to the appellate Court 
to stay proceedings in execution of a decree 
merely by reason of an appeal having been pre-" 
ferred from the order of the trial Court refus- 
ing to set aside the decree passed ex parte. If 
the appellate Court in such a case orders stay 
of execution of the decree, it is wholly without 



THE QUINQUENNIAL DIGEST, 1941—1945 


C. P. CODE (1908), O. 41, R. 5. 

jarisdiction and is null and void, I£ execution 
is proceeded with and a sale lakes place in spite 
of the illegal order of stay, the sale cannot be 
Iield to be illegal or without jurisdiction. The 
sale is valid and wilt stand. {Harries, CJ. and 
Dhavic, /.) Mohan Lal Mahto v, Shibdhare 
Chaube. 197 I.C. 651=:14 R.P. 327^=8 B. 
R. 273=22 Pat.L.T. 1018=A. I. R. 1942 
Pat. 146. 

O. 41, R. 5 — Order for stay — Effect of 

— Act done m contravention of such order — If 
nullity. 

When the Appellate Court passes an order for 
stay, the proceedings arc not withdrawn from the 
lower Court. They still remain pending in that 
Court, only the matter which is covered the 
stay order is kept in abeyance during the period 
of its operation. The lower Court does not lose 
jurisdiction over those proceedings. An order 
passed by a Court, or an act done by it, -in contra- 
vention of the stay order would be an irregular 
one, may even be regarded as illegal, but it 
would only be an order passed or an act done 
in the illegal exercise of its jurisdiction, and so 
would not be a nullity. It will have to be set 
aside by appropriate proceedings. The Court 
which passed the order or did the act may itself 
recall it, or the Appellate Court may set it aside, 
but till recalled or set aside it cannot be totally 
ignored in another or other independent proceed- 
ing. (Mittcr and Biszoas, JJ.) Jates Chan- 
dra Pal V. Kshirodk Kumar. I.L.R. (1943) 

1 Cal. 274=208 I.C. 309=16 R.C. 155=76 
C.L.J, 83=47 C.W.N. 186=A,I.R. 1943 
Cal. 319. 

O. 41, R. 5 — Scope — Appeal from order 

refusing to set aside ex parte preliminary decree 
— Stay of passing final decree pending disposal — 
Power of Court — Inherent powers under S. 151 — 
Exercise of. See C. P. Code, S. 151. (1943) 

2 M.L.J. 557. 

O. 41, R. 5 and S. 47 — Stay of execu- 
tion in transferee. Court pending appeal— Dismis- 
sal of appeal — Fresh execution application, if 
necessary — Effect of decree being affirmed in 
appeal — Merger — Limits to doctrine of. 

Where an appeal is preferred against a decree 
during the pendency of its execution in the trans- 
feree Court and the execution is stayed and the 
appeal is subsequently dismissed and the stay 
order is discharged, it cannot be said that fresh 
applications for the transfer and execution^ are 
necessary. The execution in the transferee 
Court may be revived by a mere application to 
that Court. Where a decree is aiSirmed in ap- 
peal, the result is not to wipe out the decree of 
the trial Court for all purposes. Where the 
terms of the decree of the trial Court are not 
in any way affected by the appellate decree, the 
fiction of merger should not be carried so far 
as to lead to such a palpably absurd and inequi- 
table result that the decree-holder should be put 
to the inconvenience of filing a fresh application 
in the Court which originally passed the decree, 
getting a fresh transfer certificate to another 
Court and pursuing the proceedings for execu- 
tipn in that Court. {Ghulam Hasan and Agar- 
mai, JJ,) Saroop Narain v. Suraj Mohan 
197 T C. 94=1941 O.L.R. 811=1941 


C. P. CODE (1908), O. 41, R. 6. 

0. W.N. 1186=1941 O.A. 909=1941 A.W 
R. (Rev.) 1031=14 R.O. 261=A.I.R. I 942 
Oudh 84. 

O. 41, R. 5 — Stay order — When becomes 

effective — Attachment effected after order for 
stay but before connuunicafion to lower court-^ 
Validity, 

An attachment effected by a court after an 
order staying execution is passed by the appel- 
late court but before it is communicated to the 
executing court is valid. An order staying exe- 
cution, in the nature of a prohibitory order to 
the lower court becomes effective only on com- 
munication. Till it is communicated by the 
superior court, steps in execution taken by the 
lower court must be treated as legally valid. 
The mere passing of a stay order, without com- 
munication, would not make the lower court 
functus officio (Somayya, /.) Subbayya v, 
N ACJAR ATH NA M M A. (1945) M.W.iN. 256=A. 

1. R. 1945 Mad. 391=(1945) 2 M.L.J. 19. 

O. 41, R. 5 — Stay — When takes effect— 

Sale after slay ofdcr but before communication^ 
Validity. 

A stay order passed by a higher Court takes 
effect from the dale on which it is pronounced 
and not on the date on which it is communicated. 
A sale held despite the passing of such a stay 
order even though the same is not communicat- 
ed is idtra vires. {Ghulam Hasan, /.)• Raj 
Bahadur Singh v. Pjrthtpal Singh. 17 Luck.. 
189=202 I.C. 273=15 R.O. 119=1941 A.W. 
R. (Rev.) 774=1941 O.W.N. 1044=A.I.R. 
1942 Oudh 24. 

O. 41, R. 5 (2) and (3) and S. 151— • 

Dismissal of stay under R. 5 (2), 0. 41— Subse- 
quent stay under same rule without complying^ 
with suh-rule^ (3) of R. 5— Legality-Stay if 
could be justified under S. 151. 

After an application for stay is dismis^d on 
the merits under R, 5 (2), of 0. 41, C. P* 
Code. It is not thereafter open to the same 
Court to pass an order for stay under the same 
provision of law if the provisions of sub-rule (3) 
of R. 5, are not complied with. Nor could any 
such order be justified as passed under S. 15L 
C. P. Code, because inherent powers could not 
be exercised in matters in which the statute has 
made express provision, namely, 0. 41, R. 5 (3). 
{Bennett and Madelay, JJ.) Jitendra 
Singh v. Bindbasni Kunwar. 1944 A.W.R. 
(C.C.) 282=1944 O.W.N. 472=1944 O.A. 
(C.C.) 282=A.I.R. 1945 Oudh 96. 

O. 41, R. 6-~Stay of sale— Duty of 

Court — Rule for stay discharged under R. 5— 
Effect. Dhirendra Nath Roy v. Sailaj 
Bose. [See Q.D., 1936-’4a, Vol. I, Col. 3305.J. 
193 I.C. 109=13 R.C. 362. 

O. 41, R. eSurety bond-^onstrucuon 

—Appeal to High Court from decree for wowfy 
— Execution of decree allowed on plaintiff 
furnishing sureties — Bond undertaking to pey 
amounts payable to defendant in case of app^<n 
going against plaintiff — If covers appeal ta 
Privy Council. , . 

A surety bond has to be strictly construed m 
favour of the surety; if there?fore there is any 
ambiguity in the bond, it is to be construed ii* 
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favour of the surety as the benefit should be 
given to the surety. Pending an appeal to the 
High Court by the defendants from a decree 
for money, the plaintiff applied for execution of 
the trial Court’s decree and furnished sureties 
under O. 41, R. 6, to the satisfaction of the trial 
Court for being allowed to execute the decree. 
The sureties executed a bond which, after re- 
ferring to the appeal pending in the High Court 
(which was described by the number), inter alia^ 
provided that if in the said appeal the decision 
went against the plaintiff, then he would pay 
into Court the entire amount payable to the 
'defendant, but that if he failed to do so, the 
sureties and their legal representatives would be 
personally liable to pay the amount or balance 
due up to Rs. 40,000. The appeal was dismissed 
by the High Court which confirmed the trial 
Court’s decree. But on appeal to the Privy 
Council, the decree was reversed and suit was 
dismissed. The defendant sought restitution 
under the decree of the Privy Council, and 
sought to make the sureties liable under the 
bond executed by them pending the appeal in the 
High Court. 

Held, that the bond referred only to a parti- 
cular appeal pending in the High Court and the 
sureties’ liability could not be extended to a 
decision given by the Privy Council reversing 
the decree in that appeal. 

Held further, that the words “by the appel- 
late Court," in Form S o'l Appendix G, C. P. 
Code, would not necessarily cannote “by all 
further appellate Courts.” (Divatia and Lokur, 
//.) Pannaji Devichand V. Basappa Virappa. 

I. L.R. (1943) Bom. 636=208 I.C. 161=16 
R.B. 108=45 Bom.L.R. 510=A.I.R. 1943 
Bom. 243. 

O. 41, R. 6 (2) — Appellate Court re- 
fusing to sta^^ execution under R. S (1)— Power 
of trial Court to stay sale. Jitendra Nath v. 
Bholanath. [See Q.D., 1936-’40, Vol. I, 

Col. 1903.] 73 C.L.J. 297. 

O. 41, R. 6 (2) — Limited stay order — 

If can be granted. Murari Mohan v. Krish- 
nappa. Q.D., 1936-’40, Vol. I, Col. 3306.'] 

191 I.C. 144=45 C.W.N. 382 (1). 

O. 41, R. 6 (2) and S. 115— Order 

under— Revision. Jitendra Nath v, Bholanath. 
ISee Q.D., 1936-’40, Vol. I, Col. 1903.] 73 C. 
L.J. 297. 

O. 41, R. 6 (2) — Power of Court — 

Mortgage decree — Order for sale — Appeal against 
part of ddcree — Court taking security for further 
Interest and staying sale — If Justified — Court if 
hound to stay only sale, of part of property. 

A mortgage decree for sale is not separable 
or divisible, and when the Court which has 
ordered the sale lias taken security for further 
interest pending appeal from the decree, it is 
hound to stay the sale under O. 41, R. 6 (2), 
C. P. Code. The fact that the appeal is direct- 
ed only against a part of the decree and not 
against the whole decree, is no ground for 
holding that the Court cannot stay the sale of 
the entire mortgaged property. {Chatter fi and 
Meredith, JJ.) Jtjgal Prasad Missir v. Jadu- 
BANs Narayan Missir. 193 I.C. 592=13 R. 

J. 610=22 Pat.L.T. 236=7 B.R. 568=A.I. 
3R. 1941 Pat. 483. 
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O. 41, R. 16 — Appeal — Order directing 

security to he furnished within a specified time — 
Security tendered in time — Rejection of appeal 
before testing — Propriety. 

Where security for costs of appeal is ordered 
to be furnished within a particular time, it is a 
compliance with the order if it is tendered within 
the time; and the appeal cannot be rejected 
unless the security is tested and found insuffi- 
cient, even though the testing is after the time 
fixed for furnishing it. The testing of the secu- 
rity itself need not be within the time. '{Happel, 
J.y Rangaswami Nadar v. Pitchaimani 
Nadar. 1941 M.W.N. 748=54 L.W. 234= 
A.I.R. 1942 Mad. 29=(1941) 2 M.L.J. 291. 
— O. 45, R. 7 — Security for costs — Appli- 

cation for payment by successful respondent— 
F orient. 

It is the convention of the Peshawar Court 
that the money lying in that Court as security 
for the costs of the respondent should be paid 
to the respopndent on dismissal of the appeal 
with costs by the Privy Council, by the original 
Judge when the order in council is transmitted. 
{Mir Ahmad, J.C.) Partap Singh v. Har- 
KiSHAN Singh. 199 I.C. 46=14 R. Pesh. 78 
=A.I.R. 1942 Pesh. 14. 

O. 41, R. 10 (2) — Order rejecting an 

appeal for failure to furnish security within the 
time' ordered b}?’ Court — Not a decree. See 
Court-Fees Act (as amended in Madras), 
ScH, II, Art. 1. (1941) 2 M.L.J. 500 (F.B.). 

O. 41, R. 11 and Ss. 151, 152— Dw- 

missal of appeal under 0. 41, R. 11 — Ejfect — 
Amendment of decree appealed against—AppH- 
cation for — Proper forum. 

When the Chief Court dismisses an appeal 
under O, 41, R. 11, C. P. Code, it neither con- 
firms nor varies the decree of the lower appel- 
late Court but allows it to remain as it was. 
Hence when the decree in question is sought to 
be amended, it is the lower appellate Court which 
could amend the decree and hence an application 
for amendment of the decree should be made 
to that Court and not to the Chief Court. {Zia- 
ul Hasan and Yorke, //.), Tribeni Prasad 
Tewari V. Rukmin Devi. 16 Luck. 697=192 
I.C. 269=13 R.O. 335=1941 A.W.R. (C. 
C.) 44=1941 O.L.R. 100=1941 A. L.W. 192 
=1941 O.W.N. 1=1941 O.A. 8=A.I.R. 
1941 Oudh 251. 

O. 41, R. 14 (as amended in Pesha- 
war) — Effect of — Appellant, if must imple'ad as 
respondents all persons who were parties to 
original suit. 

O. 41, R. 14, C. P. C., lays down the proce- 
dure as to the service of notice on the respon- 
dents and the proviso added by the Peshawar 
Court makes it possible for the appellate Court 
to dispense with the service of notice on, those 
respondents who were not interested in the 
result of the appeal. Beyond this the rule does 
not go. It does not necessarily lead to the con- 
clusion that all the persons who were parties 
to the suit should de rigueur be made parties 
to the appeal. No other provision of law 
to the appellant the right to implead "pply : mdse 
persons whom he considers necessary ahd proper 
for the appeal. The appellant certainly runs 
a risk, but then he is to suffer if he commits a 
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mistake. (Mir Ahmad, /.) Mahomed Ali v. 
Abdur Ghafur. 203 I.C. 91=15 R. Pesh. 
53=A.I.R. 1942 Pesh. 79. 

— O. 41, R. 14, proviso — Only respondents 

to appeal ex parte in loivcr Court — Undesirable 
to apply proviso. 

When an appeal is filed and the only respon- 
dents to that appeal are persons who have 
allowed the proceedings in the trial Court to go 
cx parte, it is undesirable to apply the proviso 
to R. 14 of 0. 41, C. P. Code, without an 
attempt to serve at least one oC those respon- 
dents. (JVadstaorfh and Pafanjali Saslri, JJ,) 
MoinrN Batcha Rowtheu v. Chidambaram 
PiLLAi. 57 L.W. 582=1945 M.W.N. 20= 
A.I.R. 1945 Mad. 86=(1944) 2 M.L.J. 338. 

O. 41, Rr. 18 and lO—Dismissal for 

failure to deposit process fees — Whc7i^ justified 
— Procedure to he followed — Opportunity ta be 
heard — Necessity. 

An appeal can only be dismissed under R, 18 
of O, 41, C. P. Code, for failure to deposit 
process fee, and it cannot be so dismissed unless 
a day has been fixed under R. 12 for hearing 
the appeal. Further the appeal cannot be dis- 
misseci without giving the appellant a hearing. 
Tt could be restored under R. 19. (Saihe, S.M. 
and Diblc, J.M.) Bhagawat Prasad Situkul v. 
Mtdhapat. 1944 A.W.R. (Rev.) 168 (1) = 
1944 R.D. 329. 

O. 41, Rr. 19 and 22 (4)— Restoration 

of appeal — Effect on order passed in cross- 
objections — Decision in cross-objections not set 
aside— Rule of res judicata. 

A restoration of an appeal which was dis- 
missed for default, will not by itself have the 
effect of vacating the order passed in cross- 
objectiotis aciversely to the appellant in his 
absence. Unless steps are taken to set aside the 
order passed on cross-objections, that order con- 
tinues to be binding on the parties and if in 
disposing of the cross-objections it was neces- 
sary for the Court to come to a deci.sion on 
facts which would affect the merits of the ap- 
peal itself, the principle of res judicata would 
debar the appellant from reagitating the matter 
in appeal. (Harries, C.J. and Abdur Rahman, 
7.) Hira Nand V. Mahbut4 Tlahi. 213 I.C. 
217=17 R.L. 27=46 PX.R. 80=A.I.R. 
1944 Lah. 174. 

O. 41, R. 19 — Scope and applicability 

of 

An application under 0. 41, R. 19 is the only 
way in which an order under O. 41, R. 18 can 
be questioned, except possibly in re^rision. Under 
*0* 41, R. 19 the Court is given no discretion. 
Where the necessary proof is forthcoming, the 
Court is bound to readmit the appeal. It is a 
condition of the Court readmitting the appeal 
that, the appellant’s 'excuse’ has to be 'proved 
and the Court has to be satisfied’ that his excuse, 
constituted a 'sufficient cause’ why he did not do 
what he ought to have done. kB round, 7.) 
Ratan Lal V. Zahoor-tjl Has ah. 1942 A.L. 
W. 56. 

O. 41,^ R. 19 — Scope — If exhaustive — 

Appeal — Dismissal for non-payment of costs of 
paper booh — Jurisdiction to restord — Inherent 
powers. 


O. 41, R. 19, C. P. Code, does not exhaust th< 
powers of the Court in a proper case to re 
admit an appeal or an application dismissed £oi 
default or want of prosecution. The Court haj 
inherent powers under S. 151, C. P. Code, tc 
make an order restoring an appeal or applicatior 
for tlie ends of justice or to prevent an abuse 
of the process oi the Court, without any refe- 
rence to the period of limitation fixed for appli- 
cations to re-admit appeals or to restore any 
other proceeding dismissed for default. Where 
an appeal is dismissed for non-prosecution, for 
failure of the appellant to deposit within ’time 
the costs for the preparation of the paper book 
of the appeal the Court can under its inherent 
powers under S. 151, C. P. Code, restore the 
appeal. (Divatia, J.) NiNGArpA Narasingappa 
V. Chandra Takappa. 201 I.C. 653=15 R B 
103=44 Bom.L.R. 367=A.I.R. 1942 Bom 
198. 

r“P' — Scop'd — If exhaustive— 

Application for rc-ad mission of appeal made 
beyond time limited — Inherent pozuer of Court to- 
allozu — S. 151 and O. 47. 

The provisions o’f O. 41, R. 19, read with 
Art. 168, Limitation Act, are exhaustive; there 
is no inherent power remaining in the Court ex 
dchito justitiac to allow appeals which are time- 
barred or to set aside an order of dismissal of 
an appeal under O. 41, R. 18. Neither S. 15b 
nor O. 47, can be invoked to s.et at nought the 
provisions of the code or any provision of the 
Limitation Act. An appeal dismissed for de^ 
fault under O. 41, R. 18, cannot therefore be 
re-admitted under R. 19, if the application for 
such restoration is not made within the 
time limited. The Court has no inherent 
power. (Davis, C.J. and CdSullivan, 7.) Maho- 
med Shah v. Abdul Tabar Mahomed Yakub. 
I.L.R. (1943) Kar. ‘409=209 I.C. 326=A. 
I.R, 1943 Sind 132. 

; — O. 41, R. 20 — Addition of necessary 

parties — Powers of Board — When to be exer- 
cised— Procedure to be followed where defect 
occurred in the lower Court. Jhagru v. Sheo- 
DATTA. \Sce Q.D., 1936-’4a, Vol, I, Col. 3306.1 
(1941) A.L.J. (Supp.) 15. 

O. 41, R. 20 — Addition of new party 

m appdal — Dc novo trial — Necessity. 

Where though an opportunity was given tO' 
the plaintiff to add a person as defendant he did 
not avail himself of if, but later on in appeal 
made that person, a respondent, the new party 
should have an opportunity of putting forward 
his case before it could be decreed against him 
and hence there should be a remand for a de. 
novo trial. (Harper, S.M. and Sathe, J.M.)\ 
Randhir Singh v. Mool Chand. 194rRX. 
422=1941 O.A. (Supp.) 486:±:1941 A.W.R. 
(Rev.) 555. 


O. 41, R. 20 — Addition of party— Limts 

*n the power. 

An additional respondent can no doubt be add- 
d under 0. 41, R. 20, by the Court, but this? 
hould^ not be done merely in order to suit the* 
onvenience of a party or to enable it to get 
ound limitation. (Sathe, S.M.) Rai^das Snpt-* 
:uL V. Balram Shukul. 1943 R.D. 484=4 
943 A.W.R. (Rev.) 315 (1). 
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O. 41, R. 20--Addition of parties— Par- 
ties against whom- right of appeal is barred by 
limitation. 

Parties who have not been impleaded in an 
appeal and against whom the_ right o£ appeal has 
become barred by limitation, cannot under 
O. 41, R. 20, C. P. Code, be made respondents 
to an appeal against the others. (Ghulam Hasan 
and Madeley, JJ.) Rameshwar v. Ajodhia 
P^SAD. 17 Luck. 175=195 I.C. 761=14 R. 
O. 117=1941 O.L.R. 620=1941 R.D. 752= 
1041 O.A. 714=1941 A.W.R. (Rev.) 694= 
1941 O.W.N. 998=A.I.R. 1941 Oudh 580. 

O. 41, R. 20, O. 1, R. 10, Ss. 107 (2) 

and 151 — Addition of respondent after limita- 
tlofi — Pozver of appellate Court — Limitation Act, 
S. 5. 

When once time for an appeal has run out, 
it is not possible for an appellant subsequently 
to implead those defendants who were not ori- 
ginally impleaded as respondents in the appeal. 
Neither O. 41, R. 20, nor O. 1, R. 10 read 
with S. 107, C. P. C, nor S. 151, C. P. C, nor 
S. 5 of the Limitation Act could be invoked by 
the appellant for the purpose. The power con- 
ferred on a Court of appeal by ,0. 41, R. 20, 
C. P. C, can be used in favour of that person 
alone who is interested in the result of the ap- 
peal, and a defendant against whom the right of 
appeal has become barred is not a person so 
interested. What the appellate Court is not em- 
powered to do under O. 41, R. 20, it cannot do 
under O. 1, R. 10, read with S. 107. ^ The 
power to add parties to an appeal in certain cir- 
cumstances is specially provided for in O.^ 41, 
R. 20, and this being so, this special provision 
alone can be invoked in this matter and not the 
general provision. Similarly S. 151, C. P. C. 
too cannot be invoked in such cases. This is 
a residuary section, and not an overriding provi- 
sion of law. In other words, it comes into play 
only where no specific provision is made to meet 
an exigency that arises and cannot be relied upon 
to enable a court to disregard a clear provision 
of law and to perform an act which may other- 
wise be illegal. (Din Mahomed, Sale and Ab- 
dur Rahman, JJ.) Labhu Ram v. Ram Partap. 
I.L.R. (1945) Lah. 18=213 I.C. 278=17 
R.L. 39=46 P.L.R. 148=A.I.R. 1944 Lah. 
76 (F.B.). 

O. 41, Rr. 20 and 22 — Cross-objection 

against person not pWty to\ appeal — Procedure 
— Limitation. 

Where a respondent in an appeal proposes^ to 
file a memorandum of cross-objections against 
a person who is not a party to the appeal two 
distinct operations are necessary; he must first 
implead the person in question as a party un- 
der O. 41, R. 20, and then, he must put in his 
memorandum of cross-objections under R. 22 
of 0. 41. In order that he may succeed under 
R. 20, he must bring his application within the 
time allowed for filing an appeal against the 
person sought to be impleaded. Having succeed- 
ed in getting him impleaded, he must file his 
memorandum of objections within the period of 
limitation contemplated by R. 22. {Byers, /.) 
Venkatapathi V. Veerayya. 210 I.C. 500= 
16 R.M. 449=56 L.W. 277=1943 M.W.N. 


C. P. CODE (1908), O. 41, R. 20. 

423=A.I.R. 1943 Mad. 609=(1943) 1 M.L,. 
J. 429. 

O. 41, R. 20 — Interested in the result of 

the appeal — On^ of the holders of the decree 
not impleaded as respondent before limitation. 

Where one of the holders of a decree has not 
been impleaded as a respondent to an appeal and 
the time limited for appealing has expired, he is 
not ‘interested in the result of the appeal' within 
the meaning of R. 20 of O. 41, and as such he 
cannot be added as a party later on. {Bennett 
and Ghulam Hasan, JJ.) Tajammul Husain* 
Khan* v. Dy. Commissioner, Bara Banki. 21 1 
I.C. 103 (2)=16 R.O. 208=1943 O.W.N. 
385=19 Luck. 438=1943 A.W.R. (C.C.) lOg 
=1943 O.A. (C.C.) 240=A.I.R. 1944 Oudh 
9, 

O. 41, R. 20 — Parties in appeal — Addv 

tion — 'Conditions. 

It is clear that under O. 41, R. 20, it is not 
necessary that every individual party should be 
impleaded in the appeal unless their implead- 
ment would lead to the likelihood of their losing 
by the success of the appeal. {Sathe, S.M.) 
Dhone Barhai V. Guru Bux Singh. 1943 A. 
W.R. (Rev.) 313 (2)=1943 R. D. 475. 

O. 41, R. 20 and S. 151 — Person against 

whom appeal has become time-barred — Addition 
of as respondent — Inherent power of Court. 

It cannot be laid down as an inflexible rule 
that no person against whom the right of appeal 
has become time-barred can ever be added as a 
respondent under O. 41, R. 20. The question 
whether the interest of the respondent proposed 
to be added still survives in the appeal depends 
on the nature of the litigation, the decree passed, 
the subject-matter of the appeal, and the effect 
of the decision in appeal in his absence. Apart 
from this, the language of O. 41, R. 20, does 
not show that it is exclusive or exhaustive so 
as to deprive a Court of any inherent power 
which it may possess and can exercise in special 
circumstances and which has been saved by S. 
ISI . The Courts have therefore inherent powers 
to add a party to an appeal even after the ex- 
pir 3 '' of the period of limitation if they think 
fit to do so. {Teja Singh, J.) Munshi Ram 

Abdul Am. 212 I.C. 575=16 R.L. 306= 
45 P.L.R. 248=A.I.R. 1943 Lah. 252. 
O. 41, R. 20 — Power of Court — Omis- 
sion to implead necessary party ia appeal — 
Application after objection by respondent to im- 
plead — Power of Court to allow — Omission found 
to he deliberate and wilful. 

Two Hindu daughters brought a suit for a 
declaration tliat two alienations made by their 
mother, the third defendant in favour of the 
second defendant who was the husband of the 
fourth defendant (the plaintiffs' sister) were not 
binding on the plaintiffs and the fourth defend- 
ant The suit was dismissed. In appeal by the 
plaintiffs, the second and third defendants were 
not impleaded as respondents. The first defend- 
ant contended that the appeal was liable ^to be 
dismissed in limine in view of the omission to 
implead the second defendant. It was found 
that the omission was deliberate and wilful, and 
not due to any mistake. On an application by 
the appellants to implead the second defendant 
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after the objection was raised, 

Held, that there was no jurisdiction to pass an 
order cli reeling- the impleading of the second de- 
fendant as a parly respondent to the appeal. 
{Pandrang Roztr, /.) Ramamofcana Rao v, 
RAOHAVAMMA. 1941 M.W.N. 311::::53 L.W. 
392=(1941) 1 M.L.J. 471. 

O. 41, R._ 20 — Scope and applicability. 

O. 41, R, 20, is discretionary ancl not manda- 
tory. The discretion must also be used subject 
to any rights which the party may have acquir- 
ed owing to its non-iniplcadment. (Sathc, J.M.) 
Ram Dayal v. Shrtmatt Ukvt. 1942 A.W.R. 
(Rev.) 26=1942 O.A. (Supp.) 26=1942 O. 
W.N. (B.R.) 15=1942 R.D. 15. 

O. 41, R. 21 — AppUcahility — If limited 

to case of decree in appeal ex parte against rcs- 
t^ondent — Appeal dismissed — Obscrziations in 
judgment against respondent on some point — If 
ground for application for restoration of appeal. 

O. 41, R. 21, C. P. Code, which corresponds 
Tto O. 9, 3^. 13, C. P. Code, cannot be limited 
to cases in which a decree against the respond- 
ent has been passed in appeal, because the appeal 
may have other results than the passing of a 
decree against the respondent. But the rule is 
not wide enough to cover the case o'f an appeal 
-which has been wholly dismissed, merely by 
reason of some remarks which may be in the 
nature of obiter dicta and thus incapable of con- 
stituting a final decision of the matter discussed 
so as to be res judicata, {Roztdand, /.) (jOPI 
Lohar V. Maheshwar Prasad Naratn Sinc.h. 
192 I.C. 211=13 R.P. 436=7 B.R. 329=21 
Pat.L.T. 1082=A.I,R. 1941 Pat. 141. 

O. 41, R. 22 — Applicability — ^Appeals 

under Provincial Insolvency Act. Jaikrishna v. 
Sawatram. [5*^5 Q.D,, 1936-’40, Vol. T, Col. 
1919.] I.L.R. (1942) Nag. 156=201 I.C. 
439=15 R.N. 47. 

O. 41, R. 22 — Applicability — Case in 

which only revision can be filed. 

0. 41, R. 22, C.P.C., does not apply to cases 
in which only revision proceedings can be taken 
by either side. There is nothing in the code to 
entitle a respondent to present cross-objections 
"to a petition for revision made by his opponent. 
'{Almond, J.C, and Mir Ahmad, I.) Jesa Ram 
u Diyal SiisrcH. A.I.R. 1945 Pesh. 34. 

— O. 41, R. 22 — ^Applicability — Revision 

■petition — ^Memorandum of cross-objections — 
Competency. Latchan-ka Doravauu v. Mallu 
Doravaru. [See Q.D., 1936-^40, Vol I, Col. 
3306.] 193 I.C. 175=13 R.M. 634=A.I.R. 
1941 Mad. 55. 

O. 41, R. 22 — Construction — Partial 

^decree — Appeal by plaintiff — Respondent not 
filing cross-objection — Right to* urge in support 
of decrei ground disallowed by trial Court. 

Under O. 41, R. 22, it is open to a defen- 
dant-respondent who has not taken any cross- 
objection to the partial decree passed against 
liitn, to urge in opposition to the appeal of the 
plaintiff appellant a contention which, if accept- 
ed by the trial Court, would have necessitated 
tlie total dismissal of the suit There is nothing 
in O. 41, R. 22 to prohibit the defendant from 
doing so. The appellate Court cannot, of course, 
set the decree aside because it has become final; 
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I but it is open to the defendant to repel the plain- 
I tiff’s case for an increased decree by showing 
that he was not really entitled to a decree at all 
! (Leach, C.J., Lakshmana Rao and Krishiaswami 
I Ayyangar, //.): Venkata Rao z>. Satyanaray- 
i YANA Murthi. I.L.R. (1944) Mad 147 - 
I 209 I.C. 479=16 R.M. 322=56 L.W 527- 
1943 M.W.N. 557=A.I.R. 1943 Mad' 698- 
(1943) 2 M.L.J. 336 (F.B.). ’ 

^^-gross-ohjccHom against 

co-respond cut — When admissible. 

Cross-objections would be admissible if the 
points raised in them directly or indirectly con- 
cern the appellant. In case they do, the fact that 
a co-respondent is also affected would not matter. 
But, on the other hand, if the cross-objections 
agitate questions which have nothing to do with 
the appellant and affect only a co-respondent or 
co-respondents they slionld not be admitted. 
(Mir Ahmad, J.C. and Malioincd Ibrahim, /.) 
Kri.shan Lal V. Ram Chand. 206 I.C. ' 35 = 
15 R. Pesh. 101=A.I.R. 1943 Pesh. 3. 
O. 41, R. 22^Cross-objeciion against co- 
res pond cut — Perm issih ility. 

In a partition suit every defendant is in the 
position^ of a plaintiff so 'far as his particular 
share is concerned. Tn an appeal from the 
decree in such a suit, it is therefore open to one 
co-respondent to make a cross-objection against 
another co-respondent. (Manohar Lall and 
Beevor, JJ.) Kantz Fatima v. Tai Narain, 
23 Pat. 216=218 I.C. 443=18 R.P. 50=11 
B.R. 329=1944 P.W.N. 556=A.I.R. 1944 
Pat. 334. 

O. 41, R. 22 — Cross-objections against 

correspondents — P erm issibilify. 

In a memorandum of objections a respondent 
may raise a question that arises only between 
him and a co-respondent. (Burn, J.) Gopau 
Menon V. Meenakshi Amma. 53 L.W. 57= 
1941 M.W.N. 89=A.I.R. 1941 Mad. 402= 
(1941) 1 M.L.J. 106. 

■ O. 41, R. 22-^Cross-objections against 

CO -responden t — Permissibility. 

^ A respondent has no right to file cross-objec- 
tions against a co-respondent when he has not 
appealed from the decree. (Harries, € J. and 
Mchr Chand Maltajan, J.) Jan Mahomed v. 
Razdon, 218 I.C. 193=18 R.L. 14=46 P.L. 
R. 281=A.I.R. 1944 Lah. 433, 


* O. 41, R. 22 — Cross-objections against 

co-respondent — Permissibility. 

Although a cross-objection can usually be 
taken only against an appellant, such an objec- 
tion may in certain cases be taken against a co- 
respondent One of the exceptions is when the 
appeal raises a question which cannot be pro- 
perly dispopsed of in the absence of the co- 
respondents. (Henderson, Jj) Sris Chandba 
Nandi v . Md. Ibrahim Meah. 48 C.W.N. 
484=79 C.L.J. 45=A.I.R. 1944 Cal. 383. 

-O. 41, R, 22 — Cross-objections against 

co-respo ndents — Permissibility. 

Where a person filing a cross-objections hav- 
ing not chosen to file an appeal against some 
of^ the respondents seeks in the cross-appeal to 
agitate his^ rights against them only and his 
cross-objection has nothing to do with the w 
peal filed by the appellant, such a cross-pbj^fi<^ 
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is not maintainable under R. 22 of O. 41, C.P. 
Code. (Bennett and Ghulam Hasan, JJ.) Haei 
Saran Das v. Rudra Pratap Narain Singh 

20 l/uck. 45=215 I.C. 295=17 R.O. 55= 
1944 O.W.N. 50=1944 A.W.R. (C.C.) 22 
=1944 O.A. (C.C.) 22=1944 A.L.W. 96= 
A.I.R. 1944 Oudh 130. 

O. 41, R. 22— ^Cross-objections— Filing 

before service of notice, on respondent — P ermissi- 

bility. . . 1 X 1 

Although cross-objections cannot be presented 
a'fter the expiry of one month from the date of 
the service of the notice on the respondent or his 
pleader, it is not necessary for the respondent to 
wait until the service is actually effected on him, 
as the right to submit his cross-objections 
accrues to him as soon as an order is made 
issuing notice of the date of hearing of the 
appeal to him. It is even open to him to appear 
in a Court of appeal on the date of hearing and 
present his objections there and then though not 
served at all. fDin Mahomed, Sale and Ahdur 
Rahman, JJ.) Labhu Ram v. Ram Partap. 
I.L.R. (1945) Lah. 18=213 I.C. 278=17 R. 
X. 39=46 P.L.R. 148=A.I.R. 1944 Lah. 


76 (F.B.). 

O. 41, R. 22 — Cross-objections — Fihng 

^f.— Omission of somS respondents in list of 
parties— Defect, if fatal 

The fact that the list of parties attached to 
the cross-objections does not contain the names 
of some of the respondents, is not fatal to the 
cross-objections. The cross-objections are always 
preferred to an appeal that is pending and the 
title of the cross-objections remains the same as 
that of the appeal. (Din Mahomed, Sale and 
Ahdur Rahman, JJ.) Labhu Ram v. Ram 
Partap. I.L.R. (1945) Lah. 18=213 I.C. 
■278=17 R.L, 39=46 P.L.R. 148=A,I.R. 
1944 Lah. 76 (F.B.). 

O. 41, R. 22— ^Cross-objections— Neces- 
sity— Adverse finding favourable ddcree.^ 

Where a suit for arrears of rent is dismissed 
hut a finding is given as to amount of rent, there 
is no need to file a written cross-objection under 
O. 41, R. 22, C. P. Code, as cross-objections 
are filed only against decrees and not against 
individual findings. (Harper, S.M. and Sathe, 
J.M.y Mahadeo v. Ghurp attar. 1941 R.D. 
^99=1941 A.W.R. (Rev.) 401=1941 O.A. 
(Supp.) 350. 

— O. 41, R. 22— Letters Patent Appeal 
from first appeal — Cross-objections — If can be 
filed. Khazanchi Shah v. Niaz Ali. [Se-e 
'Q,D., 1936-’40, Vol. I, Col. 1922.] 191 I.C. 417 
=13 R.L. 291, 

— O. 41, R. 22 — ^Limitation — Appeal to 
'High Court from original decree of Subordinate 
Court — Date of service of notice on respondent 
■or pleader — Affixing to office of respondent’s 
advocate — If due service. See C, P. Cope, 
O. 3, R. 5. (1942) 1 M.L.J. 245. 

— — O. 41, R. 22 — Right of respondent to 
•attack lowir Courfs decision. 

O. 41, R. 22, C. P. Code, gives a respondent 
■power only to support the decision of the lower 
Court and not to attack it, when he has not ap- 
■pealed against it or even put in cross-objections, ! 
KTefe Chand md Blacker, //.), Raja Ram 


Q. D. 1—84 


C. P. CODE (1908), O. 41, R. 22. 

V. Lehna. 199 I.C. 700=14 R.L. 412=44 P. 
L.R. 80=A.I.R. 1942 Lah. 87. 

O. 41, R. 22 and Court-Fees Act, 

S. 6-A (1) (as amended by U. P, Act XIX 
of 1938)— to file cross-objection, when 
there is no right to appeal — Appeal under S. 6-A 
(1), Court-Fees Act— Cross Objections if can 
be filed in. 

Where the law confers no right on a party to 
file an appeal, it follows that he is precluded 
from filing cross-objections to the appeal. A 
defendant is not entitled to file any appeal under 
S. 6-A (1), Court-Fees Act as he is not a per- 
son who had been called upon to make good a 
deficiency in Court-fee. It follows that he is 
not entitled to file cross-objections in an appeal 
filed by the plaintiff under that section. (Bennett 
and Ghulam Hasan, JJ.) Abhlakh Bakhshi 
Singh v. Thakur Prasad. 18 Luck. 256=200 
I.C. 860=15 R.O. 46=1942 A.W.R, (C. 
C.) 258=1942 O.A. 286=1942 O.W.N. 382 
=A.I.R. 1942 Oudh 391 (1). 

O. 41, R. 22 — Scope — Cross-objections 

as against party to suit not made party to ap- 
peal — Permissibility. 

O. 41, R. 22, C. P. Code, cannot be read as 
precluding a respondent from filing cross-objec- 
tions directed not against the appellant but 
against a party to the suit who has not been 
made a party to the appeal. (Venkataramana 
Raa and Ahdur Rahman, JJ.) Ksishnaswami 
Naidu V. Secretary of State. 208 I.C. 38= 
16 R.M. 148=55 L.W. 578=A.I.R. 1943 
Mad. 15=(1942) 2 M.L.J. 431. 

— ; O. 41, R. 22 — Scope — Right of respon- 
dent to claim relief not granted by lower Court 
without filing cross-objections. 

Under 0. 41, R. 22, C. P. Code, a respondent 
can support the decree granted to him on any 
ground decided against him in the Court below, 
but if he wants a decree for a higher right which 
he prayed in the plaint but which has not been 
grantee! to him, it is incumbent on him to file 
cross-objections, (Divatia and MackUn, JJ.) 
Secretary of State v. Chimanlal Jamna Das. 
I.L.R. (1942) Bom. 357=201 I.C. 420=15 
R.B. 76=44 Bom. L.R. 295=A.I.R. 1942 
Bom. 161. 

^O. 41, R. 22 (4) — Applicability — Appeal 

—Rejection for non-payment of Court-fee— 
Effect— Cross-objections— If also fail 

It is quite clear that if an appeal is rejected 
for non-payment of Court-fee, the cross-objec- 
tions preferred by the respondent must fail with, 
the appeal; if the appeal is rejected there can. 
be^ no respondent and no cross-objections. Such 
rejection for non-payment of Court-fee does, 
not amount to withdrawal or dismissal for de* 
fault under O, 41, R. 22 (4), C P. Code. 
(Beaumont, CJ. and Sen, /.) Kashiram Senit 
V. Ranglal Motilalshet. I.L.R. (1941> 
Bom. 477=195 I.C. 894=14 R.B. 84=43 
Bom. L.R. 475=A.I,R. 1941 Bom. 242. 

O. 41, R, 22 (4) — Maintainability of 

cross-objections on rejection of appeal for non- 
payment of court- fed. 

is clear from the language of sub-rule (4)! 
of R. 22 of O, 41, that the rejection of the 
appeal for failure to pay proper court-fee is not 
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to the dismissal of the appeal for L.R. (1941) Nag. 629=197 I. O' 

default as contemplated in Uie sub-rule and as N^ 


C. P 

tantamount 


_ 136=1941 N.LJ. 

are thereafter not maiiitainabic. {Bemutt and — — O. 41, R. 23 (as amended 
Ghiilam Hasan, JL) Avadh Narain Singii v, 

Badri Pkasau Singh. 215 I.C. 37: 

45=1943 O.A. (C.C.) 291=1943 
(C.C.) 159=1943 O.W.N. 




410=A.I.R. 


m 


Oudh) 


=17 R.O. 
A.W.R. 
470=1943 A.L. 

W. 561=A.I.R. 1944 Oudh 57. 

O. 41, R. 2 Z— Appeal— Order of re- 
mand substantially one under R, 23. 

Although the Court ordering the remand may 
have had no jurisdiction under R. 23 to pass the 
order under that rule, nevertheless if the order 
of remand as made purports to be an c^rclei 
under O. 41, R. 23 and appears to be m form 
and substance an order under that rule it to 
“be regarded as an order o'f remand passed under 
R. 23 and therefore subject to appeal. (o( 7 n, J.) 
PuLW Chandra zk Sakat Chandra. 72 C.ht. 

T 383 

i: 6 . 41, R. 23 and S. ISI— Appeal- 

Order of rcinand under inherent power. 

An order of remand made not under O. 41, 
R. 23, C. P. C, but in the inherent jurisdiction 
of the Court is not appealable unless the order 
amounts to a decree in accordance with tne 
definition in S. 2, C. P. Code. (Hewrf^n, J.) 
Gopal Chandra Dwartka Nath. 195 I.C. 
864=14 RX. 144=74 C.L.J. 535=A.I.R. 
1941 Cal. 446. 

O. 41, R. 2 Z—Applicabt!ify—All ques- 
tions decided, . 

R. 23 of 0. 41, C. P. Code, applies where an 
appellate Court has reversed a ^ ^^ree and all 
the questions arising m the case have 
keided by the Court of first instance Where 
all the questions are decided by the Court of 
first instance R. 23 would have no aPPl'catw"- 
iGhulam Hasan and ^ 9 arwal, JL) Hw 
Mohammad «. Suleman Khan. 203 I.C. 236 
=15 R.O. 166=1942 O.A.^430=1942 O W. 
N. 520=1942 A.W.R. (C.C.) 322 (2)— A.I. 
R. 1943 Oudh 35. . 

Q 41^ R. 2Z—Apphcahhty—Prehmt- 

nary point — Rejection of plaint under O. 7, 
R 11 

A preliminary point is one which when deter- 
mined in favour of the plaintiff permits the pro- 
gress of the suit but when determined against 
Mm concludes the suit. The preliminary points 
may arise before or after admission of the plaint. 
In either case if the decision on the prelimmary 
point is against the plaintiff ^ that would stop 
the further progress of the suit so as to compel 
the Court to dispose of the suit finally without 
deciding the merits of the controversy. M order 
rejecting a plaint under O. 7, R. 11, C P. Code, 
has the force of a decree under S, 2 (2) and 
•Me rejection of the plaint brings about the dis- 
posal o'f the suit. When an appeal is preferred 
against such an order, and the appellate Court 
sets it aside, it has to remand the case for the 
trial of the other issues arising in the case and 
such an order of remand could not be made 
under any provision of law except under O. 41, 
R. 23, C. P. Code and such an order* is appel- 
able under O. 43, R. 1' (w). {Niyogi, 7.) 
Madhaorao Ganesh V . Keshao Gajanan. I. 


■Construction — ‘Have not been decided*. Lach- 
MTN V . Bhairon Bakhsh Singh. [See OD 
1936-’40, Vol. I, Col. 1925.] 16 Luck. 65 

■O . 41, R. 23 (Allahabad) — Construe* 


tlon — ‘Have not been decided by if, meaning of 
— Remand for retrial after reframing of issue^ 

If falls tinder R. 23 — Appeal — Inference of re* 
mand under R. 23 in preference to remand under- 
inherent jurisdiction. 

The words ‘have not been decided by it’ in- 
O. 41, R. 23, C. P. Code, as amended by the 
Allahabad High Court must be taken to mean 
‘have not been properly decided by it’. Where 
appellate Court sets aside a decree dismissing a. 
suit on the ground that an issue had not beea 
properly tried by the trial Court and remands, 
that issue for retrial after refraining it, it is a 
remand under the Code and not under the Cour’ts 
inherent jurisdiction and is lienoe appealable. 
Ordinarily a remand under 0. 41, R. 23 will be 
readily inferred in preference to an assumption 
being made that the remand was under the in*- 
herent jurisdiction. (Braund, J.) Rak Prasai> 
Stngh V. Sabz Alt Shah. 1942 A.L.W, 48*. 

O. 41, R. 23 — Decision on merits— Order 

of remand — Appeal. See C. P. Code, S. 151 auin 
0. 41, R. 23. 197 I.C. 13. 

O. 41, Rr. 23, 25 and 2S—Duiy of ap- 
pellate Court to indicate provision of law under 
which the remand is made. 

It is not proper 'for an appellate Court to pass 
a vague order that the decree is set aside and 
the suit remanded for fiesh decision after allow- 
ing both parties to lead evidence. The Courts 
of first appeal should not remand suits to trial 
Courts without giving any indication as to the 
provision of law under the Civil Procedure 
Code, under which they are passing their order 
or without going any clear direction to the trial 
Court as to what it has to do. {Dible, S, M, 
and Acton, A.M.) Ajodhia Prasad v. Nawai 
Stngh. 1945 R.D. 558=1945 A.W.Rv 
(Rev.) 263. 

O. 41, R. 23 (Allahabad) and Court- 

Fees Act, S. 13 — Ex parte decree after strik- 
ing off defence — No finding recorded on issues— 
Reversal in appeal — Remand, if one under 0. 4h 
R. 23 — Refund of Court-fee. 

Wiere the trial Court after striking off the 
^^ence for non-compliance with an order award- 
ing costs to plaintiff, passes an ex parte decree! 
without recording any finding on the questions 
arising in the case and the decree is set aside 
in appeal and the suit is remanded to trial 
Court for rehearing, the remand is one under 
0. 41, R. 23 (Allahabad) — and the appellate is 
entitled to refund of (xiurt-fees paid in appeal 
by him, under S. 13 of the Court-Fees Act 
(Canga Nath, I.) Shtam Sunder v. Venneic 
Prakash. I.L.R. (1942) AIL 84=1941 A. 
W.R. (HX.) 301=1941 A.L.W. 976=1941 
O.A. (Supp.) 843=1941 A.L.J. 604. 

-O. 41, R. 23 (Oudh)— 7/ confined ta 

questions raised by pariies^ in the pleading in ihe* 
trial Court 
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R. 23 of 0. 41, C. P. Code, as framed by the 
Oudh Chief Court refers only to questions which 
were raised by the parties on their pleadings in 
the trial Court and not to questions which may 
be raised subsequently at the stage o'f the appeal 
from any cause whatsoever. The intention of 
the rule is to confine its scope only to such 
questions. (Ghiilam Hasan and Madeley, //.) 
Mahabtr Singh v. Pitambar Das. 19 Luck. 
411=211 I.C. 396=16 R.O. 231=1944 A.W. 
R. (C.C.) 1=1944 O.A. (C.C.) 1=1943 

O.W.N. 537=A.I.R. 1944 Oudh 117. 

O. 41, R. 23 and S. 151 — Inherent 

power of remand — If exists — ^When could be re- 
sorted to. Sheolal V . Jugal Kishore. [See 
Q.D., 1936-’40, Vol. I, Col. 1926.] 191 I.C. 
566=13 R.N. 203. 


O. 41, R. 23 and O. 7, R. 11— Order 

dismissing suit after deciding preliminary issue 
as to its maintainability — Nature of — Remand by 
appellate Court for further proceedings — Appeal. 

C. P. Code, O. 7, R. 11 and O. 41, R. 23. 
44 P.L.R. 236. 

O. 41, R. 23 — Order of remand — When 

not justified. 

An order of rernand is not justified when the 
net result of the order is to allow an unsuccesful 
litigant to fish out evidence in order to prove 
his case and make up the lacuna which exists. 
{Almond, J.C. and Mir Ahmad, /.) Mt. Motai 
V . Mohd. Akbar Khan. 193 I.C. 871=13 R. 
Pesh. 70=A.I.R. 1941 Pesh. 28. 


O. 41, R. 23— Order under— If revisable. 

See C. P. Code, S. 115 and 0. 41, R. 23. 1942 
O.W.N. 236. 

-O. 41, Rr. 23 and 2S— Order under 


— — — — JLVJL . — wr 

R, 23 — Conversion into one under R. 25. 

An order which is really passed under R. 23 

of 0. 41, C. P. Code, whether it is proper or 
not, cannot after it had become final be treated 
as one under R. 25 oE that order. (Shirreff, 

S. M, and Sathe, J.M.) Maithyli Sharan 
Gupta v. Ram Gupta. 1942 O.A. (Supp.) 71 
=1942 O.W.N. (B.R.) 112=1942 A.W.R. 
(Rev.) 65=1942 R.D. 144. 

O. 41, R. 23 — Preliminary point — Mean- 
ing. ^ 

A preliminary point does not necessarily mean 
a point collateral to the merits of the case but 
would include any point whether of fact^or law, 
the decision on which renders the decision of 
other issues arising in the case unnecessary. 
'(Bhide, /.) Khuda Bakhsh v. Ata Moham- 
mad. 201 I.C. 159=15 R.L. 33=44 P.L.R. 
133=A.I.R. 1942 Lah. 135. 


O. 41, R. 23 — Remand — Clear findings 

on remitted issuds — Course open to appellate 
Court 

Where an appellate Court remitted two issues 
to the lower Court for trial and that Court had 
given clear findings on those issues, it is open 
to the appellate Court to differ from those find- 
ings and to set aside the order of the trial Court, 
but a remand of the case back is not justified. 
^Harper, S.M. and Sathe, /.iU.) Tulst Ram v. 
Dhupan Rat. 1941 O.A. (Supp.) 208=1941 
A.W.R. (Rev.) 259=1941 R.D. 315. 

O. 41, R. 23 and O. 43, R. 1 (u)— • 


C. P. CODE (1908), O. 41, R. 23. 

Remand contemplated by 0. 41, R. 23 — Remand 
under inherent powers — Appeal — Competency. 

R. 23 of O. 41, C. P. Code, contemplates the case 
of a remand where the lower appellate Court 
has reversed the decree of the trial Court and 
all questions arising in the case have not been 
decided by the trial Court. Where, however, 
although the lower appellate Court reverses the 
decree all questions arising in the case have been 
decided by the trial Court and no question is 
left undecided, then the remand is not under 
R. 23 of 0. 41, but under the inherent powers 
of the ^ Court. In such a case no appeal would 
lie against the order of remand. {Thomas, CJ. 
and Ghulam Hasan, I.) Jagadish Singh v. 
Kateshar Singh. 1944 A.W.R. (C.C.) 272 
=1944 O.A. (C.C.) 272=A.I.R. 1945 Oudh 
133. 

O. 41, Rr. 23 and 25 and S. 105 (1) — 

Remand on appeal from preliminary decree — If 
can^ he treated as one tinder R. 25 of 0. 41— 
Agitation in appeal against final decree. 

Where an appellate Court varies the shares 
fixed by the trial Court in a preliminary decree 
for partition of a holding and remands the case 
to the trial Court, the order is one under rule 23 
o'f O. 41 and cannot be converted into one under 
R. 25 of that order. Where under the Agra 
Tenancy Act under which the suit was filed no 
appeal was allowed against the order of remand. 
PI eld, that it could be agitated in an appeal 
against the final decree of the appellate Court 
under the provisions of S. 105 (1), C. P. Code. 
{Sathe, S.M.) Chabu v. Mahtpat. 1944 A.W. 
R. (Rev.) 12=1944 R.D. 39. 

O. 41, R. 25 — Remand order directing 

fresh findings on same evidence — Legality. 

An ^order of remand directing a Court which 
has given its finding on merits on a particular 
issue to reconsider that finding on the same evi- 
dence offends against principles of law. {Sathe, 
SM. and Ross, J.M.) Janki v. Mst. Bilaso. 
1944 R.D. 106=1944 A.W.R. (Rev.) 36. 

O. 41, R. 23 — Remand order — Failure to 

appeal — Effect of — If bars objection to juris dic^ 
tion of trial Court. 

Where the appellant was not aggrieved by and 
therefore had not appealed against an order of 
remand by the lower appellate Court it will be 
unjust to hold that he is precluded from raising 
later on when the matter comes up in second 
appeal, after remand, the question of the juris- 
diction of the trial Court. {Leach, C.J., Wads- 
worth and Somayya, JJ.) Secretary of State 
V. Jagannadham. I.L.R. (1941) Mad. 850 
=196 I.C. 353=14 R.M. 289=1941 M.W.N, 
644=54 L.W. 7=A.I.R. 1941 Mad. 530= 
(1941) 2 M.L.J. 47 (F.B.). 

0 . 41, R. 23 and S. 151 — Remandt 

power of — Opportunity to produce evidence to 
party failing to discharge burden on him— Duty, 
if any on Court to call for documents. 

There is no law which can justify an appellate 
Court in remanding the case to the trial (Jourt 
in order that a party who, in the opinion of the 
appellate Court — right or wrong — has * failed to 
discharge the burden that lay on him, may .be 
enabled to have another opportunity of produc- 
ing evidence. There is also no law which casts 
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on th-e trial Court the duty to call 'for certain 
documents in order that a party’s title may be 
established. {Verma, J.) Htra Lal v. Ratan 
Lal. I.L.R. (1944) A. 594=218 I.C. 130 
=18 R.A. 1=1944 A. L.W. 367=1944 A.W. 
R. (H.C.) 192=1944 O.A. (H.C.) 192=A. 
I.R. 1944 All. 293. 

O. 41, R. 23 — Remand under — Construc- 
tion of order. Matt^ura Prasad v. Sita Ram. 
[See Q.D., 1936-’40, Vol. T, Col. 1927.] 15 Luck. 

686 . 

O. 41, R. 2Z^Scopc — If exhmislivc — 

Inherent powers of remand. 

The powers of the appellate Court as regards 
remand are not restricted to the cases specified 
in O. 41, R. 23. It has inherent power to re- 
mand in case of error, omission or irregularity. 
But whether justice docs require a Court to 
invoke its inherent jurisdiction has to be deter- 
mined by that Court with reference to the parti- 
cular facts of the case and the rule of law that 
a Court cannot invoke an inherent jurisdiction 
where there is a provision in the Code which, if 
applied, will meet the justice of the case. {Loho 
and O'Sullivan, JJ.) Tikaram Kashiram v. 
C^ANESHMAL JoGUMAL. I.L.R. (1943) Kar. 
429=214 I.C. 256=17 R.S. 23=A.I.R. 1944 
Sind 73. 


O. 41, R. 23-A and O. 43, R. 1 (u) 

(as amended by Lahore High Court) — Intra 
vires. 

R. 23-A of 0. 41, made by the Lahore High 
Court under S. 122, C. P. Code, as well as the 
amendment made in R. 1 (w) o'f O. 43, provid- 
ing an appeal from an order passed under R. 
23-A of O. 41, are intra vires the High Court. 
R. 23-A of O. 41, as amended, does not offend 
against S, 128, C. P. Code; it is not in any 
way inconsistent with S. 151 or any other pro- 
vision in the body of the Code. S. 104 permits 
appeals not only from orders mentioned in 

R. (1) of O. 43 as originally enacted but also 
from rules as might thereafter be added by the 
High Court under S. 122, after following the 
procedure laid down in Part X. Accordingly, if 
the High Court adds a rule to 0 . 43, making 
an order appealable, which was not appealable 
formerly, such rules is automatically covered by 

S. 104. (Teh Ckand and Beckett, JJ.) Kishan 
Singh v. Bachan Singh. I.L.R. (1943) 
Lah. 569=201 I.C. 667=15 R.L. 68=44 P, 
^L.R. 253=A.I.R. 1942 Lah. 201. 

— O.^ 41, R. 23-A, 25 and 27— TWo/ Judge 

mi frafmng proper issues and wrongly exclud- 
ing evidence^Order of rdmand under R. 23-A 
—Rrapnety. 

If the appellate Court finds that the trial 
judge has not framed, proper issues and has 
wrongly excluded certain documentary evidence, 
-it should frame additional issues and remand 
the case under R. 25 and at the same time direct 
the trial Judge under R. 27 to admit the ex- 
cluded evidence. It should not remand the case 
rehearing and re-decision. 

C hand and Beckett, JJ.) Kishan Singh 

Lah. 569 
P.L.R. 253 

=A.I.R. 1942 Lah. 201. 


C. P. CODE (1908), O. 41, R. 27. 

7i rPi 25 — of the Bench of 

the High Court when remitting certain other 
issues to lower Court—If binding on thd Bench 
hearing the matter on receipt of the findinas 

Where a Bench of the High Court hears 'an 
appeal and arrives at certain findings on some 
issues and remits certain other issues to the 
lower Court for recording its findings, when 
the matter comes up cither before the same 
Bench or a different Bench after the receipt of 
the findings from the lower Court, the Bench 
which hears the matter is not bound by the 
findings arrived at by the former Bench; but 
it is entitled in its discretion if it so desires 
not to reconsider those findings. (Allsop, Ismail 
and Verma, JJ.) Citauli w. Mst. Meghoo 
1945 A.L.J. 316=1945 O.W.N. (H C ) 
251=1945 A.W.R. (H.C.) 244=1945 A L 
W. 272=A.I.R, 1945 All. 268 (F.B.).‘ ’ 
O. 41, R. 25 — Remand under— Appeal 

Where there is a remand by the appellate 
Court for a decision on certain issues which 
had not been decided, no appeal lies from such 
an order of remand. (Davies.) Hamira v. 
Kisiian Chandra. 1941 A.M.L.J. 24. 

O. 41, R. 27 — Additional evidence— 

Admissibility — Conditions — Document being 
above suspicion, if a sufficient ground by itself. 

Before additional evidence can be admitted in 
an appellate Court it must be shown that it 
falls within the purview of 0. 41, R. 27, C P. 
Code. The mere fact that a document is above 
suspicion is not enough to justify its admission 
in an appellate Court. (Shirreff, S.M. mi 
Sathd, J.M.) Chokat Singh v. Daya IChatik. 
1942 O.A. (Supp.) 199=1942 R.D. 405= 
1942 O.W.N. (B.R.) 316=1942 A.W.R. 
(Rev.) 179. 

^O. 41, R. 27 (Patna Amendment)— 

Additional evidence — Admissibility in appeal— 
Evidence not tendered in lower Court and not 
required by appellate Court to enable it to pro^ 
nounce judgment. 


Where the evidence sought to be adduced in 
appeal was never tendered to the lower Court, 
and there is no rb^son why such evidence should 
not have been adduced in the Court below, 
though the parties must have been aware of its 
existence and could, with the exercise of dili- 
gence, have produced and proved it before the 
lower Court, the appellate Court will not admit 
the additional evidence in appeal especially when 
it cannot possibly be said that it is necessary 
to enable it to pronounce judgment and when 
it can decide the point on the materials before 
it. (Harries, C.J. and Manohar Loll, J.) Shiva 
Prasad Singh v. Srxschandfa Nandi. 22 Pat 
220=210 I.C. 426=16 R.P. 147=10 B.R. 
259=A.I.R. 1943 Pat. 327. 


y-O. ^ 41, R. 27 — Additional evidence-- 

Admissibility in second appdaL 
Additional evidence will not be admitted in 
in second a.ppeal when no reasons are shown 
why that evidence was not, or could not be pro- 
duced at the trial. (Tek Chand, J.) Subh 
Ram V. Ramkishan. 210 I.C. 262=16 R.B*: 
161=45 P.L.R. 284=A.I.R. 1943 Lah. 

265. 
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O. 41, R. 27— Additional evidence— 

Admission in appeal— Party purposely abstain- 
ing from examining witness in trial Court — If 
can be permitted to examine witnesses in appeal 
— Power of appellate Court. 

0. 41, R. 27, was not intended to permit a 
plaintiff ’to examine witnesses whom he could 
and should have examined in the trial Court. 
The words o£ O. 41, R. 27, are, no doubt, wide, 
but they are extremely liniiteci in their scope. 
The mere desire on the part of the Judge of 
the appellate Court to ease his conscience does 
not entitle him to put a party in a privileged 
position and to allow him to call witnesses and 
to have evidence recorded when he should have 
called those witnesses and could have had that 
evidence recorded in the lower Court if he had 
not been remiss or earless. Far less should he 
be privileged when such party has purposely 
abstained ’from bringing upon ^ the record evi- 
dence which, in his opinion or in the opinion of 
his legal advisers, would not, at that stage of 
the case have helped his suit. {Davis, C.J. 
and O’Sullivan, /.) AziM Wadho v. Alinawaz 
Ghulam Hyder. I.L.R. (1943) Kar. 415= 
217 I.C. 4=16 R.S. 213=A.I.R. 1944 
Sind 57. . 

O. 41, R. 27 — Addiiiofial evidence w 

appeal— Admission— Recording of reasons— 
Necessity. , . 

Under 0. 41, R. 27, C. P.^ Code, additional 
evidence can no doubt be admitted by an appel- 
late Court but this can be done only under cer- 
tain restrictions and whenever additional evi- 
dence is admitted the Court has to record the 
reasons for its admission. A failure to so 
record would render the evidence admitted liable 
to be excluded. {Sathe, J.M.) Chokat Singh 
V. Chulhi. 1942 O.A. (Supp.) 376 (2) — 
1942 A.W.R. (Rev.) 350 (2)=1942 O.W. 
N. (B.R,) 564=1942 R.D. 692. 

O. 41, R. 27 — Additional evidened— Ad- 
missibility — R efusal — Grounds. 

Where certain documents were neither pro- 
duced in the trial Court nor were they refused 
admission, and were not necessary to enable the 
Court to decide the case, a refusal to admit them 
by the appellate Court is justified. {Sathe, J. 
'M.) Chhattardhaei Ahir v. Ganesh Ahir. 
1942 O.W.N. (B.R.) 287=1942 O. A. 

(Supp.) 195=1942 R.D. 376=1942 A.W.R. 
(Rev.) 175. 

O. 41, R. 27 — Additional evidence — Dis- 
entitling circumstances. 

Where the plaintiff knew clearly what he had 
to prove and chose to prove it in a particular 
manner and took tihe chance of a judgment in 
his favour on that evidence, he will not be al- 
lowed by the appellate Court to produce the evi- 
dence which he could have produced at the trial. 
{Ba U and Shaw, //.) Fatima Bee Bee v. 
Official Trustee. 198 I.C. 564=14 R. R. 
207=A,I.R. 1941 Rang. 344. 

; — 6. 41, R. 27 — Additional evidened — 

Filling up lacuna. 

Where the non-production of the documents 
in the lower Courts was due either to the negli- 
gence of the party or his counsel, it is neither 
desirable nor proper to allow the appellant to 


C. P. CODE (1908), O. 41, R. 27. 

fill up the lacuna in the evidence produced and 
to patch up the weak points of the case, by 
permitting him to produce additional evidence 
in appeal. {Yorke and Ghulam Hasan, //.)! 
Munia V. Manohar Lal. 194 I.C. 161=1941 
A.W.R. (Rev.) 395=1941 R.D. 359=13 R. 

0, 558=1941 O.L.R. 428=1941 O.A. 422= 

1941 A.L.W. 492=1941 O.W.N. 648=A.I., 
R. 1941 Oudh 429. 

O. 41, R. 27 — Additional evidence in 

second appeal — When may not be allowed.^ 

Where the additional evidence was within the 
knowledge of the appellant all along and he has 
not explained why he did not produce it at the 
trial, he cannot be allowed in^ second appeal to 
fill up gaps in his case by calling sucli evidence. 
Obviously O. 41, R. 27, C. P. Code, does not 
apply to such a case. {Tek Chand and Din 
Mahomed, //.) Jawala Singh v. Jagdish 
Singh. 195 I.C. 244=14 R.L. 49=43 P.L., 
R. 41=A.I.R. 1941 Lah. 144. 

O. 41, R. 27 — Admission of additional 

dvidence in second appeal — Document purposely 
withheld to avoid penalty under Stamp Act- 
Subsequent validation of document — Document if 
admitted likely to make applicant succeed in the 
case — Considerations if sufficient for its being 
admitted. 

Where the reasons given by a party for failing 
to produce the document in question in the 
trial Court were false, and deliberately fals^ 
th<e fact that the document, if admitted, would 
go far to prove that party’s case and the fact 
that since the decision of the lower appellate 
Court the document had been validated by the 
payment of stamp duty and penalty cannot pre- 
vail against the consideration that the document 
was deliberately withheld in order to avoid pe- 
nalties and possible prosecution, and that false 
evidence was submitted in respect of the non- 
production of the document at an earlier stage 
and also false evidence in the suit regarding the 
dates on which the debts were incurred — false 
evidence which would have been unnecessary 
had the document been produced. Under those 
circumstances the document sought to be admit- 
ted in the lower appellate Court and refused by 
it was also refused to be admitted in second ap- 
peal. {Grille, /,) Ganeshprasad v. Mst. 
Rambat Bai. I.L.R. (1942) Nag. 369=201 

1. C. 550=15 R.N. 52=1942 N.L.J. 248= 
A.I.R. 1942 Nag. 92. 

O. 41, R. 27 — Application for admis- 
sion of additional dvidence— Proper disposal. 

When an application for the admission of ad- 
ditional evidence in appeal is made, it is incum- 
bent on the appellate Court to pass definite 
orders either admitting or rejecting the addi- 
tional evidence tendered. An order of a routine 
: nature by the clerk that the papers will remain 
with the file is altogether insufficient to dispose 
of the application. {Shirr eff S.M. and Sathe, 
J.M.) Chonhar Kalwar v. Madho Prasad. 

1942 A.W.R. (Rev.) 353=1942 O. A. 
(Supp.) 379=1942 O.W.N. (B.R.) 577= 
1942 R.D. 705. 

O. 41, R. 27 — Construction — Strict con-' 

struction. 
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The words of O. 41, R. 27, are wide; but 
they should be strictly interpreted, i.e,, in accord- 
ance with the spirit and intention of the rule. 

, {Davis, CJ. and O'Sullivan, /.) Astm Wadho 
V. Alina wAz Ghulam Hyder. I.L.R. (1943) 
Kar. 415=217 I.C. 4=16 R.S. 213=A.I.R. 
1944 Sind 57. 

— O. 41, R. 27 — Documents not received 
evidence — Formal order giving reasons — If ne- 
cessary. 

The appellate Court need not record a for- 
mal order giving reasons for not taking in do- 
cuments, Tlie law requires such an order only 
when documents rejected by the trial Court are 
received in evidence by the appellate Court. 
'{R.C, Mitter, Khundkar and Pal, //.) Bibhabati 
Devi v. Ramendra Narayan Roy, 202 I. C. 
551=15 R.C. 355=47 C.W.N. 9=A.I.R. 
1942 Cal. 498 (S.B.). 

O. 41, R. 27 — Document for which 

there was no occasion to produce — Admissibility 
in second appeal. 

A document for the production of which no 
occasion arose in the trial Court can be admit- 
ted in second appeal under O. 41, R. 27, C. P, 
Code, when it is considered that its production 
and admission is necessary to enable the second 
appellate Court to pronounce judgment. (Shirreff 
S.M, and Saihe, J.M,) Mst. Khusitalo v. 
Chunnilal. 1942 R. D. 723=1942 O. A. 
(Supp.) 404=1942 O.W.N, (B.R.) 595= 
1942 A.W.R. (Rev.) 378. 

^O. 41, R. 27 — Gromids for admission — 

Sufficiency. 

The fact that the documents in question were 
above suspicion and that the opposite side could 
not adduce any valid reasons for their not being 
admitted, are not sufficient grounds to justify 
their admission under O. 41, R. 27, C. P. Code. 
'{Sathd, J.M.) Ram Babh Tewart v. Ram Pra- 
sad Singh. 1942 O.W.N. (B.R.) 126=1942 
O.A. (Supp.) 86 (2)=1942 A.W.R. (Rev.) 
80 (2)=1942 R.D. 170 (2). 

— O. 41, R. 27 — Order permitting appel- 
lant to adduce additional evidence on payment 
of costs-^Respondenfs counsel accepting costs 
behind his back — Respondent, if precluded from 
contesting order in revision. 

Where an appellant is permitted to adduce ad- 
ditional evidence^ on payment of costs la the 
respondent who instructs the filing of a revision 
application against the order, the acceptance of 
costs by a counsel for the respondent behind 
hh back does not preclude the respondent from 
contesting the order in revision. The respond- 
-ent is not, however, entitled to retain the costs 
paid to his counsel. (Puranik, J.) Seth Kun- 
JTLAL V. Sha-nkar Nanuram. I.L.R, (1943) 
Nag. 492=211 I.C. 37=16 R.N. 171=1943 
N.L.J. 418=A.I.R. 1943 Nag. 289. 

— Powers of appellate 
Court — Admission of additional evidence Prin- 

ciples. 

The provisions of O. 41, R. 27, are clearly 
not intended to allow a litigant who has been 
unsuccessful in the trial Court to patch up the 
weak pmnts of his case and to fill up omission 
appeal. The powers given by 
u. 41, K. 27, are to be used sparingly and 
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caution has to be exercised in admitting new 
evidence. The rules cannot obviously and 
reasonably be invoked in a case in which a party 
has kept back his evidence which he should have 
produced at the proper time, when the conduct 
of such party, in this respect, has been found 
to be reprehensible. {Loho and O'Sullivan 
JJ.) Tikaram Kashtram V. Ganeshmal Jo*' 
GUMAL. I.L.R. (1943) Kar. 429=214 I r 
256=17 R.S. 23=A.I.R. 1944 Sind 73.* ' 

O. 41, R. 27 — Power of Court— Addi- 
tional evidence — When to be admitted— Party 
failing to produce necessary evidence in trial 
Court — Additional evidence in appeal to fill up 
gaps — Admissibility. Assya Umma v Moossa 
[See Q.D., 1936-’40, Vol. I, Col. 1937,] I94 

I.C. 816=14 R.M. 91. 

O. 41, 27 — Scope — Additional evi- 


dence — Procedure — Setting aside of judgment of 
trial Court before taking additional evidence^ 
If justified. 

O. 41, _ R. 27, _ while it permits the admission 
of additional evidence in appeal, does not con- 
template the setting aside of the judgment of 
the trial Court before that additional evidence 
has been recorded. It contemplates the deci- 
sion of the appeal after that additional evidence 
has been recorded and in the light of that addi- 
tional evidence. (Davis, C.J. and O'Sullivan, 
J.) Azim Wadho v. Alina waz Ghulam 
Hyder. I.L.R. (1943) Kar. 415=217 I.C. 
4=16 R.S. 213=A.I.R. 1944 Sind 57. 

ryO- 41, R. 27 (1) (b) — Applicability— 

Additional evidence in appeal — When to h 
admitted. 

It is only where an appellate Court requires 
additional evidence to enable it to pronounce 
judgment or for any other sufficient cause that 
O. 41, R. 27 (I) (&), C. P. Code, applies so 
as to justify the admission of additional evi- 
dence in appeal. When the fresh document 
admitted was one which the party could have 
put in evidence in the trial Court an(l there is 
nothing^ to suggest that the appellate Court 
found it necessary to admit the document in 
order to^ enable it to decide the case properly, 
the admission of such a document cannot he 
justified, as no case would arise in such a case 
for admitting -it in appeal. (Sir John Beau- 
mont) Chaturbilut Singh v. (^obtnd Pkasad 
Singh. 50 C.W.N. 2=1945 P.W.N. 466= 
1945 M.W.N. 592=(1945) 2 M.LJ. 519 
(P.C.). 

—O. 41, R. 27 (1) (b) {All.)-AppU- 

cahility — Conditions, 

^According to sub-clause (b) of R. 27 (1)’ 
of O. 41,^ C. P. Code, it is obligatory on the 
party seeking, to produce additional evidence in 
appeal to show that the evidence sought to be 
produced after the exercise of due diligence was 
not within his knowledge or could not -be pro- 
duced by him at the time when the decree or 
order under appeal was passed or made. 
(Bennett and Ghulam Hasan, JJ.) CJokhuI' 
Prasad v, Mahadei. 1941 O.W.N. 643= 
1941 O.A. 412=194 I.C. 195=13 R-0. 563 
=1941 O.L.R. 425=1941 A.L.W. 520=1941 
A.W.R. (C.C.) 166=A.I.R. 1941 Oudh 
341. 
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O. 41, R. 27 (1) (b) (Madras)-Di^- 

creXxm — Exercise of — Additional evidence ad- 
mitted for reason of ihd nature contemplated by 
rule — Propriety. 

Where an appellate Court admits additional 
evidence in appeal and sets out reasons which 
are of the nature described in R. 27 (1) (b) 
of O. 41, C. P. Code, (Madras), it cannot be 
said that the discretion has not been exercised 
judicially. (Horwillj J.) Satyarao v. Ven- 
kataratnam. 1945 M.W.N. 633=(1945) 2 
M.LJ. 349. 

— - — O. 41, R. 27 (1) (b) — Grounds for 
-admission — A dditional evid ence. 

Under O. 41, R. 27 (1) (5), C P. Code, 
the appellate Court cannot admit additional evi- 
dence when it neither finds an inherent lacuna 
.On examining the record nor requires the pro- 
posed evidence to enable it to pronounce judg- 
ment {Harries, CJ. and Manohar Lall, J.) 
Balmukund Ram v. Janardan Prasad Narain 
Singh. 193 I.C. 129=7 B.R. 583=13 R.P. 
551, 

— ^ — O. 41, R. 27 (1) (b ) — Ground for ad- 
mission— Negligence of party or his pleader. 

Under O. 41, R, 27 (1) (b), it is only when 
the appellate Court requires, in other words, 
■finds it needful, that additional evidence can be 
admitted. Negligence on the part o’f a party or 
his pleader is no ground for Slowing fresh evi- 
dence. The phrase “for any other substantial 
cause” does not mean any cause stated by a 
•party; it must be read with the words preceding 
it (Puranik, J.) Seth Kunjil v. Shankar 
Nanuram. I.L.R. (1943) Nag. 492=211 
I.C. 37=16 R.N. 171=1943 N.L.J. 418= 
A.I.R. 1943 Nag. 289. 

; O. 41, R. 27 (1) (b ) — New evidence — 

'Discovery after decision of trial Court— Un- 
successful review application — Admissibility of 
new evidence in appeal against decision of trial 
Court 

Where in a suit for ejectment the defendant 
pleaded that he held under a written lease which 
lie had lost but the suit was decreed and the 
lease was subsequently discovered and a review 
against the decision on the ground of discovery 
pf new important evidence was also dismissed,' 
on a question as to whether that evidence could 
'be admitted in an appeal against the order o‘i 
ejectment of the trial Court preferred after the 
application for review and before its dismissal. 
Held, that the document should be admitted 
and that there was no absolute prohibition 
-against the admission of evidence after the fai- 
lure of such a review application. (Harper, 
S.M. and Sathe, AM.) Bilas Kuar v. Balis- 
TER. 1941 R.D. 825=1941 O.A. (Supp.) 
752=1941 A.W.R. (Rev.) 843. 

p. 41, R, 27 (1) (b) — Powers of Court 
^Admission of further evidence. 

From the wording o'f O. 41, R. 27 (1) (&), 
'C. P. Code, it is quite clear that it comes into 
•operation only when the Court requires fresh 
evidence. The requirement must be of the Court 
-and not of the parly to ’ the litigation. When 
the Court is of opinion that without fresh evi- 
'4ence it cannot pronounce judgment or that ' 
'Without fresh evidence it finds -it difficult to per-| 
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form its functions, then and then only will the 
Court admit fresh evidence. The rule is not 
intended to assist a party who through negli- 
gence or over-confidence fails to produce suffi- 
cient evidence to prove his case in the Court 
below, n the Court upon the evidence on the 
record is able to pronounce judgment or per- 
form its 'functions it has no jurisdiction to admit 
further evidence. (Sen, J.) Jamadar Singh v. 
Naiyab All I.L.R. (1941) 1 Cal. 536= 
196 I.C. 193=74 C.L.J. 121=14 R.C. 190 
=45 C.W.N. 498=A.I.R. 1941 Cal. 378. 

-O. 41, R. 27 (1) Requires^’— 

Meaning of — Aaditional evidence — Admission of 
— Grounds for. 

^ O. 41, R. 27, peimits the admission of addi- 
tional evidence when the trial Court has refused 
to admit evidence which ought to have been 
admitted. It also permits additional evidence to • 
be adduced when the appellate Court “requires'' 
any document to be produced or any witnesses 
to be examined to enable it to pronounce judg- 
ment. Cl. (5) of sub- S', (1) clearly contem- 
plates the requirements of the Court rather than 
the desires or wishes or even requirements of 
a party. It is only when the appellate Court 
is unable, on the record as it stands, to pronounce 
judgment that the exceptional powers under the 
rule may be used. Cl. (b) contemplates a case 
where, upon the record, as it stands, the Court 
perceives such lacuna or such defect as will 
disable it from giving a proper judgment upon 
the merits. (Davis, C.J. and O'Sulivan, J.) 
Azim Wadho V . Alinawaz Ghulam Hyder. 

I. L.R. (1943) Kar. 415=212 I.C. 4=16 R. 

S. 213=A.I.R. 1944 Sind 57. 

O. 41, R. 27 (1) (h)—Second appeal— 

Admission of additional evidence — When justi” 
fied. 

The production of additional pidence in 
second appeal is open to strong objection. But 
an exception can be made in a case where it 
is necessary to prove what the entries in the 
revenue papers throughout the years prior to 
the suit have been. (Harper, S.M, and Sathe, 

J. M.) Behari V . Parmal. 1941 R.D. 19= 
1941 A.W.R. (Rev.) 174=1941 O.A. 
(Supp.) 118. 

O. 41, R. 27 (V) ic)— Power of appel- 
late Court — Remand to tried Court with instruc- 
tions to examini person as Court witness — Pror 
priety — Proper procedure. 

There -is no provision for the examining of 
Court witnesses by trial Courts ; but under O. 41, 
R. 27 (1) (c) the appellate Court can itself 
record the evidence of a witness or direct the 
trial Court to take evidence of a witness and 
send it to the appellate Court, before disposing 
of the appeal. To allow the appeal and remand 
the case to the trial Court with -instructions to 
examine a person as a Court witness is not the 
correct procedure. (Horwill, J.) Swami v. 
Venkatrayudxt. 212=1. C. 551=16 R.M. 661 
=56 L.W. 498=1943 M.W.N. 554 (1)= 
A.I.R. 1943 Mad. 726=(1943) 2 M.L.J. 
312, 

O. 41, R. 27 (2)— Additional evidence— 

Admissibility in appeal-grounds of— Admission 
of fresh evidence tfor corroborating oral evi- 
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dence disbelieved by trial Court — If justified. 
Narasimhamurthi zk Hayat Khan, [See 
Q.D., 1956-40, VoL I, Col. 1940.] 192 I.C. 

355=13 R.M. 543. 

O. 41, R. 27 (2) — Failure to coviply 

with — Effdct. 

Unless there is compliance with the manda- 
tory direction of O. 41, R. 27 (2), there would 
be no proper admission of evidence. (Sathe, 
S.M. and Bible, /.M.) Ram Swarup v. Khai- 
rati Lal, 1944 A.W.R. (Rev.) 168 (2)= 
1944 R,D. 349. 

O. 41, R. 27 (2) — Omission to record 

reasons for admission of additional evidence — 
When ground for reversal—Absence of objec- 
tion to admission of evidence — Effect. Assya 
Umma V. Moossa. [See Q.D., 1936-'40. Vol I, 
Col. I94L] 194 I.C. 816=14 R.M. 91. 

— ; — ; — O. 41, R. 28 — Question of issuing com- 
mission arising only in appellate stage^Proper 
procedure for appellate Court 

Where no question of issuing a commission in 
a suit arose in the trial Court at all and it is 
only at the appellate stage that the question 
arises, the appellate Court should adopt the 
procedure prescribed by O. 41, R. 28, C. P. 
Code, It should either issue a commission itself 
or direct the trial Court to issue the commission 
and, after the return of the commission, it 
should take into consideration the commis- 
sioners report. The Appellate Court should 
not set aside the decree of the trial Court and 
remand the case for a fresh consideration by 
that Court after giving the plaintiff an oppor- 
tunity of applying for a commission. (Agar- 
wala, /.) Ramdahin Lohar v. Ramdhani 
Mahto. 199 I.C. 91=14 R.P. 528=8 B R 
495= A. I. R. 1942 Pat. 379. 

“ 41, R. 31 — Appellate Court — Duty to 

come to indepefident decision — Contents of judg- 
ment 


The appellate Court is under a duty to come 
to an independent decision on a consideration of 
the evidence on the record. Where the finding 
of the appellate Court really amounts to a state- 
ment of concurrence with the reasons given by 
the lower Court and no justification for such 
concurrence is given and there is nothing what- 
ever to show that the appellate Court has given 
independent scrutiny of the evidence in the case, 
there is no judgment according to law. {DihU, 
SM, and Ross, T.M.) Shanker Dayal Bhagat 
u Ramdehin Pande. 1945 A.W.R. (Rev.) 
111=1945 R.B. 211. 

O' 41, R. 31 — Appellate Courfs judg- 
ment — Requirements. 

' An^ appellate ^ Courfs judgment must show 
that it had applied its mind to the examination 
of the evidence on record independently from 
the examination of the evidence conducted by 
■^e trial Court. Findings of the appellate 
Court on qijestions of fact are conclusive and 
final and thus settle' the rights of parties in 
respect of them once and for all. Hence 
the necessity for independent examination of 
the evidence by the appellate Court (Safhe, 
S.M. and Ross, AM.) Sukhi v. Collector of 
Moradabad. 1943 R.D. 384=1943 A.W.R 
(Rev.) 208. 


O. 41, R. 31 — Judgment setting forth 

arguments of both sides — Decision in favour of 
ond party — Relief not stated — Judgment if one 
in law. 

Where an appellate Court merely sets forth 
the arguments of both sides in its judgment and 
then decides that the arguments of one side 
must prevail simply because the counsel for that 
side promised to put his client in the Box to 
make a particular statement and the relief which 
that party is given is not even stated, there is 
no judgment in law. (Shirreff, S.M. and Sathe,, 
J.MJ) Kuer Pradhan V. Maula Julaha! 
1942 R.D. 584=1942 A.W.R. (Rev.) 302= 
1942 O.A. (Supp.) 328=1942 O.W.N. (B.. 
R.) 467. 

O. 41, R. 31 — Non-compliance rnthr- 

II ow affects judgment — Irregularity, if and when 
can he ignored. 

Kon-compliance with the strict provisions of 
R. 31 of O. 41 may not vitiate the judgment 
and make it wholly void. The irregularity 
may be ignored if there has been a substantial 
I compliance with it and the second appellate 
I Court is in a position to ascertain the findings 
of the lower appellate Court. (Madeley, /.), 

I Mohd. Azim V. Maharaja Pateshwarz Pra- 
sad Snsrent. 203 I.C. 361=1942 O.A. 442= 
1942 A.W.R. (C.C.) 325 (I)=1942 0. W. 
N. 613=15 R.O. 203=A.I.R. 1943 Oudfe 
105. 


O. 41, R. 31 (d ) — Duty of Court 

dcr — Appeal in abatement of rent suit— Specific 
cation of rent 

When a Court of appeal allows an appeal in 
an abatement of rent suit, it is obligatory on the 
Court to specify the new rent. (Harper, SM, 
and Sathe, JM.) Lakshmt Sahai v. Basdeo> 
Dubey. 1941 A.W.R. (Rev.) 504=1941 0>: 
A. (Supp.) 463=1941 R.D. 581. 

O. 41, R. 31 (d ) — Requirements 

Compliance zvith — N cedzsity. 

Appellate Courts should comply with the 
mandatory provisions of 0. 41, R. 31 (d), G 
P. Code and should state clearly the relief to* 
which an appellant is entitled when a decree is 
reversed or varied. (Sathe, J.M.) Dulas* 
Ahir V. Ram Charan. 1941 A.W.R. (Rev.) 
101=1941 O.A. (Supp.) 89=1941 R.D. 30. 

O. 41, R. 33 — ^Applicability and scop^ 

Powers of appellate Court. Sed C P. Code, 0i 
41, Rr. 4 AND 33‘. 20 Pat. 811. 

O. 41, R. 33 — Applicability to second 


appeals. _ Ai 

It cannot be said that the provisions O. 44 
R. 33, can in no circumstance be applied in secwia 
appeal. Those provisions are applicable to se- 
cond appeals under the provisions of 0. 42. it 
is open to the High Court to do in second app^a® 
what the lower appellate Court ought to We 
done. (Collister, /.) Dalchand Eokiman 
V. Surajmal Sankal Chand. I.L.R. (1943/ 
All. 830=209 I.C. 538=16 R.A. 144=1943; 
A.W.R. (H.C.) 211=1943 A.L.J. 440--; 
1943 A.L.W, 497=1943 O.W.N. (H. 
296=1943 O.A. (H.C.) 211=A.I.R. 19 

All. 342. 
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O. 41, R. 33 — "Parties' — Meaning of — 

Award of decree in favour of persons not parties 
to appeal — Power of appellate Court. 

The word “parties” in O. 41, R. 33, C. P. Code, 
is wide enough to include persons who were par- 
ties to the suit in the trial Court, but were not 
parties to the appeal. Where the trial Court had j 
dismissed a suit against some of ^ the defendants 1 
without costs and decreed it against the rest, in ' 
an appeal by the latter the appellate Court has 
power to decree costs incurred by the former in 
Sie trial Court, although they have not filed any ' 
appeal or cross-objection and are not parties to , 
the appeal. (Nasini AH and Sen, //.) Girija i 
Prasanna Deb Gupta v. Niaz Mahomed Khan. ! 
I.L.R. (1941) 2 Cal. 556=204 I.C. 618=15 
R.C. 546=46 C.W.N. 227=A.I.R. 1942 Cal. 
257 . 

O. 41, R. 33 and Letters Patent (Ran- 
goon), Cl. 13 — Powers of appellate Court — 
Scope of jurisdiction — If confined to point men- 
tioned in certificatd granting leave — Order for 
costs — Interference. 

It is an error to assume that when leave ^ is 
granted, the appeal and the terms of the certifi- 
cate are to be regarded as a reference only. The ; 
jurisdiction of the appellate Court is not limited | 
to the consideration of only the point mentioned 
in the certificate granting leave to appeal. In 
view of the wide provisions of R. 33 o£ O. 41, 
C. P, Code, the appellate Court has the right and 
duty to pass whatever decree should have been 
passed by the Subordinate Court in all^ the cir- 
cumstances of the case, and that means, in all the 
circumstances which gave rise to the litigation 
originally and to all the disputes between all the 
relevant parties in the matter. 

Per Blag den, J. — A Letters Patent appeal is an 
appeal in a ‘case’ certified to be fit for appeal. 
The word ‘case’ is a very wide word and includes 
an order for costs made or refused in that case, 
which is obviously ancillary to the substantive 
order made in that case. Neither^ the precise 
form of the certificate nor any failure of the 
appellant to file a document wLich he should have 
filed under G. 41, R. 1 could deprive the Court 
of its power under O. 41, R. 33 to pass or make.- 
such further or other decree as the case may re- 
quire. (Roberts, C.J. and Blag den, J.) Sein 
Dass V. Lakhajee. 1940 Rang.L.R. 693=194 
I.C. 306=13 B.R. 301=A.I.R, 1941 Rang. 
63. , ^ 

O. 41, R. 33 — ^Powers of appellate Court 

— Suit dismissed against two co-defendants — Ap- 
peal by plaintiff impleading only one defendant — 
Power of Court to decree suit against defend- 
ant not impleaded. Virupakshayya v. Subba- 
rayudu. [See Q.D., 1936-40, Vol. I, Col. 1947.] 
191 I.C. 891=13 R.M. 532. 

O. 41, R. 33 and S. 151 — Powers of ap- 
pellate Court— Wholly irregular procedure in trial 
Court — Proper order to he passed. 

Where the procedure adopted in the trial 
Court was wholly irregular and the judgment is 
pronounced by a Judge who neither heard the 
evidence nor arguments the proper thing is^ to 
remand the case to the trial Judge, with a direc- 
tion to hear the parties and then record his find- 
ings. (Davies!) Abdul Rahim Khan v. Bhag 
Chand. 1940 A.M.L.J. 67. 

Q. D. I--85 
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O. 41, R. 33 — Powers of Court — Cross- 
objections filed by some respondents only — Res- 
pondents not filing — Power of Court ^ to permit 
them to take advantage of such objectiom — Rule, 

Where only some of the respondents to an ap- 
peal have preferred memoranda of cross-objec- 
tions, while others have not, the Court has power 
under O. 41, R. 33, C. P. Code, to permit the 
respondents who have not preferred cross-objec- 
tions to take advantage of the cross-objections 
preferred by the others when such objections go 
to the very root of the matter and the result o*£ 
not doing so would result in two contradictory 
decrees. (Fae^l Ali and Meredith, //.) Benares 
Bank, Ltd. v. George Macdonald Falkner. 2t 
Pat. 397=204 I.C. 48=15 R.P. 191=9 B.R. 
111=A.I.R. 1942 Pat. 493. 

O. 41, R. 33 — Scope of powers m\der — 

Whole decred, if can be reversed in an appeal 
against a part of it 

Under O. 41, R. 33, C. P. Code, an appellate 
Court has authority to pass an order setting aside 
the whole decree even though the appeal related 
only to a part of it. In an appeal against the- 
amount of damages payable disallowance of the 
claim for damages itself will be within the powers- 
of the appellate Court. (Sathe, S.M.) Jugni 
Begam V. Niaz Bahadur Khan. 1943 A.W.R.. 
(Rev.) 331=1943 R.D. 561. 

O. 41, R. 33 — Subsequent events— Powers 

of appellate Court to take nodice of. 

Events which happened subsequent to the de- 
cree passed by the first court cannot be taken 
-into consideration by an appellate Court 'for the 
purpose of depriving the successful party, or the 
party who should have succeeded, of the decision' 
which was or ought to have been in his favour. 
There is no doubt that the powers conferred oh' 
an appellate Court by O. 41, R. 33, C. P. C., 
are very wide; but they cannot be exercised so- 
as to affect a vested right, s^y, for instance, by 
virtue of the law of limitation and, similarly a 
right which had been declared to be vested in a 
pre-emptor by a decree passed in his favour. 
(Harries, C.J., Abdul Rashid and Abdur Rah^ 
man, JJ.) Zahur Din v. Jalal Din. 215 I.C. 
305=17 R.L. 136=A.I.R. 1944 Lah. 319^ 
(F.B.). 

O. 41, R. 33 — Suit by worshipper for 

declaration that property is debutter property of 
idol decreed — Appeal filed by transferees— Neither 
shebait nor idol made party — Omission, if de- 
fect of form. 

A suit by a worshipper of a Hindu deity for 
a declaration that certain immovable properties- 
were debutter properties was decreed. On ap- 
peal by th-e defndants transferees to which nei- 
ther the shebait nor the idol was made a party 
although they were parties to the suit, the decreer 
was reversed. On second appeal it was con- 
tended that in as much as the decree in the ori- 
ginal court was in favour of the idol, the ap- 
pellate court had no jurisdiction to set aside 
that decree in an appeal to which, neither the 
shebait nor the idol was a party. 

Held, that the interests of the idol ‘v^ere 
fact represented before the lower appellate court 
by the plaintiff -respondent and the omission tO' 
make either the shebait or the idol a party to 
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the appeal was at most an error in 'form and i application for default is certainly an order reject 
not in substance. If the objection had been ing tiie application for an order to set aside the 
taken, the party could have been added under j dismissal of a suit and is therefore appealable 
O. 41, R. 20, C. P. C, and the defect removed, j under O. 43, R. 1 (c), C. P. Code. It is imr 


Since both the idol and the shebait were parties 
to the second appeal which had been heard in 


material that the application is dismissed not on 
the merits but for default (Somayya, /.) 


their presence, the decree of the lower appellate . Narasayya v. Thimmappa. 212 I.C. 209=:16 

' ' ‘ .... 575=56 L.W. 191=1943 M.W.N. 202 

=A.I.R. 1943 Mad. 584=(1943) 1 M.L.J 
289. 

0 . 43, R . 1 (c) and 0 . 9, R . 9— Diy- 


court should not be set aside merely for the 
alleged defect of parties. (Khtmdkar and 
Lodge, JJ.) Sashi Kumari Devi v. Dhtren- 
DRA Kishore. I.L.R. (1941) 1 Cal. 309=196 
I.C. 241=14 R.C. 199=45 C.W.N. 699=A. 
I.R. 1941 Cal. 248. 

— O. 41, R. 35 — Silence of appellate Cotirt 
as to costs — Inference. 


Where the order of an appellate Court is silent 
as to costs the order of the trial Court must 
stand. {Sathe, J.M.) Waqf Imdadia v. Asa 
Ram. 1942 O.A. (Supp.) 66=1942 O.W.N. 
(B.R.) 100=1942 A.W.R. (Rev.) 60=1942 
R.D. 132. 

-O. 41-A, Rr. 1 2— -Provision for pro- 


missal for default — Setting aside ordered condi- 
tionally on payment of ^ costs — Default in pay- 
■nient on due date — Application for extension of 
time — Dismissal — Appealability. 

Where an application to set aside the dismissal 
of a suit for default is ordered conditionally on 
payment of costs to the other side within a time 
fixed but the costs are not paid on the due date 
and an application is later on made for extension 
of time which is rejected and the restoration 
application is also dismissed, the order is apeal- 

^y— Power of Court to dispense with their ^ ^ ^ ^ (Ghulam Hasan 

^'‘The Court has power to dispense with the pro- ' >ol''.T.c"t1S6=m5"aw“ 

duction of the twelve printed copies o'f the jiidg- ; A*D*W fC C ) 125=1945 A 

ment appealed a&ainst so ^ certified copy ^ (C.C.) lb6=A.‘l.R.’ 1945 Oudh 273. 

of the judgment is filed. O. 41-A (Mad.) R. 1 i ^ 

is only a modification of the rules outlined m 
O. 41 R. 1, of the C P. Code. The power to 
dispense with the production of copies of judg- 
ment contained in O. 41, R. 1 of the C.^P. Code, 
is not taken away but continues. ^ 


sekhara Aiyar, J.) Ramappa, In re. 58 L.W 
670=1946 M.W.N. 39=(1945) 2 M.L.J. , 
563. M 

O. 41-A, R. 2 (Madras)— 5‘co/'^— Man- j 

daiory nature of — Poz<oer to dispensd with pro- 
duction of requisite number of copies. 

The provisions of 0. 41-A, R. 2, C. P. Code 
[(Madras) are mandatory, and the appellant must 
produce the requisite number of printed copies 
of the judgment and order appealed against; a 
typed copy of the lower Court’s order is insuffi- 
cient. Such production cannot be dispensed with 
tinder O. 41, R. 1, as R. 2 of O, 41-A, is 
mandatory. (Byers, J.) Kurmanna, In re. A. 
I.R. 1945 Mad. 353=(1945) 1 M.L.J. 268. 
— — O. 41-A, R. 6— Scope— If overrides 
O. 3, R. 5 — Affixture to office of respondent’s 
pleader — Sufficiency. See C. P. Code, O. 3, R. S. 
(1942) t M.L.J. 245. 

— — 0 . 43, R . 1 (a) — Scope — Order returning 
plaint for presentation to proper Court — Order 
made before numbering of plaint and without 
notice to defendant — ^Right of appeal to de’fendant 
-^bj ection by defendant in Court of re-presenta- 
tion to valuation of suit — If precluded. See 
Court-Fees Act (as amended in Madras). S. 7 
I<iv-A) AND (IV) (c). (1943) 1 M.L.J. 316. 
— O. 43, R. 1 (c)-— Applicability — Suit dis- 

missed for default — Application to set aside dis- 
missal— Dismissal for defcmlt-— Appeal— Maintain- 
ability. 

O. 43, R. 1 (c) applies in terms to an order 
of dismissal for default of an application under 
O. 9, R. 9, to set aside an order dismissing a 
suit for default. An order dismissing such an 


-O. 43, R. 1 (d) (k)— Appeal under 
Cl (iX) —Refusal to set aside abatement of— If 
appealable under Cl 

There is no provision in O. 43, laying ^down 
(Chandara- i that the word 'suit’ in Cl. (k) of R. 1 o’l that 


order should be taken to include an appeal 
Hence an order refusing to set aside the abate- 
ment of an appeal under Cl. (d) of R. 1 of 0. 43, 
i.s not appealable under G. (k) of R. 1 of that 
order. (Verma, /.) Ummatur Rabab v. Maha- 
DEO Prasad. 196 I.C. 574=1941 A.L.J. 516- 
1941 O.W.N. 1010 (2)=1941 A, L.W. 826= 
1941 O.A. (Supp.) 681=1941 A.W.R. (H. 
C.) 251=A.I.R. 1941 All. 338. 

O. 43, R. 1 (d)— Applicability— Applica- 
tion to .?et aside ex parte decree— Order direcHng 
restoration of suit on condition of deposit of 
amount and providing that in defattH decree wul 
stand— Default Appeal .against first order- 
Company. . . , , . 

The appellants applied ’for ^tting aside certmn 
ex parte decrees passed against them and tne 
Ck)urt by its order directed the appellpts to pay 
Rs. 100 for costs of the respondents, irrespective 
of the result of the suits within 15 days and also to 
deposit costs of the suit as a condition preceoeni 
to the trial of the suit restored to file; the Court 
also posted the suit peremptorily for nearing to 
26—7—1943. In default, the applications were 
to stand dismissed with costs. The costs we e 
not deposited and on the date fixed, the Coun 
passed an order to the effect that as the 
was not obeyed the prior order operated and tn 
the decrees already passed would 
appeal was preferred undergo. 43, R. 1 • 

P. Code, against the original order. .. — VilVt 
Held that the first order was the only and 
order in the case and was appealable. (mocRe 
and Bell, JJ.) Ramayya v. LAKSHMAYYiA 
R. (1945) Mad. 203=1944 M.W.N. 296-5^ 
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C. P. CODE (1908), O. 43, R. 1 (d). 

L. W. 292=A.I.R. 1944 Mad. 383= (1944) 1 

M. L.J. 381. 

O. 43, R. 1 (d)-~Applicahility — 

Revenue Court — Order on application under 
0. 9, R. 13 — Appeal — Competency — Madras 
Estates Land Act, Ss. 189 (2) and 192. 

Under S. 192 of the Madras Estates Land Act 
as amended, the provisions of 0. 43, are appli- 
cable to proceedings under the Estates Land Act 
before a revenue Court Hence an order passed 
by a revenue Court on an application filed under 

0. 9, R 13, is appealable under 0. 43, S. 189 (2) 
of the Estates Land Act does not bar the right 
of appeal in such a case. S. 189 (2) is concerned 
only with decrees and orders, passed in suits re- 
ferred to in S. 189 (1) but not with orders passed 
in interlocutory applications. Kuppuswami Ayyar, 
/.) Ambalagaran V. Venkatarama Naicker. 
56 L.W. 418=210 I.C. 87=1943 M.W.N. 
474=16 R.M. 373=A.I.R. 1943 Mad. 656= 
(1943) 2 M.L.J. 193. 

— 0 . 43, R. 1 (d) — Scope — Execution — Ex~ 

parte order directing execution to proceed — Ap- 
plication to set aside — Order rejecting — Appeal 
Maintainability. See C. P. Code, O. 9, R. 13. 

1. L.R. (1944) Kar. 39. 

— I 0. 43, R. 1 (f) — Order refusing to dis- 

miss suit — Appeal, if lies. 

An appeal is competent from an order refus- 
ing to dismiss a suit or to strike out the defence 
under 0. 11, R. 21, C. P. Code. (Mitter and 
Sharpe, //.) Jagauram Sahu v, Chandulal 
Agarwala. 49 C.W.N. 132. 

— —0.^43, R. 1 (j) — Order confirming sale 
without disposing of application under 0. 21, 
R. 90 — Appeal — Revision. 

An order confirming a sale without disposing 
of an application under 0. 21, R. 90, C. P. 
Code, does not fall within the purview of O. 43, 
R. 1 (/) and is, therefore, not appealable. It 
is the refusal to set aside the sale that is made 
appealable and not a mere order confirming the 
sale. The High Court can therefore, deal with 
the order in its revisional jurisdiction. (Derhy- 
shore, CJ. and Sen, J.) Nirendra Nath Ba- 
nerji V. Birendra Nath. 202 I.C. 163=15 
R.C. 299=46 C.W.N. 773=A.I.R. 1942 

Cal. 480. 

— — O. 43, R. 1 (k) — Suit — If includes ap- 
peal — Order refusing to set aside abatement of 
appeal— Appealability. Raju Mudali v. Chin- 
naraju Naidh. [See Q.D., 1936-^40, Vol. I, 
Col. 3306.] 193 I.C. 832=13 R.M. 724=A. 
I.R. 1941 Mad. 51. 

— O. 43, R. 1 (1) — Order refusing to add 
party under O. 22, R. 10 — ^Appeal and second 
appeal. See C. P. Code, 0. 22, R. 10. 43 

Bom.L.R. 719. 

—— O. 43, R. 1 (m) — Applicahility — Com- 
promise recorded under 0, 23, R. 3 — Order that 
fresh decree could not- he passed — Appeal. 

Under 0. 43, R. 1 (m), C. P. C., the order 
that is appealable is the order recording or re- 
fusing to record an agreement, compromise or 
satisfaction. Where the Deputy Registrar of the 
original side of the High Court records the 
agreement of compromise but holds that a fresh 
decree cannot be drawn up, his order is not ap- 
pealable. (Roberts, C.J. and Dunkley, I.) V. 


C. P. CODE (1908), O. 43, R. 1 (q). 

M. R. P. Chettyar Firm v. Hajee Mahomed 
Sultan. 1941 Rang.L.R. 774=198 I.C. 404 
=14 R.R. 198=A.I.R. 1941 Rang. 316. 

^ — O. 43, R. 1 (m) — Scope — Order re- 
cording compromise under O. 23, R. 3, followed 
immediately ^ by decree in accordance therewith — 
Appeal against order — Competency — Decree — If 
consent decree — C. P. Code, S. % (3). 

Under O. 23, R. 3, C. P. Code, where the! 
Court finds it proved that there has been adjust- 
ment of the suit by a lawful agreement or com- 
promise the Court should (1) order the agree- 
ment to be recorded and (2) pass a decree in 
accordance therewith so far as it relates to the 
suit The decree follows the order. An appeal 
lies against the order passed under 0. 23, R. 3, 
under the provisions of 0. 43, R. 1 (m), C. P. 
Code, and the right of appeal is not lost by rea- 
son of a decree being passed immediately in ac- 
cordance with the order. The decree following 
the order must be treated as a decree under S. 
96 (3), ie., a consent decree. (Divatia and 
Sen, //.) Umiashankar Naranji v. Shiv- 
SHANKAR Prabashankar. I.L.R. (1944) 
Bom. 405=46 Bom.L.R. 424=A. I. R. 1944 
Bom. 239 (2). 

O. 43, R. 1 (m) — Suit under S. 92 — 

Award on arbitration — Decrei on — Appeal— 
Maintainability — 0. 23, R. 3. 

Where in a suit under S. 92, C. P. Code, the 
matter is referred to arbitration and an award 
is made, the Court is bound to apply the provi- 
sions of 0. 23, R. 3 and consider whether the 
award is lawful or not. The mere obtaining of 
an award in a case falling under S. 92, will 
not take away the jurisdiction of the Court to 
decide whether the award is lawful or not within 
the meaning of 0. 23, R. 3. An appeal will 
lie from an order recording or refusing to re- 
cord the award or compromise, under O. 43, 
R. 1 (m). (Manohar Lall and Brough, JJ.) 
Banabehari Puri v. Ananda Puri. 9 Cut.L. 
T. 85=212 I.C. 35=16 R.P. 254=10 B. R. 
435=A.I.R, 1944 Pat. 115. 

O. 43, R. 1 (q) — Scope — Application 

for attachment be ford judgment— Interim order 
of attachment — Subsequent rejection of applica- 
tion after hearing both sides— Order— If falls ' 
under R. 6 (2) of 0. SSr— Appealability. . . 

Where on an application by a plaintiff for at- 
tachment before judgment, an interim order of 
attachment is made and after hearing the par- 
ties when the defendant shows cause, the plain- 
tiff's application is rejected such rejection 
amounts to an order withdrawing the attachment 
falling under R. 6 (2) of 0. 38 and an appeal 
therefore lies under 0. 43, R. 1 (q). (Divatia 
and Sen, JJ.) Gopaldas Hiralal v. Mahadu 
Daodu. 205 I.C. 100=15 R.B. 344=44 Bom. 
L.R. 855=A.I.R. 1943 Bom. 24. 

O. 43, R. 1 (q) — Scope — Order of inte- 
rim attachment and notice — Defendant bringing 
into Court money equal to value of property at- 
tached^ — Orde'r confirming interim order and 
directing money to remain in Court as security — 
Appealability— If falls under O. 38, R. 6 pr R. 5. 

On an application for attachment befotfe judg- 
ment under 0. 38, R. 5, C. P. Code, the Court 
made an interim order in the following terms; 
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“Interim attachment as prayed and notice/' The 
defendant brought into Court money equal to the 
value o’f the property attached and the Court 
confirmed the order of attachment. The terms 
of the order were : “The rule issued is made 
absolute. The money deposited by the defend- 
ant in Court will remain as security against any 
decree that may be passed against the defendant 
in this suit/' In appeal against the order, the 
plaintiff contended that no appeal lay on the 
ground that the order was one under O, 38, 
R. 5 and not under O. 38, R. 6, as there was 
no attachment but only a security. 

Held, that the defendant did not show cause 
why security should not be furnished and did 
not furnish security. What he did in effect was 
to bring the property (its equivalent in money) 
into Court, in effect to submit to its attachment 
if the Court so ordered; the final order passed 
b}’’ the Court was an order under R. 6 of O. 38 
and not under R. 5 and the order was there- 
fore appealable under O. 43, R. 1 (q), C. P. 
Code. {Davies, CJ. and Weston, /.) Bisham- 
BARDAS & Co. V. SACHOOMAL KaTOOMAL. I.L. 
R. (1941) Kar. 362=197 I.C. 291=14 R.S. 
99=A.I.R, 1941 Sind 178. 

O. 43, R. (1) (s) — Appeal under — 

When lies — Order against person not a party to 
suit — Remedy. See C. P. Code, O. 40, Rr. 1 
AND 4 AND O. 43, R. 1 (s). 1941 Rang.L.R. 
300. 

O. 43, R. 1 (s) — Order fixing remune- 
ration of receiver — Appcalabilit 3 % See C. P. 
Code, O. 40, Rr. 1 and 2 and O. 43, R. 1 (s). 
1942 N.L.J. 191. 

O. 43, R. 1 (s) — Order under 0. 40, R. 

1 {c) — Direction to receiver to pay money to 
third person — Appealability — S. 47. 

An order passed by a Court under O. 40, 
R. 1 (c), C. P. Code, directing a receiver to 
pay any amount due from him and payable to 
a third person (not a party to the suit) is not 
appealable either under O. 43, R. 1 (^) or 
under S. 47, C. P. Code. (Davis, CJ, and 
Weston, /,) Jasodabai v. Gopaldas. I.L.R. 
(1942) Kar. 343=204 I.C. 158=15 R.S. 86 
=A.I.R. 1942 Sind 144. 

O. 43, R. 1 (s) — Scope — Order appoint- 
ing receiver in place of one who had gone out 
— A ppealability. 

The wording of O. 40, R. 1 (a), C. P. Code, 
is wide enough to cover the case of appointment 
of a Receiver in the place of one who had been 
removed or gone out, and hence such an order 
is appealable under O. 43, R. 1 (s). (C hatter fi 
and Sinha, JJ.) Bhimnath v. Kumar Shya- 
MANAND. 24 Pat. 457= A. I. R. 1945 Pat. 
467. 

O. 43, R. 1 (u) — Appeal against orddr 

of remand — Interference with findings of fact. 

In an appeal against an order of remand find- 
ings of fact cannot be gone into uless there is 
dther a misapprehension or the finding is too 
vague. (Bennett and MadeUy, JJ.) Ardul 
Qavi Khan v. Bholan Khan. 207 I.C. 532 
=16 R.O. 41=1943 O.A. (C.C.) 103=1943 
O.W.N. 165=A.I.R. 1943 Oudh 274. 

— O. 43, R. 1 (u) — ^Appeal against order 

of remand — ^When lies. Sheolal v. Jugal Ki- 


C. P. CODE (1908), O. 43, R. 1 (u). 

SHORE. [Sec Q.D., 1936-'40, Vol. I, Col 19571 

191 I.C. 566=13 R.N. 203. ‘ 


-O. 43, R. 1 (u) and O. 41, R. 23— 

Appeal against order of remand— When lies. 

An appeal under O. 43, R. 1 (u), C. *p. 
Code, can only lie if the order complained of is 
one falling under O. 41, R. 23. The latter rule 
applies where an appellate Court has reversed 
a decree and all questions arising in the case 
have not been decided by the Court of first in- 
stance. Where all the issues are as a matter of 
fact decided by the Court of first instance R. 23 
of O. 41 has no application and a remand in 
such a case is not appealable under O. 43, R. 
1 (n). (Thomas, CJ. and Misra, /.) Barkat 
Beg V. Arjiu. 209 I.C. 357=16 R.O 121= 
1943 O.A. (C.C.) 195=1943 O.W.N. 310. 

O. 43, R. 1 (u)— Appealability— Appeh 

late order remanding suit after setting aside 
trial Court's order setting aside an award. 

Where a trial Court sets aside an award on 
the ground that one of the parties to the refer- 
ence was not compclient to refer on behalf of 
another but the appellate Court disagrees with 
that finding and remands the suit for trial, the 
order of the appellate Court is appealable under 
O. 43, R. 1 (u), C. P. Code. (Agarwal and 
Madeley, JJ.) Harkaran Singh v. Agya Ram. 
204 I.C. 257=15 R.O. 310=1942 O.W.N. 
685=1942 O.A. 543=1942 A.W.R. (C.C.) 
350=A.I.R. 1943 Oudh 128. 


O. 43, R. 1 (u) — Applicability— Remand 

under inherent pozoers. 

Where an order of remand is not under R. 
23, O. 41, C. P. Code, but under the inherent 
powers of the Court, an appeal against it under 
0. 43, R. I (u) is not maintainable. (Bennett 
and Ghulam Hasan, JJ.) Hari Saran Das v. 
Rudra Pratab Narain S'INGH. 20 Luck. 45= 
215 I.C. 295=17 R.O. 55=1944 O.W.N. 50 
=1944 A.W.R. (C.C.) 22=1944 O.A. (C. 
C.) 22=1944 A.L.W. 96=A. I. R. 1944 
Oudh 130. 

O. 43, R. 1 (u) — Applicability—Suit to- 

havd decree against karnavan declared void. 
Allegation that karnavan did not represent junior 
members of iartmd and that even if he did, 
they were not bound — Rejection of plaint for 
want of sufficient Court-fee — Appeal — Remand 
— Appeal against remand — Cmnpetency— Revision. 

The junior members of the tarwad brought 
a suit for avoiding a decree passed against the 
karnavan on the ground that the karnavan did 
not represent the junior members and that even 
if he did they were not bound by the decree. 
The trial Court held that as no Court fee had 
been paid on the prayer for avoiding the decree^ 
the Court fee paid, as if for a declaration, was 
insufficient and rejected the plaint. In appeal, 
the lower appellate Court held that as the plain* 
tiffs had alleged in the plaint that the karnavan 
did not represent the plaintiffs, they need pay 
Court-fee only on that basis. The lower appeh 
late Court therefore allowed the appeal and re- 
manded the suit for trial on the merits. The^ 
was an appeal to the High Court against the 
order or remand by Government. _ 

Held, that the order of remand did not fall 
under O. 41, R. 23, C. P. Code, and therefore 
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no appeal lay 'from the order of remand to the 
High Court; (2) that the High Court could 
however, treat the appeal as a revision and in- 
terfere, since the plaintiffs had not confined their 
pleadings to the allegation that the decree was 
void for want of representation by the karnavan, 
but had also sought to have the decree set aside 
on the ground that they were not bound by it 
even if the karnavan did not represent them in 
the suit in which that decree was made, which 
relief could only be granted on payment of the 
proper Court-fee. (Horwill, /.) Province of 
Madras v. Laxmi Amma. 1945 M.W.N. 291 
=:A,I.R. 1945 Mad. 430=(1945) 1 M.L.J. 
259 

— O. 43, R. 1 (u), O. 7, R. 11 (d) and 

Ajmer Municipal Regulation (1925), S. 233 
— Failure to give notice under S. 233, Ajmer 
Municipal Regulation — Effect — Dismissal of suit — 
Setting aside on appeal — Further appeal. 

Where the statutory notice under S. 233’, Aj- 
mer Municipal Regulation is not given, it will 
result in a rejection of plaint and not the dis- 
missal of the suit. Where, there is a so-called 
"first dismissal’ in such case it is in reality a 
rejection of the plaint and hence when it is set 
aside in appeal with a direction to the trial 
Court, no appeal will lie under O. 43, R. 1 {u), 
C, P. Code. {Davies.) Municipal Commit- 
t:ee, Ajmer v. Haridas. 1942 A. M.L.J. 13. 

O. 43, R. 1 (u) (as amended by La- 

liore High Court) — If ultra vires. See C. P. 
Code, 0, 41, R. 23-A and O. 43, R. 1 {u). 44 
R.L.R. 253. 

O. 43, R. 1 (w) — Appeal filed also 

ngainst decre'e on merits — Grounds open to ap- 
pellant. 

Where on a review being granted an appeal 
is filed not only under O. 43, R. 1 {w), C. P. 
Code, but also on the merits against the decree, 
it is open to the appellant to challenge the decree 
on every ground on which a decree can be 
challenged in a first appeal. He is not limited 
to the three grounds enumerated in 0. 47, R. 7, 
C. P. Code. {Harris, CJ. and Abdul Rashid, 
/.). ZuBAiDA Begum v. Sardar Shah. 210 I. 
€. 587=16 R.L. 168=45 P.L.R. 836=A.I. 
R. 1943 Lah. 310. 

O. 43, R. 1 (w) and O. 47, R. 7— 

Right of appeal — Restrictions. 

An order granting review on the ground that 
0iere is an error apparent on the face of tlie 
record is not appealable. The right of appeal 
under O. 43, R. 1 (w), C. P. C., is subject to 
the restrictions set forth in 0. 47, R. 7, C. P. C 
\Ghulam Hassan and Madeley, JJ.y Kailash 
Narain Bakhshi V. Raj Kumar Bakhshi. 
20 Luck. 380=1945 O.A. (C.C.) 76 (1)= 
1945 O.W.N. 108=1945 A.W.R. (C. C.) 
76 (1)=1945 A.L.W. (C.C.) 101=A.I,R. 
1945 Oudh 183. 

O. 43, R. 1 (w) — Scope— Order of re- 
mand — Suit disposed of on merits — Appellate 
Court sending case hack for disposal according 
io lave — Appeal from order of remand — Compe- 
iency. 

Where the trial Court goes into the merits of 
a case and does not dispose of the suit on a 
preliminary point only and the appellate Court 


C. P. CODE (1908), O. 44, R. 1. 

sends back the case for disposal in accordance 
with law, after making certain observations no 
appeal lies against the order of remand under 
O. 43, R. 1 {w) read with O. 41, R. 23. {Var- 
ma, J.) Raghubir Saran Singh v. Mahomed 
Jahir Ali Khan. S B.R. 35=14 R.P. 209= 
196 I. C. 562. 

O. 44, R. 1 — Applicability — Memo, of 

cross-objections in forma pauperis — Permissibi- 
lity, 

There is no provision in the C. P. Code re- 
lating to the filing of cross-objections in forma 
pauperis, but when a respondent files cross-ob- 
jections, he is in fact filing a cross-appeal, and 
the same principle as in O. 44, r. 1, C. P. Code, 
must be applied. The conditions prescribed by 
that rule must be satisfied before leave, to file 
an appeal or cross objections in forma pauperis 
can be granted. {Leach, C.J. and Happell, J.) 
Ramachandra Aiyar, In re. 199 I.C. 542= 
14 R.M. 597=54 L.W. 171=1941 M.W.N. 
794=A.I.R. 1941 Mad. 833 (i) = (1941) 2 

M.L.J. 187. 

O. 44, R. 1 — Decree against several de- 
fendants — Appeal by some only in forma paupe- 
ris — Defendant having assets not joining in ap- 
peal in order to enable others io appeal as pau- 
pers — Propriety of. 

The Court will not approve of a practice where- 
by one of the defendants who is clearly possessed 
of assets abstains from joining in an appeal in 
order that the other defendants may prosecute 
the appeal as paupers. {Wadsworth and Pa- 
tanjali Sastri, JT.) Vijayaratnam Naidu v, 
SiTAPATiRAO. 207 I.C. 89=16 R.M. 31=1943 
M.W.N. 9=56 L.W. 15=A.I.R. 1943 Mad. 
263=(1943) 1 M.L.J. 90. 

O. 44, R. 1 and O. 33, R. 2 — Mort- 
gage decree — Mortgagor applying for leave to 
appeal in forma pauperis — Duty to state in affi- 
davit valuation of equity of redemption. 

In a suit for enforcement of a mortgage at the 
instance of a mortgagee, the equity of redemp- 
tion which is in the mortgagor or defendant is 
not the subject-matter of the suit and for the 
purpose of deciding the question as to whether, 
the mortgagor is a pauper or not, the value of 
the equity of redemption cannot be excluded by 
the Court from its consideration. The mortga- 
gor is, therefore, bound to state the valuation of 
the equity of redemption on oath in his affidavit 
in support of his application under O. R. 1, 
C. P. Code, for leave to file an appeal in forma 
pauperis against the mortgage decree. If he 
does not do so, his application is defective and 
is liable to be dismissed. {Mitter and Khund- 
kar, JJ.) SuBODH Chand(ra v. K. L. Bank, 
Ltd. I.L.R. (1941) 1 Cal. 428=197 I. C. 
489=14 R.C. 364=45 C.W.N. 426=A.I.R. 
1941 Cal. 659. 

O. 44, R. 1 — ^Pauperism — ^Determination 

— Property decreed in trial Court, if can be taken 
into account. Nasir Ahmad Khan v. Saidan. 
[See Q.D., 1936-40, Vol. I, Col. 3306.] 191 I. 
C. 722=13 R.O. 275=1941 O.L.R, 16=A.I. 
R. 1941 Oudh 113. 

O. 44, R. 1 — ^Procedure — Rejection of 

application without hearing applicant or giving 
him opportunity of being heard — ^If justified. 
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SuBBAYYA Nabar V. Anjaneyalu. [Scc Q.D., 
1936-'40, Vol. I, Col 3307.] I.L.R. (1941) 
Mad. 389=195 I.C. 867=14 R.M. 239=A.I. 
K. 1941 Mad. 49. 

O. 44, R. 1, proviso — Applicant for 

leave to appeal as pauper — Right to be heard in 
support of application. 

A person who files an application for an order 
permitting him to file an appeal in forma pau- 
peris under O. 44, R. 1, C. P. Code, is not en- 
titled as of right to be heard in support of the 
application ; but while there is no necessit^^ in law 
to hear the applicant, it would tend to maintain 
confidence if judges do give such applicants an 
opportunity of being heard, being careful, of 
course, not to allow him to travel beyond the 
documents referred to in O. 44, R. 1. {Lcachy 
C. J. and layers, J.) SunuA Rao v. Tata Reddi. 

I. L.R. (1942) Mad. 746=201 I.C. 773=15 
R.M. 409=1942 M.W.N. 282=55 L. W. 
211=A.I.R, 1942 Mad. 478 (1)=(1942) 1 M. 
LJ. 435. 

O. 44, R. 1, Proviso and S. 115 — Re- 
jection of application on wrong assumption of 
law — Revision. 

If a Court summarily rejects an application to 
be allowed to appeal as a pauper under O. 44, 
R. 1, proviso, C. P. Code, on a wrong assump- 
tion of what the law is, the Hijgh Court^ has 
power to interfere in revision. The proviso to 

Q, 44 R. 1, does not require that an actual 
d'Ccision on any particular point of law arising 
in the case should be taken by the Court. {Bobde, 

J. ) * Chudaman V. Babajt. I.L.R. (1944) 

Nag. 623=1944 N.L.J. 429=A.I.R. 1944 

Nag. 357. . . 

O. 44, R. 2 and S. 109 (c)—- Bigmry 

into pauperism— Pro ccdurc-^Enquiry by Sub- 
ordinate Court — Report, if binding on appellate 
Court — Question, if a substantial question of 
law. 

When an application for leave to appeal m 
forma pauperises made it is the appellate Court 
which alone has power to grant leave, and the 
fact that it directs an enquiry by the Subordi- 
nate Court into the applicant’s pauperism docs 
not mean that it divests itself of jurisdiction to 
decide whether leave should be^ given. O. 44, 

R. 2, C P. Code, merely provides for an en- 
quiry by the Subordinate Court; it does not in 
any way indicate that the report of ^ that Court 
must be accepted. It is entirely within the com- 
petence of that appellate Court to accept or re- 
ject it. The Question whether tlie appellate 
Court can refuse to accept such a report is not 
such a substantial question of law as would jus- 
tify the granting of certificate under S. 109 (r), 
<3. P. Code. (Bennett and Ghulam Hasan, //.) 
'JivAisr Nath v. Ram Chandra. 200 I.C. 426 
=14 R.O. 599=1942 O.A. 222=1942 A.W. 
R. (C.C.) 209=1942 O.W.N. 305=A.I.R. 
1942 Oudh 422. 

- — : O. 45, R. 4 — AppUcahiUiy — Two suits 

and appeals disposed of by common judgment — 
Substantially same questions raised — Consolida- 
tion for valuation. 

Where two suits have been disposed of by a 
, judgpaent and the appeals arising 

been disposed of by a com- 


C. P. CODE (1908), O. 45, R. 7. 

mou judgment, and they raise substantially the 
same questions, namely, the mental capacity of 
a person and the way in which the defendants 
conspired together to obtain various alienations 
in th-eir favour, it would be a fit case in which 
consolidation should be ordered under 0 . 45 
R. 4, C. P. Code; and if the value of the com- 
bined appeals is over Rs. 10,000, a certificate of 
leave to appeal to His Majcsty-in-Council should 
be granted. But separate printing charges should 
be paid and separate securities should be furnish- 
ed. (Somayya and Chandrasekhara Ayyar, /}.) 
PONNAMMAL V. RaJAMBU AmMAL. I. L R 
(1945) Mad. 672=1945 M.W.N. 200=(i945i 
1 M.L.J. 73. 

O. 45, R. 4 ^ — Order for consolidation of 

two appeals — Security for costs — Separate sets 
— If ficccssary — Single set of security for all ap- 
peals consolidated — Suffi c ien c -y. 

O. 45, R. 4, C. P. Code, simply empowers the 
Pligh Court to make an order for consolidation 
for pecuniary jurisdiction, but it does not say 
anything about taking security for costs in such 
a case. There is nothing in the Privy Council 
Rules or in C. P. Code to warrant the view that 
when two or more appeals are ordered to be 
consolidated, only one security for costs will be 
enough. On the other hand separate securities 
for different appeals which have been ordered 
to be consolidated must be furnished. (Divatla 
and Macklin, JJ.) Venkatrao Shrtniwasrao- 
ZK Basava Pratjhie 217 I.C. 123=17 R. B. 
157=46 Bom.L.R. 724= A. I, R. 1944 Bom. 
352. 

O. 45, R. 4 — Scope — Consolidation in 

respect of deposit of printing charges and fur^- 
nishing se curi ty — Perm issihil ity. 

O. 45, R. 4, C. P. Code, deals only with the 
question of consolidation as regards valuation for 
purposes of appeal to His Majesty-iri-Council 
and not for purposes of deposit of ^ printing 
charges or furnishing security. There is no pr^ 
vision of law under which consolidation may be 
ordered in respect of deposit o’f printing charges 
or furnishing security. (Somayya and Chandror 
sckhara Ayyar, JJ.) Ponnammal Rajambtj 
Ammal. I.L.R. (1945) Mad. 672=1945 M. 
W.N. 200=(1945) 1 M.L.J. 73. 

0 . 45, R . 4 — Suits decided^ by separate 

judgments — Consolidation — ■Permissibility. 

Wliere two suits are decided by separate judg- 
ments they cannot be consolidated under 0. 45, 
R. 4, C. P. Code, though they involve substai^ 
tially the same questions for determination. (Looo 
and Tyahji, JJ.) GovtNDTi and Co. v. P^^^ 
Damodar. I.L.R. (1944) Kar. 163=220 I.C, 
314=A.I.R. 1944 Sind 190. 

0 . 45, R . 7 — Deposit under— N aturi of-j 

Dismissal of appeal — Order for costs of responds 
ent — Decree^ satisfied by adjustment and appro- 
priation under — S. 19, Madras Act IV of Ip^^ 
Right of respondent to payment under order for 
costs out of deposit. , 

A deposit made by an appellant to the Prw 
Council under O. 45, R. 7, C. P.^ Code, is mer^ 
by way of security for any liabili^ for costs 01 
the respondent which might arise in case the ap- 
peal failed. When such liability arises and ^ 
discharsred bv annrnTvrfnf-mti nf amrviititft alrcaul^ 
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received in respect o£ the decree as provided for 
in S. 19 of the Madras Act IV of 193^ the decree- 
holder or respondent can no longer claim any 
payment under his decree for costs, and the depo- 
sit has to be returned to the appellant judgment- 
debtor. (Wadsworth and Patanjali Sasfri, JJ.) 
SUBBAYYA V. VeNKATA HaNUMANTHA BhUSHA- 
KARAO. I.L.R. (1942) Mad. 60=200 I.C. 
520=15 R.M. 69=54 L.W. 107=1941 M.W. 

N. 741=4 F.LJ. (H.C.) 280=A.I.R. 1941 
Mad. 817=(1941) 2 M.L.J. 125. 

O. 45, R. 7 — Extension of time for 

furnishing security — ^Jurisdiction of High Court. 
Akimuddin V. Fateh Chand. [See Q.D., 1936- 
MO, Vox. I, Col. 1964] I.L.R. (1941) 1 Cal. 
299. 

^O. 45, R. 7 — Extension of time — Power 

of High Court — Privy Council Rules, R. 9. 

Under 0. 45, R. 7, C. P. Code, as amended by 
Act XXVI of 1920, the period of six weeks from 
the date of the certificate cannot be extended 
by the High Court, but R. 9 of the Privy Coun- 
cil Rules gives the High Court a discretion to 
extend time. There being a conflict between the 
two, the latter must prevail under the clear pro- 
visions of S. 112 (c), C. P. Code. (Tek Chand 
and Beckett, JJ.) Dina Nath v. Sant Ram. 
I.L.R. (1942) Lah. 548=200 I.C. 273=15 
R.L. 187=45 P.L.R. 43=A.I.R. 1942 Lah. 
279. 

O. 45, R. 8 (as applied to Federal 

Court) — Scope of — Declaration of admission of 
appeal — If condition precedent to jurisdiction of 
Federal Court. 

(Obiter.) Sulainian, J. — Under O. 45, R. 8, 
C.^ P. Code, as applied to the Federal Court the 
High Court after the deposit has been made to 
its satisfaction, has to declare the appeal admit- 
ted, and then give notice to the respondent, and 
to transmit the record to the Federal Court. 
After the certificate required by S. 205 of the 
Govenment of India Act has been granted, the 
admission of the appeal by the High Court under 

O. 45, R. C, P. Code, is its final judicial act. 
The declaration that the appeal is admitted is 
not a mere ministerial or administrative act, but 
a judicial act. An appellant cannot come to the 
Federal Court without his appeal having been 
admitted by the High Court. 

Varadachariar, J. — Though the scheme of O. 
45, C. P. Cdde, implies that till the High Court 
makes the order under R. 8, it still retains a 
measure of control over the proceedings, it can- 
not be said that such an order is a condition 
precedent to the exercise of jurisdiction by the 
Federal Court When the Federal Court has 
power to dispense with or give special directions 
as to printing and production of the records 
before it, it would be illogical to insist 
that the High Court must pass an order under 
0. 45, R. 8 (a), C. P. Code, which can be passed 
only on compliance with the directions originally 
given by the High Court, which ex hypothesi 
have become inoperative because of the Fede- 
ral Court’s discretion in the matter. (Gwyer, 
C.J., Sulaiman and Varadachariar, JJ.) Lach- 
meshwar Prasad Shukul v. Keshwar Lal 
Chaudhurt. 1940 F.C.R. 84=1. L.R. (1941) 
Kar. (F.C.) 1=20 Pat. 429=13 R.F.C. 4 


C. P. CODE (1908), O. 45, R. 17. 


=45 C.W.N. (F.R.) 66=1941 O.W.NT. Z1Z 
=1941 P.W.N. 133=7 B.R. 362=3 F.L.J. 
73=73 C.L.J. 51=53 L.W. 373=1941 A.L. 
W. 255=191 I.C. 659=1941 O.L.R. 82= 
1941 A.W.R. (F.C.) 39=1941 M. W. N. 
136=1941 O.A, 224=22 Pat.L.T. 119=A.I 
R. 1941 F.C. 5=(1941) 1 M.L.J. (Supp.) 


-- — —O. 45, R. 8 (b) — Process fee— Notice 
of admission appeal— If liable to process fee. 
See C. P. C., 0. 45, R. 8 (h). 47 Bom. L. 
R. 861. 

O. 45, R. 13 (2) (d) and S. 151— 

Power of ^ High Court — Income of property in 
suit accruing after decree, lying in deposit in 
High Cotirt pending appeal — Order for its pre- 
servation — If may be passed after and before 
application for leave to appeal to Privy Council 
is filed. 

Under O. 45, R. 13 (2) (d), C. P. Code, the 
High Court can, after an application for leave* 
to appeal to His Majesty in Council has been 
filed, make an order for the preservation of the 
subject-matter of the appeal. A sum of money 
representing the fruits and profits of the decre- 
tal property accruing after the decree was pass- 
ed, which was deposited in the High Court 
under its orders pending the disposal of the ap- 
peal to it, forms part of the subject-matter of 
the^ appeal ^ to the Privy Council, as an adjudi- 
cation of title in respect of the property one way 
or^ the other would directly affect its owner- 
ship, Prinia facie, therefore, the High Court 
will have the power under that clause to make 
an order for the preservation of this sum dx. 
money, ^ if in its discretion it thinks fit to do so. 
Even if CL (d) does not cover this case, the 
High Court will have the inherent power to 
make^ an order conoerning this sum of money. 
Pending the filing of an application for leave to 
appeal to His Majesty in Council, the High Court 
has the auxiliary power, the inherent power to 
make an interim order touching this sum of 
money maintaining the status quo till such time 
within which the application for leave to appeal 
may^ be made and for such further period as 
within which an order may be obtained from 
the ^ Court dealing with Privy Council matters. 
(Miner, and Khmidkar, JJ.) Ramendra Na- 
RAYAN Roy V. Btehabati Debi. I.L.R. (1942) 
1 Cal. 67=202 I.C. 442=15 R.C. 337=45 C. 
W.N. 1023=A.I.R. 1942 Cal. 488. 


O. 45, R. 17 — Scope and effect of — Ap- 
peal ta Federal Court — Order declaring appeal 
admitted under R. 8 — If necessary. 

An appeal lies to the Federal Court from a 
final order of a sigle Judge of a High Court 
when a certificate has been granted under S. 
205 (1) of the Government of India Act of 
1935. The provisions of S. lll-A and O. 45, 
R. 17, C, P. Code, do not preclude the admission 
of the appeal. When matters have proceeded 
as far as R. 8 of O. 45, a formal ordet dt admis- 
sion by the High Court is not necessary, but if 
all the requirements of the law, up to that 'stage 
have been complied with, it would be improper 
for the High Court not tof declare the appeal 
admitted. When the certificate under S. 205 (I) 
of the Govenament of India Act has been given,. 
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no further certificate, is necessary, and the per- 
son aggrieved, is entitled to go to the Federal 
'Court provided he complies with so much of 
R. 7 of O. 45 as is incumbent upon him. (Lcaclu 
CJ. and Mockett, /.) Ramanatha Sastrioal 

Krishna Menon. 200 I.C. 886—15 R.M. 
174=1941 F.L.J. (H.C.) 326=54 L.W. 295 
=A.I.R. 1942 Mad. 70=(1941) 2 M.LJ. 
514. 

O. 46, R. 1 — '\4ny such decree” — Mean- 

mg of. 

The words *‘any such decree” in O. 46, R. 1, 
C. P. Code, must mean either (a) a decree in 
a suit where no appeal is provided against the 
decree, or (b) a decree in an appeal where no 
’further appeal is provided, (BroonifAdd and 
Divatia, JL) Chhotubiiai Bhimbhae zk Bai 
Kasht. 197 I. C. 895=14 R. B. 260=43 
Bom.L.R. 733=A.I.R. 1941 Bom. 365. 

• O. 46, R. 1 — Applicability — Reference — 

When competent Babxj Bhae Vamalcuand zk 
Hiralal Vamalchand, Q-D., 1936 -’40, 

Vol. I, Col. 3307.] I.L.R. (1941) Bom. 131 
=193 I.C. 242=13 R.B. 305=A.I.R. 1941 
Bom. 69. 

O. 46, R. 1 — Construction — ^'Not sub- 
ject to appeal'^ — Meaning — Reference — Compe- 
tency, 

The words not subject to appeal in O. 46,^ R. 
1, C. P. Code, must mean that the law provides 
no appeal in any circumstances. They do not 
mean that no appeal has in fact been made. If 
in the case of a decree of a High Court, there 
might have been an appeal, it cannot be said 
that the decree is not subject to appeal, although 
it is very unlikely that such an appeal would 
have been made or that the High Court would 
have granted leave to appeal to the Privy Coun- 
•cil. If there might have been an appeal, the 
decree in subject to appeal, and no reference 
ean be made under O. 46, R. 1 in such a case. 
\(Broomfield and Divatia, //.)' CnHaruBHAi 
Bhimbhai V, Bai Kashi. 197 I.C. 895=14 R. 
B. 260=43 Bom.L.R. 733=A.I.R. 1941 

Bom. 365. 

^ O. 46, R. 1 — Question of law arising 

during execution — ^Jurisdiction of Court to make 
reference — Conditions. Manindra Nath Ghose 
V, Manbar Biswas. QD., 1936-’40, Vol. 

I, Col. 1970.] 72 C.L.J. 522. 

_0. 47 — Compliance with — Necessity — Re- 
view application to the Board under S. 250, Agra 
Tenancy Act. Sed Aora Tenancy Act, S. 250 
lAND C. P. Code, O. 47. 1940 R.D. 624. 

— O. 47 — ^Scope — ^Power of Court — Re- 

.admission o’f appeal dismissed for default — ^Ap- 
-plication for restoration beyond time — Power of 
Court to allow by way of review. See C. P. 
Code, O. 41, R. 19. I.L.R. (1943) Kar. 409. 
— — O. 47, R. 1 — Applicability — Application 
far review after filing^ 0 / appeal — Competency — 
Appeal subsequently dismissed as barred by time 
iund Court refusing to excuse delay in presenta- 
tion of appeal— Effect. 

Where an appeal has been preferred, there 
should be no review. One of the essential con- 
ditions of O. 47, R. 1, C. P. Code, ds that no 
appeal shall have been preferred. \?^ere 
there'iore after filing an appeal, an application 
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for review is preferred, such application, is not 
maintainable, even though the appeal is after- 
wards dismissed as barred by limitation, the 
Court of appeal refusing to excuse the delay in 
presenting the appeal. O. 47, C. P. Code, gives 
a special privilege to an aggrieved litigant and 
must be strictly construed. (Sen, /.) Janki- 
RAM Co. V. Chuntlal Shriram. I. L p' 
(1944) Bom. 675=220 I.C. 327=46 Bom £' 
R. 671=A.I.R. 1945 Bom. 40. ' ‘ 

O. 47, R. 1 — Applicability — Compromise 

decree— Application for rcvicio on ground that 
it zvas fraudulently procured — Competency— Pro^ 
per remedy. 

An application for review will not lie to vacate 
a compromise decree on the ground that it was 
fraudulently procured. O. 47, R. 1, C. P. Code 
does not apply to such a case. The proper re- 
medy and indeed the only course is to proceed 
by a separate suit for the purpose. (Harries, 
CJ. and Fad AH, I.) Gtridharan Prasad v’ 
Bholt Ram. 194 I.C. 551=14 R.P. 6=1941 
P.W.N. 385=7 B.R. 795=A.I.R. 1941 

Pat. 574. 

O. 47, R. 1 — ,^lppHcahility — Principles go- 

verning relief — Fads he proved by applicant. 

Applications under O. 47, R. 1, C. P. Code 
must be treated with a considerable measure o'i 
caution. That is a matter of public policy as 
it is obviously necessary that, save in exceptional 
circumstances, finality in litigation should be 
achieved at some point. It is a proper prin- 
ciple in applications for review that the person 
who wants it should at least prove strictly the 
diligence he claims to have exercised and also 
that the matter or evidence which he wishes to 
have access to is, if not absolutely conclusive, at 
any rate, nearly conclusive of the matter. It is 
not the proper function of a review application 
merely to supplement evidence. It is not a pro- 
per use of O. 47, R. 1, to make it serve the 
purpose of merely introducing evidence which 
might possibly have had some effect on the re- 
sult. It has to go a good deal further than 
that (Braund, J.) Pyare Lal v. Chhotey 
Lal. 198 I.C. 863=14 R. A. 318=1942 A.L. 
J. 29=1941 A. L.W. 1106=1941 A. W. R. 
(H.C.) 385=A.I.R. 1942 All. 82. 

— ;; — O. 47, R, l—^Character of ne'w evidence 
which would justify a review — Discovery of new 
emdened, if entitles party to lead other supple- 
mentary evidence. 

Before an application for review^ can be 
granted on the discovery of new evidence it 
must be^ shown that the new evidence is so con- 
clusive^ in its character that if admitted it must 
result in the setting aside of the previous order. 
Further O, 47, R. 1, does not contemplate that 
the discovery of a certain piece of evidence 
should entitle the party reopen the case and to 
lead other supplementary evidence in addition 
to the new evidence freshly discovered. (Saihe, 
S, M.) Ghurpati Singh v. Uma Nand Misra. 
1943 R.D. 464=1943 A.W.R. (Rev.) 309 (2). 

• O. 47, R, 1— -Discovery of new matter-r 

Decree under S. 14 of Encumbered Estates Act 
— P endente Hie and future interest not granted 
— ^Dispossession of mortgagee-decree-hoide^ 

tinder S. 35 that Act — a ^^discovery of 



CIVIL, CRIMINAL AND REVENUE. 


1362 


1361 

C. P. CODE (1908), O. 47, R. 1. 

matter.” Baijnath Marwari v. Ganesh 
Singh. [See Q.D., 1936-’40, Vol. I, Col. 3307.] 
192 I.C. 212=13 R.A. 299. 

O. 47, R. 1 and Agra Tenancy Act 

(1926), S. 80 — 'Discovery of new and import- 
ant matter^ — Want of notice as required by S. 
80, Agra Tenancy Act. 

The non-service of the notice required under 
S. 80 of the Agra Tenancy Act is not a ground 
for reviewing an order of ejectment because it 
cannot come within the wor(is ‘discovery of new 
and important matter.’ (Shirreff, S.M.) Chan- 
dra Datta V. Lachhi Ram. 1942 A. W. R. 
(Rev.) 432=1942 O.A. (Supp.) 458=1942 
O.W.N. (B.R.) 641. 

O. 47, R. 1 — "Error apparent on the 

face of the record” — Meaning of — Failure ^ to 
take note of decision establishing clear position 
of law — If ground for review. 

“An error apparent on the face of the record” 
may be an error of law. It cannot of course 
be held that whenever a Judge has overlooked a 
ruling he has a power to review his decision; 
nor can it be held that whenever, after a judg- 
ment has been pronounced, a subsequent ruling 
changes the accepted view of the law, ^at sub- 
sequent ruling can be a ground for review. But 
when there is a legal position clearly established 
by a well-known authority and by some unfor- 
tunate oversight the Judge has gone palpably 
wrong by the omission to draw his attention to 
the authority, it may in a proper case be a 
ground for review, coming within the category 
of an error apparent on the ’face of the record 
under O. 47, R. 1, C. P. Code. {Wadsworth, 
/.) Natesa Naicker V. Sambanda Chettiar. 
54 L.W. 263=1941 M.W.N. 1047=A.I.R. 
1941 Mad. 918=(1941) 2 M.L.J. 390. 
O. 47, R. 1 — Ground for review — Ab- 
sence due to illness on date of the order. 

Absence owing to illness on the date of the 
order is not a sufficient ground for asking for 
review of the order passed on that day without 
contest by him. {Harper, S, M. and Sathe, A. 
M.y Mata Din v. Kali Prasad. 1941 O.A. 
(Supp.) 868=1941 A.W.R. (Rev.) 1070. 

0 . 47, R . 1 and U . P . Tenancy Act — 

Grounds for review — Absence o\f knowledge of 
debtor and inadequacy of price fetched in sale 
of interest of tenant's holding — If grounds. 

Absence of knowledge of sale proceedings on 
the part of the judgment-debtor his being blind 
and deaf and the price fetched in sale of his 
interest in the holding being very inadequate are 
not valid grounds for asking for a review of the 
order confirming sale of such holding. ^(Sathe, 
S.M. and Bible, J.M.y ,Cheta v. Rajendra- 
NATH. 1943 R. D. 363=1943 A. W. R. 
(Rev.) 269 (1). 

0 . 47, R . 1 and U . P . Tenancy Act — 

Groufid for review — Additional evidence — Na- 

ture of. 

The nature of additional evidence which would 
justify a review, ^ should be such that it could 
not have been discovered before the previous 
order even after due diligence. When the ques- 
tion before the Court is as to the rate of rent 
payable by a tenant, certified copies of extracts 
from a prior Khatauni cannot be considered to 

Q. D. 1—86 
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be such evidence as would justify a review be- 
cause those extracts could have been obtained on 
the earlier occasion. {Sathe, S.M.) Kunwar 
Bahadur v. Jiwan Singh. 1943 A. W. R. 
(Rev.) 186=1943 R.D. 419. 

1 — Grounds for review — De- 
fect in law or p^wcedure. 

It is incompetent for a Court to review its 
previous order on account of any defect in law 
or procedure. {Sathe, S.M. and Ross, A.M.)\ 
Kanhaiya Lal V. Adbdul Wahid. 1943 A.W. 

R. (Rev.) 60=1943 O.W.N. (B.R.) 107 
=1943 O.A. (Rev.) 60=1943 R.D. 124. 

O. 47, R. 1 — Grounds for review — Deli^' 

berate mistake of procedure by Court. 

A deliberate mistake of procedure by the 
Court is not a mistake of the type which can be 
rectified under O. 47, R. 1, C. P. Code. {Sathe, 

S. M. and Ross, A.M.) Shivabalak Ram v. 
Bansua. 1943 A.W.R. (Rev.) 145 (1)=1943 
R.D. 311. 

O. 47, R. 1 — Grounds for review — Er^ 

ror. apparent on the face of thd record— Deci- 
sion taking different view of law in later case — 
Sufficiency. 

The fact that the Court takes a different view 
of the law is no ground for review of judgment 
in a^prior suit. There is no error apparent on 
the face of the record in such a case. {Mo\c^ 
kett, /.) Viswanatham v. Varadacharyulu. 
209 I.C. 160=16 R.M. 284=56 L.W. 82 (1) 
=1943 M.W.N. 116=A.I.R. 1943 Mad. 
377 (1)=(1943) 1 M.L.J. 168. 

O. 47,^ R. 1 — Ground for review — Im- 
portant provision of law overlooked by Court. 

Where in deciding against the competency of 
a second appeal the Court overlooks an import- 
ant provision of an amending Act, there is a 
mistake or error on the face of the record, or 
in any event there is sufficient reason for grant- 
ing review. {Harries, C J. and Din Moham^ 
mad, J.) Kehar Singh v. Attar Singh. 219 
I.C. 130=18 R.L. 42=46 P.L.R. 287=A.; 
I.R. 1944 Lah. 442. 

O. 47, R. 1 — Grounds for review — Mis- 
taken view regarding interpretation of law. 

A mistaken view regarding interpretation o£ 
any provisions of law is not a good ground for 
review. {Sathe, S.M. and Ross, A.M.) Raghu- 
nathji Shri V. Rafiq Mohammad Khan. 1943 
A.W.R. (Rev.) 130=1943 R.D. 267=1943 
A.L.J. (Supp.) 23. 

O. 47, R. 1 — Grounds for review — Mis- 
take of law. 

Mistake on a point of law or procedure is not 
an adequate ground for review. {SaM, S.M. 
and Ross, A.M.) Lachman Prasad v. Sheo 
Raj Singh. 1943 R.D. 331=1943 A.W.R.i 
(Rev.) 155. 

O. 47, R. 1 — Ground for review — Mis- 
take of law — Decision involving question of pub-* 
lie importance. 

Under 0. 47, R. 1, C. P. Code, a mistake of 
law is no ground for review. Nor is the f^ 
that the qiiestion involved in the decision is il6t 
one merely between the two parties but is one 
of great public importance, (Grille, C.J. and 
Sen, J.y Madansingh v. Deputy Commissio- 
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"NER, Bilaspue. 1944 N.L.J. 438=:A. I. R. 
1944 Nag. 371. 

O. 47, R- 1 — Ground for review — Mis- 
take of law or procedure. 

Mistakes of law or procedure cannot be consi- 
dered to be an adequate ground for review un- 
der O. 47, R. 1, C. P. Code. (Shirreff, S.M. 
and Sat he, J.M.) Yadunath Singh v. Nanhu 
Mal. 1943 R.D. 220=1943 A.W.R. (Rev.) 
183. 

O. 47, R. 1 — Grounds for review— 

^Mistake or error apparent on the face of the 
record'— What would constitiiie— Error of lazv 
— When tvould and zvhen would not be a ground 
for review. 

In order that a mistake or error may consti- 
tute a ground under 0. 47, R. 1, C. P. Code, 
for review it must be one apparent on the face 
of the record and not one which may require 
extraneous matters to prove the unde^rlying fal- 
lacy. Such an error may be one of law, but 
lin order that it may be a valid ground, the law 
must have been indisputable at the date of the 
decision which is characterised as erroneous. A 
view of law taken by a Judge on a debatable 
point and subsequently found by an authoritative 
pronouncement to be incorrect is not a mistake 
apparent on the face of the record so as to en- 
title the aggrieved party to apply under O. 47, 
R. 1. (Ghulam Hasan and Misra, JJ.) Lia- j 
QUT Husain v. Mohammad Razi. 217 I. C. | 
132=17 R.O. 88=1944 O. A. (C.C.) 81=1 
1944 A.W.R. (C.C.) 81=1944 A.L.W. 138 
=1944 O.W.N. 76=A.I.R. 1944 Oudh 198. 
O. 47, R. 1 — Grounds for review — Ob- 
vious mistake of law arising out of failure to 
notice a section of the Act, 

Though a Court cannot admit an application 
•for review merely upon the ground that it has 
made a mistake in law, it cannot be said that 
if the mistake is an obvious one due .to failure 
to notice a particular section of an Act or part 
of such a section, the obvious error could not : 
be corrected by the Court. (Allsop, J.) Kam- 
TA Chaudhary V. Lal Chandra. I. L. R. 
(1945) A. 680=1945 A.W.R. (H.C.) 138 

(1)=1945 A.L.J. 223=1945 A.L.W. 220= 
.1945 O.W.N, (H.C.) 205=1945 R.D. 359 
=A.I.R. 1945 A. 284. 

>— r— O. 47, R. 1 — Ground for rdview — Want 
of service of notice or absence of knowledge. 

‘Want of service of notice or absence of know- 
.ledge of the proceedings is not an adequate 
ground for a review application. (Sathe, S.M.) 
Maniyan V. Babu Ram. 1943 R.D, 351 (1) 
=1943 A.W.R. (Rev.) 209. 

o . 47, R 1 — Ground for review — Wrong 

decision on a point of law. « 

A wrong decision on a point of law is not a 
.'mistake or error on the face of the record* 
.within the meaning of 0. 47, R. 1, C. P. Code, 
and hence cannot be a ground for review. (Ghu- 
lam Hasan and Agarwal, JJ.) Sheo Dulart 
V. Sri Ram & Co. 19 Luck. 242=208 I. C. 
85=16 R.C. 59=1943 O.W.N. 189=1943 A. 
L.W. 339=1943 O.A. (C.C.) 114, 

^O. 47, Rr. 1 and 7 — Jnferference with 

'granting of revidw — Final order, proper order. 


Where the final order passed by a Court on 
a review of its own prior order is the proper 
order to be passed in the case, the superior 
Court, whatever view it may take of the lower 
Court’s comj^tency to pass the order in review, 
should not interfere. (Bennett and Agarwai, 
JJ,) Birendra Bikram Singh v. Rajrang 
Bahadur Singh. 205 I.C. 269=15 R.O. 402 
=1942 A.W.R. (C.C.) 338=1942 O.A. 495 
=1942 O.W.N. 648=A.I.R. 1943 Oudh 136. 

O. 47, R. 1 — Bower of Court— Review 

suo motu. 

A Court can correct arithmetical or clerical 
errors under S. 152, C. P. Code. ^ But it has no 
power to review and modify its judgment when 
neither party has applied for review under 0. 
47, R. 1. (Bhide, J.) Jiwan Das v. Rakhmat 
Din. 195 I.C. 157=14 R.L. 37=43 P.L.R. 
88=A.I.R. 1941 Lah. 212. 

O. 47, R. 1 — Bower of Court— Order 

after its affirmance by superior Court — Power of 
superior Court to direct review by inferior 
Court by sending circular letter. 

No superior Court can direct an inferior Court 
to review its previous decision by sending a cir- 
cular letter or any other order to it. No Court 
has any jurisdiction to review its order when 
that order has been affirmed by a superior Court 
(Harries, C.J. and Manohar Lall, J.) Dhuplal 
Singh v. Ramdhani Dusadh. 24 Pat. L. T, 
125=A.I.R. 1943 Pat. 353. 

O. 47, R. 1 — Review applicaimv—Main- 

tainahility — Grounds. 

Where there is no suggestion in a review ap- 
plication of any mistake or error apparent on the 
face of the record having been committed by the 
Court, it would not be maintainable. (Bennett 
and Madeley, JJ.) Gauri Shankar v. Hari 
Saran Dass. 1944 O.W.N. 340=1944 O.A. 
(C.C.) 229=1944 A.W.R. (C.C.) 229. 
0 . 47, R . 1 — Review — Competency subse- 
quent to filing of appeal. 

Where an appeal is filed against an order, 
there is no right to file a subsequent application 
for review of that same order. (Sathe, S. m. 
and Ross, A.M.) Kanhaiya Lal v. Abdul 
Wahid. 1943 A.W.R. (Rev.) 60=1943 0. 
W.N. (B.R.) 107=1943 O.A. (Rev.) 60= 
1943 R.D. 124. 

— 0 . 47, R. 1 — Review — Entertainahility-^ 

Subsequent appeal against samd order. 

An application for review is entertainable, not- 
withstanding the fact that an appeal has subse- 
quently been preferred against the same order. 
(Shirreff, J.M.) Baeu Lal v. Sultan Begam. 
1941 R.D. 428=1941 O.W.N. 813=1941 A. 
W.R. (Rev.) 571=1941 O.A. (Supp.) 539. 

O. 47, R. 1 — Review— Rent reduction 

case — Order by Collector ex parte — Power of 
successor to remew. 

Where the Collector's order in a rent redtic- 
I tion case is passed ex partd and not on me 
merits, the successor of the Collector who has 
I passed the order is justified in reconsidering the 
I matter. (Swanzy.) Dwarka Pandey v. Shah 
I Hamiduddin. 9 B.R. 25. ^ 

! O. 47, R. 1 — Revieiv— Grounds— Jnaoi- 

Uty to pay decree amount in a decred 
ment for arrearrs of rent. 
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A review application can be granted by a Tah- 
sildar only on any one o£ the grounds mentioned 
in 0. 47, R. 1, C. P. Code. The ‘some other 
good reason’ referred to in the rule must be of 
a nature cognate to the reasons given before. 
Hence a decree for ejectment for arrears of rent 
cannot be reviewed on the ground that the judg- 
ment debtor was unable to pay the decree amount 
because of floods when such reason had not even 
been suggested when application for extension of 
time for payment of decree amount was made. 
{Shirrdff, S.M. and Sathe, J.M.) Bhunesh- 
WARi Prasad Narain Singh v. Jamuna Rai 
1942 R.D. 438=1942 A.L.J. (Supp.) 37= 
1942 A. W. R. (Rev.) 203=1942 O. A. 
(Supp.) 229=1942 O.W.N. (B.R.) 349. 

O • 47, R. 1 — Review — Gvounds — Mistake 
of iazv or on a point of judgment— Proper re- 
medy. 

Any mistake committed by a Court in respect 
of either law or judgment cannot give occasion 
for a review application and the, only remedy 
open to the aggrieved party is to appeal against 
the order. {Sathe, AM.) Jangjit Singh v. 
PiTAMBAR Singh. 1941 R.D. 880=1941 O A 
(Supp.) 840=1941 A.W.R. (Rev.) 996.’ 

TT"^* ^ — Review — Grounds — Wrong 

decision on a point of law. 

The only right which subsists onge an appeal 
has been heard and determined is a right of 
review, and that right must be exercised in strict 
confirmity with O. 47. A review could not be 
obtained on the ground that some wrong deci- 
sion on a point of law has found its way in 
the judgment. What is intended is something 
like an arithmetical error or the use of wrong 
words, or, say, a finding of fact inconsistent with 
the pleadings. {Roberts, C.J. and Blagden, /.) 
P. V. SiUNDARAM V. M. G. Bagla. 1941 Rang. 
L.R. 382=197 I.C. 216=14 R.R, 115=A.I 
R. 1941 Rang. 233. 

O. 47, R. 1 — Review — Jurisdiction to 

hear application^Partition suit— Appeal against 
final ddcree only-— Dismissal— Second appeal also 
dismissed— Application to 1st appellate Court to 
review preliminary decree and order in appeal 
from final decree — Maintainability, 

Where the preliminary decree in a partition suit 
is not appealed against, but an appeal is pre- 
ferred against the final decree and rejected, and 
a second appeal is also rejected, an application 
for review of the judgment in respect of the 
preliminary decree and of the order of the first 
appellate Court in the appeal from the final de- 
cree will not lie in the appellate Court. The re- 
view application in respect of the preliminary 
decree has to be made in the Court which passed 
it, as there was no appeal against that decree. 
So far as the appellate decree in the appeal 
against the final decree is concerned, there hav- 
ing been a second appeal which was dismissed, 
the first appellate Court has no jurisdiction to 
^tertain the application for review. {Harries, 
CJ. and Chatter ji, /.) Jugeshwar Misra v. 
Kirit Singh. 198 I.C. 743=14 R.P. 500= 

8 B.R. 463=1941 P.W.N. 557=A.I.R. 1942 
Pat. 76. 

, , , ^ • 47, R. 1 — Review — Not to be made 

oemnd the back of parties. 


C. P. CODE (1908), O. 47, R. 1. 

It is irregular to review a previous order for 
inadequate reasons behind the back of parties 
and without giving the party concerned an oppor- 
tunity to contest the statements in the application 
for review. {Sathe, S. M. and Ross, A, M.)\ 
Irshad Husain v. Mubarak Husain. 1943 
A.W.R. (Rev.) 174 (2)=1943 R.D. 290. 

O. 47, R. 1 — Scope of— Tor any other 

sufficient reason*^ — Effect of. 

The provisions of 0 . 47, are very limited indeed 
and cannot be applied to give a right of ap- 
peal, where such a right is even by implication 
necessarily barred by the provisions of the 
Limitation Act The words “or for any other 
sufficient reason” in 0. 47, R. 1, may be wide, 
but they are not wide enough to give a right of 
appeal where in fact no such right of appeal is- 
given by otlier provisions of the Code, but 
which right has been exhausted by reason of, 
the provisions of the Limitation Act. {Davis, 
j C. I. and O'Sullivan, /.) Saved Mahomed 
Shah v. Abdul Jabar. I. L.R. (1943) Kar. 
409=209 I. C. 326=16 R.S. 95=A. I. R. 
1943 Sind 132. 

O. 47, R. 1 — 'Sufficient ground"— Ab- 
sence of knowledge of execution proceedings — 
Review of order for ejectment under S. 80, 
Agra Te'nancy Act. 

Want of knowledge of the execution proceed- 
ings is not a sufficient ground for asking for re- 
view of an order of ejectment under S. 80, Agra 
Tenancy Act. {Shirreff, JM. and Sathe, A.M.) 
Maryam Bibi v. Sarupa. 1942 O.W.N. (B. 
R.) 13=1942 O.A. (Supp.) 9=1942 A.W.R. 
(Rev.) 9=1942 R.D. 13. 

O. 47, R. 1 — Sufficient ground — Execu- 
tion petition — Dismissal for default — Review — 
Competency — Inherent powers. 

Absence of counsel is not a ground for review 
of an order dismissing an application for exe- ‘ 
cution for default, and the same principle would : 
apply when the party is also absent. A review 
in such a case is incompetent in view of the limit- 
ed scope of 0. 47, R. 1. Nor can the inherent ^ 
powers of the Court be invoked on the ground 
of hardship, namely, that another application 
would be out of time. Necessity for amend- ' 
ment of O. 9, R. 15, pointed out so that in suit- 
able cases a Court may set aside an order, ^of : 
dismissal of an execution petition passed for 
default of appearance. {Leach, C.J, and Kunhi 
Raman, /.) Siva Subram ania Chettiar v. . 
Adaikalam Chettiar. I. L.R. (1944) Mad. 
857=218 I.C. 292=18 R.M. 25=57 L. W., 
192=1944 M.W.N. 205=A.I.R. 1944 Mad. 
293=(1944) 1 M.L.J. 259. 

O. 47, R. 1 — "Sufficient reason” — Amend- 
ing Act changing law with retrospective effect — ^ 
Not a ground for reviiw. 

The passing of an Amending Act, even though it r 
changes the law with retrospective effect is not ’ 
a sufficient reason for review and for re-opening 
matters which have already been decided on the * 
basis of the law as it stood before the Amend- 
ment. {Wadsworth and Patanjdli Sasfri, JJ.) - 
Vasudevan In re. 57 L.W. 20 (1)=1944 M. 
W.N. 56=A.I.R. 1944 Mad. 238=(1944) 

1 M.L.J. 15, . 
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— — O. 47, R. 1 — '^Sufficient reason” — Deci- 
sion of Privy Council reversing prior decision of 
Court on zohich judgment is based — Decision not 
hr ought to notice of Court and not reported offi- 
cially at the time — If sufficient ground for review. 

It is not open to a Court in exercise of the 
powers conferred by O. 47, R. 1, C. P. Code, 
to review a judgment on the ground that an 
authority binding on the Court had not been 
brought to the notice of the Court at the hear- 
ing of the matter, the decision of Avhich is sought 
to be reviewed. 

C hatter ji, J. — The fact that a decision of the 
Court which formed the basis of the judgment 
sought to be reviewed was overruled by the 
Privy Council by a decision already given but 
not reported at tlic lime, constitutes a sufficient 
ground for review. (Aganuala and Chattcrjde, 
JJ.) Selha Dei v. Ke.shab Cpiaran. (1945) 
P.W.N. 188. 


— ^O. 47, R. 1 — 'Sufficient reason* — Mista- 
ken viezsj of lazv or fact. 

The ‘other sufficient reason’ which would jus- 
tify a review under O. 47, R. 1, must be of a 
cognate nature. A mistaken view of the law 
or of the facts is not a matter which can be 
covered by the expression ‘some otlier reason*. 
(Shirreff, S.M. and Sathe, J.M.) Shyam Lal 
Sahu V. Lal Nirindra Bahadur Chand. 1941 
A.W.R. (Rev.) 683=1941 O.A. (Supp.) 
623=1941 R.D. 745 (2)=1941 A. L. J, 
(Supp.^117. ^ 

o . 47, R. 1 (1) — Ground for review 

— Subsequent contrary decision by superior Court 
on question of law decided. 

The fact that subsequent to the decision by a 
Court there has been a contrary decision by a 
superior Court on the question of law decided 
is no good ground for reviewing the original 
decision. {Bennett and Agarwal, JJ.) Birenidra 
Bikram Singh v. Bajrang Bahadur wStngh 
269=15 R.O. 402=1942 A.W.R.’ 

(C.C.) 338=1942 O.A. 495=1942 O.W N, 
648=A.1.R. 1943 Oudh 136. 

— ; O. 47, R. 1 ([!) — Mistake' — If ground for 

r^iew — Decree based on compromise — Jurisdic- 
tion of^ Court to set aside in review. 

A mistake affecting the judgment of the party, 
there being no mistake affecting the decision of 
the Court is not a ground for review under O. 
47, R, 1 (1). A Court has no jurisdiction in 
review to set aside a decree passed on a com- 
promise, which compromise would, by the ordi- 
Hw of contract, be binding on the party. 
(JVadsworth, J.) Shahool Ameeth Ali v. 
Dayaram Singh. 219 I.C. 160=18 R.M. 62 
(2)=A.I.R. 1944 Mad. 
570=(1944>^2JV[,L.J. 107. 

— O. 47, R. 4 (1) — Order granting review 
application— If a judgment— Letters Patent Ap- 
peal, if lies. See Letters Patent (Nagpur) 
AND C. P. Code, O. 47, R. 4 (1). 1941 N.L J 
617. 

^ 47, "R. 4 (2) — Finding as to absence 

of knowledge^ — Discretion — Granting of review 

Interference in revision. 

Where the Court in its discretion holds that 
after due diligence, the applicant did not have 
knowledge of the new fact alleged by him and 


C. P. CODE (1908), O. 47, R. 7. 

that it came to his knowledge only after the 
decree had been given and grants the review ap- 
plication, it could not be said that in arriving at 
this view the Court committed any illegality or 
material irregularity. {Harper, S.M.) DauUt 
Ram V. PooRAN Mal. 1941 R. D. 454=1941 
A.W.R. (Rev.) 573 (2)=1941 O.A. (Supp) 
531 (2) ^ 

ci. 47, R. 4 (2) (b) — Consiructionr— 

"Strict proof* — Meaning of. 

The words “strict proof” in O. 47, R, 4 (2) 
{b) cannot be construed as meaning no more 
than evidence formally admissible or evidence 
strictly admissible. Having regard to the use 
of the words “strict proof” in the rule, there is 
no reason why the appellate Court in deciding 
whether the conditions of R. 4 of 0. 47, C. P, 
Code, have been complied with or not, should he 
precluded from seeing whether the evidence ad- 
duced before the lower Court amounted to proof 
or not. {Burn, J.) Ahmed Khan v. Venkata- 
chalamayya. 202 I.C. 86=15 R.M. 439=55 
L.W. 93=1942 M.W.N. 132=A.I.R. 1942 
Mad. 511=(1942) 1 M.L.J. 278. 

O. 47, R. 5 — Jurisdiction — High Court- 

Appeal disposed of by tzvo Judges— Application 
for rdview after one Judge has left the Court- 
Jurisdiction to\ hear. 

Where after the disposal of an appeal by a 
bench of two Judges an application for review 
of judgment is made when only one of tlie 
Judges who heard the appeal remains attached to 
the Court, the application can be heard and dis- 
posed of by that remaining Judge alone. In ac- 
cordance with the invariable practice of the 
Madras High Court even in first appeals, the 
application for review is heard and decided only 
by the Judges who heard the appeal or, where 
one of them is absent, by the other Judge sitting 
alone. {Somayva, J.) Peeramchenna Remu, 
In re. 201 I.C. 453=15 R.M. 340=1941 M. 
W.N. 898=54 L.W. 444=A.I.R. 1942 Mad 
23=(1941) 2 M.L.J. 644. 

O. 47, R. 7 — Appeal against order grant- 
ing reviezv — Parties — Ejectment order against 
sdveral set aside on review application by one— 
Appeal — All ejected persons, if to he made par- 
ties. 

Where an order ’for ejectment obtained against 
several persons is set aside on review on the ap- 
plication of one of them and the decree-holder 
appeals against the granting of the review he 
must mafe all the persons ejected parties and 
not implead only the applicant for review. {Sathe, 
J.M.) Kunwar Dhuji Pratap Singh v. Shiv 
Din. 1942 O.W. N. (B.R.) 524=1942 A. W. 
R. (B.R.) 364 (2) =1942 O.A. (Supp.) 390 
( 2 ) . 

O. 47, R. 7 — Appeal— Grounds. 

The provisions of R. 7 of O. 47, C. P. Code 
are exhaustive and an appeal will He only on 
the grounds mentioned in it, or not at all. {Da- 
vies.) Kanwal Nain Hamir Singh v. Pan 
Mal Lodha. 1942 A. M.L.J. 51. 

0 . 47, R. 7— Appeal— Orde'r granting re- 

view for sufficient cause under R. 1 (1) (c)* 

An order granting a review on the ground of 
there being “sufficient reason” under O. 47, R./ 
(I) C^:), C. P. Code, is not open to appeal. {Davis,. 
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C. P. CODE (1908), Sch. II, Para 1. 


•CJ. and Weston, /.) Satramdas Kishinchand 
V. Manghoomal Hakumal. I. L. R. (1943) 
Kar. 393=211 I.C. 364=16 R.S. 186=A.I. 
R. 1944 Sind 68. 

— O. 47, R. 7 and U. P. Encumbered 

Estates Act (1934), S. ZS-^Appeal under S. 
35 of the U. P. Encumbered Estates Act based 
on an order of reviezv^O. 47, R. 7, if applies to 

•i>t. 


Vy^re though an appeal is under S. 35 of the 
U. P. Encumbered Estates Act and is based on 
an <^der o’r review, the special provisions of the 
C. P. Code, contained in O. 47, R. 7 applies to 
It and hence a wrong conclusion on a question 
•of fraud would not be a sufficient ground for ap- 
p^eal. {Shirreff, J.M.) Babu Lal v, Sultai^ 
Begam. 1941 R.D. 428=1941 O.W.N. 813 
-1941 A W, R. (Rev.) 571=1941 O. A. 
(Supp.) 539. 


O • ^7, R. 7 — Applicability — Appeal 

<tga%7ist amended decree. 

O. 47, R. 7, C. P. Code, does not apply to 
the case of an appeal against the decree amend- 
'Cd on review. Hence such an appeal is not 
^nfined to those grounds mentioned in R. 7 of 
O. A7. XShirreff, S.M. and Sathe, JM.) Khur- 
^ed Husain v. Mohan Kevvat. 1941 AW 

1' 0^729 (Supp ) 711=1941 

^r~;~0' 47, R. 7 — Scope — If over-ridden by 
b, 75 of the Provincial Insolvency Act. See Pro- 
viNaAL Insolvency Act, S. 75. (1941) 1 M 
I/.J. 537. 


- “O. 47, R. 8 — Scope of inquiry — ''Re- 

the case"' — Meaning of — Whole case, if open. 
words “re-hear the case” in O. 47, R. 8, 
• t * re-hear the case in full and cieal 

with every point which it is necessary to consi- 
der be'xore passing a fresh order. The Court is 
not confined to the point raised by the party 
seeking review. {King, J.) Gangaraju v Ven- 
KATARAYALE Naidu. 205 I.C, 557=15 RM 892 
=1942 M.W.N. 676=55 L.W. 811=A I.R 
1943 Mad. 235=(1942) 2 M.L.J. 716. 

-O. 47, R, 9-^Competency of reviezv of 
cm order passed on rezjidw. 


^ The review of an order on a review applica- 
tion IS forbidden by O. 47, R. 9, C P. Code 
and hence no Court is competent to do that. 
\Sdhe, S.M. and Ross, A.M.) Shamsuddin 
Gunna Mall. 1943 A.W.R. (Rev.) 308= 
1943 R.D. 306. ^ 

! — ‘P* 48, R. 1 (1) — AppUcdbility— Notice 
under O. 45, R. 8 (b ) — Liability to process fee. 

No process fee is to be levied in the notice of 
the admission of an appeal to the Privy (Council 
to be given to the respondent under O. 45, R. 8, 
C. P. Code. Such a notice is not a process with- 
in the meaning of O. 48, R. 1 (1), but is a 
mere intimation which does not call upon the 
respondent either to appear or to oppose any 
prayer made by the appellant {Lokur and Bav- 
debar, JJ.) Pirojsha Bhicaji v. Dapabhai. 
47 Bom.L.R. 861. 


O. 49, R. 4 (Cal. ) — Intra vires. 

O. 49, R. 4 (Calcutta) is intra vires. (RjC. 
Miiter, Khundkar and Pal, JJ.) Bibhabati 
Devi v. Ramendra Narayan Roy. 202 I. C. 


551=15 R.C. 355=47 C.W.N. 9=A. I. R. 
1942 Cal. 498 (S.B.). 

Sch. II — Applicability — Company-Arbi- 
tration proceedings before Arbitration Act of 1940 
— Procedure — Arbitration Act of 1899 or C. P. 
Code, Sch. II. See Companies Act^ S. 152. 
(1944) 1 M.L.J. 290 (F.B.). 

Sch. II — Applicability — Restitution pro- 
ceedings. See C. P. Code, S. 144 and Sch. II. 
1941 A.L.J. 596. 

Sch. II — Azvard — Suit to declare if ille- 
gal and ineffective — Mainfainahility. 

A suit for a declaration that an arbitration 
award was illegal and ineffective, is entirely mis- 
conceived and is not maintainable. It is open 
to a party to challenge the award before the 
judgment was pronounced by the Court accord- 
ing to it under the provisions of Sch. II of the 
C. P. Code, and it is not open to him to chal- 
lenge it in any other way. {Bennett and Glut- 
lam Hasan, JJ.) Panna Lal v. Mst. Rupo. 
1944 O.W.N. 345=1944 A. L.W. 452=1944 
A.W.R. (C.C.) 238=1944 O.A. (C. C.) 
j238=A.I.R. 1945 Oudh 92. 

I Sch. II, para. 1 — Applicability— Appeal 

I from preliminary decree in partition suit — Ap- 
I plication by parties to appellate Court for refer- 
I cnce to arbitration pending appeal — Competency — 
Jurisdiction to make reference. 

The procedure laid down in Sch. 11, C P. 
Code, is not inapplicable, to an appellate Court 
and an application for reference to arbitration 
under Sch. II, C, P. Code, may therefore be 
made to an appellate Court as well as to a Court 
of original jurisdiction. An application for re- 
ference to arbitration made to a Court before 
which an appeal from a preliminary decree in a 
partition suit is pending is therefore competent, 
and the appellate Court has jurisdiction to refer 
the matters in dispute to arbitration. (Davis, C. 

/. and Weston, J.) Allakhdinomal v. Teku- 
mal. I.L.R. (1942) Kar. 177=204 I.C. 473 
=15 R.S. 100=A.I.R. 1943 Sind 22. 

Sch. II, Para. 1 — Reference — Compe- 
tency of pleader to make. See Legal Practitio- 
ner. 1942 O.A. 543. 

-- — - — Sch. II, Para.^ 1 — Scope — Suit for res- 
titution of conjugal rights — If can he referred 
to arbitration. 

The question whether a person should be given 
a decree for restitution of conjugal rights against 
his wife is a matter in difference between the 
husband and wife in suits for restitution of con- 
jugal rights and there is no legal bar in Sch. II, 
C. P. Code, to a reference of the whole suit 
for restitution of conjugal rights to arbitration 
and to a decree being passed in accordance with 
the award. (Almond, J.C. and Mir Ahmad, J.) 
Mt. Kunti Devi v. Bhola Nath. 194 I. C. 
466=13 R. Pesh. 81=A.I.R. 1941 Pesh. 43. 
Sch. II, Para. 1 (1) — Judgment contem- 
plated by — Pendency of remew application — If a 
bar to reference to arbitration without interven- 
tion of Court, 

The ‘judgmenf contemplated by para. 1 (1) 
o£ the second Schedule, C. P. Code, is a judg- 
ment in a suit. Review proceedings are not a 
suit Para, 1 (1) predicates the pendency of a 
suit ^ Hence a reference to arbitration without 
the intervention of Court is not bad in a case 
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C. P. CODE (1908), Sch, II, Para. 3. 

after the judgment in a suit but during the pen- 
dency of a review application thereafter. {Col- 
lister and Bajpai JJ.) Sagar Mal v. Parshot- 
tam Das. 198 I.C. 385=14 R.A. 279=1941 
A.W.R. (H.C.) 371=1941 A.L.W. 1095= 
1941 A.L.J. 770=A.I.R. 1942 All. 36. 

Sch. II, Para. 3 — Scopd — Pozoer of 

Court to compel party to go\ to arbitration on 
matter not agreed to he referred. 

There is no provision in the schedule which 
enables a Court directly or indirectly, to force 
a party to refer a matter in dispute. Para. 3 
does not give the Court power to compel one 


C. P. CODE (1908), Sch. II, Para. 14. 

justice. It is liable to be set aside in appeal 
{Ghulam Hasan and Madeley, JJ.) CniNMAKt/! 
Brij Mohan Das. 18 Luck. 425=204 I.c' 
144=15 R.O. 273=1942 O.A. 298=1942 o’ 
W.N. 407=1942 A.W.R. (C.C.) 270=A.l‘ 
R. 1943 Oudh 117. 

Sch. II, para. 10 — Filing of award-^ 

What amounts to. 

The mere handing over of an award with the 
reader, in the absence of the Judge on leave, is 
not filing it in Court. An award cannot be said 
to be ‘'filed in Court” within the^ meaning of 
Sch. II, para. 10, C. P._ Code, by simply showing 


of the parties to go to arbitration on a matter on the record. It is necessary tliat it must 


which he has not agreed shall be referred. The 
Court has therefore no power to nullify a rc- 
’lerence lawfully made by an addition, to the 
matter referred, of some other matter by an 
amendment of the pleadings. {Davis, CJ. and 
Weston, /.) SiTALDAs PoHUMAL V. Nihalchand 
ISSARDAS. 198 I.C. 847=14 R.S. 158= A. I. 
R. 1942 Sind 7. 

Sch. II, Para. 5 — Applicahility — 

Agreement to refer— JRcftisal by 


be placed on the record by order of the pre- 
siding officer of the Court, or by an official spe- 
cially authorised in this behalf. ,(Tek Chani 
and Beckett, JJ.) Imam Din v. Allah Rakha. 

201 I.C. 462=15 R.L. 49=44 P.L.R, 249 
=A.I.R. 1942 Lah. 190. 

-Sch. II, Para. 10 — Reference of suit to 


arbitration — Parties joining together with arbi- 
trators and third persons, and executing docu- 
so7ne ^^icnt agreeing to compromise suit on certain 
terms — Doemnent, if award. 

The parties to a partition suit referred the 
matter to the arbitration of certain Amins. When 
the Amins had decided what they were going 
to do, the parties joined together with the Amins 


arbitrators named to act — Effect — Application to 
file agreement — Power of Court to appoint new 
arbitrators and make reference — Absence of pro- 
vision in agreement in case of refusal of arbi- 
trators to act — Effect— Para. 17 (4). ^ 

It cannot be seriously disputed that there is and certain local gentlemen and executed a docu- 
some difference between the ^ procedure to ^ be j-nent by which they agreed that the parties sh^I 
followed where the arbitration is made in a bound to compromise the suit upon certain 
pending suit and where there is a mere agree- terms which were annexed to the document which 
ment to refer to arbitration which is sought to signed by the parties, 
be filed in Court. In the latter case the Court ] Held, that the document was not an award but 
obviously cannot go beyond the terms of the an agreement to compromise. (Derbyshire, CJ. 

agreement, and if the agreement specifies the and Mukherjea, J.) Purna Chandra Chow- 

persons who are to be appointed arbitrators and dhury v. Jagat Bandhu Choudhury. 45 C. 

makes no provision for the case where the arbi- W.N. 381=76 C.L.J. 33. 


trators refuse to the Court cannot substi - 1 ^ Para. llState'ment of award 

fciVS r'ci« «'“> "f 

h °P rot^oolv to^Mchi omission 'to take the leave of the Court 

of Sch. II, C P. Code, will not such £ stating an award for its opinion as re- 

a case, as it can come into play only after there TT C P Code, can 

has been an order of reference by the Court. I'f , ^ hv ih^ suhscauent ^rant of leave, 

one or more of the arbitrators named in the I rectified „ by the subsequent grant ot i^v^ 

agreement refuse to act and thus make the 
agreement incapable of performance, the agree- 
ment becomes void, and the Court has no juris- 
diction under para. 17 (4) to make a reference 
to the arbitrators who are willing to act. (Har- 
ries, CJ. and Chatter ji, J.) Tara Prasai> 

Baliasey V. Baijnath Prasad Baliasey. 19 
Pat. 927=193 I.C. 756=13 R.P. 628=1941 
P.W.N. 49=7 B.R. 615=A.I.R. 1941 Pah 
155. 

— ; Sch. II, Para. 8 — Extension of time^ for 

filing award — Discretion — Improper exercise — 

Interference in appeal. 

Where proceedings before an arbitrator has 
gone on for some time, the evidence has been 
closed and the case is ready for arguments and 
giving of the decision, and the arbitrator who 
had only obtained two former extensions of time 
for filing the award applies only for one more 
fortnight's time, it is an arbitrary exercise of 
jurisdiction to refuse it and supersede the arbi- 
tration and thereby cause grave miscarriage of 


(Sen, J.) SuRji Sethani v. Ratanlal. 47 u 

W.N. 266, 

Sch. II, para. 12--Orddr refusing to 

amend award — Revision — North-West Frontier 
Provinces Courts Regulation, S'. 34. 

If the trial Judge comes to the conclusion tnw 
there is no obvious error in the award wnicn 
can be corrected under para. 12, Sch. II, C. 
Code, his decision is final even if he f 

wrong conclusion. But if, on the other nana, 
he declines to consider the matter being of opi- 
nion that he has no power in any event to amena 
the award, he fails to^ exercise a 
vested in him, and a revision will Ho. 

Beaumont.) Mahomed Akbar Khan 

Singh. 49 C.W.N. 802=A.I.R. 1945 P.C. 

170(P.C.). 

Sch. II, Para. 14 (c)— Taking of an 


erroneous view of law by arbitrator— -When ri- 
ders an award liable to be set aride. 

Chand V. Mool Chand. [See Q.D., 1936 - 

Vol. I, Col. 1993.'] 16 Luck. 79. 
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€. P. CODE (1908), Sch. II, Para. 15. 

Sch. II, Para. 15 — Comtniciion — Can- 
cellation of reference to arbitration under R. 8 — 
Subsequent award — If void — If can he filed. 

Even where an award has been made by arbi- 
trators whose powers have been revoked by 
cancellation of order of reference under R. 8 of 
Sch. II, C. P. Code, the award is not void db 
initio but has to be set aside under R. 15 of 
Sch. 11. If no application is made to set aside 
the award, it remains in force and may be filed. 
{Mockett, J.) SuBBAYYA V. Venkatadri. 200 

I. C. 55=14 R.M. 687=1941 M.W.N. 780= 
S4L.W. 604=A.I.R. 1941 Mad. 921=(194l) 

^ M.L.J. 395. 

Sch. II, Para. 15 — ^Delay in pronounc- 
ing award — Rights of parties. Kesholal v. Lax- 
man Rao. [See Q.D,, 1936-’40, VoL I, Col. 

1995.] 192 I.C. 371=13 R.N. 244. 

Sch. II, Para. 15 — Setting aside award 

— Grounds — Complaint as to vagueness of award 
— Sufficiency.. 

An objection that an award is vague and ille- 
gal, is itself a vague objection and does not de- 
serve any consideration. {Harper, SM. and 
Sathe, J.M.) Dina v. Kalika Prasad. 1941 
R.D. 284=1941 A.W.R. (Rev.) 404=1941 
O.A. (Supp.) 353. 

Sch. II, Para. 16 — ^Applicability — Re’fer- 

•ence to arbitration before 1 — 7 — 1940 — ^Award 
after Arbitration Act (1940) came into force 
— Order refusing to set aside — Appeal — Compe- 
tency. See Arbitration Act, S. 39. 1943 P. 
W.N. 65. 

Sch. II, Para. 16 — Decree' on award — 

Reference to arbitration without fmisdiction — 
Appeal or second appeal — If lies — Revision. 

,No appeal lies from a decree made in accord- 
ance with an award by a Munsif on the ground 
that the reference to arbitration was without 
jurisdiction; nor does a second appeal lie to the 
High Court in such a case. Parties are entitled 
to ask the High Court to interfere under S. 115, 
C. P. Code, and set aside an order made by an 
appellate Court without jurisdiction. But the 
High Court will not be prepared to help in 
revision a party who joined in the reference to 
arbitration and took part in it, but having lost 
it, is trying to back out of it. (Henderson, /.) 
Achiran Bibi V. Babur Ali Sapui. I. L. R. 
(1944) 1 Cal. 619=79 C.L.J. 123=A.I,R. 
1945 Cal. 156. 

. Sch, II, Paras. 16 and 21 — Trial Court 

^accepting objections to award and giving deci- 
sion on merits — Appellate Court holding award 
valid and passing decree thereon — Second appeal 
— If competent 

A second appeal is competent in a case in 
which the trial Court, after accepting objections 
to an award, gives a decision on the merits, and 
the first appellate Court, holding the award to be 
valid passes a decree in accordance with the 
award. The language of paras. 16 and 21, Sch. 

II, C. P. Code, refers in all cases to decrees of 
the trial Court and finality is given only to such 
decrees. S. 100, C. P. Code, which deals with 
second appeals, gives a right of appeal from all 
decrees of appellate Courts subordinate to the 
High Court S. 41 of the Punjab Courts Act, 
In conceding the right of appeal, is more empha- 


C. P. CODE (1908), Sch. II, Para. 18. 

tic than S. 100, C. P. Code. A right so given 
can not be taken away by implication or by ana- 
logies drawn from other provisions or by any 
alleged illogical reasoning of the Legislature. 
(Abdul Rashid, Ram Lall and Beckett, JJ.) Ma- 
homed Jamil v. Saudagar Singh. 47 P.L.R. 
114=220 I.C. 107=A.I.R. 1945 Lah. 127 
(F.B.). 

Sch. II, Para. 16 (1 ) — Powers of Court 

— Award — Objections — N o orders — Competency 

of Court to dispose suit on merits. 

Where an award has been given on a refer- 
ence and objections are filed but no orders are 
passed either accepting or rejecting them, it is 
not competent for the Court under Sch. II, R. 
16 (1) of the C. P. Code to dismiss the suit on 
the merits. (Harper, S.M. and Sathe, /.M.) 
Dina v. Kalika Prasad. 1941 R.D. 284=1941 
A.W.R. (Rev.) 404=1941 O.A. (Supp.) 
353. 

Sch. II, Para. 16 (2) — Appeal — Decree 

in e.i'cess of award — Sustainability. 

Where a decree is passed on an award and it 
is found that part of the decree was in excess 
of the award, that portion of the decree which 
has exceeded the award, cannot be supported 
in appeal and is liable to be set aside. (Harper, 
S.M. and Sathe, J.M.) Dina v. Kalika Pra- 
sad. 1941 R.D. 284=1941 A.W.R. (Rev.) 
404=1941 O.A. (Supp.) 353. 

Sch. II, Para. 17 (4) — Power of Court 

— Agreement to refer to named arbitrators — 
Refusal by some to act — Absence of provision 
in agreement to meet situation — Application to 
Court to file — Power of Court to appoint arbi- 
trators in place of those specified in agreement. 
See C. P. Code, Sch. II, Para. 5. 19 Pat. 927. 

Sch. II, Para. 18 — Stay under — Effect of 

subsequent award — Further procedtird. 

Where a suit filed during pendency of arbi- 
tration proceedings is stayed under para. 18 of 
the second schedule, C. P. Code and an award 
is subsequently delivered, no question of the 
continuance of the suit can arise thereafter and 
the further proceedings must commence de novo, 
whether under the provisions of the second 
schedule or otherwise upon the award. Hence 
there is no necessity to revoke the stay order 
and formally dismiss the suit (Bennett and 
Madeley, JJ.) Gopal Das v. Jugal Kishore. 
212 I.C. 366=16 R.O. 282=1943 O.W.N. 
256=1943 O.A. (C.C.) 132=A.I.R. 1943 

Oudh 378. 

Sch. II, Para. 18 — Stay order — Review — 

Permissibility — Arbitration subsequently becoming 
infructuous by death of some arbitrators — Power 
of Court to revoke reference. 

An order for stay made under Para. 18 of 
Sch. II, C. P. Code, can be reviewed at a 
later stage, if new facts come into existence 
which render such a review necessary or desir- 
able. Where after a stay order is made the 
arbitration becomes infructuous by reason of 
the death of some of the arbitrators, the Court 
can make an order cancelling the stay, but is 
not competent to pass an order revoking'^ the 
reference to arbitration made without its inter- 
vention. (Khundkar and Biswas, JL) Ganga. 
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C. P. CODE (1908), Sch. II, Para. 20. 

Pros AD Gain v. Upendra Nath. 49 C.W.N. 

316. 

^Sch. II, Para. 20 — Azmrd on privatd 

reference made rule of Court — Minor party 
reference made rule of Court—Minox party 
avoid azmrd for zmiit of registration — Main- 
tainability. 

Where an award on a private reference has 
been by consent of all parties made a rule of 
Court and a decree passed in terms thereof and 
a minor parly has been throughout represented 
by his guardian, he is not entitled to file a 
suit for a declaration that the decree is void 
and of no effect as it was based upon an un- 
registered award. (Collistcr and Bajpaf JJ.) 
Sagar Mall v. Parshottam Dass. 198 I.C. 
385=14 R.A. 279=1941 A.W.R. (H. C.) 
371=1941 A.L.J. 770=1941 A.L.W. 1095= 
A.I.R. 1942 All. 36. 


Sch. II, Para. 20 — Azmrd — Validity — 

Partition suit — Reference to arbitration — Proce- 
dure — Piece-meal inquiry — If invalidates azmrd. 

If ill a partition suit a reference is made of 
the whole matter to an arbitrator with direc- 
tions to make an award, the arbitrator would 
not be empowered to make a series of awards 
each dealing with one branch of the dispute as 
on the maldng of an award he would be func- 
tus officio, and would have no power to do any- 
thing further. But an arbitrator dealing with a 
complicated partition dispute would not be de- 
barred from taking up an inquiry piece-meal, 
classifying* the evidence according to the subject- 
matter more or less under issues just as a 
Court would do and arriving at tentative con- 
clusions on each section of the case, always 
provided that he does not make anything in the 
nature of an ^ award in writing until the whole 
matter is^ decided. The arbitrator in a parti- 
tion inquiry must decide firstly what are the 
properties available for decision before he can 
proceed to decide how those properties should 
be divided. The apportionment of the debts 
would often depend upon the apportionment of 
the lands and it is therefore almost inevitable 
that the arbitration in such a case should pro- 
ceed piece-meal. There is consequently nothing 
wrong in the procedure of the arbitrator in that : 
manner, unless he can be deemed to have made a 
final and formal award at any of the stages be- 
fore he makes the final award. The procedure 
in deciding the various sections of the inquiry 1 
piece-meal and summing them up in one final 
award cannot therefore be regarded as amount- 
ing to the giving of several awards so as to 
render his decision invalid. {Wadsworth and 
Patanjali Sastri, JJ.) Ramanujachariar v, 
Vatapathra Sayee Thathachariar. I.L.R. 
(1943) Mad. 443=206 I.C. 207=15 R. M, 
936=1942 M.W.N. 811=55 L.W. 814=A. 
I.R. 1943 Mad. 172=(1942) 2 M.L.J. 698. ^ 

-Sch. II, Paras. 20 and 21— Filing of 

award and passing of decree directed by same 
order— Impropriety— Proper procedure. | 

When an application is made for the filing of ' 
an award it is not proper to direct by a single 
order that the award be filed and that a decree 
be passed upon the basis of the award. There 
should be two separate orders and this is im- 


137s 


C. P. CODE (1908), Sch. Ill, Para. 11 

portant because the C. P. Code provides for 
an appeal against an order filing an award but 
does not provide for an appeal against a de- 
cree passed on the basis of the award. When 
a single order is passed and an appeal* is fikd 
it is treated as an appeal from an order direct- 
ing the award to be filed. {Bajpai, J.) 
shottam Rai V. Raghunath Ram. I943 a" 
L.W. 24. 

^ Sch. II, Para. 20 C^)"-— Jurisdiction - 

Application relating to property zmthin jurisdic- 
tion of tzvo Courts — Forum. 

Where an application under para. 20 (2) of 
Sch. II, C. P Code, relates to property within 
the jurisdiction of two Courts in British India 
the Court within whose jurisdiction part of the 
property is situate is competent to entertain the- 
application. {Davis, C.J. and Weston, J.) Je- 
THANAND PttAMBERDAS V. MiRABAI. I. L R 
(1942) Kar. 36=202 I.C. 152=15 R.S *24= 
A. I.R. 1942 Sind 79. 

————Sch. II, Paras. 20 and 21— Jurisdic- 
tion of Court under — Award allotting business 
to one partner and directing others to pay dues 
and execute release deeds to the former in. 
fixed time — Provision for payment of fixed' 
amount of damages on default— Legality— En- 
forceability of award — Power of Court to modi- 
fy. Thirumalat Chettiar V. Nanjayya Gow- 
DER. [See Q.D., 1936-'40, Vol. I, Col. 2009.T 
A. I.R. 1941 Mad. 266. 

Sch. II, Para. 21 (1) — Object and 

scope — Power of Court to inquire into genuine- 
ness of reference. See Arbitration Act, Ss. 17 
and 30. I.L.R. (1943) Kar. 390. 

Sch. Ill, Para. 1 — Decree obtained iy' 

co-operative society transferred to Collector— 
Society subsequently going into liquidationr-Ju- 
risdiction of Collector to sell property. 

The fact that after a decree obtained by a 
co-operative society is transferred to the Col- 
lector for execution the society goes into liqui- 
dation and is replaced by a liquidator, does not 
deprive the Collector of jurisdiction to sell^the 
property of the judgment-debtor. {Binney, F. 
C.)) Amolakchand V. Liquidator Talpgaun 
Co-operative Society. 1943 N.L.J. 249. 

Sch. Ill, Para. 2 — ^Property under 

management of Collector — Alienation by judg- 
ment-debtor — If void or voidable — Sale and 
subsequent acceptance by Collector— Effect 
Shalagram V. Mannu. [See Q.D., 1936-40, 
Vol. I, Col 3308.] I.L.R. (1941) Nag. 214 
=192 I.C. 312=13 R.N. 236=A.I.R. 1940 
Nag. 12. 


Sch. Ill, Para. 6 — Forum of appeal 

contemplated by. 

The *Courf against whose decision on any 
dispute arising under para. 4 or para. 5 of the 
third schedule, C. P. Code, a right of appeal 
is given by para. 6 of the same schedule is the 
Civil Court and hence the appeal is to the Gvil 
Court only. {Sathe, S. M. and Dihle, J.M.) 
SuMAT Das v. Allahabad Bank Ltd. 1943 A. 
W.R. (Rev.) 140 (2)=1943 R. D. 316. 

^Sch. Ill, para. 11 — Application for 

execution against other pro^perties of judgment- 
debtor wt under Collectors control — Time dut- 
mg which sale proceedings were pending before 
Collector — If com he excluded. 
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C. P. CODE (1908), Sch. III. 

Under els. (1) and (2) of para 11 of Sch. 
Ill, C. P. Code, the jurisdiction of the Civil 
Court to execute the decree against property of 
the judgment-debtor, which has not been at- 
tached and not included in the C Form and in 
respect of which the Collector has not made 
any provision under para. 7, is not ousted for 
the reason that the incapacity imposed on the 
judgment-debtor is confined to the property of 
which tlie Collector has assumed management 
and does not extend to property which is not 
nnder his control. It 'follows, therefore, that the 
decree-holder filing a fresh application for exe- 
cution of the decree against other properties of 
the judgment-debtor which have not been men- 
tiond in any of his previous applications, is not 
entitled to invoke cl. (3) of para. 11 to over- 
come the bar of limitation by seeking to exclude 
the time during which the sale proceedings were 
pending before the Collector. {Grille , CJ. and 
Niyogi, J.) Bhaskar Gulabrao v. Chandra- 
BHAN-. I.L.R. (1945) Nag. 555=1945 N. 
L.J. 261=A.I.R. 1945 Nag. 239. 

Sch. Ill, Para. 11 — Execution of mort- 
gage decree — Collector selling some of proper- 
ties and discharging rest from sale— Mortgage 
thereafter by judgment-debtor of property not 
sold — Sale subsequently set aside on deposit by 
judgment-debtor — Validity of mortgage — Collec- 
tor’s permission for such mortgage — Whether 
•can be deduced from his order discharging re- 
maining properties from sale — U. P. Govern- 
ment Rules j Rr. 996-1000. 

A mortgage decree for sale was transferred 
for execution to the Collector under S. 68, C, 
P. Code, and the Collector ordered that a cer- 
tain property should be sold as the first lot and 
another property as the second lot and that the 
■other properties should only be sold if these two 
did not produce sufficient to discharge the debt, 
and that the auction should be closed as soon as 
the full amount of the demand was secured. 
When the sale was actually held, the property 
ordered to be sold second was not put up for 
sale but only the property ordered to be sold 
first and another property were sold. The 
order of the Collector recording the sale stated 
that as the amount due to the decree-holder was 
satisfied, the remaining properties were dis- 
oharged from sale. The sale of the two pi*o- 
•perties was subsequently set aside on deposit 
p)urporting to have been made by some of the 
Judgment-debtors under O. 21, R, 89, C. P. 
Code, which is in the same terms as R. 996 of 
"the XJ. P. Government Rules framed under S. 
'70, C. P. Code. One of the other judgment- 
debtors mortgaged the property which was 
ordered to be sold second but was not sold, 
after the date of the execution sale and before 
the date on which it was set aside. 

Held, (i) that that mortgage was invalid hav- 
ing been made in circumstances which brought 
into operation para. 11 of Sch. Ill, C. P. Code, 
and that the powers and duties of the Collector 
under paras. 1 to 10 o'f Sch. Ill did not expire 
on the date of the mortgage but lasted at least 
until the date on which the sale was set aside, 
Tegard being had to Rr. 996 to 1000 (which 
♦correspond to O. 21, Rr. 89 to 94, C. P Code) 

Q. D. 1—87 


C. P. CODE (1908), Sch. III. 

of the U. P. Government Rules; (ii) that .a 
written permission of the Collector for the mort- 
gage could not be deduced from his statement 
in the order recording the sale that the re- 
maining properties were discharged from sale. 
{Sir George Rankin.) Raja Mohan Manxi- 
CHA V. Manzoor Ahmad Khan, I. L. R. 
(1943) Kar. (P. C.) 19=70 I. A. 1=18 
Luck. 130=206 I.C. 457=1943 O. W. N. 
214=1943 A.L.W. 381=9 B.R. 353=15 R. 
P.C. 94=1943 A. L.J. 421=47 C.W.N. 509 
=46 Bom.L.R. 170=1943 O.A. (P.C.) 52 
=A.I.R. 1943 P.C. 29=(1943) 1 M.L.J. 
508 (P.C.). 

Sch. Ill, Para. 11 — Mortgage granted in 

violation of — Personal covenant — If also void. 

The incapacity imposed on a judgment-debtor 
by para. 11 of Sch. Ill, C. P. Code, is an in- 
capacity to affect his property and not a gene- 
ral incapacity to contract. Although a mort- 
gage granted in violation of this paragraph is 
void, the personal covenant to repay is not made 
void by the mere operation of this paragraph. 
{Sir George Rankin.) Raja Mohan Manucha 
V. Manzoor Ahmad Khan. I.L.R. (1943) 
Kar. (P.C.) 19=70 I.A. 1=18 Luck. 130 
=206 I.C. 457=1943 O.W.N. 214=1943 A. 
L.W. 381=9 B.R. 353=15 R. P. C. 94= 
1943 A. L.J. 421=47 C.W.N. 509=46 Bom. 
L.R. 170=1943 O.A. (P.C.) 52=A.I.R. 

1943 P.C. 29=(1943) 1 M.L.J. 508 (P. 

C . ) . 

Sch. Ill, Para. 11 and U. P. Reve- 
nue Manual, Para. 1010 — Power of sale — If 
can he delegated by Collector — Pre'su^mpiion of 
such delegation — Justifying circumstances. 

There is no prohibition imposed upon the Col- 
lector to delegate the power of sale to the As- 
sistant Collector and the latter can under his 
written permission allow the judgment- debtor 
to execute a private sale of his property. Where 
there is no dispute that a sale officer was ap- 
pointed by the Collector and there is further 
evidence that an application for permission to 
sell having been made before him the sale deeds 
were executed with his permission then a pre- 
sumption arises that there was a delegation of 
the power of the Collector to the sale officer. 
{Ghulam Hasan and Madeley, //.) Kamta 
Prasad v. Sipahi Lal. 19 Luck. 463=17 R. 
O. 17=214 I.C. 39=1943 A.W.R. (C.C.) 
180=1943 O.W.N. 488=1943 O.A. (C.C.) 
312=A.I.R. 1944 Oudh 60, 

Sch. Ill, Para, 11 — Property under 

jurisdiction of Collector — Attachment by Civil 
Court — Validity — Sale in pursimvcd of — If can- 
affect sale, under powers conferred by paras. 
1 to 10 of Sch. III. 

Where the Collector is exercising the powers 
conferred on him by paras. 1 to 10 of Sell. Ill, 
C. P. Code in respect of a property, the Civil 
Court cannot issue any process against such pro- 
•perty by virtue of the prohibition contained im 
para. 11 o'f Sch. III. Hence a sale held in 
suance of an attachment; contrary to the pio- 
visjons in para. 11 cannot confer any ' rights. 
(Purdnikj J.) Pundiik Daxhat Bobde v. Go- 
DAWARi Bai. I. L, R. (1943) Nag: 199=206 
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I C. 470=15 R.N. 263=1943 N.L.J. 104= 
A.I.R. 1943 Nag. 166. 

Sch. Ill, para. 11 — Scope and effect of, 

Para. 11 of Sch. Ill, C. P. Code, cannot 
affect anything done by the proprietor for the 
effective cultivation o’f the ryoti land of the 
village in the ordinary course of village manage- 
ment, even though it may involve transfer of 
cultivating rights. This provision of law only 
takes away the judgment-debtor’s capacity to 
alienate the property under the control of the 
Collector, but does not take away his right to 
manage his village as would be the case if the 
Court of Wards Act had applied. (Miyogi, J,) 
Fattechand V. Budhu. 1942 N.L.J. 299. 

Sch. Ill, Para. 11 (3) — Scope. 

Cl. 3 of para. 11 of the third schedule is 
wide enough to include the case of an applica- 
tion to which S. 48, C. P. Code, applies and is 
not confined^ to^ periods of limitation prescribed 
by the Limitation Act. (Ghiilam Hasan and 
Madeley, JJ.) Deputy Commissioner, Bara- 
BANKi V. Anand Behari Lal. 220 I.C. 137 
=1944 O.W.N. 169=1944 A.L.W. 239= 
1944 A.W.R. (CX.) 120=1944 O.A. (C. 
C.) 120=A.I.R. 1945 Oudh 110. 

Appendix G, Form 3 — Construction — 

“By the appellate Court"— If covers all 'further 
appellate Courts. See C. P. Code, O. 41, R. 6. 
45 Bom.L.R. 510. 

CLUB — Race cluh — Decision of domestic tribunal — RatU'- 
ral justice — What is — Malice — Considerations for deciding 
— Subsequent events — Relevancy. 

In considering whether natural justice has 
been^ observed or not by a domestic tribunal in 
arriving at a decision, one of the factors to be 
considered is whether the body which decided the 
question were actuated by malice or some improper 
motive. In considering such a question the subse- 
quent^ conduct of those concerned may be most 
material. When there is a question of malice, 
everything relative to the matters in question even 
down to the very conduct of the defendant (the 
domestic tribunal) at the trial, may be material. 
Evidence of events subsequent to the decision of the 
domestic tribunal may be considered. (Blagden, jf.) 
George Bell v. Royal Western India Turf Club 
Ltd. 47 Bom.L.R. 916=:A.I.R. 1946 Bom. 88. ' 

; Race club— Decision of stewards— Proceedings held 

%n (Kcardarwe with rules of racing — Notice of hearing and 
notice of cha^e— Adequacy of— Natural justice— Shortness 
of notice— If fatal— Absence of notice of charge before 
hearing— Epet of. 

Where the rules of racing framed by a club do not 
prescribe any particular length of notice in regard 
to the investigation into a charge of misconduct 
on tlie part of a trainer, mere shortness of notice 
■IS not by itself fatal and would not vitiate the pro- 
• ceedings or make them contrary to natural justice 
Nor would the mere absence of notice of the charge 
before the hearing in itself, be incompatible with 
natural justice in a domestic tribunal. Where there 
is no nffe expressly requiring any particular notice 
to be given to the party affected or to the tribunal 
the party cannot be allowed to conduct his case 
before a tribunal properly constituted, to its conclusion 
amd then, when he has been unsuccessffiL to sav 
^t he ought to have had notice of the charge before 
to storing began and particulars of the charge 
JA George Bell v. Royal Western India 


[COLONIAL (INDIAN AND) DlVORPn^ 
' JURISDICTION ACT (1962). 

Turf Club, Ltd. 47 Bom.L R 916 ~ATd 
1946 Bom. 88. * 

-Race club— Expulsion of member— Tribunal n 

steward. dm-M, qmstiori-“ Bias ’’-What censtitaes 
— Interest of members of tribunal in result— Epet of 

To constitute “bias” in an arbitrator or a 
domestic tribunal, such as a committee of stewards 
of a race club, there must be something tending to 
make the mind to go one way rather than another 
and improperly tending to do so. In every dub 
and even in every profession, the tribunal which 
decides the question of expulsion of a member k 
to a certain extent interested in the result' of 
the proceedings. That is not, however, in itself 
bias for the purpose of invalidating their decision' 
{Blagden, J.) George Bell p. Royal Western 
India Turf Club, Ltd. 47 Bom.L.R 916-~A T 
R. 1946 Bom, 88. 

Race club— Rules of— Tribunals provided 

by to decide disputes— Powers of— Jurisdiction of 
Civil Court to interfere— Cause of 'action for suit 
— Principles. See Jurisdiction— Civil Court T 
L.R. (1944) Kar. 364. ‘ ' 

Race club— Suit against for damages in respect 

of wrongful act of stewards — Maintainohility. 

Where a club or society is incorporated a suit 
for damages will lie against such club or society in 
respect of the alleged^ wrong doing of its committee 
e.g., stewards of a racing club, who, for this purpose, 
must be regarded as their agents. {Blaqden, J.) 
George Bell tk Royal Western India Turf Club 
Ltd. 47 Bom.L.R. 916=:A.I.R. 1946 Bom. 88.’ 

Rogal Western India Turf Cluh— Rides of Racing. 

rule 103 — Misconduct*^— Meaning of— Withdrawal of 
trainer's licence— Power of stewards. 

“Misconduct” in rule 103 of the Royal Western. 
India Turf Club Rules is very general, and is not 
restricted to any specific offence. The stewards, 
of a racing club would be within their right in with- 
drawing the licence of a trainer, provided they 
honestly entertain the opinion and arrive at it 
in a proper way, that he was guilty of that conduct 
and that it is misconduct in connection with racing. 
(Blagden, J.) George Bell v. Royal Western 
I India Turf Club. Ltd. 47 Bom.L.R. 916=:A.I. 
R. 1946 Bom. 88. 

STEALING PREVENTION, 
ACT (MADRAS ACT VIII OF 1878). Sk 

Madras Acts. 

COLLECTOR PROCEEDINGS— 

byreapn of application to Debt Conciliation Board- 
Dismissal of application — Sale xmthout notice to judgment 
debtor — Propriety. 

After the issue of a proclamation of sale by the 
Collector the proceedings were stayed by reason of 
an application to the Debt Conciliation Board. 
Alter the latter’s dismissal, the sale was held without 
notice to judgment-debtor. It was set aside by the 
appellate Court. Held, in revision that the appellate 
order was^ so obviously just and equitable that it 
could not in any event be interfered with in revision. 
(Binney, F.C.) Sheonarayan Baliram v. SardarkhaN' 
Aodullah. 1942 N.L.J. 29, 

(INDIAN AND) DIVORCE 
IURISDICTION act (16 and 17 Geo, V 
^ xAiL ^ (1926) — Cruelty — What may not amount to. 

Where during the honeymoon the wife was struck 
on the face which necessitated a doctor*s attendance 
but did no^ bodily harm to her and where the husband 
perswted in writing letters to his wife exprcssii^ 
his doubts as to paternity of the child of his wife 
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COLONIAL (INDIAN AND) DIVORCE 
JURIS DICTION ACT (1926), S. 1. 

it was held that these did not amount to legal cruelty 
which would enable her to obtain a divorce under 
the Indian Colonial Divorce Jurisdiction Act. 
{Sharpe^ J.) H. Ussher v. T. Ussher. 1941 Rang.L. 
R. 290=196 I.C. 270=14 R.R. 73=AJ.R. 1941 
Rang. 221. 

S. 1 — Declaration of nullity of marriage — Grant 

of — Jurisdiction of High Court. 

The Divorce Act recognises the distinction between 
decrees for dissolution and decrees for nullity and 
the words “decrees for dissolution” in the Indian 
and Colonial Divorce Jurisdiction Act must be 
confined to “decrees for dissolution” as defined 
by the Divorce Act. The High Court has, therefore, 
no jurisdiction under the Indian and Colonial Divorce 
Jurisdiction Act to grant a declaration of nullity 
of marriage on the ground of impotence. {Monroe^ J.) 
H.F.M. Hunters. M.B. Hunter. 203 I.C. 496= 
15 R.L. 220=44 P.L.R. 468=A.I.R. 1942 Lab. 
302. 

S, 1 — ^Jurisdiction under — Parties to marriage 

last residing in Lahore — Wife living in Bombay 
before and at time of petition for divorce — Husband 
firing in Lahore — Petition by wife in Bombay High 
Court — Maintainability — R. 24 under S. i (4) — 
Construction. P.C. Carroll v» C. J. Carroll. 
[5^5 Q,. D, r936-’40, VoL, II, Col. 1941.] I.L.R. 
(1941) Bom. 183=192 I.C. 767=13 R.B. 289= 
A.I.R. 1941 Bom. 61. 

COMPANIES — Agreement by promoters prior to 
incorporation — Ratification by company after incorporation — 
Agreement^ if enforcible by company. 

An agreement made by the promoters of a com- 
pany prior to its incorporation, cannot be enforced by 
the company even though it has adopted and ratified 
it after its incorporation. (Gentle^ J.) Barasat 
Basirhat Light Railw^ay Co., Ltd. v. District 
Board, 24 Parg.\nas. I.L.R. (1944) 2 Cal. 101. 

Application for shares — Revocation — Grounds — 

Material change in prospectus after application and before 
allotment — Sufficiency — Proof of misrepresentation or fraud — 
necessity. 

Wfiere after an application is made for shares in a 
company and before the date of the allotment, the 
prospectus of the company is changed in material 
particulars for instance, by a reduction of the 
minimum subscription required before allotment 
from Rs. 40,000 to Rs. 10.000, an applicant for shares 
is entitled to revoke his application. Mere material 
change in the prospectus is sufficient to entitle an 
applicant to revoke his application and it is not 
necessar>' to prove misrepresentation or fraud. 
(Byers, J.) Rajagopala Iyer v. South Indian 
Rubber Works, Ltd., Coimbatore. I.L.R. (1943) 
Mad. 133=15 R.M. 612=203 I.C. 243=1942 
M.WN. 475=55 L.W. 521=1942 Comp. C. 
203=A.I.R. 1942 Mad. 656=(1942) 2 M.L.J. 
228. 

Articles of Association — Construction — Banking 

company — Provision in Article for vacating ojfke by director 
on resignation or incapacity to act as director — Default 
in repayment of loan to company — If ground for vacating 
office of director. 

Where one of the Articles of Association of a bank- 
ing company provides that the office of a director 
shall be vacated “ if he resigns or for any other reason 
becomes incapable of acting as a director,” it cannot 
be held that default by him in repaying a loan to 
the bank and indebtedness to the bank incapacitates 
him from acting as a director. Loam to directors 
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of a bank are contemplated as part of its business 
and therefore default in repayment of a loan cannot 
be a disqualification. There must be some 
incapacity such as illness, long absence, imprisonment 
or insanity, etc. (Byers, J.) Albui^uerque v. Catho- 
lic Bank, Ltd., Mangalore. I.L.R. (1943) Mad. 
291=204 I.C. 557=15 R.M. 784=1943 Comp. 
C. 213=55 L.W. 532 {1)=A.I.R. 1942 Mad. 
737 (1)=(1942) 2 M.L.J. 307. 

Articles of Association — Construction — Binding 

character of — Allotment of shares to applicants by directors 
after meeting — Subseqnetit cancellation of allotment and 
removal of names from register — Legality — Companies 
Aft, S. 30. 

One of the articles of association of a company 
provided that “the shares shall be under the control 
of the directors who may allot or otherwise dispose 
of the same only among existing members but shall 
not, without the consent of the company in general 
meeting allot or otherwise dispose of them to outsiders”. 
Two persons applied for shares in the company 
which then consisted of only six members all of whom 
were directors. Each of' them was allotted two 
shares at a meeting of five out of the six directors 
of the company. Their names were duly entered 
in the register of members. About 8 months later, 
the directors resolved to cancel the allotments on 
the ground that the allotments were invalid for 
want of consent of the company in general meeting 
as required by the Articles of Association, and removed 
the names of the two newly added members 
from the register of members. 

Held, in an application by those members to rectify 
the register by re-inserting their names, that the 
allotments must, under the circumstances, be regarded 
as valid and binding on the company. The applicants 
for shares, though deemed to have contracted on 
the footing of the Articles of Association, could not 
be held bound to inquire into the regularity of the 
internal management or the “indoor management”, 
and they were entitled to assume that the sanction 
of the company in general meeting as required by 
the Articles of Association had, in fact, been obtained. 
As they were persons who had agreed to become 
members of the company under S. 30 of the Companies 
Act, the addition of their names to the register of 
members constituted them members and their 
names could not be removed except by rectification 
of the register as required by law. {Clark, J.) 
Damodara Reddi V. Indian National Agencies. 
I. L. R. (1945) Mad 728=58 L. W. 578= 
1945 Comp. C 148=A.I.R, 1946 Mad. 35= 
(1945) 2 M.L.J. 432. 

Articles of Association — Construction — Shipping 

company — Company having as its object, among others, 
acquisition of and dealing with personal estate and ejpects^^ 
and of the investment of money in suck manner as the directors 
think fit — Purchase of bullion — ^ ultra vires. 

The respondent company, which was a shipping 
company incorporated under the Indian Companies 
Act, had as its objects, as stated in the memorandum 
of association, “ to acquire and deal with the following 
property, the business property and liabilities of any 
company, firm, etc., lands, buildings, etc., plant, 
machinery, personal estate and effects, . . . 

and to perform or do all or any of the following 
operations, acts or things .... to lend money 
with or without security and to invest money, of 
the company in such manner (other than in the 
shares of the company) as the directors think fit. 
The company out of its funds^ laid out 25 lacs of 
rupees in the purchase of bullion and deposited it 
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at a bank for safe custody. The appellant who 
was a shareholder in the company brought a suit 
against the company and the directors for a decla- 
ration that the transaction was ultra vires and illegal 
and void in law and for other reliefs. 

Heidi that the transaction was not ultra mreSi but 
within, the powers of the company and covered by 
the nicmoraiulum of association, as it amounted 
to acquisition of ^‘personal estate and clTccts,” 
which were comprehensive words. 

Per Kania,J. {Slone, C.J. contra ). — That the word 
“invest” in the mem)randum of association was 
wide enough to cover tlic transaction in question. 
(Stone, C.J. and Kania, J.) Wamanla.l Ghhotalal 
V. SciNDiA Steam NAvio.vnoN’ Go., Lto. I.L.R. 
(1944) Bom. 247=214 I. C. 205=17 R.B. 79= 
1944 Comp. C, 69=46 Bjm.L.R. 145=A.I.R. 
1944 Bom. 131. 

— . — . — Articles of Association — Power to refuse transfer 
of shares — Construction — Rfusal of transfer for unsound 
and untenable reasons — Validity — Power of Coart to 
interfere. 

The right of transfer of shares in a company is 
absolute as it is inherent in the ownership of the 
shares, but it can be restricted by contract which has 
to be found in the Articles of Association. Even 
in a case where power to refuse transfer is conferred 
in absolute terms, the refusal must not be arbitrary. 
Provided they act bona fide, the directors are not 
bound to give reasons for their refusal. But if they 
give reasons the Court can o.xamiae them, though 
it will not overrule the decision of the directors 
merely on the ground that it would have reached 
a different conclusion. If the directors refuse transfer 
on any wrong principle their act can be rectified. 
Where consent to the transfer is withheld for reasons 
which cannot stand scrutiny and no objection is 
raised of a personal kind against the person seeking 
transfer on whom, the shares have devolved by 
operation of law, to recognise a power in the directors 
to refuse the transfer is to countenance an abuse of 
powers vested in them for the due and efficient | 
management of the company. {Chandrasekhara Ayyar, 
Jf) Thenappa Ghettiar V. Indian Overseas 
Bank, Ltd. 213 I.C, 334=17 R.M. 79=1943 
Comp. C.202=A.I.R. 1943 Mad. 743=(1943) 
2 M.L.J. 201. 

Debenture-holders — ^Rights of. Mitiian Lal 

Official Liq,uidators, Agra Spinning and Weaving 
Mills Go., X...TD. [See Q^. D. 1936-40 Vol. I, Col. 
3308,1 191 I.C. 458=13 R.A. 234. 

— Debentures — Trust deed creating charge (first 

mortgage) on property of company — Receiver appointed 
by trustees of debenture trust — Ij^an raised with 
sancUon of Court for payment of wages of staff and mill” 
hands — Charge on property — Agreement to hypothecate — 
Efieci ofi— Priority over debenture^kolders. 

A company formed in 1920, issued 200 first mortgage 
debentures of Rs. 25,000 each, bearing interest at 
8 per cent, per annum;, the debentures which were 
in common form were secured by a tmst deed dated 

8 — 8 — 1923, which contained (i) a specific charge 
on certain immovable and other assets of the company 
and (2) a floating charge on the rest of the property 
and undertaking. Later, in and after 1929, the 
company obtained financial assistance from the 
appellants* father, under an agreement dated 

9 — ir — 1925, which provided, alia, for a lien 
in favour of the lender for moneys iivanced by 
him on raw materials in the company’s godowm 
and other materials, products and property of the 
-company. In 1927, in the course of a suit by the 
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trustees of the debenture trust, a receiver was appointed 
of the property and undertaking of the company 
and as the receiver was urgently in need of hinds 
to pay off the wages of the staff and mill-hands 
of the company, who had not been paid for over 
three months, he was authorised by the Court to 
raise money and he raised money from the appellant 
by a charge of the company’s property. The agree- 
ment recited, “as regards these goods it has been ag- 
reed upon that as there is no opportunity for sufiiciem 
inquiry at this time, hence in future if these goods 
will be proved to be the property and to haveloeen 
purcliascd or under lien of X (appellant) then within 
10 days of the said decision, I shall hypothecate 
to you (appellant) to your satisfaction sufficient 
property worth at least ...” The goods were 
found to be under lien to the appellant. 

Held, that the receiver could validly raise money 
by a charge on the company’s property ranking 
in front of the debentures, that the appellant was 
entitled to a charge iii priority to the debenture- 
liolcicrs, and that as against the debenture -holders, 
an agreement to hypothecate was as effectual as an 
actual hypothecation. {Lord Si77ionds,) Lakshman 
Prasad John. 72 I.A. 133=1, L.R (1945) 
All 597=58 L. W. 394=1945 P. W. N 367= 
1945 M.W.N. 594=A. I. R. 1945 PC 121= 
(1945) 2 M.LJ. 141 (P.C.). 

Deposits by employees in Bank as security- 

Natiire of. Dinshaw & Co. v. Kri'^hna Pury. 
[^9^5 Q^.D. 1936-40, Vol. I, Col. 3308.] 16 Luck. 
241=191 I. C. 178=1941 Comp. C. 138= 
A.I.R. 1941 Oudh 126. 

Directors — Jdo quorum fixed — Acts of major part 

of Directors present — If valid. 

Unless a construction of the articles of a company 
leads to the conclusion that there was an intention 
to supersede the ordinary rule, it must be held that, 
where no quorum has in fact been* fixed, the acts 
of a major part of the Directors for the time being 
arc valid. {Tek Chand and Blacker, JJ.) Ganesh 
Flour Mills Go., Ltd. v, Jag Mohan Saran. I.L, 
R. (1943) Lah. 123=199 I.C. 397=14 R.L. 386 
=1942 Comp. C. 10=45 P.L.R. 15=A.I.R 
1942 Lah. 68. 

Director or managing director — Position of 

A director or a managing director is in no way a 
servant of the company ; he is the agent of the company 
for carrying on its business. {Toungy C.J. and Sale, 
J.) Gulab Singh r. The Punjab Zamindara 
Bank, Ltd., Lyallpur. 199 I.C. 667=14 
423=43 P.L.R. 619=1941 Comp. C. 301=AX 
R. 1942 Lah. 47. 

' — — — Directors — Power to refuse to recognise transfer 
of shares — Failure to give reasons — Presumption of mala 
fides — Opinion of shareholders — Relevancy. 

Where a discretion is given to the Directors of a 
company by its Articles of Association, to refuse 
to register the transfer of shares to any person whom 
they think it undesirable to be admitted to member- 
ship of the company it is certainly open to the directors 
to refuse to register a transfer on that ground without 
giving any further reasons. But if a shareholder 
challenges^ this undoubted right of the Directors 
to use their discretion in such a matter, the burd^ 
lies heavily on him to allege with particularity and 
to prove such mala fides on the part of the Director 
as amounts to arbitrary and wanton conduct. The 
Directors are not to be exposed to suspicion bf mm 
fides by reason merely of the fact that they have chos^ 
to withhold their reasons and which they are 
bound to give. In such a matter the opimba h* 
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COMPANIES-Dividend. 

the shareholders is quite irrele\’ant. So long as 
a Board of Directors exists and particular powers 
are vested in them by the articles, then they are 
entitled to exercise those powers ^vithout interference 
by other shareholders. If they are dissatisfied they 
can always remove the Directors. {Braund, J.) 
Jagdish Prasad v. Paras Ram. I.D.R. (1942) 
All. 671=^197 I.C. 860=14 R.A. 253=1942 
Comp. C. 21=1941 A.L.J. 483=1941 0,A. 
(Supp.) 690=1941 A.W.R. (H.C.) 260=1941 
A.L.W. 864=A.I.R. 1941 All. 360. 

— Dividend — Party to whom company bound to pay 

— Notice of agreement between vendor and vendee of shares 

to apportionment of dividend, if could be taken. 

A company is bound to pay dividend to its members 
whose names are registered in its books. It could 
not take notice of any private arrangement between 
the vendor and vendee of certain shares in regard 
to the apportionment as between them of the dividend 
thereon. {Malik, J.) The Scientific Apparatus 
AND Chemical Works, Ltd. v. Sukhdeo Prasad. 
I.L.R. (1945) All. 15=218 I.C. 495=18 R.A. 16 
==1944 A.L.W. 612=1944 O.W.N. (H.C.) 293 
= 1945 A.W.R. (H.C.) 13=1945 O.A. (H.C.) 
13=1945 Comp. C. 45=1944 A.L.J. 489=A.I. 
R. 1945 All. 47. 

Dividend — Right to — Shareholder not registered 

a! time of its declaration. 

When declared, a dividend is a debt arising out 
of a contract payable by the company to a share- 
holder. The persons entitled to receive the dividend 
are only the duly registered shareholders when the 
di\’idend is declared. This is the usual position 
in the absence of any provisions to the contrary 
in the Articles of Association. (Derbyshire, C.J. and 
Lodge, J.) Sri Sri Hariseswar Idols v. Khoroori.ah 

M. ajojill Zemindary Syndic.ate, Ltd. 48 C.W. 

N. 693. 

Ffect of statute of its country terminating its existence. 

A company which has ceased to exist by an act 
of the country by whose Acts and under whose laws 
it was made a juristic entity, must be treated as 
non-existent by all Courts administering English 
law. (Lord Romer.) Dairen Kisen Kabushiki 
Kaisha V. Shiang Kee. 196 I.C. 414=14 R.P. 
C. 28=1941 O.L.R. 712=54 L.W. 610=8 B.R. 
61=1941 A.W.R. (P.C.) 69=1941 O.A. 707= 
1942 Comp. C. 1=A J.R. 1941 P.C. 88 (P.C.). 

— Forfeiture of shares — Conditions precedent — Strict 

compliance of — Necessity — Notice to shareholder not 
stating place where and dates on tvhich calls were to be 
met — Forfeiture — Validity. 

It is an established rule of law and equity that 
no forfeiture of property can be made unless every 
condition precedent has been strictly and literally 
complied with. A very little inaccuracy is as fatal 
as the greatest. A limited company forfeited the 
shares of a shareholder on the ground that he did 
not pay for the shares subscribed by him. A clause 
in the Articles of Association stated that the notice 
to a shareholder shall name a day (not being less 
than 14 days from the date of the notice) and a place 
or places on and at which the call or instalment 
and interest and expenses were to be paid. The 
notice issued to the shareholder in the case did not 
state where the payment should be made and did 
not correctly state the dates on which the calls were 
to be met. 

Held, that the notice was bad and therefore the 
forfeiture was invalid. (Leach, C.J. and Lakshmana 
Rao, J.) Lakshmiah Chetty v. Adoni Electric 
Supply Co., Ltd. I.L.R. (1944) Mad. 796= 
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1944 M.W.N. 73=57 L.W. 69=1944 Comp. C. 
63=A.I.R. 1944 Mad. 322=(1944) 1 M.L.J* 
107. 

Forfeiture of shares — If limited to non-payment 

of calls. See Companies Act, S. 32 (2) (^) and 
S cH. Ill, Form E. a9 C.W.N. 502. 

Forfeiture of shares — Non-payment of call mon^ 

— Directors not appointing person or place to whom or at 
which it is to be paid, as provided by articles — Notice 
calling for payment of both call and allotment money — 
Forfeiture for their non-payment — Validity. 

It was provided by the Articles of Association of a 
company that the Directors ‘‘may, from time to 
time, make such calls as they think fit upon the mem- 
bers in respect of all moneys unpaid on the shares 
held by them respectively, and not by the conditions 
of allotment thereol “made payable at fixed times ” 
and that each member shall pay the amount of 
every call so made on him to the persons and at 
the times and places appointed by the Directors’*. 
It was stated that if any member failed to pay any 
such call, the Directors might serve a notice on such 
member requiring him to pay the same together 
with interest and expenses, and. that if the requisi- 
tions of any such notice were not complied with, 
the shares might be forfeited by the Directors. These 
provisions as to forfeiture were made applicable 
“in the case of non-payment of any sum which by 
the terms of the issue of a share iDecomes payable 
at a fixed time”. The Directors of the company 
passed a resolution for a call fixing the sum per share 
to be called up and the date for payment. Nothing 
was said in the resolution about the persons or places 
to be appointed in accordance with the Articles 
of Association. A notice w-as subsequently sent 
to the petitioner signed by the Secretaiy “by order 
of the Board ” requesting him to remit the call money 
to the “Company’s Head Office” on or before 
the date fixed in the resolution. As no payment 
was made, a notice was served on the petitioner 
informing him that the Directors required him 
on or before a certain date to pay a certain sum which 
included the allotment money as well as the money 
due for call on his shares and that in the event of 
non-payment the shares would be liable to be for- 
feited. The petitioner did not pay his amount 
and the Directors thereupon forfeited the shares 
standing in his name. 

Held, (i) that no forfeiture of shares could be made 
unless every condition precedent had been strictly 
and literally complied with ; (ii) that as the Directors 
had not, as provided by the Articles, appointed the 
persons and places to whom and at which the call 
money was to be paid either in their resolution mahing 
the call or in any subsequent resolution, the call 
and the notice given in respect thereof were invalid 
and that consequently the forfeiture of shares founded 
on them was ultra vires ; (Hi) that the forfeiture of 
shares based upon failure to pay the allotment money 
was also invalid and ultra vires, as the notice requiring 
its payment was defective in that it asked for payment 
of the call money as well, which was invalid. (Lori 
Williams, J.) Bengal Electric Lampworks, Ltd., 
In re. I.L.R. (1941) 1 Cal. 132=45 C.W.N. 
1075=15 R.C. 431=203 I.C. 469=1942 Comp. 
C. 238=A.I.R. 1942 Cal. 516. 

Forfeiture of shares otherwise than for non- 
payment of calls — Legality. See Compa|?tes Act, 
Ss. 54-A and 55. 49 C.W.N. 502. , 

Forfeiture of shares— Position of attaching credu 

tor and charge-holder. 
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COMPANIES -Managing agency agreement 

the firm of Messrs. K.A. & Co . ' 

secretaries, treasurers and agents of thJ^ST^ 
upon the terms contained in the agreement “I 
.... and it is hereby expressly proSX"^ 
consideration of the services rendered by them 
promoting the company ... the ^ 

of the said firm as secretaries, treasures ^d S 

of the company shall not be liable at any ti4 W 
after to be revoked or cancelled on any ground or 
for any reason whatever, save and exrent tL?. u • ^ 

drthf-fd'\^'^ of fraud in the nianagment and discha^g? 
of their duties as such secretaries treasurers and agents » 
The partners in the firm of K. 'A, & Co. were W* 

^ ("5^) B. All these four under 

the fair agreement dated 7 -~io_iqov nmJ j 
to perform “faithfully and to the best of foeir aS 
the officers of secretaries, treasurers and accents ^ 
as long as the said company and the said^rm shall 
continue to carry on their business at the remune. 
ration, upon the terms and subject to the conditions” 
.... The company also covenanted that it “shall 
from time to time when the constitution of the firm 
changes by death, retirement, admission of anv 
new partner or otherwise, enter into a fresh agreement 
if necessary, with the said firm and the partne^ 
or partners therein on the terms in these presents 
contained. By another clause in the agreement 
the firm was given power, subject to the approval 
of the board of directors, to transfer to any fit and 
proper person or persons all the interest of the said 
hrm under that agreement. K. died in 1910 and 
by an assignment deed of 9—6—1920 the shares of 
G. and B. were assigned to one N.P. so that A. alone 
was the only original member of the firm who 
was still a partner and carrying on business as K.A. 
& Go. On 3r-~3— 1922, N.P. assigned his two 
shares to the plaintiff, and from that time A. and 
the plaintiff carried on the business as partners, 
A. being the active partner who managed the business. 
On 5 — 10 — 1939, A retired and assigned his share 
m the partnership to his son. On 20—11—1939, 
the respondent company wrote to the plaintiff that 
all the original partners had left the firm of K,A. & 
Co. the latter had ceased to exist and to function 
as the secretaries, treasurers and agents of the company. 
In fact from 5 — 10 — ^1939 20 — ii — 1939, no one 

as a representative of K.A. & Co. had managed or 
taken part in the company’s affairs and the company 
had made its own arrangements, though this 
was unknown to the plaintiff. At the time of 
each assignement, the company was notified by 
letter and the company recorded the fact of the 
receipt of the letter in the minute book of the meetings 
of the directors. No new or further agreement was 
entered into between the company and a new partner 
or the firm as reconstituted. The plaintiff sued the 
company for damages for breach of the agreement 
dated 7 — 12 — 1907. 

Hdd, that neither the plaintiff nor any of his pre- 
decessors had compelled the company to enter into a 
fresh agreement with them and except on the doctrine 
of perpetual succession, the respondent company 
was not bound to employ the plaintiff with whom 
it had never entered into any contract ; and without 
setting up a novation or an estoppel, the plaintiff 
could not sue for damages for breach of the agreement 
to which he was no party. 

Obiter : — No question of perpetuity arose, because 
though the necessary machinery existed in the 
case to create a continuity in the right to serve and 
to enforce the obligation to employ, it was never 
j ^ r Properly framed there was no reaspn 
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The shares of a company are subject to its Articles 
of Association and all the incidents thereof. If 
under the Articles they are liable to forfeiture, it 
is an inherent vice or defect to_ which the right of 
a member is subject. Creditors of the member 
can have no higher right. The company can, 
therefore, exercise its power of forfeiture of the shares 
for its own benefit and to the prejudice of the rights 
wliich a creditor has, prior to the exercise of the 
power, acquired by obtaining a charge on such shares 
or by attaching them. {Das^ J.) Naresh Chandra 
Sanyal V . Ramani Kanto Roy. 49 C.W.N. 502 . 

• -Liquidation — Preferential Creditor — Trust — Pay- 

ment of arrears of premia to insurance company by assignee 
of policy for revival of lapsed policy — Conditions as to 
prodtiction of medical certificate not fulfilled— Company 
ordered to be wound up before production — Right of assignee 
to rank as preferential creditor — Trust — If created. 

Whenever money is paid by one person to another 
it can be said that is it remitted for a specific purpose, 
e.g., when a buyer pays to a seller of goods or a hirer 
for the hire of an article ; but because money is paid 
that does not ipso facto make the recipient a trustee. 

A trust would exist when a banker is to collect and 
remit, but not when he is to use and repay. The 
applicant, as assignee of a policy of insurance, issued 
by an assurance company which had lapsed on 
default by the assured to pay the permia for two 
years, applied for revival of the policy, to which 
the company agreed on condition that the applicant 
paid the arrears of premia amounting to Rs. 140 
and produced a medical certificate in respect of the 
assured. The applicant sent the amount to the 
company which acknowledged receipt of the same, 
stating that it would consider revival of the policy 
upon receipt of the medical certificate and that mean- 
while the amount would be placed in the suspense 
account. In fact, however, the company placed 
the money not in any account named “suspense” 
but in an account called “advance premium receipt 
account”. Within a few days of this, the company 
went into liquidation and no further step was taken 
in the matter of the policy or its revival. The appli- 
cant claimed to be treated as a preferential creditor 
on the ground that the amount was paid by him to 
the company in circumstances which created a trust, 
the company being the trustee and the applicant 
the cestui qne trust. 

Held, that the payment to the company of the sum 
of Rs. 140 was for a specific purpose which did not 
involve any payment by the company to a third 
person nor was it agreed that the money should be 
returned to the applicant on the happening of any 
specified event. The object for which the payment 
Was made and which was the consideration for the 
payment had failed, but the company could not 
be said to have received this money in any fiduciary 
capacity, and therefore no question of trust arose 
{Gentle, J.) Ramak^hna Aiyar r. Okpicial 
Liquidator. 201 1.C. 204=15 R.M. 271=1941 
M.W.N. 1067=A.I.R. 1942 Mad. 210=:ri94n 
2M.L.J.910. 

— Managing agency agreement— Construction— Enforce- 

ability by person not party to agreement— Firm employed 
as secretaries and agents— Change in constitution— Failure 
to enter into fresh age reement— Right ofcompanv to terminate 

The respondent company was incorporated as 
a joint stock company on 30—7—1907. One of 
the clauses of the memorandum of association made 
mention of a draft agreement with a firm K A 
and Co., in these terim. “The aembers who’ailto enforce 
present constitute or who may hereafter constitute made use of 
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•why a managing agency agreement should be void 
for uncertanity. {Stone, C.J. and Coyajee, J.) Bhag- 
WAisiji Morarji Goculdas V. Alembic Chemical 
Works Co., Ltd. 46 Bom.L.R. 265=AJ.R. 
1944 Bom. 205. 

Managing agents — Termination of employment — 

Misconduct — Principle applicable — Quarrels between partners 
of firm of managing agents. 

The principle which applies to a case of master 
and servant applies also to a case of a company and 
its managing agents in considering the question of 
misconduct sufficient to justify the termination of 
their employment. In each case the question must 
be whether the misconduct proved, or reasonably 
apprehended, has such a direct bearing on the em- 
ployer’s business, or on the discharge by the employee 
-of that part of the employer’s business in which he 
is employed, as to seriously affect or to threaten 
to seriously affect the employer’s business or the 
employee’s efficient discharge of his duty to his 
employer. The nature of the particular business, 
and the nature of the duties of the employee, will ' 
require to be considered in each case in order to 
arrive at a just conclusion on the question. If the 
quarrels between the partners of the firm of managing 
agents are such as to be detrimental to the interests of 
the company, the termination of their employment 
is justified. {Lord Thankerton.) Morarji Gokuldas 
& Co. V, Sholapur Spinning and Weaving Co., 
Ltd. 211 1.0.434=1944 A.L.J. 93=46 Bom. 
L.R. 324=1944 Comp. C. 59=1944 M.W.N. 
337=16 R.P.C. 185=10 B.R. 462=78 C.L.J. 
113=1944 A. W.R. (P.C.) 28=1944 O.A. (P.C.) 
28=I.L.R. (1944) Kar. (P.C.) 57=57 L.W. 98 
=48 C.W.N. 181=A.I.R- 1944 P.C. 17=(1944) 

1 M.L.J. 227 (P.C.). 

Management — ^Board of management — rower 

to frame by-laws delegated to Board — Gratuity to 
ex-employee in cases not covered by by-laws — Power 
of General Body to sanction award of. Venkatesa 
Rao r, Trichinopoly District Co-operattve 
Central Bank, Ltd. [See Q^D. 1936-40, Vol. I, 
Col. 2084.] 193 I.C. 89=13 R.M. 615=(1940) 

2 M.L.J. 488. 

Meeting — Resolution — Amendment mooed wrongly 

ruled out of order — Resolution also lost — Effect — Proceedings, 
if invalid — Procedure . . 

Where an amendment to a resolution, moved at 
an ordinary meeting of a company, is wrongly ruled 
out of order by the chairman of the meeting, and 
the original resolution without amendment is lost, 
•the proper course is to treat all the proceedings 
subsequent to the moving of the resolution as invalid 
and to direct a general meeting to be convened 
for the purpose of considering the resolution afresh. 
The refusal by the chairman to put the amendment 
■to the meeting invalidates the proceedings. {Blagden, 
J.) T, H. Vakil v, Bombay Presidency Radio 
Club, Ltd. 47 Bom.L.R, 428=A.I.R. 1945 
Bom. 475.^ 

— Meeting — Resolutions and amendments — Rule as to 

— Amendments, when out of order. 

Amendments to a resolution moved at a meeting 
must, as a general rule, be germane to the subject- 
matter of the proposition, and secondly, they must 
not, in substance, be a direct negative of the proposition 
moved. Where, at an ordinary meeting of a comp any, 
.•a motion is submitted that the report of the committee 
and the accounts be received and adopted, an amend- 
ment to the effect that the report and accounts be 
received but not adopted and that a committee 
be appointed to look into them and report cannot 
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be said to be a direct negative of the resolution moved, 
and must be held to be in order. {Blagden, J.) 
T. H. Vakil v. Bombay Presidency Radio Club, Ltd. 
47 Bom.L.R. 428=A.I.R. 1945 Bom. 475. 

Purchase of own shares — Legality — Vendor — 

Right of to have name removed from register of shares-— 
Companies Act, S. 184 — Company — If estopped from 
pleading invalidity of purchase by reason of representation 
of officers that purchase was for constituents — Rule. 

A ^ limited company by its very constitution is 
prohibited from purchasing its own shares ; whether 
such purchase is authorised by the memorandum of 
its association or not, the purchase is void and illegal. 
The legal incapacity of a company to purchase 
its own shares is not dependant upon the fact of the 
purchase being made either within or outside the 
territorial limits of the place where the company 
is incorporated, but it is beyond the scope of its 
constitution. If a company therefore purchases 
its own shares, no matter where, a member who 
has sold his shares to the company cannot claim to 
be removed from the register of shareholders under 
S. 184 of the Companies Act because the purchase 
by the company must be deemed to have been not 
validly made as it is ultra vires of the company. On 
the strength of such a transaction the vendor is not 
entitled to have his name removed from the register 
and to have the vendee’s name put instead. If a 
company purchases its own shares, the effect is that 
in law the vendor does not cease to be the legal owner 
of the shares, and his liability as a member contri- 
butory in respect of unpaid calls is not thereby extin- 
guished, even if the sale and purchase be effected 
outside the state or territory where the company 
is incorporated. Nor is the company estopped 
from pleading the invalidity of the purchase or that 
the purchase was for itself and not for a constituent 
by reason of representations made by its officers to 
tne vendor, even if it be a foreign company. A 
company cannot be bound by estoppel to do something 
beyond its powers. In such a case the remedy, 
if at all, can only be against the officers who made 
the representation on the faith of which the contracts 
were entered into. {Venkataramana Rao, J.) Saba- 
RATNAM ChETTIAR V. OFFICIAL LIQUIDATORS. 208 I.C. 

270=1943 Comp. C. 61=16 R.M. 206=55 L. 
W. 653=AJ.R. 1943 Mad. 111. 

Secretary — Position of— Appointment of secretary 

for term — Subsequent appointment of general manager 
— Secretary absenting himself from duty — Suit for damages 
for wrongful dismissal — Maintainability. 

The respondent agreed .to serve the appellant, an 
Insurance Company, as the secretary of its business 
in Madras for 5 years fremn 17 — ii — 1939. He 
had to devote his whole time as such secretary and 
to do all in his power as such secretary to extend 
and increase the business of the company. He 
was subject to the control of the directors and of the 
managing agents and was to obey all directions or 
orders from time to time given to him. The managing 
agents were in charge of the managment of the com- 
pany and under the Articles of Association, they 
had power to appoint in their discretion, 
remove or suspend managers, secretaries, etc. On 
23 — 7 — 1 941 5 the company appointed a general 
manager. The respondent resented this and on 
29 — 7 — 1941 he absented himself grom office and 
subequently applied for leave which was refused. 
He did not return to his duties, but on 20^11^1941 
he filed a suit for damages for wrongful dismissal. 

Held, (i) that the respondent was appointed merely 
as secretary and was a mere servant, his position 
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being that he had to do what he was told, having 
no authority to represent anything at all ; (2) that 
the agreement between him and the company c,id 
not preclude the company from appointing a general 
manager ; (3) that the respondent having left his 
employment without reason had no right to bring 
the suit. {Leach C.J. and Lahshmana Rao, J . ) Krishna 
V. Indo Union Assorange Go., Ltd. (1944) Comp. 
C. 10. 

Shares — Suil for share money — Defence of fraud 

and misrepresentation — Prompt repudiation of contract — 
Jf necessary. 

Apart from an agrcenicnt by which a person becomes 
a shareholder in a company, when there has been 
fraud or misrepresentation inducing the contract, 
the injured party can resist a claim upon the contract 
made against him by the guilty party, A contract 
induced^ by fraud or misrepresentation is voidable 
and not void, and the injured party upon discovery 
of the facts must promptly repudiate the transaction, 
and unlcs.' he does so, lie cannot succcsfully take 
proceedings to obtain rescission. The position 
must be the same when a person is sued upon a contract 
and sets up the defence that he was induced to enter 
into it by fraud and misrepresentation entitling him 
to resist the claim made against him. Repudiation 
must be on the ground of the fraud and misrepresen- 
tation upon which he relics, to obtain rescission or 
as a defence to a claim against him upon the contract. 
If he repudiates the contract on other grounds he 
cannot avail himself of such repudiation when 
setting up fraud or misrepresentation. {Gentle, J.) 
Calcutta Celluloid Works, Lto. v . Labanya 
Mohan Ghatak. 47 C.W.N. 421. 

Shares — Transfer in bUmh—Tranfereeh^ rights to 

Jill in particulars after tranf crops death. 

The transfree, in cases of transfers in blank of shares 
in a company, has the right to fill in the necessary 
particulars, including his own name as ti'ansferee 
and the date of the transfer, after the death of the 
original transferor, {Lord Willimas, J.) Bengal 
Silk Mills Co., Ltd. In re. I.L.R. (1942) 1 Cal. 
122=201 I.C, 778=15 R.C. 275=1942 Comp. 
C. 206=45 C.W.N. 1109=A.I.R. 1942 Cal. 461. 

Suit against — Right of shareholders — Fraud on 

the minority ” — Frame of suit — Directors, when necessary 
parties — Increase of capital — Directors, if may be assailed. 

There can of course be suits by shareholders against 
the company for individual wrong done to them. 
Apart from individual wrong there may be suits to 
restrain acts ultra vires. Suits to restrain acts ultra 
vires and suits to restrain acts notwithstanding that 
they have the support of the majority of share* 
holders, are both exceptions to the rule that the 
Court will not interfere in the affairs of the company 
or %vith the decision of the majority. The Court 
in^rfere^ in cases of ultra vires acts, because it is not 
ah act within the constitution. In the other class of 
^ cases the Court interferes upon a different basis. They 
have been referred to generally as cases of “fraud 
upon the minority”. These cases, however, are 
only special examples of an action by the company 
for what is in theory regarded as a wrong done 
to the company ; a special form of the suit being 
adopted as a matter of machinery to obtain relief 
under special and peculiar circumstances. If 
the wrongdoer has the balance of power, and there- 
fore the company does not take action, there are 
two courses open. The minority may t^e the risk 
and boldly use the company’s name. jThe other 
course, and the better course, . where the wrongful 
act IS supported by the majority, is for the minority 
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shareholders to sue in their own name or, as a matter 
of convenience, for a shareholder to sue on behalf 
of himself and all the other shareholders. If, however 
the wrongdoers are also shareholders, these share- 
holders as a matter of course must be excluded from 
the category of tlie plaintiffs. la a suit so brought 
it is not sufficient to plead simply the dominance of 
the majority of the shareholders or what may be called 
the secondary fraud. The primary fraud must be 
clearly indicated. It is the gist of the action, although 
no doubt the pleading or the particulars may be sO' 
framed as to stress the dominance of the majority 
and the effectuation of the fraud through that domin- 
nance. It is not sufficient to allege fraud against 
the company generally. Tlic wrongdoers must be 
specified and made party defendants to the action. 
It may be .sufficient to make them parties qua share- 
holders, although if the primary wrong is that of 
the directors, it is right and proper they should be 
sued qua directors. Where a decision of the directors- 
is attacked on the ground that it is injurious to the 
company, the directors should be parties. Where 
that act of the directors so impeached has been con- 
firmed and is still impcarlicd on the basis that the- 
directors have got that confirmation by controlling 
the majority, still those directors should be parties.. 
Thc din‘ctor.s may be assailed if it is established 
first tiiat the increase of capital is for the purpose 
of power and secondly that the passing of the company 
resolution confirming the increase was procured by 
their own pow(‘r, by the pow’cr of their dependants 
or by any kind of device. (Ameer AH, J.) Jha- 
Jil.VRlA BrO.S. 0 . SlIOLAPUR SPINNING AND WEAVING- 

Co., Lit). I.L.R. (1941) 1 Cal. 30=195 1.C. 
36=14 R.C. 29=72 C.L.J. 458=A.I.R. 1941 
Cal. 174. 

Transfer of shares — Grantee under will — Righ 

to apply for and obtain transfer in his name— Applicant 
in enemy occupied territory — If loses right of suit to enforce 
transfer — C. P. Code, S. 83 — Applicalnltty—Siiccessim' 
Certificate — Grant of— Effect — .Succession Act, S. 381— 
Defence of India Rules, Part 1 5 — Scope. 

L, who held some share.s in the defendant Bank (a 
limited Company) died on i — 12 — 194.0 leaving a 
registered will dated 28 — ii — 1940, by which it 
was provided that his son the plaintiff should get 
the Bank .shares transferred in his own name. On- 
30 — 12 — 1940, the plaintiff applied to the defendant 
Bank for tran.sfer of the shares in his name relymg 
on the will cnclo.slng with his application a registration 
copy of the w’ill. This copy was later returned to- 
the palaintiff by the Bank after recording it in their 
books. The transfer was not effected and the plaintiff 
who had gone to Burma and the Federated Malay 
States wrote to the Bank on 12 — 4 . — 1941 asking 
for the transfer and return of the share certificates*. 
Subsequently the plaintiff paid up to the Bank certain 
amounts demanded by the Bank as further call of 
Rs. ^ 30 ‘per share and also obtained a succession 
certificate on 19 — 12 — 1941. The defendant bank 
raised further contentions and stated, that the; 
plaintiff, who was then in the Federated Malay; 
States which had been overrun by Japan shouldl 
send a letter expressly recognising the Bank’s lien 
for amounts due by the deceased L, and consenting 
to be treated as a member of the Bank and to be. 
entered in the register of its members as such, thak 
the plaintiff was an alien enemy and that the succepion 
certificate was not sufficient and that the plain™' 
should produce a probate or letters of admimstration! 
The plaintiff’s title to get a transfer of the share 
under the will was also repudiated. 



1393 


CIVIL, CRIMINAL AND REVENUE. 


1394^ 


COMPANIES— Winding up. 

Held, (i) that under S. 381 of the Succession Act 
the plaintiff got a good title by the grant of the 
succession certificate, which also afforded full indem- 
nity to all persons dealing with the grantee ; (2) 
that the Bank was not justified in insisting on a 
letter from the plaintiff who was then in enemy occu- 
pied territory a letter expressly recognising a lien 
as the lien if any, would under the law attached to 
the shares, in the hands of the plaintiff who become 
entitled to have them transferred in his name ; (3) 
that the conduct of the Bank throughout was evasive 
and dilatory and raised suspicions about its bona Jides ; 

(4) that the plaintiff could not be treated as an alien 
enemy, and S. 83, C.P. Code, did not apply so as to 
render a suit by him incompetent as the Federated 
Malay States could not be described as a foreign 
country the Government of which was at war with 
the United Kingdom of Great Britain and Ireland ; 

(5) that the Defence of India Act and Rules did not 
also apply; part 15 of the Rules made it clear that 
what was prohibited and rendered penal was any 
commercial, financial or other intei’course or dealings 
with, or for the benefit of, the enemy and the suit 
therefore was not barred ; (6) that the plaintiff was 
therefore entitled to have the shares transferred in 
his name and also to damages against the bank for 
the breach by it of its legal obligation to the plaintiff 
in the matter of the shares. {Chandrasekhara Ayyar^ J.) 
Thenappa Chettiar V. Indian Overseas Bank, Ltd. 
213 I.C. 334^:17 R.M. 79=1943 Comp. C. 202 
=AJ.R. 1943 Mad. 743=(1943) 2 M.L.J. 201. 

Winding up — ^Agreement to advance money 

and get cotton spun — ^Adjustment of charges against 
advances — Winding up — Rights, how to be w'orked 
out. Mithan Lal V. Official LiQ,un>ATORs, Agra 
Spinning and Weaving Mills Go., Ltd. [See 
Q,. D., 1936-40, Vol. I, Col. 3309.] 191 I. C. 

458=13 R.A. 234. 

Winding up — AppUcaiion by shareholder — What 

applicant has to prove — Discretion of Court — Exercise 
of — Principles governing — Interference with internal manage- 
ment of company — Rule. 

A sharehold.er applying for an order winding up a 
company is under no disability as compared with a 
contributory and he is under no obligation to satisfy 
the Court that on a winding up there would be 
surplus assets. But in exercising its discretion in 
winding up a company on the petition of a shareholder, 
the Court constantly bears in mind that the internal 
managemeiit of the Company is its own concern, 
and it is a much better judge of business prospects 
of trading venture than the Court can ever hope to be. 
If, therefore, the majority of the shareholders show 
confidence in the management of the company and , 
have faith in its future prospects, the Court will i 
rarely interfere. It is not right for the Court to 
intervene because one shareholder is dissatisfied. 
An applicant for winding up has got to make out 
a case for winding up on his petition, and he cannot 
be allowed to fish out a case by cross examination 
of the deponents who have made affidavits on behalf 
of the company or by inspecting the accounts. 
{Chagla, J. ) In re The Cine Industries & Recording 
Co., Ltd. 203 I.C. 116=1942 Comp. C. 215= 
44 Bom L.R. 387=AJ.R. 1942 Bom. 231. 

Winding up — Assets or capital — Uncalled share 

money on ordinary issued shares — If available for payment 
to preference shareholders — Rights to payment of dividend 
out of capital when there are no profits. 

Uncalled share money upon issued shares at the 
date of the winding up of a company forms part of 
the assets or capital of the company. The preference 
p. D. I— 88 
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shareholders being entitled in widing up^ to return 
of capital in priority to other shares, unpaid ordinary 
share capital can be called up to meet the amount 
required to pay the preference share capital, and 
the preference share capital can be repaid to the 
preference shareholders out of calls made upon the 
ordinar)^ shareholders to the extent of the unpaid 
capital on the issued shares. Such payment of 
course is subject to the discharge of all debts owing 
by the company and payment of charges ranking 
prior to the preference shares. Where the memo- 
randum of association of a company provides that 
‘‘ No dividend shall be payable except out of the net 
profits arising from the business of the company,*” 
there can be no dividend payable to the preference 
shareholders from the amount of the share capital 
w'hen there have been no profits, although under 
the articles of association preference shares confer 
the rights to a fixed cumulative preferential dividend. 
(Gentle,!.') D’Cruz v. Viswanathan. 199 I.C. 602. 
=14 R.M. 612=54 L.W, 745=1941 M.W.N. 

! 972=1941 Comp. C. 277=A.I.R. 1941 Mad. 

! 806=(1941) 2 M.L.J. 94. 

Winding up — Attachment in execu- 
tion of order against contributory' — Claim — Scope 
of enquiry. C.P. Code, O. 21, R. 58. (1945) 2 

M.L.J. 573. 

Winding up — Loans borrowed by managing director 

for company under authority but misappropriated by him 
Liability of company — Head of lending firm also co-- 
managhig director of debtor firm — If deprives creditor 
company of right to rank as creditor. 

A company formed for the purpose of carrying om 
business as an investment trust authorised R, one 01 
its managing directors to invest the firm’s moneys- 
in shares and securities and sell them when deemed 
necessary and for that purpose to borrow moneys 
from another firm of which F, a co-managing director, 
was the head and R, its Madras agent. R borrowed 
large sums from that firm and utilised them for 
gambling in differences on behalf of the company 
and also embezzled large sums of the company. 
The company having been compulsorily ordered 
to be wound up, the lending firm claimed to rank 
as a creditor for tiie amounts lent and interest. The 
official liquidator opposed the claim in respect of 
the major portion of the debt. 

Held, that R having been duly authorised to borrow 
thought had misappropriated the moneys the lend- 
ing company not being put upon inquiry as to the 
application of the moneys lent and as R’s knowledge 
of the fraud he was committing was not the knowledge 
of the firm or of the company, the company was 
' liable and the fact that F was a managing director 
of the debtor company made no difference, as he 
knew nothing of the defalcations of R until all the 
moneys had been lent. {Leach, C.J. and Lakshnmana 
Rao,J.) V.K.R.S.T.FiRMt». Oriental Investment 
Trust, Ltd. I. L.R. (1945) Mad. 96 — 1944 M, 
W.N. 548=1944 Comp. C. 231— A.I.R. 1944r 
Mad. 532=(1944) 2 M.L.J. 77. 

Winding up — Company borrowing money on onerous 

terms — Creditor seizing its machinery under power conferred 
by agreement with company — Company miable to cany 
on its business and pay its debts. 

Where the creditor from whom the company has- 
borrowed money on onerous terms becomes de factO' 
the company, and has power to bring it to an 
whenever it suits him, and the creditor 
a so called power to distrain conferred on him by his 
agreement with the company seizes its machinery 
and plant in consequence of which the company 
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is unable to carry on its business or to pay its debts, 
an order winding up the company is just and equitable. 
{Lord Justice Lvxmoore.) Ernest Hugh Canning 
■V. Soor.RAN Partap. 1941 A.W.R (PC) 

8 B.R. 187=14 R.P.C. 80=197 I.C. 118=1942 
Comp. C ^5=1941 O.A. 603=AJ.R. 1941 P.C. 

" ■ Winding up Order directing Official Receiver to 
sell business by tender—P roper procedure to be followed 
—^o stipulation in notice that highest tender would be 
accepted—Highest bid not accepted—Calling of ‘ 
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tenders — Propriety. 

Pursuant to an order of Court for sale by tender of 
a business which was a limited concern and which 
had been ordered to be wound up the Official Receiver 
caused an advertisement to be published in the 
newspapers inviting tenders for the purchase of the 
business. The advertisement directed that the 
tenders ^ should reach the official receiver on or 
before a specified date but it was not stated that the 
highest tender would be accepted and there was no 
reserve price fixed. The appellant was found to 
have submitted the highest tender. Subsequently in 
an application made by the Official Receiver to Court 
■the Court was informed that other persons were 
-mlling to raise their offers to amounts liigher than 
that offered by the appellant and the Court thereupon 
•directed^ that a week’s further time might be given 
tor receipt of fresh offers or for increase of offers 
already made. It was also directed that the offers 
■^ould be made in sealed covers to be opened in 
Court. The appellant feeling aggrieved by this 
order appealed. 

Held, that as the advertisement did not state that 
the highest tender would be accepted and as the 
^le had not taken place at the time when the official 
Receiver took out the application for directions, it 
was competent for the court to pass the order in 
question calling for fresh tenders. [Proper procedure 
lor sale by official Receiver under orders of Court 
mdicated.] {Leach, C.J. and Lakshmana Rao, J.) 
Chidambaram Chettiar v. Official Reciver, 
Madras. I.L.R. (1943) Mad. 790 
=212 I C 541=16 R.M. 642=rl943 Comp. C. 
133=56 L.W. 41=1943 M.W N 58=A I R 
1943 M ad. 365=(1943) 1 M.LJ. 123. ‘ ‘ * 

“ Winding up— Priority of debts— Costs of successful 
hhgant against company— If entitled to priority, 

A successful litigant against a company in liquida- 
tion IS entitled to be paid his costs in full in priority 
over other ordinary creditors except where there 
are other creditors in the same position as himself 
when they and he will rank Pari passu as regards the 
jscharge of their debts. 

JO The Kailash Picture 
r ^IX.R. (1942) Lah. 

648^iQlir^‘ 293 = 43 P.L.R. 

29*=A.I.R. 1942 Lah. 10. 
anrl .wd iT Pro.ceedings—CJosts— Company 

by same solicitor but 
separate sets of costs- 
■Cr^itors— costs of.i-er Cost— Discretion. 44 Bom. 

of employee— Em- 

a depoist made by an employee or by 

• eiling agent of a company can be reearded as 

as being held, by the depositee in a Hduciary capacity 

be entitled to get it back from the assets befor? a^ 


creditor, secured or unsecured, of the comnan, 
participate in the assets. If, however, th^seLr'l" 
deposit money cannot be so regarded th| 
between the_ depositor and the depositee wouH? 
that of creditor and debtor, and the former wmt 
have no preference over the creditors of the coiJla ^ 
but must share the assets rata with them wS’' 
the security deposit will be considered as trust 
in the hands of the company or as a loan to it would 
<■ 1 . c/. j depend upon the facts and circumstances of cacli 
fresh case, and where there is a written contract, the ouesti™ 
would have to be decided on a constructionV S 


instrument. The money would be regarded as tm« 
money m the hands of the company, unless tS 
are other terms and conditions which would mSe 
the relation between them to be that of crerlhm 
and debtor. The mere fact that there is a stipulati™ 
for payment of interest on the deposit money or the 
fact that in certain contingencies the company would 
be entitled to liquidate its claim from out of itWinst 
the employee or tlic selling agent would not establish 
the relationship ol creditor and debtor. The monev 
deposited as security would still be regarded as trust 
money in the hands of the company. If it is trust 
money or is so held, the right of the depositor would 
not be afTcctcd simply because it has not been kept 
by the company as an ear-marked fund but has beoi 
mixed up with other funds of the company. {Mitter 
and Sm, JJ.) Kshetra Mohan Dass v, D. Basu 
I.L.R. (1943) 1 Cal. 313=207 I.C. 239=16 R. 
C. 40=1943 Comp. C. 54=76 C.L T 74—47 
C.W.N. 245=A.I.R. 1943 Cal. 105. **’’ 

-'Winding iip^ — SeLoff — Deposit of mon^ in nanu 


r t J , -f . - ''•'I wj enunej tu jm/ie 

oj husband and wife — I.oan by hush arid alone— Right oj 
set-off— Presumption as to ownership of money— Rule. 

Under the law of set-off which is applicable in the 
winding up of a company, where there are two amounts 
one in the account of A and the other in the account 
of A, and R, if it is shown that the latter account 
though standing in the name of A and B was really 
in trust for A, the amount due under one account 
can be set-off against the amount due under another 
account. Under the law prevailing in India a deposit 
by a husband in the name of himself and his wife 
payable to either or survivor, in the absence of evidence 
to the contrary must be presumed to belong to the 
husbanrl. Where a husband deposits his salary in 
a bank in current and savings bank accounts in the 
name of himself and his wife payable to either or 
survivor, and takes a loan from the bank in his own 
name only, the amount standing to his credit in the 
joint account can be set off against the money due 
under the loan account in the winding up of the 
bank, as the money is really his. {Venkatarmana 
JO Panikar V. Travancore National and 
Quilon Bank, Ltd. 203 I.C. 588=55 L.W. 
252=1942 M.W.N. 211=1942 Comp. C. 72= 
A.I.R. 1942 Mad. 358=(1942) 1 M.LJ. 161, 

Winding^ up — Set-off— Principle underping— Effect 

n'!rT Act — Barred debts, if could be set ojj— 

Difference between set off in liquidation proceedings od 
set off under C. P. Code, 

The effect of S. 3, of the Limitation Act is to bring 
about the automatic dismissal of suits, appeals 
applications founded upon debts or causes of action 
which according to their various periods of limitation 
are time barred. It is only the remedy that is destroyed, 
but the debt remains. Such a debt can be set-off 
by a liquidator in winding up proceedings gainst 
debts by its company to the debtor. The rijght of 
' set-off exerciseable in winding up proceedings h 
distinguishable from the set-off provided for iindet 
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the G.P. Code, O. 8, R. 6. In the latter case it is 
required as a condition precedent that the money 
should be legally recoverable by the defendant 
from the plaintiff, but no such condition attaches 
to the exercise of a right of set-off by the ojBficial 
liquidator in winding up proceedings acting under 
the Companies Act. {Bramd, J.) Thakur Prasad 
V. Officail Liquidator of the Benares Bank, Ltd. 
I.L.R. (1941) All. 415=194 I.C. 839=14 R.A. 
10=1941 Comp. C. 298=1941 A.W.R. (H.C.) 
133=1941 O.A. (Supp.) 243=1941 A.L.W. 399 
=1941 O.W.N. 548=A.I.R. 1941 All. 278. 

COMPANIES ACT (VII OF 1913)— 

tion — Reference to English law — Permissibility. 

It is common knowledge that the company legis- 
lation in India has been based on English statutes. 
The courts in India are, therefore, bound to follow 
the priciples the English courts have laid down on 
the subject. {Das, J.) Naresh Chandra Sanyal 
V. Ramani Kanto Roy. 49 C.W.N. 502. 

Madras High Court Rules, under R. 5 — 

Scope and effect of — High Court Fees Rules — 
Applicability. See Madras High Court Rules 
(O.S.), O. 5, R. 20. (1944) 1 M.L.J. 199. 

Ss. 2 (l),(13)(c) and 134 (4) — Applicability 

— Private company — Issue of prize bonds with seal of 
company and bearing consecutive numbers, — If debentures — 
Failure to file balance sheet and profit and loss account — 
Offence, 

Where it is found that certain prize bonds, issued 
by a private company and bearing the company’s 
seal, contain an acknowledgement of a debt and a 
promise to return it, and form a series bearing 
consecutive numbers, and it is also clear that all the 
holders get an equal chance to partake in the annual 
distribution of prizes out of the net interest realised 
by the company, it must be held that such bonds 
are debentures within the meaning of S. 2 (i), (13) 
(r) of the Companies Act. The fact that the bonds 
are not styled debentures would not make them any- 
thing other than debentures. It is not necessary 
that the debentures should create a charge. A 
charge though usual, is not an essential requisite of I 
a debenture. There may be a mortgage debenture | 
or a simple debenture which does not create any 
charge on the assets of the company. If such 
debentures are issued by a private company, the 
company ceases to be a private company, and is 
therefore bound to file its balance-sheet and the 
profit and loss account with the Registrar of companies 
under S, 134 of the Companies Act. Default in 
filing the same renders the company and its directors 
liable to the penalty under S. 134 (4) {Lokur and 
Weston, JJ,) Emperor v, Laxman Bharmaji. 47 
Bom.L.R. 660. 

(as amended by Act XXII of 1936), S. 4 

(2) and (5) — Company of more than ao persons formed 
in 1922-1923 not registered as required by S. ^ (5) enacted 
in 1936 — Members whether guilty of contravening S, 4 
{5) — Complaint by private persons — Cognisability. 

Where a company consisting of more than 20 
persons formed in 1922-1923 is unregistered, the 
members thereof can be punished for continuing to 
he members of such company, under S. 4 (5) of the 
Companies Act which was introduced by the 
Amending Act XXII of 1936, although they cannot 
be punished for originally foming themselves into 
such a company in contravention of S. 4 (2) of the 
Act of 1913. {Horwill J,) Muthuveeran Chettiar 
V, Mottayan Chettiar. 202 I.C. 28=15 R.M. 
470=1942 Comp. C. 86=43 Cr. L.J. 785=1942 
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M.W.N. 121=A.I.R. 1942 Mad. 283=(1942) 1 
M.L.J. 230. 

Ss. 10 and 12 — Applicability — Appointment of 

managing agent-— -Sanction of Court — JVecessity. 

The appointment of a managing agent for a com- 
pany is merely a detail of management for the purpose 
of carrying on the business of the company,^ and a 
company is entitled to regulate that detail in such 
manner as it likes without going to a Court for its 
sanction. {Chagla, J.) Ramachandra I.albhai v, 
Chinubhai Lai.bhai. 214 I.C. 42=17 R.B, 55= 
45 Bom. L.R. 1075=A.I.R. 1944 Bom. 76. 

S. 20 — Alteration of Articles of Association — 

Power of registered Association — Changes necessitated 
by passing of Insurance Act of 1938. 

An Association which is registered as a company 
under the Companies Act as under S. 20 of that 
Act power to alter Articles of Association in good 
faith for the benefit of the Association as a whole. 
Where the passing of the Insurance Act of 1938 
necessitated the amendment of the Articles of such 
an Association, and the Association at the meetings 
of their members passed resolutions making the 
necessary amendments, such amendment.s are binciing 
upon their members who had notice of the meetings 
and who have nothing to say against the regularity 
of the resolution passed. [Niyogi, J.) All India 
Railwaysmen’s Benefits Fund v. Baheshwarnath. 
I.L.R. (1945) Nag. 599=1945 Comp. C. 142= 
1915 N.L J. 249=A.LR. 1945 Nag. 187. 

S. 21 — Articles of association — If constitute contract 

— Implied contract — If may be proved. 

Though the memorandum and articles of association 
of a company do not constitute a contract, an irnplied 
contract may be proved by the acts of the parties on 
the terms set out in the articles of association. 
{Toung, C,J. and Sale, J,) Gulab Singh v. The 
PuNTAB Zamindara Bank, Ltd., Lyallpur. I.L.R, 
(1943) Lah. 28=43 P.L.R. 619=1941 Comp. 
C. 301=199 I.C. 667=14 R.L. 423=A.I.K. 
1942 Lah. 47. 

S. 30 — Agreement to become members — ■ 

Application for allotment of shares — Effect — ^Allot- 
ment of shares and entry of name in register of mem- 
bers — Power of directors to cancel allotment and 
remove names from register. See Company — Articles 
OF Associations. (1942) 2 M.L.J. 432. 

S. 32 — Construction — Failure to send return — 

Liability of company and of officers. 

While a company is ^ways liable where a return is 
not sent as required by S. 32 of the Companies Act, 
the ofiicers of the company are liable only if the 
knowingly or will fully authorise or permit the default. 
(Horwill, J.) Public Prosecutor v. Lury Co. 
197 I.C. 265=14 R.M. 355=43 Cr.L. J. 138= 
54 L.W. 726=1941 Comp. C. 331=1941 M.W. 
N. 845=A.I.R. 1942 Mad. 75=(194l) 2 M.L. 
J.487. 

S. 32 — Prosecution of Managing ^ Director for 

non-compliance with section-several meetings not held 
during year — Finding by Court that this is due to his default 
— If necessary — His previous conviction under S, 76 for 
such default— If suffiejent. 

Where in a case in which a general meeting of the 
company was not held during the year, the Managing 
Director is prosecuted under S. 32 of the Companies 
Act for wilful default in submitting the information 
required by that section, it is necessary for the Ma^- 
rate to come to a finding that he was responsible 
for the default in connection with the failure to 
hold the meeting, assuming that he cannot put 
^orward as a defence the impossibility of complying 
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CO MPANIES ACT (1913), S. 32 ( 2 ). | 

vvilii the section if the failure to hold the meeting 
was due to Ids own defniiU, It is cloubttiil if the 
accused couki he comicU'd without the Magistrate 
coming to an iiKlependent lijidiiig* that he was res- ^ 
poiisiblc for siicli defauit even if he had been pre- i 
vicaisly coii\ick;d under S. 7b of the Act for such i 
default. {Henderson, J.) Surendra Nath Sarkar 
a. Emperor. 199 I.C. 94“ 14 R.C. 533:=:43 Cr.L. ! 
J. 466=1942 Cemp. C. 252=45 C.W.N. 1130 = 
74 C.L.j. 367=A.I.R. 1942 Cal. 225. 

—Ss. 32 ( 2 ) (g) & Sch. HI. Form E— 

Forfeiture of slunes — ij limiied to non-payment of calls. 

The Companies Act .sanctions forfeiture of sliares 
generally, that is to say, forfeiture as a means to get 
rid of a member who is in default cither in payment 
of calls or in observing or performing other rules 
and regulations of the company. S. 32 ( 2 ) (g) and 
Form 1^4 of Schedule 111 recognise forfeiture generally 
and not for non-payment of calls only. Regulations 
in tabic ‘‘ A ’Nn Sch. I to the Act arc model regulations 
which may or may not Ijc adopted by a company 
at its option, and they do not control the section or 
the form. (Has, J.) Narrsh Chandra Sanyal v. 
Ramani Kanto Roy. 49 C.W.N, 502. 

33 — ^cope — 7'rust of shares in private Ihnited 

company — Validity — Trusts Act, S. 94 — Applicability 
— /Transfer of shares — Delwery of share certificates and 
transfer forms to purchaser — Director of company refusing 
to accept transfer — Fffect — Position of vendor — Right to 
vote — Right of purchaser to control exercise of with a view 
to get alteration of articles of association. 

Share.s in a private limited company arc capable 
of equitable assignment and can therefore be the 
subject of a trust. Tin' right to vote which a share- 
holder has is a right of property annexed to the shares 
and transferable or assignable with the shares. Where 
a person purchases sliarcs in a company and after 
receiving his vendor’s share certificates and transfer 
fornis applies for transfer of the shares in the share 
register of the company to the names of his nominees, 
but the directors of the company refuse to accept 
the transfer, the transferee is in the position of a 
trustee of the shares for the purchaser. The legal 
title to the shares is in the vendor but the beneficial 
interest is transferred to the purchaser ; the transferor 
whose name remains on the register is a trustee 
for the transferee and the transferor, under S. 94 
of the Trusts Act, must comply with all reasonaablc 
directions that the transferee may give. Equity 
treats the purchaser as if he was the real owner aiid 
compels the registered holder to act as the agent 
of the beneficiary and the latter has a right to control 
the exercise by the trustee of the right to vote. As 
trustee of the shares the holder is also trustee of all 
property rights annexed to the shares, he is trustee 
not only of the corpus but also of the income ; he is 
trustee of the dividends that he may receive and he 
must pay them to the beneficiary. As such trustee 
of the dividends he is also a trustee of the right to 
vote which is a right of property annexed to the 
shares and not a right personal to the shareholder. 
The purchaser is entitled to control the exercise of the 
right of vote by the vendor in such a way and to 
take such steps as to secure an alteration of the 
articles of association with a view to limit the dis- 
cretion of the directors with the object of eventually 
becoming a registered shareholder. The purchaser 
is therefore entitled as against the vendor to a 
restrictive injunction restraining him from attending 
rneetings of the company and to a mandatory injunc- 
tion enjoining him to sign a proxy with regard to 
the shares to the transferee. {Pratt, J.) E.B. Sas- 


COMPANIES ACT (1913), S. 54-A. 

SOON AND Co., Ltd. v. K. A. Patch. 45 Bom T 
R. 46. 

S. 3S-~Unpaid call 7noriey on share— Liability of 

person other than registered shareholder. 

Under the Companies Act, it is only the registered 
holder of a share wdio can be made liable in respect 
of anything unpaid on the share and it makes no 
diflercnce whether he is the real owner of the share 
or a mere benamidar of another person. The whole 
I scheme of the A(’t is that the company has got to 
I proceed on the basis of its own register of members 
! and it is neither obliged nor competent to enquire 
' into the rights of tUlier persons whose names are not 
entered in it. ( A I ukhcrjea and Blank, JJ . ) Murshida- 
n.\D Loan Office, I/ri). v. Satish Ceiandra Chakra- 
VARTiir. 209 I.C. 317=16 R.C. 355=47 CWN 
4S6=A.I.R. 1943 Cal. 440. ' '* 

I S. 34 (3) — Scope — Company— Expulsion of 

! member by resolution — Name struck out from 
rcgi.stcr of members — Su])sequf:nt amendment of 
articles to enable company to transfer such member’s 
shares without proper instrument of transfer— 
Ultra vires — Sale of shares by Company — Legality- 
Right of members as sh arc li older — If affected. 
Madhava Ramachandra Kamatii V. Canara 
Banking Corporation. Ltd. See [Q,.D. i936-’4o, 
!Vol. I,CoL. 3309 . J 195 I.C. 265=14 R.M. 16S 
! =1941 Comp. C. 78=A.I.R. 1941 Mad. 354. 

S. 34 (3) — Scope — Mandatory character of— 

Transfer of shares — Right to demand — Delwery of duly 
stamped instrument of transfer — If condition precedent. 

An applicant for transfer of shares in a company 
registered under the Indian Companies Act must 
deliver to the company a propf:r instrument of transfer 
duly stamped as required by S. 34 (3) of the Act. 
The presentation of a duly stamped transfer form is 
a condition prcc(.‘dciit under the mandatory terms- 
of S. 34 (3). {Stone, C.J. and Kama, J.) New 
Citizen Bank of India v. Asian Assurance Co,,. 
Ltd. I.L.R. (1945) Bom. 334=219 I.C. 204= 
1945 Comp. C. 53=46 Bom.L.R. 782=A.I.R. 
1945 Bom. 149, 

Ss. 38 — Registration of the name of a firm as 

holder of shares — If can be made. 

The Indian Companies Act does not contemplate 
the registration of the name of a firm as the holder 
of its sliares, but only individuals or other legal 
entities. An application for such a purpose is not 
maintainable. {Bennett, J.) Ganesh Pass Ram Gop^ 
V. R.G. CoiTON Mills Co., Ltd. 1945 Comp. C. 
32=(1944) O.A. (C.C.) 261=1944 A.W.R. (C. 
C.) 261=1944 O.W.N. 436=A.LR. 1944 Oudh 
318. 

“S. 38 — Scope — Register of members — Rectification-^ 

Procedure — Poiver of company to alter register, apart from 

S, 38 . 

The register of the members of a company is a 
public document, and there is no^ provision in the 
Company’s Act which permits the directors or officers 
of a comply to make any alteration to the register 
except in accordance with law'. If members’ names- 
have been improperly added to the register the remedy 
of the company is to apply to the Court under S. go- 
of the Company’s Act for the rectification the 
register and the company cannot take upon itsei 
to alter the register, {Clark, J.) Lamoi^RA Itom 
V. Indian National Agencies. I.L.R. (lyw 
Mad. 728=58 L.W. 578=1945 Comp. C. 148- 
A.I.R. 1946 Mad. 35=(1945) 2 M.L. J. 432 . 

Ssv 54-A and SS—Forfeitim of shares otherwise 

than for non-payment of calls — Legality. 
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The exercise of the power of forfeiture of shares 
otherwise than, for non-payment of calls, does not 
bring about any illegal reduction of capital in con- 
travention of S. 55 of the Companies Act, especially 
when all the shares are fully paid up. Nor does it 
amount to a buying by the company of its own share 
so as to offend against S. 5 4- A of the Act. (Dass, J,) 
Naresh Chandra Sanyal v. Ramani Kanio Roy. 
49 CVV.N. 502, 

S, 72 — Permissive or imperatiue, 

S. 72 is merely permissive and not imperative. 
It only provides one of several methods whereby a 
communication or notice may be served on a company. 
{Roberts f C.J., Dwikley and Shaw^ JJ.) Dawsons 
Bank, Ltd. v. Municipal Committee, Kyaiklat. 
198 I.C. 180=14 R.R. 187=A.I.R. 1941 Rang. 
339 (S.B.). 

S. 73 (a) — Comtruction ^‘‘outside the ojjice ^^ — 

Meaning — Company having office in building with compound 
— Name~~If to be painted or affixed outside the compound 
as well as outside office, 

S. 73 (a) of the Companies Act is a penal provision 
and has to be construed strictly. The section has 
nothing to do with advertising the whereabouts 
of a company or affording facilities to members of 
the public in finding its place of business. The 
words “ outsid^. the office ” cannot be construed as 
outside the premises or outside the compound, where 
the office is in a building with a compound. The 
requirements of the section would be satisfied by a 
board of the necessary conspicuousness and legibility 
outside the office room inside the building. The 
fact that the company owns the whole premises 
makes no difference. Where an office ^ is situated 
within a compound the law does not require the name 
of the company to be painted or affixed outside the 
compound as well as outside the office. {Broomfield 
and Wassoodev, JJ.) Emperor v. Batliwala 
•Sons & Co., Ltd. I.L.R. (1941) Bom. 186=193 
I.C. 620=1541 Comp. C. 154=42 Cr. L.J. 452 
=13 R.B. 335=43 Bom.L.R. 105=A,I,R. 1941 
Bom. 97. 

S. 76 (2) — Applicability — Absence of evidence of 

■knowing and wilful default — Conviction — Sustainability. 

A managing director of a company can be convicted 
under S, 76 (2) of the Companies Act only if he was 
^‘knowingly and wilfully” a party to the default under 
S. 76 (i). {Laskshmana Rao, J.) Kasi Viswanadha 
Chettiar V. Emperor. 196 I.C. 126= 

1941 Comp. C. 341=42 Cr.LJ. 854=53 L,W. 
•680=(1941) M.W.N.381=(1941) 1 M.L.J. 702. 

Ss. 76 (2) and 131 — Delay in holding general 

■body meeting and laying balance sheet — Condonation by 
Registrar — Effect — Power to condone delay. 

Where the Registrar of Joint Stocky Companies 
-condones the delay on the part of the directors of a 
company in holding a general bd^y meeting, and 
thereby condones the delay in filing a balance sheet 
before the general body at its meeting, the directors 
•cannot be convicted under Ss. 76 (a) and 131 of the 
Companies Act. Quaere^ whether the Registrar 
•can condone the delay in holding a general meeting. 
{HorwilL J.) Appalaswami i;. Emperor. 1941 M. 
W.N. 225=195 I.C. 140=14 R.M. 139=53 L. 
W. 660=42 Cr. L.J. 683=A.I.R. 1941 Mad. 
504=(1941) 1 M.L.J. 419. 

S. 76 (2) — Ordinary director of company — Con- 

> viction under— Evidence to show that director was knowingly 
and wilfully a party to the defai^lt — Necessity for. 

Before an ordinary director of a company can 
ffie convicted of an offence under S, 76 (2) of the 


COMPANIES ACT (1913), S. 91-B. 

Companies Act, there must be evidence to show 
that he was knowingly and wilfully a party to the 
default under S. 76 (2). {Lakshmana Rao, J.) 
Periy ANNAN Ghetfiar V. Emperor. 197 I. C 
729-14 R.M. 398=54 L.W. 18 (2)=43 Cr.L.’ 
J. 295=1941 M.W.N. 959. 

S. 82 — Amendment of articles of association 

altering nature of company — Registrar if bound to file. 

There is nothing in the Companies Act which 
prohibits the Registrar from filing a special resolution 
amending the articles of association with a view 
to alter the nature of the company from a public 
to a private company. On the contrary by reason 
of S. 82 of the Act he is bound to file them. {Harries, 
C.J., and Brough, J.) Radiant Chemical Go., 
Ltd., Monghyr, In re. 22 Pat. 202=207 I.C 
630=16 R.P. 47=10 B.R. 4=1943 Comp. C 
186=24 P.L.T. 226=A.I.R. 1943 Pat. 278. 

S. 86 (d) — Scope — Loan sanctioned to director 

in contravention of S. 86 (d) — Dufy of director to rectify 
illegality when their attention is drawn to it. 

There is a contravention of S. 86-D of the Companies 
Act when the Board of Directors of a company 
sanction a loan to a director ; and if the attention of 
the directors is drawn to this it is their duty to see 
that the illegality is terminated. Failure to rectify 
the same is an offence under S. 86-D. {HorwilU J) 
SuBBiAR V. Lakshmana Iyer. 201 I.C. 701=15 R. 
M. 426=43 Cr. L.J. 770=1942 Comp. C. 136= 
55 L.W. 232=1942 M W.N 296=A.I.R. 1942 
Mad 452 (1) = (1942) 1 M.L.J. 520. 

S. 87 (4) — Failure to comply with S, 87 (2) — 

Liability of company — Proof of knowldege of change in 
particulars by persons connected with company — Not 
necessary. 

Where a company makes default in complying with 
S. 87 (2) of the Companies Act by failing to report to 
the Registrar of Joint Stock Companies a change 
in the directorships held by a director, it becomes 
liable under S. 87 (4). It is unnecessary for the 
prosecution in such a case to prove that anybody 
connected with the company had knowledge of the 
change, etc. The words knowingly and wilfully 
in S. 87 (4) can only refer to a person and not to a 
company, {Horwill, J.) Public Prosecutor v. 
Coimbatore National Bank, Ltd. 205 I.C. 324= 
15 R.M. 862=56 L.W. 80=1943 Comp. C. 50 
=44 Cr.L.J. 380=1942 M.W.N. 761=A,LR. 
1943 Mad. 214=(1943) 1 M.L J. 119, 

S, 87-B (d) — Scope — Compulsoty sale at 

creditoPs instance — If barred. 

The restriction by S. 87-B {d) of the Companies 
Act is against a managing agent making a voluntary 
charge or assignment of his remuneration and 
the object is undoubtedly to prevent him from doing 
so to the detriment of the company. It is an entirely 
different matter when a creditor of a firm of managing 
agents seeks to recover his debt by attaching the 
remuneration to which the managing agent is entitled. 
A restraint on voluntary alienation does not bar a 
compulsory sale at the instance of a creditor. {Me 
Nair, J.) Pursattamdas v. Baijnath. 195 I,C. 
69=14 R.C. 41=A.I.R. 1941 Cal. 240. 

S. 91-B (1) (before amendment)-y»S'to/?^ 

and effect — Shareholder crediktr, who is a director — Right to 
vote for resolution authorising set off of future calls 
against debt due. 

It is open to a company to agree with a shareholder 
to whom it owes money that the debt shall be set-off 
against future calls* But where such shareholder 
creditor is himself a director and the managing agents 



1403 THE QUINaUENNIAL DIGEST, 1941 

COMPANIES ACT (1913), S. 101 (3). 


-1945 


1404 


COMPANIES ACT (1913), S. 151 (2). 

he cannot validly vote for a resolution authorising | to endorse the instruments to the Official Tin 
such set-off . llie resolution would be invalid j Hdd, that the transaction amounted to a 
when the ncc.essary quorum is lacking without such " ' ‘ i . 

directors’ vote. Such a shai'cholder can, therefore 
on liquidation, L/C placed in the list of contributories 
in respect ul the unpaid share money. {Leach, C.J, 
and Chandmsvkf'ara Aiyar, J.) Pandalai in South 
Indian Gknkrai. Assurance Co., Ltd. I.L.R. 

(1942) Mad. 230=201 I.C. 374=15 R.M. 320= 

A I. R. 1942 Mad. 95=1941 M.W.N. 1022= 

1941 Com. C. 327=54 L.W. 440 = (194l) 2 M. 

LJ, 595. 

S- 101(3) — Scope of — Allotment without com- 
pliance with requirement of S. lOi (3) — I.egality 
Company, if ran demand share money. Rami,alsao 
K. B. M. E. R. Malak. [See Q.D., 1036-40, Vol. I, 

Col. 2035.] I L.R. (1941) Nag. 567. 

S. 109 (1) (e) — Construction and scope — “A'h/ 


' amounted to a bailmerti 
of the promissory notes as security for the naxm . 
of the debt due to the appellant by the ba^'^W 
all the requirements for a valid pledge were fulfillS' 
and being a_ pledge, it did not require registratlnn’ 
though It might amount to a mortgage (Lenrhr 
J. and Bell, J.) Radhakrishna ChettiL s. OpKiaf 
Liquidator, Madras People’s Bank, Ltd 207 T r 
304=16 R.M. 84=1943 Comp. C. 21 ^ 19 ^- 
W.N. 692=55 L.W. 709=A.r R. 


! 73=(1943) 1 M.L.J. 142. 


1943 Mad,' 


being a pledge ” — Bailment of prommory notes as security 
for debt by bailer to bailee — Registration — Necessity — 
Mortgage or pledge — Distinction. 

S. 109 (c) ofthe Companies Act clearly contemplates 
that there can be a mortgage which is also a pledge ; 
the words “ not being a pledge ” must be held to have 
been inserted in S. 109 {e) with the object of providing 
that registration should not be necessary where the 
person entitled to the security lias obtained possession 
of the goods. Though a transaction may amount 
to a mortgage, when there are all the requirements 
of a valid pledge, it is a pledge as well and hence 
does not require registration under S. 109 (e).^ The 
difference between a mortgage and a pledge is that 
in the case of a mortgage the ownership of goods 
passes, whereas in the case of a pledge the pledgee 
gets t)ossession, but no right to the goods beyond 
what is necessary to secure the debt. On 5 — 2 — 1938, 
the appellant placed with the respondent company 
a bank, a sum of Rs. 3,000 on fixed deposit. The 
bank was not able to repay the amount on the due 
date as it was in financial difficulties and offered to 
endorse to the appellant five promissory notes as 
security for its indebtedness to him. The appellant 
agreed to this course and the arrangment was embodied 
in a document dated 29 — 6 — 1939, which was not, 
however, registered with the Registrar of Joint 
Stock Companies under S. 109 of the Companies 
Act. Under the documents the bank, which was 
referred to as the borrower, was to transfer by 
endorsement to the appellant, who was referred 
to as the lender, the promissory notes by way of 
security for the principal and interest due to him 
by the bank. It was provided that the appellant 
should be at liberty to collect the amounts due on 
the promissory notes and to credit the net realisations 
towards the amount due by the bank ; it was further 
; pro\dded that on payment to the appellant of any 
balance due to him he should re- transfer to the bank 
such of the promissory notes as may be outstanding. 
The appellant thus became entitled to realise the 
securities as and how he pleased. The promissory 
notes which were executed to the bank by its debtors 
of the face value of Rs. 4,476-13-3 were endorsed to 
tlie^ appellant and delivered to him. Suits were 
instituted by the appellant against the makers of the 
promissory notes and the net realisations amounted 
to Rs. I, i73-3;-9. On 2— ir — 1939, there was an 
order by the High Court for the compulsory winding 
up of the bank, and on 20 — 2 — 1941, the Official 
Liquidator applied to have the agreement between 
the^ bank and the appellant declared void for non- 
registration and to call on the appellant to pay over 
to him the moneys collected by the appellant and j 


S 13 1— Delay condoned by Registrar— EffcM 
on liability to conviction. See Companies Act 
76 (2) AND 13 1. (1941) 1 M.L.J. 419. ‘ ' 

f S . 1 3 6 ( 4 ) P rocedu re I sstie of summons again (t 
Company—Cr.P. Code, S. 69 {3). m^nst 


S. 136 (4) of the Companies Act, provides for a 
penalty against the company. The Company is a 
legal entity. There is nothing to prevent the issue 
of a summons against the company itself Sub 
section (3) of S. 69, Cr. P. Code, provides for the 
service of such a summons. (Reuben, J.) Simmu 
Ranjan Roy v. N.K. Mazumdar. 2 l 6 I C 312 — 
46 Cr.LJ 168=11 B.R. 136=17 R P ‘ 164 - 
1944 P.W.N. 275=A.I.R. 1944 Pat. 210.‘ 

~ ~ Ss. 137,138 and 141 - A S cope — P rosecution' 

forojjence under S. 2^2— Private complalni^Bar of. 

S. 137 of the Companies Act has no relation to a 
prosecution for an offence under S. 282 of the Act 
Nor docs it appear that S. 138 or S. 14 i-A of the Act 
bars a prosecution upon a private complaint of an 
offence under S. 282, (Davis, C.J.) Emperor v, 
VISWANATH. 198 I.C. 95=14 R.S. 134=43 Cr.L T 
304=1942 Comp C. 51=A.I.R. 1942 Sind 9. 

S. 141 -A (1)— Of any offence in relation to the 
company for which he is criminally liable — Meaning of. 

In S. 141-A (i) of tlic Companies Act, the words 
of any offence in relation to the company for which 
he is criminally liable ” mean not only criminally 
liable under the Act but criminally liable under the 
Penal Code as well. (Davis, C. J.) Emperor v. 
ViswANATH. 198 I.C. 95=14 R.S. 134=43 Cr 
L.J. 304—1942 Comp. C. 5l=A.I.R. 1942: 
Sind 9. 

-S. 142 — Inlspectors appointed by special resolution' 


-—Powers of — Appointment hy ordinary resolution— Dis-^ 
Unction. 

^ Under S. 142, Companies Act, inspectors appointed 
j by special resolution have the same powers and duties- 
as inspectors appointed by the Central Government. 
But inspectors appointed by ordinary resolution 
would not have tho.se drastic powers. (Blagden, J.) 
T. H. Vakil 0 . Bombay Presidency Radio Club, Lm 
47 Bom.L.R.428=A.I.R.1945 Bom. 475. 

— — S.151 (2) (as amended by Act XII of 
1936) Powers of CovernoT’Oeneral — Alteration of PoiB 
F— Notification of 16 — Validity. 

The Notification of the Governor- General issued on- 
iDth January, 1937, under S. 15 1 of the Companies^ 
Act, amending Form F of the third schedule to the- 
Act, differentiating between one class of companies- 
and another (i.g., relieving banking companies from 
the obligation to disclose bad debts in the balance- 
sheet) is ultra vires and invalid. The Central Gov- 
ernment has no power under S. 15 1 to alter Form- 
F in such a way 2s to distinguish between companies,, 
as that involves in substance an alteration of S. , 132 
m the Act. (Beaumont, C,J,, Lohur and Rajadhyaksha,. 
jjJ ) Shamdasani V , Centrai Bank of India, Ltd.^ 
(No. i). I.L.R. (1944) Bom. 302=212 I.C. 
396=16 R.B. 358=45 Cr. L.J. 612=46 Bom^ 
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L.R. 70=1944 Comp. C. 38=A.I.R. 1944 Bom. ! i 936 -’ 40 , Vol. i, Col. 2045 .] 192 I.C. 853=13*. 
107 (F.B.). 1 R.M. 599. 


S. 151 (3) (as amended in Scope-— 

Compliance with — Requirements of- — Publication of alterations 
alone without publication of Form as altered — Sufficiency, 

Per Lokur and Rajadhyaksho, JJ, — Where a Form is 
altered under S. 15 1 (2) of the Companies Act, and 
the entire Form as altered is not published, what is 
published in the Official Gazette being only the 
alterations, there is sufficient compliance with the 
requirements of S. 15 1 (3) of the Companies Act. 

Per Beaumont, C.J. — What has to be published is 
the altered form and it is only upon such publication 
that the altered form takes effect as part of the Act. 
Publication of the alteration alone is not a sufficient 
compliance with the provisions of S. 15 1 (3). 

{Beaumont, G.J., Lokur and Rajadhyaksha, JJ.) Sham- 
DASANi V, Central Bank of India Ltd. (No.^ i.). I. 

L. R. (1944) Bom. 302=::212 I.C. 396=16 R.B. 
358=45 Cr.L.J. 612=45 Bom.L.R. 70=1944 
Comp. C. 38=A.I.R. 1944 Bom. 107 (F.B.). 

S. 152 — Scope — A biiration — Company — Ptocedure 

— C.P, Code, Sch. II — Applicability. 

After the enactment of the Indian Companies Act 
(1913) and before the Indian Arbitration Act (1940) 
came into force, a company could only enter into an 
arbitration under the provisions of the Arbitration 
Act (1889) and consequently companies were outside 
the scope of Schedule II to the C.P. Code {Leach, 
C.J,, Lakshmana Rao and Kiishnaswami Jyyangar, JJ,) 
Catholic Bank, Ltd., Mangalore v. Albuquerque. 
I.L.R. (1944) Mad. 385=217 I.C. 399=17 R. 

M. 305=1944 Comp. C. 95=1944 M.W.N. 
203=57 L.W. 221=A.I.R. 1944 Mad. 308= 
(1944) 1 M.L.J. 290 (F.B.). 

S. 152 — Scope — Arbitration with intervention j 

of Court — Arbitration Act — If applies. East Ben- 
gal Bank, Ltd. v. Togesh Chandra Banerjee. 

D., i936-’40, Vol. I., Col. 2039 .] 193 I. C. 
553=13 R.C. 419=A.I.R. 1941 Cal. 127, 

S. 152 (1) — Scope — Arbitration under Sch, II, 

C.P. Code — If excluded. 

S, 152 ( i) of the Companies Act enables a Company 
to refer to arbitration disputes between it and another 
person in accordance with the provisions of Indian 
Arbitration Act ; and if it does not wish 


I S. 153 — Insurance company — Joint meeting of credF 

\ tors and policy holders — If can be summoned. 

\ It is not right to summon a joint meeting of the 
creditors and all policy holders of an insurance com- 
pany as they have different interests, {Derhyshire,: 
C.J.,and Nasim AU, J.) Light of As^a Insurance 
Co., Lto. In the maiterof I.L.R. (1942) 2 Cal. 
85=46 C.W.N. 441=204 I.C. 175=15 R.C. 472. 
-A.I.R. 1942 Cal. 578. 

j S. 153 — Scheme of compromise — Insurance Company 

I — Value of policies for ascertaining majorities at meetings, 

I In view of the fact that it is impracticable to try 
I and ascertain the true or real value of the 
j policies of an ^ Insurance Company, the nominal 
value of the policies must be accepted for the purpose 
I of ascertaining majorities at meetings held to approve 
i or disapprove of a scheme of compromise under S. 153- 
; of the Companies Act. {Lort Wiliams, J.) Light 
' OF Asia Insurance. Co., Ltd., In re. 45 C.W.N. 
979. 

S. 153 ( 6 ) — Retrospective operation. 

The Legislature cannot be said to have altered the 
existing law by the addition of sub-S. (6) to S. 153 
of the Companies Act by Act XXII of 1936 . The 
object of the added clause is merely to explain the 
meaning of the expression “creditors of the same 
class ” which occurred also in the Act as it stood 
before amendment. Consequently even depositors 
who^ obtained decrees against a Bank before the 
addition of the sub-S. in 1936 do not constitute a 
separate class from ordinary depositors and it is not 
necessary that there should be a separate meeting 
of such creditors before a scheme settled by the ordinary 
depositors can be sanctioned by the Court. {Mukherjee 
and Blank, JJ.) Hari Charan v, Ulipur Bank, Ltd^ 
201 I.C. 674=15 R.C. 272=75 C.L.J. 203= 
1942 Comp. C. 110=46 C.W.N. 634=A.I.R. 
1942 Cal. 442. 

S. 153 (7) — Insurance company — Order sanctioning 

scheme of re-construction — Appealability — Governor-General' 
in Council and Superintendent of Insurance — If can file 
appeal — Insurance Act, Ss. 9 and 61 . 

Where the Court sanctions a scheme of re-construc— 
I tion of an Insurance Company by its dissolution and 


to avail itself of the provisions of the Arbitration Act, : 
reference to arbitration in accordance with Sch. II, 
C.P. Code, is open to the Company. S. 152 (i) 
does not exclude arbitration under the C.P. Code. 
An award passed in arbitration under the C. P. 1 
Code,isconsequently valid and can be enforced by a 
Court though such Court has not t been conferred 
jurisdiction under the Arbitration Act. The words 
“may by written agreement refer to arbitration in 
accordance with the Arbitration Act, 1940 ” in S. 152 
{ i) mean that if a Company wishes to refer to arbi- 
tration under the Arbitration Act, it can do so 
by written agreement ; this carries with it the impli- 
cation that reference to arbitration under the C.P. 
Code, is still open to it, if it does not wish to avail 
itself of the provisions of the Arbitration Act. 
{Somayya and Happell, JJ.) Karnataka Bank, Ltd., 
Mangalore v. Singaraya. 1944 Comp. C. 1=216 , 
I.C. 22=17 R.M. 178=56 L.W. 637=1943 M. 
W.N. 672=A.I.R. 1944 Mad. 95=(1943) 2 M. 
L. J. 489. 

153 — Duty of Court — Scheme approved by 
shareholders and creditors - — If to be accepted by 
Court as a matter of course — Principles to be obser^-ed 
Calicut Bank, Ltd, v. Devanai Awmal. [Sec Q..D. 


creation of a new Insurance Company involving the 
transfer of the money deposited by the dissolved 
company under S. 7 of the Insurance Act (a property 
within the meaning of S. 153 A (i) (^z) of the Com- 
I panics Act) and the reduction of contracts of insurance 
it does so under S. 1 53 of the Companies Act as the 
jurisdiction of the Court under that section to sanction 
such scheme has not been in any way affected by 
any provision of the Insurance Act though in the 
exercise of this jurisdiction the Court is to keep in 
view the provisions of S. 8, S. 36 and S. 61 of the 
1 Insurance Act. Consequently the order sanctioning 
the scheme is an order under S. 153 read with S. 153-A 
of the Companies Act and is, therefore, appealable 
under S. 153 (7) of the Act. The Governor-General 
in Council, although he was not a party to the pro- 
ceedings in the trial Court, is entitle to appeal 
against the order. So also the Superintendent of 
Insurance, {Derbyshire > C. J, ana Plcsim AH, J.) 

, Light op Asia Insurance Co., Ltd., In the matter 
i I.L.R. (1942) 2 Cal. 85=204 I.C. 175=15 R. 
C. 472=46 C W.N. 441=A.I.R. 1942 Cal. 578. 

^ ——(as amended in 1936), S. ISZ-lB^-Scope and 
effect— Enquiry under— Court, if can inquire into meritc^ 
of scheme— Burden of proof. 
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All that S. 1 53-l> of the Gom])aiiies Act (as anu'ncled 
In 1936) does is to provide that where there Ls a 
contract or scheme for the acquisition by one company 
of shares in another company wliicli has been accepted 
by the statutory majority of share- holders in the latter 
-company the transferee company can aetjuire com- 
pulsorily the shares of the minority unless the Court 
otherwise orders. The section docs not confer any 
right on the Court to consider the imu'its of the 
contract so far as concerns the majority of share- 
holders who liave accepted it. In their case the matter 
is complete ; the matter has gone tlirough. The 
only question is whetlier the minority share- holders 
arc to be left in possession of Ihe.ir shares or wliethcr 
they can be compelled to sell their shares on the 
same terms as those which the other shan^-litTlers 
have accepted. I'iic Court must consider whether 
the attitude of the minority was reasonable. I'hc 
section is based on the view ilml prima facie the minority 
arc acting unreasonably in refusing to come into 
line with the majority, and ouglit to be forced into 
line, unless the Court orders otiiervvisc. The burden 
is on the dissentients to adduce reasons for thinking 
rthat the majority of shareholders were wrong. 
(Beaumont^ C,J, and Kania, J,) Government I'ele- 
PHONES Board, Ltd. v, Hormusji Manekji Sf.rvai. 

I. L.R. (1943) Bom. 581=209 I. C, 382=16 
R.B. 126=1943 Comp. C. 249=45 Bom. L.R. 

• 633=A.I.R. 1943 Bom. 325. 

S. 154 — Scope — Public company — Convemon to 

, private company — Procedure — Amendment nf articles . 

There is nothing in S. 154 of the Companies Act, 
which prevents the conversion of a public company 
into a private one by means of amendments in the 
articles of association. Such a conversion can take 
place if suitable amendments are made to the articles 
•of association. {Harries, C.J. and Brough, J,) 
Radiant Chemical Co. Ltd. In re. 22 Pat. 204= 
207 I.C. 630=16 R.P. 47=1943 Comp. C. 186 
10 B.R. 4=24 P.L.T. 226=A.I.R. 1943 Pat278g 

— 'Ss. 156> 212 and 216 — Company in voluntary 

.liquidation — Contributories settled by liquidator — AppU- 
^cation to Court for order to enforce call— Discretion and 
power of Court — J^ecessity for suit. 

Where a shareholder has failed to pay for shares 
.allotted to him as a signatory to the memorandum of 
association or on application, he can, in the event of 
the company going into liquidation, be placed upon 
the list of contributories and the liquidator can make 
a call upon him for what is due, in which case a Court 
can enforce the call without requiring the liquidator 
to institute a suit, and the amount of the call becomes 
'payable irrespective of any question of limitation. 
There is no real difference between a company which 
‘is being compulsory wound up and a company which 
is in voluntary liquidation. Where the contesting 
•respondent raises several defences, the Court may 
direct the liquidator to file a suit. (Leach, C. J. 
and Happen, J.) Ramabhadran «. Manickkaac I 
L.R. (1941) Mad. 538=1941 M.W.N. 275= 
199 LC. 848=14 R.M. 641—53 L.W. 321= 
.1941 Comp. C. 70=A.I,R. 1941 Mad.* 565— 
(1941) 1 M.L.J. 369. 

S. 156 — ^Liability of shareholders to contribute 

— ^Unpaid calls barred by limitation. East Bengal 
Sugar Mills Ltd., In re. [See Q, D., iqci6-4.o Vol 

J, Col. 2052]. 194 I.C. 59=13 R.C. 474t45 C' 

W N. 879=A.r.R. 1941 Cal. 143. * 

— S. 156 — Member becoming member under instrument 

of transfer mproperly stamped— Winding up proceedings— 
Such member, if must be treated as contributory. 
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After tlie cominciiccincut of the windino- im 
-edings when Ss. 156 of the ComDanies 
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pro. 

into play, the courr cannot lake Into "ac^oun 


fact that ; 


the 


a member wliose name was T, 

I'i'!" “ under an i 


inent ol transfer which being improperly stam^Zi 
cannot be admitted in evidence or ackTiS. 
is too late to fall back upon the illegality of ibi 
TKjf/'r and to urtr/' ^ 


It 

transfer 


to urge that the person whosb name 

•stands in the register is not to be treated as a conS 
butory. Mi, C.J. and Chatterii, 

IsNGIMEEKS AND CONTRACTORS I Tn 
23 Pat. 18=218 I.C. 202=11 B.R 245-if! w n' 

13=1944 Comp. C. 163=A.I.R. _1944 Pat 226 

— — -S. 160 Pigment omer made against deceased 
contributory — Rerncay of liquidator. 

Where a deceased' person lias been placed on the 
list oi contiTbutones and a payment order has been 
made against him, tlu; remedy of the liquidator lies 
against the e.statc of the deceased in due course of 
administration as eiiaclcd in S. i6o of the Comoanies 
.yt. (romg, C.J. dndj,de j.) T.N. Zb ^ 
Pandit Yoousiiwar. 199 I.C. 773=14 RL 41t 


-S. 162 — Scope of 


inquiry — InvesUgation into 


conduct of directors— Propriety. 

^ In an application for winding up a company the 
Court will not investigate into conduct of the directors 
or consider whether they have exceeded their 
borrowing powers given tu them under the articles 
of association. The question of exceeding ie 
borrowing powers, is essentially a question of internal 
managment of the company, and when the company 
has taken the view that the directors acted in the 
best interests of the company the Court will not 
go behind that. {Chagla, J.) The Cine Industries 
AND Recording Co., I-td. In re. 203 I C 116= 
1942 Comp C. 215=14 Rom.L.R. 387=A.I.R. 
1942 Bom. 231. 

— ; S. 162 — Solvency of Insurance company — Unpaid 

capital-^ — If must be taken into consideration. 

In judging the financial position of an insurance 
company at a given moment, while it is possible 
to regard the entire unpaid capital as available 
to the creditors at its face value, it is equally wrong 
to leave it out of consideration altogether, regardless 
^ the position and solvency of the shareholders. 
On the one hand, allowance must be made for the 
fact that some of the share-holders may not be able 
to meet the call wlien made, and those who have 
the means may not be willing to pay too readily; 
on the other hand, it cannot be assumed that not a 
single pie out of this large sum can be taken to be 
available for meeting the contingent liability of the 
policy-holders. ( Tekchand and Sale, JJ.) New State 
OF India Insurance Co., Ltd. v. Superintendent 
OF Insurance, new Delhi. I. L.R. (1944) Lah, 
47=208 I.C. 170=16 RX. 2=45 P.L.R. 49= 
A.I.R. 1943 Lah. 109. 

S. 162 — Winding up — Application by shareholder 
holding small number of shares if irwompetent — Constdem- 
tionsfor Court — Matters to be considered. 

In an application for winding up of a company, 
the mere fact that the petitioner or applicant holds 
only a small number of shares, e.g,, five shares but 
of 2500 shares issued, should not by itself prevent 
the^ Court from making the order asked for. The 
main comideration which the Court has to kecjp 
before it is the interest of both the shareholders 
the creditors, and the fact that the overwliijinii^ 
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majority of the shareholders are opposing the applica- 
tion and a large number of creditors are also doing 
the same and the rest are taking no part is a fact 
which musv bear with the Court in coming to its 
•decision. {Chagla, J.) The Cine tousTRiES & 
Recording Co., Ltd. In re. 203 I.C. 116—1942 
C^mpC. 215-44 Bom.L.R. 387^A.I.R. 1942 
Bom. 231. 

S. 162 (v) — Unable to pay its debts — Company 

.when commercially insolvent — Test to determine — Barden 

of proof. . ,1 ♦ 7 

A company is said to be commercially insolvent 
when its assets and existing liabilities are such, as 
to make it reasonably certain — as to make the Court 
feel satisfied— -that the existing and probable assets 
would be insufficient to meet the existing liabilities. 
The decisive test is whether at the date of the present- 
ation of the winding up petition there was any reason- 
able hope that the object of trading at a profit, with 
-a view to which the company was formed, could be 
attained. It is for the applicant to prove and 
to satisfy the Court that there is no such reasona- 
ible hope. (Chagla, J.) The Cine Industries & 
Recording 60,, Ltd., In re. 203 I.C. 116=1942 
Comp. C. 215=44 Bom.L.R. 387=A.I.R. 1942 
Bom. 231. . 

S. 162 (v) — ^^Unahle to pay its dehts^^ — Meaning 

.of— Application for winding up — (^estion for consideration 
— Share money due and not called up — If to be taken into 
account. 

When the Court is called upon to wind up a com- 
pany under S. 162 {v) of the Companies Act on the 
ground that it is unable to pay its debts, what has 
to be ascertained is not whether the company, if it 
■converted all its assets into cash, would be able to 
discharge its debts, but whether, in a commercial 
sense, the Company is solvent. In deciding whether 
a company is able to pay its debts, the subscribed 
capital of the company which is due and which has 
not yet been called up can be taken into account 
as money available for the discharge of the debts. 
A company is entitled to regard money which it is 
entitled to call up on account of shares from the 
■contributories as money available for the discharge 
of its debts. {Agarwalla, J.) Sudhiya Nath 
Bhaduri V. Bihar National Insurance Go,, Ltd. 
20 Pat. 538=198 I.C. 667=14 R.P. 483=8 B.R. 
443=23 Pat. L. T. 23=1942 Comp. C. 66= 
A.I.R. 1941 Pat. 603. 

S. 162 (v) and (vi) — Winding up — Grounds — 

Misconduct or mismanagement of directors — Company 
^tmrking at a loss— If per grounds for winding up— 
Substratum-of company — When deemed to he gone. 

The mere fact that the Court is of opinion that the 
business of a company cannot be carried on, or pro- 
bably will not be carried on, in a successful manner 
is not sufficient ground for winding up. So, again, 
mere misconduct or mismanagement on the part of the 
■directors, even though it might be such as to justify 
a suit against them in respect of such misconduct 
or mismanagement is not of itself sufficient to justify 
a winding up order. The substratum of the company 
is deemed to be gone when («) the subject matter of 
the company is gone, or (b) the^ object for which it 
was incorporated has substantially failed, or (r) 
it is impossible to carry on the business of the com- 
pany except at a loss, in other words there is no 
reasonable hope that the object of trading at a profit 
can be attained, or (d) the existing and probable 
assets are insufficient to meet the existing liabilities. 
It is impossible to say that the assets are insufficient 
to meet the existing liabilities when no creditor is 

Q. D, 1-89 
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pressing for payment of his debt. It would not be 
just and equitable for the Court to make a winding 
up order on the grounds merely that the directors 
were guilty of misconduct and that the business has 
been carried on at a heavy loss. These are per se 
not grounds on which a winding up could be ordered. 
{Chagla f J.) The Cine Industries and Recording 
Go., Lit)., In re. 203 I.C. 116=1942 Comp. C 
215=44 Bom.L.R. 387=A.LR. 1942 Bom. 23i; 

-S. 162 (vi) — ''Just and equitable^'' — Test to 

determine — Function and duty of Court — Matters to be 
considered. 

In deciding whether it is just and equitable to wind 
up a company under S. 162 {vi) of the Companies 
Act, the decisive question is whether at the date of 
the presentation of the petition there is any reasonable 
hope that the object of trading at a profit is attainable- 
The onus of proof is on the petitioning creditor or 
contributory. It is not the function of the Court 
to determine the question of the prospects of the 
company in future on its own views as to probable 
success or failure, but to form the best opinion it can 
upon the evidence of persons given with a practical 
knowledge of the trade in question and the local condi- 
tions where these affect the matter, If at the relevant 
time, there is a reasonable hope of tiding over a 
period of difficulty and emerging into a region in 
which the company might reasonably e.xpect to 
carry on at a profit, there is no sufficient reason why 
the Court should wind up the company under class 
{vi) of S. 162. Where there is no evidence of persons 
with practical knowledge of the business in question, 
the fact that a public officer, whose duty it is to inter- 
vene in cases where a company’s affairs are not 
conducted in a sound manner, has not taken action 
to wind up the company is, of course, not a deciding 
factor in determining whether a petition for winding 
up by a contributory should be granted or not, but 
it is a fact which is deserving of consideration under 
the just and equitable clause. {Agarwala, J.) 
Sudhiya Nath Bhaduri z;. Bihar National Insurance 
Go., Ltd. 20 Pat. 538=198 I.C. 667=14 RP 
483=8 B.R. 443=23 P.L.T. 23=1942 Como' 
C. 66=A.I.R. 1941 Pat. 603. 


r-S. 163 ( 1 )—Applicability--Keglect to pay— Mean- 

ing of — Bona dispute as to liability and as to nature 

of liability— Refusal by ^ Company to pay—Fetition for 
winding up — Maintainability. 

Where it is by no means clear that there are debts 
due by a Company to persons applying for winding up, 
and the question as to whether there are debts or not 
depends upon many factors which are not admitted 
or undisputed, such matters cannot be gone into 
on a winding up petition based on the neglect of the 
Company to pay its debts under S. 163 (i) of the 
Companies Act. When there is a bona fide dispute 
as to liability and a bona fide dispute as to the nature 
of liability, if such liability be ever found to exist 
the refusal on the part of the Company to pay in 
such circumstances cannot be regarded as a mere 
neglect to pay ^ its debts, and it cannot be held that 
the Company is insolvent by reason of its neglect 
to pay under S. 163. A petition for winding up 
in such a case will not lie and must be dismissed. 
{Harries, C.J. and Din Mahomed, J.) Dnroo Mal 
Aidan & Sons v. Om Press Go., Ltd. (1944) 
Comp. C. 224. ^ \ 

S. 171 — Appeal against company — Penderuy on 

date of winding up order — Leave to prosecute— Kecessity. 

Where at the date of the winding up order, a 
proceeding, namely, an appeal ^ is pending against 
the company, it coiild not, according to S. 171 of the 
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Companies Act, go on without the leave of the Court. 
(Rrmind 7.) Rawat Raj Kumar Singh Benares 
ELxi. IX.R. (1941) All. 175=194 I.C. 57= 
13 R A 467=1941 O.W.N. 200=1941 Comp. C. 
59=i941 O.A. (Supp.) 276=1941 A.L.W. 
103=1941 A.LJ. 23=1941 A.W.R. (H.C,) 1= 
A.I.R. 1941 All. 154. 

— S. 171 — Applicability — Execution proceedings — 

Decree on mortgage — Company party to suit as puisne 
mortgagee — Execution proceedings impleading Bank— Subse- 
quent order winding up Bank — Sanction of winding up 
Court — Necessity for continuing execution proceedings. 

“Proceedings” in S. 171, Companies Act is not 
confined to an original proceeding but covers exe- 
cution proceedings also. Execution proceedings were 
started under a mortgage decree by the decree-holders. 
A Bank, which was a limited company was impleaded 
as a party to the suit as well as the execution, as it 
was a puisne mortgagee, and went into liquidation 
subsequent to the filing of the execution proceedings. 

Held, that the Bank, though a puisne mortgagee 
was not a mere pro forma party, but was a party, 
liable to pay the amount of the mortgage-debt, 
and sanction of the Court which passed the order of 
winding up was necessary under S. 17 1, for the purpose 
of continuing the execution proceedings. {K uppuswami 
Avvar, J.) Gaucut Bank Ltd. v. Mekkat. 1943 
M W.N. 702=56 L.W. 644=1944 Comp. C. 7= 
21*5 I.C 271=17 R.M. 155=A.I.R. 1944 Mad. 
84=(i943) 2 M.L.J. 448. 

Ss. 171 and 229 — Application for leave by 

assignee of decree from Bank prior to liquidation— Official 
liquidator, if can challenge transfer. 

The official liquidator represents all the unsecured 
creditors and it is their right to challenge through 
him a transfer of property belonging to the Bank, if 
the transfer is believed to be fraudulent, and either 
voidable under S. 53 or void under S. 54, Provincial 
Insolvency Act. Where an assignee of a mortgage 
decree from a bank who was an unsecured creditor 
applied for leave to continue proceedings under S. 171 
of the Companies Act on the bank going into liquida- 
tion, it was open to the liquidator to challenge the 
transfer in such an application. (Bennett, andAgarwala 
7J.\ An AND Behari Lal v. Dinshaw and Co. 18 
tuck. 110=200 I.C. 485=14 R.O. 600=1942 
Comp. C. 137=1942 O.W.N. 319=1942 O.A. 
227=A,I.R. 1942 Oudh417. 

Ss. 171 and 230-A (5) — Company— Liquidation 

— Claim by Managing Director — Permission given to 
file suit within specified time — Failure to file suit iri time- 
Effect — Right to prove claim in liquidation proceedings. 

Witre the Managing Director of a limited company 
which is being wound up by Court under a compul- 
sory winding up order, presents a claim against the 
company and asks that his application should be 
treated asan application to file a suit against the 
Official Liquidator under S. 17 1 of the Companies 
Act to prove his claim, and he is allowed time for the 
purpose of filing a suit, if he fails to file the suit 
within the time granted to him, for the purpose, 
and the Court refuses to grant him a further extension 
of time, such refusal amounts to a dismissal of his 
claim, and he cannot turn round and ask the Court 
to change the procedure which he himself considered 
proper and to inquire into his claim and adjudicate 
on it in the liquidation proceedings. (Leach, C.J. 
end Venkataramana Rao, J . ) General Agencies 
AND Trades, Ltd. v. Viswanathan. 200 I.C. 603 
=15 R M. 88=1942 Comp. C. 14=54 L.W. 
275=A.I.R. 1941 Mad. 855=(1941) 2 M.L.J. 
417. 


COMPANIES ACT (1913), S. 171. 
S. 171- 


-Leave— Expiry of time for filing appeal 
Leave to commence an appeal cannot be granti 
under S. 17 1 of Companies Act, when such leave k 
applied for at a time beyond that at which the com- 
mencement of the appeal would become time-barred* 
(Braund,J.) Maharaj Kishore Khanna y. Bena^.1 
Bank, Ltd. l.L.R. (1941) All 565=196 IC 
274=1941 R.D. 557=1941 Comp. C. 290=U 
R.A. 144=1941 A.L.J. 385=1941 O.A (Sudd V 
558 (2)=1941 A.L.W. 681=1941 A.W R cr 
C.) 237=1941 O.W.N. 838=A.I.R. 1941 All 

Ss. 171 and 232 — “Other legal proceeding” 


in S. 1 71 — Meaning of— Crown debts— Reference 
in winding up. See Government of India km 
S. 226 (I). l.L.R. (1945) All. 352. 

S. 171 — Scope — If precludes proceedings being taken 

against servants of the Company. 

There is nothing in S. 171 of the Companies Act 
which precludes action being taken against servants, 
of the Company in as much as they are not the Com- 
pany itself. (Bennett. J.) Raghubar Singh v 
Emperor. 19 Luck. 385=211 I.C. 220=45 Cr.L* 
J. 333=16 R.O. 222=1943 O.W.N. 339=194a 
O.A. (C.C.) 214=A.I.R. 1944 Oudh 147. 

S. 171 — “ Suit” and legal proceeding”— 
Meaning of. 

The word “suit” in S. 171 of the Companies Act 
means a proceeding which is instituted with the pre- 
sentation of a plaint in a Court of original jurisdiction 
The expression “legal proceeding” in this section 
is coupled with “suit” and obviously means proceed* 
ings ejusdem generies, that it to say, original proceedings 
in a Court of first instance, analogous to a suit, 
initiated by means of a petition similar to a plaint. 
It does not include proceedings taken in the course- 
of the suit, nor proceedings arising from the suit 
and continued in a higher Court, like an appeal from 
an interlocutory order or final order passed in 
the suit. (Tek Chand, Monroe and Beckett, JJ.) 
Shukantla V. The Peoples Bank of Northern 
India Ltd. l.L.R (1941) Lah. 760=14 R.L. 
195=197 I.C. 1=43 P.L.R. 505=1941 Comp. 
C.309=A.I.R. 1941 Lah. 392 (F.B.). 

S. 171 — Suit instituted without leave — Lem 


subsequently granted after limitation — Suit, if liable to be 
dismissed. 

A suit instituted against a company in liquidation 
without leave should not be dismissed on that ^01^ 
alone. If leave is subsequently obtained, limitation 
should be calculated in the same way as if the suit h^ 
orginally been instituted with leave. It is immaterial 
whether the leave is granted before or after the 
period of limitation prescribed for the institution of 
the suit has expired. (Tek Chand, Ram Lall, and 
Beckett, JJ.) Nazir Ahmad v. Peoples Bank of 
Northern India, Ltd. l.L.R. (1942) Lah. 517— 
204 I.C. 74=15 R.L. 239=1943 Comp. C. 1« 
A.I.R. 1942 Lah. 289 (F.B.). 

S. Ill— Suit under O. 21, R. 63, C. P. Code, 


against company in liquidation — Leave of Court — If necessary. 

Where in” execution of a decree obtained by a 
company in liquidation, certain property has been 
attached as belonging to the judgment-debtor, and a 
third person has unsuccessfully objected to the att^n* 
ment on the ground that the property belonged to 
him and not to the judgment-debtor, s^h 
cannot bring a suit under O. 21, R. 63, 
against the company for a declaration of his tine 
without having first obtained under^ S. 17 1 01 tae 
Companies Act leave of the Court which had passea 
the winding up order. (Tek Chand, Monroe oM 
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Beckett, JJ.) Shukantla v, The Peoples Bank of 
Northern India, Ltd. I.L.R. (1941) Lah. 760 
=14R.L. 195 (F.B.)=197 I.C. 1=43 P.LR. 
505=1941 Comp. C. 309=A.I.R. 1941 Lah. 
392 (F B.). 

S . 176 ( 1 ) — Construction — Official Liquidator — 

Right to resign — Due cause if to be shown — Due cause 
The words, “ on due cause shown in S. 176 (i) 
of the Indian Companies Act govern the words 
“may resign or be removed by the Court.” The 
acts of resignation or removal are linked together 
and subject to the same condition. An Official 
Liquidator can therefore resign on due cause shown. 
An Official Liquidator cannot be expected to carry 
on the affairs of the company at his own expense 
when there is no prospect whatever of recove^g 
costs from the petitioner in the winding up proceedings 
who cannot be traced. In such circumstances he 
must be permitted to resign and should not be com- 
pelled to continue against his will. {Davis, C.J, 
and Weston, J, ) Mulchand Lilaramsing v. Central 
Agency Corporation. I.L.R. ( 1942) Kar. 501= 
206 I.C. 360=15 R.S. 175=1943 Comp, C. 81 
=A.I.R. 1943 Sind 84. . 

S. 178 — Praperfy of company — If vests 

in liquidator. 

Under S. 178 of the Companies Act, the Offi- 
cial Liquidator should take into his custody or 
under his control all the assets of the company, 
but the company's property does not vest -in 
the liquidator. {Young, CJ. and Sale, J.) Ram 
Rakha Mal and Sons v. Surindar Singh. 
I.L.R. (1941) Lah. 680=195 I.C. 511=1941 
Comp. C. 50=14 R.L. 76=43 P.L.R, 33 
=A.I.R. 1941 Lah. 134. 

S. 179 (f) — Liquidator — Power of at- 
torney agent of — Authority to endorse promis- 
sory notes — Ratification by liquidator — Permissi- 
bility. Sankamma Hengsu V. Anantha Ka- 
MATH. [See Q.D„ 1936-'40, Vol. I, Col. 2058.] 
192 I.C. 103=13 R.M. 537, 

S. 179 — Official liquidator — General duties 

and powers — Application to Court — When to be 
made. 

Generally all ordinary questions arising in the 
liquidation of a company are decided by the 
official liquidator himself. He ordinarily ap- 
plies to the Court only when some special ques- 
tion of law arises or when he wishes a direction 
from the Court on a general question of policy. 
If this procedure is followed, an application 
under S. 183 (S) of the Companies Act will 
lie from the order of the official liquidator to 
the Court instead of the Court itself deciding 
the matter in the first instance. S. 179 of the I 
Act lays down what powers may be given to 
the official liquidator. (Davies.). Mathura ' 
Prasad v. The Rajputana Films Co., Ltd. 
1943 A.M.L.J. 21. 

S. 184 — ^Reraoval of name from share 

register — Right to — Sale of shares to company 
itself— Effect — Incapacity of company to pur- 
chase own shares — Foreign company — ^Rule as to. 
See Companies — Purchase of own Shares. 
55 L.W. 653. 

S. 184 — Share in company ^ allotted to, 

and registered in name of minor girl on appli- 
cation by father as guardian — Company going 
into liquidation — Minor or fathdr — If can be 
placed on list of contributories. 
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An application was made by one P, as guar- 
dian of his minor daughter for shares in a com- 
pany and the company issued shares to and re- 
gistered shares in the name of the daughter, des- 
cribing her as a minor. When the company went 
into liquidation, the Official Liquidator claimed 
against the minor for contribution, but she^ 
through her father and guardian, set up her 
minority and disclaimed personal responsibility. 
The Official Liquidator then claimed that her 
father, P, who signed the application must be 
deemed to have contracted for the shares and 
should be placed on the list of contributories. 
There was no suggestion that the company were 
unaware of the daughter's minority ; on the 
other hand they knew that they were being in- 
vited to contract with a minor and thought fit to 
contract with the minor. There was nothing on 
record to show that the father had at any time 
intended to become a subscriber of the company 
and there was no evidence that any of his money 
was used for the purpose. 

Held, (1) that the contract was void in law. 
On the face of it, the contract was made by both 
sides under complete misapprehension as to the 
law, but no misapprehension as to the facts. The 
father P, could not be held to have contracted 
under an alias and could not therefore be placed 
on the list of contributories. {Mockett and 
Kunhi Raman, IJ.) Palaniappa Mudaliar v. 
Official Liquidator, The Pasupathi Bank 
Ltd., Coimbatore. I.L.R. (1942) Mad. 875= 
201 I.C. 731=15 R.M. 383=1942 Comp. C. 
89=A.I.R. 1942 Mad. 470=55 L.W. 200= 
1942 M.W.N. 252=(1942) 1 M.L.J. 425. 

Ss. 185 and 188 — ^Direction to refund 

moneys paid — ^Jurisdiction of Court — ^Limits. Offi- 
aAL Liquidators, Gorakhpur Electric Supply 
Co., Ltd. v. Siemens (India), Ltd. [See Q.D., 
193.6-'40, Vol. I, Col. 3310.] I.L.R. (1940) 
All. 730=192 I.C. 72=13 R. A. 293. 

S. 186 — Calls prior to liquidation — Nature 

of liability in respect of, after liqudatioru--Juris- 
diction of Court to interfere with liquidator's 
right thereto. 

When there has been a valid call prior to liqui- 
dation and the date for its payment has passed^ 
it becomes a debt due from the shareholder to 
the company and is just like any other debt. 
When subsequently the company goes into liqui- 
dation, that debt becomes an asset of the com- 
pany which have to be realised by the liquidator. 
It has lost its character as a call and become a 
debt and as such is realisable by the liquidator 
as any other debt or asset. The Court has no’ 
jurisdiction at all to question the propriety of 
liquidator seeking to get in a debt due to the 
company prior to the liquidation under S. 186 of 
the Companies Act. fBraund, J.) The Public 
Benefit Provident Insurance Society, Ltd. In 
the matter of . I.L.R. (1942) A. 26=199 I.C.* 
663=1942 A. L.W. 17=1942 O.A. (Supp.) 6l 
(2)=14 R.A. 397=1942 A.L.J. 47=1942 A.i 
W.R. (H.C.) 4=A.I.R. 1942 A. 136. 

S . 186— If deprives contributory of right 

to claim set off. See 1940 Dig., Cbl. 366. Shri 
Nath Shah v. Official Liquidator. [See Q. 
D., 1936-40, Vol. I, Col. 3310;] I.L.R. (1941)' 
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COMPANIES ACT (1913), S. 186. 

All. 153=1941 A.L.W. 12=192 I.C. 357=13 
R.A. 311=1941 O.A. (Supp.) 1. 

S. 186 (1) — K mandatory — Refusal by 

Court to make an order under S'. 186 (1) — Re- 
medy of liquidator. Shri Nath Shah v. Offi- 
cial Liquidator. fSc’c Q.D., 1936-’40, Vol. I, 
Col. 3311.] I.L.R, (1941) AIL 153=1941 A. 
L.W. 12=192 I.C. 357=13 R.A. 311=1941 
O.A. (Supp.) 1. 

S. 186 (2) — Set-off — Discretion of Court 

— Debt in respect of calls — If can be set-off. 

By virtue of S. 186 (2) of the Co-mpanies Act, 
it is wholly discretionary in a Court whether any 
set-off can be allowed. It is now clear beyond 
any doubt and as a fixed judicial principle that 
the Court never allows a person to whom the 
company is indebted to set-off that indebtedness 
against what is due from him as a contributory 
in respect of calls. It is other wise where the 
two debts are o’l a purely commercial nature. 
But where the debt of the company is in respect 
of calls, the set-off is never available to a contri- 
tutory. {Braund, J.) The Public Benefit 
Provident Insurance Society. Ltd., In the mat- 
ter of, I.L.R. (1942) A. 26=199 I.C. 663 
=1942 A.L.W. 17=1942 O.A. (Supp.) 61 
(2)=14 R.A. 397=1942 A.L.J. 47=1942 A. 
W.R. (H.C.) 4=A.I.R. 1942 A. 136. 

Ss. 191 and 229 and Madras Company 

Rules, Rr. 83 and 91 — Scope — Delay in filing 
proof of claim — Effect — Porcocr of Court to al- 
low claim — Desirability of amending R. 91 to 
bring it in consonance with Ss. 191 and 229. 

So long as justice can be done to a creditor 
■without disturbing the dividend already declared 
or paid, there is no reason why he should be 
prevented from getting his dividend merely be- 
cause of failure to file proof of claim within the 
time limited by the notice under R. 83 o*e the 
Rles framed by the Madras High Court under 
the ^Companies Act The delay in filing the affi- 
davit of proof of a claim can be excused under 
R. 91 of the rules. On a literal reading of R. 91, 
as it now stands, it would seem that unless a cre- 
ditor satisfies the Court that owing to ignorance 
or want of notice he did not file proof of his 
debt, his claim cannot be admitted. It is desir- 
able that R. 91 should be amended on the lines 
of R. 65 of the English Bankruptcy Act or ?•. 
72 of the Presidency Towns Insolvency Act, a.s 
u would be in consonance with the provisions of 
bs. 191 and 229 of the Companies Act {Venkata- 
ramana Rao, J.) Rajakumari v. Motion Pic- 
TURE Producers Combine, Ltd. 204 I.C. 164= 
15 R.M. 705=55 L.W. 99=1942 M W N 
347=1942 Comp. C. 113=A.I.R 1942 Mad 
349=(1942) 1 M.L.J. 182. 

299. ^ ^79=13 R. C. 

,195~-Depositions under—Nature of— 
ceedino-s to them in other pro- 

nxl feiMAp ^ Brothers (1937), Ltd. Su- 

299. S79=13 R. C. 


COMPANIES ACT (1913), S. 202. 

“T 196— Ex parte order for public exami- 
nation of directors— If can be made— Notice be- 
fore order — Necessity. 

There is nothing in the rules under the Com- 
panies Act which requires notice of applications 
under S. 196 of the Act to be given to the direc- 
tors of a Company before the Court can pass an 
order directing their public examination An cv 
parte order can there Core be made. (Lakshmam 
Kao and liorwill, JJ.) Chokkalingam Chet- 
TiAR V. Officl\l Liquidator. I.L R nq44\ 
Mad. 540=211 I.C. 436=16 R.M. 530=56 L 
W. 648=1943 M.W.N. 716 (2)=1943 Comp 
C. 263=A.I.R. 1944 Mad. 87=(1943) 2 M 
L.J. 499. ^ 

S. 196 — Public examination of directors 

—Order for— Grounds— Allotment of shares in 
consideration of promissory notes in contraven- 
tion of Articles — If justifies order. 

Where the lending of monies on the shares of 
a banking Company is_ expressly prohibited by 
the Articles of Association, the allotment of 
shares in consideration of promissory notes exe- 
cuted by the shareholder is a contravention of the 
provisions of the Companies Act and contrary to 
the Articles of Association. It suggests fraud 
and would therefore justify the public examina- 
tion of the directors of the Company. {Laksh- 
mana Raa and Horwill, JJ.) Chokkalingam 
Chettiar V. Official Liquidator. I. L. R 
(1944) Mad. 540=211 I.C. 436=16 R. M. 
530=56 L.W. 648=1943 M.W.N. 716 (2) 
=1943 Comp. C. 263=A.I.R. 1944 Mad. 87 
=(1943) 2 M.L.J. 499. 

S. 201 — Procedure — Order by Court 

under Companies Act — Enforcement by another 
Court — Transfer of order by Court — Necessity- 
Production of certified copy—Sufficiency—C. P. 
Code, S. 39 — AppUcability, 

S. 201 of the Companies Act provides its own 
special procedure and has to be followed. The 
procedure prescribed by S. 39, C. ?. Code, is not 
applicable ; an order made by a Court under the 
Companies Act can be enforced by another Court 
on the production of a certified copy of the order 
in the Court which is asked to enforce it. It is 
not necessary that the order should be transfer- 
red b}^^ the Court which made it to the Court 
W’hich is asked to enforce as in the case of de- 
crees under S. 39, C. P. Code. Where special 
provision is made in a special statute, that spe- 
cial provision excludes the operation of a general 
provision in the general law. {Davis, C.J. and 
Wdston, I.) Golden Provident Funds Society, 
Ltd., Karachi v. Naratn Deoomal. I. L. R. 
(1942) Kar. 504=207 I.C. 275=16 R. S. 
19=1943 Comp. C. 83=A.I.R. 1943 Sind 
89. 

•; S. 202 — Appeal against compulsory wind- 

ing up order — Parties — Company not impleaded 
as such — Director shareholders made parties. 

An appeal against a compulsory winding tip 
order is not incompetent merely by reason of the 
fact that the company as such has not been im- 
pleaded as a party, when it is in fact substantially 
represented before the Court by its director share- 
holders, all of whom are parties to the appeal. 
{Young, C.J. and Sale, J.) Ram Rakha Mad 
AND Sons v. Surindar Singh. I.L.R. (1941) 
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COMPANIES ACT (1913), S. 202. 

Lah. 680=195 I.C. 511=14 R.L. 76=1941 
Comp. C. 50=43 P.L.R. 33=A.I.R. 1941 
Lah. 134. 

S. 202 — Appeal against compulsory wind- 
ing up order — Parties — Official liquidator — If 
necessary party. 

The Official Liquidator is not a necessarj^ party 1 
to an appeal against a compulsory winding up | 
order. On the other hand, it is desirable that i 
as a general rule, he should be made a party to I 
such appeals -in order to prevent possible collusion j 
amongst interested parties and to ensure that all 
the necessary facts are laid before the Court and 
that the proceedings are conducted according to 
law. (Young, CJ. and Sale, /.) Ram Rakha 
Mal and Sons v. Surindar Singh. I. L. R. 
(1941) Lah. 680-195 I.C. 511=14 R.L. 76 
=1941 Comp. C. 50=43 P.L.R. 33=A. I. R. 
1941 Lah. 134. 

202 — Scope — Order directing public 

examination of directors — Appeal — Competency, j 

The terms of S. 202, Companies Act are very 
wide, and wide enough to cover an order direct- | 
ing public examination of the directors of a I 
Company in liquidation and hence such an order | 
is appealable. (Lakskmana Rao and Horwill, I 
JJ.) Chokkalingam Chettiar V. Official Li- 
quidator. I.L.R. (1944) Mad. 540=211 I. 
C. 436=16 R.M. 530=56 L.W. 648=1943 M. 
W.N. 716 (2)=1943 Comp. C. 263=A.I.R. 
1944 Mad. 87=(1943) 2 M.L.J. 499. 

S. 202 — Scope — Order fixing remunera- 
tion of legal practitioner for services rendered to 
liquidators in winding up — Appeal — Competency. 

An order by a Court winding up a company 
fixing the amount of remuneration payable to an 
advocate for legal services per’fornied by him to 
the Liquidators of the company which is being 
wound up is not an order made or given in the 
matter of the winding up of the compan 3 ’ within 
the meaning of S. 202 of the Companies Act, 
and therefore no appeal Iks from such an order. 
It is of the nature of a ministerial order settling 
a dispute arising in the establishment employed 
under the Liquidators as machinery for effecting 
the winding up of the company. (Davis, C.J. 
and Weston, J.) Tilokchand Chatomalz^. Sind 
Hindu Provident Funds Society. I. L. R. 
(1942) Kar. 496=206 I.C. 177=15 R.S. 163 
=1943 Comp. C. 77=A.I.R. 1943 Sind 82. 
Ss. 209 and 209-A to H — Creditors’ vo- 
luntary winding up — ^Provisions not complied with 
— Procedure to be ’followed. Light of Asia 
Insurance Co., Lm, In re. [See Q.D., 1936- 

’40, Vol. I, Col. 3311.] 192 I.C. 222=13 R.C. 
303=1941 Comp. C. 75=A.I.R. 1941 Cal. 
30. 

S . 216 — ^Discretion of Court — Company in 

voluntary liquidation— Liquidator’s application to 
Court to enforce calls upon contributories — ^Power 
of Court — Direction to file suits. See Companies 
Act, Ss. 156, 212 and 216. (1941) 1 M.L.J. 
369. 

— — S. 216 — ^Right to apply— Company in vo- 
luntary liquidation — Application by Registrar of j 
Joint Stock Companies for removal of liquidator I 
and appointment of another by Court — ^Maintain- I 
ability. Peoples International Travel, Educa- | 
TION AND CoMMERaAL Co., Ltd., In rd. [See Q. I 


COMPANIES ACT (1913), S. 229. 

D., 1936-’40, Vol. I, Col. 3311.] I.L.R. (1941) 
Bom. 39=192 I.C. 595=13 R.B. 263=A.I.R. 
1941 Bom. 25- 

S. 227 (2) — Applicability — Conversion of 

unsecured deposit accoitnt into security deposit 
account during pendency of liquidation proceed- 
ings — If amounts to disposition which is void — If 
would be sanctioned by Court. 

Where during the pendency of winding up 
proceedings a Bank agrees to employ a cashier 
and to transfer his unsecured deposit with the 
Bank into a security deposit and does so trans- 
fer it, the whole transaction is void under S. 
227 (2) of the Indian Companies Act as a dis- 
position by the Company of its property made 
after commencement of winding up. Inasmuch 
as the cashier obtained an undue advantage over 
his fellow creditors, the Court would not vali- 
date the disposition by giving it its sanction. 
(Braiind, J.) Ram Lal v. Official Liquidator, 
Benares Bank, Ltd. I.L.R. (1942) A. 86= 
200 I.C. 61=14 R.A. 407=1942 Comp. C. 
170=1942 A.L.J. 78=1942 O.A. (Supp.) 62 
(1)=1942 A.W.R. (H.C.) 7=1942 A. L.W. 
21=A.I.R. 1942 A. 141. 

S. 227 (2) — Validation of payments un- 
der — Principles upon wffiich Courts should act. 
OFFiaAL Liquidators, Gorakhpur Electric 
Supply Co., Ltd. v. Siemens (India), Ltd. [See 
Q.D., 1936-’40, Vol. I, Col. 3311] I. L. R. 
(1940) All. 730=192 I.C. 72=13 R.A. 293. 

S. 229 — Applicability — Garnishee order on 

bank under O. 21, R. 46 (3) in execution of de- 
cree against depositor — Failure to pay money in- 
to Court — Bank subsequently ordered to be wound 
up — Subsequent application under 0. 21, R. 63-B, 
C. P. Code — Effect — Right to preferential pay- 
ment — ^Levy of execution against liquidator — 
Permissibility — Procedure. See C. P. Code, O. 
21, R. 46 (3). 21 Pat. 287. 

S. 229 — Bank — Liquidation — Set off — 

Debt due by A to Bank — Security given by third 
party to Bank in shape of fixed deposit in Bank 
— Right to claim set off. 

There can be no set off of claims under S. 
229 of the Companies Act when there are no 
mutual dealing's. A Bank lent a sum of 
Rs. 2,000 to the applicant on a promissory note 
dated 7 — 10 — 1936. As the Bank was not wil- 
ling to lend without security, S, the mother- 
in-law, offered to give security and gave as 
security a sum of Rs. 4,300 which she had in 
fixed deposit in the Bank under a fixed deposit 
receipt. This receipt was handed over to -the 
Bank along with a letter under which 5* autho- 
rised the Bank to set off at any time the whole 
or any portion of the said deposit and interest 
accrued thereon towards the loan granted to the 
applicant at any time the Bank deemed it ne- 
cessary. Before the fixed deposit matured^ the 
Bank went into liquidation and the applicant 
claimed to set off the amount due by the Bank 
to ^ against the amount due by him. S also 
filed an affidavit expressing her willingness to 
the set-off. 

Held, (1) that there were no mutual deal- 
ings in the case which would entitle the appli- 
cant to claim a set-off under S. 229, Companies 
Act; (2) that though the Bank had a right to 




COMPANIES ACT (1913), S. 229. | 

set-off, the applicant could not say that he had I 
a right to claim a set-off; (3) that having 
regard to the equity of the case, the 
Bank should adjust the dividend payable 
under the deposit receipt towards the 
amount due and recover only the balance. 
{V enkataramana Rao, I.) Samuel v. Offi- 
cial Liquidators^ T. N. ck Q. Bank, Ltd, 198 
I.C. 578=14 R.M. 463=1941 M.W.N. 363 
=A,I.R, 1941 Mad. 622=(1941) 1 M.L.J. 
818. 

S. 229 — Company — Winding up — Set off 

— Amount due to company by partners of firm — 
Amount due by company to one partner — Set-off. 

Under the Indian law every case o*f a joint 
promise is treated as a joint and several pro- 
mise. If a debt is incurred by the members of 
a partnership they are jointly and severally lia- 
ble. If A and B, members of a hrm, sue C, 
C cannot set-off a debt due by A alone, where- 
as if C sues A and B, A can set-off a debt due 
by C. Where the liability of the partners is 
joined and several in a claim to enforce that 
joint and several liability, it is open to the 
partners to set-off a debt due to them. The 


COMPANIES ACT (1913), S. 230. 

=16 R.L. 77=46 P.L.R. 1=1943 i.x.R Qgo 
=1943 Comp. C. 163=A.I.R. 1943 Lah. 228 
(S.B .) . 

S . 229 — Liquidation of company-income^ 

I tas assessment zvhicJi had become final, if can 
\ he reopened. ^ 

I Where an assessment under S. 23 (4) of the 
; Income-tax Act has been made in respect of 
: a company and it had also become final as 
I against the firm and the company subsequently 
; goes into liquidation, the assessment cannot be 
: reopened ordinarily. There could be an inter- 
; fercnce with the. assessment only if there is 
! reason to think that the assessment was vitiated 
i by fraud. The case of a judgment-debt stands 
; on a different footing, interference being al- 
lowed only becau.se of the possibility of fraud. 
(Bennett and Ghulam Hasan, JJ.) Dinshaw 
& Co. v. Income-tax Officer, Lucknow 16 
Luck. 599=192 I.C. 856=1941 A. W R 
(C.C.) 86=1941 O.L.R. 237=1941 I.T r‘ 
,215=13 R.O. 411=1941 Com. C. 147=194i 
I O.W.N. 118=1941 O.A. 129=A.I.R. I 94 I 
I Oudh 260. 


rule of set-off in bankruptcy does not rest on 
the same principle as the right of set-off bet- 
ween solvent parties, because the principle is 
wider. ](V enhataramam Rao, J.) Machado v. 
Official Liquidators, T. N. & Q. Bank, Ltd. 
200 I.C. 17=14 R.M. 650=53 L.W. 560 
=1941 M.W.N. 358=1941 Comp. C. 221= 
A.I.R. 1941 Mad. 654. 

S. 229 — Company wound up — Assessment 

under S. 23 (4), Incomd-tax Act — Liquidation 
Court, if can go behind assessment — Onus of 
proof. 

An assessment made by the income-tax autho- 
rities including an assessment made under S. 23 
1(4) of the Income-tax Act, is a determination 
made according to law of the taxable income of 
the assessee. In many ways an assessment is 
similar to a decree or judgment. A judgment is 
prima facie evidence of the debt but not conclu- 
sive._ In cases where the facts give rise to a 
suspicion that there_ is no real debt, the Court 
can go behind the judgment or decree, but the 
onus of showing that the judgment or decree 
does not represent a real and valid debt, rests 
on those who seek to challenge it. That rule 
appHes with equal force to assessments and a 
liquidation court can in proper cases go behind 
assessments though the latter are prima facie 
evidence that certain income was earned and 
that ^an amount of tax is due. The onus of 
proving that the assessment does not represent 
the real taxable income rests on the liquidator, 
and i'l the latter fails to discharge the onus the 
assessment must stand. The liquidation court is, 
^erefore, not right in rejecting the claim of the 
Commissioner of Income-tax without investiga- 
tion on the ground that the mere production of 
the assessment by him is not sufficient proof. 
It should treat the assessment as prima facie evi- 
dence and permit the liquidator to rebut it, if he 
can, by producing documents or such other evi- 
dence as might be in his possession. (Harries, 
L.J., Abdul Rashid and Beckett, fj.) Governor 
General IN Council v. Sargodha Trading Co., 
Ltd. I.L.R. (1943) Lah. 706=208 I.C. 17 « 


S. 229 — Trust or agency-^Customer 

having account zvith Bank at A branch paying 
cheque at B branch for collection and trans- 
mission to A branch — Bank suspending payment 
after collection of amount hut before trans- 
mission to A branch — Rights of customer. 

A cheque was handed over to the Bombay 
Branch of the T. N. and Q Bank by a com- 
pany which had a current account with the 
Bank’s branch at N in the Travancore State 
for collection and remission to the branch at 
AT. The Bombay branch collected the cheque, 
but before it could send the amount to the 
branch at N, the Bank suspended payment and 
went into liquidation. 

Held, that as the money had not got into 
company’s account at N, the Bank’s position 
was that of an agent holding his principal's 
moneys and not that of debtor and creditor. 
Although the branches might be the agencies of 
one principal firm, they might be regarded as 
distinct trading bodies for certain special pur- 
poses of banking business. As the money never 
got to the branch at N, it belonged to the com- 
pany and the company’s money could not be 
used for paying the Bank’s creditors.^ The 
liquidator was therefore bound to pay it over 
to the company. (Leach, CJ. and Byers, J.) 
Indian Hume Pipe Co., Ltd. v. T. N. & Q- 
Bank, Ltd. I.L.R. (1943) Mad. 187=206 
I.C. 520=15 R.M. 997=55 L.W. 430=1942 
Comp. C. 124=1942 M.W.N. 529=A.I.R. 
1942 Mad. 646= (1942) 2 M.L.J. 128. 

S. 230 — Income-tax becoming^ ^ payable 

after winding up — If entitled to priority. 

The income-tax which has become due and 
payable by a company after the winding up 
order has been made is not a debt for which 
priority can be claimed. (Harries, C.J., Abdul 
Rashid and Beckett, JJ.) (Governor General 
IN CouNat V. Sargodha Trading Co,, Ltd, 
I.L.R. (1943) Lah. 706=208 I.C. 17=16 R. 
L. 77=46 P.L.R. 1=1943 I.T.R. 368=1943 
Comp. C. 163=A.I.R. 1943 Lah. 228 (S. 
B.). 
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COMPANIES Act (1913), S. 230. 

■ S. 230 — Security deposit of managing 

agent — If a trust fund — Test. 

The managing agents o£ a company deposit- 
ed in the general accounts of the company a 
sum of money as security for the fulfilment of 
their obligations under the agreement appoint- 
ing them. They were to get interest on it and 
to have a second charge on the machinery and 
other assets of the company. Winding up o‘f 
the company was ordered. The managing 
agents claimed that their deposit was a trust 
fund and not assets of the company and should 
be returned to them. 

Held, that the fair test whether such a sum 
of money was to be held as a trust fund or not 
was to ask whether, in the oircumstance,s, it was 
intended that it should remain a segregated 
fund, or whether it should, on payment, become 
the property of the company and be compensat- 
ed for by the company’s express or implied 
■covenant to repay it, in exactly the same w^ay 
as the customer’s deposit in a bank creates the 
relationship of debtor and creditor. The circum- 
stance that it passed into the general assets of the 
company and was utilised by them for their 
general expenses and that interest was to be 
paid on it and that it was to be a second charge 
•on the machinery, etc., o’f the company, clearly 
indicated that it was never intended to be kept 
aside in trust for the managing agents. (Ganga 
Nath, /.) Maheshwari Chunni Lal v.- Offi- 
aAL Liquidator of the Indra Sugar Works, 
Ltd. I.L.R. (1942) A. 242=199 I.C. 122 
=14 R. A. 343=1942 O.A. (Supp.) 95=1942 
Comp. C. 75=1942 O.W.N. 71=1942 A.L. 
W. 76=1942 A.W.R. (H.C.) 44=1942 A.L. 
J. 75=A.I.R. 1942 A. 119 (F.B.)'. 

S, 230 (1) (b) and (2) (b)— Effect of 

— Salary of employee — Priority over floating 
charge on hook debts. 

On the winding up of a company an emplo- 
yee is, by virtue of S. 230 (1) (b) and (2) 
Xb) of the Companies Act, entitled, in respect 
of salary to the extent of Rs. 1,000, to priority 
of payment as against the holder of a floating 
charge created by a debenture over the book 
debts of the company, from the proceeds o’f 
such book debts. , {Leach, C.J. and Hap pell, /.) 
Parthasarathy V. Madras Publishing House, 
Ltd. 53 L.W. 513=1941 M.W.N. 444=1941 
Comp. C. 218=A.I.R. 1941 Mad. 586= 
(1941) 1 M.L.J. 577. 

— — S. 231 — Date of insolvency — Period of 
three m^onths under S. 54, Provincial Insolvency 
Act — Computation of — Voluntary liquidation fol- 
lowed by compulsory winding up — Crucial date. 

Where a voluntary winding up is followed by 
a compulsory winding up by the Court, the 
former is superseded on account of the incon- 
sistency between the provisions which relate to 
the two ^ forms of winding up. In such a case 
the crucial date for determining the period of 
three months under S. 54 of the Provincial In- 
solvency Act, is the date of the presentation of 
the petition to the Court for winding up. The 
presentation of the petition is the act of insol- 
vency and not the prior resolution of the com- 
pany for voluntary winding up. (Krishnaswami 
Ayyangar and Kunhi Raman, JJ.) Chenna- 
kesava Aiyangar V. Qkficial Liquidator. 


COMPANIES ACT (1913), S. 235. 

I. L.R. (1943) Mad; 353=207 I. C. 202= 
16 R.M. 56=55 L.W. 731=1942 M.W.N. 
671=A.I.R. 1943 Mad. 54=(1942) 2 M.L. 

J, 583. 

S. 234 — Consent-order — Power of Court 

to pass and enforce by execution — Suit challeng- 
ing correctness of Coiirfs orders— Permissibi- 
lity. 

Under S. 234 of the Companies Act, a wind- 
ing-up Court has power to pass a consent order, 
and if such order provides for execution against 
a guarantor, the Court has jurisdiction to en- 
force the order by execution. It is not per- 
missible to call into question the correctness of 
the decisions of the Court in a separate suit. 
{Derbyshire, C.J, and Panckridge, J.) Pro- 
BODH Lal V. Chandanmull. 46 C.W.N. 98 
=1942 Com. C. 55. 

; S. 234^ — Trust monies — Disappearance — 

Claim entered as preferential claim under S. 
234 — Effect Dinshaw and Co. v. Krishna 
Piary. [See Q.D., 1936-’40, Vol. I, Col. 3312.'] 
16 Luck. 241=1941 Comp. C. 138=191 I.C. 
178=A.I.R. 1941 Oudh 126. 

— ; — I — S. 235 — Applicability — Misfeasance — 
Signing prospectus withoitt enquiry — Director 
resigning before commencement of business — 
Liability of. 

Where a director of a company signed a pros- 
pectus without caring to ascertain what the 
antecedents of the other directors were or how 
the company was going to be worked or who 
the partners of the firm of managing agents 
were, but nearly 12 days before the declaration 
under S 103 of the Companies Act was sent to 
the Registrar of Joint Stock Companies and be- 
fore the company commenced business he re- 
signed. 

Held, that in the circumstances it could not be 
said that he was guilty of any misfeasance by 
reason of which any pecuniary loss was sus- 
tained by the company. (Venkataramana Rao 
and Horwill, JJ.) Subbayya v. Machayya. 
204 I.C. 425=15 R.M. 753=55 L.W. 165= 
1942 Comp. C. 102=A.I.R. 1942 Mad. 365 
=(1942) 1 M.L.J. 207. 

S. 235 — Powers of Court — Books in 

possession of manager of company — Order for 
delivery to liquidator — Power of Court to pass. 
Gk)PALASWAMI GOUNDER V. KrISHNASWAMI 

Gounder. [See Q.D., 1936-^40, Vol. I, Col. 
3312.] I.L.R. (1941) Mad. 120=195 I.C. 
261=14 R.M. 161=A.I.R. 1941 Mad. 53. 

S. 235 — Scope — Misfeasance — Liability 

for non-feasance — Director becoming such by 
gift of shares and acting as such negligently — 
Liability of. 

S. 235 of the Companies Act does not prima 
facie exclude non-feasance. The section would 
apply to every act whether of commission or 
omission which is a breach of duty to the com- 
pany in consequence whereof loss to the com- 
pany results. To become a director of a com- 
pany by accepting a gift of shares without pay- 
ing for them is a misfeasance. Where such a 
person continues to act as a director, and, in 
spite of the auditor’s report exposing the fraud 
of the company does not make any enquiries or 
take steps, but joins in a resolution condemning 
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the auditor’s report and si<?ns the balance sheet 
sanctioninq- the reninticration to the managing 
agents, he is guilty of gross and wilful^ negli- 
gence and dearly of misfeasance under S. 235. 
7Vcnkafaramaua Rao and Honvill, //.) SuB- 
BAYVA V. MAcr-rAYVA. 204 I.C. 425=15 R. 

M 753=55 L.W. 165=1942 Comp. C. 102 
=A.I.R. 1942 Mad. 365=(1942) 1 M.L.J. 
207. 

S. 235 — Scope— Misfeasance _ proceed- 
ings against liquidator — Death of liquidator ■ 
Continuance of proceedings against legal re pre- 
sen tatives — P erm issihiUty. 

S. 235 of the Companies Act cannot he ap- | 
plied against the personal rct>resentativcs of_ a i 
deceased liquidator, ft is concerned only Yutli 
an inquirv into the conduct of the ofiiocrs or the 
company *in relation to the company’s property; | 
it ^vas never intended to involve the Couit on 
an application under the section in an inquiry 
relating to the c.statc of a deceased ^ person. 
Where pending proceedings against a liquidator 
under S. 235 for misfeasance the liquidator dies, 
siicli proceedings cannot he continued against 
his legal representatives. (Pcaumoiit, CJ, and 
Rajadhyahsha, I.) Mantt.at. Brijlal t/. Vantoa- 
VA^PAS' C. Tadav. I.L.R. (1944) Bom. 284 
=216 I.C. ‘313=17 R.B. 143=1944 Comp. C. 
147=46 Bom.L.R. 391=A,I.R. 1944 Bom. 
193. 

S, 2 Z 6 ^ApprLcahility— Director or offi- \ 

(•Qf — Company — Voluntary liquidation — Director 1 
and Secrc'tary appointed liquidator — Palsificcrfion 
of accounts and false returns — Offence Direc- 
tor— If ceases to he such on appointment as li- 
quidator. . 

A Bank, which was a runited company hav- 
ing gone into voluntary liquidation, the secretary 
who was also a director was appointed as the 
liquidator. As such he had to .send periodical 
returns under S. 244 of the Companies Act. He 
was convicted on charges under S'. 236 and S. 
282 of the Companies Act for falsifying the 
accounts and for sending false returns. 

Held, (1) that any wrongful act done by him 
as liquidator was a wrongful act by him as an 
officer of the company, so as to render him 
liable under S. 236, and that by his mere ap- 
pointment as liquidator he did not cease to be 
a director so as to escape liability as director; 
and therefore whether as director or officer, S. 
2^ would apply to him; (n) that he was also 
properly convicted under S . 282, though he may 
not have been legally appointed as a liquidator 
owing to V/ant of quorum at the meeting at 
which he was appointed liquidator. XHorwill, 
J.) Rangai Gounban, In re. 206 I.C. 362 
=15 R.M. 978=44 Cr.L.J. 503=55 L. W. 
410=1942 M.W.N. 433=1942 Comp. C. 198 
=A.I.R. 1942 Mad. 702=(1942) 2 M.L.J. 
140. 

S. 237 — Scope—^Complaint to Court hy 

private party — If barred. 

There is nothing in law to prevent a. private 
person making a complaint to a Court of offen- 
ces under the Companies Act or the Penal Code 
against directors or officers of the company in 
relation to the company even if the company 
is being wound up. (Davis, C.L) Emperor v. 
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Vtshwanath. 198 I.C. 95=14 R.S. 134=4J 
Cr.L.J. 304=1942 Comp. C. 51=A. I. R. 
1942 Sind 9. 

■S. 237 — Scope — If limited to offences 


under Act. 

The wdiolc scheme of S. 237 of the Compa- 
nies Act appears to be enabling rather than 
mandatory or exclusive. The Court may order 
the liquidator to prosecute or refer the matter 
to the Registrar. The Registrar may refuse to 
prosecute and the liquidator with the previous 
sanction of the Court may prosecute, but it does 
not appear that the section is limited to the 
criminal liability of directors under the Com- 
panies Act that is, to special offences created 
under the Act. (Davis, €J.) Emperor r/. Vish- 
WANATH. 198 I.C. 95=14 R.S. 134=43 Cr. 
L.J. 304=1942 Comp. C. 51=A.I,R. 1942 

^ ^Ss. 238-A (1) (b) and 2S2-A— A p plica- 


hilify-^Managmg Agent of Bank—Liqmdaim 
proceedings— FaUiire to deliver property to offi- 
cial Liquidator— Offence— Burden of proof. 

Tn a prosecution on a charge under S. 238-A 
(1) (h) of the Companies Act, the prosecution 
has to prove that the accused had in his cus- 
tody or under his control, property of the com- 
pany at the time wlicn the company was being 
wound up. Tn the absence of evidence to prove 
the same, he cannot be convicted.^ But if there 
is evidence to show, or an admission by me 
accused, that property of the company was with 
him or in his possession, and that he has wrongty 
withheld them by not delivering them to ^ the 
Official Liquidator, he is liable to be punished 
for an offence under S. 282-A. 

Avvar, /.) yEERAPPAN, In re. 1944 M-W.N. 
272=57 L.W. 276=1944 Comp. C. 149-217 
I C 306=46 Cr.L.J. 347 A.I.R. 1944 Mad. 
424=(1944) 1 M.L.J. 390. 

S. 244-A — Madras Company Rules, K> 

()(i^Sco\pc and effect of— Official Liquidator-^ 
Presentation of cheque for payment to Bank 
cash— Duty of Bank— Payment over the cornier 
and misappropriation by payee— LiaUUty of bank 
making payment for negligence. rttui? 

A cheiiuc drawn on a Bank in 
Official Liquidator in O. P. No S of 1939 or 
order ” was presented to the Bank by M.R. for 
payment over the counter. The 
■ins for the order of appointment of 
Liquidator and perusing the same, paid him me 
amount of the cheque. M.R. misappropriated the 
amount and he was removed' 'rrom .the 
of Official Liquidator. Tlie new Official Liqui- 
dator who was appointed to succeed ^ 
the Bank for recovery of the amount alleges 
that the Bank was negligent in_ paying 

amount to M.R. over the counter, instead of in 

sisting on presentation of the cheque throng 
a Bank and payment into a Bank accoun , 
Held. (1) that under S. 24^A of the 
panics Act and R. 66 of the Ma^as , 
Rules, it was incumbent on the 
dator to open a Bank account and to get w 
cheques received by him in the , 

dation collected- and ’ cached through such h^ 
account, and the Bank on which the ch q 
drawn should be deemed to he aware ^ ffi 
law on the subject; (2) that from the cheque 
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itself the bank had notice that it was made out 
to M.R. in his capacity as Official Liquidator 
and that the amount of the cheque could be 
collected by the paj^ee only through his bank; 
(3) that there was a clear breach o'f a statu- 
tory duty placed on the bank and since there 
was negligence on the part of the bank and its 
officers, the bank must be held liable to make 
good the amount to the new Official Liquida- 
tor; (4) that since the bank did not pay the 
amount in due course and in good faith, S. 85 
of the Negotiable Instruments Act would not 
help the Bank as S. 85 would only protect the 
Bank if it made payment in accordance with 
the tenor of the instrument, in good faith and | 
without negligence. {Leach, C.J. and Shaha- ] 
huddin, J.) Madras Provincial Co-operative i 
Bank, Ltd., Madras v. South Indian Match I 
Factory. I.L.R. (1945) Mad. 328=1945 
M.W.N. 12=57 L.W. 533=1944 Comp. C. 
228=A.I.R. 1945 Mad. 30=(1944) 2 M.L. 
J. 295. 

(as amended in 1936), Ss. 277-K and 

277-L — Applicability and scope — Banking Com- 
pany incorporated before Act — Reserve fund — 
Disposal contrary to S. 277-K in 1939 — Offence 
— Liability of director and' secretary. 

The proviso at the foot of clause (3) of S. 
277-K o‘f the Companies Act is a subsidiary 
clause to cl. (3) and applies only to that clause 
and does not apply to -els. (1) and (2) also. 
There is no warrant for holding that S. 277-K 
does not apply to a reserve fund already in 
existence. The use of the word “maintain'’ ^in 
cl. (1) means “maintain in tact” and necessarily 
prohibits the utilisation of the reserve fund in 
any way other than in accordance with cl. (3) of 
the section. The respondent was a director 
and also the secretary of a bank, which was a 
Limited Company incorporated before the Com- 
panies Amending Act of 1936, and the bank 
had a reserve fund amounting to over Rs. 
20,000 on 15 — 1 — 1939. This sum related to 
profits earned before 1934 and since then no 
profits were earned. On 15 — 1 — 1939, the Coni- 
pany capitalised this reserve fund and distri- 
buted it among its then share-holders in the 
form of shares in accordance with a resolution 
passed at an extraordinary general meeting of 
the company held on that day. The accused and 
other members of the company were proceeded 
against and prosecuted under S. 277-L (4) for 
failure to comply with S. 277-K, i.e., to invest 
the reserve fund in accordance with S. 277-K. 

Held, that on 15 — 1 — 1939, the Amending Act 
had already commenced its third year of life and 
the provisions of cl. (3) of S. 277-K were 
in operation, and the disposal of the reserve 
fund contrary to its mandatory provisions was 
an offence punishable under S. 277-L (4) and 
the accused was therefore liable to conviction. 
{Byers, J.) Public Prosecutor v, Anantha 
Krishna Iyer. 211 I.C. 412=16 R.M. 551= 
45 Cr.L.J. 391=(1943) M.W.N. 338=56 L. 
W. 342=A.I.R. 1943 Mad. 629=(1943) 2 
M.LJ. 19. 

S. 278 — Scope — If restricts S. 362, Cr. 

P. Code. See Cr. P. Code, S. 362 . 46 Bom. 

L.R, 204 (F.B.). 

Q. D. 1—90 


COMPANIES ACT (1913), S. 281. 

S. 280 — Order refusing to direct company- 

in liquidation to furnish security — Appeal— If 
lies. 

No appeal lies from an order refusing to direct 
a Company in liquidation to furnish security 
under S. 280 of the Companies Act {Pandrang 
Row and King, JJ.) Rama Rao v. The Natio- 
nal Assurance Co., Ltd., Vizagapatam. 202 I. 
C. 44=15 R.M. 441=1942 M.W.N. 80 (2> 
=55 L.W. 89 (1)=1941 Comp. Cas. 292= 
A.I.R. 1942 Mad. 405 (2)=(1942) 1 M.L. 
J. 180. 

S. 281 — Applicability — Conditions — 

Company doing business of investment trust — 
Managing director gambling in differences on 
stock exchange — Borrowing money on company's 
account and using them for own pkr poses — Lia- 
bility of other directors. 

Before S'. 281 of the Companies Act can be 
invoked, it must be shown that the directors 
have acted honestly as well as reasonably. Though 
directors of a compan}' are not trustees in^ the 
technical sense, they hold a fiduciary position 
with regard to the assets of the company and 
they are guilty of a grave breach of duty if 
they permit the managing director to gamble 
in differences on the stock exchange and to dis- 
sipate the company’s funds in such gambling. 
Gambling in differences on the stock exchange 
can by no stretch of imagination be said to be 
legitimate business of a company which is carry- 
ing on business as an investment trust. Where 
in misfeasance proceedings against the directors« 
of the company it is found that the managing 
director indulged in gambling on the stock ex- 
change and borrowed money on the cornpany’s. 
account which, however, he used for his own 
purposes, the ordinary directors together with 
the managing directors must be held liable for 
the losses sustained by the company as the re- 
sult of the gambling transactions, but as regards, 
the individual borrowings by the managing 
director, the other directors and the co-managing 
director cannot be held liable to repay the com- 
pany, when it is apparent that they were not 
aware of the borrowings and there was _ no 
ground for suspicion that the managing direc- 
tor was not acting properly. {Leach, CJ. and 
Lakshmana Rao, J.) Thinnappa Chettiar v, 
Rajagopalan. I.L.R. (1945) Mad. 107= 
1944 M.W.N. 544=1944 Comp. C. 207=A. 
I.R. 1944 Mad. 536=(1944) 2 M.L.J. 85. 

S. 281 (2) — Scope of — Resort to exer^ 

else of power under — Proper stage — Relative 
functions of Registrar of joint stock co\mpanies 
and Court — Sequence of events with respect tO' 

I exercise of their 

It is wrong to think that S. 281 (2) of the 
Companies Act is a section under which the 
Court is empowered to extend the time for hold- 
ing meetings. The section does no such thing. 
It gives to the High Court a power to relieve 
certain classes of persons from the consequences, 
of the default where they have an apprehension 
that they will be prosecuted and that apprehen- 
sion can arise only after the Registrar of joint 
stock companies has done his duty and decided 
whether or not he proposes to prosecute. The 
duty of deciding whether there should be a pro- 
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COMPROMISE. 


secution or not, is not a function which is in- 
tended by S. 281 (2) of the Act to be cast upon 
the High Court. The proper sequence oz events 
is that the Registrar of joint stock companies 
should state whether he intends to launch pro- 
secution or not. If he makes up his mind to 
prosecute and actually initiates the prosecution, 
then there can be an application under S. 281 
(2) to the Court in which the prosecution is 
pending. If in such a case relief is sought be- 
fore the prosecution is actually lodged, then 
that will be a proper case in which to apply to 
the High Court under S. 281 (2). But in such 
a case it wotld only be upon strong groun Is and 
for special icasons, properly proved, that the 
High Court would interfere with a proposed 
prosecution. {Braund^ /.) CoMPANres Act 
(VII OF 1913), In the matter of. 1941 A.L.W. 
1076. 


~ — ;; — S. 282 — Liquidator — If includes de facto 
liquidator — Legal appointment as liquidator — If 
necessary. 

The liquidator referred to in S. 282 o‘f the 
Companies Act is presumably the de facto liqui- 
dator. A person who accepts an appointment 
as liquidator of a company and who acts in 
-accordance with the powers granted to him must 
be deemed _ to have accepted the duties and 
responsibilities of that office and so any wrong- 
ful act done bj" him is a wrongful act done by 
him as nquidator,^ even if his appointment -is 
not legal. (Honmll, J.) Rangat Gountdan, hi 
re. 206 I.C. 362=15 R.M. 978=44 Cr.L.J. 
503=55 L.W. 410=1942 M.W.N. 433=1942 
Comp. C. 198=A.I.R. 1942 Mad. 702= 
(1942) 2 M.L.J. 140. 


— ^ S. 282 — Private prosecution — Offence 

under S. 282 — Private complaint — If barred. 
See Companies Act, Ss. 137, 138 and 141-A. 
A.I.R. 1942 Sind 9. 


S . 282-A — Applicability — Bank in liqui- 
dation— Managing agent failing to deliver pro- 
perty to liquidator — Offence. See Companies 
Act, Ss. 238-A (1) (B) and 2'82-A. (1944) 1 
M.L.J. 390. 


S. 282-B (1) — Bank taking cash secu- 

nty from employees and depositing same in 
Scheduled Bank— Latter if a trustee or holds it 
for specific purpose— Liquidation o'f latter 

Bank — Right of depositor to preferential pay- 
ment, Nayar Modern Bank, Ltd. v. Official 
L iaxJiDATOR OF T. N. Q. Bank, Ltd. [5*^^ O. 
D., 1936-’40, Vol. I, Col. 3313.'] I.L.R. (1941) 
fi21=13 R.M. 720=A. 

I.R. 1941 Mad. 48. 


COMPROMISE. also C. P. Code. O. 
.23, R. 3. 


Allotment of properties under — One of 

the parties dispossessed of property allotted to 
'him and obtaining ^ compensation — Suit by other 
to relief if ejvists. 

Whe^ a suit for partition is compromised 
and different properties are allotted to the dif- 
ferent parties according to their rights and 
subsequently one of the parties is dispossessed 
of the property allotted to him and compensa- 


tion is paid to him, it is not open to the other 
parties to sue for a share in that compensation 
money because, the property which was not 
specifically given to them under the compromise 
must be deemed to have been refused or denied 
to them by the compromise and so they would 
not be entitled to the money obtained in lieu of 
that property. (Allsop and Hamilton, JJ\ 
Rafiunnisa Beg am v. Collector of Muttra 
1942 A.L.J. 681=1943 A. L.W. 47. 

Binding nature — Dispute betzveen two 

communities — Compromise signed by certain 
members of both communities. 

A compromise signed by certain members of 
two communities cannot, without proof of valid 
authority express or implied, bind the other 
members of the communities who were no par- 
ties to it or could not validly give consent. Self- 
constituted leaders or even the leaders chosen 
by the officials cannot legally represent an en- 
tire community. (JPuranik, J.) Amir Ali v 
Kadtu Patil. I. L. R. (1945) Nag. 273= 
1945 N.L.J. 80=A.I.R. 1945 Nag. 106. 

Binding ^ nature — Subsequent attempt to 

effect compromise on different lines — Failure of 
—Effect. ^ ^ 

Where the parties to an appeal who have 
agreed upon a compromise subsequently, with- 
out any intention of either resiling from or 
abandoning the agreement that had already been 
arrived at, prepare a draft petition which is no 
more than an attempt to carry the existing agree- 
ment into effect though in a way that would 
minimise the risk of future litigation, but the 
attempt fails owing to the default of one of the 
parties, the failure of such attempt will remit 
the parties to the position in which they stood 
at the time of the first agreement. {Lord Ro- 
mer.y Gadamar Dhtr Samanta v. Labanya- 
BATi Del I.L.R. 1942 Kar. (P.C.) 143= 
202 I. C. 373=15 R. P. C, 31=1942 A, 
L. J. 650=1942 A. L. W. 671=1942 O. W. 
N. 715=9 B.R. 1=47 C.W.N. 68=56 L. 
W. 3=1943 Pat. W. N. 18 (P.C.). 

Compromise of suit by lessor against 

lessee — New condition, imposed on lessee — If a 
penalty — If can be questioned in execution. 

A lease was granted to build a house and 
plant a garden but the lessee sublet the land 
and the subtenants built houses thereon and the 
suit by the lessor for breach of the conditions 
of the lease was compromised. One of the 
conditions of the compromise was that the les- 
see should get the land vacated and build a house 
within two ^ years. The lessee failed to build a 
house within the time. In execution of the 
compromise decree it was contended that the 
condition of building within two years was in 
the nature of a penalty, and not enforceable. 

Held, that the condition was not in the nature 
of a penalty though it was not in the original 
lease ^ and it related directly to the suit and the 
validity of the compromise could not be ques- 
tioned in execution. {Thomas, C.I. and Ghu- 
lam Hasan, J.) Uman Shankar v. Ashraf 
Hulain. 210 I.C. 558=16 R.C. 196=1943 O. 
W.N. 372=1943 O.A. (C.C.) 22l=A.I.R. 
1944 Oudh 12. 
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Execution proceedings ending in compro- 
mise — X acting as adviser to decree-holder — De- 
fendant agreeing to pay off creditors of decree- 
holder including X, and executing promissory 
no\ies — Stiit on promissory note by X’s represen- 
tatives — Defences available to defendant — Impro- 
per conduct of 'K—^If relevant. 

-While certain Ranees sought execution of a 
decree obtained by them, negotiations for a 
compromise ensued, in which X acted as advi- 
ser to the Ranees. The negotiations resulted in 
a compromise under which the defendant agreed 
among other things, to pay certain creditors of 
the Ranees, of whom X was one. It was ar- 
ranged that the Ranee’s creditors thus to be 
paid by the defendant should be given promis- 
sory notes by the defendant to the amount of 
their respective debts, and that the Ranees should 
thereupon be absolved by them from liability 
for those debts. In a suit by the representatives 
of X for the balance due on the promissory 
note given by the defendant to X. 

Held, (i) that the defendant was not en- 
titled to establish that the Ranees, if they had 
been sued by X could have resisted the pay- 
ment to him of the whole or part of the amount 
which, as part of the compromise, the defendant 
had bound himself to the Ranees to pay to X ; 
(ii) that the defendant could not suggest that 
X had intervened in the litigation ^ between the 
defendant and the Ranees as adviser to the 
Ranees for the purpose of making money for 
himself out of the litigation, and was on that 
ground disentitled as against the defendant to 
derive any advantage for himself. When it was 
once admitted by the defendant that he did not 
seek to upset the compromise (as indeed he 
could not possibly do in the present suit, to 
which the Ranees were not parties), it must be 
taken as against him that the sum which he 
had by the compromise undertaken to pay, by 
virtue of the promissory note, to X, was, as he 
had agreed with the Ranees, a sum for which 
he was liable to X, and the impropriety o'f X's 
conduct in regard to the litigation became, as 
between the defendant and X or his represen- 
tatives, completely irrelevant. Nor could the 
defendant’s case be bettered by the fact that 
he paid to X and X accepted a bribe to facili- 
tate the negotiations. While that circumstance 
might well give the Ranees certain rights, it 
could not possibly operate to relieve iht defend- 
ant in any measure from the obligation he had 
undertaken to the Ranees as well as to X to 
discharge the burden which he had taken upon 
his own shoulders as part of the compromise. 
(Sir Charles Clauson.) Shiva Prasad Singh 
V. Tincouri Banerji. 1942 A.W.R. (P. C.) 
20=1942 O.A. 327=55 L.W. 474=8 B.R. 
787=201 I.C, 1=15 R.P.C. 9=1942 P.W.N. 
196=46 C.W.N. 923=44 P.L.R. 435=1942 
O.W.N. 471=1942 A. L.W. 487=23 Pat.L. 
T. 563=44 Bom.L.R. 782=A.I.R. 1942 P. 
C. 42=(1942) 2 M.L.J. 656 (P.C.). 

COMPROMISE DECREE. Decree- 

Compromise Decree. 

CONSENT DECREE. See. Decree— Consent 
Decree. 


CONSTITUTIONAL LAW. 

CONSIDERATION. (1) Contract- 

Consideration. 

(2) Contract Act^ S. 10. 

^Absence of — Burden of proof. See Deed 

— Consideration. 

CONSTITUTIONAL LAW. Government 
OF India Act (1935). 

Dominion and Provincial Legislation — 

Legislation within exclusive authority of Domi- 
nion Parliament — Pozvers of Provincial Legis- 
lature. 

Legislation which is in pith and substance in 
relation to a class of subject within the_ ex- 
clusive legislative authority of the Dominion 
Parliament is beyond the legislative competenoe of 
the Provincial Legislatures. In such a case it 
is immaterial whether the Dominion Parliament 
has or has not dealt with the subject by legis- 
lation, or to use other well-known words, whe- 
ther that legislative field has or has not been 
occupied by the legislation of the Dominion 
Parliament. {Viscount Maugham.) Attorney- 
General OF Alberta v, Attorney-General of 
Canad.\. 207 I.C. 327=16 R.P.C. 25=6 F. 
L.J. (P.C.) 1=A.I.R. 1943 P.C. 76 (P. 
C.). 

Dominion and Provincial Legislation — 

Main subject within legislative competence of 
Dominion Parliament — Matters incidental to such 
subject within legislative competence of Pro- 
vince — Legislation by Province in respect of 
such matters — When competent. 

It has been a settled proposition that if a 
subject of legislation by the Province is only 
incidental or ancillary to one of the classes of 
subjects within the exclusive legislative autho- 
rity of the Dominion Parliament and is properly 
within one of the provincial subjects, then legis- 
lation by the province is competent unless and 
until the Dominion Parliament chooses to occupy 
th>e field of legislation. (Viscount Mcmgham.) 
Attorney-General of Alberta v. Attorney- 
General OF Canada, 207 I.C. 327=16 R.P. 
C. 25=6 F.L.J. (P.C.) 1=A.I.R. 1943 

P.C. 76 (P.C.). 

Extra-territorial legislation — Imposition 

of income-tax on non-residents — Permissible 
limits — Income-tax Ordinance (1940) (C. 33), 
No^. 1, Ss. 5 and 30 — Prinidad and Tobago — S. 
30, if extra-territorial in effect — Payment of 
dividend to non-resldential share-holder by 
cancellation of the Company's claim in a Ukd 
amount against him — Book entries — Company, if 
liable to fax as statutory agent — 'Transmits'— 
Meaning of. 

There is no general rule of international 
comity which renders taxation on non-residents 
•in respect of income derived from property in 
the colony imposing the tax, incompetent. Nor 
is it incompetent by reason of the circumstance 
that the colony in question cannot pass extra- 
territorial legislation. A tax in this form is not 
extra-territorial so long as it does not affect to 
tax property not situate in the colony. There 
is no ground for treating S. 30 of the Trinidad 
Income-tax Ordinance as extra-territorial in 
effect. It is not extra-territorial merely be- 
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cause its purpose is indirectly to secure pa 3 unent 
from the non-resident alien of the tax valicjly 
imposed on him. The person directly affected 
is the statutory agent, who is within the colony. 
The obli.gation is imposed directly on him. His 
liability is complete when within the colony he 
does the act which transmits the income to the 
non-resident. The transmission begins in the 
colony, though it continues until delivery to the 
non-resident alien. Where a Company carry- 
ing on business in a colony agrees with its prin- 
cipal non-resident share-holder to the pa^'inent 
of dividend to the latter by cancellation of tbe 
company’s claim in a like amount against such 
non-resident share-holder and both parties make 
the necessary entries in their books of account, 
the transaction involves a transmission of “re- 
venue” within the meaning of S'. 30 from the 
company to its share-holder with the consequence 
that the company becomes liable as statutory 
agent for the amount o’f the tax. Though 
“transmission” involves an intermediate space, it 
does not depend on the extent of the space. 
{Lord Wright) Trtniuad L.^ke Asphalt Ope- 
rating Co., Ltp. V. Commissioners of Income- 
tax, Trinidad. (1945) F.L.J. 97=1945 M. 
W.N. 596=A.I.R. 1945 P.C. 85 (P.C.). 

Functions of Legislature — Delegation- to 

Executive — Validity. 

Per Munir, J. — In the case of a constitution 
of the British model the legislative power of 
the Legislature involves, as part of its content, 
the power to confer law-making powers upon 
authorities other than the Legislature itself and 
an increase in the extent of such power cannot 
of itself invalidate the grant unless the grant 
amount.s to an abdication o’x the functions ^ of 
tbe Legislature. The question of the constitu- 
tionality or unconstitutionalit^" of the grant has 
to be determined not b}?- the principle of the 
maxim delegatus non potest delegare but by the 
consideration whether the Legislature in per- 
forming its functions of law-making has laid 
down the principle of the legislation and left 
merely the filling up of details to the executive 
or whether by empowering the executive to 
make the rules, the Legislature has delegated 
to tbe executive the power to lay down the 
principles of legislation itself. fHarries, C./., 
Blacker and Munir, If.) Harkishan Das v. 
Emperor. 212 I.C. 321=16 R.L. 274=45 
Cr.LJ. 580=11944 F.L.J. 72=A.I.R. 1944 
Lah. 33 (F.B.). 

L egislatures — Sovereign and Subordinate — 

Powers of — Difference between — Subordinate 
Legislaiure^Jf can validate ultra vires Act 
passed by it. 

Per Sen, /. — ^There is a fundamental differ- 
ence between a sovereign and a subordinate 
Legislature. No Court can question the validity 
of a law made by a sovereign Legislature like 
Parliament in as much it has unfettered legis- 
lative powers. Bodies or persons given legis- 
lative powers by a Parliament are in a different 
position — they are subordinate or non-sovereign 
legislatures and as such their Acts may be ad- 
judicated upon by Courts which, in a proper 
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case, may declare them to be ultra vires. A. 
subordinate or non-sovereign Legislature has- 
definite _ limits upon its law-making powers. It 
can legislate only within the ambit of the poWs 
which are conferred upon it by the enactment 
which creates it. Any law which it passes out- 
side this ambit is ultra vires. It follows from 
this that a non-sovereign Legislature which has 
made a law wdiich is ultra vires of itself can- 
not by a subsequent Act declare such law or 
any part thereof to be intra vires. To permit 
this would be to permit a Legislature with 
powers limited by some other authority to en- 
large its powers by its own act without refer- 
ence to the authority creating .it. Now if this 
cannot be done directly, obviously it cannot be 
done indirectly by means of drafting or other 
devices. {Derbyshire, C.I. and Kundkar, J,} 
SusHiL IviTMAR BosE V. Emperor. 208 I C 
605=16 R.C. 297=45 Cr.L.J. 37=78 C*l‘ 
J. 281=47 C.W.N. 757=A.I.R. 1943 Cal 
489 (S.B.). 

Liberty of subject — Modification or sns- 

peusion—Pro per auth ority. 

Vivian Bose, /.—The liberty of the subject is 
one of the most fundamental rights known to 
the constitution and the most highly prized, but 
it docs yield place to another matter even more 
fundamental — the safety of the realm. The 
Legislature has, no doubt, the right to modify 
the rights of the subject or even to suspend or 
take them away altogether and this in times 
of peace no less than war; for under the con- 
stitution the legislature is supreme. But it is 
the Legislature alone which as supreme, not the 
executive, and so, before the executive can 
claim the power to override those rights, it must 
show that the Legislature has empowered it to 
do so and under the constitution the Legisla- 
ture can only act dn particular ways. All em- 
powering must therefore be done properly and 
formally, deliberately, in the manner laid down 
by the constitution. The executive cannot sud- 
denly step in and claim the right to wield ab- 
solute and arbitrary power — not even in war 
time. {Pollock and Vivian Bose, JJ.) Pra- 
BHAKAR KeSHEO TaRE V. EMPEROR. I. L. R. 

(1943) Nag. 154=205 I.C. 5=15 R.N. 178 
=44 Cr.L.J. 345=1943 N.L.J. 1=A.I.R. 
1943 Nag. 26. 

Portion of an enactment ^ impugned— 

Justification on the ground of its bMng necessary 
to make the whole scheme of the Act waUr^ 
tight. 

The validity of a section of a particular Act 
must be judged according to its terms, and if 
its enactment by the Provincial Legislature be 
be3^ond the powers o'x that legislature, it cannot 
be justified on the ground that it is needed to 
make the whole scheme of the Act water-tight 
{Viscount Simon, L.C.) Atlantic Smoke 
Shops, Ltd. v . Conlon. 1944 F.L.J. 1. 

Powers of legislation — Legislation in res- 

pect of property and civil right, if can be aimed 
at a particular right . ^ 

It cannot be said that legislation in resect 
of property and civil rights must be general m 
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■character and not aimed at a particular right. 
The legislature is supreme in these matters, 
.and its actions must be assumed to be taken 
with due regard for justice and good conscience. 
They are not in any case subject to control by 
the Courts. .{Lord Atkin.) Abitibi Power 
j^ND Paper Coy., Ltd. v, Montreal Trust Com- 
pany. 212 I.C. 261=10 B..R. 520=16 R.P. 
C. 197=1944 O.A. (P.C.) 4=1944 A.W. 
R. (P.C.) 4=A.I.R. 1944 P.C. 7=1944 F. 

L. J. 46 (F.C.). 

Proivincial and Central Acts — Conflict 

■between — Rule of severability — When arises. 

The question of the severability of the in- 
valid provisions of a Provincial Act from the 
valid provisions will be material only if the 
Act is in some measure held to be ultra vires 
the Provincial Legislature. Where the problem 
■can only be one of conflict between the provi- 
sions of the local law and the ^ provisions of a 
central enactment, each being intra vires the 
■particular legislature, it is unnecessary to in- 
voke the rule of severability to uphold the vali- 
•dity of the impugned Act. It is the doctrine of 
repugnancy and not the doctrine of ultra} vires 
that has to be applied in this class o’l cases. 
{Spens, C.J.j Varadachariar and Zafrulla Khan, 
JJ.) Bank of Commerce^ Ltd., Khulna v. 
Amulya Krishna Basu. 212 I.C. 138=1944 

M. W.N. 175=57 L.W. 213=1944 O.W.N. 
184=1944 A. L.W. 271=16 R.F.C. 102=10 
B.R. 506=1. L.R. (1944) Kar. (F.C.) 46 
=6 F.L.J. 221=48 C.W.N. (F.R.) 36= 
79 C. L. J. 220=A.I.R. 1944 F. C. 18= 
(1944) 1 M.L.J. 178 (F.C.). 

CONTEMPT OF COURT— -Apology. 
also Contempt of Courts Act, S. 3, Proviso. 

A pology — Purging of contempt. 

Courts are always reluctant to proceed in 
contempt. They are even more reluctant to 
punish. Except in scandalous and outrageous 
eases an unconditional apology is ordinarily 
considered to purge the contempt. Where in 
spite o'f ample opportunity given to apologize, the 
party in contempt persists in reckless and false 
allegations to support his action, it amounts to 
persistent aggravation of the contempt and 
merits exemplary punishment (Bose and Sen, 
JJ.), Saoji V. N. S. Tatar. I. L.R. (1945) 
Nag. 74=1945 F.L.J. 73=1945 N.L.J. 30 
=A.I.R. 1945 Nag. 33. 

Arrest of counsel on his way to Court — 

When amounts to. 

iTo constitute contempt in a case where a mem- 
ber of the Bar is arrested by the Police on his 
way to Court, there must be something more 
than arrest without legal justification. There 
must be something in the nature of mala fides, 
that is, an intention directly or indirectly to in- 
terfere with the due course of justice. An 
honest, though mistaken arrest, though it might 
interfere with the due course of justice, can- 
not amount to contempt. (Harries, C.J., Abdul 
Rashid and Ahdur Rahman, JJ.) Homi Rus- 
tomji V. Sub-Inspector^ Baig. 217 I.C. 78= 
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46 Cr.L.J. 174=17 R.L. 219=A.I.R. 1944 
Lah. 196 (S.B.). 

—Attorney o'l High Court — Scandalous al- 
legations against Judge in notice sent under S. 
80, C. P. Code. See Letters Patent (Bom- 
bay), Cl. 10. 43 Bom. L.R. 250. 

Chamber proceedings in High Court re- 

lating to appointment of guardian ad litem — Pub- 
lication in newspaper without leave of Judge — 
If contempt. 

The publication of a proceeding in Chamber 
in the High Court is not permitted without the 
express leave of the Judge, and if a newspaper 
does so, it amounts to contempt of Court. Pro- 
ceedings relating to the appointment of a guar- 
dian ad litem of a minor are proceedings relat- 
ing to a \\a.rd of Court, and if they are pub- 
lished in a newspaper without the express leave 
of the Judge that would amount to contempt. 
(Kania, J.) Hargowandas B. Kotak v. Chi- 
manlal Vadilal Shah. I. L.R. (1942) Bom. 
151=199 I.C. 856=14 R.B. 384=43 Cr.L.J. 
583=44 Bom. L.R. 95=A.I.R. 1942 Bom. 
86 . 

Comments on pending criminal case — 

Knowledge of pendency — Presumption. 

The offence of contempt may be committed if 
the writer of the offending publication either 
knows a proceeding or cause to be imminent or 
should have known that it was imminent. If he 
knew that a report had been made to the police 
and their investigation had been followed by the 
attachment of property and arrest of the offen- 
ders, he must have known that a case w’as al- 
most certain to be filed. (Teja Singh and 
Bhandari, JJ.) Emperor v. Khushal Chand. 
221 I.C. 195=1946 Lah. (Rul.) 87=A.I.R. 
1945 Lah. 206. 

Commitment — When to be made — Techni- 
cal contempt — If to be punished — Principles. 
Superintendent and Remembrancer of Legal 
Affairs, Bihar v. Murli Manohar Prasad. 
[See Q.D., 1936-’40, Vol. I, Col. 3314.'] 20 

Pat. 306=191 I.C. 834=13 R.P. 399=7 B. 
R. 261=42 Cr.L.J. 225=A.I.R. 1941 Pat. 
185. 

Committal — Other remedy open — If bar to 

order of committal. 

There is no warrant for holding that a Court 
cannot commit for contempt if any other remedy 
exists. The fact that there is another remedy 
available is no doubt a matter for .the Court 
to consider when exercising its discretion whe- 
ther to commit or not to commit, but on the 
other hand, the desirability of speed and the 
necessity of ensuring that the orders of the 
Court should be obeyed are also matters of 
importance. fLord Porter.) Ali Mamomed 
Adamalli V. Emperor. 1945 M.W.N. 564= 
1945 P.W.N. 441=A.I.R. 1945 P.C. 147 
=(1945) 2 M.L.J. 356 (P.C.). 

Contempt of High Comt— Competency of 

that court to secure attendance of offender be- 
yond its jurisdiction. 
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Where contempt has been committed within 
the territorial jurisdiction of a High Court in 
India, such a Court is competent to issue pro- 
cess to secure tlie attendance of the ofTeiidcr 
wherever he may be residing in Br. India, as 
in the case of an olTcncc under the Penal Code 
or under any other law for^ the time being in 
force. (Thomas, C.J. and KonI, /.) Jattly v. 
Hon Sir Iqbal Ahmab. 1945 O.W.N. 169= 
1945 A.L.W. (C.C.) 162=1945 O.A. (C. 

C ) 153=1945 A.Cr. C. 90=1945 A.W.R. 
(C.C.) 153=A.I.R. 1945 Oudh 266. 

Criticism of Court— Absence of good 

faith — Mis-statement and misrepresentation 

Effect. Emperor P. C. Takapore. \Scc Q. 

D 193r>-'40, Vol. T, Col. 3314.1 I.L.R. (1941) 
Kar. 3=191 I.C. 519=13 R.S. 143=42 Cr. 
E.J. 1. 

Cnticisni of executive officer. 

A criticism of an executive officer, no matter 
how severe, cannot amount to contempt oE 
Court unless such criticism contains matter cal- 
culated substantially to interfere with the due 
course of justice. .{Harries, C.J., Mtmr 
Teja Shi(/h, JJ.) Subkam.any.an, In 

212 I.C. 17=16 R.L. 238=45 Cr.L.J. 
=A.I.R. 1943 Lah. 329 (F.B.). 

Critidsm of executive officer— Nezvs- 

paper cottmneuts. 

It is true that a criticism of an executive 
officer, no matter how severe, cannot amount to 
contempt of Court, but if such criticism con- 
tains matter which is calculated to interfere 
with the due cour.se o'c justice it would amount 
to contempt. (Tefa Singh and Bhandari, JJ.) 
Emperor v. Khushal Chand. 221 I.C. 195= 
1946 Lah. (Rut) 87=A.I.R. 1945 Lah. 

206. 

Defence — Plea of justification — If open. 

In a proceeding for contempt of Court, it is 
not open to a contemner to show that the alle- 
gations are true. Any attempt to justify a li- 
bel on a Judge by attempting to show that the 
libel was justified would it.s-el’i be a fresh con- 
tempt A contemner who has been called upon 
to show cause why he should not be punished for 
an attack on the Court or its judges does not 
occupy the position of a defendant in a libel 
action, where he may plead or prove justifica- 
tion or the position of an accused person in a 
prosecution for defamation. (Young, CJ., Mon- 
roe and Mahomed Munir, JJ.) K. L. Gauba, 
Bar.-at-Law, Lahore, In the matter of. I.L.R. 
(1942) Lah. 411=200 IX. 182=14 R.L. 449 
=43 Cr.L.J. 599=44 P.L.R. 206=A.I.R. 
1942 Lah. 105 (F.B.). 


CONTEMPT OF COURT. 

R.L. 238=45 Cr.L.J. 445=A.I.R loi^ 
Lah. 329 (F.B.). 

Defence— Truth of allegations— If can he 

pleaded. 

The truth of the allegations is no defence in 
proceedings 'for contempt. Nobody is allowed 
to scandalise a Court and make allegations against 
it even if they are true. Every attempt to jus- 
tify must constitute a new offence of contempt 
committed in the very face of the Court. (All- 
sop and Mulla, JJ.) Kadtr v. Kesri Narain 
Iaitly. I.L.R. (1945) All. 7=1945 A.L J 
*26=1945 A. Cr. C. 17=218 I.C. 320=46 Cr 
L.J. 458=18 R.A. 7=1945 A.W.R. 

C.) 15=1945 O.A. (H.C.) 15=1944 O.w' 
N. (H.C.) 287=1944 A.L.W. 606 =A.I.r' 
1945 All. 67. 

-Direction of Court under S. 34, Trusts 


Defence. — Quotation from other sources — 

If defence. 

The ’fact that the article which amounts to 
contempt consists of quotations from another 
source would afford no defence because a per- 
son may be as much guilty of contempt by quot- 
ing from some source as writing the matter 
llimself. (Harries, C.J., Munir and Teja Singh, 
J7.) Subramanyan, In re. 212 I.C. 17=16 


Act — Pailurd of trustee to follow— Liability for 
contempt. 

Under S. 34 of the Trusts Act the Court 
exercises what might be called its consultative 
jurisdiction. The advice, opinion or direction 
given under the section is not an order binding 
the parties. A trustee who fails to follow a 
direction given by the Court does not acquire 
protection, but he is not liable to contempt pro- 
ceedings for the failure. fDavis, C.J., Tyabji 
and Constantine, JJ.) Mahomed Hashim Gaz- 
iDAR, In re. A.I.R. 1945 Sind 81 (F.B.). 

Discretion of Court — Interference on ap- 
peal — Privy Council — Practice. 

The question of committal or non-committal 
for contempt is one for the exercise of the dis- 
cretion of the Court before whom the applica- 
tion to commit is brought and unless there^ is 
’found to be a serious disregard of the prind- 
ples of natural justice, the Privy Council would 
be slow to interfere with that discretion. (Lori 
Porter.) Ali Mahomed Adamalli v. Emperor. 
1945 M.W.N. 564=1945 P.W.N. 441=A.L 
R. 1945 P.C. 147=(1945) 2 M.L.J. 356 
(PX.). 

Duty of Courts — Accusdd defaming third 

person in his statement — Defamed person ^ de- 
manding apology under threat of legal actionr— 
If amounts to contempt. 

Interference with the administration of justice 
is one of the well-recognized heads of contempt 
Courts while they have to be jealous to guard 
against any interference with their functions 
should not be too sensitive where no harm 
been caused or was -intended to be caused. 
Where the accused in a case under the Copy- 
right Act made certain defamatory statements 
about a certain third person and the latter wrote 
and demanded an apology and ^ compensation 
under threat of legal action it did not amount 
to contempt and though he might have waited 
for the termination of criminal proceedings, was* 
not bound to do so. (Gruer, J.) Emperor 
Koete. I.L.R. (1942) Nag. 506=43 Cr.L.J. 
98=197 I.C. 56=14 R.N. 151=1941 N.L.J. 
368=A.I.R. 1941 Nag. 241. 

Duty of Court to preserve proceetogS 

from misrepresentation. Emperors. P G Tara- 
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POPRE. {See Q.D., 1936-'40, Vol. I, Col. 3314.] 
I.L.R. (1941) Kar. 3=191 I.C. 519=13 R. 
S. 143=42 Cr.L.J. 1. 

Essence of offence — ^Complaint for defa- 
mation in respect of allegations in insolvency 
petition — Distinction between threat before and 
after the starting of proceedings. Radhey Lal 
V. Niranjan Nath. [See Q.D. 1936-’40, Vol 
I, Col. 3314.] 193 I.C. 260=13 R.A. 400= 

1941 A.Cr.C. 2=A.I.R. 1941 All, 95. 


CONTEMPT OF COURT. 

M 0 five — R elevancy. 

In cases of contempt the question of motive 
is irrelevant; what the Court has to consider is 
the effect — the probable effect of the publication. 
Motive of the contemner cannot be considered 
in determining his guilt; it may, however, be 
a proper criterion for awarding punishment. 
{Iqbal Ahmad, CJ, and Collister, /.) Emperor 
V. Debi Prasad Sharma. 1942 O.W.N. 6 
=1942 A.Cr.C. 28. 


Essentials — Pendency of proceedings — 

Necessity for — Prejudicing mankind against 
person on trial. Superintendent and Remem- 
brancer OF Legal Affairs, Bihar v. Murli 
Manohar Prasad. [See Q.D., 1936-'40, Vol. 
I, Col 3315.] 20 Pat, 306=191 I.C. 834= 
13 R.P. 399=7 B.R. 261=42 Cr.L.J. 225 
=A.I.R. 1941 Pat. 185. 


^Federal Court — Jurisdiction to commit 

for contempt. See Government of India Act 
(1935), S. 210 (2). (1942) 1 M.L.J. 74 

(F.C.). 


Guardianship p r oce edings — Application 

under S. 476, Cr. P. Code, and a complaint 
under S. 500, I. P. Code, by one against the 
other party — If can amount to contempt. Hri- 
SHiKESH Sanyal V. A. P. Bagchi. [See Q. 
D., 1936-^40, Vol I, Col. 2117.] I.L.R. (1940) 
All. 710=191 I.C. 641=13 R.A. 283=42 
Cr.L.J. 211. 


Ignorance of law — Plea of — Sustainability. 

Ignorance of the law will provide no excuse 
for the offence and the maxim applies to the 
general public and government officials alike. 
The fact that a person acts ignorantly and in 
that sense innocently, would make no difference 
to the offence of contempt. It would only be re- 
levant regarding the measure of punishment. 
(Bose and Sen, //.) Balkrishna Narayan 
Saoji V. N. S. Jatar. I.L.R. 1945 Nag. 74 
=1945 N.L.J. 30=A.I.R. 1945 Nag. 33= 
1945 F.L.J. 73. 


-^Insult to counsel or opposing litigant. 


For words or action used in the face of the 
court, or in the course of proceedings to be a 
contempt they must be such as would interfere 
or tend to interfere with the course o’f justice. 
An insult to counsel or opposing litigant is very 
different from an insult to the court itself. 
(Lord Goddard.) Parashuram Detaram v. 
Emperor. 1945 M.W.N. 371=47 Bom. L. 
R. 733=49 C.W.N. 733=26 P.L.T. 176= 
1945 A.L.J. 335=58 L.W. 347=A.I.R. 
1945 P.C. 134=(1945) 2 M.L.J. 109 (P. 
C.). 


^Jurisdiction of High Court. See Con- 
tempt OF Courts Act, S. 2. 

^Lahore High Court — ^Jurisdiction to com- 
mit for. See Government of India Act (1935), 
S. 220. I.L.R. (1942) Lah. 411. 


Letter by party to Judge seised of the case 

— Imputation against Judge's impartiality — Duty 
of Court. Subordinate Judge v. Jawaharlal. 
[See Q.D., 1936-’40, Vol. I, Col. 2112.] I.L.R. 
(1941) Nag. 304=191 I.C. 671=13 R. N. 
209=42 Cr.L.J. 237. 


Nature of proceedings for. 

Proceedings taken against the offender for the 
contempt of the High Court are of a criminal 
nature as the contempt of the High Court is 
certainly an offence. (Thomas, C. I. and 
Kaul, J.) Jaitley v. Hon. Sir Iqbal Ahmad. 
1945 O.W.N. 169=1945 A. L.W. (C. C.) 
162=1945 O.A. (C.C.) 153=1945 A.Cr.C. 
90=1945 A.W.R. (C.C.) 153=A.I.R. 1945 
Oudh 266. 

Nature of pro\ciedings — C. R. Code, if 

applies. 

The proceedings for contempt of the High 
Court are in the exercise of the inherent juris- 
diction of the Court and are of a criminal na- 
ture. When the matter is of a criminal nature, 
the C. P. Code does not apply. (Collister and 
Bajpai, JI.) Radhey Lal v. Niranjan Nath. 
I.L.R. (1941) All. 364=194 I.C. 606=1941 
A.Cr.C. 98=1941 A.L.J. 265=1941 A. L.W. 
319 (2)=42 Cr.L.J. 370=14 R.A. 3=1941 

0. W.N. 455=1941 O.A. (Supp.) 193=1941 

A.W.R. (H.C.) 120=A.I.R. 1941 All. 

211 . 

-^Nature of proceedings — Hotly contested 

question of fact — If may he decided. 

It may well be said that contempt proceed- 
ings, being of 2 l pmmary nature, are not suit- 
able for the decision of a hotly contested ques- 
tion of fact. (Harries, CJ., Abdul Rashid and 
Ahdur Rahman, JJ.) Homi Rustomji v. Sub- 
Inspector Baig. 217 I.C. 78=46 Cr. L. J. 
174=17 R.L. 219=A.I.R. 1944 Lah. 196 
(S.B.). 

Nature of proceedings — Persons proceed-- 

ed against for contempt — Right to benefit of 
doubt 

Contempt proceedings, though not criminal, 
are of a quasi-criminal nature. Where there is 
any reasonable doubt, persons proceeded against 
ffor contempt are entitled to the benefit of such 
doubt. (Harries, C.J., Abdul Rashid and Ahdur 
Rahman, JJ.) Homi Rustomji v. Sub-Inspec- 
tor Baig. 217 I.C. 78=46 Cr.L.J. 174=17' 
R.L. 219=A.I.R. 1944 Lah. 196 (S.B.). 

Nature of proceedings for-^Position of 

alleged contemner. 

Per Munir, J. — ^While it is true that proceed- 
ings for conternpt are in the nature of criminal 
proceedings, it is not quite correct that the posi- 
tion of the alleged contemner is that of an ac- 
cused person who cannot file an affidavit or make 
a statement on oath. (Harries, CJ., Mumr and 
Tefa Singh, JJ.) Subramanyan, In re, 212 

1. C. 17=16 R.L. 238=45 Cr.L.J. 445“ 
A.I.R. 1943 Lah. 329 (F.B.). 
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Newspaper article — News item and com- 
ment — Snggestion that Chief Justice of High 
Court zvas directing collections for zvar fund by 
Judicial officers and litigants. 

Whore an editorial coninient based upon a 
news item contained a clear insinuation that the 
Chief justice had issued a circular to all Judi- 
cial oflicers to raise contributions from litigants 
and others to the war fund the implication was 
that the Chief Justice had done something: which 
was unworthy of a person holding that High 
Office, and that as the head and representatrcc 
of the High Court he had connnitted the gross 
impropriety of forcing the judicial oflicers sub- 
ordinate to the High Court to ask for war con- 
tributions ‘from litigants and that the probahl-e 
effect of the news item would be to impair the 
authority of the High Court to lower its dig- 
nity and prestige and seriotisly to shake public 
confidence in the administration of justice. The 
puhlicatiofi of an editorial comment calculated 
to have the above effect is a dear contempt of 
Court {Iqbal Ahmad, C.J. and ColHsier, J.) 
Empkkor zk Debi Prasad Sharma. 1942 O. 
W.N. 6=1942 A.Cr.C. 28. 

Newspaper article — Nezi\<f item (false) 

and comment thereon^ in a daily newspaper not 
effecting administration of justice — Proceedings 
for contempt if justified. 

The cases of contempt which consists of 
‘scandalising the Court itself’ require to be treat- 
ed with rnuch discretion. Proceedings for this 
species of contempt is a weapon to be used spa- 
ringly and always with reference to the admi- 
nhstration of justice. The test to be applied in 
such a case is to see whether the words com- 
plained of were in the circumstances calculated 
to obstruct or interfere with the course of 
justice and the due administration of the law. 
Where the printer and publisher and editor o'f a 
daily newspaper were charged in contempt pro- 
ceedings for having published a news item and 
comment thereon, untruly alleging that the 
Chief Justice had committed an ill-advised act, 
namely, writing to the Subordinate Judges ask- 
ing (as the news item said), enjoining (as the 
comment said) them to collect money for the 
war fund the words did not contain any criti- 
cism of any judicial act of the Chief Justice, 
■or any imputation on him for anything done 
■or omitted to be done by him in the administra- 
tion of justice and hence the proceedings ^ in 
contempt were misconceived. (Lord Atkin.) 
Debt Prasad Sharma v. Emreror. 70 I. A. 216 
=10 B.R. 256=16 R.P.C. 133=24 P.L.T. 
405=1. L.R. (1944) All. 32=1. L.R, (1944) 
TCar. (P.C.) 7=210 I.C. 111=56 L.W. 702 
=1943 A.L.J. 527=1943 A.W.R. (P.C.) 28 
=1943 O.A. (P.C.) 28=1943 A. L.W. 564 
=48 C.W.N. 44=1943 O.W.N, 465=1944 M. 

W. N. 20=46 Bom. L.R. 11=1943 A.Cr.C. 
141 (2)=A.I.R. 1943 P.C. 202=(1943) 2 M. 

X. J. 568 (P.C.). 

^ — Newspaper articles— Pending case — Likeli- 
hood to deter witnesses from giving evidence. 

Where the effect o'f certain newspaper articles 
likely to be to deter witness from giving evi- 
dence in a pending case, it amounts to contempt 
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o'f Court though not of a serious nature. {Yorle 
and Agarzmla, JJ.) Anis Ahmad Abbasi v Na 
SIR Ahmad. 16 Luck. 758=194 I C 158- 
1941 A.W.R. (C.C.) 172=1941 6 W 

683=1941 A.Cr.C. 122=1941 O.L.R 417= 
42 Cr.L.J. 524=13 R.O. 567=1941* A L 
W. 530=1941 O.A. 429=A.I.R. 1941 Oudh 
399. 

Nevus paper article — Pending defamation 

case — Article by complainant — Assertion of truth 
and challenge to accused to prove the falsity. 
Where a complainant in a defamation case 
I writes an article a couple of days after the 
complaint is filed asserting the truth of the 
statcmcMits contained in his paper and challeng- 
es the accused to prove their falsity, the arti- 
cle docs not amount to contempt of Court. 
(Yorkc and Agarwala, JJ.) Ants Ahmad Ab- 
UAsi V. Nasir Ahmad. 16 Luck. 758=194 I 
C. 158=1941 A.W.R. (C.C.) 172=1941 0*. 
W.N. 683=1941 A.Cr.C. 122=1941 O.L 
R. 417=42 Cr.L.J. 524=13 R.O. 567=1941 
A. L.W. 530=1941 O.A. 429=A.I.R. 1941 
Oudh 399. 

Nezuspaper article — Pending trial — Publi- 
cation. designed to create atmosphere of sympa- 
thy for offenders — Offender in custody and not 
brought before Magistrate — Intention to com- 
mit^ contempt — If necessary — Criticism of exe- 
cutive officer. 

Before a person can be committed for con- 
tempt, the Court should be satisfied (a) that 
something has been published which either ^ is 
clearly intended or atkast i.s calculated to preju- 
dice a trial which is pending; (b) that the 
offending matter was published with the know- 
ledge of the pending cause or with the know- 
ledge that the course was imminent; and (c) 
that the matter published tended substantially to 
interfere with the clue course of justice or was 
calculated substantially to create prejudice in 
the public mind. 

Tt is a contempt of Court to prejudice man- 
kind for or against the party to the cause be- 
fore the cause is heard. The publication of a 
newspaper article which is deliberately designed 
to create an atmosphere of sympathy for the 
offenders and to mobilise public opinion in their 
favour and which is calculated to produce the 
impression that the offenders are not to blame 
and that they are being persecuted as they 
happen to belong to a particular community 
must, therefiore, be treated as a contempt of 
court. 

It is not necessary in the case of a criminal 
trial that the accused should have been commit- 
ted for trial or even that he should have been 
brought before a Magistrate provided he has 
been arrested and is in custody. The offence of 
contempt may be committed if the writer of 
the offending publication either knows a pro- 
ceeding or cause to be imminent or should have 
known that it was imminent. 

A person may be guilty of contempt^ even 
though there was no intention to commit con- 
tempt The question in such cases is not what 
was the intention of the offender but what was 
the effect of the publication. If the effect of 
the publication is to create prejudice for or 


i 
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against a party or to interfere with the due 
course of justice it is contempt. 

It is true that a criticism of an executive offi- 
cer, no matter how severe, cannot amount to 
contempt of court, but if such criticism contains 
matter which is calculated to interfere with the 
due course of justice it would amount to con- 
tempt. Proprietors and publishers of news- 
papers who set out to criticise the public adminis- 
tration in respect of matters which are sub-jiidice 
or are about to be adjudicated upon do so at 
their peril for if such criticism falls within the 
ambit of the expression ‘a contempt* they are 
liable to incur displeasure of courts and to be 
punished for the offence. (Teja Singh and 
Bkandari, //.), Mahasha Khushal Chand, In 
the matter of, 47 P.L.R. i48=A.I.R. 1945 
Lah. 206. 

Newspaper article — Printer’s and publi- 
sher’s liability. Emperor v. P. C. Tarapore. 
ISee Q.D., 1936-’40, Vol. I, Col. 3313.] I.L.R. 
(1941 Kar. 3=191 I.C. 519=13 R.S. 143= 
42 Cr.L.J. 1. 

Newspaper article — Respofisihility of edi- 
tor. 

Per Munir, J. — The editor^ of a newspaper is 
responsible for what is published in his news- 
paper and if he wishes to absolve himself from 
any liability that would otherwise attach to him 
-by the publication, it is for him to show that he 
had nothing to do with the publication in ques- 
tion. {Harries, C.J. Munir and Teja Singh, 
JJ.) Subramanyan, In re. 212 I.C. 17=16 
R.L. 238=45 Cr.L.J. 445=A.I.R. 1943 

Lah, 329 (F.B.). 

^Newspaper article — Scandalizing Court 

— Article suggesting abuse by Chief Court 
of its powers — If contempt. Emperor v. P. C. 
Tarapore. [See Q.D., 1936-40, Vol. I, Col. 

3316.] I.L.R. (1941) Kar. 3=191 I.C. 519 
=13 R.S, 143=42 Cr.L.J. 1. 

Newspaper article — Special responsibility 
of editors. Nasir Ahmad v. Anis Ahmad Ab- 
BASi. [Sde Q.D„ 1936-’40, Vol. I, Col 3315.] 
191 I.C. 726=13 R.O. 299=16 Luck. 506= 
1941 A.W.R. (C.C.) 7=42 Cr.L.J. 221= 
1941 O.L.R. 17=A,I.R. 1941 Oudh 67, 

— ^ — Newspaper article— Statement suggesting 
that there zuas not and could not he proper judi- 
cial trial when magistrate knew that Govern- 
ment had instituted prosecution — Contempt of 
subordinate Court — Liability to punishment. 

The editor of a newspaper, who was convict- 
ed of having published in^ his newspaper an 
obscene advertisement, published a leading arti- 
cle in bis newspaper in the course of which he 
said: ‘The prosecution clearly stated that the 
case was filed as the result of ‘correspondence 
from Government,’ but with the blessings of the 
magistrate, refused to produce the correspondence 
and the statement had to go uncontested. With- 
out meaning any disrespect, we doubt whether 
in any case where opinions count, any Subordi- 
nate Magistrate will give a judgment contrary 
to what he believes the Government of the day 
has decided. The fate of this case was ' sealed 
the minute the Police told the Magistrate that 
the ^vemment was behind the prosecution.” 

Q. D, I~91 
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Held, that the passage suggested that there 
was not and there could not be any proper judi- 
cial trial, that the proceedings before the Magis- 
trate were an empty formality, that the Magis- 
trate had made-up liis mind to convict the ac- 
cused even before the trial was over with a 
view to conform to what he believed to be the 
wishes of the Government, in other words, once 
the ^ Magistrate knew that the Government had 
instituted the prosecution, there was bound to 
be a conviction, and the article amounted to a 
gross contempt of Court, and the contempt was 
so grave that^ the High Court could not allow 
attacks of this nature to be made against the 
subordinate Courts of the Province without 
taking serious action. {Leach, C.J., Lakshmana 
Rao and Krishnaswami Ayyangar, JJ.) Advo- 
cate-General, Madras v. Ramanatha Goenka, 
I.L.R. (1943) Mad. 26=204 I.C. 167=16 
R.M. 729=44 Cr.L.J. 162=1942 M.W.N. 
722=55 L.W. 799 (2)=A.I.R. 1942 Mad. 
711 (1) = (1942) 2 M.L.J. 622 (S.B.). 

0 fence-— S candaltsing the Court — Letter 

zuritten by solicitor to another solicitor— Allega- 
tion' that Judge has prejudged is site of fact — 
Liability of solicitor to be dealt with for con- 
tempt. 

An allegation that a Judge hearing a case has 
prejudged an issue of fact, before any evidence 
whatever has been called on either side, is to 
charge the Judge with grossly improper con- 
duct. It means that the Judge has some out- 
side knowledge. When a solicitor makes such 
an allegation in a letter written by him to an- 
other solicitor, the inevitable result would be 
that public confidence in the judiciary would he 
shaken.^ That is always the basis of contempt 
proceedings of the nature known as scandalizing 
the Court. {Beaumont, CJ.) A Firm of Soli- 
citors, Jji re. 203 I.C. 514=15 R.B. 254=44 
Cr.L.J. 93=44 Bom.L.R. 796=A. I. R. 
1942 Bom. 331. 

Pending proceedings — Speech at meeting. 

Radha Krishna v. Raja Ram. j[See Q . D., 
1936-’40, Vol I, Col. 2112,] 16 Luck. 61= 
A.I.R, 1941 Oudh 14. 

^Power of Court to proceed under S. 476, 

Cr. P. Code. See Cr. P. Code, Ss. 476 and 
1 482. I.L.R. (1941) Lah. 145. 

Powers of High Court — Jf can be in- 
voked — Sheriffs officer prevented from serving 
summons on defendant on account of his threaten- 
ing conduct. 

Where the Sheriff’s officer who, accompanied 
by the plaintiff’s men, went to serve the defend- 
ant with a writ of summons in a suit which 
had been instituted against him was prevented 
from doing so because of the threats and the 
apprehensions into which he was put by the 
conduct of the defendant who made offensive 
remarks against hirp and called his employees 
who assaulted one of the plaintiff’s men, 

Held, that the defendant was in contempt and 
that the powers of the High Court could rightly 
be invoked. {Gentle, ^ J.) MpHON, Singh, v. 
Haji Mahomed Akbar. 48^ C.W.N. 825. 

— ^ Pro ceedingls fof^—Adj oumment — Grant 

, — Cn F. Code, 344, ' ' ^ 
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The provisions ol Cr. P. C. arc not appli- 
cable to snininary proceedings taken for piniish- 
ing- a contempt. But even if S. 344 of^ the Code 
be applicable, the Court will not be disposed to 
adjourn the proceedings in a case where the 
Court is scandalised and an attempt is made by 
a scurrilous publication to undermine and im- 
pair the authorih^ of the Court, as immediate 
action is necessary^ with a view to vindicate 
the authority o'ic the Court. (Young, C.f., Mon- 
roc and Malioinied Munir, JJ.) K. L. Gauba, 
Bar.-at Law, Lahore, In the matter of. I.L.R. 
(1942) Lah. 411=200 I.C. 182=14 R. L. 
449=43 Cr.L.J. 599=44 P.L.R. 206=A.I. 
R. 1942 Lah. 105 (F.B.). 

Proceedings for — Costs — Appeal against 

order pimishing for route nipt — Croian appearing 
and endLun'oiiriiig to uphold order — Costs of suc- 
cessful appellant — Power lo award. 

Where the Crown appears to uphold a con- 
viction in a criminal case, it is not the practice 
to award costs to the appellant in the event 
of the appeal succeeding. But a case of crimi- 
nal contempt, is obviouslj^ in a different cate- 
gory from an ordinary criminal case. Where 
in spite of the opinion expressed by the Chief 
Justice and another Judge of the court, of which 
the appellant was alleged to be in contempt, that 
no contempt had been committed, the executive 
deems it necessary' not only to appear but to 
endeavour to uphold an order puni.shing the 
appellant 'for contempt, the successful appellant 
should have his costs of the appeal. (Lord 
Goddard). Parasiiuram Detaram v. Empe- 
ror. (1945) M.W.N. 371=58 L.W. 347= 
47 Bom.L.R. 733=49 C.W.N. 733=26 P. 
L.T. 176=1945 A.L.J. 335=A.I.R. 1945 

P.C. 134=(1945) 2 M.L.J. 109 (P.C.). 
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There is no rule of law which prevents the* 
Court from proceeding against a person who has. 
been guilty of contempt without first obtaining 
an affidavit from some person. If doubtful 
questions of fact are involved, the Court may 
refuse to issue notice to the person charged with 
contempt without satisfying itself by means of 
an affidavit that there is reasonable ground for- 
thinking that an offence of contempt has been, 
committed. (Allsop and MuJla, JJ.) Kjcdxs. v. 
Kesrf Naraih Taitly. I.L.R. (1945) A f 
=218 I.C. 320=1945 A.L.J. 26=1945 A 
Cr.C. 17=46 Cr.L.J. 458=18 R.A. 7=1944 
O.W.N. (H.C.) 287=1944 A. L.W. 606= 
1945 A.W.R. (H.C.) 15=1945 O.A. (H 
C.) 15=A.I.R. 1945 A. 67. ‘ 

Proceddings for— Whether can he instifu- 

ted after disposal of action. 

Per Munir, J . — The jurisdiction of the Court 
exists not only to prevent mischief in a parti- 
cular case but also to prevent similar mischief 
arising in other cases. Therefore, although an 
action has been disposed of and there is no pos- 
sibility of the due course of justice being in- 
ter Fcred with, the court can still institute pro- 
ceedings for contempt. In such cases, the ques- 
tion is not whether when the Court issued the 
notice there was any apprehension of interfer- 
ence with the course of justice but whether on 
the date the article objected to was published it 
was calculated to interfere with the due course 
of justice. (Harries, CJ., Munir and Teja 
Singh, JJ.) Subramanyan, In re. 212 I.C. 
17=16 -R.L. 238=45 Cr.L.J. 445=A.I.R. 
1943 Lah. 329 (F.B.). 

Proceedings ^ for — Practice— Affidavit in 

support of application by clerk — Propriety of— 
Duty to get affidavit sworn to by responsible 
officer. Superintendent and Remembrancer 


Proceedings for — Portmi — Cr. P. Code, S. 

556. 

S. 556, Cr. P,. Code, does not apply to sum- 
mary proceedings taken for punishing a contempt. 
In such a case the practice has been for the 
Judges who have been defamed to hear the case 
and to state in their judgment the facts within 
their knowledge or their reasons for taking a 
particular course of action. While it is un- 
pleasant for any Judge to have to sit in judg- 
ment in a case In which he has been personally 
attacked, it is his duty to do so where he has 
been the subject of a malicions and impudent 
publication containing imputations which are ob- 
wionsly false and of the falsity of which he 
himself has the best knowledge.^ In fact he has 
no alternative but to sit as it is impossible to 
vindicate the reputation of the Court which has 
been attacked by taking proceedings in any Court 
for libel or otherwise. The sole object of these 


summary proceedings is to vindicate the prestigi 
of the Court. They are not to establish th( 
position of an individual Judge. (Young, C.J. 
Monroe and Mahomed Munir, JJ.) K. L Gau 
RA, Bar-at-Law, Lahore, In the matter of. I, 
L.R. (1942) Lah. 411=^200 I.C. 182=14 R 
L. 449=43 Cr.L.J. 599=44 P.L.R. 206= 
A.I.R. 1942 Lah. 105 (F.B.). 


—-Proceedings for—FmfiaHm of— Necessity 
of affidewit from so'me pdrson. 


OK Legal Aff.\trs, Bihar v. Murlt Manohar 
Prasad, l^lee Q.D., 1936-'40, Vol. I, Col. 

3316.] 20 Pat. 306=191 I.C. 834=13 R.P, 
399=7 B.R. 261=42 Cr.L.J. 225=A. I. R. 
1941 Pat. 185. 

Proceedings — Right to initiate — ^Legal Re- 
membrancer of Bihar— Right to move High 
Court on behalf of Government or Governor. 
Superintendent and Remembrancer of Legal 
Affairs, Bihar v. Murli Manohar Prasad. 
\Sed Q.D., 1936-^40, Vol. I, Col. 3316.] 20^ 

Pat. 306=191 I.C. 834=13 R.P. 399=7 B. 
R. 261=42 Cr.L.J, 225=A.I.R. 1941 Pat. 
185. 

’Proceedings for — When may he instituted 

Per Harries, C.J . — Contempt proceedings are 
summar3^ and a very arbitrary method of deal- 
ing with an offence. That being so, they should 
be sparingly instituted and a person should not 
be convicted unless his conviction is essential- in' 
the interests of justice. There must be some- 
thing more than a technical contempt. There 
must be a substantial contempt, that is something 
which tends in a substantial manner to jntp 
fere with the course of justice or to prejudice 
the public against one of the parties to a pro- 
ceedmgs. (^Harries, CJ., Munir and Teja Singh, 
Subramanyan, h% re. 212 I.C. I7=ie 
XL- 238=45 Cr.L.J. 44S=A.I.R. 

Lah. 329 (F.B.). 
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— Receiver — Decision to appoint receiver 

without actual appomtment of one — Subsequent 
collection and disposal of funds by person aware 
of order or party to proceedings — If amounts 
to contempt — Applicability of equitahU rule of 
deeming that to he done which ought to be done 
— Disposal of moneys collected as rent — If dis- 
turbance of possession of receiver appointed to 
collect rents. 

The jurisdiction to deal with people for con- 
tempt of Court is quasi-criminal' and the Court 
has no right to punish people merely because it 
might disapprove of what they do, if their con- 
duct does not clear!}" bring them Avithin the four 
walls of some offence known to law.. Where 
the Court comes to a decision that it will ap- 
point a Receiver but does not name any officer 
or individual as receiver, it is not contempt of 
Court for a person who knows that that deci- 
sion has been arrived at — even if he is a party 
to the proceedings who knOAvs — to collect and 
disburse moneys which it is intended are to 
fall Avithin the pOAvers o’t the ReceiA^er. It can- 
not be said that for a party bound by a judg- 
ment to do anything Avhich will make that 
judgment ineffective, is in itself a contempt of 
Court. The equitable rule of deeming that to be 
done which ought to be done could not apply 
to such case, for it could not be imported into 
the realms of criminal or quasi-criminal law. 
Where a Receiver is appointed among other 
things to collect rents, there is no disturbance 
of his possession when there is a disposal of 
moneys already collected as rent, for such 
moneys are not moneys of Avhich the Receiver is 
appointed receiver. The word Tent’, in its 
proper sense, ceases to be such Avhen it is paid 
by a tenant to a person authorized by the land- 
lord to give a good discharge for it. Blag- 
den, /.) S. P. L. P. Narayanan Chettyar v. 
Doraikannu. 1941 Rang. L. R. 747. 

Receiver — Interference with possession of 

— Levying execution against property in posses- 
sion of receiver witho(uf leave of Court — Effect 
— Proper order to be passed in such cases — 
Order directing status quo. 

Any person, whether a party to the suit or 
proceeding or an outsider, who interferes with 
the possession of a Receiver is guilty of a con- 
tempt of Court. No decree-holder or Receiver 
can proceed against property of Avhich a Recei- 
ver has been appointed by the Court and of 
whicli he has taken possession, without leave of 
that Court. The leA^ing of execution clearly 
disturbs and interferes with the possession of the 
Receiver, and if execution is levied without leave 
of the Court, the persons responsible therefor 
would be guilty of contempt of Court. But 
where the Court is of opinion that those res- 
ponsible for levying execution without leave of 
Court did not realise that the carrying out of 
execution proceedings would constitute contempt, 
the proper order AA^ould be to direct^ the status 
quo, to order restoration of possession ^to the 
Receiver of which he was dispossessed in exe- 
cution, leaving the parties to take any action 
they deem fit with regard to the possession. No 
further action would be justified in such a case, 
it would also be improper to make aiiy order 
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amounting to a condonation of the contempt. 
{O'Sidlivan, /.) Ramzan Moosakhan v. Abu- 
EUCKER Sakhx. I.L.R. (1944) Kar. 396=A. 
I.R. 1945 Sind 75. 

Summary jurisdiction. Emperor v. P , C. 

Tarapore. [See Q.D., i936-’40, Vol. I, Col. 
3316.] I.L.R. (1941) Kar. 3=191 I.C. 519 
=13 R.S. 143=42 Cr.L.J. 1. 

— ; — ; — What amounts to — Acts affecting Courfs 
dignity. 

Per Mitter, J. — It is not merely those acts 
Avhich are calculated to affect the authority of 
the Court or to hamper the administration of 
justice that constitute a contempt of Court, but 
also acts which are calculated to affect the dig- 
nity of the Court. {Derbyshire, C.J., Milter and 
Kiuidkar, JJ.) Niharendu Dutta Mazumdar 
In re. I.L.R. (1944) 1 Cal. 489=47 C.W." 
N. 854 (S.B.)=76 C.L.J. 292. 

What amounts to — Essence of offence — 

Proceedings, if must be pending — Intention, if 
necessary. 

Anything which is calculated to interfere with 
the due course of justice or is likely to prejudice 
the public for or against a party amounts to con- 
tempt. In this class of cases, the essence o'l the 
matter is the tendency to interfere with the due 
course of justice. Any publication which is cal- 
culated to poison the minds of jurors, intimidate 
witnesses or parties or to create an atmosphere 
in Avhich the administration of justice would be 
difficult or impossible, amounts to contempt It 
is howcATr of the ver>" essence of the offence 
that proceedings should be pending when the of- 
fending publication appears. It is not necessary- 
in the case of a criminal trial that the accused 
should have been committed for trial or even 
for him to liaA^e been brought before a Magis- 
trate provided that he had been arrested and was 
in custody. Further, the offence of contempt may 
be committed even if there is no proceeding or 
cause actually pending provided that such a 
prooeteding or cause is imminent and the writer 
of the offending publication either knew it to be 
imminent or should have known that it was immi- 
nent Again, a person maybe guiltyof contempt 
though there was no intention to commit contempt 
It is sufficient if the effect of the article complain- 
ed of is to create prejudice and to interfere with 
the due course of justice. {Harries, C.J. Munir 
and Tefa Singh, If.) Subram anyan. In re. 
212 I.C. 17=16 R.L. 238=45 Cr.L.J. 445= 
A. I.R. 1943 Lah. 329 (F.B.). 

What amounts to — Jurisdiction to punish — 

Duty of court to use sparingly — Words^ used by 
litigant appearing in person against opposing coun^ 
set in heat of argument — Tactless remarks sug- 
gesting summary dealing by Taxing Master — If 
contempt of court — Punishment — If justified. 

The summary power of punishing for contempt 
should be used sparingly and only in serious 
cases. It is a power which a court must of 
necessity possess ; its usefulness depends on^ the 
wisdom and restraint with which it is exercised, 
and to use it to suppress methods of advocacy, 
which are merely offensive, is to use it for a 
purpose for which it was^ never intended. The 
Bar can surely maintam its dignity and prestige 
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without having to invoke this jurisdiction. Nor 
should tactless and intemperate statements by liti- 
gants in person be taken as contempt oC court. 

The appellant who had been an unsuccessful 
plaintiff in a suit in the High Court_ and ordered 
to pay costs, took out a summons objecting to the 
taxation of costs and seeking to review it and 
appeared in person without counsel in support o'f 
his objection. In the course of the hearing coun- 
sel for the opposite parly staled that the appel- 
lant was misleading the Court as to the nature of 
the issues raised in the action and insisted that he 
should read out a paragraph in the plaint. The 
appellant retorted : “I do not keep anything hack 
at all. My fault is that T disclose everything, 
unlike members of the Bar who arc in the habit 
of not doing so and misleading the Court.” This 
led to a protest from the opposing counsel, where- 
upon the appellant at once apologised and ex- 
pressed regret. Later when dealing with the 
Taxing Master’s statement in the order that he 
had considered all matters set out in the relevant 
rule, the appellant said “It is customary for the 
Taxing Master to write wdiat is written at end 
of the paragraph, but is It considered at all? No 
protest against, or comment on this was made 
at the time either by counsel or by the Bench or 
when judgment was given. Subsequently the 
Court was moved to take action against the ap- 
pellant and punish him for contempt in respect 
of his remark against the Bar and the Taxing 
Master, and in spite of the apology and expres- 
sion o'x regret by the appellant the court held the 
appellant guilty of contempt of court in respect 
of the two remarks and sentenced him to im- 
prisonment and fine. 

Held, on appeal to the Privy Council, (1) that 
the words used by the appellant respecting the 
Bar did not and could not amount to contempt 
of court, and consequently there was no juris- 
diction in the court to exercise its summary 
powers in respect of them; (2) that the words 
used by the appellant relating to the Taxing Mas- 
ter were no more than a tactless way of suggest- 
ing that Taxing Masters were apt to deal some- 
what summarily with such matters as were 
there in question, and afforded no reasonable 
grounds for adjudging the appellant guilty of 
so grave an offence as contempt of court, and 
that therefore the order of imprisonment and 
fine should be set aside. 

Words used in the course of argument, how- 
ler irrelevant, would not amount to contempt 
when they relate to an opponent, whether coun- 
sel or litigant {Lord Goddard.) Parasuram 
Detaram v. Emperor. 1945 M.W.N, 371=58 
L.W. 347=47 Bom.Ir.R. 733=49 C.W.N. 
733=26 P.L.T. 176=1945 A.L.J. 335=A.I. 
R- 1945 P.C. 134=(1945) 2 M.L.J, 109 
(P .C.) . 
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process. As a warrant of commitment under 
Regulation III of 1818 is akin to criminal pro- 
cess, the re-arrest of that person under such 
a warrant in the Court room when the Court is 
not sitting or within the precincts o'f the Court 
even when the Court is sitting will not amount 
to contempt unless it is a fraudulent proceeding; 
for evading the order of the Court which is 
made in habeas corpus proceedings or proceed- 
ings under S. 491, Cr. P. Code, or the arrest is 
made in the face of the Court so as to create 
a disturbance of the Court’s business. 

Per Miller, .T . — It would amount to contempt 
ij the person holding the warrant says to the 
face of the Court that he would not release 
the person ordered to be released by it Such 
a warrant issued by the Governor-General or 
by the Governor of a province does not amount 
to a decision of a Court but is only an exe- 
cutive act and as such it cannot be set up against 
the order o’f the Court directing the release. 
(Derbyshire, CJ., Mitter and Khindkar, JI.)\ 
Ntharen.du Dutta Mazumdar, In re. 47 C. 
W.N. 854=1. L.R. (1944) 1 Cal. 489 (S 
B.)=76 C.L.J. 292. ^ ' 


What amounts to — Person released by 
Lourt on habeas corpus writ re-arrested under 
Kegulatwn III of 1818 within Court precincts. 

Per Curiam.— A. person who is directed by 
Court to be released from illegal detention in 
proceedings or proceedings under 
Cr. P. Code, is only free from arrest 
on cml process until he reaches home from 
Court, but not free from arrest on criminal 


•; Whal consfifuies — Withholding or delay- 

ing applications addre.<:scd to High Court by pri- 
soner from jail — Tampering with such documents 
by jail authorities. 

Though the exigencies of war have armed the 
executive with immense powers and Courts of 
Justice, including the High Court, have to some 
extent been neutralised and rendered ineffective, 
it is not for the executive to judge how far 
their powers extend. That is the sole and ex- 
clusive privilege of His Majesty’s Judges and 
of His Majesty's Privy Council. No official, 
however highly lie may be placed, has the right 
to determine the extent of his authority and 
power and any attempt by whomsoever made 
and however highly he may be placed, to with- 
hold matter or delay applications addressed to 
the High Court, however frivolous or worth- 
less they may appear to be, constitutes a gross 
contempt of Court. Tampering with such docu- 
ments addressed to the High Court is improper 
and is in itself a contempt. It is most objec- 
tionable to add a figure to the date on the 
document so as to make it appear that it bears 
a different date to the one which it originally 
bore, and it is tampering with it, whetlier done 
with innocent intent or from an improper 
motive. 

In so far as criminal contempts are concerned, 
the offence is committed if, among other things, 
the acts complained of either obstruct or have 
a tendency to obstruct, the administration of 
justice. It is not necessary to establish an 
actual obstruction or interference. It is enough 
to show that the acts have a tendency to inter- 
fere. (Bose and Sen, IJ.) Saoji v. N. S. Ja- 
tar. I. L.R. (1945) Nag. 74=1945 F.L.J. 
73=1945 N.LJ. 30=A.I,R. 1945 Nag. 33. 

— —What constitutes — Intention— Relevancy 
of. Superintendent and Remembrancer ot 
Legal Affairs, Bihar v. Murli Manohar Pra- 
SAD. Q.D., 1936-’40, Vol. I, Col. 3316.1 

20 Pat. 306=191 I.C. 834=13 R.P. 399^? 
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7 B.R. 261=42 Cr.L.J. 225=A.I.R. 1941 

Pat. 185. 

What constitutes — Prohibitory order — 

Disobedience by party and stranger, difference — 
Marriage in spite of prohibition. District 
Judge, Chhindwara v. Basorilal. [See Q.D., 
i936-’40, Vol I, Col. 2125.] I.L.R. (1942) 
Nag. 45. 

What constitutes — Withholding o^f peti- 
tion by detenue under S. 491, Cr, P. Code. 

Petitions addressed by detained persons to the 
High Court under S. 491, Cr. P. Code, must 
be forwarded and that without any delay. Whe- 
ther the petition has in the events that have 
happened become infructuous is a matter in 
every case ’for the High Court to decide and 
no one has the right to take upon himself that i 
responsibility. It is no business at all of any ! 
of&cial to form any conclusion about an appli- 
cation addressed to the High Court. The with- 
holding of such petitions amounts to a technical 
contempt even when such withholding does not 
tend substantially to interfere with the due 
course of justice. (Harries, CJ., Abdul Rashid 
and Abdur Rahman, //.) Homi Rustomji v. 
Sub-Inspector Baig 217 I.C. 78=17 R. L. 
219=46 Cr.L.J. 174=A.I.R. 1944 Lah. 196 
(S.B.). 

CONTEMPT OF COURT AND CRIMI- 
NAL PROCEDURE CODE (V OF 1898), 
Ss. 4 (o) and 5^ (2) — Contem.pt committed i 
within territorial jurisdiction of a High Court \ 
in India — Offender outside its Jurisdiction — 
Competence of that High Court to issue pro- 
cess to secure his attendance. 

A contempt of the High Court is an ‘‘act 
made punishable under a law for the time being 
in force” within the meaning of S. 4 (oi) o'l the 
Cr. P. Code and such offence can be inquired 
into according to the provisions of the Code 
as set out in S. 5 (2) — Hence where a contempt 
has been committed within the territorial Juris- 
diction of a High Court in India, such Court 
is competent to issue process to secure the at- 
tendance of the^ offender wherever he may be 
residing in British India as in the case of an 
offence under the Penal Code or under any other 
Act for the time being in force. (Collister 
and Allsop, //.). Emperor v. Benjamin Guy 
Horntman. I.L.R. (1944) A. 665=217 I. 
C. 247=17 R.A. 136=46 Cr.L.J. 272=1945 
A.W.R. (H.C.) 97=1944 A.L.J. 459=A. 
I.R. 1945 A. 1. 

CONTEMPT OF COURTS ACT (XII OF 
1926) — Applicability — ^Mussulman Wakf Act, as 
amended by Bombay Amendment Act — Order 
under S. 6-F — Disobedience — ^Proceedings for 
contempt — Propriety. See Mussalman Wakf 
Act, as amended by Bombay Amendment Act 
(1935), S. 6-A. 44 Bom.L.R. 231. 

Scope — Powers of High Court — Order by 

Chief Judge of Bombay Small Cause Court — 
Direction to mutawalli to furnish particulars 
and statement of accounts under Mussalman 
Wakf Act — Disobedience— Proceedings for coup- 
tempt. 

An order made by the Chief Judge of the 
Bombay Small Cause Court under S. 6-A of 
the Mussalman Wakf Act as amended by the 


CONTEMPT OF COURTS ACT (1926)i, 
S. 2. 

Bombay Amendment Act of 1935, directing a 
mutawalli of a wakf to ‘furnish within a s^cihed 
period a statement of accounts and particulars, ’ 
is an order directing him to do a specific thing 
within a limited time. An order of such a 
nature, if disobeyed, can be enforced by proceed- 
ings for contempt by the High Court under the 
Contempt of Courts Act. (Beaumont, CJ. and 
Wddia, J.) Emperor v. All Mahomed Ada- 
MALLI (No. 2). 201 I.C. 441=15 R.B. 101 
=43 Cr.L.J. 667=44 Bom.L.R. 249=A.I.; 
R. 1942 Bom. 154 (1). 

S . 2 — A pplication under — Maintainability ■ 

— Filing of complaints under S. 500, I. P. Code 
and S. 195, Cr. P. Code, when no proceedings 
ard pending. 

Where an application under S. 100,^ Cr. P.'. 
Code, directed against a particular individual has . 
terminated the filing of complaints under S. 500, 

I. P. Code and S. 195, Cr. P. Code, by the iti- 

i dividual against -whom the disposed off appli- 
cation was directed does not in any way affect ■ 
the trial o’f any pending proceedings and hence 
an application under S. 2 of the Contempt ^ of 
Courts Act on the basis of such complaints 
would not be maintainable. (Thomas, CJ. and 
Ghulam Hasan, J.) Maetadeo Prasad v. Dr. 
Tej Narain Bahadur. 208 I.C. 212=16 R. 

O. 109=1943 A.Cr.C. 123=45 Cr.L.J. 108 
=1943 O.W.N. 331=1943 O.A. (C.C.) 212 
=A.I.R. 1944 Oudh 14. 

S. 2 (1) — Jurisdiction of High Court — 

Contempt of Subordinate Court — Power of 
High Court to take proceedings suo mofu — Ap- 
plication defective as being taken out by person 
not competent to represent Government — If bar 
to proceedings. Superintendent and Remem- 
brancer OF Legal Affairs, Bihar v. Muru 
Manohar Prasad. [See Q.D., 1936-'40, Vol. I, 
Col. 3317.] 20 Pat. 306=191 I.C. 834=13 R. 

P. 399=7 B.R. 261=42 Cr.L.J. 225=A.I. 

IR. 1941 Pat. 185. 

j S. 2 (1) — Jurisdiction of subordinate, 

Courts — Contempt not committdd in their pre^ 
sence: 

A Court subordinate to the High Court has ntf 
jurisdiction to entertain contempt proceedings if' 
the contempt is not committed in its presence. 

i (Bose, J.) Kisan Krishna ji v. Nagpur Con- 

[ FERENCE OF SOCIETY OF St. VinCENT De PaUL. 
211 I.C. 442=16 R.N. 203=45 Cr.L.J. 407 
=1943 N.L.J. 505=A.I.R. 1943 Nag. 334. 

S. 2 (1 ) — Jurisdiction to punish — High 

Court — Powers of — Contempt by person resident 
outside jurisdiction — Power to arrest or take, 
action. 

The power to punish for contempt of Court is 
3 power inherent in superior Courts of Fecordj 
which in India are the High Courts. Each High 
Court has inherent power to punish contempt of 
itself ; but no other Court has any power to deal 
with contempt of Court. If a High Court con- 
siders that a person has committed contempt of 
that Court although the contempt may have beert 
committed outside t* e jurisdictirn of tb^t 
Court, it can deal with that person if he were 
within its jurisdiction. But there is no power ia 
any High Court to arrest for contempt of Court 
a man outside the jurisdiction of that Courts 
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{Beaumont, CJ. and Sen, /.) B. G. Horniman, 
In re. I.L.R. (1944) B.>m 333rr212 I.C. 631= 
45 Cr.L.J. 647=17 R.B. 30=46 Bom.L.R. 94= 
A.I.R. 1944 Bom. 127. 


— — S. 2 (2 I — Sind Chief Court — Turi'^diction 
of. Emi^fror V. P.C. T\rapoue [See Q.D. l9?6-40, 
VOL. I, Col. 3314.1 I.L.R. (1941) Kar. 3=191 
I.C. 519=13 R.S. 143=42 Cr.L J. 1. 


— S. 2 (2) — Sind Chief Court — Power to 
punish for contempt. 

The Chief Court of Sind is also a Court of 
Record and has oower to pu lish in a summary 
way contempt of itself. {O'Sullivan^ J.) Ram- 
ZAfT Moosakhant z/. Abubucker SaKH[. I.L R 
(1944) Kar. 395=A.I.R. 1945 Sind 75. 

— — S. 2 (3) — Appltcabiliiy — Order by Chief 
Judge of Bombay Smill Cau^e Cou*‘t to furnish 
informition under Mussahnin IVakf Act- 
Failure to obey— Proceedings for contempt — Per- 
missibility. 

Failure to obey an order of the Chief Judge 
of the Court of Small Ciuses at Bombay to 
furnish information as required by S. 3 of the 
Mussalman Wakf Act, 1923, as amended by the 
Bombay Amendment Act of 1935, though it is an 
offence under that Act, is not an offence punish- 
able under the Indian Penal Code. The High 
Court is consequently not precluded from taking 
action in respect of it by the terms of S. 2 (3) ot 
the C )ntempt of Courts Act. {Lord Porter,) 
Alt Mahomed Abamalf.iz;. EMPEt^oR. 1945 M. 
W.N. 564=1945 P.W.N. 44l=A.I.R. 1945 P.C 
147=(1945) 2 M.L.J. 356 (P.C.). 

■ ■■ " ■-"S 2 (3) — J uris diction of High Court. 

The idea underlying the Act is that if a person 
can be sufficiently punished by .some other tribu- 
nal, then the High Court should not entertain 
summary proceedings for contempt. {Bose, J.) 
Ktsan Krishnaji V. Nagpqr Co.n’perence of 
Society of St. Vci^centt D^pul. 2U I.C. 442= 
16 R.N. 203=45 Cr.L.J. 407=1943 N.L.J. 505 
=A.I.R. 1943 Nag, 334. 

— S. 2 (3) — Scope of prohibition contained 
in. Subordinate Judge er. Jawaharlal. Q.D. 
1936-40, VoL. T, Col. 218 ] I L,R. (1941) Nag, 
304=191 I.C. 671=13 R.N. 209=42 Cr.L.J. 
237. 

— — — S. 3 Proviso— Apology— Court’s power to 
reject. Emperor t;. P. C. Takapo re [9^5Q.D., 
19^6-40, VoL. I, Col 3313.1 I.L.R, (1941) Kar. 3 
t==19X LC. 519=13 R.S. 143=42 Cr.L.J. 1. 


S. 3 Proviso — Apology — Expression of re 

gret-^lf amounts to. 

Where a contemner states that he is ‘extremeh 
sorry, it may amount to an expression of regret 
but it is certainly not an apology— which is thi 
word used in the Contempt of Courts Act 
{Tgbal Ahmad, C.J. and Collister, J,) Emperor h 
Pfisr Prasad Sharma. 1942 O.W.N 6=194: 
A. Cr C. 28. 

S. 3 Proviso— Apologv — Nature and con 

tents of. Subordinate Judge v. Jawaharlal 
l^ee QD., 1936-40, Vol. T, Col. 2112] I.LR 
Nag 304=191 I.C. 671=13 R.N. 209=42 Cr.L 
J. 237. 

S . 3, Proviso — Berate I apology— Value 
Nasir Ahmad z/. Anis Ahmad Abbasi. [See 0.0 
936AO, VOL. f, Col. 3317] 16 Luck. 506=191 
C’ 726=13 R 0.299=1941 A.W.R. rc.C.) 7= 
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42 Cr.L J. 
Oudh67. 


221=1941 O.L.R. 17=A.I.R. 


1941 


CONTRACT— Agency— Brokerage— Right to 
See Contract Act, S. 219. so. 

Arbitration clause— Party repudiating Ua^ 

bility under contract— Right to plead arbitration 
clause in bar of suit on contract. 

The total repudiation by a person of any liabil- 
ity under a contract to which he is party operates 
as a bar to a plea by him that the contract is 
subject to an arbitration in a suit by the other 
party on the contract. It is not open to him to 
say that though he is not bound by the contract 
the other party is bound by the arbitration 
clause in it. By repudiating liability he loses all 
right to insist npon compliance with the arbitra- 
tion clause. {Blackwell, J.) Chiranjilal Ram 
Chandra v. Jatashankar N. Joshl ILR 
(1942) Bom. 744=15 R B 213=203 IC 322-’ 
44 Bom.L R. 692 = A.I,R. 1942 Bom. 297. 


— ^ — ’^Assignability — Contract for construction of 
building — Contract involving personal qualijL 
cations— Benefits under — If assignable— Right of 
assignee to demand accounts from promisor. 

The 2nd defendant entered into a contract with 
the 1st defendant for the construction of a 
building for the 1st defendant, and according to 
the terms and conditions the 2nd defendant had 
to complete the work within 6 months and if he 
failed to do so or if any defects were noticed, 
he would be subject to such penalty as the 1st 
defendant might fix, he was to forfeit all his 
claims for the work till then done, and the 1st 
defendant might then cancel the contract and get 
the work done by a separate agency. 

Held, that the contract was one involving 
special personal qualifications and as such was 
not assignable and an assignee of the benefits of 
that contract from the 1st defendant was not, 
therefore, entitled to demand from the 1st defen- 
dant accounts of the value of the work which 
the 2nd defendant had executed more especially 
when the 2nd defendant had not executed his 
contract. {Nageszmra Iyer and Singaravelu 
Mudaliar, JJ.) Abdul Ravyoof-khan Shiraniv. 
Coronation i o-operattve Society, Honnavalli. 
21 Mys.L.J. 389^48 Mys. H.CR.329, 


Breach — Contract of sale of goods— Mea^ 

sure of damages. 

In the ca^^e of a breach of a contract of sale 
of goods, the measure of damages is the differ- 
ence between the contract rate and the ni rket 
rate at the expiry of the period agreed upon as 
the time for delivery in the contract- {Bobde, 
J.) JlVRAj Khimjx V. Chainkaran. I.LR. 
(1944) Nag. 749=1944 N.L.J. 283=A I.R, 1944 
Nag. 279. 

-Breach — Damages— Measure of — ^ale of 

goods — Payment of sale price —Breach by non” 
delivery — Suit for refund of price and damages— 
Interest on price paid — Difference between con* 
tract price and market price — Market price pfe* 
vailing on date of breach or on date of trial of 
suit. 

In a suit for return of the sale price paid 
under a contract of sale of goods on the basis of 
a breach and total failure of consideration and 
for damages for breach of contract by reason qt 
non-delivery of the good.s sold, the plaintiff is 
entitled to a return of the price paid by him with 
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interest thereon from the date on v\7hich it was 
.paid till date of judgment as compensation for 
having been kept out of his money and also 
damages for breach. The measure of damages 
is the difference between the contract price and 
the market price of the goods on the date of 
breach. The material date is the date of the 
breach and not the date of trial of the suit 
iChagla, /.) Rameshwardas Poddar v. Paper 
Sales Ltd. 211 I.C. 93=16 R.B. 265=45 Bom. 
X.R.906=A.I.R. 1944 Bom. 21. 

B reach— Re medy — Suit for damages — 

Express term in contract providing for damages 
pn breach — If essential. See Pkovincial Small 
Cause Courts Act, S. 15 and Art, 31. 23 Pat, 
X.T. 11. 

-^Building contract — Construction — Agree- 
ment to abide by certificate of architect named — 
Effect — Certificate of auditor — Finality — Grounds 
for challenging certificate— Provision for deci- 
sion of architect bring made , a rule of Court — If 
makes architect arbitrator or judicial person — 
Form of certificate. 

If the parties to a building contract choose to 
agree to abide by the certificate of an architect 
whom they have named in the agreement, then 
they must accept the decision of the architect 
however wrong and erroneous it may be. A final 
certificate given by the architect can be challeng- 
•ed by the owner of the building only on three 
grounds, fraud, collusion or misconduct on 
the part of the architect. If there is an arbitra- 
tion clause in the contract and if there are pen- 
ding disputes between the parties, then the power 
-given to the architect under the terms of the 
contract to give a final certificate comes to an 
‘Cnd, and the architect can only act under the 
arbitration clause as arbitrator and cannot act as 
•a certifier. But the mere fact that the contract 
.provides for the decision of the architect being 
made^ a nile of the Court would not alter his 
capacity in giving his decision, which is not 
Judicial, but administrative ; nor would his deci- 
sion be an award. Nor can the certificate be 
-attacked on the ground that it is not in proper 
form. The law does not make it necessary for 
the architect to issue his final certificate in any 
prescribed form. All that is required is that it 
should give clear intimation to the owner what is 
the amount finally due and payable by him under 
the contract. {Chagla, /.) Motilal Trtsi and 
Co. V, Ramchandr^ Gajanan. 204 I.C. 159= 
15 R.P. 285=44 Bom. L.R. 74:5=A.I.R. 1942 
Bom. 334. 

——Building contract — Contractor to build 
and engineer to supervise — Building as built not 
according to plan, unsightly and not fit for use — 
Owner’s remedy — Joint decree against contractor 
and engineer, if could be passed — Measure of 
■damages. Rajaram Koduram v. Madhaorao 
Chitnavis. [See Q. D., 1936-MO, Vol. I, Col. 
2138.] 194 I.C. 257=13 R.N. 361=A.I.R. 
1941 Nag. Ill, 

^ — -‘-Building contract — Decision of owner's 
■agent regarding rates and quantities to be final — 
Final bill prepared by such agent— Whether can 
ibe questioned by owner. 

In the case of building Contracts where work 
is agreed upon to be executed to the approval of 
:a third person, the general principle is that it is 
not open to the employer to complain of defects 
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in work done after a final and conclusive certifi- 
cate has been granted by such person in respect of 
it. This principle is subject to a possible excep- 
tion in case of fraud. Where the agreement 
between the parties provided that the decision of 
the owner’s authorised agent regarding rates and 
quantities was to be final and a final bill prepared 
by such agent was accepted by the contractor, it 
is not open to the owner to question the final bill 
on the ground of fraud unless there are circum- 
stances sufficiently strong to indicate that the 
agent was in fact acting rather as an agent on 
behalf of the contractor, as might possibly be 
indicated by the amount or character of the 
overcharges. (Tekchand and Beckett, JJ.) E. 
M. Baines Ramsahai Sethi. 192 I.C. 747= 
13 R.L. 404=A.I.R. 1940 Lah, 505. 

C. I. F. contract-~Documents to be tender- 
ed under— Policy of sea insurance— Certificate of 
insurance containing all terms covering war risk 
and risk from strikes, riots, etc. — Sufficiency. 
9^5 Stamp Act, S.2(20). I.L.R. (1943) Kar. 
491, 

Completion — Agreement as to terms of lease 

and sale of forest produce -Contemplation of 
execution of formal deed— If renders the agrees 
ment incomplete. 

Where when an agreement is reached as to the 
terms of a lease and sale of forest produce the 
parties contemplate the execution of a formal 
deed of lease and sale, that would not per se 
make the agreement incomplete. {Bajpai and 
Dar, JJ.) Devi Prasad Sri Krishna Prasad v. 
Secretary of State. I L.R. (1941) All. 741= 
197 I.C, 390=14 R.A. 191=1941 A.L. J. 570= 
1941 O.A. (Supp.) 776=1941 A.W.R. (Rev.) 
891=1941 A.L.W. 983=4 F.L. J. (H.C.) 361= 
A.I.R. 1941 All. 377. 

Completion — Agreement between parties 

and settlement of terms— Understanding that 
agreement should be reduced to formal contract 
-^Effect — Contract — If complete before execu^ 
tion of formal agreement. 

In the case of a contract in which a draft 
agreement and engrossment are evidently con- 
templated by the parties, the contract cannot be 
said to be complete without the formal agree- 
ment being signed and executed, even though all 
the terms have been settled one by one and em- 
bodied in the draft. Once it is clear that the 
parties intended that the terms of their bargain 
are to be reduced to a formal contract, although 
that understanding is not in writing but is only a 
matter of oral agreement or of inference from 
the conduct of the parties, the consequence is 
that there must be a formal contract signed and 
executed by the parties before the contract can 
be said to be complete. {Broomfield and Divatia, 
JJ.) New Mofussil Co., Ltd. v. Shankaral 
Marayandas. I.L.R. (1941) Bom. 361=196 
I.C. 146=14 R.B 100=43 Bom. L.R. 293= 
A.I.R. 1941 Bom 247. 

Completion— Contract by correspondence — 

Formal execution of document contemplated — 
Parties acting upon contract— Execution of 
formal document — If necessary. 

Where the documents or letters relied on as 
constituting a contract contemplate the^ execution 
of a further contract between the parties, it is a 
question of construction whether the execution 
ot the further contract is a condition or term of 
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the bargain, or whether it is a mere expression against the vendor who is declared to be not 
of the desire of the parties as to the manner in entitled to the property, it is not open to the 
which the transaction alreody agreed to will in vendee to plead that there is no consideration 
fact go througlu In the former case, there is no for the sale deed or that there is a failure of 
enforceable contract either because the condition consideration. There is no covenant for title in 
is uiifulhlled or because the law does not recog- such a case, and the subject of the sale is only 
nize a conratet to enter into a contract. In the the vendor’s interest, if any, in the property in 
latter case, there is binding contract and the the litigation and subject to the litigation them 
reference to the more formal document may be pending. Nor can it be said that the deed of sale 
ignored. The conduct of the parties in acting is void by reason of the fact that the property 
upon the contract before the formal agreement did not exist; the property did exist; the vendoc 
was drawn up is the clearest evidence of the fact only lost it by the result of the litigation. The 
that the execution of the formal document was vendee having purchased whatever interest his 
not necessary to the completion of the contract, vendor had in the property with his eyes open, 
(Almond, J. C. and Mir Alnnad, /.) Gujjar Mal and no deception having been practised upon him, 
t;. Governor-General Of India. 209 1.0.4:29= he cannot he heard to say that the transaction is 
15 R. Pesh. 1=A.I.R. 1942 Pesh. 33. | void because the rights purchased by himare 

Completion -Contract by Government worth iittU or nothing. The vendee must be 

Officers — Negotiation and agreement — Proper obtain what he bargained for and his 

procedure. failure to obtain possession of the property is 

not due to the act of his vendor. (Harries, CJ.^ 
and Manohar Lai, /.) Bhulan Pbasad Sinch 
V. Rup Narain Singh, 195 I.C. 664=7 B R.. 
955=14 R.P. 142=22 Pat. L.T. 12=A.I.R. 
1941 Pat. 233. 

rcacneu. xnc praccice oi leaving me iigiccmciiL Construction Agreement between com- 

in the form of correspondence and tenders in pany and management— Provision for payment 
anticipation of a formal deed to be executed later of Commission to managing agent at fixed per- 
on is irregular and has nothing to recommend, centage on net profits — Provision for deductiotii 
The proper procedure should be that after an of all proper allowances and deductions for 
agreement is reached a memorandum of the interest on loans and deposits and for working 
agreement should be contemporaneously prepar- expenses chargeable against profits but for no* 
ed and signed by both parties as evidence of the deduction for depreciation on machinery and 
agreement to be followed later on by a formal buildings or in respect of any expenditure oa 
document drawn up by a Government convey- capital account — Ascertainment of net profits 
ancer ; but it cannot be said that the law requires for calculation of managing agent^s Commission 
that contemporaneously with an oral agreement — Excess profits tax — If to be deduced. 
a document should also be prepared and signed; Excess Profits Tax Act. 45 Bom L.R.951. 

it is permissible to record the agreement, arrived Construction — Agreement for ^ certain. 

at orally, later on by correspondence. (Bajpai period with option of renewal — Negotiations for 
and Dar, JJ) Devi Prasad Sri Krishna renewal after expiry of period— Construction— 
Prasad v. Secretary of State. I.L.R (1941) Agreement to renew— If effected. (Lord Romer,} 
All. 741=197 I.C. 390=14 R.A. 191=1941 A V. & Son v. Akootef. jadwf.t & Co. 8 B.R. 
A.L.J. 570=1941 O.A. (Supp ) 776=1941 636=14 R.P.C. 132=199 I.C. 570 (P.C.). 

Construction — Arbitration clause — “All 

j. (H.C.) 361=A.I.R. 1941 AIL 377. unpaid claims whether admitttd or not arising 

’Conclusion of — Place — Insurance policy — out of or in relation to contracts, etc. — Meaning 

Proposal signed, and medical examination made of. Sukhanandan Ramdhin v. Maniklal 
in a particular place — Acceptance by Head Office Kanialal. [See Q D , 1936-’4D, Vol. T, Col. 33HI 
in different place. I.L R. (1941) Bom, 200=193 I.C. 779=13 R.B. 

Where a proposal for an insurance policy is 350=A.I.R. 1941 Bom. 82. 

signed at Nagpur and the medical examination Construction — Building contract -Lump 

is made at Nagpur but it is accepted in Calcutta sum or rate contract. Panchanan Ganguly v. 

the Head Office the contract is made at Kaupada Banerjeb. [.S'ce Q D-, l936-’40, Vol. I, 
Calcutta and not at Nagpur. (Clarke, /.) Col 2139.] 191 I.C. 739=13 R.C. 279. 

Hindustan Insurance Co, v, Nathu. 1941 N. Construction— Building contract-ffTenders 

L.J. 37. — Conditions— ‘'Entire contract'^ — Meaning a/--, 

Consideration— S'ee Contract Act, S. 2 (d) Provisions for additions or deductions— Effect of 

AND S, 10. ^ — Deviation materially altering original contract— 

Consideration— Failure of— What amounts Tenderer refusing to accept— Work done by other 

to— Sale of property subject of litigation — Stipule agency— ‘Breach— Damages — Measure of — Interest 
afion that in case litigation went against vendor, — Right to. 

vendee not to claini refund of sale price— Vendor The appellant Company invited’tenders for thC; 

declared not entitled to property — Right of construction of a factory as well as subsidiary 
vendee to plead want of consideration for sale. buildings in connection with their new cement 
Where certain property, subject of a pending works at a place called Kalakudiand the works 
litigation,^ IS sold under a sale deed which ex- were to be carried out strictly in accordance with 
press/y stipulates that that if the pending litiga- the schedule, specification and conditions attach' 
t ion IS decided against the vendor, the vendee ed to the tender. The works had to be carrieffl 
would not be entitled to a refund of the purchase out according to the terms under the supervision^ 
price, and the litigation is ultimately decided of the company's Works Manager and had to 


It will be in the public interest and desirable 
from every point of view if the Government 
Officers, after an agreement is reached, take the 
precaution of preparing a memorandum signed 
by both parties, setting out the terms which are 
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completed within the time mutually agreed upon 
betv\een the contractor and the Works Manager 
“when ac eptance of a particular tender had been 
intimated to the tenderer.*' The tenderer had to 
submit a sum of Rs. 1,000 as earnest money along 
with the tender, which amount was to be appro- 
priated towards his security deposit if the tender 
was accepted by the appellant company. Other 
conditions in the contract inter alia) were Cl- 22: 
“The Works Manager sh.ill have the power of 
deviating^' either by way of addition or deduc- 
tion, from the drawings, specifications! bills of 
quantities the value of all additions and deduc- 
tions being ascertained by measurement and added 
or deducted from the amount of the contract 
price at the prices mentioned therein.*' Cl. 23 : 
“Should any work be ordered which cannot be 
priced on the basis specified hereinbefore, the 
prices to be allowed shall be settled previously to 
the execution of the order. In the event of a 
price being inserted in the order of.the coritractor, 
it will be understood that he has accepted it unless 
he objects in writing to the same previous to the 
commencement of the work or -delivering the 
articles or within six days from the receipt of the 
order, in which case he will be entitled to repre- 
sent his case to the Works Manager.'' Cl 25 : “If 
at any time after the the commencement of the 
work, the company shall for any reason 'not 
require" the whole or part thereof as specified in 
the tender to be carried out, the Works Manager 
shall give notice in writing to the effect to the 
contractor who shall have no claim to any pay- 
ment of compensation whatsoever on account of 
proprietary or other advantage which he might 
have derived from the execution of the works in 
full, but which he did not derive in consequence 
of the full amount of the work not being earned 
out.*’ The respondent’s tender for Raw ^leal 
Silos, Lepolin kiln, etc>, was accepted and a secu- 
rity of Rs. 5,000 was fixed by the Works Manager 
and paid by the respondent. A lay out plan was 
sent by the company of Raw Meal Silos and the 
plaintiff began excavations in accordance with the 
contract. The original tender was accepted for 
construction by use of granite jelly for mass con- 
crete, etc., but later the company wanted to alter 
it into limestone jelly and offered fresh terms to 
the respondent who would not agree to them as 
the change suggested would reduce the value of 
the contract to the pla ntiff by 50 per cent, or 
more according to the prices suggested by the 
company. Before the work progressed far, the 
company entrusted the works to other petty con- 
tractors and had the works completed through 
them with the modifications suggested by the 
company. The respondent therefore sued the 
appellant company for damages for breach of 
contract. 

(1) that this was a completed contract 
between the parties for the construction of such 
portion or portions of the appellant company’s 
new Cement Works proposed to be built by them 
as might have been given to the respondent either 
at or about the time when the tender was accept- 
ed or afterwards ; (2) that the contract was a 
bilateral contract and the appellant company must 
be held to have impliedly agreed that they would 
have the work of construction of Raw Meal Silos 
at least carried out by the respondent; (3) that 
the contract v;as an “entire contract" and the 
Q. D. 1—92 


CONTRACT. 

company was under an obligation to allow the. 
respondent to complete the whole of the work 
(4) that the power to “deviate” in Cl. 22, either 
by way of addition or deduction, did not mean 
addition or deduction from the contract in such a* 
way as to result in the extinction of the contract 
or to transfer it into one that was to all ^ intents 
and purposes a new one. The deductions or 
omissions could only be such as were within the 
limits of the contract; (5) that Cl- 23 had no 
application to any other work than what had been, 
mentioned in the first part of the clause itself; 
(6) that the words “not require” in Cl. 25 were 
meant to convey a set of circumstances when the 
company did not intend to continue the contract 
on the ground that it did not_ require the whole or 
part of the building for which _ the contract was 
given to the re'^pondent (plaintiff) hut could 
have no application to a case like the present 
where the company wanted those very buildings 
but built of a different mateiial and at lower 
rates ; (7) that the breach was committed by the 
appellant company which w^as therefore liable to 
pay damages ; (8) that the measure of damages 
would be the amount of profit which the respon- 
dent would have made if he had been permitted 
to do the work in addition to what wasdue to- 
him for the work actually done. No interest was 
payable on damages prior to the date of suit.i 
{Abdur Rahman and Somayya, //.) 

Cement Co., Ltd. v. Lourdusami Pillai. (1943) 
1M.L.J.303 . . ^ ^ 

Construction— Considerations-^ Ante ceaent) 

surrounding and contemporaneous circumstances 
— Reference to, if permissible. 

When the words used in a contract are^ plam^ 
no extraneous considerations are permissibiC 
neither antecedent correspondence, nor surround- 
ing circumstances nor subsequent conduct. When 
a formal contract has been entered into, that 
must be construed accof’ding to its own terms znu. 
not be explained or interpreted by the antecedent 
communings which led up to it. Tbe latter could 
only show what parties meant to do but cannot 
show what they did. Though when the terms o£ 
an agreement are ambiguous the surrounding and 
contemporaneous circumstances (not subsequent 
conduct) can be looked to, the rule has to be 
applied with the greatest care even in the rare 
cases to which it is a,pplicable. Where one of 
parties thought there was a completed contrat^ 
while the other insisted that there was not 
the contemporaneous circumstances that both 
the parties dealt in the commodities in question 
and that both were negotiating, one for the vur^ 
chase and the other for the sale, of the goods m 
question and the circumstances fitted equally well 
with the existence or non-existence of a com- 
pleted contract, it was held that it was not a case' 
in which all the parties concerned had for yeap 
acted along a given set of lines which could only 
fit one case and not the other and that hence 
it was not legitimate to try and correlate t^fae 
meaning of the words used to existing facts, that 
is to say, to facts existing at the time of the 
dispute. iBose, /) Markandelal 
bhAknath. I.L.R. (1943) Nag. 10=15 RN. 122 
=203 I C. 941=1942 N.L.J. 481=A.I.R. 1944 
NagrrSl. .. 

Construction— Contract for remuneration 

of agent— Principles. 5^^ Principal. And Agent 
—Relationship. 1940 A.M,I/J. 74* 
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^Construction — Contract subject to rules and 

hye-laws of East India Cotton Association — Rules 
and bye-laws providing for reference of disputes 
to arbitration— Clause in contract providing for 
institution of suits in regard to matters arising out 
of transactions in particular Court only-^If bars 
reference to arbitration, 

A clause in an agreement £ot the purchase and 
sale of cotton provided that no suit in regard to 
any matter arising out of the transactions should 
he instituted in any Court save the High Court of 
Bombay or the Court of Small Causes at Bombay. 
The transactions under the contract were to be 
subject to the rules and regulations of the East 
India Cotton Association, under which the dis- 
putes had to be referred to arbitration. 

_ Heldt that the clause referring to the institu- 
tion of '‘suits” had no operation unless a suit was 
filed, in which case the Court was defined and that 
the clause in question did not oust the provision 
•requiring arbitration under the rules and bye- 
laws of the East India Cotton Association or 
•affect reference of disputes to arbitration. 
{Beaumont, CJ, and SomfeCf J.) PatllBros v. 
Shree MitENAKSHi MILLS, Ltd. I.L.R. (1942) 
Bom. 558=202 I.C. 188=15 R.B. 140=44 Bom. 
Ir.R. 485=A.I.R. 1942 Bom. 239. 

- - Construction — Contract to sell goods “ as 

may arrive**— Performance^ if conditional upon 
, arrival of goods. 

The relevant terms of the suit contract were 
as follows: — “ The defendant firm agree to sell 
and the plaintiffs agree to buy the undermentioi- 
•ed goods of shipment August/September, 1939, 
‘Or such portion thereof ^ as may be ready for 
delivery or as may arrive and be deliverable 
vunder the conditions of the contract.” 

Heldf that the words “as may arrive*^ render 
the performance of the contract conditional upon 
the event of the arrival of the goods, and if the 
goods of the contract description do not arrive, 
performance of delivery by the sellers is ! 
•excused. (.Gentle, J.) Bisweswar Lal v, Tai 
Dayal. 49 C.W.N. 368. 


- ■■"Construction — Contract to sell house — 

Undertaking to “produce all the documents 
relating to the house”— Interpretation— Duty to 
produce documents not in the possession or 
power of seller, .^ee T. P. Act, S. 55 (1) (b). 
{1943) 1 M.L.J. 461. 

— —Construction — Exemption from statutory 
Uahility— Rights of parties — Absence of express 
covenant in contract — Rights and liabilities — How 
deterfrtined. 

It is open to the parties to a transaction to 
•contract themselves out of the provisions of a 
statute, such as the Cess Act, but it must be 
dearly and satisfactorily established not only 
that the parties did intend that their rights and 
liabilities should be different from those created 
by the statute, but also that they intended the 
variations to go to the extent pleaded by them. 
In the absence of an express covenant in the 
agreement or contract, the question has to be 
determined on a construction of the terms of the 
covenants in the contract. (Sinha and Pande, 
JE ) Hymayun H^REntdra. 24 Pat 438=1945 
P.W.N. 425=A.r.R. 1945 Pat 447. 

’^Construction — Express term that no remu- 
neration to be paid unless work is check-measur- 
ed — Right to claim compensation for work not 


check-measured — Quantum tatrmi— Application 
of principle. 

Wnere by the terms of a contract, the person I 
who does a work agrees that he is not entitled to i 
any remuneration unless the work has been check- 
measured, then clearly he cannot claim for any 
work which has not been check-measured. There i 
is no room for any implied contract, where there 
is an express contract in existence, and in such a | 
case the principle of quantum meruit cannot be ' 
applied. (Horwill, J.) Vanjeeswara Aiyar tj. 

Dr. Board OF South Arcot. 54 L.W. 342=1941 
M.W.N. 834=A.I.R. 1941 Mad. 887=(1941] 2 
M.L.J. 469. ^ 

—Construction— Government kabuliyat in 
respect of toll on public road-- Clause prohibit- 
ing sub-letting or assignment without permission 
of Collector — Effect — Assignment without per- 
mission — If void. Bhagwant GENTUjt V. Ganga- 
BiSAN Ramgopal. [See Q. D. 1936-'40, Vol f 
Col. 2IJ4.] I.L.R. (1941) Bom. 71=13 R.B. 
202=191 I.C. 806. 

Construction — Implied term — Contract of 

service — Appointment of chief agent of Insurance 
Company for ten years — Termor stipulation to 
carry on active business for ten years — If impli- 
ed — Financial state of company necessitating 
stopping of work and of continuance as closed 
fund — If breach of contract of service. 

The Court ought not to imply a term in a con- 
tract unless there arises frorn the language of the 
contract itself and the circumstances under 
which it is entered into, such an inference that 
the parties must have intended the stipulation in 
question that the Court is necessarily driven to 
the conclusion that it must be implied. Where a 
person is appointed as Chief Agent of an insu- 
rance Company for a period of ten years with a 
stipulation that he should give a guarantee in 
respect of the volume of work he would secure, 
and there is no express stipulation that the com- 
pany continues to carry on active business of an 
Insurance Company for that full period of ten 
years, it cannot be held that there is an obliga- 
tion on the part of the company to continue to 
carry on its business for ten years for the pur- 
pose of enabling the Chief Agent to earn his com- 
mission by discharging his duty as Chief Agent. 
The whole contract would depend upon the 
company being able to work as an active Insu- 
rance Company for that period. If the company 
becomes unable to work for that period and has 
to stop active work for bona fide reasons, and 
decides to function only as a “closed fund^ that 
would not amount to a breach ot an express con- 
tract and would not furnish the agent a cause of 
action for a suit for damages for wrongful 
termination of the contract of service. (Kmht 
Raman J.) Ranganatha Iyer v. Into Union 
Assurance Co., Ltd. (1945) 2 M.L.J. 297. 

Construction — Indemnity — Assignment by, 

debtor to creditor of promissory notes and mort- 
gage deeds in settlement of dues — Undertaking 
to make good loss arising from any “Kalan — " 
Madras Agriculturists* Relief Act passed subse- 
quently reducing the realisations— Liability under 
indemnity. 

It cannot invariably be said that people must 
ordinarily be taken to contract with reference to 
the law as existing at the time and that a ternx 
or condition should be implied that the obliga-v 
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lion should cease if the law is subsequently 
altered so as to affect the rights of parties in a 
manner not contemplated by them. It is a ques- 
tion of construction in each case. The defendant 
owed Rs. 11,854 to the plaintiff, and assigned to 
the plaintiff certain promissory notes and mort- 
gages of lesser value (Rs. 9,833) in full satisfac- 
tion, undertaking to indemnify the plaintiff 
■against loss in realising the debts. The defen- 
dant also agreed that “if in the matter of recovery 
of the debts any dispute C*Kalan'*) arises, I shall 
make good ‘ the lossV’ When the plaintiff filed 
suits to recover the debts, he was not able to 
recover more than the amounts found due after 
scaling down the debts under Madras Act IV of 
1938, passed subsequent to the assignments. He 
therefore sued the defendant for recovery of the 
difference between the amounts realised by him I 
and the full amounts payable thereunder. 

Held, (1) that was a word of some- 

what loose connotation and in this sense the 
•covenant must be taken to provide for indemnifi- 
cation of the plaintiff against loss arising out of 
any dispute raised by the debtors in the matter 
of realising the debts assigned to the plaintiff by 
the defendant; (2) that the contract being 
absolute in terms prima facie, should be taken 
to cover losses attributable even to a change of 
the law which the parties could not have foreseen 
«at the time of the contract, vis., the coming into 
operation of the Madras Agriculturists’ Relief 
Act IV of 1938; (3) that the assignment deeds 
and the so-called receipt were parts of the same 
transaction and must be read together ; (4) that 
the “receipt” could not be read as a contract of 
guarantee, but read as a whole, with the coven- 
ants in the assignment deeds, was only a contract 
of indemnity, and must receive effect accordingly. 
(Wadsworth and Patanjali Sastri, JJ.) jana- 
kumaRA Nainar V. Samanthabadra Nainar. 
I.L.R. (1945) Mad, 491=58 L.W. 92=1944 
M.W.N. 692=A.I.R. 1945 Mad. 98=(1944) 2 

M. LJ. 371. 

'^Construction — New term — If and when can 

he implied — ^'Forward delivery of Penang tin ^^ — 
Meaning of — Delivery, if dependant on arrival of 
tin from Penang. 

The Court ought not to imply a term merely 
because it would be a reasonable term to include 
if the parties had thought about the matter, or 
because one party, if he had thought about the 
matter would not have made the contract unless 
the term was included. It must be such a neces- 
sary term that both parties must have intended 
it to be a term of the contract and have only not 
expressed it because its necessity was so obvious 
that it was taken for granted. Where a contract 
for the purchase and sale of tin of Penang 
<iuality merely provides for forward delivery of 
such tin, a term cannot be read into the contract 
that its fulfilment is contingent upon the arrival 
of the tin from Penang. Such a term is not 
necessary to give business efficacy to the contract. 
“Forward delivery” means delivery in the future 
subject of course, to a reasonable limit of time. 
(Derbyshire, C. /. and Lodge, J.) Jeewanlal 
(1929), Ltd. t;. Pragdas Mathuradas. 49 C.W. 

N. 615. 

Construction — Pakka adatia contract — 

Undertaking to do forward business without de-^ 
posit for four lots of wheat or linseed or hundred 
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hales of cotton^ or ten or twelve bars of silver — 
Interpretation. 

Tne defendants who were pakka adaiias under- 
took to do business for the plaintiff on the terms 
contained in a letter which the defendants wrote 
to the plaintiff. The letter, after stating the 
various charges which they would make for 
adate, stated : “We shall do forward business 
for four lots of wheat or linseed or one hundred 
bales of cotton or ten or twelve bars of silver 
without any deposit. Deposit will be necessary 
for more business (than this).” 

Held, that having regard to the fact that a 
pakka adatia who did forward business without 
an initial deposit might incur a considerable risk 
if the market suddenly dropped, the Court^was 
bound to give a strict meaning to the word “or 
used in the letter and must be read as giving "to 
the plaintiff alternative rights to do business in 
respect of the different classes of commodities 
mentioned up to the limits mentioned, and should 
not be given an inclusive or non-alternative 
sense. Once the plaintiff had done business to 
the limit mentioned in any one of the commodi- 
ties specified, if he wished to do business in any 
of the other commodities, he must, so long as the 
business already done to the limit mentioned, was 
outstanding, pay deposit in respect of the further 
business. (Blackwell, J.) Ulfatrai Hukum- 
chand V. Nac.armal Gopivial. I.L.R. (1941) 
Bom. 441=195 I.C. 28=14 R.B. 12=43 Bom.L. 


R. 269=A.I,R. 1941 Bom. 211. 

Cons truction— Rules — Apparent inconsis- 
tency. Kaneegunge Coal Association, Ltd. v, 
Tata Iron amd Steel Co.,L.td. [See Q D, l936-’40, 
VoL. I, Col. 3318]. I.L.R. (1940) Kar. (P.C.) 361 
=43 Bom.L.R. 403=1941 A.L.W. 25 (P.C.). 
——^Construction — Sale of goods — ^*Delivery — 
November, December, January, February, 1933” — 
Meaning of. 

Where a term in a contract of sale provides 
for “Delivery. — November, December, January, 
February, 1933” it means that delivery has to be 
made in equal instalments in each of the four 
months, or at any rate some quantity has to be 
delivered in each of the four months. It cannot 
be construed as meaning that it is at the option 
of the seller or supplier to deliver at any tirne 
before the end of February, 1933, or that it is 
not obligatory on the seller to make deliveries 
in each of the four months. (Abdul Ghent and 
Subramanya Aiyar, JJ) Venkiah & Bros. v. 
Gupta. 20 Mys.L.J. 194. 


Construction — Sale of goods — Implied 

negative coven ant—Breach — Interlocutory in- 
junciton — Specific Relief Act, S. 57 — Sale of 
Goods Act. S. 58. Jairam Valjee v. Indian Iron 
AND Steel Co. Ltd, [See Q.D 193h“’40, Vol. I, 
Col. 2146.] 191 I.C. 847=13 R.C 287. 

— Construction— Terms — Printed form with 

typewritten portion — Conflict — Effect, See Sale 
OF Goods —(3. 1. F. Contract. (1941) 2 M.L.J. 
281. 

-^Construction — Terms — Printed terms in- 
consistent with written or typed terms— Construe^ 
tion. 

Where the terms of a contract are partly 
printed and partly written or typed, the position 
in law is that if the printed terms are inconsis- 
tent with what has been written^ or typed, the 
latter must prevail over what is printed. (Black 
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well, J.) Katilal M. Parikh v. Dalmia Cement 
and I-'apek arreting Cg.. Ltd. 208 I.C. 301= 

16 R.B. 67=45 Bom.L.R. 405=:A.1.R. 1943 
Bom. 229. 

toulrocl of aiiency of Life Insurance Com- 

pany — If terminable on noticc'-LengtJi of reason- 
able notice. 

In the absence o£ any reference in the corres- 
pondence between the parties as to the duration 
of an agency of a Life Insuranp Company, the 
agency is one terminable on notice. A notice of 
31 months given by the company is inadequate to 
determine an agency which had lasted for nearly 
50 years, under which a very large business had 
been built up, and great expenses incurred by 
the agents. {'^irJohti Beaumont.) Siiokabji v. 

Oriental Govfrkmk.nt Life Assurance com- 
pany. Ltd 50C.W.N. 73=1946 M.W.N. 59= 

A.I.R. 1946 P.C. 6=(1945) 2 M.L.J. 496 (P.C.). 

Contract to run ferry granted to one but 

lease actually executed by another— Party liable 
to pay lease amount. 

Obligations How from a contract or legal status 
and it is only legal obligations which can be 
recognized by a Court of law. Where a contract 
to run a ferry is granted to K but the lease is 
executed by N, then there is no legal obligation 
on the part of K to pay the lease amount ; at any 
rate, no obligation which could be recognized or 
enforced by a Court of law. {Sinha, J.) Bhag- 
MAL V. The District Board, Bueandskahr. 

1945 A.W.R. (H.C.) 254=1945 A.L.W. 316= 

1945 O.W.N. (H.C. . 269=A.I.R. 1945 All. 428. | 

— Contract for sale of goods in two instal- 
ments— Wiongful refusal to take delivery — 

Right of seder to cancel contract and claim 
damages. See Sale of Goods — C. I. F. Contract. 

(1941) 2 M.L.J. 281. 

— ■ — Contract o' indemnity— ‘Agreement between 
Mahomedan co-heirs — Division of estate and 
apportionment of debts — Agreement to pay por- 
tions of debt and to indemnify each other against 
default — Enforceability — Actual damage — If 
necessary. See Quia timet Action. (1943) 1 
M.LJ. 131. 

Deposit in French Cochin China — Payment 

under judgment of Court of that country opera- 
ting as discharge — Suit in British India— Not 
maintainable See International Law. (1942) 

1 M.L.J. 430. 

— — Earnest money— Return — Right to — Breach 

of contract by party claiming return. 

Where there js a stipulation that earnest money 
shall be forfeited and there is a breach of con- 
tract by the party who claims the return of the 
earnest money his claim is not entertainable 
because the opposite party has the right under 
the contract between the parties to retain it in 
case of breach hv the person claiming it. iMulla 
and York, JJ) Khuda-t-tala v. Hamtda 
Khatoon. I L R. (1944) All. 743=1944 A.L.W. 

620=1944 A.L.J. 427=1944 O A. (H.C ) 226= 

1944 A.WR. (H.C) 266=A.I.R 1945 All 70. 

Enforceability — Agreement contemplating 

execution of a formal document later — If com- 
plete or incomplete — Construction. 

If a document relied upon as constituting a 
contract contemplates the execution of a further 
document between the parties, it is always a 
question of construction whether the execution of 
the further contract is a condition or term of the 
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bargain or whether it is a mere expression of the 
desue of the parties as to the manner in which 
the transaciiun already agreed to will in fact go 
through. In the former case, there is no enforce- 
able contract either because the condition is 
unfulfilled or because the law does not recognise 
a contract to enter into a contract. In the latter 
case there is a binding contract, and the reference 
to the more formal document may be ignored, 
(Lokur and Gajendragadkar, JJ.) Amritlal 
PIaganlal V. Hakkisandas. 47 Bom.L.R. 878. 

Enforceability — Agreement of lease — 

Amount of rent not determined— Rent agreed to 
be paid on basis of half the net proceeds— Lease 
■if had fur uncertainty . 

Though the actual figure of the rent payable 
under a lease is not determined, if there is no 
uncertainty regarding the way in which it should 
be fixed, there being a definite fixation of renton 
an agreed basis, namely, half the net proceeds, it 
cannot be said that the agreement of lease is bad 
for uncertainty and so unenforceable (Wads' 
worth and Patanfali Sasfri,JJ.) Raja of Vizia- 
nagaram V. Maharaja of Jeypore. I.L.R, (1945) 
Mad. 355=A.I.R. 1944 Mad. 518=(1944) 2 M. 
L.J.131. 

Essentials— Transaction signed under legal 

duress. 

The essence of a contract is that the parties 
should be free to enter into the contract or not as 
they please and no penalty is attached to either 
for a refusal to do so. A transaction made and 
signed under duress, even when the duress is 
legal, can hardly be termed a contract. (Bose^ 
J.) Kunwarlal Singh v. Provincial Govern- 
ment, C. P. and Berar. I.L.R. (1944) Nag. 180 
=A.IR.1944 Nag. 201. 

Prus tratio n-— Doctrine of— Applicability- 


Conditions. 

The applicability of the doctrine of frustration 
of contracts depends upon the particular circums- 
tances of the case in which it is sought to be 
invoked. Where it has not become impossible 
for a party to discharge his obligation under the 
contract, but merely burdensome to him to do, the 
doctrine cannot be invoked. Before the doctrine 
can be invoked it must be shown that the event 
which produced frustration was one which the 
parties to the contract did not foresee and could 
not, with reasonable diligence, have foreseen. 
(FaslAli C.J. and Shearer, I.) Surpat Si^gh ^ 
Sheo Prasad Gupta. 24 Pat. 197=(1945) P.W. 
N. 106=A.I.R 1945 Pat. 300. 

— — Frustration — Doctrine of — Principles and 
meaning of, . . . » . i-i,..* 

The doctrine of frustration is the eixect tnat 
when the performance or further performance 01 
a contract has been rendered impossible ^r faas 
been indefinitely postponed in consequence or tne 
happening of an event which was not and cornu 
not have been, contemplated by the P^jties to tn 
contract when they made it, a Court will consiqer 
what, as fair and reasonable men, the parties 
would have agreed upon if they had in fact 
seen and provided for the particular event, ana i^ 
in its opinion, they would have decided tnat 
contract should be regarded as at an end 
discharge the party who would otherwise 
liable to pay damages for non-perform^ce- 
(FaslAlhCJ,and Shearer, J.) Surpat 
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V. Sheo Prasad Gupta. 24 Pat. 19 7= (1945) P. 

W. N. 106=A.I.R. 1945 Pat. 300. 

Friistration-^D 0 ctrine of— Scope and mean- 
ing— Contract to deliver rails silent as to the 
source of the goods— Failure to deliver — Action 
for breach— Plea ^of frustration based on the 
alleged intention of parties that the goods were to 
come from Germany — Maintainability . 

The word frustration used with reference to a 
contract has to be regarded as used in a technical 
legal sense. It is a sort of shorthand. It means 
that a contract has ceased to bind the parties 
because the common basis on which by mutual 
undertaking it was based has failed. It would be 
more accurate to say not that the contract has 
been frustrated but that there has been a failure 
of what in the contemplation of both parties 
would be the essential condition or purpose of 
the performance. Whether frustration occurs 
or not depends on the nature of the contract and 
on the events which have occurred. Modern 
English law has recognised how beneficial the 
doctrine of frustration is when the whole cir- 
cumstances justify it, but to apply it calls for 
■circumspection. The doctrine may apply to a 
contract for unascertained goods. A contract 
for the supply of certain Railway tract rails con- 
tained no term intended to define the source of 
the goods and was silent on that point. In an 
action for breach of the contract to deliver the 
rails in question, it was contended by the defen- 
dants that they were entitled to be relieved of the 
obligation to supply, because to the knowledge 
and intention of both parties, the goods were to 
come from Germany and as this had become 
illegal and impossible the contract was frustrated. 

He/d, that the defendants were not entitled to 
invoke the doctrine of frustration on the ground 
cither of the nature of the contract or of the 
facts. Shipment from Germany could not be 
described as the basis or foundation of the con- 
tract^ within the meaning of the frustration 
doctrine. In sucli a case the contract is not frus- 
trated, because only one of the many possible 
ways of performing it has become illegal or im- 
possible. {Lord Wright.) Tweittsche Over- 
seas Trading Co., Ltd. v, Uganda Sugar Factory, 
Ltd. 1945 a L.J. 272=58 L.W. 315=1945 M 

144=(1945) 1 M: 

L.J, 417 (E.C.). 


—^^Frustration of venture^— Basis of doctrine 
The doctrine of "frustration of venture’' is 
based not upon the existence of any actual imoos- 
sibility in fact but upon the existence in the cir- 
cumstances of the case, of an implied condition 
In order to justify such an inference, the implied 
condition must be absolutely necessary to give 
effect to the transaction which the parties must 
bave intended. {Henderson, /.) Sarada Prosad 
De^^. Bhutnath Malltck. I.LR. (194l> 2 
Cal 78=200 I.C. 870=15 R.C 107=45 C WN 
660=73 CL J. 294=A.I.R. 1942 Cal 291 


-‘Hire purchase — Essentials. 


An essential feature of a contract for hire pur- 
chase is the option given to the prospective pur- 
chaser to terminate the contract and return the 
chattel. Where such option is absent, the con- 
tracHsnot one of hire purchase. (Leach, CJ. 
•and Shahabuddm. J.) Subbarayalu^ Annama- 
CAi Chettiar. I.L.R. (1945) Mad, 269=57 L 


CONTRACT. 

W. 448=1944 M.W.N. 595=A.I.R. 1944 Mad 
526=(1944) 2 MX.J. 74. 

— — Indemmity— Right of indemnity-holder 
to be indemnified— When arises. See Contrapt 
Act, S. 125. I.L.R. (1944) 2 Cal. 318. 

Legality— Transaction in yarn at place 

where no licence is issued— Contract for sale of 
yarn at sitchplace— Enforceability— Contravention 

oj Madras yarn (Dealers) Contrul Order (19-43). 

Where a person makes a contract to sell yarn 
at a place where he has no right to sell it by 
^ason of the Madras Yarn (Dealers) Control 
Order, he having no license to sell at that place 
it is illegal ; it is one of those contracts 

which the Yarn Control Order made under the 
Defence of India Rules was intended to prevent 
namely, a transaction in yarn at a place where no 
licence is issued and where no control therefore 
can be exercised. Such a contract cannot be 
enforced by the other Party to the contract, i e 
the purchaser. {Bell, J.) Divanjee Dhada 
Abdula Sahib v. Guruvappa & Co. 57 L W 

Marriage contract— Implied term— Hindu 

Law— Contract of marriage by mother of minor 
girl with father of adult male— Implied term— 
Breach of term— Suit for damages for breach— 

Law— xMarriage. 

43 JtSom. Lr.ix. 35, 

Mercantile contracts— What is. LucKNOw 

Automobiles Repiacement Parts Co 
Q.D. 1936-40, VOL. I, Col. 3318]. 16 Luck. 357 

Merger— Hatchita executed by person in 

favour of himself and others— Portion of debt 
due to promisor if discharged. 

No naan can in his own right be under any 
obligation to himself, as the obligation would be 
destroyed by a merger or confusio. Where a 
hatchitais exeaited by a person in favour of 
himself and others, that person cannot ih law be 
said to be one of the promisees. In other words 
the promisees must be taken in law to be the 
persons mentioned in the hatchita other 
than that person. Even assuming that all 
of them would be promisees, the practical 
result will not be , different. In the absence 
of any evidence or circumstances which 
would justify a contrary inference, it will 
be presumed that a debt due to a number of joint 
creditors is due to them in severalty. The debtor 
can make payment of such a debt to the several 
creditors and get valid discharge in respect of 
the share of the creditor concerned. This being 
so, that portion of the debt of the promisor 
which IS ascribable to himself as one of the 
promisees will stand discharged by the doctrine 
of merger or confusio. (Nasim AH and Pal JJ) 
Nabendra Nath Basak Shasabindoo Nath 

— ; --Minor — Lease by guardian — Minor appro- 
ving it on attaining majority and executing new 
paita Rights of parties — If governed by earlier 
or later lease. 

Where a minor on attaining majority records 
his approval of the action of his guardian in 
granting a lease of his land and strikes his own 
bargain with the lessee by executing a new patta, 
that patta and the corresponding kabuHy’at alone 
record the bargain between the parties, and 
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govern their respective rights and liabilities and 
the terms of the lease granted by_ the guardian 
cannot be treated as incorporated in that patia. 
(Lord Russell of Killowcn.) Tikait Umed Nar- 
AIN SlN(iH V. EoUl TABLE COAL COMPANY. 196 
I 0^785=1941 O.L.R. 809=1941 O A. 1028 
CP C )=1942 O.W N. 46=74 C.L. J 445=1942 
A L W. 34=44 Bom.L.R. 188=1942 P. W.N. 32 
=44 P UR. 120=1942 A.L. J. 107=23 Pat. L.T. 
338=A.I.R. 1942 P.C. 1. (P C.). 

Oral agreement— Proof required. 

An oral agreement must be proved by the 
clearest and most satisfactory evidence of credi- 
ble witnesses, and it would be unwise to act upon 
oral evidence unless there is contemporaneous 
written evidence to corroborate it. (^Tek Chand 
and Din Mohammad, JI ) Siiui Gublnd Lalji 
^7. Milap Chani*. 43P.L.R. 97. 

-Eakka adatia—Ccu/rnc/vV in different mar- 
kets for different quantities of parttmUir com- 
modities with different delivery dates— If dis- 
tinct separate outstanding iransaciionsSingle 
general demand for margin — Non-compliance — 
Right to close transactions, 

Contiacts effected in different markets for j 
different quantities of particular commodities, 
with different delivery dates, evidenced by sepa- 
rate memoranda, are in law for all purpo.^es 
distinct the one from the other, and the liabili- 
ties of the parties thereof in respect of each are 
separate. Where there are separate outstanding 
transactions with different provisions as to initial 
deposit and margin, the commission agent or 
|»aH’n.ddaita, if he wmnts to in.sist upon the pay- 
ment of margin, so as to give him a right to 
close any transaction for non-compliance with 
the demand, must specify^ to the constituent in 
respect of what outstanding transaction the de- 
mand is made, and what is the amount of the 
demand in respect of it. The constituent may 
wish to comply with the demand in respect of 
some transactions so as to keep them alive, and 
not wish to comply with it in regard to others. 
A single general demand in respect of all the 
outstanding transactions would not entitle the 
pakke adatia to close all the outstanding tran- 
sactions on the ground of non-compliance with 
that demand. (^Blackwelh J.) Ulfatrai Hukum- 
CHAND V, Nagarmal Gopimal. I. UR. (1941) 
Bom. 441=195 T C. 28=14 R.B. 12=43 Bom. 
U.R. 269=A.I.R. 1941 Bom. 211. 

-Pakka adatia— closing of out- 
standing transactions — Right of constituent — 
Damages — Measure of. 

Where a pakka adatia wrongfully closes his 
constituent’s outstanding transactions before 
the due date, the constituent is entitled to treat 
them as stilt outstanding and the constituent is 
entitled, owing to the special obligation imposed 
upon the pakka adatia by custom, to give instruc- 
tions to the pakka adatia to close the transac- 
tions, and to be put in the position in which he 
would have been placed if the pakka adatia had 
carried out his instructions. The constituent is 
entitled to have an account taken on the footing 
of the prices prevailing on the date on which the 
instructions tn close are given. (Blackwell,!,) 
Ulfatrat HuKTiTvr Chand v. Nagarmal Gopi- 
MAL. I.UR. (1941) Bom 441=195 I C 28=14 
R.B. 12=43 Bora.UR. 269=A.LR. 1941 Bom. 
2U. 
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-P enalty— Liquidated damages. 


Agreed liquidated damages, it to be enforced 
must be the result of a ‘genuine pre-estimate of 
damages’. They do not include a sum fixed k 
ierrorem covering breaches of contract of manv 
varying degrees of importance, the possible 
damages from which bear no relation to tk 
fixed sum, and which obviously have at no time 
been estimated by the contracting parties. Where 
a contract provided that “the second party (the 
purchaser) shall pay to the first party £2,500 as 
agreed and liquidated damages without the 
necessity of notice if he commits a breach of all 
or part of ids undertaking under this agreement” 
the stipulation as to £ 2,500 would be considered 
to be a penalty according to English rules. {LoH 
Atkin.) Michel Habib Raji Ayoub v. Sheikb 
Suleiman. 196 1.0.823=1941 A.W.R. (PCv 
63=1941 O.L.R. 814=8 B.R. 118=14 Rpr 
72=1941 O.A. 618=A.I.R. 1941 P.C ’ loi 
(P.C.). 


Public policy — Agreement in restraint of 

trade— Validity— Company doing sardine business 
— Sale of business — Covenant not to engage in 
any other sardine business in specified place direc- 
tly or indirectly — Enforceability— Holding shares 
in such business— If breach of covenant. 

Where a person enters into a covenant to the 
effect that “he will not directly or indirectly 
engage iii any other sardine businees whatever in 
the Dominion of Canada,’' it cannot be said thata 
shareholder in a company carrying on such busi- 
ness or being a partner therein is necessarily a 
breach of the covenant. ^ The pharase “directly 
or indirectly* is not void for uncertainty. It is 
to the advantage of the public to allow a trader 
who has established a lucrative business to dis- 
pose of it to a successor by whom it maybe 
efficiently carried on. Iii cases where the purcha- 
ser, for his own protection, obtains an obligation 
restraining the seller from competing with him 
within bounds, which, having regard to the nature 
of the business, are reasonable and are limited in 
I respect of space, the obligation is not obnoxious 
I to public policy, and is capable of being enforced, 
i This principle is applicable even in the case of 
I an important public company where the coveept 
is entered into by a managing director holding 
shares in the company. The same result may 
! well follow in a case where, instead of selling 
the undertaking, the shares or stock of the com- 
pany or a large interest therein is being sold, 
and one or more of the directors or managers of 
the company, being interested in the sale, are 
willing, in order to enable the transaction to gO' 
through, or to obtain a better price, to enter into 
restrictive covenants with the purchaser. Where 
there is a good will to be protected, a covenant in 
restraint of trade, even when imposed as a con* 
dition of employment may be so framed as to 
give adequate protection not only to the covenan- 
tee himself but also to his successors in the busi* 
i ness, although it may be necessary for that put- 
oo'ie to impo«!e a restriction upon the covenantor 
for the remainder of his life. The onus of esta- 
! blishing that such a covenant is injurious to the 
public in the sense that it is calculated to produce 
a pernicious monopoly is upon the party wh® 
attacks the covenant. When the Court is satisfied 
that the restraint is reasonable as between the 
parties, and that there are no reasonable grounodf 
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for holding that the restriction is likely to pro- Dawood Eowther v. South Indian Railway Co.,. 
duce a real monopoly, it is impossible to say that Ltd. I L R. (1945) Mad. 174=57 L.W. 360: 
the public interest is affected, (yiscount Maug- 1944 M.W.N. 626=A.I.R. 1944 Mad. 444: 
gam,) Connors Bkos., Ltd. v. Connors 196 (1944) 1 M.L.J. 489. 

I.C. 871=1941 O.L.R, 819=53 L.W. 266=8 Sale and purchase of goods— Provision de 

B.R. 154=14 R.P.C. 60=A.I.R. 1941 P.C. 75 taring indent null and void if goods not supplii 

CP.C ). for any cause whatsoever— of, 

' . 


Railway-Contract for carriage of goods- p^jehase between the pla.ntiff and the defendants 

Charging by mistake of concessioni ate whtch had U understood that this 


(1944) 1 M.L.J. 489. 

Sale and purchase of goods— Provision dec^ 

taring indent null and void if goods not supplied 
for any cause whatsoever— of. 

One of the conditions of a contract of sale and 


was as follows: — “It is understood that this 


been cancelled- Right of railway to collect before indent is nuFl and void in casl the goodrare not 

ZrfIfZ shipped or you cannot supply for any cause 


Condition on the back of forwarding note {not 
read by consignor) enabling the railway to collect 
the amount— How far binding on consignor. 


whatsoever without assigning any reason’L- 
Earlier in the condition reference was made to 
the defendants or their agents being exempted 


The forwarding notem the prescribed form f^om responsibility for non-delivery of the goods 
signed b> the consignor and addressed ^to the makers or loss or inconvenience for rea- 

Souih Indian ailway Company stated Please mentioned, and the delivery of the goods 


receive the undermentioned goods and forward subject to storm, fire and similar provisions. 
bygoodstratnto....on....Raiwayas consigned ''that the words '“any cause whatsoever" 

bekwandsubject to the following conditions in the first sentence should not be read by the 

which are accepted by me, namely ejitsdem generis rule and that they excused the 

consignor was required to sign a statement Ido defendants from all liability. (Gentle. J.) 

hereby certify that 1 have satisfied^ myself that Radhakissen Mull v. Sohanlal MohaNlal. 

the description, marks, value and weight or quan- 47 c W N 86 
tity of goods consigned by me have been conectly 

entered on this forwarding note and 1 agree to be purchase of^ goods — Provision^ 

bound by the conditions printed above and at the declaring indent null and void if goods are not 
back of this forwarding note ; and on the railway supplied for any whatsover — Effect of — 

receipt granted for these goods”. On the back Validity, 

of the forwarding note were conditions No. 8 of One of the clauses of a contract was asfol- 
which read as follows : “Goods booked to sta- lows: — “You or your agents are not to be held 
tions on the South Indian Railway or Railways responsible for non-delivery of the goods by the 
workedby the South Indian Railway are carried makers or any loss or inconvenience that may 
subject to the rules and conditions printed from originate by fulfilment of these goods. Delivery 
time to time in the Railway Company's Goods of the above goods is subject to storms, fire. 
Tariff, and goods booked to or over a foreign war, tempest, flood, drought, strikes, lock-outs, 
railway are subject to the rules and regulations bankruptcy, accidents and such other causes 
and to wharfage and other charges in force on beyond human control. It is also understood 
such railway”. Rule IS of the rules published in that this indent is null and void in case goods are 
the Goods Tariff of the South Indian Railway not shipped or you do not supply for any cause 


states that the weight, description and classifica- 
tion of goods, and quotation of rates as given in 


whatsoever without assigning any reason.” 

Held, (0 that the inclusion of the word ^wkat^ 


the railway receipt and forwarding note are soever' in the last paragraph excluded the appli- 
merely inserted for the purpose of estimating the cation of the rule of ‘ejusdem generis* when 
railway charges and the railway reserves, the interpreting the meaning of the sentence in which 
right of re-measurement, re-weighment, re-classi- the word appeared, that the provision in the last 
ficationandre-calculationof rates, terminals and paragraph was intended and it did cover every 


other charges and correction of “any other' 
errors at the place of destination and of collec- 


possible reason for non-supply and non-shipment,, 
and in the event of the defendant failing to 


ting any amount that may have been omitted or supply the goods, then the indent v/as to be null 
undercharged. The rules of the Ceylon Railway and void and that consequently the defendants 
contain similar provisions. Wherein respect of could not beheld responsible for loss which 
a consignment of some waggons of rice to Galle might be occasioned to the plaintiff through 
in Ceylon consigned from stations on the South failing to obtain delivery of the goods specified 
Indian Railway, by mistake a concession rate in the indent ; (h) that there was nothing which 
which had been cancelled was charged ; the con- prevented the parties to a contract including a* 
signor must be deemed to have had notice of the term in it to the effect that the party who was 
cancellation of the concession rate and the reim- obliged to deliver the goods should not be liable 
position of the ordinary rate. The railway had for non-delivery. (Gentle, 7.) Radhakis^sen 
under the rules and condition.s in the contract ^4 89=207' 

contained in the forwarding note a right to R.C. 32— A.I.R. 1943 Cal. 206. 


collect the difference between the concession rate 


•^Sale and purchase of goods— Request ta 


and the ordinary rate and where the consignee supply or instruct friends abroad to buy^If 
was compelled to pay the difference before deli- constitutes contract, 

very of the goods a suit for the refund of the The relevant words of a letter signed by the 
amount is not maintainable. Failure of the con- plaintiff and addressed to the defendants were as> 
signor to read the conditions on the back of the follows: — “We hereby request you to supply oir 
forwarding note would not help him. Further to instruct your friends abroad to buy for and to 
the authority of the booking clerk is restricted ship if possible, on our account and ris^' and’ 
and he cannot lawfully accept a rate outside the then the contract goods were set out with the 
tariff. {Leachf CJ, and Shahhuddin, J.) Sheik terms. The defendants wrote to the plaintiff as 
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follows: — “VVe beg to inform you without any 
engagement on our part that your under- 
mentioned valued indent has been placed with 
thanks.” 

Heldj that the contract between the parties was 
one of sale and purchase, and chat the defendants 
did not merely act as correspondents passing on 
the plaintiff's order to persons abroad. {Gentle, 
/.) Radhakissen Mull v, Sohanlal Mohan- 
LAL. 47CWN.86. 

Sale of goods— Buyer accepting bill of 

exch inge and passing trust receipt giving first 
charge to seller over goods and sale proceeds— 
Effect — Right of buyer or trustees for his credi- 
tors to repudiate same as illegal or void. See 
Contract Act, S. 23. (1944) 1 M.L.J. 371. 

Sale of goods — Contract embodied in 

written deed — Previotis offers and acceptances 
— Value of. 

It is well settled that when a contract of sale of 
goods has been embodied in a written deed the 
previous offers and acceptances lose all impor- 
tance and the only contract between the parties is 
the written contract. The previous offers and 
acceptences are merely stages in the^ negotiations 
between the parties. {Abdul Rashid and Teja 
Singh, JJ) Ralli Bros, Ltd. - y. Bhagwan Das. 
AJ.R. 1945 Lah. 35. 

Sale — Title — Passing of— If dependent on 

delivery of deed to vendee — Execution and regis- 
tration of deed— Effect of . 

It is settled law that unless there is a stipula- 
tion between a vendor and vendee that title would 
not pass from the vendor to vendee until a certain 
event has happened, e.g,, until the consideration 
has passed, the vendee acquires title to the vended 
property as soon as the sale-deed is executed and 
registered. Execution of a deed merely means 
performance of what is required to give validity 
to a writing, as by signing and sealing it. Delivery 
of the same is not an essential part of the con- 
tract unless that is specifically agreed to between 
the patties to the deed. Where therefore a deed 
of assignment or sale of arrears of rent is execu- 
ted and duly registered, title to the subject-mat- 
ter of the sale would pass although the vendor 
for some unexplained reason refuses to deliver 
the sale-deed to the vendee after registration. 
iPazl Ali, CJ.and Sinha, J.) Sheikh Sultan 
Ahmad v. Syed Maks ad Hussain. 22 Pat 306 
=211 LC 35=16 R.P. 186=10 B.R. 320=25 
Pat. L.T. 14=A.I.R. 1944 Pat. 3. 

— Settlement contract — No need for delivery 

fender of delivery of goods— Payment of diffe- 
‘Tencesin prices alone to be made. 

In Cases of settlement contracts, that is, cross- 
contracts entered into with the very person with 
vi^liom the prior contracts were entered into, 
with a view to settle the obligation arising under 
the contracts. 

Held, that there is really no need for either 
party to tender the goods or tender the price and 
-the Courts may allow a set-off as regards deli- 
very and as regards the payment of price for 
everything except the differences. {Somayya, J.) 
Karuppaswami Moopanar V. Chottabhax Taner- 
-BHAI& Co. 57 L.W. 560 (2)=1944 M.W.N 667 
=A I R. 1945 Mad, 59=(1944) 2 M.L.J. 307. 

Specific performance — Contract not enfor- 
ceable when made but capable of fulfilment at time 

suit — Specific performance. 


A contract which cannot be enforced in full 
the time It IS entered into may neverthele^. S 
enforced if it can be fulfilled the time o th 
filing of the suit. (Horwill, J.) IUmo?u , 
Venkatasubb\ Rao. 219 I.C. 182=18 R M « 
=1944 M.W.N. 743=A.I R. 1944 Mad swi 
(1944) 2 M L.J. 103. 

Specific performance— Lease for 48 years 

Clause giving lessee right to get renewal of leaJ^ 
after expiry of term— Terms not fixed— Agree 
merit for renewal— If can be specifically enfor- 
ced— If bad for vaguene.ss. See Malabar Law- 
Nambudiris. (1945) 1 M.L.J. 243. 


Specific performance — Sale of land-^Con* 

tract by Hindu coparceners one of whom being a 
minor—Vendee taking possession and remaining 
in possession without repudiating— Suit by ven- 
dors after majority of minor for specific perfor- 
mance — Maintainability— Plea of minority of 
one vendor at time of contract— Sustainability 
Adinarayana z;, Venkatas ubbayya. 0 X) 
1936-40, VoL. I, COL. 2l63j. 194 I.C. 446=13 R 


-Third party— Right of suit-insolvency-^ 

Creditors— Right to benefit of contract to which 
they are not parties. 

^ The general rule in India is that although con- 
sideration for an agreement may proceed from a 
third party, a person not a party to an agreement 
cannot sue upon it. The rule, however, is sub* 
ject to certain well recognised exceptions. Where 
it is clear on the facts that some measure of 
privity is established between the third person 
and the contract on which he sues and which 
would enable him to get judgment in his favour 
in a Court of equity. This rule also applies in 
insolvency and creditors of an insolvent who are 
not parties to an arrangement cannot take advan- 
tage of it. In an insolvency, therefore, creditors 
cannot claim benefits under a contract which 
benefits would not be available to them in action 
by suit. A petition for adjudicating a debtor 
cannot therefore be presented by a person who 
claims a benefit under an agreement made by the 
debtor but to which he is not a party and which 
agreernent does not render the debtor personally 
liable in respect of any debt due to the applicant 
creditor. {Davis, C J. and Weston. J.) RijhU- 
MAL Nandiram V. Jan Mah >med Abdul Halim.- 
I.L.R, (1943) Kar. 238=210 LC. 25=16 R.S. 
122=A.I.R. 1943 Sind 190. 


— ;; — Third party — Right of suit— Trust— Paf 
Htionsuit in family— Arbitration— Award— Pro- 
vision for charge on property of one son in res- 
pect of debts of father who took no property-^ 
Right of credit to sue to enforce award to which 
he is not party. 

Ordinarily a person who is not a party to a con- 
tract cannot sue upon it. The mere circumstance 
that a contract may be between relations cannot 
affect in any way the right of a stranger to sue 
upon it, and the only exception recognised to the 
general rule that a third person cannt t sue upon 
a contract is where the third party is in the posi- 
tion of a cestui que trnst, e.g., where a family 
arrangement makes provision for the mainten- 
ance or marriage of a minor or of a female mem- 
ber of the family. Where in a family partition 
suit, an arbitrator is appointed and an award is 
made, under which, it is provided that the 
pf the father who receives no prpperty should m 
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a charge on the immoveable property allotted to 
and taken by one of the sons it cannot be said that 
any trust is created in favour of the creditor to 
whom the debts are due by the father, so as to 
entitle him to sue the son for recovery of his 
debts on the basis of the award to which he has 
not been a party. It matters nothing that the 
parties to the contract are father and sons. The 
creditor has no right to sue upon this award and 
to obtain a charge. The creditor can only obtain 
a decree against the son limited to the assets of 
his deceased father in his hand. {Davisy CJ- and 
Weston, I,) Nirmaldas Pribadas v. Sumatbai. 
I.L.R. (1943) Kar. 338=210 I.C. 52=16 R.S. 
129=A I.R. 1943 Sind 221. 

Third party — Right to enforce — Bank in 

liquidation — Compromise between manager and 
Official Liquidator — ifanager undertaking to pay 
depositor — Suit by depositor against manager — 
If maintainable. Surjan Singh v, Nanak Chant). 

Q D. 1936-40, VOL I, Col. 3318], 191 I.C. 
763=13 R.L. 332. 

— TAtVd party — Right to sue. 

A stranger to a contract which reserves a benefit 
for him cannot sue upon it except where it crea- 
tes a trust in his favour, or where the promisor 
•agrees after the contract to make payment direct 
to him or becomes estopped from denying his 
liability to pay him personally. (Grille, CJ. and 
Hemeon, /.) Saraswati Bai v. Haibatrao. I. 
L.R (1945) Nag. 581=1945 N.LJ.258=A.I.R. 
1945 Nag. 261. 

Third party ^Right to sue — Purchaser of 

partnership business undertaking to pay its debts 
— Debts charged on business until payment — 
Right of creditor to sue purchaser. 

A receiver appointed in a suit for dissolution 
of partnership sold the business of the firm and 
its assets, one of the conditions of the sale being 
that the purchaser should indemnify the parties 
to the suit against the debts of the business and 
until such debts were paid the same should be a 
charge on the business. In a suit by a creditor 
against the purchaser, 

Held, that if the conditions of sale contained 
nothing more than a covenant by the purchaser 
of the business to pay the debts of the business, 
a creditor of the business could not enforce the 
oovenant as against the purchaser but that the 
charge created on the business gave the creditor 
an equitable right as against the purchaser and 
the assets of the business in his hands. (Pan-^ 
ckridge, /.) Mahomed Haji Ghani v. Raj 
Kumar Dutt. 46 C.W.N 371. 

■ ^Third party — Right to sue — Rule and Excep- 

tions. 

It is well settled that a person who is not a 
j)arty to the contract cannot sue on it. Such 
rights can be enforced by way of suit, as for ex- 
ample under a trust, or because of estoppel, or 
by way of charge, or under a family arrangement, 
but unless something over and beyond a mere 
contract can be inferred the suit will not He. A 
trust does not arise simply because a party to a 
contract undertakes to confer a benefit on a 
stranger, A person who contracts to do a certain 
thing for consideration does not intend to create 
a trust. (Bose, J.) Bhabhootmal v. Mool- 
CHANU. I.L.R. (1943) Nag, 643=209 I.C. 25= 
16 R.N. 99=1943 N.L. J. 363=A.I.R. 1943 Nag. 
266, 


-Third party— Right to sue — Rule— Ex cep-- 
fions — S. 23 (c),Sp edfic Relief Act. 

The general rule is that only those persons cant 
sue upon a contract who are parties to it This 
rule is subject to certain well-recognised excep- 
tions, e.g., where a person has been allowed to 
sue on a contract to which he is not a party, on 
the ground that he claims through a party to' the 
contract or that he is in the position of a cestui 
que trust OT that he is a principal suing through 
an agent, or that he claims under a family settle- 
ment. S. 23 (c), Specific Relief Act, which refers 
to a compromise or family settlement is one of 
the statutory exceptions to the rule. (Rowlan- 
and Chatter ji, If.) Janaki Bala Debya tj Mattt?- 
SHWAR Das. 21 Pat. 377=201 I.C 660=8 B T? 
812=15 R.P. 70=1942 P.W.N. 149=24 
L.T. 33=A.I.R. 1942 Pat. 460. 

Third party— Right to sueSale of goods 

by A to B— B taking delivery of them promising 

to pay price later and selling them to C A if 

can sue C for price. * ^ 

Where A sells goods to B and B takes delivery 
of them promising to pay the price later and 
resells them to C. A is not entitled to sue C for 
the price of the goods when C has not agreed to 
pay the price to him. He can only sue B. 
(Sen,J.) Gulabhand z'. Laxminarayan I L* 
R. (1944) Nag. 46=212 I.C. 539=16 R.N. 230= 
1944 N.L.J.110=A.I.R. 1944 Nag. 120. 

Third party— Right to sue —Sale of pro- 
perty— Purchaser undertaking to satisfy creditors 
of vendor— Right of creditors to sue purchaser. 

A stranger to a contract which reserves a 
benefit for him cannot sue upon it either in 
English or in Indian Law even though in India 
the consideration need not move from the pro- 
misee. There are two well-recognised excep- 
tions to this doctrine : The first is where a con- 
tract between two parties is so framed as to 
make one of them a trustee for a third ; in such 
cases the latter may sue to enforce the trust in 
his favour and no objection can be taken to his 
being a stranger to the contract. The other ex- 
ception covers those cases where the promisor 
between whom and the stranger no privity exists* 
creates privity by his conduct and by acknowledg- 
ment or otherwise constitutes himself an agent 
of the third party. Where the consideration for 
a sale of a property is that the purchaser would 
satisfy certain creditors of the vendor and release 
the latter from his liability in respect of the 
debts, and the property is not sold for a fixed 
consideration and the purchaser does not retain 
out of it a definite sum of money for payment to 
the creditors, the purchaser cannot be said to 
:have constituted himself a trustee in respect of 
the property sold or the consideration money nav- 
able for it for the benefit of the creditors, and it 
is not competent for the latter to sue the pur- 
chaser for enforcement of his obligation under 
contract of sale to which they w’ere not parties 
(Mukerjea and Roxburgh, //.) Jnan Chandra’ 
Mukerji V . Monoranjan Mitra, I.L R. ri94i V 
2 Cal. 576=201 I C. 138=15 R.C. 130=74 C L 
J. 327=A J.R. 1942 Cal. 251. * * 

Wagering contract— Gambling on difi^erences 

— Broker’s claim against customer 1 See Contbact' 
Act. S. 30. I.L.R. (1940) 2 OsI.isS. 


-Want of mutuality— Contract of sale ir 
favour of adult and minor jointly in considera 


Q. D, 1-93 
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tion of discharge of debt due to adult by vendor 
—Enforceability by adult— If bad for want of 
miitualitv. See SrFxii-ic F^erformance — Agree- 
ment of Sale. (1944) 2 M.LJ. 187. 


CONTRACT ACT (IX OF 1S7 2)— Voluntary 
payment — Purchaser in execution of property 
subject to mortgage paying off mortgagee— Real 
ozvner of property establishing his title and re- 
coverning property from the auction purchaser 
— Right of the latter to recover money paid to 
the mortgagee either from him or from the real 
owner. 

A & B, the uncles of C, bought a plot of land 
in their own name and built a house on it with 
money belonging to C. In order to raise fur- 
ther funds to complete the building they mort- 
gaged the properly to D. The property was 
subsequently sold subject to the mortgage in 
execution of a money-decree against A dr B 
after the dismissal of a claim petition by C. X 
the purchaser at the sale paid D, -the amount 
due on his mortgage after the dismissal by the 
trial Court of Cs suit under O. 21, R. 63 of the 
Civil Procedure Code, to establish his title; C 
however succeeded in establishing his title in the 
Court of appeal and ultimately recovered 
possession of his property from X. In a suit 
by X against C & D for recovery of the amount 
paid by him to D. 


Held, tliat (1) X was not entitled to any 
relief against C, or his , property. ,(2) X how- 
ever cannot be regarded as a volunteer when he 
paid the amount due on the mortgage to D, 
and was therefore entitled to recover the amount 
from D as money paid under a mistaken belief 
that a valid mortgage had been created. (Leach, 
CJ, and Rajamannar, /.) -Suryanaiiayana v. 
PURNACHANURA Rao. 1945 M.W.N. 738=58 
L.W. 596=(m5) 2 M.L.J. 513. 


— — S. 2 (b) — Acceptance — Silence. 

Silence to a letter is not acceptance of the 
terms proposed. (Roberts, CJ. and Dunkley, 
/.) S. M. Bholat V. Yokohama Specie Bank^ 

Ltd. 197 I.C. 890=14 R.R. 148=A.I.R. 
1941 Rang. 270. 


^ S, 2 (6j)'~--'Considiration — Forbearance to 
me-jSufficiency — Agreement executed by hus- 
band to wife for payment of maintenance to 
ward off threatened suit by wife for mainten- 
ance— Wife forbearing to sue due to\ execution 
f^Qreement — BnforceahUity of agreement. 

Forbearance to sue amounts to good conside- 
ration under the Contract Act. mere a wife 
was about to sue her husband in the Civil 
Court for maintenance, and the husband in order 
to avoid the suit executed a - deed of agreement 
of mainten^ce in her favour and thereupon 
the wife forbore from instituting the suit because 
of the deed, 


forbearance to sue amounted 
and . the deed was there- 
Consideration and valid and 
giforceabl^ (Varma and Shearer, //,) Rapha 

ir"' 22 Pat.L.T -27^4 

u'k A P.W.N. 511= 

14 R.P. 14=A.I.R. 1941 Pat. 282. 


CONTRACT ACT (1872), S. 11. 

- — “S. 2 (d)—Considerafioit— Promts^ b 

afford future persoml service, if good considf 
ration— Impossibthty of enforcing specific bpr 
formance, if renders contract had. ^ 

There is nothing in _S. 2 of the Contract Act 
to show that a promise to afford future ner 
sonal service is not good consideration £ 
most cases where personal services are promisS 
on the one side specific performance cannot k 
enforced from the other. Neither the mere 
fact that specific performance of such a con^ 
tract cannot be enforced nor the mero fact tint 
in the nature of things one of the promisors k 
bound to perform his part of the agreement 
first, renders the contract bad. So long as 
there is a promise coming from each side and 
each side promises a thing which can be done 

‘’c there is consideration' 
(Madcley, /.) Sri Mahadeoji v Balbhv 
Prasad. 18 Luck. 647=15 R.O. 295=m 
O.A. 541=1942 O.W.N. 652=1942 A 
(C.C.) 349=204 I.C. 253=A.I.R ‘ ig/i 

Oudh 89. ’ 


~S. 2 


« (d)—/oint family business— Debts 
due to a moncy-lender—Acknowledgment a 
person neivly admitted as partner— Fresh ad- 
vances to partnership and reduction of rate of 
^nfercst— Consideration— Liability of new part- 
ner for earlier debts on ground of novation 
M was taken in as a partner in a Joint Hindit 
family business which was already indebted to 
a money lender in respect of the business, and 
on Ms acknowledging the liability, fresh 
advances were made to the new partnership and 
the jate of interest also was reduced, In. a 
suit for the recoery o‘f the sums due, 

tha^t there was sufficient consideration 
for M s undertaking to pay the firm’s liabilities, 
Rven assurnmg that the further loans and 
reduction^ of interest formed no consideration, 
the novation constituted by substituting the fresh 
partnership for the previous family liability was 
enough of itplf to form a sufficient conside- 
Gouri Dutt Gamsh 
Prasad. I.L.R. (1944) Kan 
J?2=16 R.P.C. 100= 
149=56 L.W. 661 
M.W.N. 737=A.L 
fp C^)^ 147=(1943) 2 M.L.J. 417 


-S. 


A 11 ^ 4 ."'* ? (2)— Relative applicability 

shares long after application— 

Col. 2174.] LL. 

R. (1941) Nag. 567, 

A — Pronote in renewoP 

abiUty^^^^ during minority— Enforce- 

A subsequent ratification of a contract entered 
^ minor cannot form a valid contract on 
maintained. Hence nothingf 
^ recovered on a pronote which is iff, 
novation of a prior pronote which is entirely 
reason of its having been, execafelf 

Nana Khandiiji. 1941 NX J. 363. 
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-S. 11 — Scope — Minor — Agreement of, 


partnership — Business carried on after attain- 
ment of majority — Subsequent dissolution by 
mutual consent — Suit for accounts by co-partner 
— Liability of ex-minor to account. 

It is quite competent to a person emerging 
from a state of disability to take up and carry 
on transactions commenced while he was under 
disability in such a way as to bind himself as 
to the whole. The appellant entered into con- 
tract of partnership with the respondent who 
was a minor on 11th August, 1934, under which 
the appellant was to advance the necessary 
capital, and the profits and losses, after allowing 
interest on the appellant’s advances, were to be 
shared equally between the appellant and the | 
respondent The latter attained majority within ! 
nine days of the agreement, and the business of i 
the partnership was carried on for over ten 
years; on 15th Januar 3 ’’, 1935, the partnership 
was dissolved by mutual consent and the stock 
in trade of the creditors was divided between 
the two partners. The profits were divided for 
tlie first three years after taking accounts. ^ The 
accounts were not, however, taken on dissolu- 
tion in 1935. In April, 1937, the appellant sued 
for dissolution of the partnership, or in the 
alternative, for accounts ^d recovery of the 
amount found due to him. The respondent 
while admitting the agreement of partnership 
anci its terms as well as the dissolution in 1935 i 
pleaded that the agreement entered into by him 
in 1924 was void as he was then a minor. 

\Held, that though the original agreement was 
void, the relation was continued after the res- 
pondent attained majority and the business was 
carried on jointly by the parties, and the respon- 
dent had clearly so acted as to bind himself by 
the contract, although its terms had to be ascer- 
tained by what passed when he was disabled 
from contracting and it would be grossly unjust 
if the respondent, after quietly carrying out 
fresh dealings from day to day for a period of 
ten years as a partner of the appellant and taken 
dl the benefits from them, were allowed to 
turn round and disclaim everything he had done 
and refuse to render an account on the ground 
tliat when the dealings commenced at first his 
age was short of the age of majority by nine 
days. The new transactions made after ^ those 
nine days had passed were not merely ratifying 
the void agreement, but fresh business con- 
ducted on terms which could be ascertained 
from that agreement. The appellant was there- 
fore entitled to demand and obtain an account 
of the transactions made after the respondent 
became a major. (JLohuTj 7.) Maganlal 
Kjshordas V . Ramanlal Hiralal. 210 I. C. 
274=16 R.B. 198=45 Bom.L.R. 761=A.I. 
R. 1943 Bom. 362. 

-S. 12 — Unsoundness of mind — Onus — 


I CONTRACT ACT (1872), S. 16. 

sanity to prove that the contract was made dur- 
ing a lucid interval. {Stone, ,C.J. and Clarke, 
J .) Mohanlal V . Vina yak. I.L.R. (1941) 
Nag. 236=14 R.N. 121=196 I.C. 660=1941 
iN.L.J. 287=A.I.R. 1941 Nag. 251. 


-S. 12 — Unsoundness of mind — Test. 


For the purposes of S. 12 of the Contract Act, 
the test of unsoundness of mind is whether the 
person is incapable of understanding the business 
concerned and its implications and mere weak- 
ness of mind is not sufficient. {Pollock, J.)\ 
Kanhaiyalal V . Harsing. I.L.R. 1944 Nag. 
698=219 I.C. 113=18 R.N. 23=1944 N.L.J. 
212=A.I.R. 1944 Nag. 232. 

-S. 14 — Consent, when frde. 


Shifting of. 

The onus of proving insanity or unsoundness 
of mind is in the first place on the person who 
alleges it, the normal presumption being of 
sanity. But where there is sufficient evidence 
to discharge that primary burden then the 
burden shifts to the person who alleges his 


Per Pal, 7. Consent is free when the acti- 
vity of man by which it is effected works with- 
out obstacles to impede its exercise. The 
obstacles are named in S. 14 of the Contract 
Act. {Syed Nasim Ali and Pal, 77.) London 
aNd Lancashire Insurance Co., Ltd. v, Benoy 
Krishna Mitra. 220 I.C. 379=78 C L T. 
129=A.I.R. 1945 Cal. 218. 

— S. 15 — Coercion,^ when may be pleaded. 

Per Pal, 7 . : — Coercion can be pleaded only 
where the end arrived at was achieved by the 
use of something in the nature of unlawful 

c>r the threat of unlawful force, against 
the person or mind of the other contracting 
party. \Syed Nasim Ali and Pal, 77.) London 
AND Lancashire Insurance Co., Ltd. v Benoy 
Krishna Mitra. 220 I.C. 379=78 C L T 
129=A.I.R. 1945 Cal. 218. 

S. 16 — Presumption of undue influence 

Existence of relationship of landlord and tenant 
tf gives rise to. 

Per Sathe, A.M. — ^A presmption o‘f undue in- 
tluenoe is not warranted by the mere fact of the 
existence of the relationship of landlord and 
gnant between the parties to a transaction, 
^lore sch a presumption could arise there must 
be pme positive evidence to show that the 
Zammdar exercised some undue influence on the 
tenant iShirreff, S.M. and Sathe, J.M.) Har- 
KESH V . Majlis. 1942 O.W.N. (B R 'l 27 
-1942 O.A. (Supp.) 25=1942 A.W.R. 

\ R.D. 43=1942 A.L.J. 

(Supp.) 4. ^ 


y- — S. 16 — Undue influence — Presumption of 
Mortgage by wife of stridhanam property to 
secure husband^ s debts — Inference of undue ifir- 
fl/uence — Effect on third party taking benefit. 

Where a mortgage of her “stridhanam” pro- 
perty IS executed by a wife as security for the 
debts of her husband who is shown to be heavily 
involved, and the circumstances show that the 
wife knew nothing of the nature of the trans- 
action and simply did as she w,as told by her 
husband (who^ has been managing her property 
always) and signed whatever document she was 
asked to execute, a presumption that she is 
acting under the influence of her husband is justi- 
fied. In order to establish the presumption, it 
is not necessary that the parties should stand in 
1 any particular category of relationship to each 
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otlier; it will arise in any ease in which tbe 
facts show that the circumstances are such that 
influence can fairly be inferred. It is not neces- 
sary' to decide whether there Avas any actual 
fraud by the husband; it is enough to show that 
the wife was acting under the influence of her 
husband and not as a free agent. A third party 
benefiting b}’ a transaction and having notice of 
the facts which raise the presumption is in no 
better position than the person who exercises 
the influence. {Lord Goddard.) Tungabai 
Bhratar %}. Yeshvant Dinkar. 49 C.W.N 
55=57 L.W. 605=1944 M.W.N. 664=A.I. 
R. 1945 (P.C.) 8=71 I. A. 184=1. L.R. i 
(1945) Bom. 189=47 P.L.R. 27=1945 A.L. 
J. 31=47 Bom. L.R, 242=220 I.C. 362= 
(1944) 2 M.L.J. 350 (P.C.), 

— S. 16 — Undue influence, when may arise 

— Contract procured by threat of prosecution. 

Per Pal, J. — ^Undue influence may exist where 
a promise is extracted by a threat to prosecute 
certain person unless the promise is given. It is 
not necessary that there should be any direct 
threat. It may be enough if the undertaking is 
given owing to a desire to prevent a prosecution, 
and that desire is known to those to whom the 
undertaking is given. Undue influence usually 
arises in contracts made between relatives or 
persons in a fiduciary position. But even as 
between strangers between whom there exists 
no fiduciary relation certain forms of coercion, 
oppression, or compulsion may amount to undue 
influence invalidating a contract. Where the 
instrument of coercion is the doing or threaten- 
ing of wilfully illegal act of any description, it 
retains the name Oi coercion in the Indian 
statute. But even though the instrument of 
coercion is not thus in itself illegal as in the 
case of a threat of prosecution, it may amount 
to undue influence and the enforcement of a con- 
tract so procured may nevertheless be held, in 
appropriate cases, to be contrary to public 
policy. {Syed Nasmi Ali and Pal, fj.) 
London and Lancashire Insurance Co., Ltd. 
u Benoy Krishna Mitra. 220 I.C. 379=78 
C.LJ. 129=A.I.R. 1945 Cal. 218. 




CONTRACT ACT (1872), S. 20. 

or coercion ( 4 |/_ 
Bhagwan Dass. 1943 


was any undue influence 
/.) Ram Khelawan z> 

A. L.W. 329. 


party 
enforce 


f; “ voidaUe by om 

at 0/)7f.nit H 'i'PV'r.i <'n T^. y 


Exercise of optio^y-RigM Z 
contract aftenvards as subsistim 
Wicre a party to a contract treats it as^voi 
able at his option and e.xercises his option t 
cannot go back afterwards to the contaot i 
seek to enforce it. When he not onir « 
clearly that he treats the document incorpS 
ing tlie agreement in question as void butak 
proceeds on that footing to make his demS 
on the other party, though the latter do” M 
admit that the former could do so, and I 
former party docs not at any time give up I 
attitude taken by Iiim, he cannot afterwards be 
permitted to enforce the agreement as a subsis- 
mg contract. (,Loho and Tyabji, //,) 
Damodar V . L. V. Govindji & Co I L R 
(1943) Kar. 49=211 I.C.' 162=16 R S ,K 
=A.I.R. 1943 Sind 197. ® 

7 Exception— 

tract containing defeasance clausd. 

Per EdgJcy, /.—The exception to S. 19 of the 
C.ontract Act does not apply to a contract which 
contains within itself a defeasance clause. If 
the conchtions demanded by that clause have 
been fulfilled, the contract can be avoided tin- 
less the right to avoid has been waived. (Pet- 
hyshxrL, C.L and Edgley, /.) Western 
Life I^^^^uRanc^ Ca, Ltd. v. Asima Sarkae 
r ^1-100=203 I.C. 548=46 

759=15 R.C. 442=A.I.R. 1942 

v-rai. 412. 


(b ) — Person in position to 
ano tkdr — Circumstances — Un- 


S. 16 (2) 

'dominate, will of 
due mfluence — Onus. 

Whiere the donor was a very old man whose 
vision was defective and whose sole companion 
in life was lying dangerously ill when the deed 
of gift was executed, the onus is on the donee 
■to prove 'that the gift was not induced by un- 
due mfluence inasmuch as the donee was in a 
position to dominate the will of donor within 
the meaning of S. 16 (2) (h), Contract Act. 
{Mathur, J.) Tota Ram v. Lokman. 1942 
A. L.W. 666. 


“ S. 19-A — Contract procured by midue in- 
fluence---Election by promisor-^Exercise of right 
— Effect of. 

When^ a contract is procured by undue iiiflu- 
ence it is only a voidable one and consequently 
this_ only gives^ the person under undue influence 
a right of choice or election. .Such a right, once 
exercised, is exhausted. So, if by notice ex- 
pressR' given or implied by conduct, the promisor 
elects to affirm, he can never afterwards claim 
to avoid ; similarly -if he has once elected to 
iiever afterwards be allowed to 
affirm in his own interests. There is rio locus 
pemtentiae in either case. (Pal, /.) Kunta Lae 
V Hai^lal. 204 I.C. 385=15 R.C. 516=46 
C.W.N. 947=A.I.R. 1943 Cal. 162. 


“S, 20" 


S. 19 — Coercion and undue, mfluence — 

One of thd parties being under criminal prasecu- 
hon. 

Where one of the parties tO' an agreement is 
under a criminal liability 'for which he is being 
prosecuted, it cannot be said from that that there 


Contract — Executant not knowing 
— Contract, if void or voidable. 
Where a person is induced to execute a deed 
under the belief that he is signing some other 
instrument o’f a different nature, the transaction 
IS vom and not only voidable, {Hasan, J.) Mus- 
OF India, In the matter of. 44 P.b. 

* J - I* . 23 . 


; ^Ss, 20 and 21 — Scope— Money pmdmdff 
mi^ake — Law as to — English Icpw — Application of. 

Indian Contract Act, though it deals vidtb 
the effect of mistakes of fact and law upon^^* 
contract, has no express provision relating to 
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effect of payni'Cnt made under such mistakes. The 
law relating to such matters is the same in India 
as in England. Money paid under a mistake of 
law cannot be recovered in an action for money 
had and received and neither can moneys so paid 
be set off against money due from the person who 
made the payments unless there is a special equit 3 \ 
(Harries, CJ. and Manoihar La! I, /.) Shiva 
Prasad Singh v. Sris Chandra Nandi. 22 
Pat- 220=210 I.C. 426=16 R.P. 147=10 B. 
R. 259=A.I.R. 1943 Pat. 327. 

S. 23 — Abkari license — Partnership in 

respect of — Legality — Tender by^ one partner on 
behalf of partnership — License in name of such 
partner only — Suit for dissohition of partnership— 
Maintainability — Madras Abkari Act, S. 15. 

On 23—5 — 1937, the Collector of Madras called 
for tenders in respect of todd}* shops in Madras 
for the year commencing on 1 — 10 — 1937, and the 
plaintiff who had entered into a partnership with 
the defendant prior to 23 — 8 — 1937, submitted a 
tender on behalf of the partnership but in his own 
name. He had informed the secretary to the 
Board of Revenue of the partnership and the re- 
venue authorities were ‘fully aware of the arrange- 
ment at all material dates. On 31 — 8 — 1937, the 
tender was accepted and on 2—9 — 1937 formal 
notice of the partnership was given by the plain- 
tiff to the Commissioner of Excise, the plaintiff 
stating that the shops would remain in his name. 
The defendant having objected to the issue of 
the licenses to the plaintiff alone, the plaintiff, on 
11 _ 9 _„ 1937 , wrote to the Collector asking that 
the licenses for the shops should be issued in 
the joint names of the plaintiff' and defendant 
(“f. D. Italia and D. Cowasjee’') or in the 
name o’f “J. D. Italia '& Co.”; whichever the 
Collector might think fit. On 2A — -9 — 1937, pend- 
ing decision on the question of the issue of licens- 
es, the Collector issued a temporary license in the 
name of the plaintiff, and^ on 20 — 10 — 1937, the 
plaintiff' again wrote asking that the licenses 
should be issued in the joint names of himself and 
the defendant. On 10—3—1938, the Collector 
replied that the request could not be granted. 
The plaintiff who had made a full disclosure of 
the position before his tender was accepted asked 
for a reconsideration of this decision. On 
— 19 ’ 3 S^ the Collector wrote inquiring whether 
the plaintiff was prepared to register a company 
“Italia & Co.,” with himself and Mr. D. Cowasji 
as partners and with himself authorised to act 
in the name of the company.” The Collector, 
though he used the word “company” was obvi- 
ously inquiring whether the plaintiff was pre- 
pared to register a partnership under the 
Partnership Act There was delay as the plain- 
tiff had to correspond with the defendant who 
was in Bombay. On 30 — 4 — 1938, the Collector 
called for a reply wdthin a week, adding that 
otherwise the licenses w^ould be issued in the 
plaintiff's name only. The plaintiff's request for 
time till 1 — 6 — 1938 was refused, and on 

18-n5 — 1938, the Collector wrote to the plain- 
tiff informing him tliat the licenses of the shops 
wold be issued in his name only and that he 
should produce security to the extent of 
Rs. 15,000 in the place of the Government pro- 
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missory notes belonging to the defendant which 
had been deposited as part of the security. The 
defendant was not agreeable to the partnership 
being registered and the plaintiff being autho- 
rised to represent it, and wanted to avoid his 
agreement with the plaintiff'. The defendant 
was controlling the management of the shops 
'from 1 — 2 — 1938 to 19—6—1938 and was contri- 
buting his share of the Funds required for the 
business till 13— 7— 1938. Throughout the year 
only temporary licenses were issued in the 
plaintiff’s name, which were being renewed every 
fortnight. Thus up to 18 — 5 — 1938, the tempo- 
rary licenses were intended to apply to the 
plaintiff though issued in the plaintiff’s name, 
and up to that date the revenue authorities were 
agreeable to the business being carried on an 
partnership and it was onl}" when the partners 
refused to follow the suggestion of the Collec- 
tor that partnership should be registered and 
the plaintiff authorised to represent it that^ they 
decided they would recognise only the plaintiff. 
The plaintiff sued for a declaration that the 
partnership between him and the defendant was 
dissolved on 30—9 — 1938, and for accounts of 
the partnership from 1 — 10 — 1937 to 30 — ^9—1938. 
The d'e‘£endant pleaded that the partnership was 
illegal and that therefore the suit was not 
maintainable. 

Held, that the partnership _ would have to be 
declared unlawful ab initio if a full disclosure 
of the position had not been made to the reve- 
nue authorities. But as, until 18 — 5^ — 
revenue authorities had indicated no objection to 
the business being carried on in partnership it 
could not be held that the partnership be- 
fore 18—5—1938 was an unlawful one; how- 
ever, after that date the partnership was illegal, 
as it was void under S. 23 of the Contract Act, 
and in the circumstances, therefore, the plain- 
tiff would be entitled only to an account up to 
18— 5^1938.__ 

Quaere: Whether,, when a partnership is en- 
tered into ' before the auction of toddy shops 
and one 0*1 the partners is deputed to bid for 
and obtain a license in his own name on behalf 
of the partnership, the partnership would be a 
lawful one? 

'Hc'ld, further, that there was nothing in the 
Madras Abkari Act or in the rules thereunder 
with regard to the sale of' Abkari privileges to 
prevent a firm from holding a license. (Leach, 
CJ. and Lakslnnana Rao, J.) J.D. Italia v. 
Cowasji. I.L.R. (1944) Mad. 697=218 I. 
C. 330=18 R.M. 30=57 L.W. 93=1944 M. 
W.N. 87=A.I.R. 1944 Mad. 295=(1944) 1 
M.L.J. 97. 

S. 23 — ^Abkari sale — Bidder entering in- 
to partnership with another after sale and be- 
fore grant of licence in respect of running of 
business of sale o‘f toddy — Legality. Narasim- 
HALU Natdu V. Naga Reddy. [See. Q. D., 
1936-'40, Vol. I, Col. 2189.] 193 I.C. 827=13 
R.N. 721=A.I.R. 1941 Mad. 64. 

S. 23 — Acts defeating statute— Agree- 
ment not to apply for restoration of possession 
under S. 35, U.P. Encumbered Estates Act — 
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Legality. See U. P. Encumbeked Estates Act, 
S. 35 AND Contract Act, S. 23. 1940 O.W. 
N. 1246. 


CONTRACT ACT (1872), S, 23. - 

S. 23 — Applicability — Contract to 

liquor on creclit^If void— Bombay AbkaH M 
— Scope and object. 


S. 23 — Agreement not to enhance rent 

in the case of a permanent lease — Validity. 

There is nothing contrary to law in an agree- 
ment between a permanent lessee and his lessor 
that there should be no enhancement of rent. 
It cannot be said to be illegal. There is no 
prohibition against such a condition as non- 
enhancement o'i rent and it can be pleaded in bar 
of a suit for enhancement. (Ross, A.M.) 
Chiiannoo Lal V . Ram GpiuLAivr Bind. 1943 
R.D. 512=1943 A.W.R. (Rev.) 278. 

S. ^ 23 — Agreement to compound offences 

— Complaint disclosing non-compoundahle offences 
— Sworn statement disclosing only componndahle 
offences and summons issued only for those 
offences — Agreement to co\m pound such offences 
— Validity. 

The object of a sworn statement is to see 
whether there is any justification for taking 
action in respect of all offences disclosed in the 
complaint as complaints are often exaggerated. 
Where the complaint disclosed non-compound- 
able offences under Ss. 147 and 148 of the I. P. 
Code but the sworn .statements disclosed only 
compoundal)Ie offences under Ss. 147 and 148 of 
the J. P. Code and summonses wcre i.ssued only 
for those offences and there was an agreement 
between the parlies to compound those offences. 

Hr/c?, that the validity of the agreement could 
not be impugned as the parties were at perfect 
liberty to compound compotmdablc offences. 
The real object of the agreement was not to 
stifle non-compoundable offences. (Somayyaf 
J.) Kali ANNA Goundan v. Settia Gounpan. 

1945 M.W.N. 697=58 L.W. 605=A.I.R. 

1946 Mad. 80=(1945) 2 M.LJ. 468. 


The supply of intoxicating liquor on credit is 
forbidden, under the Bombay Abkari Act and 
Rules thereunder; hence a contract for th! 
supply of liquor on credit is illegal or vS 
coming within the mischief of S. 23 of the 
Contract Act. The Abkari Act has a dual pur. 
pose. Its primary object might be fiscal or 
administrative, but it also has a social purpose, 
The prevention of the sale of intoxicating liquor 
on credit has a social or moral purpose, and 
any contract made in contravention of such a 
prohibition is clearly a contract which would 
defeat the provisions of the law within tk 
meaning of S. 23, Contract Act. It makes no 
difference tliat the prohibition is contained in a 
statutory rule and not in the statute itself, 
(Davis, C.J. and Weston, J.) Sugnomal v 
Moosa Issa. I.L.R. (1943) Kar. 350=209 1 
C. 528=16 R.S. 100= A. I. R. 1943 Sind 219.’ 

S. 23 — Applicability—^Coniract violating 

Government Servants Conduct Rules— VaMt^ 
of. 

The fact that a contract was made in breach 
of the Government Servants Conduct Rules, 
would not invalidate the contract. Those rules 
appear prhna facie rules of conduct and would 
not render such a contract invalid but ody 
render the person who commits a breach of die 
rules liable to departmental action. (Torfee, /.) 
Mujtaba Hus.axn V . -Raghunath Prasad. 
1943 A. L.W. 537. 

S. 23 — Applicability — Device to avoid 

property being taken over by Court of JVards- 
Legality. 


S. 23 — Applicability — Agreement by 

agent exceeding his powers. 

Where a statute prescribes no penalties an 
agreement in breach of a condition imposed 
tinder powers given by it does not fall under 
S. 23, Contract Act, and where a condition is 
imposed under statute purely for administra- 
tive purposes an agreement in violation thereof 
is not void. Hence where a Cantonment Board 
agrees to confer on a person *old grant’ rights 
in land in the Cantonment area there is nothing 
unlawful about it, but only a doubt as to 
whether the Board had the power to do so. It 
is really a case of an agent exceeding his autho- 
rity and the principal not repudiating his action. 
Even if there is ground for considering whether 
S. 23 is applicable on the view that the agent’s 
powers were ^circumscribed by law and that he 
acted ultra vires, the section would not be appli- 
cable because the consideration or object of the 
agreement is neither forbidden by any statute 
hor is of such a nature that, if permitted, it 
would defeat the provisions of any statute 
'(Bennett and Agarwal, JJ.) Tajammul Hu- 
sain V , The Cantonment Board, Lucknow. 
203 I.C. 555=1942 O.A. 558=15 R.O. 216 
=1942 A.W.R. (C.C.) 353=1942 O.W.N. 
699=A.I.R. 1943 Oudh 99. 


It is an established principle that the Court 
will not lend its aid to enforce a contract entered 
into with a view to carry into ^effect ^ytnmg 
which is prohibited by law. Prima facie, there 
is nothing illegal about trying to avoid or suc- 
cessfully avoiding having one’s property taken 
under the superintendence of the Court 01 
Wards so long as the device adopted is not 
illegal in itself. There is^ nothing in the 
tion of such a device which would make it in- 
valid in law. The purpose does not appear to 
be an unlawful one. (Yorke, /.) Huzur ^ 
Begam V . Deputy Commissioner, Goitoa. w 
I.C. 787=1941 O.A. 621=1941 OW.N. 
906=1941 A.W.R. (C.C.) 274=1941 O.l. 
R. 764= A. I. R. 1941 Oudh 529. 

-S. 23—Champerty—Sale af property to 

_ TX ...... 4 * 


ance litigation — If amounts to. 

Where A contracts with B that B will 
litigation and that if A wins that htigf on so 
to be in a position to complete a tran 
reed to between A and B, A will 
e transfer, it is not champertous. It ^ 
which A is selling property in order _ 
^ney to finance litigation and the agreem 
enforceable. (Ston^, C.7.) * 

UNSHi Rahmanali. 1942 N.L.J. 
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S. 23 — Compromise — Agreement not to 

claim exproprietary rights on transfer — If 

unlawftd. 

Where in a compromise, one of the parties 
agrees not to claim ex-proprietary rights on a 
transfer by him, the agreement, is neither ’for- 
bidden by, nor defeats the provisions of S'. 7-A 
,(5) of the Oudh Rent Act and hence is neither 
unlawful nor would it defeat the provisions of 
any law. {Thomas, CJ. and Agarwal, /. ) Lal 
Bhagwat Singh v, Hari Kishen Das. 17 
Luck, 249=197 I.C. 167=14 R.O. 268=1941 
O.A. 865=1941 A.W.R. (Rev.) 949=1941 
O.W.N. 1138=A.I.R. 1942 Oudh 1. 

S. 23 — Fraudulent perpetual lease by 

widow to defeat reversioners— If can confer ; 
ordinary tenancy rights, at the least. See Lease 
—Perpetual lease by widow. 1941 A.W.R. 
(Rev.) 858. 

^ — S. 23 — Immoral consideration — Past 
illicit cohabitation — Promissory note to woman 
in consideration of past illicit intercourse — En- 
forceability. 

The weight of authority in the Madras High 
Court is in favour of the view that past illicit 
co-habitation may validly support a promise to 
pay a sum of money. Such a consideration is 
not regarded as immoral though future illicit 
co-habitation will not support a promise, because 
it is immoral consideration. A promissory note 
executed in favour of a woman by a man in 
■consideration of past illicit intercourse is not 
therefore void and unenforceable. {Kmhi 
Raman, /.) Kothandapani Mudaliar v. 
Dhanammal. 209 I.C. 381=16 R.M. 309= 
56 L.W. 24=1943 M.W.N. 33=A,I.R. 
1943 Mad. 253=(1943) 1 M.L.J. 56. 

— S. 23 — Immoral contract — Public policy 

Promise in consideration of past co-habitation 
— Validity. 

A promise made in consideration of past co- 
habitation is enforceable. Such a promise is not 
rendered invalid by the mere ’fact that the 
parties contemplated a continuance of the co- 
habitation so long as that is not the conside- 
ration for the promise. The promise made in 
consderation of past cohabitation cannot be re- 
garded as void as being immoral or opposed to 
public policy. (Venkataramana Rao, C.J. and 
Medapa, I.) Rudrappa v. Sanjeevamma. 23 
•Mys.L.J. 82=50 Mys.H.C.R. 86. 

S. 23 — Knock out agreement between 

bidders at auction — Validity, 

An agreement between intending bidders at an 
•auction to ’form a knock out ring and share the 
profits resulting therefrom, is opposed to public 
policy and is unenforceable. (Monroe, /.) 
Parduman Chand V. Kashmira Singh. I.L. 
R. (1943) Lah. 837=206 I.C. 496=15 R.L. 
330=45 P.L.R. 119=A.I.R. 1943 Lah. 100. 

— - — S.^ 2Z— Public ^ policy — Agreement inter- 
fering with service vital to public and involving 
deceit of Secretary of State — Validity. 

. An agreement by which a person on failing 
4o obtain a postal contract from the Secretary 
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I of State is to be the real owner o’f the lorries 
plying and receive the profits of the contract 
obtained by another, is entirely contrary to 
public policy and is void. Such an agreement is 
likely to lead to a condition of affairs which will 
seriously interfere -with the proper maintenance 
of a service vital and necessary to the public. 
Further it involves deceit of the Secretary of 
State in respect of a matter in which the public 
as a whole are vitally interested. \(Niyogi and 
Dighy, JJ.) Bhurmal v. Goduram. I.L.R. 
(1943) Nag. 565=209 I.C. 474=16 R.N. 
127=1943 N.L.J. 345=A.I.R. 1943 Nag. 
260. 

S. 23 — Public policy — Burden of proof — 

Plea that deed is opposed to public policy — 
Onus. See Deed— Validity. (1941) 1 M.L.J. 
807. 

S. 23 — Public policy — Combination of 

persons — ^Agreement not to bid against one 
another at public auction in respect of Govern- 
ment tolls — Legality — If opposed to public policy. 
Bhagwant Genuj V. Gangabisan Ramgopal. 
ISee Q.D., 1936-’40, Vol. I, Col. 2191.] I.L.R. 
(1941) Bom. 71=13 R.B. 202=191 I.C, 
806. 

S. 23 — ^Public policy— Marriage prohi- 
bited by Child Marriage Restraint Act perform- 
ed in Native State to evade Act — Decree for 
payment of money towards marriage expenses— 
Enforceability in British India — Bar of public 
policy. Anandaramayya v . Subbayya. [See 
Q.D., 1936’40. Vol. I, Col. 2192.] 193 I.C. 
112=13 R.M. 618=(1940) 2 M.L.J. 353. 

S. 23 — Public policy — Promissory note by 

Hindu to bridegroom for amount promised to be 
paid in consideration of his marrying the for- 
mer’s daughter — ^Enforceability. See Hindu 
Law— Marriage. (1945) 1 M.L.J. 145. 

S . 23 — Public jpoHcy— Public servant — 

Salary below attachable limit — ^Agreement be- 
tween public servant and execution creditor for 
deducting portion from salary — Enforceability. 
See C. P. Code O. 21, R. 148. 43 Bom.L.R. 
758, 

S. 23 — Promissory note in name of pat- 

wari who is mere henamidar — Validity — C. P. 
Patzvari Rules, R. 2 (g) (U). 

A promissoiy note executed in the name of a 
patwari who is prohibited by the patwari^ rules 
from carrying on money-lending business is not 
void under S. 23 of the Contract Act when the 
patwari is a mere henamidar for his wife who 
advanced the money and he did no more than 
lend his name to the transaction for her ac- 
commodation. (Bobde, /.) Indar Singh v , 
Ramnarayan, I.L.R. (1944) Nag. 645= 
1944 N.L.J. 448=A.I.R. 1944 Nag. 325. 

S . 23 — ^Public policy — Excise license — 

Agreement amounting to transfer and sub-lease 
of— If void. See Bihar and Orissa Excise 
Act, Ss. 57 and 89 and R. 143. 22 Pat, 334.. 
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S. 23 — Public policj" — Maintenaiicic suit 

by wife against hushancl — Compromise — Provision 
that wife should live with husband for a year 
and !'ot execute decree during such period — 
Wife given right to execute decree if husband 
failed to maintain her or neglect to treat her 
properly. — Tf opposed to public policy. See 
Di'XRVK — KxncnTABTU'i V. (1943) 2 M.L.J. 

359. 


S. 23 — Public policy — Maintiiiaiicc suit 

by zvife against huslmnd — Compromise — Agree- \ 
m-eni tc\ live together — Provision for payment of 
maintenance in ease of disag re'cjii cut and sepa- 
ration in future — df void — Enforccahilily by \ 
xuife in case of separation — Plea of invalidity in 
excciiiio)i — .S' ustainahility. 

Where a suit 'for maintenanOiC by a wife 
against her husband is compromised and the 
parties agree to live together and in ca.se. of 
future disagreement between them, the husband 
agrees to pay a certain rate of maintenance to 
the wife, if, after living together for some time, 
the parties fall out and the wife begins to 
live separately owing to disagreement, she is 
entitled to enforce execution of the compromise 
decree. It cannot be said that the agreement 
or compromise is void as being opposed to 
public policy oil the ground merely that 
it contains a provision for 'ruture. separation. 
The agreement being one in furtherance of the 
husband and wife living together and for the 
purpose of _ cifccting reconciliation between 
parties then living apart, it is valid and enforce- 
able and not void. Nor can the plea that the 
compromise is opposed to public policy be raised 
in execution proceedings. The case is not one 
of inherent want of jurisdiction but one where 
the question of jurisdiction is to be decided by 
the Court itself. The decision, though wrong, 
is one which the Court is competent to give and 
will operate as res ^ judicata. The Court re- 
cording the compromise having power to decide 
whether it was lawful, its decision is binding 
and competent and the executing Court cannot 
go behind it (Kuppuswami Avyar, I.) SuB- 
BAYYA V. Govindamma. 57 L.W. 485=1944 
M.W.N. 573=A.I.R. 1945 Mad, 36= 

(1944) 2 M.L.J. 210. 


•; — ^ — S. 23 — Public policy — Money received 

in consider action of marriage. 

Receiving consideration by those who arrange 
marriages in India when the money received is 
intended to benefit those persons and not for the 
exposes of the ceremony or for the benefit of 
r bridegroom, is against public police 
and falls within the mischief struck at by S 23 
of the Contract Act. .{Grille, C.J. and Sen,' J.) 
AlSIBAS PaKNALAL V. PuiTAM Chand I L R 
(1944) Nag. 535=214 I.C. 168=17 R N ‘ 31 
=1944 N.L.J. 124=A.I.R. 1944 Nag 159. 

7 — Scope and applicability—- Mortgage 

to pay debt incurred for bribing an officer — If can 
be impeached. Kashikath: v. Bapurao. [See 

=13 168^°^' I-C. 241 
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S. 23 — Scope and applicability — Pronote , 

hi respect of arrears of rent the recovery of 
tjliich teas later on prohibitdd. 

S. 23, Contract Act covers cases in which the 
consideration or object of an agreement is forbid'- 
den by law, at the time when the agreement is 
entered into or is of such a nature that, if per- 
i^iittcd it would defeat the provisions of any ex- 
isting statute. The section could not possibly be 
interpreted to render void an agreement which was 
perfeeth” lawful when it was entered into. A 
pronote in respect of arrears of rent the recovery 
o’L Avhich was later on prohibited by U.P. Act 
XVIIT of 1939 is not void. {Yorke, J.) Shyam 
.Sunder v. Sttrf Ntrantan Gasayan Naga. 1943 
A. L.W. 87. 


S. 23 — Scope — Contract seeking to defeat 

provisions of bankruptcy lazv and to prevent 
equality of distribution among creditors— If il- 
legal or invalid as between parties— Buyer and 
seller — Buyer cxecziiing trust receipt over goods 
in favour' of seller — Trustees for creditors of 
buyer— ^If hound — Right to repudiate. 


Where, a debtor transfers property to one cre- 
ditor with a view to give a fraudulent pre- 
ference to that creditor over others, there is no- 
thing illegal, though in the event of b^kruptcy 
supervening, the transaction would be invalid as 
against the assignee in bankruptcy. When the 
object of the transaction is to defeat the equ^ity 
of distribution among all the creditors, required’ 
b\' the bankruptcy law, it can be avoided in the 
even of a bankruptcy, but as between the parties- 
to the transaction, they arc hound by it. The 
plaintiflF, a merchant of Calcutta, sold goods to 
the 1st defendant, a firm in Madras, and despatch- 
ed them by train. The railway receipts were 
sent to a Bank at Calcutta with instriictiom to 
hand them over to tlie first defendant at Madras 
through the Madras Branch of the Bank on the' 
1st defendant accepting a bill of exchange drawn 
by the plaintiff on the 1st defendant for the price, 
freight, etc., payable at 60 days after sight and 
on "the hst defendant further executing a trust 
receipt. The bill of exchange was 
the 1st defendant and handed over to the Madras 
Branch of the Bank along with a trust 
executed by him in favour of the Bank. Ih^ 
railway receipts and other documents were hana- 
cd over to the first defendant. Tbe bill of 
change was not, however, honoured on due 
date. Later on some payments were made, ine 
plaintiff sued for the balance due, claiming tna 
he was entitled to a first charge over the 
so long as they were unsold by the first 
and on the sale proceeds thereof in case the nr 
defendant sold them, alleging that the Bank w 
only an agent for collection and that^ he 
entitled to the benefit of the trust ^*7 o- 

to the bank by the first defendant. 
and 3, who were the trustees for the credito^ 
of the first defendant under a d^d of trust e 
cuted by him deniedL the plaintiff s claim to ^ . 
charge over the assets in their hands, i w 
also pleaded that the trust receipt was 
Held, (1) that the mere fact that the o^^ct 
of the transaction, trust receipt, was to prevent 
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equality of distribution among the creditors 
v;as not a ground for holding that the contract 
itself was illegal or that it was not binding 
upon the seller or upon voluntary transferees 
from him, and that except as against an assignee 
in bankruptcy or against transferees for value, 
the contract was valid as between the buyer 
and seller and the buyer could not repudiate 
the contract as illegal; (2) that defendants 2^ 
and 3 could claim no higher position for them- i 
selves, though they were trustees for the 
general body of creditors and there was no 
reason for holding that the^^ were not bound 
by it. {Somayya, J.) Fazal Ellahi v. Ram 
Mohan & Co. A.I.R. 1944 Mad. 403= 
(1944) 1 M.LJ. 371. 

Ss. 23 and 24 — Scope — Licence to ply 

motor bus — Transfer of right by licensee — Fai- 
lure to obtain previous permission of District 
Magistrate — Suit on basis of transfer — Main- 
tainability — Agreement — If void. See Mysore 
Motor Vehicles Rules. 19 Mys.L.J. 262. 

S. 23 — Stifling prosecution — Emhezsle- 

ment — Agreement giving promissory note and 
collateral security for amounts embedded — 
When valid — Threat of prosecution — Effect of. 

Per Pal, J. — Embezzlement is a crime as also 
a tort and so far as the tortious liability involv- 
ed in it is concerned, the remedy of the injured 
is an action for unliquidated damages. Embez- 
zlement may also create a relation within the 
confines of what may be said to be quasi con- 
tract. . Wlien embezzlement takes place, the 
injured party maj’ waive the tort and seek his 
remedy in an action based on quasi contract 
for “money had and received.” No party is 
bound to sue in tort, when by converting the 
action into one of quasi contract he does not 
prejudice the tort-feasor. If the tort-feasor 
agrees to give the injured part}' a promissory 
note and a collateral security for the amounts 
embezzled by him and the consideration for the 
agreement is the undertaking given by the latter 
not to sue the former in damages or for money 
had and received, the agreement is valid and 
is for a perfectly valid consideration. If, how- 
ever, the consideration for the agreement is the 
undertaking given by the latter not to prosecute 
the former criminally, the agreement is void as 
the consideration is illegal, the offence being 
non-compoundable and its composition being 
opposed to public policy. An undertaking not to 
prosecute cannot however be inferred from the 
mere fact that the injured party held out threats 
of prosecution. Where there is a debt actually 
due, the mere use of such threats, though fol- 
lowed by an abstaining from prosecution, will 
not vitiate the transaction. (Syed Nasim Ali 
emd Pal, JJ.) London" and Lancashire Insu- 
rance Co.^ Ltd. v. Benoy Krishna Mitra. 
220 I.C. 379=78 C.L.J. 129=A.I.R. 1945 
Cal. 218. 

S . 23 — Stifling prosecution — ^Agreement 

not to file suit in consideration of forbearance 
to prosecute for forger}^ — ^Legalit}" — If bar to 
suit. Karnidan Sarda V. Sailaja Kanta 

Q. D. 1-94 


CONTRACT ACT (1872), S. 23. 

Mitra. [See. Q.D., 1936-’40, VoL I, Col. 3320.]: 
192 I.C. 187=13 R.P. 416=7 B.R. 330. 

S . 23 — Stifling prosec^ition — Agreement 

to pay for composition of compoundable offence^ 

(Certain criminal cases are compoundable ac- 
cording to the Indian Criminal Law and it fol- 
lows that an agreement to exonerate an accused 
person on receipt of compensation cannot in,' 
itself be invalid. (Allsop, J.) Ram Khela- 
w.AN z\ Bhagwan Das. 1943 A.L.W. 329. 

S , 23 — Stifling prose cution — Agreement 

when illegal or void — Test — Express or implied 
agreement not to prosecute — N ecessity. 

There can be no doubt that i‘f even a part of 
the consideration for an agreement is shown to 
be the stifling of a non-compoundable offence, 
the agreement must be held to be void. But 
that does not mean that the possibility of a 
prosecution, or the existence of a threat Ip' 
prosecute or even an actual prosecution make it 
necessarily impossible for the possible or actual 
prosecutor and the possible or actual accused 
and others to enter into a bona fide _ legal 
transaction regarding the dispute thp considera- 
tion or object of which is not to stifle a prose- 
cution. There must be an agreement, either 
express or necessarily implied, not to prosecute,, 
to make the agreement void or illegal. {Loba 
and Tyabji, J.I.) Premji Damodar v. (tOVINdji 
& Co. I.L.R. (1943) Kar. 49=211 I.C. 162 
=16 R.S. 162=A.I.R. 1943 Sind 197. 

S . 23 — Stifling prosecution — Agreement 

when void — Surety how affected. 

An agreement is void under S. 23 of the Con- 
tract Act if the entire consideration or a por- 
tion thereof was the agreement not to prosecute 
or to drop a prosecution which had already 
been started. This will apply equally to the 
case of a guarantee but where no portion of the 
consideration can be traced to an agreement not 
to prosecute criminally or not to withdraw a 
pending criminal prosecution, the surety cannot 
escape liability on the ground of an unlaw'ful 
consideration. (Ghulam Hassan and Agarwal, 
JJ.) Har Narain Kapur v. Ram Swarur 
Nigam. 195 I.C. 253=1941 O.W.N. 391= 
1941 O.L.R. 563=1941 A.L.W. 785=14 R- 
O. 65=1941 A.W.R. (C.C.) 251=1941 O. 
A. 578=A.I.R. 1941 Oudh 593. 

S . 23 — Stifling prose cution^Agreiment' 

with reference to compoundable offence — Vali- 
dity. 

An agreement arrived at between the com- 
plainant or the prosecutor on the one hand and’ 
the accused or another person closely interest^ 
in the welfare of the accused on the other ini 
the case of a compoundable offence or^ of air 
offence which may be compounded with the 
leave of the Court, is not against public policy 
and accordingly is not void and is valid. (Mycf 
Bu, J.) Lewai Khan v. (R)OLreze Khan. 1941 
Rang.L.R. 316=197 I.C. 25=14 R.R. 102 
=A.I.R. 1941 Rang. . 231. 
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S. 23 — Stifling prosecution — Cheating- 

Threat of prosecution — Execution of promis- 
sorty note by strangers jointly zvith offender — 
CanstderatioH — If lawful — Enforceability of 
note. 

The 1st defendant had obtained loans from 
the plaintiff by perpetrating a gross fraud on 
■him, involving the offence of cheating punish- 
able under S. 420, 1. P. Code. On discovery 
of the fraud the plaintiff threatened to prosecute 
the 1st defendant, but he was induced to re'irain 
from taking this step in consideration of the 2nd 
and 3rd defendants executing jointly with the 
1st defendant a promissory note in favour of 
the plaintiff. In a suit on the promissory note, 
Held, that notwithstanding that no prosecution 
was actually launched by the plaintiff, the con- 
sideration for the promissory note so far as the 
2nd and 3rd defendants were concerned was 
manifestly unlawful and therefore the note 
eould not be enforced against them, {Leach, 
C.J. and Lakshmana Rao, /.) Venkatasubba 
Rao V. Chandanmal. I.L.R. (1943) Mad. 
183=15 R.M. 639=203 I.C. 272=1942 M. j 
W.N. 487=44 Cr.L.J. 29=55 L.W. 493= | 
A.I.R. 1942 Mad. 652 (1) = (1942) 2 M. | 
LJ. 191, ! 

— -S. 23 — Stifling prasecution — Compound- 

able offence — Promissory note in consideration 
of abstention from prosecution — If void. 

In tlie case of offences falling under S. 345 
<2), Cr. P. Code, the matter may be lawfully 
compounded before it goes to Court, and a pro- 
missory note executed or taken in consideration 
therefor is not void under S. 23, Contract Act, 
and is therefore enforceable. {Somayya, J.) 
Chandanmal V. Ramakbishnayya. 201 I.C. 91 
=43 Cr.L.J. 734=15 R.M. 327=54 L.W. 
571=A.I.R. 1942 Mad. 173=(1941) 2 M. 
L.J. 827. 

S . 23 — Stifling prosecution — Conviction 

for theft — Appeal — Agreement pending appeal 
not to contest appeal in consideration of accused 
paying certain sum on his success in appeal — 
Enforceability. Jaggilodu v. Byramma. [See 
'Q.D., 1936-’40, Vol. I, Col. 2195.] 199 I.C. 
876=14 R.P. 635=8 B.R. 643=A.I.R. 1941 
Pat. 349. 


— S. 23 — Stifling prosecution — Elements of\ 
agreement — Mortgage bond by wife as part of 
consideration^ for withdrawal of criminal pro- 
ceedings against husband — Enforceability. 

A conti*act whereby a proposed or actual 
prosecutor agrees as part of the consideration 
received or to be received by him either not to 
bring or to discontinue criminal proceedings for 
some alleged offence is an agreement to stifle 
prosecution falling under S. 23 of the Contract 
Act Proof that there has actually been a crime 
committed is obviously unnecessary. But it is of 
course necessary that “each party should under- 
stand tliat the one is making his promise in ex- 
change or part exchange for the promise of the 
other not to prosecute or continue prosecuting. 
Such agreements are from their very nature 
seldom set out on paper; like many other con- 


tracts they have to be inferred from the con- 
duct of the parties after a survey of the whole 
circumstances. An agreement whereby a wife 
executes a mortgage bond of her property in 
discharge of debt due by her husband as part 
of the consideration for a promise by the 
husband's^ creditor to withdraw criminal proceed- 
ings against her husband is illegal and falls 
under S. 23 of the Contract Act, as there is an 
infringement of public policy. The fact that 
there was a debt really due by the husband is 
irrelevant when the agreement to abandon the 
prosecution is part of the consideration for pay- 
ment of the debt. In most cases of this kind 
there is a debt or liability. Indeed if there 
were not a demand and receipt of money in con- 
sideration of refraining from or withholing a 
prosecution would ^ apparently in itself be a 
crime. (Lord Atkin.) Bhowampur Banking 
Corporation, Ltd. v. Durgesh Nandini Dasi 
I.L.R. (1941) Kar. (P.C.) 141=74 C.L.k 
408=44 Bom.L.R. 1=1942 M.W.N, 1=1. 
L.R. (1942) 1 Cal. 1=23 Pat.L.T. 237= 
196 I.C. 463=14 R.P.C. 31=1941 O.A. 857 
=1941 A.W.R. (P.C.) 90=54 L.W. 529= 
1941 O.L.R. 715=46 C.W.N. 1=1941 A. 
L.J. 668=1941 P.W.N. 648=8 B.R. 73=A. 
I.R. 1941 P.C. 95=(1941) 2 M.LJ. 726 
(PC.). 


S. 23 — Stifling prosecution — What 

amounts to — Test — Undertaking by complainant 
not to object to withdrawal 0 \f non-compound- 
able criminal case — Agreement giving risi to— 
Enforceability. 


An agreement which consists of a prornise to 
do some act directed^ towards the stifling of 
criminal proceedings in respect of a non- 
compoundablc offence is against public policy 
and is there'fore void and unenforceable in a 
Court of law. If the agreement is the outcome 
of an understanding that the prornisee (com- 
plainant) should not object to the withdrawal of 
the prosecution in respect of a non-compound- 
able offence is against public policy. The fact 
that it is not within the power of the com- 
plainant to withdraw the prosecution or com- 
plaint himself makes no (difference.^ To ^ avoid 
an agreement as being against public policy, it 
is not enough that the motive which impelled 
the party undertaking the liability under the 
agreement was that a pending criminal case 
should be withdrawn. The test is whether at 
was an express or implied term of the 
betweien the parties that a non-compoundaple 
criminal case should not be proceeded with. 
(Lokur, J.) Shripad v. Sanikatta Co-ope^- 
TivE Salt Sale Soctety. I.L.R. (1945) 
Bom. 208=46 Bom.L.R. 745=A.I.R. 1945 
Bom. 82. 


S. 23 Suicide, if opposed^ to public policy 

— Insurance covering risk by suicide — Validity, 
Suicide is not an offence in India and is not 
against public policy by reason ^ of its being a 
crime. Hence a policy of life insurance wmen 
covers such a risk is not on that sround op- 
posed to public policy. i(Misra and Maaeley, 
//.) Scottish Union and the National 
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Insurance Company v. Raushan Jahan 
Begam. 20 Luck. 194=1945 O.A. (C.C.) 
15=1945 A.W.R. (C.C.) 15=1945 O.W.N. 
S=A.I.R. 1945 Oudh 152. 

— ; S. 25 — ^'Near relation” — Meaning — Re- 

quirements to constitute. 

The words *near relation* used in S. 25, Con- 
tract Act, cannot be construed as the same thing 
as *a near relative*. The words *near relation’ 
must be taken in their ordinary and natural 
sense and it would be a question of fact to be 
-decided in each case as to whether a particular 
relationship would satisfy the statute or not 
The law does not insist either on the relation- 
ship being a blood relationship or the relation- 
ship of love and affection being mentioned in 
the document in question. (Bajpai and Bar, 
JJ.) Jasoda V. Chhangan- Lal, 1943 A.L. 
W. 78. 

— — S. 25 (1) — Applicability — Agreement to 
pay maintenance ta distant relative — Absence of 
consideration — Enforceability. 

^ Where an agreement not supported by con- 
sideration but in writing registered provided for 
pa3nnent of Rs. 100 every year as maintenance 
to the plaintiff who was the defendant’s father- 
in-law’s divided brother’s wife, as it was im- 
possible 'for her to maintain herself decently 
otherwise, and she sought to enforce the same: 

Held, that the parties could not be said to 
stand in a near relation to each other within 
the meaning of S. 25 (1) of the Contract Act, 
and the agreement could not therefore be 
enforced. (Patanjali Sastri, J.) Taranata 
Bhatta V. Gopalakrishna Maixayya. 209 
I.C. 92=16 R.M. 274=56 L.W. 311=1943 
M.W.N. 425=A.I.R. 1943 Mad. 591= 

(1943) 1 M.L.J. 422. 

S . 25 (3) — Applicability — Agreement to 

pay time-barred debt, when not affected by 
S. 25 (3) — Mere implied promise to pay, if 

enough — Effect of express promise to pay inte- 
rest on debt acknowledged. 

S. 25 of the Contract Act only applies to con- 
tracts which are wholly without consideration 
and not to contracts which may be for inade- 
quate consideration. Indeed under Expln. (2) 
of S'. 25 inadequacy of consideration is not rele- 
vant tmless it affects the question of ’free con- 1 
sent to contract. It is true that under S. 25 (3), 
Contract Act, an agreement to^ pay a time- 
barred debt is regarded as one without conside- 
ration but this sub-section only applies when a 
wholly gratuitous promise is made to pay a 
time-barred debt and not to those cases when a 
promise to pay a time-barred debt is made for 
some consideration though the consideration 
might be inadequate. When a new contract is 
made for a fresh consideration superseding the 
previous contract which had become barred by 
time but including it as a part consideration in the 
new contract, an action could be founded upon 
the new contract and it can be enforced in its 
terms without raising any question about the 
aclmowledgment of a time-barred debt. An 
express promise to pay is not necessary in the 
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case of zp. agreement to pay a time-barred debt 
and an implied promise would satisfy the re- 
quirement of S. 25 (3). An express promise to 
pay interest on the debt acknowledged would 
reasonably include a promise for payment of 
principal also. {Bajpai and Bar, JJ.) Debi 
Prasad v. Bhagwati Prasad. I.L.R, (1943) 
All. 171=206 I.C. 377=15 R.A. 516=1943 
A. L.W. 291=1943 O.W.N. (H.C.) 183= 
1942 A.W.R. (H.C.) 382=1942 A.L.J. 
656=A.I.R. 1943 All. 63. 

S. 25 (3) — Applicability — “By the per- 
son to be charged therewith” — Meaning of. 
Govinda Nair V. Achuthan Nair. [See Q.D., 
1936-’4f), Vol. I, Col. 2203.] 193 I.C. 399=13 

R. M. 661. 

S. 25 (3) — Applicability — Offer by debtor 

before Debt Conciliation Board undertaking to 
pay creditor seven annas in the rupee — Creditor 
not accepting offer — Right to found claim under 

S. 25 (3). 

S. 25 (3) of the Contract Act is based on an 
agreement, but when there is no agreement, the 
section will not apply. Hence an offer by the 
debtor before the Debt Conciliation Board, 
undertaking to pay a creditor seven annas in 
the rupee of the debt due to him, which the 
creditor does not accept, cannot be utilised to 
found a claim based on S. 25 (3) of the Con- 
tract Act. {Rajamannar, J.) Venkatappayya 
V. Venkatappayya. 1945 M.W.N. 713=58 
L.W. 618=A.I.R. 1946 Mad. 72=(1945) 

2 M.L.J. 405. 

S. 25 (3) — Applicability — Requisites. 

Unless a promise to pay is in writing it can- 
not fall within the purview of S. 25 (3) of the 
Contract Act. The implied promise to pay 
which is contained in all acknowledgments does 
not attract the provisions of S. 25 (3) because 
th<e promise to pay is not in writing, (Stone, 
C.J. and Clarke, J.) S'HIvjiram Dhannalal v. 
GulabchaniD Kalooram. I.L.R. (1941) Nag. 
144=194 I.C. 806=1940 N.L.J. 607=14 R. 
N. 14=A.I.R. 1941 Nag. 100. 

S . 25 C^)— -Barred debt— Promise to pay 

Essentials of validity— D ehtor if should know 
that the debt was already barred — Writing, if 
should purport itself to pay or describe conside- 
ration as past debt. 

Though a barred debt may not be recoverable 
in a Court of law, yet, if by a fresh contract 
that debt is promised to be paid, then it would 
be a good consideration and the contract would 
be valid under S. 25 (3) of the Contract Act. 
It is not necessary for the creditor, in order to 
get the benefit of S. 25 (3), to show that the 
debtor knew when he promised to pay that the 
debt for the payment of which he was making 
a promise had become time-barred; nor is it 
necessary that the promise or contract itself 
must show that it was made for a past debt 
There is nothing in the wording of S. 25 (3) to 
this effect, although of course, the promise made 
in writing must be to pay a debt of which the 
creditor might have enforced payment but for 
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the law of limitation. S. 25 (3) does not 

iT*t|airc that in the writing itself the considera- 
tion shoLikl be described as past debt, wiicn in 
fact it was such past debt and known to the 
debtor as such. The conditions necessary to 
make it a nroinise within S. 25 (3) arc that it 
should be in writing; he signed by the person 
to be charged therewith ; and be a promise to 
pay wholly or in jiart a debt, of which the 
credit might have enforced payment but for 
the law for the limitation o’f suits. The writing 
itself need not purport to pay sucli a debt, if in 
fact the. writing was passed for the payment of 
such debt. {Lokur, J.) Kasturchand Juvaje 
V. Manekchand. 211 I.C. 421=:16 R.B. 302 
=45 Bom.L.R. 837=A.I.R. 1943 Bom. 447. 

S. 25 (3) — Constructio!! — “Wholly or in 

part” — Express promise to pa>' a portion of 
barred debt— If gives cause of action to sue for 
whole debt. Govinda Naik Ackuthan- Nair. 
\See Q.D. 1956-^0, Vol. 1, Col. 2206.] 193 

I.C. 399=13 R.M. 661. 

S- 25 (3) — Scope — Barred debt — Exe- 
cution of mortgage in licit thereof — If amounts 
io promise to pay in writing. 

There can be no doubt that in order to 
comply with the tenn.s of S. 25 (3) of the 
Contract Act, there must be an express promise 
to pay a time barred debt. If there were two 
debts, one barred and the other not, the promise 
to pay the latter could not possibly be inter- 
preted as a promise to pay the former. Simi- 
larly there is no reason wh}' a promise to pay 
an imaginary debt be interpreted as a promise 
to pay a barred debt. The fact that in a mort- 
gage there is a promise in writing to repay the 
consideration money and the consideration for 
the mortgage is part o*e a barred debt is not a 
sufficient compliance with the terms of the 
section. (Henderson, J.) Nur Hassrin Serano 
V. TAMijtfODiN. d97 I.C. 495=14 R.C. 366 
=A.I.R. 1941 Cal. 449. 

25 (3) — Scope of — Minor held not 
liable in respect of a debt — S^uhsequent sntit on 
an acknowledgment of that debt — Maintainabilify, 
S. 25 (3) of the Contract Act makes a debt 
recoverable only when a certain form o’f acknow- 
ledgment is made as regards a time expired 
debt It does not allow the institution of a 
subsequent _ suit, where a debt was held irre- 
coverable in an earlier suit owing to the mino- 
nty of the debtor. (Davies.) Rupchand v. 
Gambira. 1940 A.M.L.J. 72. 
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direct restraint on marriage is within its scope 
A provision in a compromise between two 
widows Avhereby cither of them would be divest- 
ed of her share in her husband’s property on 
her re-marr 3 ing is not void, dgbal Ahmad 
C.J. and Dar, J.) Rao Rani v. Gulab Rani" 
I.L.R. (1942) All. 810=205 I.C. 249=15 
R.A. 397=1942 A.W.R. (H.C.) 221=1942 
A.L.W. 475=1942 A.L.J. 446=1942 O A 
(Supp.) 530 (2)=A.I.R. 1942 All. 351 ‘ ‘ 


— S . 27--Api)licabiiil3'— Agreement forbid- 

ding partner of di.ssolved firm from doing parti- 
cular business anywhere, directly or indirectly, 
except at a particular place except as broker and 
except through other partners — ^Validity, 
Partnership Act, S. 54. I.L.R. (1943) 
Kar. 49. 


S. 27 — Applicability — Partial restraint of 

trade. 

There is nothing in the wording of S. 27 of 
the Contract Act to suggest that the principle 
stated therein does not apply when the restraint 
o’f trade or business is for a limited period only 
or is conhtied to a particular area. Such mat- 
ters of partial restriction have effect only when 
the facts fall within the exception to the section. 
(Davis, C.J. and IVcston, J.) Khemchani> 
M.VNEKCHANd) V. DaYALDAS BaSSARMAL. I.L. 
R. 1942 Kar. 25=15 R.S. 8=201 I.C. 376 
=A.I.R. 1942 Sind 114. 

S. 27 — Scope — Bard agreement in rest- 
raint of canipetiiion — Validity. 

It is settled law that a bare agreement in 
restraint of competition cannot be upheld. Such 
an agreement can only be sustained when it is- 
ancillary to some main transaction and is r^son- 
ably necessary in the interests of both parties in 
order to render that transaction effective and h 
consistent with the interests of the public. 
(Loho and Tyabji, JJ.) Premji Damodar v, 
Govindji & Co. I.L.R. (1943) Kar. 49=211 
I.C. 162=16 R.S. 162=A.I.R. 1943 Sind 
197. 

S. 28 — Agreement behoeen parties that 

the case should be tried by and of two Courts 
having j urisdiction — Validity. 

When tw^o Courts have jurisdiction to try a 
case, an agreement between the parties that it 
should be tried by one Court rather than by the 
other is not void under S. 28 of the Contract 
I Act (Gentle, /.) Ramnicklal v. Vivekanand* 
Miles Co., Ltd. 49 C.W.N. 58. 


— — S. 25 (3) — Scope — Promise — must be 
express promise or may be implied, Govinda 
Nair v. Achuthan Nair. \See Q.D. 1936-’40, 
Yol. I, Col. 2206.'] 193 I.C. 399=13 R.M. 
661 . 

— ; S. 26~-Scope of-~Pari%Ql or indirect rest- 

'‘alnt on marriage if within — Provision in com- 
promise between widows as to deprivation of 
"property on re-marriage. 

Though S. 26 of Contract Act is general in 
ts terms it is doubtful whether partial or in- 


S, 2$— 'Agreement divesting ofdy compe- 
tent Court of its jurisdiction and vesting it 
another having no pecuniary jurisdiction 
Validity. 

Latifur Rahman, J . : — ^Wliere in a contract 
entered into between two parties the cause of 
action partly arises in one place and partly ^ 
another, and tlie parties agree in terms o'f the 
contract that in case of any dispute arising out 
of the contract it shall be litigated only within 
the jurisdiction of one particular Courb 
where the Courts in both places have jurisaic* 
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tion, such an agreement is a valid one and 
enforceable under the law^ and the parties are 
bound by it. But this principle has no appli- 
cation when the particular Court has no pecu- 
niary jurisdiction to entertain the suit. If such 
a case the agreement will in effect amount to 
divesting the only competent Court of its juris- 
diction and vesting it in another which has no 
pecuniary jurisdiction, and it is, therefore, 
invalid. ^(Biswas and Latifur Rahman, //.) 
Dhahmal Marwari V. Jankidas Baijnath. 
49 C.W.N. 123. 

Ss. 28 and 23 — Agreement restricting 

litigants to one Court out of two — If prohibited 
or opposed to public policy. 

S. 28 of the Contract Act does not prohibit an 
agreement which restricts a litigant to one 
Court out of two. Nor is there anything con- 
trary to public policy in an agreement between 
parties that disputes between them should be 
tried in one rather than the other of two Courts 
having jurisdiction to try the matter. (Thomas, 
€J.) Sharma V. Sunder Talkies Distribu- 
tors. 20 Luck. 105=1944 O.A, (C.C.) 219 
=1944 A.W.R. (C.C.) 219=A.I.R. 1944 
Oudh 275. 

S. 28 — Agreement that transactions shall 

he deemed to have hien effected at particular 
place — Effect of. 

Per Biswas, J . : — An agreement that all pay- 
ments and other transactions should be deemed 
to have been effected at a particular place, does 
not vest jurisdiction solely in the Court at that 
place. Its only effect is to introduce a sort of 
fiction as to the place of accrual of the cause 
-of action, and the ordinary law as to jurisdic- 
tion is thereupon to operate. (Biswas and 
Latifur Rahman, JJ.) Dhanmal Marwari v. 
Jankidas Baijnath. 49 C.W.N. 123. 

S. 28 — Applicability — Clause in contract 

that suits arising therefrom should be filed only 
in Courts of specified place — Legality. 

A clause in a mercantile contract to the effect 
that all suits arising out of it should be filed 
•only in the Courts in a specified place which is 
the place of business of one of the parties to 
the contract, is not illegal and does not offend 
against S. 28 of the Contract Act. (King, /.) 
IUghavayya V. Vasudevayya Chetty. 211 

I.C. 480=16 R.M. 537=56 L.W. 580=1943 
M.W.N. 703=A.I.R. 1944 Mad. 47= 

(1943) 2 M.L.J. 375. 

-S. 28 — Scope — Agreement limiting choice 

^of forum — Validity. 

S. 28 of the Contract Act makes void only 
those agreements which absolutely restrict a 
party to a contract from enforcing the rights 
under that contract in ordinary tribunals. It 
has no application when a party only agrees to 
a selection of one of those ordinary tribunals in 
which ordinarily a suit would be tried. Ac- 
cordingly, an agreement between the parties to a 
contract, where a suit can be tried within the 
territorial . limits of several Courts to the effect 
that it will only be tried in one of the Courts 
"having territorial jurisdiction and that the par- 
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ties will be limited to have recourse to only one 
of the several competent Courts, is not within 
the mischief of the section and is valid and 
enforceable. ^(Ahdur Rahman, Mehrchand 
Mahajan and Achhru Ram, JJ.) Musaji Luk- 
MANjr V. Durga Dass. I.L.R. (1945) Lah. 
281=47 P.L.R. 378=A.I.R. 1946 Lah. 57 
(F.B.). 

S. 29 — Applicability — Claim based on 

vague document — Enforceability — A cknowl^dg- 

jnent — Effect of — Limitation Act, S. 19. 

The appellant’s assignor and the respondents 
had dealings in mica in 1930, and in 1933 the 
respondent undertook under a document to pay 
to the appellant’s purchaser after two years the 
sum of Rs. 12,600 with a certain interest ‘^after 
deductions as would be agreed upon.” The ap- 
pellant became the assignee of the claim based 
on the document with its original cause of 
action in 1938 and he filed a suit in 1938 to 
enforce the claim. The parties were in dispute 
as regards the deductions. 

Held, that the expression "'after deductions as 
would be agreed upon” rendered the document 
vague and the claim was therefore unenforce- 
able by reason of S. 29 of the Contract Act. 

Held, ^ further, that tlie acknowledgment con- 
tained in the document of 1933 extended the 
period of limitation only for three years from 
that date, and the suit to enforce the claim 
based on the original cause of action was barred. 
(King and Bell, JJ.) Kalappa Devara v. 
Krishn.v Mttter. I.L.R. (1945) Mad. 521 
=219 I.C. 231=18 R.M. 67=57 L.W. 499= 
A.I.R. 1945 Mad. 10=(1944) 2 M.L.J. 
225. 

S. 30 — Applicability — Transaction where 

buyer can insist on delivery. 

Where according to the rules of an Associa- 
tion when jute is bought and sold under those 
rules, the buyer can insist on deliverj", the trans- 
action cannot be of a wagering nature. (Davies.)] 
Chandan Mal Kan Mal Lodha v. Macniram 
Bangur & Co. 1943 A.M.L.J. 18. 

S. 30 — Contract of purchase through 

pucca arhatias — Absence of intention to make or 
accept 'delivery^ — Right to recover loss by plain- 
tiff and deposit by defendant. 

Where in the case of a contract of purchase 
through pucca arhatias there was no intention 
from the very beginning of the transaction either 
to make or accept delivery, it is a wagering con- 
tract and as such neither the plaintiff could re- 
cover die loss in the contract nor the defendant 
recover the deposit made with the plaintiff. 
(Sinha, /.), Ram Gopal v. Govind Das. I.L, 
R. (1944) All. 397=219 I.C. 381=1944 A. 
L.J, 295=1944 O.A. (H.C.) 159=1944 A. 
W.N. (H.C.) 145=1944 A.W.R. (H.C.) 
159=A.I.R. 1944 All. 196. 

S. 30 — Forward contracts — Jf wagering 

contracts — T est — Proof. , . 

Forward contracts for the purchase and s^e 
of goods are recognised forms of commercial 
transaction. They may be perfectly legitimate 
and genuine transactions though of a specula- 
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tive character, or simply gambling or wagcring 
contracts. To be a wagering contract there 
must be a bargain for differences. It would be 
still regarded a wagering contract and so void, 
even if a part}’ thereto had an option under the 
terms of tlie contract to demand delicry. Where 
a contract on the 'face of it appears to be <t 
contract for the sale of goods for a prioc, extrin- 
sic evidence may establish that there was a 
common intention to wager, that is, the inten- 
tion of both the parties to the contract was that 
the title to the goods would not pass (Lc) there 
is to be no deliver}^ but the intention was only 
to take differences according to the rise and fall 
of the market on the date of delivery, mentioned 
in the contract. If such an intention is esta- 
blished, the contract is a wagering one and so 
void. If such an intention on the part of one 
of the contracting parties is established and it 
is further established that the other party, 
thotjgh intending a trading transaction, was 
aware of the other’s intention at the time of the 
formation of the questioned contract, possibly it 
would be regarded as a wagering contract The 
common intention to wager can be established 
either by direct evidence or from surrounding 
circumstances. But when it is found that all 
or a substantial part of goods were actually 
taken delivery of, such a forward contract must 
necessarily be taken to represent a genuine com- 
mercial tran.saclion, as the fact of delivery des- 
troys the inference of a common intention to 
wager. (Mitter and Khundkar, JJ.) Si-iewkis- 
SE3sr ZK Mangalchand. 195 I.C. 885=14 R. 
C. 148=45 C.W.N. 478=A.I.R. 1941 Cal. 
341. 


-S. 30 — "Forward' contract with "pacca 


arhatis^ — If wagering contract. 

Where the effect of the clauses in a series of 
‘Forward^ contracts with a *pacca arhati' is that 
the ‘pucca arhati* was to be in a position to 
choose whether lie delivered or not and was, if 
he so liked to be able to settle the matter by 
paying or receiving, as the case might be, a 
mere difference, and where in not one of such 
contracts is there any delivery except in one small 
instance, the contracts are based upon terms 
which are singularly appropriate to mere gamb- 
ling transactions. The Court is entitled, if not 
bound, to regard the course of dealing between 
the parties in such case as a reliable indication 
01 what their real intentions were. Such a 
transaction is a wagering contract and cannot 
be enforced in view of S. 30 of the Contract 
Act. {Braund and Yorke, JJ,) Ramkrishna 
Das V , Mutsaddi LAl. I.L.R. (1942) All. 
289=200 I.C. 225=14 R.A. 416=1942 A.W. 
R. (H.C.) 99=1942 A.L.W. 137=1942 A. 
L.J. 131=A.I.R. 1942 All. 170. 


S. 30 — Wager — Essence of bet 

The essence of a bet is that both parties agree 
that they will pay and receive respectively on 
the happening of an event in which they have 
interest. The transaction may be 
cloaked behind the forms of genuine commercial 
transactions ; but to establish the bet it is neces- 
sary to prove that the documents are but a cloak 


and that neither party intended them to have 
any effective legal operation. Where the docu- 
ments show an ordinary commercial transaction, 
and in conformity with them one of the parties 
incurs personal obligations on a genuine transac- 
tion with third parties so that he himself is not 
a winner or loser by the alteration of price, but 
can only benefit by his commission, the infer- 
ence of betting is irresistibly destroyed. 
such cases the fact that no delivery is required 
or tendered is o'r practically no value. (Lord 
Atkin.) Ismail Lebbe v. Bartlett and 0) 
199 I.C. 574=1942 A. L.J. 258=8 B.R 640< 
=55 L.W. 332=14 R.P.C. 136=1942 A.W 
R. (P.C.) 43=A.I.R. 1942 P.C. 19 (P‘ 
C.). 

S. 30 — Wagering ^ contract— Gambling on’ 

differences — Broker's claim against customer. 

There can be no doubt that where a broker 
acts on behalf of his customer and the customer 
gambles, the customer cannot set up a plea of 
gaming and wagering against the broker’s claim. 
Where the plaintiff acting as a broker on behalf 
of the defendant entered into contracts for the 
sale and purchase of jute, and the defendant 
never intended to give or take delivery and was 
simply gambling in differences but the plaintiff 
was not a party to those gambling transactions. 

Held, that the defendant could not set up a 
pica of gaming and wagering against the plain- 
tiff’s claim for brokerage. (Lort Williams, /.)' 
Gopal Das Dag a v. Manick Lal Batty. I.L. 
R. (1940) 2 Cal. 385=193 I.C. 603=13 R. 
C. 442=A.I.R. 1941 Cal. 125. 

S . 30 — Wagering contract — Money depp* 

sited as security — Sttit to recover — Maintain^’ 
ability. 

A wagering contract cannot off course be en- 
forced; but a deposit made by one gambler 
with the other as security can be recovered un- 
less the amount has in fact been appropriated 
for the purpose for which it was deposited. 
(Leach, CJ. and Lahslimana Rao, J.) Boomi- 
NATHAN Chetttar V. K. S. N. Chari & Co. 
I.L.R. (1944) Mad. 713=216 I.C. 183=57 
L.W. 137=1944 M.W.N. 151=A. I. R. 
1944 Mad. 321=(1944) 1 M.L.J. 188. 

S. 30 — Wagering contract — Test-^No". 

delivdry intended — Enforceability of pronote for 
debt due under such transaction. 

Where it is found in respect of a transaction* 
that no delivery was ever intended by the pat^ 
ties thereto, the transaction is to be construed 
as a wagering one. As between the original par- 
ties a promissory note which had for its con- 
sideration a debt due on a wagering contract as 
void and therefore not binding in the hands 01 
the original payee. (Yorke, J.) Gauri Shak- 
KER Agarwal V . Nemi Chand Guita. 1944 
A.L.W. 291 (1). 

— S . 37 — Annuity created by deed^D^atJt 

of promisor — Mode of enforcement 

An annuity for the life of a person may be 
created either by will or by deed. Where aft^ 
the death of the promisor there is a default 
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the payment of the annuity, the annuitant can 
recover it by a suit against the legal representa- 
tive of the promisor, limited of course to the 
extent of the assets of the deceased in the hands 
of the legal representative. Actions against the 
executor or administrator do not exhaust the 
remedy open to the annuitant in India. {Bajpai 
and Dar, //.), Josoda v. Chhangan Lal. 1943 
A.L.W, 78. 

S. 39 — Applicability — Agreement to assign 

arrears of rent in discharge of debts due — 
Eji-ecution and registration of deed of assign- 
ment — Assignee handing hack vouchers to assig- 
nor — Effect — Non-delivery of deed by vendor to 
vendee — If renders contract null and void, 

S. 39 of the Contract Act applies to executor}^ 
and not to executed contracts. Where in pur- 
suance of an agreement to assign certain ar- 
rears of rent in discharge of debts due, the 
vendor executes the deed of assignment and 
has it registered and the vendee gives back the 
vouchers there is a completed transaction. The 
non-delivery of the deed of assignment by the 
vendor to the vendee is not such an act as 
would render the contract null and void at the 
choice of the vendee. {Fast AH, C, J. and 
Sinha, J.) Sheikh Sultan Ahmed v. Syed 
Maksad Husain. 22 Pat. 306=211 I. C. 
35=16 R.P. 786=10 B.R. 320=25 Pat. L. 

T. 14=A.I.R. 1944 Pat. 3. 

S. 39 — Contract of shipment — Shipper 

demanding for space — Shipper having no goods 
hut only trying to take advantage of rise in 
freight — Shipping company, if can repudiate 
contract. 

Where a shipper makes a demand for space 
in accordance with a contract made with a ship- 
ping company, the latter cannot refuse to con- 
sider the demand on the ground that the demand 
is not genuine and the shipper has, in fact, no 
goods to ship, but is attempting to obtain an 
advantage due to the rise in freight. While this 
may be a matter to be considered on question 
of damages, it is no answer to a charge of 
breach of contract on the part of the shipping 
company. In such circumstances, the shipping 
company is not entitled to put an end to the 
contract under S. 39 o'£ the Contract Act on the 
ground that the shipper has disabled himself 
from performing his part of the contract. 
(Weston, /.) Herman and Mohatta v. Asia- 
tic Steam Navigation Co., Ltd. 196 I.C. 529 
=14 R.S. 70=A.I.R. 1941 Sind 146. 

Ss. 39, 64, 65 and IS— Party putting ' 

an end to contract — If liable to restore, benefit 
received — His right to damages. 

When one party to a contract has refused to 
perform his obligation thereunder so as to give 
rise to a right in the other party “to put an end 
to’* the contract under S. 39 of the Contract 
Act, the latter is a person at whose option the 
contract is Voidable* under S. 64 of the Act, 
and if he does put an end to the contract, he 
rescinds a voidable contract. When he has so 
rescinded, the contract becomes Void' under S. 
65 of the Contract Act. A party who has “put 
an end to" a contract under S. 39 is, therefore, 


CONTRACT ACT (1872), S, 43. 

liable to restore any benefit received by him' 
under the contract from the other party. He 
is, however, entitled to damages for the default- 
ing party's breach under S. 75 of the Act (6'fr 
George Rankin.) Muelidhar Chatterjee w. 
International Film Co., Ltd. I.L.R. (1943) 

2 Cal. 213=206 I.C. 1=70 I. A. 35=1. L.R. 
(1943) Kar. (P.C.) 30=15 K.P.C. 71=9 B. 

R. 287=1943 A.L.J. 387=1943 M.W.N. 744- 
=56 L.W. 283=47 C.W.N. 497=1943 O.A. 
(P.C.) 56=46 Bom. L.R. 178=A.I.R. 194$: 
P.C. 34=(1943) 2 M.L.J. 362 (P.C.). 

S . 43 — Contribution among joint pro^ 

misors — Costs incurred in legal proceedings with 
promisee. 

A joint promisor cannot claim contribution 
from the ofiiers regarding the costs incurred by 
him in the legal proceedings between him and 
the promisee (i.e.) the costs which he has had 
to pay to his own attorney. There is no joint 
promise regarding these costs and S. 43 of the 
Contract Act would not apply. He cannot claim 
contribution under general equitable principles,, 
where when such costs were incurred the pro- 
misee had already settled his claim so far as 
the other promisors were concerned, and he was- 
fighting the promisees claim against himself and 
incurred the costs in getting that claim reduced, 
although the other promisors have indirectly 
gained by the reduction of the amount of con- 
tribution payable by them. (Sen. 7.) KantO' 
Mohan Mullick v. Gour Mohan Mullick. 

45 C.W.N. 357. 

43 — Contribution among joint pro^ 

misors — Costs paid to promisee. 

A joint promisor is entitled^ to claim contribu- 
tion from the others regarding the costs paid' 
by him to the promisee, when the payment of 
such costs is part of the joint promise. (Sen,, 
I.) Kanto Mohan Mullick v. Gour Mohan 
Mullick. 45 C.W.N. 357. 

Ss . 43 and 44 — Contribution among' 

joint promisors— Promisee remitting part of 
promise in favour of some — Right of others to 
demand contribution from them. 

Under S. 43 of the Contract Act, each joint 
promisor is entitled to insist upon an equal p^- 
formance by all the joint promisors of the 
promise. If the promisee remits the perform- 
ance of part of the promise in favour of one 
or some of the joint promisors, such remission 
cannot destroy the right of the other joint pro- 
misors to demand that all the joint promisors 

should contribute equally to the perform^ce of 
the remaining portion of the promise, (Sen, J.) 
ICanto Mohan Mullick v. Gour Mohan Mtjl- 
LICK. 45 C.W.N. 357. 

S. 43 — Contribution — • Co^judgmenUdeh^ 

tors — Satisfaction ^ of deerde by one — Right to 
sue for contribution — Rule. 

Where a number of defendants are' made 
jointly and severally liable under a decree, and 
the entire decretal amount is realised 
of them, then that one can sue his co-def^d- 
ants for contribution of equal proportionate share: 
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from each; that is the prima facie position. It 
may, however, be shown that tlicrc are special 
circumstances in the case which render the rule 
inapplicable, f Meredith and Shearer, 7/.). 

Musammat J.acpati Kuak v. I).\mri Sahlt 
Halkhori Kam. 20 Pat. 811“198 I.C 52i 
=14 R.P. 460=8 B.R. 421=23 Pat L T 
588=A.I.R. 1942 Pat. 204. 

S.^ 43 — Contribution — Joint lessees — De- 
cree^ against for^ arrears of rent — Two groups 
having equal rights in the lease — One grO\up 
making payments not exceeding their half share 
before Madras Act IV of 193'h came into force 
— Sithscqucut scaling dozen reducijig the balance 
due — Contribution cannot he claimed from faint 
Idssees for the amount paid before the Act came 
into force hy the other lessees. 

In re.spect of a decree for arrears of rent 
against two groups of lessees equally interested 
-in the joint lease of agricultural lands one 
group was compelled to pay the lessor as a 
result of execution proceedings before Madras 
Act IV of 1938 came into "force sums which 
in the aggregate were less than half the decree 
amount In 1939, that group applied for the 
scaling down of the balance due under the 
decree ^ and after the scaling down .sued the 
■other joint lessees for contribution. 

Held, that there is nothing in Madras Act IV 
of 1938 which gives the plaintiffs a right to 
contribution in respect of the payments made 
'by thern before that Act came into 'force. When 
the^ plaintiifs made the payments they were not 
entitled to contribution because the total amount 
paid by them was less than the share of the 
debt as it then stood. Up to their half share 
their liability was as principal debtors and not 
as sureties. Accordingly there was no right of 
contribution. (Ldach, CJ. and Wadsworth, /.) 
Nayudu SrvAYYA V. Chinn A Venkatappayya. 
S8 L.W. 247=1945 M.W.N. 315=A.I.R 
1945 Mad. 266=(1945) 1 M.L.J. 405. 


S. 43 — Contribution — Right of joint pro- 
misor — Payment, if must he compulsory. 

There is nothing in tlie Contract Act which 
says that before contribution can be claimed 
there^ must be ^ a compulsory payment. S. 43 
permits any joint promisor performing the pro- 
mise to claim contribution. It makes no dis- 
hnetion between voluntary or compulsory per- 
formance. /.) Kanto Mohan Mutxick 

Vi Gotjft Mohan Mxjluck. 45 C.W.N. 357. 


7 S . ^Z-^Contrihution-^Righi of-^When 

^-Arises. 

Right of contribution can only arise when 
there was admittedly a joint liability which has 
been discharged hy one of the two persons 
jointly liable. {Rachhpal Singh, C.J. and Ha- 
&“k ^ j AjtJ Mal V. Vas Dev. 43 P.L.R.J. 


T".®- — Satisfaction made by one of be 
ties jomtly_ and severally liahle-df discharo 
■claim against all— English Law— Applicability. 

English Law accord and satisfa 
tJOli.. made by one of several parties jointly li 


CONTRACT ACT (1872), S. 49. 

ble or jointly and severally liable lo the s.™ 
creditor for the same debt discharges the S 
of the creditor against all. There is no rS 
why this principle would not apply to casef i 
joint and several liability under S 43 of^^ 
Contract Act. (JVasim AH and Pal, jj ) jj™ 
Standard Bank Ltd. r- Pkobodh ChaS 
Chakrav.vrthv. I.L.R. (1941) 2 Cal 
45 C.W.N. 830=76 C.L.J. 514=198 I r 
768=14 R.C. 494=A.I.R. 1942 CaL 


— - — S. 44 — Release by decree-holder of samp 
oj^ joint judgmenl-debtors— Discharge of others 
The fact that the decree-holder may have re’ 
leased some of the joint judgment-debtors from 
some part of their share of the judgment-debt 
docs not affect the liability of the others to 
contribute, and under S. 44 of the Contract Afct 
It does not discharge the other joint-debtors 
( Roxburgh and Blank, JJ.) Arjun Lal Agar- 
w.-vLLA V. Banabehari Chatterjee. 77 C L T 
434=A.I.R. 1944 Cal. 328 (2). * 


S. 44 — Scope — Partial discharge of sonu 

of joint promisors hy proniisce—Right of others u 
eonjrih ution — If affee ted. 

S. 44 of the Contract Act applies not only to 
the case of a complete discharge but also to ont 
of a partial discharge of some of the joint pro- 
misors by the promisee. A partial discharge of 
some of the joint promisors by the promisee 
does not release them from their liability to 
contribute equally with others to the perform- 
ance o'f the promise. .(.Derbyshire, CJ. mid 
Panckridge, J.) Gour Mohan Mullick v, 
Kanto Moh.an Mttt.tjck. 46 C.W.N. 234 


— ; S. 45 — Hafchiia executed in favour of 

several persons — Money due thereunder forming 
assets of businc.ss in zuhich each of them has 
defijiiie share — Right of some of them t 0 [ sue for 
their share. 


S. 45 of the Contract Act contemplates, that 
the promise should be to one or more persons 
jointly. Where there are no express words in a 
hatchita to indicate that the promise was to the 
promisees jointly, but on the other hand, the 
money due on the hatchita is a part of the as- 
sets of the money-lending business in which 
^ promisees has a definite and speci- 
necl share, some of the promisees may sue for 
their share of the money impleading the others 
who refuse to join with them in enforcing the 
promise as pro forma defendants. The plaintiffs 
m such a suit need not pray for a decree for 
the entire amount due on the hatchita in favour 
of themselves as well as the pro forma defend- 
ants. (Nasini AH and Pal, JJ.) Nabendra 
Nath Basak v. Shasabindoo Nath Basak. 
197 I.C. 321=14 R.C, 332=A.I.R. 1941 

Cal. 595. 


S . 49 — A p plica hill ty — N egoUahle insiru- 
— Promissory note payable on demand-- 
On demand’* — Meaning and effect of. 

It is w^ell-settled law that a promissory note 
payable **on demand** does not imply that a de- 
mand must be made. The words “on demand** 
only mean that the note is payable immedian 
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tely, or at sight, and the words “on demand’* do 
not by themselves take the note out of S. 49, 
Contract Act. S. 49 of the Contract Act does 
iiot however, apply to negotiable instruments. 
S. 49 deals with a contract between a promisor 
and a promisee, and has no application to mat- 
ters governed by the law merchant contained 
in the Negotiable Instruments Act {Beaumont, 
CJ. and Samjee, J.) Jivatlal Purtapshi v. 
Lalbhai Fulchand. I.L.R, (1942) Bom. 
620=203 I.C. 27=15 R.B. 184=44 Bom.L. 
R. 495=A.I.R. 1942 Bom. 251. 

S. 49 — Scope — Contract — Place of per- 
formance — Implied inte^ition of parties — Power of 
Court to find out — Place of creditor — If place of 
payment. 

S. 49 of the Contract Act does not preclude 
the Court from finding out what the implied 
intention of the parties was in regard to the j 
■performance of the contract. Defendants who j 
resided in Calcutta entered into a contract to | 
■purchase goods from the plaintiff who resided j 
in Arrah. There was no express mention as to 1 
where the money was to be paid. But there 
was a part-payment of a sum of money by the 
defendants to the plaintiffs at Arrah. The plain- 
tiff sued for the balance at Arrah, but the Court 
declined jurisdiction on the ground that the 
plaintiff did not establish where the payment 
was to be made. 

Held, that in the circumstances it could be 
implied that the payment was to be at Arrah 
and therefore the Court at Arrah had jurisdic- 
tion. (Wort, J.) Bala Prasad v. Firm Beni 
Prasad Bhagat. 22 Pat.L.T. 282. 

S. 50 — Applicability — Company — Chit 

fund — Prise-winner depositing amount in special 
Savings Bank Account as sanctioned by rules 
made by the company — If good performance 
Bank going into liquidation — Liability of prize- 
winner. 


' .Where a subscriber to a chit fund conducted 
"by a company deposits with the Bank a certain 
.amount in the manner sanctioned by the com- 
pany (in a special Savings Bank Account in^ 3- 
Bank) for the performance of his contract, viz., 
the pa^mient of future subscriptions to the chit 
fund in respect of the chit held by him, he hav- 
ling won the prize, the performance is good 
-under S. 50 of the Contract Act. The promisee 
• company has to take the risk, and if the Ba^ 
goes into liquidation the subscriber ca^ot be 
held liable. (Lakshmana Rao, J.) Travan- 
coRE National Bank Subsidiary Co., Ltd. v 
^enkataraman. 1942 M.W.IST. 148 
L W. 254=A.I.R. 1942 Mad. 337= (1941) 
2 M.L.J. 908. 


-S. 51 and Sale of Goods Act (1930), 


■ - --o . Oi, WdAV. W* 

"S. 32 — ^Contract for sale of goods — Suit fc^ 
damages for breach— Proof of readiness and 
■willingness to perform— Delivery of shares at 
'seller’s option— Notice to deliver, if and wh^ 
necessary. Jagannath Sagarmal v. Arron & 
'Co. ,Q.D., 1936 -’ 40 , Vol. I, . Col. 33 ' 20 .] 

191 I.C. 766=13 R.R. 150. 

Q. D. 1—95 


Ss. 55 and 63 — Contract — Performance 

— Failure of — Extension of time — What amounts 
to — Forbearance to sue or to repudiate — Effect 
S. 55 of the Contract Act puts an agreement 
after the original date on the same footing as an 
agreement just before the original date. But it 
must be an agreement. Mere forbearance from 
suing or giving a formal notice is not enough. 
Mere forbearance to institute proceedings or to 
give notice of rescission cannot be an exten- 
sion of time for the performance of a contract 
within the meaning of S. 63 of the Act. Time 
for the performance of a contract can be ex- 
tended only by an agreement arrived at between 
the promisor and the promisee. (Stone, C.J. and 
Chagla, J.) Anandram Mangturam v. Bhola- 
RAM. 47 Bom.L. R. 719=A.I.R. 1946 Bom, 
1 . 


Ss. 55 and 63 — Contract — Time for 

performance — Extension by agreement or by 
forbearance — Right to sue for damages for non- 
performance at e.vtended time. 

It is well-established that a party to a con- 
tract may at the request of the other party for- 
bear from insisting upon delivery at the con- 
tract time and may allow time to be extended, 
without binding himself to do so, or may ex- 
pressly contract for an extension of time, and 
that he may claim damages for non-perform- 
ance at the extended time. (Blackwell, * /.)i 
Ratilal M. Parikh v. Dalmia Cement & 
Paper Marketing Co., Ltd. 208 I.C. 301= 
16 R.B. 67=45 Bom.L.R. 405=A.I.R. 1943 
Bom. 229. 

S. 55 — Time, when essence of contract — 

Extension, where time is the essence — Effect. 
Lucknow Automobiles v. Replacement Parts 
Co. [5-^^ Q. D., 1936-’40, Vol. I, Col. 3320.i]. 
16 Luck. 357 . 

— ^ S. 56 — Construction and scope — ^Tmpos- 

sible^^^ — Meaning of — Absence of provision ex- 
empting from liability in case of impracticabi- 
lity due to act of third parties — Claim to exemp- 
tion from, liability — Sustainability. 

There are two matters which are dealt with 
by paragraph 2 of S. 56 of the Contract Act, 
viz., an act which becomes impossible and an 
act which becomes unlawful. In the case of an 
act which has become .unlawful, the promisor is 
exonerated from performing if he is not res- 
ponsible for the act. having become unlawful. 
The first part of the paragraph does not speakr 
of the act having become impossible by reason 
of the act of the promisor. Though it. is not 
clear what exactly is meant by speaking of an 
act having become impossible in the sense re- 
ferred in the section, there is no reason -to hold 
that the Legislature intended to depart from the 
general common law rule which -is that where 
a party has . not qualified his obligation, he is 
liable to .make compensation in damages for 
non-perforniance although the performance has 
been rendered . impracticable by* some uiifore- 
, seen cause* oyer wjhich- he has no control. , -The 
def^'dahtp l#ed twelye Iji^hts and a Kila from 
the ‘ plaintiffs in connection with a marriagei 
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procession. In the course ^ of the procession 
three of the lights and the KiJa were damaged by 
rioters who attempted to slop the procession. 
The police took charge of the three damaged 
lights and the Kita. The plaintiffs were later 
asked by the Police to take charge o‘f the three 
damaged lights and the Kila but they refused. 
The remaining nine lights were with the de- 
fendants. The plaintiffs claimed compensation W 
all the lights and the Kila, Under the terms 
of the contract between the parties, the defend- 
ants were to he liable for damage arising to the | 
articles hired; there was no term expressly ex- 
empting the defendants from liability for loss 
or damage caused bj^ third parties ; nor was there 
anything from which it could be inferred that 
§lich an exemption was intended by the parties. 

MeM, that the defendants not having qualified 
their obligation to return to the plaintiffs the 
lights hired and the Kila, they were liable to 
compcjisate the plaintiffs for all the lights and 
the Kila which had not been returned to the 
plaintiffs, and the defendants were not absolved 
from liability by reason of paragraph 2 of S. 56 
of the Contract Act. (Aganmla, /.) Noon 
Mahomed v. Sonit Mtstrt. 7 B.R. 412=192 
I.C. 768=13 R.P. 521=A.I.R. 1941 Pat. 
429^. 


CONTRACT ACT (1872), S. 63. 

. - 65 — Scope — Contract 

void— Return of advantage received 

e or 


150a 


^nder-^ 

heneft. 


Duty of person receiving advantage 

A contract to do an act which, after the 
tract was made, has become impossible, becoZ 
void when the act becomes impossible. 


a contract becomes void, any person who has 
received any advantage under such contract i 

compensation for 


S . 56 — Contract of sale — Implied term 

as to enforceability hevig dependant on ven- 
dre*s ability to find customers for goods con- 
tracted for — If can he read into contract. 

Courts cannot read into a contract of sale ati 
implied term that the enforceability of the con- 
tract is to be dependant upon the ability of the 
vendee to find customers for the goods to be 
purchased by him. (Horwill and Kuppuszuamy 
Ayyar, //.). Samuel Fm and Co., Ltd. v. 
Standard Cotton and Silk Weaving Co. 58 
L.W. 255=1945 M.W.N. 465=A.I.R. 1945 
Mad. 291=(1945) 2 M.L.J. 24. 


S. SB— -Contract to transport goods by 

motor trucks-— Trucks requisitioned under Dc< 
fence of India Rules — Contract^ if becomes im- 
possible of performance. 

Where a party to a contract agrees to trans- 
port goods for the other party by means of his 
Inicks and the trucks are requisitioned 
«der R. 75-A of the Defence of India Rules, 
■the contract becomes Impossible of performance. 
• There is a frustration of the contract on ac- 
«^t of the circumstances beyond the control 
of the party. i(SeH^ /.) Noorbtjx v. Kalyan- 
J 475=1945 N.L.J. 

:267— A.I.R, 1945 Nag, 192. 


- — S. 56 — Employee agreeing to indemnify 
■employer m case of thefts— Enforceability 
'mere an employee binds himself to indemni- 
his^^pl^r if theft occurred of the property 
' responsible, no question of 

impossibility of performance arises and the sti- 
enforced and the employee 
occasioned by theft. (Davis.) 
C^ND Mal Badki Dass. 1941 A.M.L J. 


'it to the person 
( Chandrasakhara 


'irom whom he received* it 
Iyer , J .) Manasseh Fn,w 

L.R. (1944) Mad. 124=218 I.C 235=18 p 
=1944 M.W.N. 200=57 L W 
1944 Mad. 239=(1944) 1 M.L.J.ll* 


L. R. 

M. 3 
I.R. 


7 "Ss. 59 and 60— Amount deposited in 

Court— Pozoer of Court to order appropriation, 

There is nothing in law under which a Court 
can order an appropriation. Appropriation is a 
matter which arises when payment is made and 
accepted. Where payment is not accepted by the 
decree-holder the appropriation towards an 
earlier debt or a later debt does not really arisfe, 
and there is no law under which a Court could 
force a decree-holder to accept payment against 
his wishes, particularly when the judgment- 
debtor is in default. iPuranik,. J.) Govindbao. 
V. Naeayan Ganpat. I. L.R. m45) Na? 
|8S=1945 N.L.J. 394=A.I.E.^ 1945 Naf.' 


. . — Scope — Case in which- 

principal and interest are due on single debt. 

S.s. 59 to 61 of the Contract Act embody the 
general rules a.s to appropriation of payments in 
cases where a debtor owes several distinct debts- 
to one person and voluntarily makes payment to 
him. ^ They do not deal with cases in whi^ 
principal and interest are due on a single debt 
or where a decree has been passed' on such a 
debt, carrying interest on the sum adjudged to- 
be due on the decree. (Tek Chand, Monroe and 
oeckett, //.) Jr A Ram v. Sulakhan Mal. 
I.L.R. (1941) Lah. 749=14 R.L. 169=43; 
P.L.R. 521=196 I.C. 62S=A.r.R. 1941 

Lah. 386 (F.B.). 


“fZ ^ — Appropriation — Intention — Proof— 

Circumstantial evidence. See Madras Agricul- 

j^m ^ ^ 

- S. 60 — Creditor appropriating repayr' 
ments %n principal's separate account— Surety, if 
can object. 

exercising his option under S'. 60* 
ot the Contract Act appropriates the repayments- 
Recount which he has with the principal 
aeotor independently of the contract of guaran- 
tee the surety cannot in law raise any objectloii 
to this appropriation. (Tek Chand and Din 
Mahomed JJ.) Kuckreja, Ltd. v. Said Alabi 
I.L.R. (1941) Lah. 323=193 L.C; 206=1$ 
R.L. 440=43 P.L.R. 539J=A.I.R. M# 
Lah. 16. 
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S. 61 — Ap^propriation of payments — 

Payment not indicated to he tozvards a parti- 
cnlar transaction. 

Where there is nothing to show that a parti- 
cular payment was made towards any particular 
transaction, then under S. 61 o’f the Contract 
Act the payment should be appropriated to- 
wards the earlier transaction. (Agarwal and 
Madeley, //.) Piarey Lal v. Mahadeo Prasad. 
199 I.C. 698=14 R.O. 514=1942 R.D. 320 
=1942 A.W.R. (C.C.) 109=1942 O.W.N. 
157=1942 O.A. 88=A.I.R. 1942 Oudh 311. 

S. 62 — Applicability — Agreement made 

after breach of original contract — Cause of ac- 
tion arising from breach — If may he discharged 
by accord and satisfaction. 

Whatever difficulties there might be in apply- 
ing the provisions of S. 62 of the Contract Act 
where the agreement to substitute a new con- 
tract for the original one is made after the 
breach of the original contract, it is beyond all 
controversy that where a breach of contract has 
taken place, the cause o’f action that arises from 
the breach may be discharged by accord and 
satisfaction. (Nasim Ali and Pal, //.) New 
Standard Bank, Ltd. v. Probodh Chandra 
Chakravarthy. I.L.R. (1941) 2 Cal. 237= 
45 C.W.N. 830=76 C.L.J. 514=198 I.C. 
768=14 R.C. 494=A.I.R. 1942 Cal. 87. 

S. 62 — ^Execution of second promissory 

note in substitution for first— Liability under 
original loan — Effect on. See Promissory Note. 
49 C.W.N. 37. 

S . ^ 62 — N ovation — Requirements. 

A novation of contract requires in every case 
that the new contracting party has consented to 
assume liability for the contract and also piat 
the person on whom the correlative right resides 
has agreed to accept the new party’s liability in 
substitution of the original liability. It requires 
as an essential element that the rights against 
the original contractor should be relinquished 
and the liability of the new contracting party 
accepted in their place. The mere fact that a 
person agrees on behalf of the original contract- 
ing party to deliver goods to the purchaser 
would not operate as an acceptance by him of 
ali his contractual liabilities. fDavis, CJ. and 
O’Sullivan, /.) Hukumatmal v. Jethanand. 
I.L.R. (1944) Kar. 208=215 I.C. 42=17 
R. S. 35=A.I.R. 1944 Sind 205. 

S. 62 — Novation — Intention — Question of 

fact — Novation of 'mortgage which has become 
irredeemable. 

The question whether the parties intended to 
substitute a new contract for the old one -is a 
question of fact in each case depending for its 
decision upon the circumstances of the particular 
cases. Where a mortgage has become irredeem- 
able and the mortgagee has become the owner 
of the property there can be no novation of that 
mortgage for there is no mortgage in existence. 
(Ghulam Hasan, /.) Kedar Nath Pandey v. 
Kmpal. 1943 O.A. (C.C.) 311=1943 A.W. 
R. (C.C.) 179=1943 A.L.W. 577=1943 O. 


CONTRACT ACT (1872), S. 65. 

W.N. 476=212 I.C. 408=16 R.O. 286=A. 
I.R. 1944 Oudh 63. 

S. 62 and C. P. Debt Conciliation 

Act (II of 1933), S. 12 — Novation — Suit on 
original contract — If lies — Agreement before 
tlie Debt Conciliation Board — Refusal to carry 
out — Suit on original debt — Maintainability. Syed 
Ahmad v. Ramgopal Bhagwandeen. [See Q. 
D., 1936-’40, Vol. I, Col. 2225 .] I.L.R. (1941) 
Nag. 664. 

S. 63 — Extension of time for perform- 
ance' — What amounts to — Forbearance to sue or 
to give notice of rescission — Effect of. See 
Contract Act, Ss. 55 and 63. 47 Bom.L.R. 
719. 

S. 63 — Partial remission — When permis- 
sible — Agreement or consideration — If necessary 
— Form of expression of remission. 

Under S. 63 of the Contract Act, a promisee 
can remit in part the performance of a promise 
made to him whether it has or has not already 
fallen due and whether or not such remission 
causes cessation o'f the subsisting contractual 
relation altogether. It is therefore, open to the 
promisee to remit a portion of the obligation 
under the section, even though the obligation on 
the part of the promisor to perform the un- 
remitted part still ^ continues. The section deals 
with actual remission, as distinguished from an 
agreement to remit, and in order to produce the 
legal effect such a remission does not require 
an}* support either in the shape of a conside- 
ration or of any prior agreement. A future 
liability can be remitted in praesenti and a re- 
mission of such liability will not necessarily 
require an agreement to remit. 

Per Pal, J. — (1) An agreement to remit to be 
enforceable must be supported by consideration. 
(2) ^ The answer to the question whether the 
remission or the agreement to remit need be ex- 
pressed in any particular form in order that it 
may have ^the intended legal effect, depends 
upon the 'facts of any particular case. The 
remission of the performance of a promise to 
pay interest on a promissory note is not required 
by law to be put in any particular form. 
(Mukerjea and Pal, //.) Jitendra Chandra 
Roy V. S. N. Banerjee. I.L.R. (1943) 1 
Cal. 101=206 I.C. 439=15 R.C. 703=76 C. 
L.J. 115=47 C.W.N. 213=A.I.R. 1943 

Cal. 181. 

— ; S. 63 — Scope — English doctrine — Appli- 

cation of. 

S. 63 of the Contract Act makes a wide de- 
parture from the English Law inasmuch as it 
does^ not refer to any agreement and valuable 
consideration. It should not, therefore, be en^ 
larged by any implication o'f English doctrine. 
(Nasim Ali and Pal, JJ.) New Standard 
Bank, Ltd. v. Probodh Chandra Chakra- 
varthy. I.L.R. (1941) 2 Cal. 237=45 C. 
W.N. 830=76 C.L.J. 514=198 I.C. 768=^ 
14 R.C. 494=A.I.R. 1942 Cal. 87. 

S. 63— Scope — ^Remission by . debtor 

about to become insolvent— Validity as against 
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Official Receiver — Consideration for remission— 
What accounts to — Slandir\£^ surety for debtor 
and joininp: him in executing’ mortgage — Suffi- 
ciency. Narasuihara.tu Garu V, Official 
Receiver, East Godavary. [5'cu Q.D., 1936-’40, 
Vol. 1, Col. 2226.] 192 I.C. 79=13 R.M. 
524. 
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damages on the failure of the buyer to rn,. 
pletc payment would h >,. com- 


of the* Contract A'ct,''and‘is somelhin|' quite°L? 

pendent of the amount of any cart 
made. Under S. 64, the party resriS?®'“‘ 
voidable contract must restore such b^S,? 
he may have received -from the other parS f, 
the buyer fads to complete payment anTi 
•seller avoids the contract, lie mus”’ bad 
buyer the payments made by the buyer ^ 
restore the benefit. (Davis, C./. and 
J.) Mami.wdas Parmananp V. Tan ManoS 
I.L.R. (1941) Kar. 495=199 I 0 4^ 
R.S. 181=A.I.R. 1942 Sind 37 


- Ss . 64 and 73 — Applicability — Contract 

for picrchas^t: of machine — Deposit — Provision for 
forfeiture in case of breach of condition — If 
penal — Power of Court to grant relief — Hire 
purchase. 

On 21st August, 1941, th-e appellants agreed 
to purchase from the respondent a cinemato- 
graph projector and its accessories (of a 
German make for which Ih-c demand was far 


-~Ss. 64 and 65-Applicabiliiy-Policy of 

hie a.ssuiancc void by reason of 'fraudulent con- 


greater than the supply) for R.s. 4..50O under a ; cealment of material facts in uronnwl '7 
%vriting which provided, inter alia, that (1) the , claration-Right to refund S moneys ^^4 t 
buyers were to pay an advance of Rs. 1,000 Way of premium. Sci Ins b? 


which could he forfeited by the vendor in the 
event of default on the part Ct the purchasers | 
in the performance of the contract, (2) that the 
balance of the consideration of Rs. 3,5CX) was to 
be paid in monthly instalments of Rs. 350 on 
specified dates, that (3) in the event of default 
by the purchasers the vendor could forfeit the 
advance, demand the immediate return oT the 
machine and charge rent at the rate of Rs. 350 
per mensem for the period the machine was in 
the possession of the buyers or the vendor could 
demand the immediate return of the balance of 
the purchase money with interest at 6 per cent. 
The appellants defaulted in the payment of the 
instalments. 

Held, (1) that the contract was not one of 
hire purchase; (2) that neither S. 64 nor S. 73 
of the Contract Act applied to the case, the 
stipulation for forfeiture of the deposit in case 
of breach of the conditions not being by way 
of penalty and not being unreasonable in the 
circumstances; and (3) that the appellants could, 
however, not be called upon to pay the value 
of the machine at the date of the contract plus 
the hire, but only the present value of the hire. 

Held further,^ that the Court could grant relief 
against forfeiture when the circumstances 
warranted. {Leach, C.J. and Shahabuddin, J.) 
SUBBARAYALU V. ANNTAMALAI ChETTTAR. I.L. 
R. (1945) Mad. 269=57 L.W. 448=1944 M. 
W.N. 595=A.I,R. 1944 Mad. 526=(1944) 2 
M.LJ. 74, 


way 
RAN'CE. 


premmm. Insurance— Life W 

(1944) 1 M.L.J. 190. 


-Ss. 64 and 65- 


■Meaning of. 'Benefif and ‘advantas^ 

Ss 64 and 65 o'C the Contract Act do not refer 
by the word.s 'benefit” and “advantage” to any 
question of “profit” or “clear profit”. Money 
received by a party under a contract is a benefit 
or advantage to him even though it has been 
spent to enable him to perform his part of the 
^ntract (Sir George Rankin.) Murlidhar 
Ghatterjee V . International Film Co Ltd 
35=I*L.R. (1943) Kar. (P^!) 30 
213=1943 O.A. V. 
C.) 56=46 Bom.L.R. 178=15 R.P.C. 71= 
M A.L. J. 387=1943 M.W. 

1=56 L.W. 283=47 C.W. 

L.J 36^ (P.C:)^®'^^ “• 


end 


Ss. 64, 65, 75 and 39 — Party putting an 
to contract — If liable to restore benefit 


received— His night to damages. See Contract 

C.W.N. 497 

(Jr . G.) . 


— Ss. 64, 73, 74 and 75 — Applicability — 

Contract of sale of immovable property-^-Buyer 
failing to complete payment — Seller putting end 
to contract — Duty to restore benefit receied-^ 
BuyePs right to get back portion of price paid. 
The Transfer of Property Act does noFpro- 
vide expressly for the return of a portion of the 
purchase money paid in pursuance of a contract 
di sale, when the buyer fails to complete the 
payment and the sale in consequence falls 
mrough. The provisions of the Contract Act, 
however, apply generally to contracts of sale of 
j^movable property. In cases not falling under 
the Contract Act, where there is no 
stipulation that a certain payment shall be 
earnest or penalty, the right of the seller to i 


-S. 65 — 'Discovered to he void'^Assign- 

fnentoj mortgagee rights where mortgage W 
profiibited — Suit by assignee on ejectment jof 
recovery of consideration — Date of cause of 
action. 

Where the assignee of the mortgagee rights h 
regard to a mortgage of . an occupancy holding, 
which IS prohibited by the Agra Tenancy Act, is 
ejected, and sues for the recovery of the con- 
sideration paid by him, he must be taken to have 
known that the mortgage was void! at the date 
oi the assignment itself and he could not be 
heard to say that he came to know that the 
transaction was void at the date of the eject- 
ment (Yorke, J.) Jang Bahadur Rai v. Ram 
bUNDAR TeWari. 1944 A. L.W. 244. 

— S, 65 — Agreement discovered to he veld 
—Pime at which it is so discovered— Date of 
agreement or later date. 

Although normally the time at which an agrpe- 
IS discovered to be void within the meaiuJig 
of S. 65 of the Contract Act is the date of fhP 
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agreement, there may be special circumstances in 
which it is so discovered at a later date. Where 
in a suit to enforce a mortgage hit by the provi- 
sions of para. 11, Sch. Ill, C. P. Code, it was | 
found to be an open and honest transaction and 
its invalidity was at the time of its execution 
obscured by the difficulty in applying the para- 
graph correctly to the particular ’facts of the 
execution ‘ proceeding and to the terms of the 
orders as .recorded; and payments of interest 
were made and received thereunder for ten 
jears, 

Held, that in the special circumstances of the 
case, the mortgage w^as not discovered to be void 
until after the suit to enforce it was instituted. 
{Sir George Rankin.) Raja Mohan Manucha 
V. Manzoor Ahmad Khan. 70 I. A. 1=18 
Luck. 130=206 I.C. 457=1943 O.W.N. 214 
=1943 A.L.W. 381=9 B.R. 353=15 R.P.C. 
94=1943 A.L.J. 421=1. L.R. (1943) Kar. 
(P.C.) 19=47 C.W.N. 509=46 Bom. L.R. 
170=1943 O.A. (P.C.) 52=A.I.R. 1943 P. 
C. 29=(1943) 1 M.L.J. 508 (P.C.). _ 

S. 65 — Agreement void ab initio — If 

affected by section. 

On the language of S. 65, Contract Act, an 
agreement discovered to be void, would ‘ include 
an agreement that was void in that sense from 
its very inception, {Clarke, J.) District 
Council, Wardha v. Anna Daulatrao. I.L. 

R. (1942) Nag. 294=14 R.N. 156=197 I.C. 
76=1941 N.L.J. 371=A.I.R. 1941 Nag. 

273. 

S. 65 — Applicability — '^Becomes void "' — 

Meaning of — Contract becoming zinenforcedble 
by reason of bar of limitation. 

Where a contract has become unenforceable 
by reason of the fact that the claim to enforce 
the contract has become barred by limitation it 
does not become void so as to attract the provi- 
sions of S'. 65, Contract Act. {Kuppuszmmi 
Ayyar, J.) Venkatappa Naidu v. Chinnappa 
Naidu. 221 I.C. 153=A.I.R. 1945 Mad. 
171=(1945) 1 M.L.J. 158. 

~S. 66—AppUcability-^Case in which there 


is transfer of property and not mere agreement. 

S. 6S of the Contract Act applies also to a 
case where there is a transfer of property Md 
not a mere agreement. (_Sir George Rankin.) 
R.'Vja Mohan Manucha v. Manzoor Ahmad 
Khan. 70 I. A. 1=18 Luck. 130=206 I.C. 
457=1943 O.W.N. 214=1943 A.L.W. 381= 
9 B.R. 353=15 R.P.C. 94=1943 A.L.J. 421 
=I.L,R. (1943) Kar. (P.C.) 19=47 C:;W^. 
509=46 Bom. L.R. 170=1943 O.A. (P.C.) 
52=A.I.R. 1943 P.C. 29=(1943) 1 M.L.J. 
508 (P.C.). 

S. Applicability— Contract ^ contrary 

to - law — Right to return of consideration paid. 

S. 65 of the Contract Act does not apply to 
the case of a contract void as being contrary to 
the statute law which the parties must be pre- 
sumed to have loiown at the time when they 
entered into the contract. When the object of 
the agreement is illegal to the knowledge of 
both the parties at the time it is made the section 
has no application. {Agarwala, J.) Dhanna 
Murda v. Kosila Banian. 7 B.R. 624=193 


CONTRACT ACT (1872), S. 65. 

I.C. 851=13 R.P. 635=A.I.R. 1941 Pat.] 
510. 

S . 65 — Applicability — Contract ^ not exe^ 

cuted according to statutory requirements — 
Party receiving advantage — If liable to compen- 
sate. See Bengal Municipal Act, S. 103 (3). 
46 C.W.N. 393. 

S . 65 — Applicability — Contract of surety- 
ship in favour of Local Board in respect of con- 
tract of lease by contractor — Failure to comply 
with formalities — Suit on contract — Right to 
order restitution. Bhumeho Metharam v. 
District Local Board, Hyderabad. [See Q.D. 
1936-’40, Vol I, Col. 2228.] 191 I.C. 768=1$ 

R. S. 170. 

S. 65 — Applicability — Loan by ^ local 

authority without sanction — Right of creditor to' 
relief. See Local Authorities Loans Act^ 

S. 4. (1941) 2 M.L.J. 216. 

Ss. 65 and 70 and T. P. Act, S. 10$ 

(f) and (p) — Applicability of Ss. 65 and 70, 
Contract Act— Lease not satisfying require* 
ments of S. 107, T. P. Act— Lessee^ spending on 
shed and chabutra without co?nplying with ClSf 
(/) and {p) of S. 108, T. P. Act— Right to re* 
imbiirsement. 

Where a lessee under an instrument not satis- 
tying the requirements of S. 107, T. P. Act^ 
spent money on putting up a shed and chabutra 
without giving notice to the lessor or obtaining 
her consent as he should have done under Qs. 
(/) and {p) of S. 108, T. P. Act Held, that 
he was not entitled to reimbursement as S. 65 
of Contract Act would not apply to the agree- 
ment since it was not void and that S. 70, 
Contract Act, also would not apply as the re- 
quirements of Cls. (/) and {p) of S. 108, 

T. P. Act, were not complied with. {Bennett 
and Agarwal, JJ.) Qamar Jahan Begam v. 
Bansi Dhar. 17 Luck. 530=199 I.C. 35=14 
R.O. 455=1941 O.W.N. 1395=1942 A.W., 
R. (C.C.) 42=1941 O.A. 1050=A. I. R.] 
1942 Oudh 231. 

S . 65 — Applicability— Village panchayat 

— Illegal contract by— Contract of lease ^of 
right to collect taxes from occupants of sites 
in village market— Suit to recover money— 
Maintainability. See Bombay Village Pan- 
CHAYATS Act, S. 27. 43 Bom. L.R. 800. 

■S. 65 — Applicability — ^Void contract— 


Party in pari delicto — Right to recover money 
paid under illegal contract. See Bihar and 
Orissa Excise Act, Ss. 57 and 89 and R. 143. > 
22 Pat. 334. 

■S . 65 — Applicability — oid transfer — 


Suit for recovery of possession of property trans- 
ferred — Duty to make compensation for benefit 
received. See T. P. Act, S. 6 (a) & (&)!.. 
(1942) 2 M.L.J. 364. 

■S. 65 — Contract to admit to tenancy and 


confer occupancy rights — Failure owing to sub* 
sequent Legislative enactment — Right to refund 
of consideration. 

Where there was an admission to tenancy^ and! 
conferring of occupancy rights on the plaintiff 
for consideration but owing to the subsequent 
passing of the U. P. Tenancy Act the plaintiff 
was dispossessed and the holding restored to a 
former ejected tenant, in a suit by the plaintiff, 
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to recover the consideration paid hcld^ that the 
covenant between the parties was perfectly valid 
when it was made and that as the defendant did 
all that was required of him under the contract 
and there was no guarantee in the contract 
against an act of the legislature the plaintiff 
could not recover the consideration paid. (Collis- 
ier, /.) Mevva Ram v. Karan Stngh. IX.R. 
(1943) AIL 745=209 I.C. 304=16 R.A. 128 
=1943 O.W.N. (H.C.) 226=1943 A.W.R. 
(H.C.) 147=1943 A.L.J. 317=1943 O. A. 
(H.C.) 147=1943 A.L.W. 374=A.I.R. 1943 
AIL 327. 

S . 65 — Contract with minor — Minor re- 
presenting as major — Liability to restore money 
received, 

A contract entered into by a minor represent- 
ing himself as a major, is void and unenforce- 
able. The minor cannot be compelled to res- 
tore the money which he has received under 
the contract. {Almond, J,C. and Soofi, /.) Kala 
Ram z;. Fazal Bari. 194 I.C. 824=14 R. 
Resh. 6=A.I.R. 1941 Pesh. 38. 

S . ^S^Liahiliiy to restore henefif obtained 

•^Landlord making profit out of a surrender and 
granting of lease to another — Mother of tenant 
getting transaction set aside and obtaining posses- 
sion — Right to recover profits made by laitdlord. 

Wlien a contract becomes void under S. 65 of 
the Contract Act, any person who has received 
any advantage under the contract is bound to 
restore it. Where the landlord arranged for 
the surrender of a holding by a tenant and exe- 
cuted a lease to a third person and made 
a profit by the tran.saction, he is bound 
to restore it to that lessee when he loses 
possession by reason of the mother of the origi- 
nal tenant moving the Revenue Court and get- 
ting placed in possession on the ground that the 
transaction was in violation of S. 12 of the C. 
P. Tenancy Act (Pollock, /.) SfjGd v , Shivaji. 
1942 N.L.J. 324. 

— S. 65 — Liability to restore benefit — Sale 
deed by minor's guardian — Purchaser dispossess- 
ed under decree in suit by minor challenging 
sale — ^Liability of minor's father to refund sale 
price to purchaser. See Deed — Construction. 
(1943) 2 M.L.J. 645. 

— - — — Ss. 65 and 23— paid under un- 
fulfilled void agreement — If can he recovered — 
Money paid ■ in consideration of marriage — Mar- 
ftape not taking place — Right to recover money 
paid. 

Money paid in consideration of a marriage 
between a bride and a bridegroom of disparate 
ages, and not on account of expenses can be 
recovered under S. 65 of the Contract Act if the 
marriage does not in fact take place, although 
the agreement under which the money is paid 
is void under S. 23 of the Contract Act. S. 65 
makes no distinction between agreement void ah 
initio and subsequently discovered to be void. 
\{Grille^ C. J. and Sen, /.) Alsidas Pannalal 
V, PuNAM Chand. I.L.R. (1944) Nag. 535 
>=214 I.C. 168=17 R.N. 31=1944 N.L J 
124=A.I.R. 1944 Nag. 159. 

— — S. 65 — ^Mortgagee obtaining sale of mort- 
iced property after mortgagor's death from 
guardian of his minor sons— Sale subsequently 
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set aside — Effect on mortgage— Remedy of 
mortgagee in respect of money due under mort- 
gage. See Limitation Act, Art. 97. 197 IC 

498. 

S. 65 — Mortgage void under para, 11 

Sell. Ill, C. P. Code — Lender, if can claim resti- 
tution — Claim both under personal covenant ani 
mider S. 65 — Whether can he made-^Lender ad- 
vancing hypothetical or alternative arguments in 
suit to enforce mortgage — Whether can he said 
to have affirmed personal covenant 

Where a mortgage is discovered to be void by 
reason of its having been granted in violation 
of para. 11, Sch. Ill, C. P. Code, the lender is 
not obliged to proceed on the personal covenant 
He can repudiate or rescind the contract of 
loan and claim his money back by way of resti- 
tution under S, 65 of the Contract Act, if such 
claim is not barred by limitation. He cannot 
however claim at one and the same time both 
under the covenant to repay and also under 
S. 65 of the Contract Act. The lender cannot 
be said to have elected to affirm the personal 
covenant merely by reason of any arguments 
addressed by him hypothetically or by way of 
allcrnative to his main contention in his suit to 
enforce the mortgage that the transaction was 
not hit by the provisions of para. 11. Election 
to affirm must, if it is to be gathered from 
action, be gathered from unequivocal acts. (Sii 
George Rankin.) Raja Mohan Manucha v 
Manzoor Ahmad Khan. 70 I. A. 1=18 
Luck. 130=206 I.C. 457=1943 O.W.N. 214 
=1943 A.L.W. 381=9 B.R. 353=15 R.P. 
C. 94=1943 A.L.J. 421=1. L.R. 1943 Kar. 
(P.C.) 19=47 C.W.N. 509=46 Bom.L.R. 
170=1943 O.A. (P.C.) 52=A.I.R. 1943 P. 
C. 29=(1943) 1 M.L.J. 508 (P.C.). 

S. 65 and Trust Act, S. 84— Pmon 

bidding at an abkari auction — Contract entered 
into by other persons with him prior to ih 
auction to share in the business to be obtained 
after successful bidding— -Suit upon such a 
contract — Unsustainable. 

Some persons entered into a contract under 
which each of them was to advance a certain 
sum of money to the first defendant, who was 
to bid at an abkari sale to be held, and as con- 
sideration for the money paid by them they 
were to share in the business which the first 
defendant was to bid for. The first defendant 
did bid and obtained the business and it was 
alleged he also made profits.^ The plaintiffs 
brought a suit for the dissolution of partner- 
ship and accounts. 

Held, that on no ground could the plaintiffs, 
to any extent, succeed, as the contract was 
illegal and could not be sued upon. It makes no 
difference if the contract had been entered into 
before the auction and not subsequently. (HormU, 
I.) Chennayya V. Janikamma. 57 L.W. 
325=1944 M.W.N. 408=A.I.R. 1944 Mad. 
415=(1944) 1 M.L.J. 434. 

■ S . 65 — Provisions when come into pl^^yp^ 

Agreement void ab initio — Limitation — Starting 
point. 

The provisions of S. 65, Contract Act, coi^ 
into play when an agreement is discovered to be 
void or when, a contract becomes^ void.^ Whea 
an agreement is void in its inception it is oral- 
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jiarily to be considered to have been discovered 
to be void at the ^trme when parties entered into 
it. Hence a suit to recover money advanced 
under S. 65 of the Contract Act in respect of a 
void mortgage has to be brought within limita- 
tion beginning from the execution of the agree- 
ment of mortgage. (Allsop and Varma, JJ.) 
Sana Ullah v. Jai Narain Singh. I.L.K. 
(1942) All. 817=15 R.A. 279=203 I.C. 428 
=1942 AXJ. 390=1942 A.W.R. (H.C.) 
.252=1942 A.L.W. 427=A.I.R. 1942 All. 
■409. 

S. 65 — Suit under to recover considera- 
tion paid for a void mortgage—Limitation. See 
Limitation Act, S. 20, Arts. 62 and 97 and 
Contract Act, S. 65. 1943 A.L.W. 360. 

S . 65 — Void alienation — Alienation of 

debotter estate — Expenses legitimately incurred 
hy alienee — Alienet^s right to compensation. 

Where^ an alienation made by the shebaits of 
a deity is held to be void, and the alienee has 
spent large sums of money in carrying on liti- 
gation against those persons who were in illegal 
occupation of the debotter estate, and but for 
his efforts the deity would never have got back 
its properties, and the alienee has also spent 
money for repairs of the temples and for carry- 
ing on deh-sheha which was neglected by the 
shebaits, the plaintiff before he can recover the 
properties on behalf of the deity must compen- 
sate the alienee for all the expenses which he 
^s legitimately incurred. (Mukkerjea and 
Biswas, JJ.) Is WAR Lakshi Durga Har Jat- 
NESWAR ZK SURENDRA NatH SarKAR, 45 C.W. 
N. 665. 

— — S. 68 and U. P. Court of Wards Act 
(1912), S. 37 — Claim under S. 68, Contract Act 1 
—5*. 37 of Court of Wards Act, if a har — Claim 
for supply of cloths — Credit for amount dispro- 
portionate to the allowance of thd zvard. 

To a claim under S, 68 of the Contract Act 
for the price of necessaries supplied to a Ward 
of Court, S. 37 of the Court of Wards Act is 
no bar. But a supplier of goods which are 
necessaries must take care to see that he is 
Teally protected by S. 68. A claim for an amount 
in respect of necessaries, very disproportionate 
to the allowance granted to the ward could not 
be recovered. (Bennett, /.) Deputy Commis- 
sioner OF Bara Banki v. Madan Gopal. 18 
Luck. 318=15 R.O. 248=204 I.C. 38=1942 
A.W.R. (C.C.) 343 (2)=1942 O.W.N. 560 
=1942 O.A. 507=A.I.R. 1943 Oudh 119. 
— S. 68 — ^Marriage expenses of male Hindu 
minor— Advances for— If amounts to supplying 
him with necessaries. Tikki Lal v. Komal 
(Chand. [See Q.D., 1936-HO, Vol. I, Col. 2239.] 
193 I.C. 178=13 R.N. 297. 

■ S. 68 — Suit for rehnhurse^ment for ^neces- 

saries^ supplied to 'minor — Facts to he proved. 

To succeed in a suit for reimbursement for 
■^necessaries’ supplied to a minor, not only must 
it be shown that the articles supplied are neces- 
saries in the sense they are things ordinarily 
required by the minor in question but that they 
were actually necessary at the date when th^ 
upon the plaintiff to show this much at least that 
.he did make inquiries in order to ascertain 
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whether the minor, had an actual necessity of 
being supplied with the goods at the time when 
they were supplied. (Yorke, J.) Pragdas v, 
CoLiECTOR OF Farukhabad. 1943 A.L.W. 303. 
-S . 69 — A pplicabiUty — Conditions. 


Under S. 69, Contract Act, two elements must 
exist in order to entitle a person to claim re- 
imbursement: vis., (1) he must on the date, on 
which he made the payment, have been interested' 
in the payment of the money; (2) the person 
from whom re-imbursement is sought must have 
been bound by law to pay it The law of India 
does not recognise equitable estates. Unless the 
conditions are satisfied, S. 69 cannot appbL 
Unless the party making the payment has a con- 
tract to pay, or interest — present, future or con- 
tingent, a payment by him can only be regarded 
as a voluntary payment (Stone, C.J. and 
Kania, J.) State of Gondal v. Govindram 
Seksaria. 46 Bom.L.R. 822=A.I.R. 1945 
Bom. 187. 

S. 69— -Applicability — Conditions. 

S. 69 of the Contract Act applies where a 
person has paid money which another is bound 
by law to pay. It is obvious that the section 
cannot apply unless the obligation of the other 
to pay was in existence at the date^ when the 
paj^ment in respect of which the suit is laid was* 
made. It is, further necessary that the plain- 
tiff must be interested in the payment of money, 
and this interest must be in order to avert sorne 
loss or to protect some interest which would 
otherwise be lost to him. (Bose, /.) Banwari- 
lal Guru v. Rajkishore Guru. I.L.R. (1945) 
Nag. 820=1945 N.L.J. 563=A.I.R, 1946 
Nag. 21. 

•S. 69— Applicability — Person in posses- 


sion of estate without title — Payment of Govern- 
ment revenue — Right to sue for ^ reimbursement— 
Omission to claim set off in prior suit for 
damages — If bars subsequent suit — Res judicata. 

Where a person in possession of an estate, in 
good faith, pending litigation makes the neces- 
sary pa 3 mients for the preservation of the^ estate 
in dispute and the estate is afterwards adjudged 
to his opponent, he should be recouped what he 
has so paid by the person who ultimately benefits 
by the payment, if he has failed through nO’ 
fault of his own to reimburse himself out of the 
rents. The case of Government revenue would 
stand on quite a different footing from other 
outgoings incurred by the person in possession 
of an estate without title and it would be open 
to him to maintain an action for the recovery of 
the amount paid. It may also be open to him to 
set-off the amount in a suit for damages or 
mesne profits against him *, what could be set-off 
can always be claimed in an independent suit, 
and the fact that a set-off was not claimed 
against a demand in a prior suit would not pre- 
clude the claim being agitated in an indepentot 
action. (Venkataramana Rao and Somayya, JJ.)> 
Venugopala Pillai V. Thirugnananavalli 
Ammal (2). 54 L.W. 286=1941 M-W-N. 
965=200 I.C. 443=15 R.M. 52=A.I,R. 1941 
Mad. 847=(1941) 2 M.L J. 866. 

•S. 69 — Applicability— Repayment of loan 


by purchaser of property out of consideration 
'for sale retained with him under agreement ta 
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j[>ay — Right to claim reimbursement on loss of j 
property purchased. See T. P. Act^ Si 92. 43 ' 

Bom.L.R. 225, 

S. 69 — A stiinc/ B for partition — Mort- 
gage paid off by B — 13 ’.y right to rchnhiirscmcnt. 

If A sues B for partition and B claims that 
he has discharged the mortgage debt of the 
entire estate, B is entitled to demand from A 
that, before A gets partition, A should recoup . 
B for the proportionate share of the mortgage ' 
which had been paid oft' by B alone. (Dalip 1 
Singh and Safe^ JJ.) Qaisar Jahan Begam v. I 
Court of Wards. 193 I.C. 829=13 R.L. 489 : 
=A.I.R. 1941 Lah. 88. 

S. 69 — Bound by lazo to pay'* — Includes I 

liahilily on property zmihout personal liahifiiy, ; 

Tile phrase “bound by law to pay'’ in $. 69 
of the Contract Act not only includes personal 
liability of the “other” but also liabilit}^ on his 
proper!}" even when he was under no personal 
liability to pay. (Mittcr and Blank, JJ,) Joy | 
Chand SERAoor V, Dole Gortnda Das. 48 C. j 
W.N. 454=A.I.R. 1944 Cal. 272. 

S. 69 — ^‘Interested in the payment of 

money* — Meaning of— Honest belief, if suffi- 
cient. 

The words “interested in the payment of 
money” used in S. 69 of the Contract Act do not 
mean that the interest should be such as would 
stand the test of a judicial trial. It is .sufficient 
if the person who makes the payment honestly 
believes that his own interest requires that it 
should be made, even though that belief is not 
quite sound in law. (Puranik, J.) Bhagi- 
RATHIBAT DfCAMBER AMRADAS. I.L.R. (1945) 
Nag. 247=1945 N.L.J. 98=A.I.R. 1945 

Nag. 179. 

— S. 69 — “Interested in payment of money” 
— Scope. Jagarnatil Prasad v. Chunilal. 
{See Q.D., l936-'40, Vol. I, Col. 2245.] 191 
I.C, 647=13 R.A. 260. 

Ss. 69 and 70— Limitation — Suit for re- 
imbursement of money paid towards mortgage 
decree — ^Limitation. See Limitation- Act, Arts. 
61 AND 120. (1945) 1 M.L.J. 341. 

; — Ss. 69 ^ and 70 — Principle of unfust 

enrichment — Basis of — Applicability — Extent and 
limits. 

A payment made by a person who puts for- 
ward a bona fide claim to property in dispute is 
entitled to the protection afforded by S. 69 of 
the Contract Act, even though it ultimately 
transpires as a result of litigation that he had 
not in law or in fact the interest for the protec- 
tion of which the payment was made by him. 
A pa 3 uxient' in satisfaction of a decree by a per- 
son who is a party to a decree is a payment 
lawfully made within the meaning of S. 70. The 
principle underlying these sections would also 
^pply the case of a person who advances 
money to the person making the payment in such 
circumstances. The basis of the doctrine is that 
i‘£ a person has received some property or benefit 
from another, it is just that he should make 
restitution as otherwise he would be unjustly 
enriched at the expense of. the other. This is, 
however, always subject to the limitation that a 
man cannot malcfe another liable for a benefit 
-done officiously. It is by the application of this 
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! principle of unjust enrichment that an obligation 
! is imposed in law in order to satisfy the require 
ments of justice. (Venkataramana Rao\ QJ 
and Venkataranga lymigar, J.) Aravindamma 
V. Rajasekhariah. 48 Mys.H.C.R 534-59 
Mys.L.J. 150. 

S.^ 69 — Right of reimhursement^Reni 

suit dismissed against one defendant and decreei 
against another— Decree satisfied by person ink- 
i rested in payment — Right of such person to reim- 
bursement from both. 

I Where a rent suit filed against two defendants 
, is dismissed as against one and decreed as 
I against the other, and another person interested 
in the payment o*£ the decretal amount satisfi^ 

1 the decree, such person is not disentitled by tli« 

• mere fact of the dismissal of the suit against 
one oE the defendants from claiming reimburse- 
ment from him also, if he is otherwise entitled 
(Mittcr and Blank, JJ.) Joychand Seraogi d. 
Dole Gobinda Das. 48 C.W.N. 454=A.I.;^ 
j 1944 Cal. 272. 

Ss. 69 and 70 — Scope — Contribution or 

reimbursement. 

j Ss. 69 and 70 oE the Contract Act deal witE 
1 entirely diftcrent conditions and they cannot botk 
' apply to the same set of facts. If one applies^ 
the other cannot. Further more, they deal not 
with contribution but with reimbursement. H i 
plaintiff can make out a case under either of 
these sections, he is entitled to recover the whole 
of the money spent and not merely a part of it 
i Neither of these sections can have any^appli* 

I cation when a man pays a debt for which he 
' himself is personally liable. (Henderson, ].)\ 
SuDHANsu Kumar Roy v. Banamali Roy. 45 
C.W.N. 711. 

S, Cg—Surety erroneously made to pay 

coercive process decretal debt dui by another— 
Claim by former against latter for reimbursement 
-If legal 

Where a person on whom there was no longer 
any obligation to pay as surety, as subsequently 
discovered, had been erroneously made to pay 
in execution, by coercive process, the decrera 
debt due by another a claim by the formw 
again.st the latter under S. 69 of the Contrad 
Act 'for reimbursement would be quite legal anij 
valid. (Bohd^, J.) Hartchand v. Gyanirae 
I.L.R. (1944) Nag. 638=1944 N.L.J. 43J 
=A.I,R. 1944 Nag. 282. 

S , 69 — Surety for Court guardian— Pay- 
ment of debt incurred by guardian for expense 
of minor girl’s marriage with sanction of toun 
—Right to reimbursement .from person 'S^ccee^ 
ing to estate. See MyS. ■Limitation' Act, Arts. 
: 61, 81 AND 120. 45 Mys.H.C.R^ 403. 

: s. 70 — Applicability— Conditions for. 

> S. 70 of the Contract Act can only have ap 
■ plication where there is direct benefit ^ 


plication wnere mere ^ 

person for whom the work is done. , • 

/. and Lakshmana Rao, J.) South Indian KY. 
Co., Ltd. w. Munictpal Council, Mad^. J® 
L.W. 338=1945 M.W.N. 441=A.I.R. IW 
Mad. 427=(1945) 2 M.L.J. 155. . , 

S-. ig--Applkahmy-Irngatwn m 

owned by Government and sl^otnemdar ^ 
owners— Repairs dffected by Government-^Rm 
to recover contribution from co-owners. 
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Where the Government effects repairs to an 
irrigation tank owned by the Government jointly 
with a shrotriemdar and sues the latter (co- 
owner) for contribution in respect of the ex- 
penses incurred for the repairs, it must be held 
that the Government in carrying out the repairs 
has acted lawfully and has not intended to carry 
them out gratuitously, and that the defendant co- 
owner, who has enjoyed the benefit of the repairs 
which were necessary and but for which his 
lands would have suffered is liable to pay ^ con-: 
tribution to the Government All the conditions | 
of S. 70 of the Contract Act having been ful- ; 
filled, the Government would be entitled to re- i 
cover contribution. Though under the English ■ 
law, the defendant would not be liable, the pro- | 
visions of S . 70 of the Indian Contract Act are j 
wider than the English law, and therefore the : 
defendant is liable under S. 70. {Leach, CJ., •. 
Lakshmana Rao and Kris hnasiv ami Ayyangar, . 
//.) Srirama Raja v. Secretary op State. 
1943 M.W.N. 6=1. L.R. (1943) Mad. 158= ', 
204 I.C. 581=15 R.M. 788=56 L.W. 58=! 
A.I.R. 1943 Mad. 85=(1942) 2 M.L.J. 800 | 

(F.B.). I 

S . 70 — Applicability — Lessee under in- , 

valid lease not satisfying requirements of Cls. I 
(/) and (/>) of S. 108, T. P. Act — Right to ' 
reimbursement See Contract Act, Ss. 65 and ; 
70 and T. P. Act, S. 108 (f) and (p). 1941 1 
O.A. 1050. 

S. 70 — ''Lawfully*^ — Meaning of. 

The word “lawfully” as used in S. 70 of the! 
Contract Act is of the very essence of the sec- i 
tion, and in every case we have to find out whe- i 
ther the person making a payment of money had 
any lawful interest in making it at the time when 
the payment was made. If a person holding a 
charge on a property makes a payment in order 
to save it from being sold hona fide believing ! 
that it is necessary to do so in order that it may | 
remain in tact for satisfaction for his debt, the ! 
payment is made “lawfully” within the meaning 
of the section. (Puranik, /.) Bhagirathtbai ' 
V. Digamber Ambadas. I.L.R. (1945) Nag. 
247=1945 N.L.J. 98=A.I.R, 1945 Nag. 179. 

S. 70 — ScOipe. and applicability — ^'LawfuV^ 

— M daning of. 

S. 70 of the Contract Act applies when a per- 
son lawfully does something for another, not 
intending to do so gratuitously. The section 
must not be read so as to justify the officious 
interference of one man with the affairs or pro- 
perty of another man, or to impose obligations in 
respect of services which the person sought to 
be charged did not wish to have rendered. The 
word ‘laWfur in the section contemplates cases 
in which a person holds such a relation to an- 
other as either directly to create, or by implica- 
tion reasonably to justify an inference that by 
some act done for another person the party doing 
(the act is entitled to look for compensation for 
it to the person for whom it is done. It is im- 
possible to hold that when a person divests him- 
self of all interest in property and gifts it to an- 
other and agrees that he shall no longer have any 
right to the management of that property and 
vests the sole rights of management in pother, 
he can be said to stand in the relationship con- 
templated above. (Bose, /.) Banwartlal 
Q. D. 1—96 
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Guru v. Rajkishore Guru. I.L.R. (1945)- 
Nag. 820=1945 N.L.J. 563=A.I.R. 1946' 

Nag. 21. ^ 

S. 72 — Applicability — Landlord and ^ten- 
ant — Tenant leaving rent in arrears — Part of ar- 
rears barred by time — Landlord locking up pre- 
mises preventing tenant from carrying on _ busi- 
ness therein — Payment by tenant ^ to get rid of 
improper re-entry of landlord — Right to recover 
amount of barred arrears paid by him. 6 * ee Mys. 
T. P. Act, S. 111. 49 Mys.H.C.R. 522. 

S, 72 — Applicability — Money paid under 

mistake — Recoverability — Carelessness of payer — 
If bar— Privity between payer and payee— If es-> 
sential. 

S. 72 of the Contract Act is unambiguous, 
and under that section, if money is paid to a per- 
son by mistake, he is bound to repay it. There 
is nothing in S. 72 to suggest that it should only 
be applied when there is privity between 
the paj^er and the payee. G falsely re- 
presenting himself to be the real owner 
of a certain house and land induced the 
appellant to lend him Rs. 2,000 on a mort- 
gage of the property. The real owner had no 
knowledge of the fraud. Again falsely repre- 
senting himself to be the real owner, G after- 
wards induced the respondent to advance 
Rs. 3,500 on a second mortgage of the property. 
Out of the Rs. 3,500 which the respondent agreed 
to advance, she was to pay to the appellant 
Rs. 2,000 in discharge of the 1st mortgage. Be- 
lieving that G was the real owner and that the 
appellant was a first mortgagee of the property 
the respondent paid to her the Rs. 2,000. When 
the fraud was discovered the respondent insti- 
tuted a suit to recover from the appellant 
Rs. 2,000 as a payment made in mistake o£ 
facts. 

Held, that the money having been paid under 
the impression of the truth of a fact which was 
untrue, it could be recovered back, however care- 
less the party paying might have been in omit? 
ting to use diligence to inquire into the facts. 
The receiver (appellant) was not entitled to th© 
money nor intended to have it. 

Held, further, that assuming that there should 
be privity between the payer and the payee that 
condition was fulfilled in the present case; 
though the appellant was not a mortgagee, she 
regarded herself as a mortgagee, and the res- 
pondent also thought that she was a second’ 
mortgagee discharging a first mortgage. {Leach, 
CJ. and Bell, /.) Sowdra Bai v. Saraswati 
Ammal. I.L.R. (1942) Mad. 669=55 L.W.^ 
233=204 I.C. 269=15 R.M. 724=1942 M .W.^ 
N. 335=A.I.R. 1942 Mad. 590=(1942) 1 

M.L.J. 441. 

— — S. 72 — Applicability — Sale of one^s pror 
perty in execution, of decree against aiiother-^ 
Application by ozmer to set aside' sale under O, 
21, R. 89, C. P. Code— Suit to recover money 
deposited under O. 21, R. S9—Mainfaindbility.^ 

A suit by a person to recover the amount which 
he deposited in an application under O. 21, R. 
89, C. P. Code, on the ground that he was comr 
pelled to make the deposit in order to save w^t 
he claimed to he his property is maintainable. 
The payment made into Court by the plamtiff^ 
when, he applied for an order to set aside the 
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sak of his property in execution of a decree 
against some one else, though not made under 
protest, must be considered to be a pajmient 
made under coercion within the meaning of S. 
72 of the Contract Act. (Leach, CJ, and Hap- 
pell, /.) Apparao V, Venkata Kuttjmbaeao. 
198 I.C. 552=15 R.M. 456=53 L.W. 644= 
1941 M.W.N. 499=A.I.R. 1941 Mad. 635 
=(1941) 1 M.LJ, 793, 

S. 72 — Deposit under O. 21, R. 89, C. 

P. Code, as sale held in spite of objection as to 
decree being time barred— Objection upheld on 
appeal — Recoverability of deposit as money paid 
under coercion. See C. P. Code, Ss. 144 and 
O, 21, R. 89. 1943 A. L.W. 277. 

yS. 72 — Mistake — Mistake as to the con- 

stmciimi of contract and as to rights under it — 
Money ^ paid under — Recoverability. 

A mistake as to the construction and meaning 
of a contract is not a mistake of fact but a mis- 
take of law. If a parly acts on a mistaken view 
of his rights under a contract, he is not entitled 
to any relief under the heading mistake and if 
money is paid under a contract in consequence o‘f 
a mistake as to the true construction of and as 
to the rights of the party under a contract, it 
is rnoney paid under a^ mistake of law and not 
a^ mistake of fact and i.s not recoverable. (Har- 
ries, C.L and Manohar Lall, /.) SiirvA Prasad 
Singh v. Srt.s Chandra Nandf. 22 Pat. 220= 
200 I.C. 426=16 R.P. 147=10 B.R. 259= 
A.I.R. 1943 Pat. 327. 

S. 72 — Overcharges made by public uti- 
lity company — Payments — Recovc rahtlUy as uioncy 
had and received. 

It is settled law that overcharges made in 
violation of an obligation imposed upon public 
utility companies to charge only at certain speci- 
fied rates are recoverable as ‘'money had and 
received.” The payments cannot be said to be 
voluntary payments. (Patanjali Sastri, J.) 
Palghat Electric Corporation, Ltd. v. Veera- 
IIAGHAVA Ayyar. 200 I.C. 346=15 R.N. 83= 
1941 M.W.N. 253=53 L.W. 359=A.I,R. 
1941 Mad. 439=(1941) 1 M.L.J. 411. 

S. 72 — Payment of taxes and licence 

fees to Panchayat Board under mistaken belief 
l^operties and business are situate within 
that Board — Claim for refund — Maintainability. 
Audtnarayana Naidu V. Panchayat Board of 
Munagapaka [5^^ Q.D., 1936--40, Vol. I, Col. 

657=14 R.M. 31=(1940) 1 

■S. 72 — Payment of tax to municipal conn- 
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Iyer and Singaravelu Mudn. 
liar, //.) Town Municipal Council Nam' 
jangud V. Nanjundappa. 18 MvsLT 
46 Mys.H.C.R. 1. ^ 

— S.^ 72— -Payment of tax to Municipality 

under misapprehension as to liability— Suit for 
refund— Maintainability. Ramjee Rao v Hunt 
cipal Council, Masulipatam. \See OD 
'40, Vol. I, Col. 2252.] 193 I.C. 559=13 R 
M. 686=(1940) 2 M.L.J. 469. 

Ss. 73, 74 and 75 — Applicability— Con- 
tract of sale of immovable property— Avoidance 
by seller on failure of buyer to complete pay- 
ment— Effect— Right of buyer to recover monies 
paid. Contract Act, Ss. 64, 73, 74 and 7^ 
I.L.R. (1941) Kar. 495. 

S. 73 — Applicahility—Coniract of sale of 

immovable property— Breach— Damages^PrinJ- 

ples. 

S. 73, Contract Act, is general and can equally 
apply to contracts for sales of immovable pro- 
perty. But the damage alleged to have been 
caused must have arisen “naturally in the usual 
course of things from such breach”. Further 
under the Explanation to S. 73, the damages 
recoverable for consequential expenses are limit- 
ed by the test of what a prudent man might have 
reasonablj^^ done under the circumstances. (Ah- 
dul Ghani and Venkataranga Iyengar, //.); 
President, Heggadadevanakote Municipal' 
Council v. Kareem Sab. 23 Mys.L.T 105= 
49 Mys.H.C.R. 509. 

S. 73 — Applicability— Deposit under ag- 
reement of purchase — Provision for forfeiture— 
If penal— Relief against forfeiture— Power o£ 
Court. See Contract Act, Ss. 64 and 73, 
(1944) 2 M.L.J. 74. 

— S. 73 — Applicability — Sale of Goods Act- 

Breach of contract of sale — -Failure to deliver goods 
under contract to deliver “as and when goods come” 
— Mca.sure of damages. See Sale of Goods Act, S. 

(1944) 1 MX. T. 391. 

■S. 73 — Breach — Sale of goodi — Breach by pur- 


ax paid Without formal protest— If volm- 
4ary paymmt — Right to sue for refund on 
ground of levy being illegal. 

The fact that a person pays a tax such as 
octroi to a local body -without a protest at the 
ititne does not lead to the inference that the 
payment is voluntary so as to disentitle him from 
‘ax paid on the ground 
the tax has been illegally levied. Where 
the ^nsequences of not paying the tax would 
Be that the ^ articles on which tax is claimed 
would be seized and detained, the payment of 
^ to avoid such consequence is a payment 
® voluntary payment and 
can be recovered under S. 72 of the Contract i 


- J-r UJ yu.!- 

chaser — Right to ref und of sale price — Claim by defendant 
to set-Ojff damages — Sustainability — Burden of proof. 

Where a contract for the sale of goods falls 
through the default of the purchaser, the latter 
is^ entitled to recover the purchase-money paid by 
him (excluding the earnest or deposit), and the 
seller can only resist the claim by seeking to set-off 
against the said sum any damages which he might 
have incurred by reason of the purchaser’s non- 
performance of the contract. But before the seller 
can substantiate this claim to set-off, he should prove 
his readiness and willingness to perform his part of 
the contract and that he was in a position to perform 
I the contract on the date fixed for the performance 
' o f the contract. ( Venkata ramana Rao, J. ) Narayana- 
^RTHr y. Naoeswara Rao. 193 I.C. 751=13 
R^. 710 = 1940 M.W.N. 756=52 L.W. 251=A. 
I.R. 1941 Mad 108. 

— S. 73 — Breach — Sale of goods — Default by 

purchaser — Deposit or earnest — Forfeiture — Right of 

vendor — Vendor egualU in default — Bffect. 

In the case of mercantile contracts, even in reject 
of sale of goods, it has been customary in India to 
receive sums of money by way of deposit or earnest 
and such sums can be forfeited by the vendor when 
default is committed by the vendee in the performance 
of his part of the contract. The fact that the vendor 
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was equally at fault in performing his part of the 
contract makes no difference. {Venkataramana Rao^ 
J,) Narayanamurthi V. Nageswara Rao, 193 I.C. 
751=13 R.M. 710=1940 M.W.N. 756=52 L.W. 
251=A.I.R. 1941 Mad. 108. 

S. 73 — Contract giving uncontrolled ducretion 

to seller regarding time of resale — Validity, 

S. 73 of the Contract Act lays down the general 
principle of law where there is no provision in the 
deed of contract regarding re-sale. The re-sale in 
such circumstances must take place within a reason- 
able time. The purchasers can, however, agree to 
ive uncontrolled discretion regarding the time of 
the re-sale to the sellers and they can also agree 
that they will not raise any objection regarding a 
re-sale taking place after an unreasonable lapse_ of 
time. Such a clause though harsh is not unconscion- 
a.ble or illegal in mercantile contracts. There can 
he no question in a mercantile contract of one party 
being able to dominate the will of the other party or 
to over-reach it. In such circumstances the Court 
cannot relieve the purchaser on equitable grounds of 
the effect of a harsh or onerous term to which he 
has agreed by means of a solemn wiitten contract. 
{Abdul Rashid and Teja Singh, JJ,) Ralli Brothers, 
Lib. V, Bhaghwan Das. A.I.R. 1945 Lah. 35. 

S. 73 — Construction — Shipowner refusing to convey 

goods in accordance with contract of affreightment — 
Skipper’s right to damages — Latter having no goods to 
inconvey. 

In the ordinar)^ case of refusal by a shipowner 
to convey goods in accordance with a contract of 
affreightment, the shipper is entitled to recover the 
necessary additional cost curred by him or which 
would be incurred by him in shipping his goods 
by other means. But if the shipper had no go^s 
and is proved to have had no intention of obtaining 
goods, and his contract is non-transferable, the shipper 
is not entitled to recover damages. Illustration (g) 
and other illustrations to S. 73 of the Contract Act 
are not more than general rules, and it is necessary 
to look to the words of the section itself. S. 73 lays 
down that compensation is to be given “for any loss 
or damages caused to him thereby.” The words 
following “which naturally arose in the usual 
course of things from such breach ” do not mean 
that general rules such as those ^ven in the Illustra- 
tions must be followed irrespective of the facts, but 
•only impose a limitation upon the damages which can 
be allowed, that the damages must not be remote. No 
doubt, ordinarily, loss or damages will be presumed 
when a contract at a lower rate of freight than the 
market rate is broken by the shipowner, but there is 
nothing in the wording of S. 73 which precludes the 
rebuttal of such a presumption. (Weston, J,) 
Heig^an and Mohatta V. Asiatic Steam Naviga- 
tion Co., Ltd, 196 I.C. 529=14 R.S. 70=A.I.R. 
1941 Sind 146. | 

S. 73 — Interest as damages when recoverable — 

Right to interest on compensation decreed for use ana occu- 
pation. 

Interest cannot be recovered as damages under 
S. 73 of the Contract Act where it is not recoverable 
.under the Interest Act. As interest can be recovered 
under the Interest Act only on debts of sums certain j 
payable at a certain time no interest can be allowed 
•on compensation decreed for use and occupation of 
land because it cannot be said that it relates to sums 
payable at a certain time. (Mathur, J.) Madan 
Xal V. Radhakishw. 1942 A.L.W. 659. 

■ S. 73 — Interest as part of damages for the breach 

<af contract — If can be awa ded. 


Though where payment of money is claimed on a 
contract, interest cannot be allowed except under the 
provisions of the Interest Act, the position is different 
where interest is claimed as part of the damages for 
breach of the contract and it could be allowed. 
(Allsop and Bennett, JJ.) Digbijai Nath v. Tirbeni- 
Nath Tewapj. 1945 O.W.N. (H.C.) 275 — 1945 
AX. J. 459=1945 A.L.W. 322. 

S. 73 — Lease of ferry dues by statutory body — 

Threat of prosecution as rate levied was contrary to schedule 
agreed upon — Lessee levying fee as desirea by statutory^ body 
— Suit to recover loss thereby sustained— Maintainability. 

Where a lessee from a District Board of the right to 
collect certain ferry dues according to certain rates 
on being threatened with prosecution for charging 
rates contrary to the schedule of rates agreed upon gave 
up charging those rates and sued the statutory body 
for the loss sustained by him in not being allowed to 
charge the higher rate, held that the suit was not 
maintainable as the plaintiff had no cause of action, 
for, there was neither a breach of contract by the 
Board nor any wrongful act which would justify a 
claim for damages. (Allsop J.) The District 
Board, Bijnor v. Mohammed Sh.^rif. 1943 AX. 
W. 145. 

S. 73, Expl. — Scope of. 


The Explanation to S. 73 of the Contract Act seems 
to cast a burden upon the person complaining of the 
breach of contract to show that he did not possess the 
means of remedying the inconvenience caused by the 
non-performance of the contract. [Ghulam Hasan 
and Asarwal, JJ.) Aliya Beg am v. Mohini Bibi 
1942 A.W.R. (C.C.) 339 (1)=1942 O A. 461= 
1942 O.W.N. 664=18 Luck. 327=15 R.O. 301 
=A.I.R. 1943 0u(3hl7. 

3^ 74 — Applicability — Agreement among pattadars 

for payment of quota of hist due by each under irrigation 
scheme — Clause providing for payment of double the amount 
in default of payment within time — Penalty. 

An agreement for the due maintenance of a village 
irrigation system provided that samudayam lands were 
to be under the management of the respondent who 
was a leading mirasdar of the village, being the 
largest single owner therein, but that the kist due 
thereon should be paid by the several pattadars 
including the appellant proportionately to the 
extent of the land in their respective pattas and that 
in default of payment of the proportionate share by 
any pattadar, the manager (respondent) was to collect 
from the defaulting pattadar double the ^ount 
ofthe kist payable by him. The appellant failed to 
pay his share within the time fixed and therefore 
“the respondent sought to recover from him double 
the amount under the agreement. The appellant 
pleaded that the clause in question was penal falling 
within S. 74 of the Contract Act. 

held, that the clause in question was penal and was 
not enforceable in terms, but that the respondent was 
certainly entitled to reasonable compensation for the 
breach committed by the appellant in not paying his 
quota according to his contract. (Krishnaswami 
Awansar, J.) Ramaswami Atyar v. Saptharishi 
rSddiar. 56 L.W. 302=212 I. C. 487=16 R. 
M. 617=A.I.R. 1943 Mad. 598=(1943) 1 M.X 
J. 297. 

3^ 74 — Applicability — Clause in consent decree 

p roviding fo r instalment payment — Default clause p roviding 
for pc^ment of amount higher than that fixed for instalment 
but less than amount sued for— If penal— If to be relieved 
against — Construction of decree. 

In a suit on a promissory note to recover a sum of 
Rs. 6,500 (Rs. 6,000 being the principal and Rs. 500 
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interest at Rs. 1-8-0 per cent, per mensem) a decree section allows the Court to come to the help of the 
by consent was i)asscd which provided, inter aha : person against whom a penal clause operates on the 
“That dcihndant do pay Rs. 3,eoo in full satisfaction happening of a particular event and the Courts have 
of the plainthf’s claim in suit inciuding costs nnd therefore to see in each case whether the condition 
interest ns under: (a) Rs. 50 on 15 — to — 1937, is penal or not. If it is, they could interfere under 
{[/) Rs. ino on 15 — n — 1937, (r) Rs. 100 on the section, if not the section would not be applicable 

15— -12 — 1937, (i) Rs, 1,250 on 15 — I — 1938 and and they could not step in at all. It is a question of 
tlicreafter Rs. 100 per month till full amount of fact in each case whether a condition in the decree 
principalis paid; the hrst instalment after 15 — i — 193B, ' ' <■ / -.r , ^ 

will begin from 15 — 2 — 193B. Interest to run from 
date of decree till payment at 6 per cent, per annum. 

If the defendant lails to pay any instalment due up 
to 15 — I — 193S he vvill have to pay Rs. 5,000 in all 
in satisfaction of the nlaintifl’s claim in suit and the 


amounts to a penalty. {Almond, J.C. and Mir Ahmad J,) 
Gawri Devi v . Shiv Sar.\n Lal. 206 I.C. 625-- 
15 R Pesh 113=:A.I.R. 1943 Pesh. 33. 

S. 74 — Penally — Provision in compromise decree 


lo transfer property in lieu of amount due, 

■ I Where a compromise decree after reciting the 
plaiiitiir will be entitled to recover this amount with amount due lo the plaintiff states that it would be 


interest at 6 per cent, per annum from the dcfmidant paid by the execution of a sale deed in his favour by 
from the date of decree.” The defendant failed to the other party, the agreement to transfer property 
pay the instalments and thereupon execution was taken in paynieut of the decretal amount cannot be called 
out. The defendant pleaded that the clause providing ■ a stipulation by way of penalty. {Thomas^ CJ, and 
for payment of Rs. 5,000 and interest on default was Agarwal, J.) Lal Bhagwat SiNGji v. Hari Kishek 


penal and thcrehu-c shc.uUl bo relieved against. 

Held, (i) rt'ading the decree as a W'hole the plain 
meniiing interpretation) was that the defendant 
admitted that the plaintiff's claim not to the full 
extent of Rs. 6,500 but to the extent of Rs, 5,000 and 
that as a concession it was agreed that Rs. 3,200 
should be paid by instalments at certain limes and 
that on failure to pay, the claim to the admitted 
amount revived ; (2) tiiat there was no room for the 
application of S. 74 of the Contract Act, as there was 
no question of a penally but of a concession. {Davits^ 
C.J. and Lobo, J.) Monteiro v . Astridge. I L.R. 
(1943) Kar. 245-210 I.C, 397=16 R.S. 141= 
A.I.R. 1943 Sind 247. 


Das. 17 Luck 249=1941 O.A. 86 5=1941 
A.W.R. (Rev.) 949=1941 O.W.N, 1138= 
A.I.R. 1922 Oudh 1. 

S. 74, Expl. “Penalty — Mortgage with pos» 

session for term — Stipulation for payment of n 
per cent, interest in addition in default of payment of 
mortgage money wnthin time fixed — If penal— Power 
of Court lo relieve against — Clause — If wholly un- 
enforceable. 6’^^? Mortgage — Interest. 55 L. W. 
661. 

S. 8 7 “Applicability— Sale of future crops of 

garden — Effect of — Rights of vendee. See Mysore 

19Mys. L.J.475. 


T. P. Act, S. 5 

Ss. 124 and 126 — Applicability — Contract of 

■S. 74 — .\pplicabilily — Decree fur fixed sum of guarantee and contract of indemnity — Distinction— 

‘ ” '' ■ Broker and sub-broker — Agreement by latter to 

save former loss occasioned in effecting transactions 
of constituents to be introduced by latter — If indemnity 
or guarantee. Ramchandra B. Loyalka v. Shapurjl 
[See d. D. 1936-40, Vol. I, Col. 2266.] 192 I.C. 375 
=13 R.B. 246 . 

S S.124andl25— Scope*^ If exhaustive- Ardermt}* 

holder — Right of action — Suit before actual loss is supni 


money — Clause providing for payment of lesser sum 
in case of regular payment of fixed instalments — 
Default — Effect — Pov^cr of Court to relieve against 
condition. See G. I*. Coub, Ss. 148 and 151. 
I.L.R. (1941) Kar. 389. 

— S. 74 — A ppUcabilify— -Deposit to secure perfor- 

mance of contract — Deposit not made os required by contract 
— If liable to be forfeited. 

The provisions of S. 74 of the Contract Act do not 
apply to a deposit of money made to secure or guarantee 
the performance of a 


-If premature. 

The Contract Act 


both an amending and a 


performance of a contract. Such a deposit | consolidating Act and is not exhaustive of the law of 

can, therefore, be forfeited upon the failure of the j contract to be applied by the Courts in India. • Ss. 124 
depositor to perform the contract within time if the i and 125 cf the Act do not embody the whole 
amount is not unreasonable, although no damage is | indemnity, S. 124 only deals with one particular kmo 
proved. The fact that a party has not paid the i of indemnity which arises from a promise m^e by 
security deposit required by the contract docs not ' the indemnificr to save the indemnified from the losf 
affect the question of his liability to forfeit the amount ' caused to him by the conduct of the indemniner 
required to be deposited, as he cannot be in a better 1 himself or by the conduct of any other person, out 
position by reason of his own default than if he had I docs not deal with those classes of cases where tne 

fulfilled his obligations. {Gentle^ J.) W, J. Younie indemnity arises from loss caused by events or accidents 

I depend upon the conduct 

of the indemnifier or any other person, or by reason 
I of liability incurred by something done by the in- 
S. 74 of the Contract Act applies also to a consent demnified at the request of the indenmifier. S. 125 
decree just as it applies to any other contract. A ' only deals with the indemnity-holder in the 
decree embodying a compromise does not make the ' his being sued and is by no means exhaustive 01 ^ 
compromise any the less the contract of the parties. [ rights of the indemnity-holder. There is no justm^ 
{Davies, C.J. and Lobo, J.) Monteiro v. A^tridge. ! cation or authority for holding that in no case c^ 
I.L.R. (1943) Kar. 245=210 I.C. 397=16 R.S. ! an indemnity-holder maintain an action against an 
141=A.l R 1943 Sind 247. ' af^tual loss. R the 

-*S. 74 — Consent decree — Penal clause — Relief - 


V , Tul^iram Jankikam. 201 IdC. 525=15 R.C. 
222=46 C.W.N 522=A,I.R. 1942 Cal. 382. 

-S. 74 — Applicability to consent decrees. 


Power of Court. 

A consent decree is more or less a sort of contract to save him from that liability and to pay 


indemnifier unless he has suffered actual 
indemnifier has incurred a liability and that kapi ^ 
is absolute, he is entitled to calf upon the inden^ 



decree if it is considered equitable to do so. The 1 Bom. 302. 
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S. 125 — Indemnity bond in respect of sale of 

minor’s property — Undertaking to refund sale price 
and mesne profits in case of dispossession of purchaser 
and payment of mesne profits by him in suit by minor 
— Purchaser dispossessed and made liable for mesne 
profits in suit by minor — Liability of indenmifier for 
costs of suit incurred by purchaser in suit — Implied 
term of contract. See Deed — Construction. ( 1943 ') 

2 M.LJ. 645 . 

' 'S. 125 — Indemnity-holder — Right to be indemnified 
^ When arises. 

When the injury becomes imminent, the indemnity- 
liolder can come to Court and ask that he be protected, 
and the Court must decide whether or not the claim 
<of the third party against the indemnity-holder is 
well-founded ; if it so decides, it must grant relief 
to him, and not postpone the indemnity-holder until 
a decree has been passed against him. He may sue 
quia timet. S. 125 of the Contract Act is not exhaustive 
-and does not set out all the reliefs which an indemnity- 
holder who has been sued may get. It leaves un- 
touched certain equitable reliefs which he mav get. 
{SeUi J.) Praphulla Kumar Basu v. Gopee Ballabh 
Sen. I.L.R. ( 1944 ) 2 Cal. 318 . 

— S. 125 ( 1 ) — May be compelled to pay^^ — Con- 

tract of indemnity — Indemnifier — Liability of — When arises 
— Decree against person indemnified — If gives rise to cause 
of action against indemnifier — Suit before actual damage — 
Jf premature. 

“To indemnify” does not merely mean to reim- 
burse in respect of moneys paid but to save from loss 
in respect of the liability against which indemnity 
has been given. Where a person contracts to indem- 
nify another in respect of any liability which the latter 
may have undertaken oji his behalf, such other person 
>may compel the contracting party, before actual 
damage is done, to place him in a position to meet 
the liability that may hereafter be cast upon him. 
The words “may be compelled to pay” in Cl. (i) 
•of .S. 125 of the Contract Act cannot be construed 
as signifying that indemnity cannot be claimed unless 
and until damages have already been paid. There is 
no justification for putting such a narrow construction 
upon the words. In a suit by D against the appellants 
and the respondent and others for royalty in respect 
of a colliery, the appellants and the respondent had 
•a common defence (though they filed separate written 
«tatements), that the appellants had never acquired 
any right to the property in question and were not 
liable for any royalty or rent and that the respondent 
was in possession of the property. On the same day 
the appellants and the respondent entered into a 
private arrangement in and by which the appellants 
took upon themselves the extent of the liability on 
account of the expected decree in the suit which 
■would be charged upon the respondent and exone- 
rated the respondent from all sorts of liabilities in- 
asmuch ias he had nothing to do with the property 
and the appellants were practically and really the 
owners of the colliery, and they agreed to validly 
take upon themselves all sorts of liability. “In 
future when you would be liable for the sum decreed 
against you we .do hereby promise to remove the said 
liability and also do promise that we will be legally 
bound to repay you the dues for which you would be 
liable upon the decree that would be passed against you 
and we shall further be liable for any cost incurred by 
for the* realisation of the same.” The common 
defence raised by the appellants and the respondent 
succeeded and a decree was passed against the res- 
pondent, the suit being dismissed against the appel- 
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lants. This judgment was given on 15 — 7 — 1938. 
Thereafter on 30— 1—1939 the re.spondent sued the 
appellants for recovery of the amount of the decree 
passed against him in the earlier suit with future 
interest. The appellants inter alia pleaded that the 
suit was premature. 

Held, (i) that the contract relied upon by the 
plaintiff was essentially a contract of indemnity ; 
( 2 ) that payment by the respondent was not a condition 
precedent to his recovering from the appellants the 
amount of the decree passed against him in the earlier 
suit ; ( 3 ) that the appellants having undertaken 

“to remove the said liability,” under the contract 
of indemnity the respondent became entitled to claim 
the amount from the appellants immediately after 
the decree and even before the decree was realised 
from him. {Fazl AH, C.J. and Shearer, J.) Chunibhai 
V. Nathabii\i. 22 Pat. 655=213 I.C 385=17 R 
P. 16=10 B R. 606=A.I.R. 1944 Pat. 185. 

S. 125 (3) — Scope — Indemnity bond — Assign- 
ment-Enforcement by^ assignee against indemnifier and his 
assignee -—Proof of claim against indemnified — If conclusive 
against indemnifier— Pleas open to indemnifier — Hindu Law 
— Debts — Father — Surety debts— Son^s liability. 

A, the father of a minor Hindu widow M, acting 
as her next friend and guardian, sued B and C, the 
surviving coparceners of her husband, to recover 
Rs. 10,000, alleged to have been paid to her husband 
as katnam at the time of the marriage and claimed as 
being returnable on the death of the husband. The 
suit was, with the leave of the Court, compromised 
before trial, on terms that B and C should pay M, 
Rs. 4,500 for katnam and Rs. 185 per annum for her 
maintenance during her life, that the former 
amount should be paid to A, the next friend 
before the registration officer at the time of registration 
of the indemnity bond which A was to execute on the 
security of certain immovable properties, under- 
taking to indemnify B and C against all losses arising 
from M raising disputes after attaining majority as 
to katnam and maintenance, and that B and C should 
in their turn execute a deed of maintenance charging 
the agreed maintenance amount on certain immov- 
able properties belonging to their joint family. A 
decree was passed in terms of the compromise and 
after taking out execution proceedings, A was paid 
Rs. 4,500 on his executing an indemnity bond for 
himself and his minor son, charging immovable 
properties belonging to their joint family. The 
agreed amount of maintenance was al.so paid to A 
every year during MPs minority. M on attaining 
majority, gave notice to B and C, repudiating the 
I compromise, but without persisting in that attitude, 
she took out execution against B and C, claiming the 
katnam amount of Rs. 4,500 and arrears of maintenance 
for six years as agreed in the compromise with interest, 
aggregating in all to Rs. 9^566, alleging that the 
payments made to her father A, were invalid and 
not binding on her as no leave of Court was obtained 
under O. 32, R. 6, C. P. Code, in respect of the pay- 
ments. Neither A, who by now had neen adjudged 
insolvent, nor the Official Receiver in insolvency 
were made parties to the execution proceedings. The 
objections raised by B and C were rejected and exe- 
cution was ordered to proceed. Pending appeal 
by B and C against the order, the Madras Agricul- 
turists’ Relief Act came into force, and B and Cclaime 4 
the benefit of the Act. Ultimately another compro- 
mise was effected and it was provided inter alia, 
that M should drop all further proceedings in exe- 
cution and refund certain sums drawn by her from 
the amount deposited in Court by B and C (after 
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CONTRACT ACT (1872), S. 125. 

the direction of the lower Court that execution should 
proceed) and that B and C should assign to her the 
indciniiity bond executed in their favour by A and 
his son without recourse against themselves in full 
discharge of her claims, d’he assignment was duly 
encciccl and M sued to enforce the bond. The 
lands secured under this bond as well as other lands 
had been mortgaged to X by A for himself and 
for his minor .son for discharging an antecedent 
debt. A' ultimately obtained a decree on his mortgage, 
executed it and ultimately himself purchased the 
mortgaged properties (which were comprised in the 
indemnity bond) for Rs. 1,085 subject to the incum- 
brance created under it, and the rest of the hypotheca 
were purchased by a third party. X alone contested 
the .suit filed by M. 

Heidi (i) the compromise in execution pro 
ceedings by which the iiiclemuity bond was a.ssigned 
to A/ was not the re.sult of any fraud or collusion ; 
(2) that the order in the execution proccediiig.s and 
the compromise based thereon were conclusive against 
X though he was not a party thereto ; (3) that in the 
absence of a notice calling upon the indemnifier to 
satisfy or contest the claim, it would only be open to 
the indemnifier to impeach the compromise as an 
imprudent bargain, and if such notice had been given 
he xvoulcl be estopped from raising even such an 
objection ; (4) that as the compromise was entered 
into bom fide and without collusion, and was not an 
improvident transaction, it was conclusive against 
the indemnifier and A" the purchaser in execution I 
of the property charged by the indemnity bond ; | 
{5) that thougli M might have liad the benefit of j 
the amounts received by A for her maintenance, that 
would not preclude her from claiming the full amount 
settled under the compromise in the execution pro- 
ceedings (Rs. 12,000) as payable to her by B and C 
in respect of which they assigned to her their rights 
under the indemnity bond ; (6) that generally 

speaking, the promisee was entitled not only to recover 
from the indemnifier what he had been required to 
pay to the creditor to whose demand or claim the 
inaemnity related but he was also entitled, as soon 
as such creditor made a demand or obtained judgment 
and before paying him off, to require the indemnifier 
to carry out the promise to save him from such demand 
or judgment by paying the debt either to the creditor 
or to himself. The former relief would corre.$pond 
to damages for breach of contract oy the indemnifier 
while the latter was in the nature of specific perfor- 
mance of the promise to indemnify, both reliefs 
being now recognised to be admissible ; (7) that M, 
the assignee of the indemnity bond, though she was 
«yginal creditor, was entitled, not qua creditor 
(for ner debt was satisfied by the assignment) but 
as assignee of the bond, to call upon the indemnifier 
to discharge the liability of the indemnified, though 
in effect she wa^ obtaining payment of her own debt. 
She was accordingly entitled to enforce the indemnity 
charge against the properties in the hands of X ; 
(8) that the charge created under the bond did not 
bind the interest of A's son in the properties dealt 
with therein, because apart from legal necessity or 
benefit, an obligation incurred by a Hindu father 
as a surety unless it be antecedent to the creation of 
the charge on the family properties would -not bind 
the son’s share therein. {Wadsworth and Patanjali 
Sastri, JJ.) Venkataramanna v. Manoamma. 57 
L W. 182=1944 MW.N 277=A.I.R. 1944 

Mad. 457=(1944) 1 M.L.J. 237. 

"Ss. 126 and 133 — Applicability — Surety — Bond 
^icuted to Court under C* P, Code-^^ComPounding by 


CONTRACT ACT (1872), S. 126. 

debtor and creditor wilimt consent of sureti~Efiect~ri- 

charge of stirs ty, 

The provisions of the Contract Act with regard i-a 
contracts of guarantee do not apply in the case of 
security bonds given to a Court under the C. P. Code • 
It is only the general principles which underlie them 
that have to be applied to determine the nature and 
extent of the liability of a surety under such a bond 
An ex parte decree of a Small Cause Court obtained 
by a bank was ordered to be set aside on the furnishin? 
ot security for a certain amount. A third party 
deposited some shares of the required value and also, 
executed a bond to the Court along with the judgment- 
debtor for the amount that might be decreed. The 
claim was ultima udy decreed, the bank also obtained 
other decrees against the same judgment-debtor 
in the same Court and also in another Court. On 
the bank being compulsorily wound up, the'judg. 
ment-debtcir obtained a composition of all the decrees, 
held ^ by the bank against him from the Official 
Liquidator, after olJlaining leave of the Court under 
S. 204, Companies Act". Meanwhile the surety 
who had furnished security in the Court of Smril 
Causes had become insolvent and the Ojfficial Receiver 
claimed the shares depo.si ted as security on the ground 
that the surety was discharged by reason of ihe 
compo.sition. 

Held, that it was a fundamental rule of law that a 
surety would be relieved from liability if the creditor 
compounded or gave lime to the principal debtor 
without his consent. As the surety was not made a 
party to the application under S. * 234 of the Com- 
panies Act and the order made thereon with the consent 
of the Official Licpiidator, it amounted to comi 
pounding with the debtor and allowing him time to 
pay a reduced amount, and the surety' was therefore- 
discharged. {Leach, C.J, and Lakshnana Rao, J.) 
Official I-iQ,uiDA'roR, T. N. &. Q. Bank, Lin. n. 
Offi(.'Ial Assignee of Madras. I L R. (1944) 
Mad. 708=57 L.W. 180=1944 M.W.N.169= 
A.I.R. 1944 Mad. 396=^944) 1 M.LJ 234. 

-y- S. 126 — Scope — Two persons liable for sam 

delf one primarily and the other secondarily — Hindu son 
joining father in execution of mortgage of father^ s properly 
for debt incurred by father for Ms own purposes — Discharge 
of debt by son out of own moneys — RtoH to benefit of ser.uri^. 

The Court in granting relief to a person in the 
position of a surety is not confined to contracts of 
guarantee within the meaning of S. 12 6 of the Contract 
Act, and is free^ to apply the principles of equity 
unless^ the position is governed by some positive 
provision of law. Where in a mortgage deed exe"-* 
cuted by a Hindu father over his separate properties 
in respect of amounts borrowed by him for his own 
purposes, his son i.s made a party at the request of the 
mortgagee, and is made liable for the repayment of 
the debt, though not as a mortgagor, and the son, 
after the death of his father pays off the mortgage 
out of his own moneys, he falls within The catego^^ 
of cases in w'hich without any contract of suretysh^ 
there is a primary and z secondary liability of iwo 
persons for one and the same debt, the debt being> 
as between the two, that of one of those persons 
only, and not equally of both, so that the other, 
he should be compelled to pay it, would be entitled 
to reimbursement from the person by whom (as bet- 
ween the two) it ought to have been paid. The son 
therefore would be entitled to the benefit of w 
security held by the mortgagee whom he has paid 0% 
although he cannot be regarded as a surety wthin 
the meaning of S. 126 of the Contract Aot, {tmPi 
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C. 7. and Belly Rajagopala Iyer v. Ramachandra 
Iyer. I.L.R. (1942) Mad. 851=207 I.C. 49= 
16R.M 20=55 L.W. 417=A.I.R. 1942 Mad. 
628=(1942) 2 M.L.J. 406. 

— Ss. 126 and 134 — Surety — Person oj^erino cheque 

to plainiip to prevent attachment of property of defendant — 
Position of. 

To be a surety within the meaning of S. 126 of the 
Contract Act, a person should promise to pay if the 
principal debtor commits a default. A person who 
mahes no such promise but only offers a cheque to the 
plaintiff to prevent an attachment by him of the 
property of the defendant, is not a surety. If he 
stops payment of the cheque, the plaintiff has an 
independant cause of action to bring a suit against 
him alone, and he cannot take advantage of S. 134 
of the Contract Act. (/hnondy J.C. and MirAhmady 
J.) Karam Din v. Anant Ram. 193 I.C. 51=13 
R, Pesh 49=A I R. 1941 Pesh. 6. 

S. 126 — Surety bond in favour of Court for benefit 

of creditor — Court if “creditord^ 

In the case of a surety bond executed in favour of a | 
Court for the benefit of a creditor, the Court cannot be 
brought within the definition of a creditor in S. 126 
of the Contract Act. {HarrieSy C. J, and Ahdut Rahman^ 
7.) PiRTHi Singh r-. Ram Charan Aggakwal. 46 
P.L.R. 240=A.I.R 1944 Lah. 428. 

S. 127 — Acknowledgment by newly admitted 

partner — Effect. See Contract Act, Ss. 25 (3) and 
127. (1943) 2 M L J, 417 (P.C.). 

S. 127 — Scope of— Benefit done to principal 

debtor — If should have been at the desire of the 
surety — Past benefit, if can be a good consideration 
for a bond of guarantee. Ghula-m Hussain Khan v, 
Faiyaz Ali Khan. [See Q. D. i936-*40, Vol. I, 
Cgl. 2207.] 15 Luck. 656. 

Ss 128 and 34 — Applicability and scope — 

Principal debtor discharged from liability for part of 
debt under Madras Agriculturists’ Relief Act — Surety 
not agriculturist — If also discharged pro tanto. See 
Mad. Agriculturists’ Relief Act — AppLiCABiLm', 
(1941)2 MLJ. 751. 

S. 12S— ^Liability of surety — Surety saying that 

if price of goods supplied is not paid by debtor, he and his 
property wofdd be responsible for its payment. 

If a surety says that if the price of goods supplied 
to the principal debtor under his orders could not be 
recovered from the principal debtor, he and his 
property would be responsible for the payment thereof, 
this is exactly what is implied in a contract of guaran- 
tee. It is impossible to read into those words any 
condition insisted upon by the surety that it was only 
if all remedies failed gainst the principal debtor 
that his liability would come into operation. The 
liability of the surety is, therefore, co*extensive with 
that of the principal debtor. {Teh Chand and Din 
Mahomed, JJ.) Kuckreja, Ltd. v. Said Alam. I.L. 
R. (1941) Lah. 323=193 I.C. 206=13 R.L. 440 
=43 P.L.R. 539=A.I.R. 1941 Lah. 16. 

— S. 128 — Liability of surety — Guarantee for re- 

payment of money advanced on promissory note — Guarantee 
to remain in force until debt due is fully and finally 
adjusted — Payment of interest by debtor — If extends period 
of liability of surety, 

A letter of guarantee for the re-payment of money 
advanced on a promissory note payable on demand 
with interest stated that the guarantee would remain 
in force until the debt due was fully and finally adjusted 
and would not be affected by any forbearance or 
airangement for giving time or other facilities to the 
principal debtor. The creditor accepted small pay- 


CONTRACT act (1872), S. 133. 

mcnts of interest, by the debtor from time to time and 
thus enlarged the period of limitation. 

Held, that in view of the terms of the guarantee the 
period of liability of the surety was also extended by 
the payments made by the debtor and that the surety 
remained liable so long as the principal debtor 
remained liable. (Derbyshire, C,J, and McNair, J,) 
Gana Nath Sen v. Ranjit Ray. I.L.R. (1942) 1 
Cal. 11. 

Ss.l29 and 130 — Applicability — Surety under 

S* 55 (4)? G. P. Code — Right to apply for discharge 
at pleasure. See C. P. Code, S. 55 (4). ('1941) 2. 

M.L.J. 650. 

Ss. 129 130 and C. P. Code. O. 2, R. 2— 

Surety for one year's theka money — Widow succeeding' 
tliekadar — Decree against her — Recourse to surety — Suit if 
barred by 0. 2 , R, 2 , C. P. Code. 

Where a person executes a security bond for the 
period of the theka, for the payment of one year’s^ 
theka money in case the thekadar fails to pay it 
and the theka is for five years and on the death of 
the thekadar the theka is continued in the name of 
his widow who commits default in the payment of 
the theka money, the surety is liable. Inasmuch as. 
the guarantee was given for the period of the theka 
it must be regarded as being also a guarantee on 
behalf of the heirs and successors of the thekadar in 
the absence of any contrary intention in the security 
bond. A suit by the land-holder for the recovery of 
the theka money in default from the surety is not 
barred by O. 2, R. 2 on the ground that the former 
had already brought a suit in the rent Court against 
the new thekadar prior to the proceeding in the 
civil Court against the thekadar and the surety. 
(Madeley, J,) Kapurthala Estate i'.Sheo Shank ar.. 
17 Luck 712=200 IC 31 1 = 14 R.O. 594=1942 
O A. 126=1942 O.WN. 198=1942 A.W.R. (C. 
C.) 147=A.I.R. 1942 Oudh 325. 

— Ss. 133 to 141 — ApplicabiUfy — Surety bonds in 

favour of Courts, 

Although Ss. 133 to 14 1 of the Contract Act are not 
in terms applicable to surety bonds executed in favour 
of Courts under G. P. Code, the principles upon 
which they are based are apyjlicable to them. Conse- 
quently the liability of a surety who has executed, 
a bond in favour of a Court comes to an end if the 
creditor for whose benefit the bond was given is found 
without the surety’s knowledge to have entered into as 
contract with the debtor which would be hit by the 
provisions contained in Ss. 133 to 14 1 of the Contract 
Act. (Harries, C,J, and Abdur Rahman, J,) Pirthij 
Singh v. Ram Charan Aggarwal. 46 P.L.R. 240 
=A.I.R. 1944 Lah. 428. 

S. 133 — Guarantor — Right to insist on proof of 

debt as against kirn — Proof as against or admission by 
principal debtor — If hinds guarantor — Nature end mode of 
proof. 

It is well-established that a guarantor is prima facie 
entitled to have the debt proved as against him. The 
fact that the principal debtor has admitted the debt,. 
or that a judgment or award has been given against 
him for the d^^bt, does not bind the guai^tor, unlps- 
he was a party to the proceedings in which the judg- 
ment or award was given, or was party to the admis- 
sion of the principal debtor. The liability of 
guarantor must depend on the true construction of the- 
guarantee which he has given. If the guarantor 
merely guarantees payment of the debt of the principal* 
debtor, then he is entitled to require the debt to be 
, proved as against bim in accordance with the ordinary’ 
law. If, on the other hand, the principal debtor 
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lias agreed that as against him the debt shall be 
proved ia a particular way, and the guarantor has 
guaranteed the debt so to be proved, then there 
can be no doubt that the guarantor would be bound 
by the particular method of proof agreed to by the 
principal debtor and accepted by himself. {Beawnonl, 
s €.J. and Kania, J.) Sree Meenakshi Mills, Ltd. v. 
Ratilal Tribhovandas. I.L.R. (1941) Bom. 
273=196 I.C. 732=14 R.B. 154=43 BomX.R. 
53=:AJ.R. 1941 Bom, 108. 

S. 1Z4—A pplicability — Discharge of p incipal 

debtor by contract between yurety ana crcaiior. 

S. 13 p, Contract Act, has no application to a case 
"where by a contract between the creditor and the 
surety the principal debtor is discliargcd and the 
surety assumes the whole burden of die liability of the 
original principal debtor. {Torke, J. ) Shy Sunder 
V, Shri Ntranjan Gasayan Naga. 1943 A,L.W. 87, 

Ss, 134 and 137 — Bar of rmeay against prin~ 

dpal debtor-— Surety ff dhrJiarged. 

A creditor docs not lose his remedy against the 
surety by reason of the fact that he did not prefer 
his claim within time against the principal debtor, 
(Agatwal, J,) Jagdambika Pratap Narain Singh a. 
Tir Singh Bahadur Singh. 193 I. C. 344=1941 
O.L.R. 270=1941 A.L.W. 358=13 R.O. 451= 
1941 O.W.N. 473=1941 O.A. 308=1941 A. W. 

R. (C.C.) 123. 

— S . 135 — A pplicahility — Conditions, 

A person cannot take advantage of the provisions 
of S. 135 of the Contract Act, and cannot plead that 
he is a surety, unless he comes under the definition 
of the word in S, 126 of the Act and must be a party 
•to a contract of guarantee. (K ing and K unkt Raman ^ JJ,) 
Mahalinga Atyar V, Union Bank, Lid., Kumba- 
«ONAM. 207 I.C. 191=16 R.M, 54=55 L.W. 
664=1942 M.W.N. 623=A.I.R. 1943 Mad. 
216=(1942) 2 M.L.J. 532. 

S, 135 — Applicability — Decree — Surety for 

judgment-debtor — .Adjustment between creditor and 
debtor — Effect — Discharge of surety. See C. P. Code, 

S. 47. 45 Bom. L.R. 438. 

S. 135 — Discharge of surety —Surety undertaking 

io pay decretal amount, if judgment-debtor does not pay by 
.certain date — Court granting judgment- debtor further time 
to pay — EJject of. 

Under S. 135 of the Contract Act, a surety who 
undertakes to pay the decretal amount due if the 
judgment-debtor does not satisfy the decree by a 
certairi date is not discharged from his liability by 
the executing Court granting further time to the 
judgment-debtor for making the payment. {Puranik, 
J.) Balkrishnae. Atmaram. 1944 N.E.J. 271=: 
A.I.R. 1944 Nag, 277. 

^' S . 139 — Discharge of surety — Guarantee for 
.honesty of servant — Servant continued* in service after mis- 
^conduct without surety s knowledge. 

On a continuing guarantee for the honesty of a 
'Servant if the master discovers that the servant has 
been guilty of dishonesty in the course of the service, 
and instead of dismissing the servant, he chooses to 
continue him in his employ without the knowledge 
and consent of the surety, express or implied, he cannot 
afterwards have recourse to the surety to make good 
any loss which may arise from the dishonesty of the 
servant during the subsequent service. It is the duty 
of the master, if he proposes to continue the servant 
in his service, to inform the surety of the misconduct 
of the >ervant. The failure to inform the surety of 
i:he continuance of the employment of the servant 
after his misconduct discharges the surety from 
'lurther liability. (Harries, C.J, and Mehr Chand 


Mahajan, J.) Co-operative Commission Shop Tn,. 
i'. Udham Singh. 219 I.C. 17=18 R L 30^1?* 

P.L.E. 236=A.I,R. 1944 LaH. 424. ’ 

] Applicability and relatwt 

scope— Rights of safety paying of debt to securities Uld J. 
cr^iitor. 


When a surety has paid all the debts he was liable 
for, there is little aoubt that, on the language of S. uq 
C ontract Act, he is entitled to demand all the seciirite 
held by the creditor at the time of payment whether 
they had been received simultaneously with the loaa 
advanccdor subsequeady. S. 14 1, when it says that 
a surety is entitled to the benefit of every security 
which the creditor has against the principal debtor at 
the time when the contract of suretyship is entered 
into, only means that a surety cannot complain if 
before payment the creditor loses or parts with a 
security obtained by him after the contract of surety 
was entered into. S. 14 1 does not enable the creditor 
to withhold from the surety any security actually held 
by him at the time when the debt is paid or in any 
other way to detract from the rights of the creditor 
as declared by S. 140. S. 14 1 only gives him liberty 
of action in respect of securities not held by him at 
the time of the contract of suretyship provided he 
exercises it before payment. But Ss. 140 and 141 
prima facie have reference to the simple case of a 
surety for a single debt for which the creditor holds a 
security or securities. {K rishnaswami Ayyangar ad 
Somayya, JJ.) Bhuphayya v. Suryanarayana. 
I.L.R. (1944) Mad. 340=217 I.C. 106=1943 
M.W.N. 684=17 R.M. 260=A.I.R. 1944 Mad. 
195=(1944) 1 M.L.J. 1. 

S. 140 — Surety — Right to security held hy credikt 

— When arises — Surety discharging debt undertaken by 
him — Right to share in security taken by creditor as additional 
security for debt as well as for other debts— 7, P. Acfj 
S, 92 — Applicability. 

Under .S. 140 of the Contract Act, as also under 
the English law, the surety’s right to the benefit of the 
security held by the creditor vests in him the moment 
he pays the guaranteed amount. The cerditor cannot 
afterwards make an appropriation to the prejudice 
of the rights of the surety which have accrued to him. 
Indeed he cannot do so even before as the surety is 
entitled to the benefit of every security held by the 
creditor at the time when the contract of suretyship 
was entered into. The security held by the creditor 
as cover for a debt attaches to every rupee of the debt 
and if he chooses to accept the guarantee with respect 
to part only of the debt the surety on payment of that 
part, is by force of law entitled to a proportionate part 
of the security. There is nothing to prevent a creditor 
from stipulating and obtaining a guarantee for the 
whole debt and there is nothing against the surety 
waiving the right to which he is entitled under law. 
In the absence of any such arrangement or waiver, the 
law must prevail. A surety for a part only of a debt 
is, on payment of that part, entitled pro tanto to the 
security held by the creditor as cover for the debt as a 
whole. S. 92, T. P. Act, under which tlie right of 
subrogation is not available until the mortgage is 
redeemed in full, is wholly inapplicable to the c^e 
of a surety who guarantees to pay a debt. Where me 
surety undertakes to pay a debt and the creditor 
subsequently takes a mortgage from the debtor^ as 
additional security in respect of that debt and other 
debts of the same debtor but for which the sureh^ 
are different, the surety cannot be regarded ^ a' 
surety for the payment of the mortgage debt. W 
surety discharging the debt for which he has StoM 
surety, is therefore entitled to a share in the mortg^ 6 
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CONTRACT ACT„(1872), S. 143, 

security in the proportion which the debt discharged by 
him bore to the other debts of the common debtor. It 
is not necessary that all the debts of the debtor must be 
discharged before he can claim the security. {K rishna- 
swami Ayyangar and Somayya, JJ.) BHUSHApfA 
-SuRYANARAYANA. I.L.R, (1944) Mad. 340— 217 
I C 106=17 R.M. 260=1943 M.W.N. 684= 
A.I.R. 1944 Mad. 195=(1944) 1 M.L.J. 1. 

S. 143— Applicability— Surety for debtor to 

bank— Bank if bound to disclose state of account of 
debtor to surety— Agreement by surety to be liable in 
■spite of composition between lender and debtor — 
Effect. Krisunaswami Ayyar v. Travancore 
National Bank, Lto. Q,.D.> 1936-40, Vol. I, 
dol. 2277.] 193 I.C. 332=13 R.M. 648=(1940) 
1 M.L.J. 424. 

— — S, 143 — Guarantee for honesty of servant already 
in employment — Employer not informing surety of servanfs 
past dishonesty — Liability of surety. 

A contract of gurantee for the honesty of a servant 
who is already in the employment of the master and 
has been guilty of acts of dishonesty is invalid, if the 
master says nothing about them and allows the surety 
to enter into the contract in ignorance of the true state 
of affairs. The past conduct of the servant is not only 
a material but a vital circumstance and a contract 
induced by the silence of the master upon this vital 
question is invalid under S. 143 Contract Act, 

and the surety is therefore not liable under it. 
{Harries.C.J, and Mehr Chard Mahajan, J.) Co- 
operative Commission Shop, Ltd. v. Udham Singh. 
,219 I.C. 17=18 R.L, 30=46 P.L.R. 236=A.I. 
R. 1944 Lah. 424. 

Ss. 151 and 167 — Bailee's responsibility-Rival 

to goods bailed — Remedy of bailee — Bailee 
•aware of passing of title in goods bailed to third person 
—Subsequent delivery to bailor — ^Bailee's liability 
to the third person. K. J. Patel v. T. K. V. R. V. 
Chettiar. t^es Q,D, 1936-40, Vol. I, Col. 2279.] 
t9l I.C. 532=13 R.R. 143. 

— — .g, 170 — Engine delivered to owner after repairs — 

Cost of repairs not paid— Repairer taking goods forfurther 
repairs— If entitled to lienfo r cost of 0 riginal repai rs. 

When a contract for repairs to an engine was fully 
performed and when the goods were handed back 
^although the cost of the repairs had not been fully 
paid), the lien was ended and it could not be revived 
because the repairer took the engine for further 
repairs. (Dighy^ J.) E. G. Eduljee v, John |Bk.os. 
I.L.R. (1944) Nag 37=209 I.C. 356-16 R.N. 
119=1943 N.L.J. 397=A.I.R. 1943 Nag. 249. 

S 171— Applicability— Banker’s lien— Right of 

banker to combine accounts of customer. See Banker 
AND Customer. 1945 N.L.J. 468. C 

'Ss. 172 and MS— Pledge— Validity— Condition^ 

•^Depodt of share certificates — 'Sufficiency to create valid 


As the law stands at present in India, a mere deposit 
of share certificates would not be enough to create a 
Valid pledge. In order to constitute a valid pledge 
-there shouldbe such delivery of possession to the pledgee 
by virtue of which he can effectively exercise the power 
of sale for realising the debt. Though share certi- 
bcates would not be “goods ** within the meaning of 
Ss. 172 and 178 of the Contract Act, the Act is not 
jcxiiaustive. The principle that an assignment is 
necessary is recognised in S. 178. (Venkataramana 

Mao, J.) Krishna PATTARy.KuNHUNNiELAYANAYAj. 

I;L.R. (1941) Mad. 419=53 L.W 220=199 I C. 
228=14 R.M. 634=1941 Comp, C. 63=1941 M. 
Q. D. 1—97 


contract act (1872), S. 178. 

W.N. 40=A.I.R. 1941 Mad. 394=(1941) 1 M, 
LJ. 178. 

S, 176 — Applicability — Pledge of jewels without 

specifying date of repayment of loan — Right to sell, when 
exercisable — Ploiice — Contents, 

In all cases of borrowings on pledge of jewels where 
no time is stipulated for repayment the presumption is 
that the amount of loan taken is payable on demand. 
If the creditor makes a demand and informs the debtor 
that he should pay the amount by a particular date 
it can reasonably be concluded that the creditor 
being entitled to claim the amount on demand stipula- 
ted the time for such payment by his notice, and if 
the debtor commits a default the case falls under S. 
S. 176, Contract Act, because it is a case in which 
the pawnior had made default in the payment of 
debt at the time stipulated by making a demand. 
Where the debtor is fully aware of what debts he 
had incurred and what is the interest due thereon, 
it could not be said that it is necessary for the creditor 
to mention specifically the amount due and also the 
amount of interest due. (Puranik, J.) Motilal v. 
Lakshmichand. I.L.R. (1943) Nag. 234— 205 I.C. 
142=15 R.N. 175=1943 N.L.J. 71=A.I.R. 
1943 Nag. 162. 

S. M 6— Pledge — Time of redemption — Limta- 

tion — jVh time fixed by contract — Ejffect — Right of pawnee 
to sell — J^otice, 

Where no date is fixed for the redemption of the 
pawned articles the debtor is not in default until notice 
is given by the creditor that he requires payment on a 
certain day and that day is past. The debtor is then 
in default in the same way as where a day for repay- 
ment is fixed in the original contract.^ If the date fix- 
ed in the notice for payment passes without redeeming 
the pawned articles, then under S. 17 6 of the Contract 
Act, the pawnee is entitled to sell the articles pledged 
by giving a reasonable notice of the sale to the pawnor. 
(Varma. 7,) Ramdayal Prasad v. Syed Hasan. 212 
I.C. 384=16 R.P. 321-10 B.R. 509=45 Cr.L.J. 
633=A.LR. 1944 Pat. 135. 


S. 176 — Scope — Suit on pledge — Power of Court 

\o order sale, 

S. 176 of the Contract Act defines the personal 
rights of the pledgee of goods arsing out of his special 
property in them conferred by the pledge, and does not 
imt down in any way any remedy he may have through 
the Courts. The Court always has an inherent jurisdic* 
don to administer, by sale or otherwise, _ the property 
of which it has seisin in any suit which is in effect an 
administration suit. A suit on a mortgage or pledge 
Ln its essential characteristics is not anything buj an 
administration suit of the same kind as a suit for the 
execution of a trust, for the administration of the estate 
of a deceased person, for the administration of partner- 
ship assets in a partnership suit or any other suit of the 
same kind. All such suits are in substance suits to 
ascertain and declare the rights of some person having 
an interest in specified property and asking the 
Court, in its administrative jurisdiction to ascertain 
and give practical effect to his rights. {Bramd and 
Hamilton, JJ,) Jiwan Das v, Sarju P^ad. T.L. 
R. (1945) A. 373=1945 A.L.J. 144=A.I.R. 
1945 All. 299. 

Ss. 178. 178-A and 179 (as amended in. 

1932) — ^Applicability and scope— Pledge by husband 
of wife’s property without authoirty— Validity — 
Right of wife to recover pledged articles from 
pawnee. Mallamma v, Basamma. QD. 193 6-40 j 
Vol. I, Gd. 3321.] 45 Mys. H.C.R. 342. 
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S. 178 — Document of title — Mortgage {Iced 

— CustOih gijt'H lo creditor of morlgagec at time of loan 
homiml by mortgagee— Jligbts of creditor as against 
assignee of mortgage --Assignee if bouna to redecTn ^'pledge ” 
before suing to enforce mortgage. 

A ixK^rtgagc (keel is not a document of title contem- 
plated in S. lyli of the Contract Act, which is capable 
of being pledgtal. A mortgagee borrowed a sum of 
money troni a tliird person assuring him that he would 
collect the money due under his mortgage from the 
mortgagor and pay it over to his creditor in satis- 
iactioii of the loan. In order that the arrangement 
should be worked out and that the mortgagee (debtor) 
should not evade it the custody of the mortgage deed 
was made over to the creditor. In a suit Vni the 
mortgage deed by the assignee thereof the creditor of 
the mortgagee (assignor) w'ho was also impleaded as 
a party to the suil pleaded that he was a pledgee of the 
deed and that the plaintifi' should first redeem his 
pledge betore he could recover anything on the 
mortgag^nlecd. 

Ilejd^ that the deposit of the mortgage deed with the 
creditor gave him no riglits at all and he could not 
therefore claim a right to be redeemed 1>y the plaintiff 
before the could sue to enforce it. {Abdul Ghani and 
Vmkatamngahcngnr.jy.) Krappa Tiiimmanna. 49 
Mys. 160=22 Mys.LJ. 13. 

-S. 178 — ^^Goods^^ — Shares in Joint Stock Company 
m Sf>r.nriiv — Efcct of— Rights 
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• — Deposit of share certificate as security 
of pledgee— Powe r of sale. 

There is no valic I reason for giving the word “goods ’ 
in S. 178 of the Contract Act a different meaning from 
that which it has in the Sale of Goods Act. ‘ ‘ Goods ’’ 
would include shares in a Joint Stock Company and 
there can be a valid pledge of the shares. When a 
person delivers a share certificate to another to be 
held by him as security, there is under the law of India 
a pledge which he can enforce, but unless the pledgee 
at the time of the deposit srxures a deed of transfer 
which he can use in case of necessity or obtains one 
from his debtor at a later stage, he must have recourse 
to the Court when he wishes to enforce his security. 
There is nothing to prevent the pledgee suing on the 
debt and asking the Court to sell the goods for him. 

happen to be shares, the Court can confer 
a full title on the buyer by following the procedure laid 
^wnin O 21, R. 8o, C.P. Code. {Leach, C.J. and 
Hrwpmi j . ) Kannambra Nayar v. Krishna Pattar 
0943) Mad. 115=205 I.C. 210=15 R.M. 
823=55 L.W. 428=1942 M.W.N. 450=1942 
Co®P. C. 189=A.I.R. 1943 Mad. 74=(1942) 2 
M.L.J. 120. ^ 

"——(as amended in 1930), Ss.a78 and 178-A 

hy depositee— 

Jewels ^trusted merely for safe custody cannot be 
^bjectofa valid pledge by the depositee even in 
cases arming after the Contract (Amendment) Act of 
*930. {Sormyya, J, Visalakshi Ammal v. Coimba- 
w^Ji^opAKAjRA-NmHi, Ltd. 201 IX. 766=15 
319=1942 MWN 25— 
A.I.R.^1942 Mad. 299=(1942) 1 M.L.j! 44.^ 

S.. 182 Agent— Employment by principal— If 
necessary. r 

'definition of an agent in S. 182 of 
the Contract Act does not limit the employment of an 
“ principal only. It wiUtecIude an 
^ployment by any authority authorised by law to 
raake the employment. (J^Tasim AH and Pal, JJ ) 

‘=•'-•1. 3S6=Ji.I.R: 


CONTRACT ACT (1872), S. 202. 

■; S. 189 — ^Agent actine ivitlmut .. • . 
msn-uctions— When protected; Hau 
in National Bank of India Ltd., 

1 .^ 283 = 

•S. 195 — AmitU bower in • .. ^ 


-Agenda power to revoke nomination f 


snhslituted agent. 

S. J95 of the Contract Act implies the now.r t 
revocation m an agent in the case of aluKlf 
agent. It cannot be .said that because the 
responsible to the principal for negligence fn”!® 
selection of a suh.stitutcd agent Ins hands woiJd fe 

A.I.R. 1944 Bom. 76. 1075=: 


tenancy by agent 

-liigid oj landholdc} to disown it. 


authority- 

II a tenant is admitted to the tenancy bv an 
of the landholder wilboiit his knowledge^ or^authoritv 
thcjii under S. 19 6, Contract Act, it is open to the lanl 
holder to disowm it. {Bennett, J.) Partap BibZ 
Singh I'. Mulciiand. 202 I.C 454=rl*> Pn 
121=1942 A.W.R. (CX.) 313=1942 OWN 
473=1942 O.A. 389=A.I.R. 1943 Oudh 174.'^' 
Ss. 196 and 200 — Assignment of decree bv 
agent without authority— Ratification by decree* 
lioldcr — Validity of assignment. See C. P Code 0 
21, H. 16. (1943) 2 M.L.J. 48 (P.C.). 

^ 200— Dwmf/o?? of agency— Transfer or asskn- 

ment — Permissibility. ^ 

An agency, unless it is for a fixed term, obviously, 
continues and may be terminated at the pleasure of 
tlie principal. By its very nature, it is personal, 
neither traiislerablc nor assignable and depends, 
entirely on the agreement made with the prmcipal^ 
{Lobo and Tyabji, JJ.) Prkmji Damodar 0 . L. V. 
Govindji & Co. I.L.R. (1943) Kar. 40=211 I. 
C. 162 = 16 R.S. 162=A.LR. 1943 Sind 197. 

S, 200— Scoj)c — If exhaustive — Ratificatioa 
—Effect on third parlies, Thinnappa Chettiari/, 
Krishna Rao. [See Q. D.. i936*’-^o, Vol. I, Col. 
2287 ] 195 IX 329=14 R.M. 173=A.LR. 1941 
Mad. 6=(1940) 2 M.L.J. 726, 

- ^S. 202 — AppUcahiliiy ” — Agency coupled with 

interest Assignment^ oJ decree— Power of attorn^ Jy 
assignee to authorising agent to execute decree and to td» 
one half of the fruits of execution as remunerationr—Agenl 
to expend money and recoup it out of realisations — RevocaHli^, 
On 19 — ^7—1939, G, R. executed a power-of* 
attorney to one K, authorizing him to execute a 
mortgage decrees of which G.K. had become the 
a.ssignce. It provided, inter alia^ “you shall yourself 
bear the cost of exet^uting the said decree, and, if 
money has to be realised by filing a suit against the 
said S.M. Rao (original decree*holder) the cost df 
filing that suit also. Wc shall take accounts at the- 
end, take the amount of cost due to you out of the 
amount realised and you shall take one half and I 
the other half of the amount that remains. As in 
respect of the said amounts having to be realis^ 
by me, in reject of the said decree amount and in 
respect of my having obtained assignment, I have 
made you to incur expenditure and take trouble 
and realise, I shall not in respect of the said documents' 
receive without your permission any amount from' 
any person in any manner either amicably or throi^h 
Court. Nor will I do anything opposed to the steps* 
taken by you ....... I shall not for any reasph 

whatever cancel without your permission this authority 
which I have given to you, without paying the anibui^ 
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expended by you and without giving the aforesaid 
relief for your trouble.” 

Held) construing the documentj that its primary 
object was to recover on behalf of the principal the 
fruits of the decree and not to protect or secure any 
interest of the agent, and that latter part was purely 
incidental. The last portion contained express 
provision for the revocation of the power on certain 
terms. Hence, the power did not create an agency 
coupled with interest as contemplated by S. 202, 
Contract Act, and was not irrevocable although an 
action for breach of contract of the agreement would 
lie by V against C.H. {Mockett and Tahya Aliy JJ.) 
Palani Vann an v, Krishn.aswaj-h Konar. 1945 
M.W.N. 648=58 L.W. 479=(1945) 2 M L J. 
303. 

-S. 202 — Scope — Agency coupled with interest — 

What is — When irrevocable. 

S. 202, Contract Act, is wide in its terms ; but it 
makes no departure from the English Law. Under 
S. 202, as under the English Law, some specific 
connection must be shown between the authority 
and the interest, and there must also be an agreement, 
express or implied whereby the authority is given 
to secure some benefit which the donee is to obtain 
by reason of the authority. (Chagla, J.) Rama- 
ghandra Lalbhai V, Chinubhai Lalbhai. 214 I.C. 
42=17 R.B. 55=45 Bom.L.R. 1075=A.I.R 
1944 Bom 76. 

S. 206 — Termination — Authority of agent — Re- 
vocable or irrevocable — Construction of agency agreement — 
Insurance company — Appointment of chief agent — Commission 
on premium after termination of agency — Insurance Acty 
S, 44 — Applicability — Contract Act, S. 206 — Reasonable 
notice. 

The defendant, a Life Assurance Company, appoint- 
ed D.J.M. carrying on business as D.J.M, & Co., 
as its chief agent for Gujerat, on conditions, inter alia, 
that commission would be allowed to him on all 
premiums remitted through his agency by persons 
already assured before now and by those who might 
be hereafter assured through his agency or others, 
and that the premiums of persons assured through 
his agency should be always subject to his commission 
so long as they remained within the Province of 
Gujerat whether the premium be remitted through 
his offices or direct. The agency was to stand in 
the name of D.J.M. & Co., but D.J.M. alone was 
to be the recognised agent and was to be solely 
responsible and on his retiring or otherwise dis- 
continuing the work, the agency was to cease and his 
partner would have absolutely no claim under the 
agreement. Subsequently the firm of D.J.M. & Co., 
whose partners were D.J.M., C.H.M., and P.D.M., 
was recognised as the chief agents and the partners 
were acknowledged as the company’s agents. D.J.M. 
died and thereafter the agency was continued by the 
two remaining partners, who were the nephew and 
the eldest son of D.J.M. After the death of the 
latter and the retirement of the former for reasons 
of ill-health, the widow of D.J.M. wrote to the 
company, requesting that her two sons S and J 
(plaintiffs) may be recognised as partners of the 
firm along with herself and in 19 17, April, the com- 
pany informed her that sanction was given at a 
meeting of the Board to the plaintiffs coming into 
the firm as partners in connection with the com- 
pany’s agency. Subsequently by a written notice 
dated 14 — 9 — 1939, the defendant company informed 
the plaintiffs that they had resolved to terminate 
■the plaintiffs’ chief agency as from i — i — 1940. 
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The plaintiffs then brought a suit for damages for 
wrongful termination of the agency. 

Held, (i) that looking at the correspondence as a 
whole no irrevocable authority was either given or 
intended and that ihe authority on which the agency 
depended was revocable ; (2) that there was no 

express or implied term in the agreement between 
the parties that D.J.M. or his successors should be 
entitled after termination of the authority to com- 
mission on the renewal premiums on the policies 
previously taken out in their sphere of operation ; 
(3) that in the absence of a definite agreement, the 
commission did not continue, especially w^as this 
so if the payment was for ser^dees, for when the services 
ceased the commission ceased also ; (4) that the 
plaintiffs could not rely on S. 44 of the Insurance 
Act, as the firm of D.J.M. & Go., and their successors 
did not come within the category of persons to whom 
the benefit of S. 44 was given, viz.^ “an insurance 
agent ” ; (5) that the plaintiffs were entitled to a 
reasonable notice of termination under S. 206 of the 
Contract Act which should be held to be two years 
in the case. {Stone, C,J. and Kania, J.) Sohrabji 
Dhunjibhoy V. Oriental Go'vernment Security 
Life Assurance Co., Ltd. iX.R. (1944) Bom* 
637=17 R.B. 103=214 I.C. 305=46 Bom.L.R. 
279=A I.R. 1944 Bom. 166. 

S. 213 — Agent's liability to account — Agent unde 

suspicion or working under supervision of other agents-^ 
If relieved from liability to account. 

Where the defendant has been let into possession 
of property as agent of the plaintiff, it is not open 
to the defendant in a suit for accounts against him 
to challenge the title of the plaintiff (his principal) 
to receive the moneys which have been realised by 
the defendant who was appointed as the agent for 
this purpose by the plaintiff. The mere fact that the 
defendant is under a suspicion and is \vorking under 
thesuper\dsion of other agents deputed by the princi- 
pal would not relieve him from liability to account. 
An agent under suspicion or under supeivision is 
still an agent and must be held liable to account on 
proof ihzl pfima facie he has made realisations himself 
even in the period of suspicion or while subject to 
supervision. {Fazl AH and Manohar Lall, JJ.) 
Deb Prasanna Mukherjee v. Lakhi Narain Mandal. 
1941 P.W.N. 565=196 I.C. 641=14 R.P. 222= 

8 B.R. 67=A I R. 1942 Pat. 108. 

S. 219 — Brokerage — Right to — General and special 

employment. 

In order to found a legal claim for commission there 
must not only be a causal, there must also be a con- 
tractual relation between the introduction and ultimate 
transaction of sale. If a person has a general employ- 
ment to find purchasers for a certain party and there- 
after introduces a customer which results in several 
contracts, he will no doubt be entitled to his brokerage 
because he has implemented his contract by gi'ving 
the introduction. If on the other hand he introduces 
a customer for the specific purpose of effecting a 
particular transaction of sale and earns his brokerage, 
he is not entitled-to any further remuneration, however 
many contracts the parties may conclude thcrclificr. 
(Derbyshire, C.J. and McNair, JJ,) Standard Coal 
Co., Ltd. v, Valarshak. 46 C.W.N. 119. 

S. 219 — Brokerage — Right to — When arises— 

Sale of Land — Commission when payable. 

In the absence of a contract, the ordinary rule m 
broker’s commission in respect of a sale of land is 
payable only on the completion of a deed of coiw^- 
ance ; thebroker’sduty is to introduce a person willing 
and able to complete the purchase. Brokerage is not 
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payable imnictliately ; a mere contract of sale is and Krishnaswami Ayyangar, J.) 

brou'’'ht about by the broker. (Davis^ C.J. and Doctor & Go. I.L.R. (1945) IV 

0*Sullw(W, 7.) SuNDERDAs V. Tarasing. I.L.R. M.W.N. 520=:A.I.R. 1944 Mad. 

(1944) Kar. 42-216 I.C. 40=17 R.S. 49=A.L M.LJ. 122. 

R. 1944 Sind 168. ; — S. 230 — Applicability — Claim by purchase 

S, 219 — Agency contract — Coiisttiiction — Insurance — against auctioneer for refund of deposit when sale h ^ 

Contract between company and agent — ^^Co7npleted business’^ failed. See Autioneer — Position and Liabilitik 
— Agent convassing and bringing about policy acceptable of. 1941 A. W.R. (H.C.) 365. 

to company — Signing of policy brought about by another S. 230 — Contract by agent — Personal liabiUiy^ 

— •Right to commission — Test. Extent. ^ 

Where a contract of agency between an Insurance PcvPal,J . — The question whether an agent, who 

Company and an Insurance agent says that the agent made a contract on behalf of his principal, is to be 
is to place with the Insurance Company ‘‘completed taken to have contracted personally, or merely oa 
business’’ ofspecilied amounts in order to be entitled behalf of the principal, and if personally, what is the 
to commission, the expression “completed business” extent of his liability on the contract, depends on 
being explained in the contract iftself as meaning such what appears to have been the intention of the 
business as is accepted by the company and on which parties, to be deduced from the nature and terms of 
the first year’s premium hns been received in full, the particular contract and the surrounding circum- 
it must be held that the contract speaks of “c 'Ui- stances, {JSfasim AH and Pal, JJ.) Sukumari Gupta 
plctcd business” merely in order to exclude business v. Dhirendra Nath Roy. 197 I C. 869=14 R.C, 
that might come to nothing from the point of view 401=73 C.L.J. 356=A.I.R. 1941 Cal. 643. 

of the company, and the requirement that the agent S* 230 and Ajmer Taluqdar’s LoanRegu- 

is to place with the company “completed business” lation, S. 16 — Loan obtained by agent of Istimra^t 
docs not preclude commission in those cases in which under disability — Liability of agent. 
such business is substantially due to the work of the VVhere the kanamdar of an Istimrardar under 
agent, though its technical completion, such as disability borrowed money on behalf of his principal, 
the singing of the policy and so on may be actually there is no bar under the Ajmer Taluqdar’s Loan 
brought by another person and not by the agent. Regulation to a suit where the object for the advance- 
If it be found that the policy was the result of sound ment of the loan was nowhere mentioned. S. 230, 
canvassing done by the agent, he would be entitled to Contract Act, must be held to apply to the time when 
commission on it, although he may not have brought the liability was incurred and not to the time when 
about the signing, etc., of the policy himself, the suit was instituted. {M. R. Davies,) Ram 
(Harries, C,J, and Dhavle, J.) Satgur Das v. Pertap v. Dhuli Lal. 1941 A.M.L.J. 126. 

i^MBAY Life Assurance Co., Ltd. 201 I. C. 289= S. 230 — Organising agent with power to appoint 

15 R.P, 45=8 B.R, 784=23 Pat L.T. 318. selling agents and receive deposits — Payment of deposit 
— S. 219 — Constiuction — Agency — Commission agent to such organising agent — Ejffect — Insolvency of pmdpd 
•^Introduction of buyer to seller resulting in contract for — Liability of the organising agent 
sale and purchase — Undertaking to pm commission Where an organising agent of a company is allowed 

** after satisfactory^ expiry and conclusion of the business** to appoint selling agents and receive deposits from 
— Meaning of— Right to commission — When arises. them and appropriate those deposits against the 

The plaintiff, a commission agent, introduced the deposits made by him with the company, when he 
defendants, agents of a German manufacturing firm, receives such a deposit from a selling agent acts as 
to the management of a Cotton Mill K, and as a agent of the company and when he informs the 
result a contract was entered into under which the company that he has retained this amount as he was 
German Firm was to sell, and the cotton mill was to entitled to and asks the company to send a receipt 
buy two sets of cotton spinning machinery packed and for that amount and the company agrees to do so, 
delivered F.O.B. Hamburg. In consideration of the that is equivalent to an acceptance by the companyof 
same the defendants’ manager wrote a letter to the the deposit. On the insolvency of the company, 
plaintiff undertaking to pay the latter a sum ofRs. 6,000 the selling agent cannot sue the organising agent for 
after the satisfactory expiry and conclusion of the K. the recovery of the deposit made. (Grille and Pollack, 
business.” Subsequently, as the cotton mil ITT was not JJ.) Motiram Bholaram z;, Ramgopal. 1942 N. 
in a position to pay for the two sets of machinery con- L. J. 515. 

tracted for, further negotiations took place and a fresh — S. 230 — Presumption under — Scope of— Contrad 

contract was entered into under wjhich the raanu- made directly in name of foreign principal — Right of agetA 
feeturers were to supply only one set of machinery, to sue personally on contract 

and this contract was duly fulfilled. The plaintiff The presumption arising under S. 230 ( i) of the 
sued the defendants for Rs. 6.000 on the baisis of the Contract Act that an agent can personally enforce the 
letter written to lum by the defendants’ manager, contract entered into through him on behalf of a 
The defendants resisted the claim on the ground that foreign principal is one that canbe rebutted by^ evidence 
the first contract had not been carried through, but or by the circumstances of the case. It is in fact 
admitted their liability for Rs, 3,000 in respect of the rebutted when the foreign principal is, in writing 
second contract. made the contracting party and the contract is made 

that the words ** after the satisfactory expiry directly in his name. {Abdul Ohani and Subramanyi 
and conclusion of the K business,” in the letter of the Aiyar, JJ.) Venkxah & Bros. v. Gupta. 20 Mys. 
defendants’ manager, meant payment only after the L.J. 194. 

completion of the contract, and the “satisfactory S. 230 (3) — Applicability — Unregistered miort-^ 

e^iry and conclusion ” of that contract would take Contract entered into by member as agent of union—Smt 
place only after the goods had been shipped and the against union— Competency — Liability of signatory — C.R 
buyer had paid for them against delivery of the Code, 0. r, R. 8. 

shipping documents or of the goods ; and as that Where a member of an unregistered union of the 
contoct was not fulfilled the plaintiff was not entitled employees of a firm signs an agreement for and on 
to claim the full amount of Rs, 6,000. {Leach, C,J, behalf of the union, as its agent the union canno^tbe 


Chinnaswami n 

338=1944 

546=(1944)2 
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sued on such agreement or contract, and therefore 
the member who signs the contract can be proceeded 
against by virtue of S. 230 (3) of the Contract Act. 
The other members of the union cannot be sued and 
the procedure under O. i, R. 8, is not applicable to 
the case. {Somqpa, J.) Travancore National Bank 
SuBSiDLARY Co., Ltd. V, Tranabank Union. 209 I. 
C. 392=16 RM. 312=56 L.W. 325=1943 M. 
W.N. 450=:AJ.R. 1943 Mad. 530— (1943) 1 M. 
L.J. 425. 

Ss. 238 and 186 — Agent with implied authority 

— Fraud by him for his benefit — Liability of principal. 

The authority of an agent may, according to S. i86 
of the Contract Act, be expressed or implied. A 
principal is liable for the fraud of his agent acting 
within the scope of his implied authority, whether the 
fraud is committed for the benefit of the principal or 
for the benefit of the agent. {Grille^ C.J. and Piemeon 
J.) Bansilal Abirchand V. Kabulchand Asaram. 
I.L.R. (1945) Nag. 204=1945 N.L.J. 115=:A. 
I.R.T945 Nag. 121. 

S. 238 — Applicability — Fraud practised by agent 

— Absence of evidence as to whether principal was a party 
to the fraud — Agreement to sell by principal if affected. 

The provisions of S. 238, Contract Act, according to 
which a fraud or misrepresentation practised or made 
by an agent invalidates a contract into which the 
agent enters on behalf of the principal do not apply 
to a case where an agreement to sell a house is 
entered into between the vendor himself and the 
vendee and the deed of sale itself is executed by the 
vendor. There may be cases outside the scope 
of the provisions of S. 238 in which such fraud may 
invalidate agreement entered into by the principal. 
But where there is no evidence to show that the 
principal w’as a party to the fraud practised by the 
agent or that there was express authority to the agent 
to give the false information in question, an agreement 
followed by a sale deed executed by the principal 
himself to the vendee could not be avoided on the 
ground of the alleged false information having been 
given by the agent. (Allsof) and Verma, JJ.) Rama- 
CHAND a. Hira Lal. 1942 A.W.R (K.C.) 249= 
1942 A.L.W. 395=204 I.C. 141=15 R A. 313= 
A.I.R. 1942 All. 341. 

S. 239 — Business — Meaning. 

The word ‘business * in S. 239, Contract Act, is not 
used in the sense of an undertal^g of an industrial or 
commercial nature. Two doctors may form a partner- 
ship to treat patients. {Allsop and Hamilton, JJ.) 
Edulji Meharbanji Boyce v. Shyam Sunder 
Lal. IX.R (1943) A. 450=206 I.C. 530=15 
BA 528=1943 A.L W. 184=1943 A.L.J. 147 
=1943 O.W.N. (H.C ) 102=1943 O.A (H.C.) 
39=1943 A.W.R. (H.C.) 39=A.I.R. 1943 A. 
192 . 

■ Ss. 239 and 240 — Advance of money to person 

doing business in consideration of interest and share in 
profits — Xo risk to advances — Partnership — If constituted. 

Where all that is established by the evidence is that 
a person agreed to finance another in business in 
consideration of receiving interest on the monies 
advanced and a share of the profits of the business, 
that he was doing nothing else in common with that 
other to whom everything is left, and that there was no 
capital fixed, it cannot be said that there is an agree- 
ment to combine property, labour or skill in some 
business within the meaning of S. 239 of the Contract 
Act. There is therefore no partnership in such a 
case especially when the person advancing money 
never risks his advances in the business. The true test is 


CO-OPERATIVE SOCIETIES ACT 
(1912), S. 23. 

whether there is really a common business between the 
parties who claim to-be partners. Each of such par- 
ties must have the right to control the property the 
right to receive the profits and the liability to share 
in losses. {Abdul Ghani and Subramania Aiyar, JJ.) 
Bashettapppa V, Firm of Ghannaveerappa Kalya- 
NAPPA. 19 Mys LJ. 351=46 Mys.H.C.R. 234, 

■ S. 239 — Partnership — Firm — If can enter into 

partnership with another individual. 

There is nothing in S. 239 of the Contract Act to 
preclude a firm from entering into a partnership with 
another individual. {Abdul Ghani and Subramania 
Aiyar, JJ.) Bashettappa v. Firm of Ghannaveerappa 
Kalyanappa. 19 Mys. L.J. 351=46 Mys. H.C, 

R. 234. 

CONTRIBUTION — See (i) Contract act, 

S. 43 (2) Tort— Joint-Tortfeasors — Contjeubution 
Between. 

; — Co-defendants — Decree for costs - — Payment by om 

— Liability pother to contribute — Equities. 

When a joint decree for costs is passed against two 
defendants and execution has been levied against one, 
the latter is not entitled to claim contribution from the 
other when he has not contested the suit and no benefit 
has accrued to him from the defence made by the 
co-defendant. It is impossible to hold that the mere 
act of the Court in imposing a liability on all the 
parties to the contribution suit in inviUm creates any 
equity in favour of them inter se. An equity can only 
arise from some conduct and it must be established 
by the party who relies on it. {Henderson, J.) 
SuDHANSu Kumar Roy v. Banamali Roy. 49 C. W, 
N. 711. 

CONVERSION — See Hindu Law — Conversion. 
CO-OPERATIVE SOCIETIES ACT (II 
OF 1912) — See also Bengal Co-operative Societies 
Act (XXI of 1940) ; Bihar and Orissa Co-opera- 
tive Societies Act (VI of 1935) ; Madras Co-opera- 
tive Societies Act (VI of 1932). 

S. 2 (c) — Joint Hindu family — If can become 

member. 

There is nothing in the Co-operative Societies Act to 
prevent a joint Hindu family from becoming a member 
of a Co-operative Society. {Grille, C.J. and Xiyogi, 
J.) Kisanlal Kapurchand V. Co-operative 
Central Bank, Ltd., Seoni. I.L.R. (1945) Nag, 
677=1945 N.L J. 482. 

S, 23 — Period of two years — Mode of calculation. 

The period of two years mentioned in S. 23 of the 
Co-operative Societies Act is to run backwards not from 
the date on which the award of the liquidator is made 
but from the date of the dissolution of the Society, that 
is the date on which its registration was cancelled, 
{Tek Chand and Beckett, JJ.) Allah Yar v. Anjuman 
Imdad Garza, Basti Chah Kotwala Dakhli 
Jalalpur. I.L.R. (1942) Lah. 379=195 I.C. 
688=14 R.L. 83=43 P.L.R. 305=A.IR. 1941 
Lah. 284. 

S. 23 — Scope and applicability. 

The words ‘ the debts of a registered society as they 
existed at the time when he ceased to be a member 
occurring in S. 23 of the Co-operative Societies Act 
clearly refer to the debts due from the society to third 
persons and it is with regard to these debts that the 
liability of a past member has been confined in the 
section to a period of two years from the date of his 
ceasing to be a member and no further. The debts 
referred to in the section have no bearing whatcvc* 
to the debts of the outgoing members due to the 
society itself. {Torhe and Ghulam Hasan, JJ. ) Belahari 
Co-operative SociETy v. Purro Lal. 16 
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Iiuck. 658=193 r.C. 524=13 R.O, 466=1941 O. 
L.R. 297=1941 A.L.W, 299=1941 O.W.N. 404 
=1941 O.A. 285=1941 A.W.R. (Rev.) 236= 
AT R. 1941 Oudh 315. 

— S, 42 (2) — Contributory order — Power of Civil 

Court to examine if it is ultra vires the liquidator — Order 
when should he niaed. 

A Civil Court can examine the question whether a 
liquidator appointed under the Co-operative Societies 
Act has acted within his powers when he makes a 
contributoiy order. The relevant rule limits the power 
of the liquidator to make a, contributory order to 
a time posterior to the determination of the assets. 
He cannot make such an order until he has ascetained 
me assets. He cannot be regarded in law as having 
ascertained the assets where h<^ is in the course of 
realising the assets of the individuiu debtors and until 
the amount that can be obtained on such realisation 
is determined. Until then any contributory order 
made is ullra vires. These contributory orders arc 
exceedingly oppressive and should in fairness to the 
contributories and in the interest of the co-operative 
society movement generally, only be made as a 
last resort. [Stone, C J. and Myogi, J.) Harisa 
Rawatisa u. YAOLt Co-operative Society. 1941 
N.LJ.412. 

S. 42 (2) (b) and (5) — Order of liquidator 

assessing member’s contribution after liis complete dis- 
charge by Insolvency Court — If ultra vires — Power of 
Civii Court to refuse, execution. See Prov. Insolvency 
Act, Ss. 34 (2) and .\4 (2), 44 P.L.R. 376. 

S. 42 (b ) — Society in liquidation— Jurisdiction of 

Civil Court to entertain suit for Provident Fund nioriry in 
its hands. 

The Civil Court has no jurisdiction to entertain a 
suit against a Co-operative Society which has gone into 
liquidation for the recovery of Provident Pund money 
in its hands, in a case governed by the provisions of 
the Co-operative Societies Act. [EdgUy,J.) Ohatra 
Serampore Co-operative Credit Society v. Akloo 
Mahato. 49 C.W N. 164. 

— 'S. 42 (2) (e) — Debt due to Society — Power of 

liquidator to make order having force of decree. 

S. 42 (2) [e) of the Co-operative Societies Act does 
not give a liquidator power to make an ord cr having the I 
the force of a decree in respect of a debt due to a ' 
Co-operative Society in liquidation. [Beckett, J.) 
Co-operative Society, Tiiatiii Musalian v. Aq,il 
Hussain. 196 I.C. 688=43 P.L.R. 446=14 R. 
L. 176=AJ.R. 1951 Lab. 355. 

— - S. 42 (6) — Suit for declaration that Liquidators 

order of contribution is void — Jurisdiction of Civil Court. 

The Civil Court has no jurisdiction to entertain a 
suit for a declaration that an order of contribution 
made by a Liquidator of a co-operative society under 
S, 42 (2) [b) of the Co-operative Societies Act is null 
and. void on the ground that the Liquidator did not 
hold a proper enquiry as required by the rules, when 
it is not contended that the society in question had 
not been validly dissolved. [Edgley, J.) Meherdi 
Munshi V. Inspector, Co-operative Societies, 
Goalpara Circle. I.L R. ri943) 2 Csl. 186= 
215 I.C. 33=47 CW.N. 384=17 R.C. 50=A.I. 
R. 1944 Cal. 245. 

-S. 43, Rules under, Rule IS— Payment order 

of Registrar — Execution by Civil Court — Guardian for minor 
appointed by Registrar — Executing Court — If must apboint 
guardian— C.P. Code, 0. 32, R. 3 (5). 

No procedure is provided in R. 18 of the Rules 


ACT 


CO-OPERATIVE 

(1912 , S. 43 . 

the appointment of a guardian by a Registrar 
the summary proceeding and to extend it to tS 
execution in a Civii Court, which should by its verv 
nature be governed by the Civil Procedure Code 
As a matter of general policy, therefore, it would' be 
just that whenever an executing Court is approached 
to carry out the order of the Registrar and there are 
minors in the case, the execution Judge should act 
under O. 32, C.P. Code, and appoint a proper person 
to protect the interests of the minors concerned 
The legal aspect is also very strong. There is great 
force in the contention that O.32, R. 3 (5), C.p. Qo^g 
extends the operation of the order appointing a 
guardian to execution proceedings only if the guardian 
has been appointed in a “suit” and not otherwise. 
On this ground also, the appointment of a guardian 
by a Registrar in a summary proceeding is not covered 
by O. 32, R. 3 (5), C.P. Code, and O. 32 read with 
S. 14 1, C. P. Code, makes it compulsory that guardians 
of the minors shoultl be appointed by the execution 
Judge before he starts executing a payment order of 
the Registrar. [Almond, C.J. and Mir Ahmad, J.) 
Mahomed Asiiraf Kuan v. Noor-unnissa. AJR 
1945 Pesh. 39. 


-S. 43- 
^ Business of 


-Rules framed under R. 26 — ^ Dispute-^ 
a Co-operative Society ” — Meaning of— 


Dispute between Socieiy and its treasurer-member— Jurisdictm 
of Registrar to decide. 

A “dispute” within the meaning of R. 2 6 of the 
Rules framed under S. 43 of the Co-operative Societies 
Act arises, wlicn a demand made for payment of a 
debt is not immediately paid and cannot be recovered 
without recour.se to law. The expression “the busi- 
ness of a Co-operative Socieiy” occurring in R. 26 
is not restricted to the dealings with the members of 
the Socieiy only but it includes business which the 
Co-operative Society is under the law empowered to 
transact. Where a joint Hindu family is in its 
corporate capacity a member of a Co-operative 
Society and also its treasurer, it cannot exonerate 
itself from the liability arising in its capacity as 
treasurer by discarding its character as member. M 
member of the Society, it is bound to fulfil the obli- 
gation which it has undertaker as treasurer of the 
Society and in that sense a dispute relating thereto 
can well be treated as a domestic dispute between 
the member on the one side and the Society on^ the 
other. The Registrar of the Co-operative Societies 
has, therefore, jurisdiction to decide that dispute. 
[Grille, C.J. and Mfogi, J.) Kisanlal Kapurchand 
V. Co-operative Central Bank, Ltd., SeonIi 
I.L.R. (1945) Nag. 677=1945 N.L.J. 482. 

S. 43 — Rules framed under R. 33 — Recovery cp 


money due under award — Power of Deputy^ Commiss^f 
to sell property covered by award without previous attaeknird 
— C.P. Land Revenue Act, S. 128. - 

Under R. 33 of the Rules framed under S. 43 ^ 
the Co-operative Societies Act, thc^ Deputy Gomm^ 
sioner cannot sell any property specified in the awara 
by force of the award, as a Civil Court can. All thatne 
can do under that rule is that he can recover aiiy 
sum falling due under the award ” as an 
land revenue. Accordingly he is not empowered to 
deal with the property covered by the award excep 
under the powers conferred on him under S.^ 120 oy 
G.P. Land Revenue Act, Under this sect^, 
if the award does not create a charge on the poperty^ 

« ^ ^ ^ , he can only sell it if he first attaches it, with the 

trained under S. 43 of the Co-operative Societies Act, 1 qucnce that any one who purchases it heiorc 
fortheconductingoftheinquiryeitherby the Registrar/ attachment is protected. [Bose, J.) NiRAi^d-w 
or by the arbitrator. It would be unsafe to rely on I Simaria Go-operatiVe Society p-Binaivati. ■i*<“*^* 
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(1945) Nag. 651=1945 N.L.J. 5lO=AJ.R. 1945 
Nag. 281. 

S. 43 and Bengal Government Rules, 

R, 25 — Mon-compliance with rule — Loan, if invalid. 

R. 25 of the Rules framed by the Bengal Govern- 
:ment which requires the Co-operative Societies to 
inform the Registrar appointed under the Co-operative 
Societies Act whenever a loan exceeding Rs. i,ooo is 
granted, is a sort of departmental rule the breach of 
which would be a matter between the particular Co- 
■operative Society and the Registrar but would not 
make the loan given to be an invalid one nor a loan 
not given by a Co-operative Society. {Mitier and 
Blank, JJ.) Amal Sankar Sen v. Dacca Co- 
operative Housing SocrnTY. Ltd. 49 C.W N. 377 
=AI.R. 1945 Cal. 350. 

Ss. 43 and 44 — Powers of Registrar — Award if 

~€an he both against society as well as against the members 
— Sale in execution — Qiiestioning. 

The Registrar of Co-operative Societies has the 
power under the rules and regulations made under 
the Co-operative Societies Act to pass an award not 
only against a society but also against its members 
individually. A consolidated award both against 
the society and its members mentioning all the 
members though it may be irregular in form is not 
invalid. Its validity could be questioned by a judg- 
ment-debtor and when not objected to by him, 
at cannot be raised after a sale in execution of it. 
(Miyogi, JJ) Co-operative Central Bank, Ltd. 
Malkapur V. Narayan Ramjee Kunbi. I.L.R. 
(1942) Nag. 685-. 202 I.C. 512=15 R.N.85= 
1942 N L. J. 462=A J.R. 1943 Nag. 7. 

S, 43 — Rules under R. 22 — ^Award — ^Execution 

— sLimitation — Starting point. See LiiflTATiON Act, 
Art. 182. IX R. (1940) 2 Cal 460. 

S. 43 (1) — Rules under — Award by Registrar 

relating to mortgagee in favour of society — If mortgage 
decree — Claims of priority — Power of Registrar to decide. 

An award relating to a mortgage in favour of a 
'Co-operative Society made by the Registrar under the 
Rules made by the Local Government under the 
provisions of S. 43 ( i ) of the Co-operative Societies 
Act, can in no sense be a mortgage decree. The 
Registrar has no power to decide disputed claims 
■of priority or to make a decision which in any way 
-affects the rights of other persons interested either 
in the mortgage security or in the equity of redemption. 
{Henderson, J.) Satish Chandra Nag v. Silcshar 
Co-operative Town Bank, Ltd. IX.R. (1941) 2 
Cal. 551=201 I.C. 585=15 R.C. 246=A.I.R. 
1942 Cal. 290. 

S. 43 (2) (g) and Rules under — Power of 

Co-operative Bank to suspend accountant — Accountant, if 

officer^* or servant — Rights between Bank and its servants. 

A Co-operative Bani has no power to suspend an 
■accountant of the Bank. An accountant h^ no power 
to give any direction in regard to the business of the 
Bank and he is, thus, not an officer within the meaning 
•of S. 2 (d) of the Co-operative Societies Act ; he is 
merely a servant of the Bank. There is no statutory 
provision in the Act empowering the Bank to appoint, 
■suspend or dismiss its servants. Nor has any rule 
been framed by the Provincial Government empower- 
ing the Bank to do so. As no power has been con- 
ferred on the Bank to appoint an accountant either 
under the Act or the rules framed thereunder, S, 16 
of the General Clauses Act, which provides that a 
power, conferred by an Act on any appointing autho- 
Tity, to appoint a person includes a power to suspend 
or dismiss him, has no application. The rights bet- 
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ween the Bank and its servants are regulated by the 
ordinary law of master and servant. {Sen, /.). 
Co-operative Central Bank, Daryapur v. Trimbak. 
I.L.R. ( 1945) Nag. 457=1945 N.LJ. 221=A.I. 
R. 1945 Nag. 183. 

S.43 (2) (1), R.22 {!)— Applicability— Conai^ 

tions — Suit by assignee from Co-operative Society to recover 
loan — If barred. 

Before R. 22 ( i) of the rules framed under S. 43 
(2) ( i) of the Co-operative Societies Act can apply, 
two conditions must co-exist; (i) the dispute must 
touch the business of the registered Society and (2) the 
dispute must be one between members or past members 
of the Society, or persons claiming through a mem- 
ber or past member inter se or the dispute must be one 
between a member or past member, or persons so 
claiming on the one hand and the committee or any 
officer of the Society on the other. Where a Co-opera- 
give Society assigns to the plaintiff who is a non- 
member, a loan advanced by it to the defendant, 
a suit by the plaintiff, for the recovery of the loan 
from the defendant is not excluded from the juris- 
diction of the Civil Court by the provisions of R. 22 ( i) 
as neither of the conditions mentioned above are 
fulfilled. {Sen and Das, JJ.) Panchanan Banerjee 
V. Nirmal Chandra. 50 C.W.N. 7. 

S. 43 (2) (1) and R. 115 of Rules (U.P.) 

framed under — Strict construction — Necessity — 
Personal decree against alleged representative of a 
past deceased member — If can be passed — Power of 
Civil Court to set it aside. Arya Co-operative 
Bank Society y. Smv Charan. {See Q..D., 

VoL. I, Col. 23 12. ] 192 I.C. 337=13 R A. 309. 

CO-OWNERS, CO ■‘SHARERS— Abandonment- 
Presumption — One of brothers left in possession of property 
— Others taking no interest in it Evidence Act, S. 114. 

Where four brothers lived together for a short 
time and then three of them went away leaving 
their cider brother in possession of piece of 
land out of other property belonging to their parents, 
and from that time they had not taken the slightest 
interest in the land and their elder brother had been 
in fact using it as if it were his very own, 

Held, that the Court might presume from these 
facts that the three brothers had abandoned their 
claim to the property and that the eldest brother was 
asserting his exclusive right to it. {Mackn^, J.) 
Maung Po Hlaing y. Po Nyi. 195 I.C. 234=14 
R.R. 34=A.I.R. 1941 Rang. 111. 

Admission to tenancy by one — If binds the others. 

Where in a compromise of a suit filed under S. 180 
of the U. P. Tenancy Act by one of the two recorded 
co-sharers, a person is admitted as a hereditary 
tenant, it would not bind the other co-sharer who 
was not a party to it. Where the land is not the 
severalty of the j>laintiff in that suit, the plaintiff 
could not by himself admit any body to the 
tenancy. {Dihle, J.M.)_ Shanker Lal v. Subedar 
Anchha Ram. 1944 R.D. 592=1944 A.W.R. 
(Rev.) 308. 

Adverse possession — Ouster — Facts justifying in- 
ference. 

The ancestors of the parties were co-sharers. 
Though the title of the ancestor of one set of co- 
sharers to a half share was recognized at the first 
settlement it was only the other co-sharers who were 
in possession thereafter continuously. It was only 
their names that appeared in the Khewat at the second 
and third settlements exclusively. They alone had 
effected some transfers of property to which no objec- 
tion was raised by the other set of co-sharers. 

Held, that under the circumstances the co-sharers in. 
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possession had established ouster to the knowledge of 
the other set of co-sharers and their possession was 
hostile and amounted to a dear denial of the title of 
the co-sharers not in possession nor in participation of 
the routs and profits of the property. [Ghulam Hasan, 
J^.) CiiANni u. AnantBali. 19 Luck. 216=212 I. 
C. 555=16 R.O. 290=1943 O.W.N. 274=1943 

0. A. (C.C.) 205=A.LR. 1943 Oudh 398. 

Adverse possession — Starting point Evidence of \ 

ouster — Withdrawal of application for correction by party 
whose ?mmc was removed. 

Where a co-sharer whose name is removed applies 
for correction of record but withdraws it and takes no 
further steps in tlic matter for over 12 years thereafter 
the co-sharer in exclusive possession prefects his title 
by adverse possession as against the other co-sharcr. 
From the witlidrawal it must be assumed that tlic 
correction was oppo.sed by the co-sharer in possessioii 
and hence his adverse possession must be taken to 
iiave started from tiic date of the withdrawal. 
(Sathe,S.M.) Shy am Singh u. Ram Kumar Singh. 
1945 R D. 134- 1945 A.W.R. (Rev.) 70. 

^Adverse possession — What will and what will 

not constitute — Possession of one — Nature of. Haider 
Hussain v. Subhan Khan. Q,.D., 1936-40, Vol. 

1, Col. 2535.] 191 I.C, 602=13 R.A. 238. 

Collection of rent by one in the absence of lamhardar 

— Right to costs of collection — Liability to account to others. 

Where in the absence of a lambardar a co-sharcr 
collects rent for the others, he is entitled to a reasonable 
cost for collection. Where he collects more than his 
share of the profits, he must surrender to the non- 
collecting co-sharer more than the excess in the 
collections over his own share in the demand. 
[Bennet, J.) Nathu Lal v. Din Dayal. 220 I-C. 209 
=1944 O W.N. 199=1944 O.A. (C.C.) 130 (2) 
=1944 A.W.R, (C.C.) 130 (2)=AJ.R. 1944 
Oudh 285. 

Common land — Co-sharer landlord in sole possession 

of land by mutual arrangement — Implied authority to 
settle tenants. 

Per Fatlj Alt, C.J. and Cketterji, J. — Where the 
co-sharers are by mutual arrangement among them- 
selves in possession of separate portions of the lands 
of the estate, then from the manner in which these 
co-sharer.s deal with the respective portions in their 
respective possession, a Court of fact may presume 
that each of them has been authorised by the other 
co-sharers to represent them for ordinary details 
of management in dealing with the portion of the 
estate in his separate possession including the settling 
of raiyats upon the lands of that portion for conven- 
ience of cultivation. If it appears, for example, that 
-each co-sharer has been settling tenants upon the 
lands in his possession to the knowledge of the other 
co-sharers and without any objection or protest by 
them, the authority may be readily presumed. 
Similarly the authority may perhaps be presumed in 
certain special cases if the settlement is evidently for 
the benefit of the entire estate and is one which the 
other co-sharers would have readily assented to 
if they had been in direct possession of the land settled. 
But at the same time it is to be remembered that the 
right of being in khas possession of lands appertaining 
to the estate is one of the cherished rights of the land- 
lord and the induction of occupancy raiyats on 
them or leasing them out to persons who will by 
operation of law automatically acquire occupancy 
rights therein may amount to a serious curtailment 
of that right. Where therefore there is no express 
authority given by the co-sharers for settlement of 


land to persons who may acquire occupancy risW 
therein, the courts will require very strong and coeei^ 
circumstances to enable them to presume thaf 
the co-sharcr who had inducted such a person unoiv 
the land had authority on behalf of the other co- 
sharers to do so. ■ • J 

Per Sinha, J.— The mere fact fact that a co-sharer 
landlord has been in sole possession of certain land 
for convenience or by mutual arrangement amongst 
the co-sharer landlords is not sufficient to raise an 
inference that he has implied authority to settle 
tenants upon the land for convenience of cultivation 
This is so both on general principles and on a proper 
construction of the provisions of the Bihar Tenancy 
Act. {{Fazil All, C.J., Cketterji and Sinha, 77) 
Kaniz Fatima v, Hossainuddin Ahmad. 22 Pat 
382=207 I.C. 353=16 R.P. 21=9 B.R 401-- 
1943 P.W.N. 161=24 P.L.T. 175=A.IR IQ4I 
Pat. 194 (F.B.). 


Ltommon lanci — Exclusive possession by one in 

defiance of the rights of others — Claim to compensation 
by others — Maintainability — Limitation — Limitation 
Act, Arts. 109 and 120 — Compensation— -Basis of 
calculation — Rental basis or produce basis. Raj 
Ranjan Prasad Sinha v. Khobhari Lai, 
fSeeQ.D., i936-40> Vol. T, Col. 3322.]. 20 Pat 
162=192 I.C. 456=13 R.P. 478=7 BR. 425= 
AIR. 1941 Pat. 90. 


Co-tenants — Ancestral holding — Loss of right 

— ^Absence of proof of abandonment or adverse 
possession. Risal Singh i;. Baldeo Singh. [iSw Q. 
D., 1936-40, Vol. I, Col. 3322]. 1941 O.A. (Supp.) 
76=1941 A.W.R (Rev.) 88. 

Co-tenant — Possession of one — jN’ature of— ‘Rights 

of others. 

The possession of one co-tenant means the pos» 
session of all the co-tenants unless the possession of the 
former is openly adverse to the other co-tenants. 
(Satke, A.M.) Ram Sahai v, Doongar Singh.. 
1941 R.D. 892=1941 A W.R. (Rev.) 1081 (1)= 
1941 O.A. (Supp,) 871 (1), 

Ejectment of trespass — Suit for by one co-sharer-^ 

Maintainability. 

In a suit by some co-owners to eject certain tres- 
passers on the co-owners^ property, the non-joinder 
of the other co-owners does not vitiate the suit. To 
eject a trespasser one co-owner is at perfect liberty 
to institute an action. {Davies. J.) Wazira v. Mana. 
1943 AM.L.J.78. 


-Ejectment suit — Ijmal property— Person ^ 


upon land against will of one co-sharer hut with consent 
if another co-sharer — Right of former to eject intruder. 

It has long been settled that one of several co-sharers 
of Ijmal property may partially eject a person who 
intruded upon such property against his will though 
with the consent of another^ co-sharer,^ by obtainiM 
a decree for possession of his share jointly with the 
intruder. {Barries, C. J. and Dhavle, J.) ^ 

Bijaya Prasad Singh v. Ramjiwan Ram. ^2^ lb. 
769=15 R P. 11=8 B.R. 727=23 Pat. L.T, 294 
=A T T?. 


-Exclusive possession of common land by one 


in defiance of rights of others— Compensation to- 
excluded co-sharers — Right to interest on— Mesne- 
profits — Distinction. Raj Ranjan Prasad Sin^ ^ 
Khobhari Lax. [5^^ Q,.D. 1936-40, Voi« I, Oou 
3322 .] 20 Pat. 162=192 I.C. 456=13 R.P. 478 
=7 B.R. 425=A.I.R. 1941 Pat. 90. 

■Joint land — ^Dealing by one — binds all or. 


amounts to ouster — Co-sharers allowing one to renuwx 
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in possession for some time — If lose right to claim 
partition — If amounts to ouster. Harihar Prasad 
Singh, v, Hitlal Singh. [See Q,.D. i936"40> Vol. I, 
Col. 2330.] 192 J.C. 502=:i7 B.R. 472~13 R. 
P. 491. 

Joint land — Ejectment of trespasser — Suit by one 

co-owner without joining others — Maintainability. 

One of several co-owners is entitled to maintain 
an action in ejectment against a trespasser on the joint 
property without making the other co-owners parties 
to the action. {Agarwala, J.) Sambhu Gosain 0. 
PigariMian. 193 I. C 253=13 R.P. 561=1941 
P.W.N. 497=7 B R. 520=A.I.R. 1941 Pat. 351 

Joint lease — Suit by one of the co-lessors for his 

share of rent — Maintainability. 

Where there is a joint lease, one of the co-lessors 
cannot maintain a separate suit against the lessee 
for his share of the rent. But this principle has no 
application to a case where the share due to a co- 
lessor has already been paid and a suit is brought by 
the other lessor for his share of rent due and such a 
suit would be maintainable. [Mulla and Torke, JJ.) 
JoTi Bhushan Gupta v. B. N. Sarkar. I.L.R. 
C1945) All. 165=A.I.R. 1945 All. 311. 

Joint property — Division under unregistered 

deed — Deed inadmissible — Co-owner in possession 
disturbed by another co-sharer — Remedy — Suit in 
ejectment — Maintainability. See Registration Act, ! 
S. 17 (i) (b). (1941)2M.L.J. 707. 

Joint property — Mode of enjoyment — Common 

mil — Power of Court to alter existing mode of enjoyment 
and prescribe another — Matter to be decided in suit itself 
and not in execution. 

At a division of properties among three brothers a 
well was reserved in common. There were two 
picottas or baling stands for baling out water from 
that well. The plaintiff, who was one of the sharers 
entitled to ^ share in the well, wanted to construct 
a separate baling stand for his own use in another 
place, on land exclusively belonging to him. The 
lower appellate Court gave him a decree allowing him 
to put up a new picotta subject to the condition that 
in execution the turns should be fixed by having a 
Commissioner appointed. It was^ urged in second 
appeal that the existing mode of enjoyment of the well 
by the several co-sharers could not be interfered with. 

Held, (i) that in a case where partition was not 
feasible or possible as in this case, the Court had un- 
doubtedly a right to prescribe the best method in 
which the well could be enjoyed by the parties, 
and it was open to the Court to prescribe a better 
method of enjoyment in modification of the existing 
mode of enjoyment ; it was consequently open to the 
Court to permit the plaintiff to have a separate picotta 
at the same time fixing the turns during which each 
sharer could bale out water from the common well ; 
(q) that the Court should, however, enquire into the 
best method of enjoyment and decide the same in 
the suit itself and not leave it to be dealt with in exe- 
cution. (Somayya, J.) Lingappa Goundan v. Rama- 
swAMi Goundan. 1945 M.W.N 337=58 X».W. 
292 (2)=A.I.R. 1945 Mad 244=Cl945) 1 M.D. 
J. 347. 

— _-joint tenants or tenants-in-common — Possession 
of one — When adverse to the rest. See Adverse 
Possession — Co-owners. 43 Bom L.R. 971. 

— - — — Land revenue — A rrears of^Payment by lambardar 
^^harge, if created — Right to interest. 
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sharer or the patti lambardar and in such cases he is 
entitled to charge interest. (Myogi and Gruer^ JJ-)- 
Gulab r. Bindraban. I.E.R. (1941) Nag. 474= 
197 I.C. 327 = 14 R.N. 163=1941 N.L.J. 311= 
A.I.R. 1941 Nag. 245. 

Leave by one — Right of another to dispossess lessee,,. 


There is nothing to warrant the supposition that in 
Oudh an ordinary' agricultural lease must be granted 
by all the co-sharers in the village or patti as the case 
may be. Hence where a lease is granted by one out 
of several co-sharers, another co-sharer who has not 
joined in the lease has no right to come and dispossess 
such a lessee for the lease is a valid one and the lessee 
acquires tenancy rights under it. (Sathe, A.M,) 
Jiwan Lal 0. Nizamul Hao. 1941 O.A. (Supp.) 
806=1941 A.W.R. (Rev.) 932=1941 R.D. 921. 

—Lease of specific plots — Validity — exclusive 

possession — J^o partition.^ 

Where the property is joint and there has been no 
partition in the village, if a co-sharer who is not in 
exclusive possession of the plots in question purports 
to transfer a specific area in the plots in question by a 
perpetual lease authorising the lessee to take pos- 
session of that area and to exercise all conceivable 
rights over the same, the lease is void and inoperative. 
(Ghulam Hasan and Madeley, JJ.) Debi Prasad Singh 
V. SuRjAN Singh. 195 I C 597=14 R.O. 107= 
1941 A.W.R, (Rev.) 699=1941 R.D. 747=1941 
O.E.R. 604=1941 O A. 711=1941 O W.N. 989. 
■Mesne profits’— Suit by one for share of profits 


collected by another — Right to interest from date of collection 
— Rule, 

In the case of co-owners, where one is left in charge 
of the common property and makes the collections of 
the profits, there is no liability on the part of such 
co-owners to pay interest on another’s share of the 
profits from the date of collection. A co-sharer who 
sues for his share of the profits can get interest only 
from the date of suit. {Somayya, J.) Chinnasams 
Battar V. Ramasami Pillai. 216 I C. 218=17 
R.M. 213=1944 M.W.N. 116=A.I.R. 1944 
Mad. 153=(1943) 2 M.L.J. 653. 

■Oudh — Liberty to lease by one — Conditions necessary 


to make lease valid. 

In Oudh a lease could be executed in favour of _a 
tenant by one out of several co-sharers. But for this 
purpose a co-sharer must be himself in possession 
of the land before he can lease it. A lease given in 
respect of land in the effective possession of another 
co-sharer cannot be valid when the alleged lessee 
does not even obtain possession in pursuance of the 
lease. {Shirrejf, S. M. and Salhe, J.M.), Ghisaj 
Teli 0. Sheo Murat Misir. 1942 U.A. (Supp.) 
293=1942 R D. 594=1942 A.W.R. (Rev.) 267 
=1942 O.W.N. (B.R.) 477. 

Partition — Adjustment of rights and liabilities— 

Dufy of Court — Suit by owner of 1/4 share for partition and 
possession — Defendant owning 3/4 share and holding 
gage over whole — Form of decree — Liability of plaintiff 
to proportionate pari of mortgage debt. 

In a suit by co-owner of an one-fourth share for 
partition and recovery of that share against the 
owner of the remaining three-fourths who was alp 
a mortgagee of the suit property as well as of certoin 
other properties, it is the duty of the Court to adjipfe 
the rights and liabilities inter se between the parties 
and to determine the shares on such adjmtment. 
The plaintiff cannot claim and cannot be given an 


A lambardar or sadar lambardar wbo pays arrears j unconditional decree without being obliged at the 
of land revenue on behalf of his defaulting co-sharers same time to pay a proportionate part of the mortgage 
acquires a charge on the share of the defaulting co- I debt. To ignore the liability of one of the parties 

Q, D. 1—98 
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‘to the other or others and proceed merely to effect 
■ a division without regard to it, is to ignore the very 
character of the suit and the nature of the relief 
which the Court is bomid to grant. There is no 
distinction between a case of co-owners and a case of 
members of a Hindu joint faniily in this respect. The 
ifact that the in:)rtgagc does not confer upon the 
mortgagee a right to possession is immaterial, when 
'xhe suit is one for partition calling for the adjustment 
of mutual rights and liabilities. (Leach^ C,J. and 
Kdshnaswami Ayyangar^ J.) Anantanarayana Iyer 
z?. SiVARAMA Krishna Iyer. 56 L.W. 44=1943 
M.W.N. 96=209 I.C. 330=16 R.M. 306=A.I. 
R. 1943 Mad. 370=(1943) 1 M.L.J. 100. 

— Partition — Land subject to raiyati tenancy created 

by one co-sharer allotted to another — Occupancy rights 
aeguired by tenant — If can be claimed in respect of original 
Mding. 

A co-sharer to whom a parcel of land has been 
alloUcd by a decree for partition docs not take it 
subject to a raiyati Jama created by another co-sharer 
without his concurrence when the land was the 
joint property of the co-sharers, when there is nothing 
to show that the land has been allotted to him as 
raiyati land and rated as such. On partition the 
tenancy itself is transferred by operation of law to 
the land allotted to the other co-sharer who created 
it, and any occupancy rights acquired by the tenant 
in the original holding could attach only to the land 
to which the tenancy is so transferred. {jBiswu\ J,) 
Der END ra Nath Biswas v, Umksh Chandra Mandaf.. 
I.L.R. (1942) 1 Cal. 408=202 I.C. 635=15 R. 
C. 377=46 Cal. W.N. 904=A I.R. 1942 Cal. 
513. 

— " — Pattitlon — Mining area — Guiding principle. 

In effecting partition, compactness is no doubt a 
very important element but in the case of mining 
•areas where mines have been opened and developed 
by different co-sharers at considerable cost and labour, 
it is fair and just that more importance should be 
.attached to present possession than to compactness, , 
But this will not prevent the Commissioner from ! 
‘exercising his discretion in making the allotments 
as fair and equitable as possible. (Pazl AVu C.J. and 
Chaiterjiy J.) Traders and Miners, Ltd. v. Dhirend- 
iiA Nath. 23 Pat. 115=A.I.R. 1944 Pat. 261. 

— — p — Partition — Part owner of proprietary interest 
having also partial mokarrari interest — Right to sue 
other co-sharers for partition. See Practice — Parti- 
tion Suit. 24 Pat. 193. 

— ' ‘ Partition — Division of portion of joint estate — 
Presumption. 

The presumption that where one portion of a joint 
-ostate ha« been divided, the whole of it has been 
divided, is merely a presumption of fact and depends 
'<m the particular circumstances of each case. (A Irmnd, 
J'C.) Mian Sharif Gul v. Said Gul. 196 
LC. 444=14 R. Pesh. 30=42 Cr.T. J. 872=A.I. 
R. i941Pesh,65. 

; Partition — Suit for — When and when not main- 

tamable. 

Per Mitter, J. — ^As the scope and object of a suit for 
partition is to convert the joint possession of the 
co-sharers into possession in severalty, it is essential 
that the plaintiff should at the date of the institution 
of the suit be in possession of the joint property either 
actually or constructively. If at that material time 
he IS m actual possession of a part of the joint property 
or if he be not in actual possession of any part of the 
property but his co-sharer, the defendant is, and 
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for his co-sharer’s possession in such a case is construe, 
lively his possession. But if he was not at the date of 
the suit in actual possession of any item of the properties 
claimed as joint and the defendant is in actual pos- 
session of the whole on the assertion of a hostile title 
known to the plaintiff, a suit for partition is not 
maintainable, but a suit for possession, either joint 
possession or possession after partition must be 
brought. (Mitter and Khimdkar, JJ.) Mahomed 
Hashim Ali Khan v. Iff at Ara Hamidi 
200 I C. 392=15 R.C. 7=46 C.W.N. StiS 
C.L.J. 261=A.I.R. 1942 Cal. 180. 

Payment to one — Effect. 

Payment to one co-sharer is in law a payment to all 
thc^ co-sharers. One co-sharer’s possession is pos. 
session of all co-'sharers. (Vyas, J.) Wazir Alu, 
Abdul Kadar Sheik. 1945 A.iViX.J. 37. 
Possession 


of ^ one— Effect of— Common proper^ 
owned by manager of joint faniily and member of separated 
branch — Possession by junior member of joint family and 
admission by him — Effect on right of other co-owner. 

Where the co-owners of common property are a 
manager of a joint Hindu family and a member of a 
separated branch of the family, possession by one of 
the junior members of the joint family is the pos- 
session of the manager of the family. The possessions 
by such junior member or any admission by him 
I of the right of the co-owncr cannot enure for the 
i beuclit of the latter and can give the other co-owner 
j no advantage when the manager denies or in any 
‘ case has not been proved to have admitted the other 
1 co-owner’s rights. (LobOi J.) Khem Chand v, 
IDayaram. I.L.R. (1940) Kar. 534=194 I.C, 
137=13 R.S, 249=A.I.R. 1941 Sind 50. 

Pyljjate partition — Legal effect i if different from 

partition by Court — Co-sharer in exclusive possesmn— 
Gift by — Competency — Rights and remedies of others, 

A private partition is not unknown to law. So far 
as the legal effect is concerned there is in principle 
no difference between a private partition and one by 
Court. Hence a co-sliarer in exclusive possession 
for a long time of certain property under a private 
partition is quite competent to make a valid gift of it. 
While the exclusive possession enables a co-sharer 
to transfer it, it does not deprive the other co-sharera 
of the title to the plots in question and they can 
obtain a declaration to that effect. {Wali-ulm and 
Sinha, JJ.) Sada Nand v. Sher Singh. I.L.R 
(1945) All. 159=1945 A.W.R. (H.C.) 42=1945 
O.W.N. (H.C.) 59=1945 A.L.J. 106=1945 A. 
L.W. (H.C.) 59=A.I.R. 1945 All. 153. 

Recognition of title at first settlement — Possession 

with other co-sharers — Effect on title. 

The ancestors of parties were co-sharers. Though 
the title of the ancestor of one set of co-sharers was 
recognised at the first settlement the other co-sharers 
alone were in continuous possession of the property. 
Held, that the title recognised at the settlement 
be held to subsist all through unless it was extinguished 
by adverse possession on the part of the other co- 
sharers. (Ghulam Hasan, J. ) Ghandi v. Anant 
19 Luck. 216=212 I.C. 555=16 R.0. 290=1943 
O.WN. 274=1943 O.A. (C.C.) 205=A.I,E. 
1943 Oudh 398. 

Remdy — Smt hy one for trespass-^ompeUn^/^ 

Alleged partition not proved as deed unregistered— Reme(^ 


Unregistered document — Use of — Proof of partition by 
other evidence — Permissibility. /. t* j • ‘ t 

Where a deed of partition in respect of 
xa, axiu j family properties is inadmissible for want t>f .j. 
there is no ouster, the suit would be maintainable, tion the Court can only regard the property as stui 
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-Right of suit — Suit against trespasser. 


It is well-established law that one co-sharer of 
property can maintain a suit against a trespasser 
without impleading all the other co-sharers. {Almond, 
J.C.) Mahomed Yunas z>.Jahan Sultan. 198 1. 
C. 803=14 R. Pesh. 76=A.I.R. 1942 Pesh. 9. 

-Rights inter se — Claim for joint possession^ with 
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belonging to the joint family. The co-owner in sole 
enjoyment cannot in such a case maintain a suit for 
trespass against the other co-owners who had disturbed 
his possession. He can only bring a suit for partition 
of all the properties owned in common or for joint 
possession with his co-owners. It cannot be said that 
•an agreement which cannot be proved for want of 
registration can be proved by other evidence. All 
that can be said is that an unregistered deed may be 
examined to see under what circumstances a person 
came into possession. {Leach, C.J., Wadsworth and 
Krishnaswami Ayyangar, JJ.) Ramayya v. Achamma. 

I.LR. (1945) Mad. 160=216 I.C. 255=17 R. 

Ivl. 214=57 L.W 472=1944 M.W.N. 612=A.I, 

R. 1944 Mad. 550=(1944) 2 M.L.J. 164 (F.B.). 

* Right of-— Grant of occupancy rights by co-sharer 

in respect of his undivided share, 

A joint owner can, before partition, grant occupancy | 
rights in respect of his undivided share without the j 
consent of the other co-sharers. The fact that the 
grantees are tenants-at-will of the whole of the pro- ' a garden in a plot — Right to put up a building therein— 


one in exclusive possession of a portion — Maintainability. 

Where without demur or protest from the other 
co-sharers, one of them has been using a portion of 
the land owned in common with the rest in a proper 
and husbandlike manner for 5 years at least and has 
not been raising any plea of adverse possession as 
against the others or denying their title, it is not 
possible to give a decree for joint possession in favour 
of any of the others, in respect of such land. {Bajpai, 
J.) Jagdish Shankar v. Janki Singh. 1942 A.L. 

w. 592. 

Rights inter se — Decree entitling one to maintain 


prietary body is immaterial. {Monroe and Abdur 
Rahman, JJ.) Ralla v. Dina Nath. 209 I.C. 520 ' 
=16 R.L. 135=45 P.L.R. 210=A.I.R. 1943 
Lah. 217. 

Rights inter se — Changing character of plot by one 

—Planting of grove on arable land. 

Where on a plot of land being used as arable land, 
a grove is planted by a co-sharer, the others have a 
right to object to the changing of the character 
of the plot, {Bennett, J,) Shambhu R.atan v. Badri 
Narayan. 203 I C. 613=15 R.O. 237=1942 A. 
W.R. (C.C.) 358=1942 O.A. 605=1942 O.W. 
N. 750=A I R. 1943 Oudh 123. 

— ^Right of one co-tenant to deal with property 

of another. Nanuram v. Radhabai. Q.D. 1936- 
40 , Vol. I, Col. 2336.] I.L.R. (1942) Nag, 24= 
192 I.C 630=13 R.N. 272. 

Right of one to recover entire profits from trespasser. 

The right of each co-owner extends to the whole 
property jointly with the others. Hence one of several 
co-owners is entitled to recover from a trespasser 
the whole of the profits which are payable by the 
trespasser on account of his wrongful possession and 
the whole amount of the compensation payable on 
account of the injury caused to the property, {Allsop 
md Verma, JJ,) Ram Charan v. Bansidar. I.E. 

R. (1942) All. 671=203 I.C. 223=1942 A.L.J. 
411=1942 A. W.R. (H.C.) 278=1942 A.L.W. 
380=A.I.R. 1942 All. 358. 

Right of one to recover property on behalf of another. 

One sharer cannot claim to recover property on 
behalf of another sharer if that sharer is a party to the 
suit and does not take the necessary steps to support 
his claim. {Horwill, J,) Adhilakshmi Ammal v. 
Kallasivan Pillai. 219 I.C. 151=18 R.M. 57= 
1944 M.W.N. 628=A.I.R, 1944 Mad. 530= 
(1944) 2 M.L.J. 109. 

— ^Right of suit-joint property — Suit to eject 

trespasser by one only or by alienee from one — Main- 
tainability without joining the other co-owner. 
Munisami Raju V, Madhava Rao. [See Q, D. 
1936-40, Vol. I, Col. 3321.] 45 Mys. H.C.R. 

439. 

Right of suit — Right of co-sharer to sue trespasser 

without impleading other co-sharers. 

One co-sharer can maintain a suit against a tres- 
passer without impleading the other co-sharers. 
{Almond, J.C, and Soofi, J.) Mukarram Khan v. 

S. Hardit Singh, 196 I.C. 301=14 R. Pesh, 25 
=A.I.R. 1941 Pesh. 69. 


Others, if prejudiced. 

Where a co-sharer is declared by decree to be 
entitled to maintain a garden and nursery’ planted 
by him in a particular plot, to that extent he is 
entitled to put that plot under exclusive use. By 
putting up a small building in it which is absolutely 
necessary for the purpose of the garden and 
nursery, he is not enlarging the scope which has been 
reserved to him for the use of the land, nor are the 
rest of the co-sharers prejudiced by it. {Dar, J.) 
Mahomed Shakir v. Kalka Prasad. 197 I.C. 492 
=14 R.A, 199=1941 A.W.R. (Rev.) 638=1941 
O.A. (Supp.) 592=1941 A.L.J. 402=1941 R.Dg 
697=1941 A.L.V/. 796=A.I.R. 1941 All. 353. 

-Rights inter se — Right of one to put up construe* 


tions on joint land — Remedy of others. 

The general rule in regard to land which is in the 
joint possession of co-sharers is that one co-sharer 
is not entitled to make any constructions upon a 
plot which will have the result of ousting his co-sharers 
from their possession. The putting up of a temporary 
structure, such as a thatched shelter, does not come 
within this condemnation. But it may be added that 
even if when there is exclusive possession hy means, 
for example, of the erection of cattle-sheds, it is not 
open to a co-sharer to alter the nature of that possession 
and substitute for the cattle sheds a pucca residential 
house. Prima facie where one co-sharer upon open 
ground over which possession, actual or constructive, 
is exercised hy other co-sharers, erects a building, 
it is the right of the co-sharer who as a result of this 
construction is ousted completely from use^ of the 
plot covered thereby to obtain a decree which wul 
necessitate the demolition of the construction. This, 
of course, is subject to the proviso that there shall be 
due diligence on the part of the co-sharer complaining 
of ouster and it shall not be possible to say that there 
has been such delay as will make him subject to an 
estoppel by reason of acquiescence and presumed 
consent. {Torke, J.) Ram Sewak v. Ram Sahai. 1942 
A.L.W. 225=1942 O.W.N. 281. 

Rights inter se — Vacant land— Possession taken 


by one of the co-sharers — Remedy of others. ^ ^ 

Where land belonging to several co-sharers is lymg 
vacant and one of the co-sharers takes possession of it 
the remedy is not by way of a suit for ejectment but 
by way of a suit for joint possession or partition. 
1 {hamilton, J.) Gkta^ Singh .. Shabbir 

i Husain. 1944 A.L.W, 293. 
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Rights of — Shamlat Deh. 

The Shamlat Dch ” comprise the uncultivated 
and pasture land in the village and in the absence of 
custom it is not open to an individual proprietor to 
appropriate a portion of it and use it in such a way 
as to affect the rights of all the co-sharers, {jhfawal- 
kishore, C.J.) Birdha v. Chiiatra. 1943 M.L.R. 83 
(Civ.). 

Rights — Right of one in exclusive possession by 

arrangement to mortgage — Efect of transferor not claiming 
ex~proprietary rights. ^ ! 

Per Iqbal Ahmeds C.J., agreeing with Allsop, Ismail 
SLndDar,JJ. (Collister,Bajpai 2 ,nd Verma, JJ.j contra). 

— It cannot be disputed that a person, who is the 
exclusive proprietor and sir-holder of a specific plot 
of land, has the right to transfer his whole proprietary 
right in that plot, and if he does not, after the transfer, 
claim ex-proprietary rights, no ex-proprietary rights 
will come into existence and, in such a case, the 
transferee will be entitled to actual possession of that 
plot. There is no reason why similar consequences 
should not follow in a case where, by an arrangement 
between several joint sir- holders, one single individual 
has been put in separate possession of what before 
the arrangement was a joint sir plot and has thus 
virtually become, for the time being exclusive pro- 
prietor and sir-holder of that plot. The latter is 
fully competent to transfer that plot by way of a 
mortgage and if he does not claim ex-proprietary 
rights, after the transfer those rights would be extin- 
guished. The mortgagees would be entitled to 
continue in peaceful possession of the plot till the 
arrangement above referred to is put an end to by 
the other co-sharers. If and when that arrangement 
is put an end to, the mortgagees will, by the operation 
of the doctrine of substituted security, become entitled 
to the proprietary rights of the mortgagor in the 
other joint sir plots and in that case they (the mort- 
gagees) will not be entitled to remain in actual 
possession of the plot and the only remedy open to 
them will be to claim profits from the Revenue Court. 
(Iqbal Ahmad, C.J., Collister, Allsop, Bajpai, Ismail, 
Verna and Bar, JJ.) Ram Raj Singh v. Rajendra 
Singh. IX.R. (1943) All. 519=209 I.C. 358= 
16R.A. 108-1943 A.L.W, 471=1943 A.W.R. 
(H.C.i 172=1943 O.W.N.CH.C.) 274=1943 O. 
A. (H,C.) 172=1943 A.L.J. 213=A.I.R. 1943 
All. 247 (F.B.). 

^Right to alienate— -Other co-sharers* rights. 

SiTKH Dev V. Parse Q,.D. 1936 - 40 , Vo^ I, Col. 
3323 .] I.L.R. (1941) Lab, 583=192 I.C. 266= 
13 kX. 366=43 PX.R. 626. 

Right to joint possession — Lamhardar taking un~ 

registered surrenders and obtaining possession, 

\^ere a lamhardar took from tiie tenants a number 
of unregistered surrenders and obtained possession, 
whatever the position of the proprietary body vis’‘a-vis, 
the surrendering tenants might be so far as the 
proprietors were concerned, the lands were taken by 
the lamhardar on behalf of all and a co-sharer had 
as much right and title to those lands as the lamhardar. 
i^Where one co-sharer obtained possession of any 
part of the joint property, the others were entitled 
to share in the benefit which that co-sbarcr had 
obtained and no question of title arose because the 
title as between the various co-sharers was the same 
and a co-sharer could obtain joint possession with the 
lamhardar. (Bose, J.) Numan Singh v, Mst. 
Gurudeo Kumari. 1942 NX.J. 207. 


CO-OWNERS. CO-SHARERS. 

Right to possession — Co-owner out of possession— - 

Whether can sue for possession alone. 

A co-owner who is out of possession can bring a suit 
for possession alone without suing for partition. He 
has just as much right to possession as a co-owner as 
he has to possession by partition. (Bennett and Madele^, 
JJ.) Ali Raza Khan v. Nawaz ish Ali Khan. 19- 
Xuck. 109=206 1 .C. 7=15 R.O. 443 =1943 O.A, 
(C.C.) 22=1943 O.W.N. 50=A.I.R. 1943 Oudh 
243. 

■Right to profits — Decree for possession not executed^ 
A person who has obtained a decree for joint 


possession cannot become a shareholder with the 
judgment-debtor without executing his decree, and 
cannot consequently ask for a share in the profits of 
the property. (Ahnond, J.C. and Mir Ahmad, J.) 
Rameshri V. Vaishno Ditti. 193 I.C. 819=13 R. 
Pesh. 68=A.I R. 1941 Pesh. 25. 

Right to share in commission paid to the 

lamhardar. Dhundiraj Madho v. Ganpat Vithal. 
[See Q,.D. 1936-40, VoL. I, Col. 2339.] I.L.R, 


(1941) Nag. 345. 

■Sale of a fractional share- 


-Meaning. Iftikhar 
Khan 0 . Hay at Khan, QX. 1936-40, Vol.L 
Col. 3323.1 192 I.C. 379=13 R.O. 354=19410. 
L.R. 118=A.I.R. 1941 Oudh 72. 


-Separate possession of mines by one — If proof of 


custom of exclusive right. 

The fact that different co-sharers have opened 
different mines and are in separate possession of them 
is quite consistent with their position as co-sharers^ 
Such separate possession by no means proves any 
custom that a mine opened by a co-sharer becomes his 
exclusive property. (Fozl AH^ C.J* end Chatierji, j.) 
Traders AND Miners, Ltd. Dhirendra Nath. Z3 
Pat. 1 15=:A.I.R. 1944 Pat. 261. 

Severalty— Recognition of holding in severalty by 

one — Effect. 

Where the several co-sharers have recognised one 
of the co-sharers as holding a plot as his severalty, 
the latter is entitled to undisturbed possession 01 it. 
(Harper, S.M.) Khalil Ahmad v. Ram Ch^ar. 
1941 A.W.R. (Rev.) 556 (1;=1941 O.A. (Supp.) 
487 (i)=1941 R.D. 676. 

-Share of profits— Liability to pay money order 


and registration charges incurred by the lamb^^, 
Dhundiraj Madho v. Ganpat Vithal. 

1936-40, VoL, I, Col. 2339.] IX.R. ^ 

345. 

■Suit for profits — Proof of title — Recording of his 


name in village papers — If sv^ient. ^ , 

The right to sue for village profits is ti^pendant 
upon title to a share in the village and title can o y 
be transferred by ways known to law. The m 
recording of a man*s name in the village ^aper 
not enough even if it is coupled with an omssion oy 
the rightful owner to sue or 
DaGDULAL RaMESHWAR. 

296=1944 N.L.J. 380=A.I.R. 1944 Nag. 305. 

Suit for profits— Right— Excessive use ^ 

occupation, Punjab National Bank, Ltd. i'* « 

Ram. [iS'ge Q.D. 1936-40, Vol.I, Col. 2337*] 

R. (1941) Lah. 246=43 P.L.R. 612. 

‘Tenants in common — Unity of 


[£7 K/ — , f 

frmtimry mortgage of share hy 
to joint possession or enjoyment — Smt fir parUUo 
subsistence of mortgage— Competency — T. P. Act, . qA- 
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Where persons are said to hold land in common or 
as tenants-in-common, the reference is to the form of 
their possession in which there is unity, and not to 
the nature of the titles held in which there may be 
diversity. Under S, 443 T. P. Act, a usufructuary 
mortgagee of a share in immovable property acquires 
his mortgagor’s right to joint possession in or over 
common property or part enjoyment of the joint 
property; and so long as the mortgage subsists it 
cannot be said that the mortgagor co-sharer has a 
.unity of possession with his co-sharers or co-owners. 
If he attempts to exercise any joint possession or 
common enjoyment of the property while the mortgage 
subsists he is liable to a suit for ejectment at the 
instance of his own mortgagee. So long as the 
mortgage remains unredeemed the mortgagor- 
co-sharer has no right to possession and cannot 
therefore sue for partition because he has no unity 
of possession with the other co-sharers, and it cannot 
be said that he holds the land in common with them. 
{Fazl Ali, C.J. and Beevor, J.) Harnandan Das y. 
Syed Mahomed Kalim. 2 18 I.C. 65=11 B.R. 239 
=1944 P.W.N. 113=A.I.R. 1944 Pat. 341. 

. .. .. ^ Undivided milage — Co^sharer of villages in posses* 
Mon of specific plots of bakasht land — Exchange of plots 
between one co*sharer and another — Others not parties — 
Binding character of — Cosharer lawfully in possession of 
iand of another — Liability for mesne profits. 

The plaintiffs and defendants were co-sharer 
landlords in a Mauza and in possession of specific 
plots of bakasht lands, but there had been no partition 
of the village among the co-sharer landlords by metes 
and bounds. The plaintiffs gave the defendants 14 
decimals of bakasht lands for building a zanana house 
and on 2 — 12 — 1935, the defendants executed a deed of 
exchange by which they declared the plaintiffs’ right 
to be in possession of 50^ decimals of land in exchange 
for the land given by them to the defendants. There 
was a house on 32 decimals of land out of the 50% 
decimals and the deed of exchange provided that 
*‘thc plaintiffs should enter into possession and 
occupation of the property given to them in exchange, 
"bring it under cultivation, take up their abode in the 
bouse and continue to enjoy the same for all time.” 
In 1937, the plaintiffs sued the defendants for arrears 
of rent and ejectment and mesne profits of the house 
standing on 32 decimals of lands alleging that they 
bad let out the house to the defendants after the deed 
of exchange on a monthly rent of Rs. 10 and that the 
defendants had committed default in payment of 
Tent. The allegation of the letting out was found 
to be false, and the suit was dismissed on the ground 
that since the other co-sharers were not parties to the 
suit the plaintiffs were not entitled to any relief, 

Heldf (i) that the arrangement was nothing but a 
mutual arrangement between the landlords who were 
in possession of specific plots of bakasht land in the ! 
village, though this arrangement might not be binding 
on the other co-sharer landlords not parties to it and 
might be disregarded when there was a partition of 
the village by metes and bounds, yet so long as the 
village was not partitioned it must be binding on the 
plaintiffs and defendants, and the plaintiffs, though 
they were not entitled to the rent claimed — the 
letting out being found to be false, were entitled to a 
■decree for possession of the house under the deed of 
-exchange. 

Held^ further, that the defendants were not liable for 
mesne profits as they were according to the plaintiffs* 
ease, lawfully in possession of the house as tenants, 
4ffarries, C.J, and Fazl Alt, J.) Khakhan Singh v. 
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CORONERS ACT (1871). S. 19. 

Ram Ishwar Singh. 193 I.C. 345=13 R.P. 581= 
1941 P.W.N. 561=7 B.R. 593=A.I.R. 1941 
Pat. 451.. 

COPYRIGHT — Infringement — Advertisement in 
nempaper to sell the copyright m a drama — Remedy of owner 
of copyright — Jurisdiction — Applicability of the Imperial 
Copyright Act. 

The Imperial Copyright Act of 1 91 1 is applicable to 
India under the Indian Copyright Act except in so 
far as it has been modified by the latter Act. The 
sole right to offer for sale the copyright in certain 
dramas belongs to the owner of the copyright and 
hence an advertisement by another claiming that he 
had the right to sell the same, clearly comes under the 
definition of the word “Infringement” of ‘‘copyright.” 
The language of S. 2 of the Imperial Copyright Act 
is wide enough to include not only a sale of the copy- 
right by a person not entitled to sell the same but also 
an attempted sale and the owner can in such a case 
claim a declaration and if necessary an injunction. 
Wherever the advertisements circulated, there is a 
cause of action for the plaintiff and jurisdiction for 
the Courts. {Allsop and Malik, JJ.) Om Prakash y. 
Radhey Shyam Kathawachak. I.L.R. (1945) All. 
20=1945 A.L.W. 41=1945 OW.N. (H.C.) 4l= 
1945 A.W.R. fH.C.) 57=1944 A.L. J. 496=A.I. 

R. 1945 All. 55. 

• Infringement — Picture of idol produced with 

variations resulting from artisfs imagination — Copyright in — 
Infringement of— ’What constitutes — Test. 

Where a person produces and publishes a picture of 
an idol with several variations and points of difference 
and embellishments which are the result of his own 
imagination, he acquires a copyright in the reproduc- 
tion, as it is an original work containing skill and 
artistic merit. If another person brings out a picture of 
the same idol with the same variations and points of 
difference and embellishments, he infringes the copy- 
right of the former in the picture. The test and 
the best way of detecting the piracy in an alleged 
infringing work is to make a careful examination of it 
to see whether any of the deviations and mistakes which 
artistic licence permits in the original have been 
reproduced in the alleged infringing copy. {Stone, 
C.J. and Divatia, J.) Lallubhai Motiram v. 
Laxmishankar. 219 I.C. 98=18 R.B. 81=:46 
Bom. L.R. 679 =A.I.R. 1945 Bom. 51 . 

COPYRIGHT ACT (III OF 1914). Sch. I, 

Ss. 6 and 7 — Reliefs under, if alternatiae — Damages for 
conversion — Method of assessment. 

The reliefs to which a person complaining of infringe- 
irient is entitled under Ss.6 and 7 of the ist schedule of 
the Copyright Act, are not alternative. He is entitled 
to recover both damages for infringement under S. 6 
and also damages for conversion under S. 7. The 
value of the infringing articles that have been disposed 
of, is not to be taken as the sale price. It has to be 
assessed by the methods or principles laid down in 
Caxton Publishing Co. v. Sutherland Publishing 
Co., (1939) A.C. 178. {Ameer Ali, J.) Macmillan 
& Co. V. All India Publishing Co., Ltd. 49 C.W. 
N. 280 . 

CORONERS ACT (IV OF 1871), S. 19— 

Record of confession by coroner — Formalities required by 

S. 169, Cr. P. Code, or High Court Criminal Circulars 
— If to be observed. 

Though under S. 19 of the Coroners Act, a coroner 
recording a statement is a magwtrate for the purposes 
of S. 26 of the Evidence Act, it docs not mean that a 
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coroner recording a confession b>' an accused should 
observe the formalities prescribed by S. 164, Cr. P. 
Code, or by t he (High Court Criminal Circulars issued 
in tins {Divatia, Lokiir and Westoiiy JJ.) 

Government or Bombay v. Dashrath Ramnivas. 220 
LC. 182=47 Bom. L.R. 145=A.I.R. 1945 

Bom. 265 (F.B.). 

CO-SHARERS. See Co-own ers , 

COSTS, See i^i) G.P. Code, Ss. 35 and 35-A. 

(ii) Criminal Procedure Code, Ss^ 

I 47 AND 148. 

(iii) Divorce Act, S. 7. 

Appeal or cross-ohjcction in regard to — When lies. 

Costs is a matter which is entirely in the discretion of 
the Court and unless there is any manifestly wrong 
ground upon which a lovv^cr Court has proceeded there 
can be no appeal or cross-objection regarding an order 
for costs. {Bennett and Ghularn Hasan , JJ.) Avadh 
Narain SiNcn V. Badri Prasad Singh. 2l5 I.C. 37 
=17 R.O. 45=1943 O.W.N. 470=1943 A.W.R 
(C.C. ' 159=1943 A.L.W. 561=1943 O. A.' C.C ) 
291=A.I.R. 1944 Oudh 57. 

Application for security for costs — Case {mated — 

Appeal ready for hearing — Security not to be ordered. 

Promptness is the essence of an application for 
security for costs. Where long after the records in the 
appeal to the High Court had been printed and the 
case itself had appeared in the rough list, the decree- 
holder cannot have an order for security for costs. 
{Leachy C.J. and Lnkshmana Rao, J.) Kunhi Kannan 
V, Ghappan. I.L.R. (1945 ) Mad. 562=220 I C 
377=57 L.W. 621=1944 M.W.N. 724 (1)=A.I. 
R, 1945 Mad. 121=(1944) 2 M.L.J. 407. 

Attorney of deceased party— Right to apply to 

Court for order of payment. Sarba Sundari Dasi 
V. Nanda Rani Dasi. O.D. 1036-40, VoL. I, 
CoL. 2340.] 194 I.C. 13=13 R.C. 484=A.I.R 
1941 Cal. 144. 

— Award of — Government made party on its own 

request. 

Government should not be allowed its costs where it 
was made party on its own request, although the 
point in which it became interested was raised by the 
plaintiff. {Mer Ghana Mahajan arid Achhru Ramy JJ.) 
Raghunatii Dass V. Bpiagwan Dass. 47 P. L.R. 259. 


Commissioners of partition — Right to apply to 

Court for order for payment— Taxation of bills of 
Commissioner, Sarba Sundari Dasi v. Nanda 
Rani {See Q,.D. 1936-40, Vol. I, Col. 2340.! 

194 I.C. 13=13 R.C. 484=A.I.R. 1941 Cal. 144. 


- — -^Court forgetting about costs and making no order-- 
. interference on appeal. 

An appeal will lie aga^t an order as to costs where 
a queshon of principle is concerned, e.g., where no 
discretion has been exercised in making the order as to 
costs, or where the order proceeds upon a misconcep- 
tion of tacts. Where the Court forgets all about the 
question of costs when giving judgment and exercises 
no discretion at all, the appellate Court will interfere 
^^d make the necessary order. (Davis C J 
and Loh. J.) Hbmandas Topandas v. BAirairo 
Singh Dhaiiam Singh. IX.R. (19431 K ^42 
=2X0 I.C. 12=16 E.S, llS=Ab.R. 


A Court executing a decree cannot go behind U 
If a decree, on the face of it, awards cosfs agaS: 
benamidar, it is not open either to the decree^nirt 
or to the benamidar in such a case to ask the 
Court to make the beneficial owner liable for the co J? 
If the question of the liability of the beneficial oTtr 
cannot be raised in the execution department mnrM 
can it be enforced by means of a seSl 'f 
(Iqbal Ahmad, C.J., Ganga Mth and Bar, JJ ) ChantS!^ 
Sekhar V. Manohar Lal. I.L R (1942^^?^ 
832=1942 A.L, J. 367=201 I C 695-15^ /a' 
79=1942 A.W.R. (H.C.) 2U=l94i‘ALw 
478=A.I.R. 1942 All. 233 (P.B.). 

Discretion— Co?7ipanj>— Winding up proceediuat 

Cosls of company shareholders and cnditL-lpi^ 
sets— Company and shareholders appearing by diftaZi 

‘sriZ/costl Right to sfparZ 

It is clear tliat when a petition for windine ud a 
company IS dismissed, the company is entitled to fe 
costs. The shareholders are entitled to one set of costs' 
an<d the creditors are also entitled to one set of costs 
Where the company and the shareholders appear bv 
the same solicitor, separate counsel should not be 
briefed and separate set of costs should not be allowed 
when the shareholders have solely 
rehed on the affidavits filed on behalf of the company 
and have not put in any separate affidavit. A creditor 
who appears by separate counsel and takes a non- 
contentious attitude cannot get his costs. (Chagla J) 
The Cine Industries and Recording Co I to 
203 I C. 116=15 R.B. 193=1942 Comp C.2?5 
=44 Bom.L.R. 387=A.I.R. 1942 Bom. 231. 

- Discretion-~Gourt acting on basis of events- 
subsequent to suit and refusing relief to plaintiff 
on such ground— Power to disallow costs to successful 
defendant. See Madras Co-operative Societies 
Act, S. 57 AND R. 22 (i) (iii). (1942) 2 M.L.J, 
603. 

--Discretion — Mortgage suit • — Preliminary decne— 
Ai)peal by non-mortgagor ^ defendant— Order for costs-' 
against ^ appellant Execution against appellant— Main* 
tainahility. 

Where in an appeal against a preliminary decreeing 
mortgage suit, preferred by an alienee of themor^agor 
he is made liable to pay the costs of the mortgagee, he 
being the only person who can be made liable for costs 
as the sole appellant, such person cannot escape liabili- 
ty for costs on the ground that the mortgagee should 
recover his cost from the sale proceeds of the property 
in the first instance and that the personal remedy B 
barred. Costs are in the discretion cf the Court and the 
Court can lawfully direct who shall be liable for costs. 
(Leach, C.J., Wadsworth and Krishnaswami Jyyangar,. 

I^urushothama Nair" V. Raya Pandaram. 
TL.R ^945) Mad. 165=217 I.C. 37=17 R.M. 
259=57 L.W. 462=1944 M.W,N. 570=A.I.R, 
1944 Mad. 553=(1944) 2 M.L.J. 178 (RB.). 


~y~— Dismissal of suit — Separate sets of costs to djfererA' 
defmdants — Rule — Different charges of fraud against 
different defendants — Appearance and defence by separaie 
counsel— If justified. 

^ As an ordinary rule, each of the defendants appear*- 
ing and succeeding in the suit is entitled to have a 
separate set of costs the broad principle being that a 
person who is brought before the Court, wrongly as 
it turns out, is entitled to defend himself in his own 
way and by the employment of such advocate as 1^ 
thinks fit. There are of course exceptions to this* 
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general rule. If parties to a suit are charged with fraud 
or misappropriation or breach of trust, they are 
fully entitled in defence of their character to employ 
such solicitor and such counsel as they think fit. 
Where there are different charges of fraud against 
different defendants, they are entitled to employ 
different counsel separately, as it cannot be said 
that the defences are common, (fihogla^ J.) Trim- 
BAK Yeshwant y, Abdulla Abdul Rahiman. I.L.R. 
(1942) Bom. 163=199 I.C. 434=14 H.B. 355= 
44 Bom.L.R. 105=A.I.R. 1942 Bom. 81. 

Divorce suit — Dismissal — Award of costs to wife 

as between parly and parly — Bight of selicitor to recover 
from husband costs as between soLicitor and client. 

Where, in a divorce suit, an unsuccessful wife is given 
costs against her husband as between party and party 
but not as between solicitor and client, her solicitor is 
entitled to sue the husband and recover solicitor and 
client costs, if he proves, among other things, that he 
acted on reasonable grounds, made adequate inquiries 
and showed proper diligence and full care. {Beaumont, 
C.J.) Charles Mortimer Eastley v. Ernest 
Do Rozario. 220 I.C. 313=46 Bom.L.R. 389= 
A.I.R. 1944 Bern. 189. 


Intervener — Right of. 

As a usual rule an interv'ener is not entitled to costs. 
[Cwyer, C.J., Varadachariar and ^afrnlla Khan, JJ.) \ 
Megh Raj v. Allah Rakhia. I.L.R. (1942) Kar. 
(F.C.) 40=I.L.R. (1942) Lah. 623=14 R.F.C. 
25=200 I.C. 198=5 Fed.L.J. 33=1942 .W. 

N. 403=23 Pat.L.T. 502=55 L.W, 484=46 C. 
W.N. (F.R.) 61=8 B.R. 695=44 P.L.R. 437= 
1943 P.W.N. 73=AI.R. 1942 F.C. 27 (F.C.). 

Order as fc — Adjustment as against sum payable to 

party against whetn costs are awarded — AppeVate Court 
awarding costs to appellant — Appellant liable under decree 
to respondent for certain amount — Order allowing 
deduction of costs — Right to. 

Where in an appeal the appellant is awarded costs as 
against the respondent to whom the appellant is ordered 
to pay a certain amount under the decree, and 
the Court finds that it is very improbable that the 
appellant will recover any costs at all if he does not 
deduct them from the amount payable by him to the 
respondent under the decree, the appellant is entitled 
to an order that he should pay the sum payable under 
the decree to the respondent after deducting the costs 
awarded to him under the appellate judgment, 
(Davis, C.J. and Loho, J.) Hemandas Topandas v. 
Bakshu Singh Dharam Singh. I.L.R. (1943) Kar. 
242=210 I.C. 12=16 R.S. 115=AJ.R. 1943 
Sind 185. 

Order for — Executing Court — Powers of — 

Dismissal of suit by minor — Next friend of minor — 
Liabilitv oi m execution. See C. P. Code, S. 35 . 

45 Bom.L.R. 1029. 

■■ . -^^ P arfy failing to appear on date fixed for scrutiny 
of processes — Costs, if may be imposed. 

It is not open to a Court to impose an order for 
costs on a party for his failure to appear On the date 
fixed for scrutiny of processes, which is not a date 
fixed for the hearing of a case and on which the 
■attendance of the parties is not ccmpulsory, since the 
object of such a date is to enable a Court to ascertain 
whether the case .is likely to be ready for trial on a 
date next fixed for bearing. There is no rule of 
procedure which enables a Civil Court to impose 
fines on a party in this manner. (Tek Chand and 


C, C. & Y. (CON.) ORD. (1944), S. 2 . 

Beckett, JJ.) Mahomed Baksh y. Shahu. 201 I. Cl 
240=15 R.L. 36=44 P.L.R. 186=A.I.R. 1942: 
Lah. 162 ( 2 ). 

Security for. See C.P. Code, (i) O. 25 , R. i, 

(ii) O. 45 , R. 7 . 

Taxation as between attorney and client — Suit 

for specific damages — Collision between two motorcars. 

In a suit for damages caused by a collision between 
two motor cars, an order directing the costs awarded 
to the successful plaintiff to be taxed as between 
attorney and client, is not proper. The principle 
applied to cases under the Fatal Accidents Act in.' 
assessing general damages will not be applicable to a 
case where specific damage is alleged and is sought to 
be recovered. Further, the pro\dsions of S. 35 (A), 
C.P. Code, should not be applied to the case where 
the defendant w’as not himself present at the time of 
the accident and in his defence he is merely putting 
forward the case of which he has received information. 
{McNair and Gentle, JJ.) Dayaram Poddar v. 
Sham Mohan Kaul. I.L.R. (1944) 2 Cal. 346 
=48 C.W.N. 330. 

Taxation — Third party — Indemnity in favour of 

defendant by third party — Suit dismissed — No order as to 
costs — Liability of third party to costs of defendant as- 
between attorney a?id client. 

In a suit for damages for breach of contract the 
defendant claimed an indemnity against a third party 
in respect of the decree that might be passed against 
him and the payment of all costs, charges and expenses- 
in relation thereto and at his instance the third party 
was added as a party to the suit. The latter adopted 
the defendant’s written statement and his defence. 
The suit was ultimately dismissed by consent of the 
parties, and no order was made as to the costs of the 
suit. The indemnity was not confined or restricted to • 
the costs of the action but was a very wide indemnity. 

Held, that the defendant was entitled to recover from 
the third party his costs of the action to be taxed as- 
belween attorney and client and his costs of the third 
party proceedings as between party and party^ 
(Chagla, J.) Nagindas Purshottamdar v. Bajrang- 
Lal Khemka. 216 I.C. 175=17 R.B. 135=46 
Bom. L.R. 345=A.I.R, 1944 Bom. 187. 

CO-TENANTS. See Landlord and Tenants ^ 
— Co-tenants. 

COTTON CLOTH AND YARN (CON- 
TRACTS) ORDINANCE (II OF 1944), S. 2 

— Retrospective efiect — Deliveries on 2 gth September, 1943 , of 
yarn contracted for on i^th April, 1943 — Buyer compell^ 
to pay contract price which was higher than the maxi- 
mum price fixed under the Cotton Cloth and Tam Control 
Order, 1943 — Right to refund of excess. 

In pursuance of a contract made on I 5 tb Api^,. 

1943 , for sale of some bales of cotton yarn, deliveries- 
were made on the 29 th Septeinber, 1943 . The buyer 
was forced to pay before delivery the price at the- 
contract rate. Meantime on the 23 rd September, a> 
maximum price was fixed for yam of the particular 
count by a notification under the Cotton Cloth and 
Yarn Control Order, 1943 . A suit was filed by the 
buyer against the seller for the recovery of the difference 
in price between the contract price which he 
had been compelled to pay and the selling price 
fixed by the notification. Subsequently the Cotton 
Cloth and Yam (Contracts)^ Ordinance ( 1944 ) of 
13 th January, 1944 , was published on 20 th January^. 

1944 . 
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C. C. & Y. CONTROL ORDER (1943). 

Held that the Ordinance has retrospective effect 
and a'3olies to all contracts made before or after the 
commeiicement of the Ordinance and to sales made on 
or after the 15th August, 194.3, pursuance of a 
contract made before or after the Ordinance and 
therefore the buyer was entitled to recover the excess 
price paid by him by virtue of the provisions of 
S. 2 of the Ordinance. {Leach, C.J. and Lakshmana 
Rao, J.) Mahomed Janoozj. Lakshmana Aiyar. 1945 
M.W.N. 471=(1945) 1 M.L.J. 436. 


COTTON CLOTH AND YARN CONTROL 
ORDER (1943) AND D.I. RULES, R. 121 

Ojjence under control order — Plea of accused bemg only 

a manager — If a good defence. 

As under R. 12 1 of the D. I. Rules an abettor is 
also punishable an accused charged with an offence 
under the Cotton Cloth and Yarn Control Order can- 
not escape from the consequences by setting up a plea 
that he was only the manager of the firm and was 
neither the manufacturer nor the dealer. {Malik, 
7^ Ahmad Mujtaba y. Emperor. I.L.R. (1945) 
644=1945 A.L.W. 180=1945 O.W.N. (H.C.) 
165=1945 A. Cr. C. 99=1945 A.W,R. (H.C.) 
■175=1945 A.LJ. 203, 


-—Cl. 12 — Contravention of— Servant of dealer selling 
4it a price higher than the control price — Liability of ‘ dealer \ 
Where the “ dealer ” puts his servant in charge of a 
shop to sell goods to the public and the shop assistant, 
“while acting for and on behalf of the “dealer” 
sells goods to the public at a price higher than the 
control price, the “dealer” is guilty of a contra- 
vention of cl. 12 of Cotton Cloth and Yarn (Control) 
-Order. (Malika f) Harish Chandra Bagla v. 
Emperor. I.L.R. (1945) All. 540=219 I.C. 87= 
1945 A.W.R. (H.C.) 160=46 Cr. L.J. 472=18 
H.A. 32=1945 A.L.J. 151=A.T.R. 1945 All, 90. 


Cl. l2--*Liability of dealer for sale by servant — ■ 
Servant also if liable. 

Where a servant of a dealer sold cloth at above than 
the controlled price, the dealer cannot escape liability 
for the offence under 01. 12 of the Cotton Cloth and 
Yam (Control) Order. He is liable whether present or 
.absent for he is responsible for the sale by the servant. 
The servant is liable as he abets the offence. {Walford, 
pREM Naraxn 0. Emperor. 20 Luck. 529=1945 
O W.N. 374=1945 A.L.W. (C.C.) 339=1945 
A.W.R.(C.C.) 228=1945 O.A. (C.C.) 228. 


— Cl. XA—Scope and applicability. 

Cl. 14 of the Cotton Cloth and Yarn (Control) Order 
relates only to dealers or those who are the owners 
of the bales having the legal right and authority to 
^pen them. Hence it cannot be said that during 
4he iwrocess of the transit of the bales, any one, who 
is in charge of unopened bales of Cotton Cloth, was 
bound to open the bales and thenceforward carry 
‘the cloth unpacked, {Malik, J.) Bhikka Mal v. 
Emperor. I.L.R. (1945) All. 617=220 I.C. 324 
=46 Cr. L.J. 678=1945 O.W.N, (H.C.) 192= 
4945 A.L.W. 207=1945 A.W.R. (H.C.) 174= 
1945 A. Cr. C. 103=1945 A.L.J. 180=A.I.R. 
vl945 All. 214. 


Cls. 14 and 15-A — Possession of cloth by dealers 

after ^ist December, 1944 — If punishable. 

Cl. 15-A of the Cotton Cloth and Yarn (Control) 
Order, 1943, overrides Cl. 14 thereof. The possession 
of cloth by the dealers after 31st December, 1944, was 
permitted under Cl. 15-A of the Order. Cl. 14 is 
incomplete and unworkable in so far as no provision 
bas been made for the disposal of cloth lying unsold 


C.C. & Y. CONTROL ORDER (1943), Cl. 23 

with the dealers after 31st December, 1944 . -tl 
dealers had lawful excuse for possession of Se cloth 
after 31st December, 1944 and did not contravene 
Cl. 14 of the Order and are not punishable under 
R. 8 1 (4), Defence of India Rules. {Sm and Hemeon 
JJ.) Provincial Government, G.P. and Berar » 
Shamsherali. I.L. (1945) Nas. 909=1 m’ 
L.J. 532=A.I.R. 1945 Nag. 249. 

Cl. 23— Applicability— Prosecution under Ss 9 

and 8 of the Bihar Cotton Cloth and Yarn DeaJen 
(Licensing and Control Order), 1944 — Sanction— 
Necessity. See Bihar Cotton Cloth and Ya^ 
Dealers (Licensing and Control Order). mAA 
Ss. 3 and 8. 21 Pat. 487. 


-Different ojjenis 


■ -Cl. 23 — Sanction after prosecution- 

— Curability, 

Where not only was a sanction not obtained before 
the commencement of the prosecution, but after it was 
obtained, it was found to be for a different offence. 

Held, that the language of cl. 23 was so clear and 
emphatic that it was not open to the Courts to say that 
it was a mere irregularity which did not vitiate the 
proceedings, {Malik, J.) Bhikka Mal y. Emperor 

I. L.R. (1945) All. 617=220 I C. 324=46 Cr I 

J. 678=1945 O.W.N. (H.C.) 192=1945 A L.W 
207=1945 A.W.R. (H.C. ) 174=1945 A. Cr. C 
103=1945 A.L.J. 180=A.I.R. 1945 All. 214. 

-Cl. 23 — Sanction — Proof of — Production of carbon 


copy of sanction — Sufficiency — Presumption under S, 114, 
Evidence Act — If available. 

The Legislature has intended that prosecutions 
under the Cotton Cloth and Yarn (Control) Order 
should not be instituted without the sanction of the 
Provincial Government. It is, therefore, necessary 
that the fact that the prosecution has been sanedoned 
by the Provincial Government must be proved accord* 
ing to law, as it goes to the root of the jurisdiction of 
the Court. 

Where a mere carbon copy of an order sanctioning 
prosecution under the control order is produced pur- 
porting to come from a Deputy Secretary to Govern- 
ment which is signed “Illegible for Deputy Secretary’*, 
it does not satisfy the requirements of a proper sanc- 
tion and is defective and the prosecution must 
fail. S. 1 14 of the Evidence Act cannot be invoked 
for the purpose of raising a double presumption in 
favour of the prosecution and making a paper admis- 
sible in evidence when it is not admissible under the 
Evidence Act. (Mallik, J.) Harish Chandra 0. 
Emperor. I.L.R. (1945 ) All. 540=219 I.C. 87= 
1945 A. W.R. (H.C.) 160=46 Cr. L.J. 472=18 
R.A. 32=1945 A.L.J. 151=A.I.R. 1945 All. 90. 

-Cl. 2S—Strict compliance with — -Jlecessiijh^ 


Absence of proof of sanction by Provincial Government-^ 
EJffect — Carton copy of G* 0. relating to sanctionr^ 
Sufficiency, 

The provisions of CL 23 of the Cotton Cloth and 
Yarn (Control) Order must be strictly complied with 
and where there is no valid proof of sanction to prose- 
cute having been obtained from the Provindal 
Government in regard to an alleged contravention 
of the control order any prosecution and conviction 
would be illegal and the sentences would have to be 
set aside. 

The filing of a mere unsigned carbon copy of a 
G. O. relating to sanction is not a valid proof of 
sanction, {Malik, J.) Ahmad Mujtaba y. Emperoe. 
I. L. R. a945) AIL 644=1945 A.L, W, m 
=1945 O.W.N. (H.C.) 165=1945 A. Cr.C. 99= 
1945 AW.R, (H.C.) 175=1945 A.LJ, 203, 
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COURT-PBE — Decree directing inquiry into mesne 
profits — Inquiry not held and amount unascertained — 
Appeal objecting to inquiry — Court’fee^ if payable^ 

Where a decree directs an inquiry into mesne profits 
but no inquiry is held and no amount is ascertained, in 
an appeal against the decree objecting to the inquiry, it 
is not necessary to pay Court-fee in that respect. Court- 
fee has to be paid only if, after the amount is ascer- 
tained in inquiry the appellant challenges the finding, 
and not until then. {Nagesvara Iyer and Singaravelu 
Mudaliar, JJf) KENCHE GoWDA z/. PARVATHAMMA, 
22 92=49 MyaH.C.E, 38. 

* — Determination — Form of prayer — If the dead’ 

ing factor. 

The taxing authority must look to the whole plaint 
and not merely to the form of the prayer. A plaintifi 
cannot evade payment of Court- fees by clothing his 
relief in a form which would appear to seek no conse- 
quential relief if in fact consequential relief is actually 
involved and would ensue if the prayer were to be 
granted. {Bose, ViNAYAKRAO Z'. MANKUNWAR- 
Bai. I.I 1 .R. (1943) Nag. 440 = 2021.0. 643 = 15 E. 
N. 97 = 1942N.Ia.J. 468 = A.I.B. 1943 Nag. 70. 

Determination — Test— Principles—Substance of 

plaint and not form to be looked into. See COURT- 
fees Act, S. 7 (iv) (c) and Sch. ll art. 17 (III). 
A.I.R. 1944 Pat. 17 (F.B.), 

^' ’^ ~'^Duty of Court in fixing time for payment of 
deficit court’' fee — Plaintiff not guilty of laches and 
fairly large amount asked for as court-’fees — Peremptory 
order fixing short date and directing dismissal of suit 
on default — Propriety. 

Where a Court granting a decree to a plaintiff orders 
him to pay a fairly large amount of money by way of 
deficit court-fee making it a condition precedent, it 
should give the plaintiff a fairly long time for the same 
and should not make a peremptory and final order 
leaving no possibility for any extension of time, such as, 
that the suit shall stand dismissed if the court fee is not 
paid by a fixed date. In a case where there has been no 
grave laches on the part of the plaintiff, such an order is 
unnecessarily stringent and is liable to be set aside in 
appeal. {Chatterfi and Meredith, //.) RaMLAKHAN 
Pandey V, Tribeni Das. 1941 P.W.N, 516 = 197 
I.O. 433-14 E.P. 302 = 8 B.R. 204= A. LB. 1942 
Pat. 234. 

« Hindu € coparcener — Purchaser of interest in 
joint family property — Suit for partition — Court^fee, 

Where the purchaser of the interest of a Hindu Co- 
parcener in the joint family properties brings a suit for 
partition of joint family property in which he has no 
co-parcenary interest, he asks for a declaration of the 
entire share of his vendor and then seeks possession of 
what he has purchased. The separation or declaration 
of the vendor’s share is a relief independent of the relief 
of possession and separate court-fees have therefore to 
be paid for the two reliefs. {Lokur and Weston, JJj) 
Mahadeo Gopal V. hari Waman. 47 Bom.Ii.B. 
350=A.I.B. 1946 Bom. 336. 

———‘Mesne profits — Claim for — Tentative valua- 
tion — If to be given. MiDNAPORE ZemindarY 
CO., Ltd. V. Bijoy Singh dudhuria. [See 0 . d. 
1936—40 Vol. I, Col. 2352.] 193 1.0. 678 = 13 E.O. 

420= A.LE. 1941 Cal. 1. 

'Oral plea of set off — No Court- fee payable. 

There is nothing in the Court-fees Act directing pay- 
ment of Coart-fee on oral representations made before 
Q,D.I— 99 


OOUET-FEES ACT (VII OF 1870), 

a judge. When admittedly no written statement is filed 
by the defendant no Court-fee is payable on any set-off 
or counterclaim made orally by the defendant. {Davisj) 
Bhura Lal V. Panna. 1945 A,M.L.»r. 28. 

Refund — Inherent power of courts to order. See 

C. P. Code, S. I5l — Inherent powers— Refund of court- 
fees. 

Refund — Loss of original certificate — Power to 

issue duplicate — Proper order to be made, See C. P. 
CODE. S. 151. (1943) 2 M.L. J. 377. 

Suit for partition — Claim by defendant for 

share — Liability to Court- fee. 

There is no reason why a defendant in a partition suit 
should pay Court fees on the share which he claims in 
the suit. He has to pay his share of Stamp duty on the 
decree in respect of the property allotted to him at 
partition. {Lobo, J,) KHEMCHAND v, DAYARAM. 
I.L.E. (1940) Kar. 534=194 1.0. 137 = 18 E.S. 249 = 
A.I.E. 1941 Sind 50. 

Taxing dept, [Nagpur H. Cl) — Position of — 

Nature of the po'ivers of the taxing ofp.cer— Relative 
province of taxing officer and Judge, 

A High Couit is not in the same position as a lower 
Court as regards the determination of Court-fees, The 
taxing department of the High Court (Nagpur) is quite 
separate from its judicial side. The taxing officer has 
no judical powers except as regards the one matter of 
Court-fees, nor has the Taxing Judge- If the appellant 
in an appeal to the High Court insists that he wants a 
declaration only and nothing more the taxing authorities 
cannot decide whether such a suit will He, All they can 
say is that the Court-fees payable on a relief for declara- 
tion simpliciter is a certain figure and they must leave 
ihe wider question of consequential relief to the Judge 
deciding the appeal on the judicial side. Even there the 
taxing authority can decide whether the relief sought is 
in fact a declaration simpliciter or whether consequential 
relief is implicit in it. In case of doubt the taxing 
authority can insist on the necessary amendments. Once 
that is done then the Judge hearing the appeal decides 
whether the suit so framed can lie. The taxing authority 
cannot do it, {Bose, J,) VlNAYAK RaO z/- M aNKUN- 
WARBAi. LL.E. (1943) Nag. 440=202 1.0. 643=16 
E.N. 97=1942 N.L.J. 466=A.I.B. 1943 N^g. 70. 

OOUET-FEES ACT (VH OF 1870) (as amended 
by Bihar Court Fees War Surcharge (Amendmeat) 
Adit {1%^Z)— Scope— If retrospective — Pending appli- 
cation for probate — If liable to surcharge — Patna High 
Court Rules, Ch. XI, R. 4 (^z). 

An application for probate was made on 6 — 11 — 1942 
and on 6—4 — 1943, the applicant was called upon to 
pay the Court- fee payable under the law as it then stood 
and he paid it on iO — 11 — 1943. Subsequently on 
1 — 12—1943, the Bihar Court-Fees (War Surcharge 
Amendment Act IX of 1943) came into force, providing 
for a surcharge and the applicant was called upon to pay 
the surcharge, but he objected, 

Held, that under R. 4 (a), Ch. XI of the Patna 
High Court Rules the application could not come up for 
hearing with the Registrar's Certificate that the duty 
payable had been paid, and the Registrar could not 
give the required certificate unless the extra stamp du^ 
under the Amending Act had also been paid, as the 
Registrar had to proceed upon the basis of the law as it 
stood at the time. The surcharge must therefore be 
paid, though, if the Amending Act be repealed^ at the 
time of the grant of probate^ the appellant might be 
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entitled to apply for a lefand. (MereJitfi, J.'j JAGAT- 
KISHORE ». Girjadevi. 21 Pat. 171 = AXE. 1945 
Pat. 361. 

Ss. 4 and 19-1 — Scopi and effect of — Probate- 

Grant of — Stamp duty — WJten payable — Law applicable 
— Law amended after apphcatio?i and before order of 
grant — Effect — Bihar Court- fees Amendment Act {XI 
<7/1943), S. 2 — Patna High Court Rules ri9l6), CA, 
XP R, 4. 

On 28 — 2' — 1943 an application for probate of a will 
was filed In the Patna High Court. A certificate by 
the Registrar that the stamp duty payable under Sch. I. 
Art. II of the Court-fees Act, as it then stood, was paid, 
was also filed along with the application as required by 
R. 4, Ch. XI, of the Patna High Court Rules. On 
1 — 12 — 1943, the Bihar Court-fees (War Surcharge 
Amendment) Act came into force. An order for grant 
of probate was made on 22 — 3 — 1944, but proabte was 
not issued on the ground that the increased duty pay- 
able under the Bihar Amendment Act (IX of 1943) had 
to be paid but was not paid. 

Held : (1) that the effect of S. l9-I read with S. 4 of 
the Court-fees Act was to make the Court-Fee payable 
not upon the application, but as a condition precedent 
to the grant of probate, and the crucial time was the 
time when the probate was granted; the fee had there- 
fore to be determined upon the law as it stood at the 
time of the order granting the probate; (2) that since 
Bihar Court Fees Amendment Act (IX of 1943) was in 
force at the time of the grant, the additional Court-fees 
leviable under that Act must be paid before the issue of 
probate; (3) that R, 4 of Ch. XI of the High Court 
Rules was only an administrative rule made for con- 
venience and did not affect the position, (^Meredith, 
/.) SURAJNARAIN V, SaROSIBALA, 2S Pat. 672 = 
218 1.0. 298=18 R.P, 27=11 B.R. 294=A.I R. 1945 
Fat. 86. 

■ -" "Ss. 4 and 19 (i ) — Amendment of Court-jets 

Act after filing of an application for letters of 
administration — Cour^fee payable^ ' 

Where after the filing of an application for the issue 
of letters of administration the Court-fees Act is 
amended and the Court- fee is increased thereby, it is 
the Court-fee according to the amended Act that has to 
be paid for the issue of the letters of administration. 
iAUsop and Yorke, //.) A.N. BeechEY, In the matter 
of, I.3:i.R. 1944 AH, 229 = 213 X C. 162=17 B. A. 6= 
1944 A.W.B. (H.O.) 97 (1) = 1944 AX.W. 230 (1)= 
1944 O.A. (H.O.) 97 (l) = 1944 O.W-N. (H.O.) 68 (1) 
»1944 A.I 1 .J. 138 =A.LB. 1944 All. 119. 

S®* 5j 8 and Sch. 11, Art Xl-—-Applicahiliiy 
---‘Award by arbitrator under S. 19 (1) (t) 
Defence of India Act— Appeal— Court fee— 
**OrdeY\ 

An arbitrator making an award under S. 19 (l)(b) of 
the Defence of India Act for compulsory acquisition of 
land under R. 75-A of the Defence of India Rules, is not 
a court and his award is not an “order” within the 
meaning S, 8, of the Court-fees Act. The court fee 
payable on the memorandum of appeal against such an 
award is not valorem under S. 8 but the fixed fee 
under Sch. II, Art. 11 of the Court Fees Act. (PYadia, 
/.) Hirji Virji V . Government of Bombay 47 
Bom. R.B. 327=A.I.R. 1946 Bom. 348. 


Under S, 5 of the Court- fees Act, the taxing Jutjge of 
the High Court has jurisdiction only with regard to the 
Court-iee payabe in the High Court on the memoran- 
dum of appeal or second appeal as the case may be 
On this point his decision is final, but he cannot give a 
decision as to the Court-fee payable in the Coiut or 
Courts belovr. {Mefedakt /.) Bishwanath Singh 
V, tClSHOKE SlNGHL. 23 Pat. 749=^^1945) P WN 
199=A.1.E. 1945 Pat. 81. ’ * 

axi^ZZ— Scope and effect of— Patna 

High Court Rules, Ch. VII, Rr. 16 and 19— Admit-- 
Sion 0 / appeal by Registrar— Revised Stamp- 
Report by Stamp Reporter demanding furthtr 
court-fee — Jurisdiction to submit — Taxing 
Ojficer's power to order payment op additional 
court-fee — C . P. Code,0. /, R. 11. 

The Stamp Reporter first reported through inadver- 
tence that the court -fee on a memorandum of appeal 
was sufficient, and the Registrar admitted the appeal 
under R, 16 of Chap. V 11 ot the Patna High Court 
Rules and ordered notice to respondent. A few days 
later the Stamp Reporter detected his mistake, sent for 
the record and after examining it submitted a fresh 
report under R. 19 of Chap. Vll of the Rules to the 
eftect that further court-fee should be paid. When the 
matter came before the Taxing Officer, the appellant 
contended that {a) the Stamp Reporter was functm 
officto, {b) that he had no right to submit a revised 
report after the appeal svas admitted by the Registrar 
and {c ) that the Taxing Officer had no jurisdiction at 
that stage to make an order for payment of deficit coart- 
fee. Taxing Officer held as regards, the first two con- 
tentions, that the Stamp Reporter had power under 

R, 19 to re-open the question of the sufficiency of the 
Court- tee- so long as the appeal remained pending, and 
on the third contention he held that in view of S, 28 of 
the Court Fees Act that was a matter not for him but 
for the Taxing Judge to decide. It was pleaded further 
before the Taxing judge that the respondent had no 
locus standi to be heard m the matter. 

Held, (1) that though the question of court-fees was 
primarily one between the appellant and Ihe Crown, 
it could not properly be said that it did not affect the 
respondent at all and that he could not be heard on the 
question; (2) that the Stamp Reporter had power to 
reopen the question of the sufficiency of the court-fee 
when the ti^atter had not already been decided by the 
Taxing Officer so long as the appeal was pending; (3} 
that the mere admission of a plaint or appeal did not 
operate to deprive the Court of power to reject it under 
O. 7, R. 11 (<r) C, P, Cdode; and the admission of the 
appeal by the Registrar under R. 16 of Chap. Vll in 
no sense involved any decision by the Taxing Officer 
under S, 5 of the Court- Fees Act 3 (4) that such^admis- 
sion did not prevent the Taxing Officer from function- 
ing under S. 5 of the Court-Fees Act when a dispute 
as to court- fee subsequently arose; (5) that it was only 
when the Taxing Officer had given his decision under 

S. 5 as regard the court-fee payale on a memorandum 
of appeal that such decision would befinal and it could 
not be questioned even in the exercise of the powers 
vested in the Court under S. 28; (6) that S. 5 enabled 
the Taxing Officer to deal with the question and he had 
jurisdiction to make an order for payment of additional 
court-fee and S. 28 did not take away his jurisdiction 
under S. 5 to deal with the revised Stamp Report, 
CDAavle, /.) HaSAN MiRZA w. SyID BAKW 
Husain. 21 Pat. 720=206 1.0. 241=9 B.B. 282 
=16 B,B, 32e=A,I.B. 1.948 Ppit. 102. 
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^S. S— Taxing officer— Power to review de- 
cision as to court-fee — Erroneous decision — 
Remedy of party. 

Under S. 5 of the Court-Fees Act, the scheme is that 
if there is a difference of opinion between the officer of j 
the Court whose duty it is to accept a memoiandum of j 
appeal and the party presenting it as to the amount of j 
court- fee payable on such memorandum, that difference j 
has to be referred to the taxing officer, whose decision is 
final. The taxing officer is not a Court but is a special 
officer named by the section. He is an officer nominat- 
ed by the statute to determine a particular class of quest- 
ions and he is not acting as an officer of the Court or as 
a deputy for the Judge or Bench before whom the appeal 
is to come. His decision being made final, it is not open 
to him or to any one else to review it. He can only re- 
view his decision before it has become binding, i 
before he signs and communicates it to the parties, I 
The taxing officer has no power to review bis decision, ! 
even when it is patently wrong, and the only remedy of | 
the party is to submit the matter to Government, and ask [ 
for the remittal of the fee which ought not to have been 
charged, (^Beaumont$ J.) MohanlaL Narottam- 
DAS V, KeShavlal Naroitamdas. 211 1.O. 637 = 
16B.B. 324=45 Bom. L.R. 880=A.I.B. 1948 Bom. 
441. 

— ~S« 6, 01. (4) — Appeal in partition suit — Office 
report as to proper Court- fee — Appellant attacking End- 
ing of trial Court as to possession— Question of Court- 
fee to be decided prior to hearing of appeal. 

Where in an appeal in a partition suit, the question 
of proper Court fee is raised on an office report and the 
appellant attacks the finding of the trial Court as to pos- 
session, he has to satisfy the Court that it is erroneous 
and if he fails to do so, the finding as to possession 
must be regarded as prima facie correct for the pur- 
poses of Court fee. The question of Court-fee must be 
decided before proceeding with any other issue. It can- 
not be postponed till the hearing of the appeal. {Mist a 
and Madeley, JJ.) MunesHWar Bax v, Har PrasaD, 
1946 O.W.N. 114=1946 A.L.W. (C.O.) 107=1945 
O.A.C0.0,J 85=1946 A.W.E. (0.0.) 86 = A.I.E. 
1946 Oudh 207. 

— — Ss. 6, 28 and 0? P. Code, S, insufficiency 
of stamp — Alternatives before Court, 

Any conflict between S. 6 of the Court-fees Act and 
S, 149, C. P. Code, is resolved by S. 28 .of the Court- 
Fees Act. When an insufficiently stamped memoran- 
dum of appeal is received and comes before the Court 
it falls to be dealt with under S. 149, C. P. Code, read 
with S. 28 of the Court-Fees Act. The Court acting 
under S. 149, C. P. Code, may reject the memorandum 
as inadmissible in cases in which it sees no good ground 
for extension of time to make good the deficiency or 
merely return it. In either case re-presentation with 
proper Court-fee is not precluded. (^ATiyogi and Clarke^ 
JJ.) Goreylalz/. Dayashankar. IX.E. (1941) 
Nag. 467=1961.0, 60=14 EN*. 79=1941 N.L.J. 
268“A.IE. 1941 Nag. 220. 

— S. 6. (2), (3) (4)— Duty of Courts to follow 

provisions of. BaIJNATH PraSAP v, TeJPaL. [See Q. 
D. 1936- ’40 Vol. I, Col. 3323.] 193 I.O. 133=13 B,A. 
394-1940 A.L.J. 891=A.I.R 1941 All. 56. 

— S. 6-A (1) (as amended by U. P. Act XJX 

OP 1938) — Appeal under — Cross objections if can be 
filed in. See C. P. COPE. (1908), O. 41, R. 22 AND 
COURT-FMS ACT, S. 6-A (1). 1942 0,W.N. 882. 


OOUET-rEBS ACT (1870), S. 7. 

S. 6-A, (as amended by V. P. Act XIX of 

19SS)— Appeal under — Orders incidental to payment of 
Court- fee — If can be set aside. 

When an appeal lies against an order directing payment 
of Court-fee, incidental orders which lead up to it can be 
set right. [Ganga Nath and Dar^ //.) MOHRI KUN- 
WAR V, Keshri Chandra, I.L.E. (1941) All. 558= 
1S5I.C.768=:14E.A. 78=1941 A.L.3. 876=1941 
A.L.W. 650=1941 A.W.E. (H. 0.) 188 = 1941 

0. W.N. 704=1941 O.A. (Supp.) 394=1941 E.D. 394 
=A.I.E. 1941 All. 298. 

S. 6-A (as amended by U. P. Act XIS of 

1938), — Right of appeal under — Nature of — Right 
coming into existence after the institidion of suit— 
Aval lability. 

The right of appeal given to a suitor under S. fi-A of 
U. P. Act XIX of 1938, is a part of procedure relating 
to determination of Court-fee and is purely a matter in 
wffiich the Crown in interested and in which neither the 
plaintiff nor the defendant has such a vested right as 
cannot be affected by a subsequent enactment. The 
Act (IX of 1938) which allows an appeal against the 
order demanding Court-fee does not take away any 
right which was vested in the plaintifi on the date ,when 
he filed the plaint; it only confers upon him new right, 
and it does not take away any right which was vested 
in the defendant either and the defendant ha» no vested 
right in the procedure by which the proper Court is deter- 
mined and thus procedure can be changed and a change 
in procedure cannot be said to deprive him of any vest- 
ed right. Where in respect of a suit filed before the Act 
XIX of 1938 came into force, an order for payment of 
Court fee is passed subsequent to the Act coming into 
force, the right of appeal under S. 6-A is available to 
the aggrieved party, {Ganga Nath and Dar^ //.) 
MOHRI Kunwar V, Keshri Chandra. I.L3. 
(1941) All. 558 = 196 I.C. 768=14 B.A.78==1941 
A.I 1 .J. 376= 1941 A.L.W. 650=1941 A.W.B. (H,0.) 
188 = 1941 O.W.N. 704=1941 O.A. (Supp.) 894= 
1941 B.D. 394=A.I.E. 1941 All. 298. 

Ss. 6-B and 6*0 — Reference by whom competent 

— Chief Inspector of stamps, how to move High Court, 

Under S, 6-C, Court-Fees Act it is only the Chief Con- 
trolling Revenue Authority that is given the power to 
make a reference to the High Court. The Chief Inspec- 
tor cannot make a reference under that section. He is 
only entitled under S. 6-B within the perscribed period 
to move the prescribed Court ^*by an application in 
writing” for revision. A letter sent by the Chief Inspec- 
tor containing a statement of his opinion and not bear- 
ing a stamp cannot be considered to be an application 
in writing for revision under S. 6-B. {Iqbal Ahmad and 
Baipai, J J.) KALLU SINGH v, MIR KDNWAR. 

1. L.E.C1941) AIL 586=1981.0. 287=14 E. A. 275= 
1941 E.D. 763=1941 A.L.W. 867=1941 A.W.B. 
(H.C.) 264 = 1941 O.A. (Supp.) 684 = 1941 A. L.J. 
487=A.I.E. 1941 All. 369. 

S. 7 and Scb. I, Arts. 6 and 7— Basis of 

valtcation for purposes of determining proper Court-fees 
on copies of judgment and decree. 

In the absence of any direction in Arts. 6 and 7 of 
Sch. I, of the Court Fees Act, the valuation of the sub- 
ject-matter of the suit for the purposes of the determina- 
tion of proper Court-fee payable on copies of judgment 
and decree must be made according to the provisions of 
the Court Fees Act itself (#.(f0 S- 7 and not according 
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OOaET-Fx!33 ACI (1870), S. 7, 

to the provisions of tho Suits Vdluation Act. {Sai/u’t 
S, M, ani A. A/.) DarSKaN rc KmI'eROK, 

19Jt5E.D. 131 = 1945 A.W.R. (ilev. ) 71. 

S. 7 and U. P.Court-rccs (ArayULdnieat) Act 

(193S) — Suit f vr mUptctijH prior to but scconi appeal 
subsequent to Ameuding Aci — Court -fee payable — Baas 
for calculation. 

Where a suit for injunction is filed before the amend- 
ment of the Court-Fees Act by U. P. Act XIX ot 1938 
and court-fee paid according to the law then in force but 
a second appeal is tiled after the amendment, as to the 
court-fee payable on the appeal Held that it was the 
amount mentioned in the plaint which was the basis of 
valuation and that one must look back to the date of the 
institution of the suit to ascertain it. {^Allsopt J.) 
ChhaXauri Singh Sri Krishna Pandr. 
Lli.E. (1910) All. 793=193 l.C. 747-13 E.A. 463 
«1941 O.W.l}?r. 238== 1911 O.A. Ciiupp.) 283=1941 
A.Ii. W. 170=1910 A.L.J. 904=1941 A-W-E.^B.C.) 
17«A.I.E. 1941 Ail. 134. 

— S. 7 (1) — Applhability — Co’-mortga^ees or co- 
char gt holders — Suit by one lor share of debt — Court- 
fee — Valuation for Court-fee and jurisdiction -Entire 
mortgage debt or share of plaintiff —Suits Valuation 

Aci^ S, 8, 

A co-mortgagee suing to recover his individual share 
in the mortgage must value his suit according to the lull 
amount due under the deed and cannot value it accort:- 
ing to his own shaie. One of sevtnal co- mortgagees 
who are in the position of tenants-in-cornmon can sue to 
recover his own share of the moi tgage debt provided he 
makes his co-mortgagors defendants, if they refuse to 
join him as plaintiffs. He must ask for a preliminary 
mortgage decree in respect of the entire debt ; he has to 
ask the Court to decide what is due on the mortgage as 
a whole and to fix a period for redemption of the mort- 
gaged property in its entirely as there can be no redem- 
ption in part. The plaint must be stamped accordingly 
on the value of entire mortgage debt under S, 7 (if of 
the Court-Fee Act; which is also the valuation tor pur- 
poses of jurisdiction under S. 8 of the Suits Valution 
Act. This principle applies also to the case of a charge 
on immovable property, {Leach, C\J, and Happel J.) 
Kailasa Aivar -v. Sunhakam Pattar. I.L.E. 
(1942) Mad. 438 = 201 l.C. 103 = 16 E.M. 218=54 
It. W. 679=1941 M.W.H. 1055 = AJ.E. 1942 Mad. 
206=(1941) 2 986. 

S.7 (ii) and Sch. II, Art. 17 Applica- 
bility’— Wakf •deed — Suit to remove mutawalli, for ac- 
counts and for recovery of amounts directed to be paid 
annually to descendants of wakif and for appointment 
of neve mutamalU — Court^fee—Rehef-^lf incapable of 
valuaiion — C. P, Code, 0, 7, R. 11 — Failure to pay 
requisite CmrEfei'^ Proper order. 

In 1925 Af a Mahomedan, executed a wakf-deed^ 
the terms of which roughly were that, the children of the 
waMf should reside in the house and be maintained 
from the income of the lands forming part of his estate, 
and that on the eventual failure of any descendant, the 
property should go to charity and applied to musafirk- 
hanas for the general public, the maintenance and cloth- 
ing of widows, poor persons and travellers and the build- 
ing and repairing of mosques. S appointed himself 
mutawaili in his lifetime and directed that after his 
death his son H should be mutawaili with power to 
appoint his succepor. The deed provided, inter alia, 
that, the mutaw'alli should render proper accounts to the 
wakif s children, and if he acted dishonestly or was lazy. 


OOUET-FEBS ACT (1870), S. 7 (iv), 

he should be dismissed and auuther mutawaili appointed 
The deed also provided that ail the members of the 
family should, ir possible, live together, but that if 
after A's death, and if they were not able to agree to 
live together, H should separate them, thereafter pay- 
ing ail expenses of the administration of the estate and 
after paying amounts set out to be paid to his widow and 
two daughteis, // should divide the balance, appropri- 
ate halt to his own family and give over half to the 
widow and her daughters. A di jd in 1933 and there- 
after, his son, //, managed the estate as matawalli. 
Sometime later, the widow and some daughters and 
grand-chiidren of A, brought a suit against H undone 
of the daughters of A for removal of H from the office 
of muiawalii and for appointment of a new mutawaili 
tor accounts and lor recovery of amounts misappropri- 
ated by J/, on the allegations that the mutawaili was 
not carrying out the terms of the wakt, that he was not 
making the payments enjoined by the deed to the widow 
and the daughters of the settlor and that he was mis- 
appropriating the income and alienating the property. 
I'he suit was valued for purposes of jurisdiction at R$.' 
20,000 but only a court-fee of Rs. 15 was paid under 
Art, 17 (vi) of Schedule II of the Court-Fees Act on 
the plea that it was not possible to estimate the money 
value of the reliefs sought. The lower Court holding 
that the valuation for court-fee and jurisdiction should 
be the same, ordered the plaintiffc to pay court-fee on 
Rs. 20,000 in 10 days and in default thereof dismissed 
the suit. 

Held, (1) that the suit was not governed by Art, 17 
(vi) of Sell. 11 of the Court-Fees Act, but fell under S. 

7 (li) of the Court-Fees Act, as what the piaintifis 
sought were material benefits to which they were entitled 
or might be oniitltid under the clause in the wakf-deed, 
that on disagreement between the parties the income 
should be divided and enjoyed in the proportions set out; 
(2) that the plaintiffs* claim to annual receipts was capa- 
ble of valuation at least on an average basis and court- 
fee should therefore be paid on ten times the annual 
value of the receipts to which they claimed they were 
entitled; (3) that the correct figure should be arrived at 
by deducting from Rs, 20,000, the value of the total 
property, the interest of the two defendants, namely, 
Rs. 10,000 being the 1st defendant's share, and Rs. 
500 the value of 2n(i defendant's share being lO times 
the amount of Rs. 50, which was the amount to be paid 
to defendant No. 2 annually, and the plaintiffs should 
therefore pay court-fee on Rs. 9,500 which was the 
value of their shares; (4 ) that the proper order to make 
was to allow the plaintiffs one month's time for payment 
of the requisite Court-fee and to provide that in default 
of such payment the plaint do stand rejected with costs, 
under O. 7, R. 11, C, P. Code. {Davis C.J, 
fVeston, y.) Ibrahim shah v, Hatimali Shah. 
I.L.E. (1942) Kar. 424=204 1.0.469=15 B.S. 96- 
A.I.R. 1942 Sind 160. 

S. 7 (Iv) (U. P. Amend.mQnt)--’Applkabiiiif 

•^Appeal against a finding by an unnecessary party te 
ike suit — Court-fee payable. 

Where in a partition suit a mortgagee of certain pro* 
perty is unnecessarily impleaded as a party to the suit 
and a finding is given which would bar a part of his 
claim in a subsequent suit on his mortgage and be 
appeals against it, as he is entitled to, he cannot be said 
to be seeking any consequential relief in the appeal and 
hence Court-fee as on a claim for a declaration is quite 
enough. {Misra and Madeley, //.) DURGA PR^aD 
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i/. MST. PaNA. 20 Luck. 101-1944 O.A. (O.C.) 220. 

= 1944 A.W.E. (0.0.) 220-AXE. 1945 Oudh. 30- 

-S. 7 (iv) and Sch. 1, Art. 1 — AppUcaMiity— 

Ex-minor — Suit againU guardian for accounts and 
recovery of sums misapplied and misappropnaied 
— Valuation for Court-‘fee. 

Where a suit by a ward who has attained majority is 
for accounts against his former guardian, lie need not i 
specify the amounts he expects to receive; it is sufficient , 
to pay Court-fees on the relief of accounting and to pay j 
Court-fees later on on the amount found due. Where I 
accounts had already been furnished by the guardian to : 
the Court and examined by auditors, the ward cannot j 
sue for accounts but can sue only on the accounts already j 
furnished for recovery of what is payable after surcharg- j 
ing and falsifying. The suit really is to surcharge and i 
falsify accounts already furnished and to recover specific j 
sums, and therefore, the plaintiff must value and stamp ' 
his plaint on an ad valorem basis. (Byers, /.) SOK- 
KAMMAL V. ARUNACHALAM PILLAI. (1945) 2 M.L. 
J. 460. 

S. 7 (iv) (a)' — Applicability— Suii to declare 

sale fraudulent and fictitious . 

A suit to declare a sale fraudulent and fictitious does 
not involve a consequential relief and so ad valorem 
court-fee is not necessary. (Bennett, /.) SWAMI , 
dayal V. Ram Bahadur Singh. 193 I.C. 363= | 
13 R.O. 454-1941 O.L.R. 279=1941 A.L.W. 
356=1941 O.W.N. 471=1941 O.A. 309=1941 A. ■ 
W.R. (C.C.) 124. i 

S. 7 (iv) (a) and Sch. H; Art. 17 (iil)- ■ 

(XT. P. Amendment) — A^dture of suit for declaration ! 
in respect of property in possession of receiver, | 

Where a plaintiff sues for a declaration of title in 
respect of properties some of which are in bis own pos- 
session and some are in the possession of a receiver of 
Court, the suit is purely one for a declaration and not 
one implicitly for possession inasmuch as the receiver 
was in custody of some of the properties not on his owm 
right but for the rightful owner. (Bennett and Misra, 
//,) Raham Ali V. Fakhrul Hasan. 210 I.C. 
48=1943 A.L.W. 428=1943 O.W.N. 245=1943 

0. A. (C.C.) 173=16 R.O. 137=A.I.R. 1943 
Ou<^ 462. 

S. 7 (iv) (a) and (iv-B) (IJ. P, Amendment) 

' — Suit for declaration and inf unction — Valuation as 
independent reliefs if fustified — ^Relief sou ghP , in S. *1 
(iv) (a) — Meaning. 

Where a suit was filed for a declaration that certain 
persons were the duly elected office-bearers of a certain 
committee and not the defendants and for an injunction 
to restrain the defendants from acting as such office- 
bearers. 

Held, the words ‘relief soughC in S. 7 (iv) (a) of the 
Court-fees Act meant the whole relief which w’as pray- 
ed for in the suit and that as the relief for injunction 
could not be treated as an Independent relief, it could 
not be valued under sub- S. (fz^-iS) of S. 7 of the Act. 
(}rorl;e, /.) CHIEF INSPECTOR OF STAMPS P. KEDAR- 
NATH Murarka, I.L.E. (1944) All. 214 = 213 

1. C. 227=17 R.A. 5=1944 A.LW. 145=1944 A. 
W.R. (H.C.) 78=1944 O.W.N, (H.C.) 40=1944 
O.A. (H.C.) 78=1944 AX.J. 9S=A.I.R. 1944 
All 113. 

~-^Ss. 7 (iv)(a) and (v-a) and 17— Suit to declare 
sale invalid and for delivery of possession — Proper 
CourUfif, 


I COITET-FBES ACT (1870), S. 7 (iv) (b). 

Where the plaintiffs in a suit pray that certain sale 
I deeds be declared invalid and ineffectual and that the 
I possession of rhe property should be delivered to them, 
i they must p^sy Court- fee both on the relief for posses- 
I Sion and on the relief for adjudging the deeds of sale 
j to be void or voidable. (A II sop and Hamilton JJf) 

I Zafar Ali Shah v. Collector of Meerut 
IX.R. (1945) AIL 516=1945 A.L.J. 244=1945 
A.W.R. (H C.) 128=1945 AX.W. 177=1945 
O.W.N. (H.C.) 162=A.I.R. 1945 AIL 290. 

S 7 (iv) (h) — Appeal in suit under S. 33, (3) 

Agriculturists’ Relief Act, See 17. P. AGRICUL- 
TURISTS Relief Act, .s, 33 (3) and Court Fees 
Act. S. 7 (iv) (b\ 1941 O.W.N. 479. 

S. 7(iv)fb) — Suit for delivery cf share and 

accounts and delivery of amount found due — Court-fee 
payable. 

S. 7 (iv) (f) of the Court-fees Act makes no differ- 
er/'e between a plaintiff who is in actual possession and 
one who is n'erely in construciive possession of the 
property which is to be partitioned. Where a plaintiff 
never alleged that he was in actual ^ or constructive 
posseseion but asked for delivery of his share to him 
and turther asks fo.*- accounts and delivery to him of 
his share of the amount that might be found due to the 
estate, it clearly is not a case w’here a ten rupee stamp 
would be sufficient, (Mya Bu and Shaw, JJf) 
Narayanaswamv KONAR ?/. MUNUSWAMY KONAR. 
1941 RangL.R. 249=197 I.C. 111=14 RR. 108. 
=A.I.R. 1941 Rang. 297. 

— — - S. 7 (iv) Cb) — Suit by Mahomedan co sharer for 
partition — Allegation that he is in constructive posses- 
sion of entire property and in partial actual possession — 
Court-fees. See COUKT-FeeS ACT, SCH. II, ART. 
17 (VI) AND S. 7 (IV) (h). A.I.E. 1941 Lab. 152 
(r,B.). 

S. 7 (iv) ih)-S mU for account'— -Liberty to 

value at plainiifps choice. 

There is nothing in the law to prevent the plaintiff 
from valuing a relief for accounting at any figure chosen 
by him. (^Ismail and Mull %. /J ) THE CHIEF INS- 
PECTOR OF Stamps z'. Ramesh Chandra. LL.E. 
1944 All. 133=213 I.C. 422=17 R.A 7=1944 
A.W.R, (H.C.) 38=1944 O.A. (C.C.) 38=1944 
AX.W. 57=1944 O W.N. (H.C.) 25=1944 A. 
LJ. 70=A.I.R; 1944 All. 84. 

— — S. 7 (iv) (b ) — Suit for accounts of dissolved 
partnership and for recovery of plaintiffs'^ share of 
assets — Decree directing plaintiff to Pay amounts to 
defendant — Appeal by plaintiff — Valuation — Court- 
Fee. 

In a suit for accounts of a dissolved partnership and 
I for delivery of the plaintiff’s share of the partnership 
I assets, the relief in which was valued at Rs. 200, the 
Court passed a final decree directing the plaintiff to 
pay the, defendants Rs. 4,582-5-0 with interest at 6 per 
cent, from 31 — 12 — 1936 and a sum of Rs. 242 — 10 — 0 
with interest at the same rate from 3C — 10 — 1941, the 
date of the decree. The plaintiff perferred an appeal 
valuing the relief at Rs. 100 as in the lower Court and 
paid court-fee accordingly but the -appellate Court 
called upon the plaintiff to pay court-fee on the amount 
decreed against him. 

Held, (1) that there was a difference between a 
plaintiff appellant and a defendant appellant and under 
S. 7 (iv) (/) the plaintiff appellant had greater freedom 
in the matter of valuation than a defendant appellant 
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COtTBT-PBBS ACT CISTO), S. 7, (iv) (b). 

(2) that the Conrt-fee paid was correct and the plain- 
tiff was not liable ro pay the additional Court*fee 
demanded of him. {s)ia)mhiiddin /.) RAMADOSS zk ' 
Appalanarasayya. 211 I.C. 10=16 F.M.473=: ■ 
56 L.W. 510=1943 M.WN. 817=:AJ.R, 1943 I 
Mad* 685=(1943) 2M.LJ.347. | 

■ S. 7 (iv) (b) and Sch. II, Art. 17 (vi)-— I 

Suit for partition — Plaintiff alleging joint pouession — 

Court- fie. 

In a suit for partition of joint property, where the 
plaintiff alleges joint possession, a Court-fee of Rs. 10 
only is sufficient under Sch. TI, Art. 17 (w) of the 
Court fees Act. S. 7 (iv) (Jf) of the Act does not apply 
to such a claim. In determining the Court-fee leviable 
regard must be had to the allegations in the plaint and 
the substance of the relief sought apart from the con- 
sideration of any evidence in the case. The Court has, 
however, the power to go behind the outward nature of 
the allegations in the plaint, to determine what, in its, 
essence, is the real nature of the dispute between the 
parties. {O'Sullivan, /.) HiraNAND DeoomaL v. 
MURTJMAL Kunpanmal. I.L.R. (1945) Kar. 84 
=A.I.R. 1945 Sind 128. 

'"S. 7 (iv) (b ) — Suit for partition — Defen- 
dants claiming separation of share^Couri-fee if 
payable — stranger in possession of font family 
property made defendant— Plaintiff compromis- 
ing claim with him — Other defendants claiming 
accounts from him — If must pay court-fee. 

Ordinarily in a suit for partition of joint family pro- 
perty, where the defendants claim that their share should 
be separated and placed in their separate possession, no 
court»fee is payable. In a suit for partition, a stranger 
who was in possession of the Joint family property was 
made a defendant, and the other defendants claimed as 
against him accounts of the profits of the property held 
by him. Later, the plaintiff compromised with the 
stranger and agreed to his being discharged. The court 
thereupon directed the other defendants to present their 
claims against the stranger in the form of plaints with 
proper court-fees. 

Held, that the plaintiff’s claim against the stranger 
would stand adjusted under O. 23, R. 3, C.P. Code, and 
that the claim of the other defendants against him was 
triable in the suit Itself as a part of the partition claim 
and that they could not be called upon to pay court-fee 
on their claim, {Puranik, /.) GIRJAShanKar v, 
ChainKaRAN. I.L.R. (1945) Nag. 856««1945 N.IuX 
861 1946 Nag. 273. 

S. 7 (iv) (b) and Sch. II, Art. t7—Smt to 

recover a sum as profits— Alternative prayer for 
decree for whatever found due— If makes suit a 
iuit for accounts— Court- fee payable. 

Where a plaintiff brings a suit for recovery of a sum 
of Rs. 900, the mere fact that he adds a prayer for re- 
lief for any other sum that may be found due, cannot 
have the effect of converting the money suit into a suit 
for accounts, and S. 7, Cl. (h) (P) of the Court-Fees 
Act will not apply and the case would be governed by 
Art. 17 of Sch. II. (Agarwal. /.) NANHE SinGH v. 
RAMNarain. 17 IiUcR. 246=1961.0. 441« 14 R.O. 
171-1941 O.W.N. 1095-1941 B.D. 845=1941 O. 
I..R. 686=1941 O. A. 8 10 *=1941 A.W.B. (Rev.) 865 
1941 Oudh. 622. 

S, 7 (iv) (b)— (U.P .)— when one for 

accounts — 5*111/ for dissolution of partnership — 


COURT-FEES ACT (1870), S. 7 (iv) (cj. 

Absence of any money decree and prelmimrv 
sicV^ ^ nature -^Nature of 


In order that a suit which does not expressly ask for 
accounts may be treated as one for accounts in essen'^e 
the substance of the allegations in the plaint may lerftL 
mately be looked into and these allegations must show 
that the plaintiff is asking for accounts against the 
defendant as an accounting party. Where a plaint does 
not indicate that the defendant was proceeded against as 
an accounting })arty and that accounts should be taken 
to asscertain the amount due from him, and the relief 
claimed by him and granted to him is one purely of a 
declaratory character and no money decree is passed, the 
suit is not a suit for accounts falling under S. 7 (/®») (A' 
of the Court-fees Act. {Ghulam Hasan, J.) LaCHMI 
Narayan^/, Ptrthipal Singh, 211 I.O. 125=16 
R.O. 211 = 1943 A W.R. (0.0.) 184 (2)=ig48 0 
W.N. 480=1943 O.A. (0.0.) 316 (2) = A.IR. 1944 
Oudh 101. 

S. 7 (iv) (c) and Sch. II, Art. 17 (lii)- 

Agreement having force of decree under S. 12 (2), 
C. P. Debt Conciliation Act-Suit by legal repre- 
sentative of deceased debtor for declaration that 
it is unenforceable against him— Court-fee Pay- 
able. 


A suit brought by the legal representatives of a deceas- 
ed ilebtor who is a party to an agreement registered under 
S. 12, of the C. P. and Behar Debt Conciliation Act 
having the force of a decree to have that “decree” made 
unenforceable against him, requires an ad valorem 
Court-fee stamp, {Bose, /.) RATAN Singh RAGHU- 
RAJ Singh. I.L.R. (1945) Nag. 975=1945 NL.J. 
431=A.I.R. 1946 Nag. SO. 

~ — S. 7 (iv) (c) — Applicability— Alienation by 
Hindu widow — Suit by reversioner after death of 
tvidow to declare invalid — Prayer for setting 
aside — If necessary—Suit for declaration, posses- 
sion and partition by person out of possession-^ 
Court- fee. 

An alienation by a Hindu widow is not absolutely void 
but voidable at the election of the reversionary heir of 
the last male owner. A reversioner suing after the death 
of the alienating widows need not sue to set aside the 
alienation besides praying for a declaration of its in* 
validity, so as to make his suit fall under S. 7 (iv) (r), 
Court Fees Act, leviable to ad valorem court-fee. Where 
however, in a suit for partition, accounts and declaration, 
the plaintiff, who is, on the allegations in the plaint, 
not in^ possession, asks for a declaration possession and 
partition, the suit falls under S. 7 (/>)(<:), the conse- 
quential relief being partition and possession ther^ 
fore ad valorem court-fee has to be paid {Davis, CJ* 
and Weston, /) KaRAMCHAND V, NARAINDAS. 
I L.R. (1942) Kar. 868=205 I.O. 27=16 E.S, 113“ 
A.I.B. 1943 Bina 56. 

yS. 7 (iv) (c) and Sch. II, Art. 17 (iii)- 

Applicabiliiy — ** Consequential relief' — Suit to 
declare property not wakf and not liable to rcQU- 
tration-^Naiure of, 

A suit for a declaration that certain darga and othe*" 
properties belonging to the darga were not wakf within 
the meaning of the Mussalman wakf Act, 1923, and were 
not liable to registration under the Bombay Amendment 
Act of 1935, is a suit for declaration and consequential 
relief falling under S. 7 (iv) (c) of the Court- Fees Act. 
Art. l7Gu) of the second schnedle does not apply. Tbert 
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is no^ warrant ^for reading the words ‘^consequential ; 
relief” in S. 7 (iv)(c')as consequential relief other than a ' 
declaration. Where in suit a plaintiff asks for two, decla* ' 
rations, and the second declaration is not an independent j 
declaration but merely one which is consequential upon 
the first it is a suit to obtain a declaratory decree where ’ 
consequential relief is prayed for. {Chagla, J.) ' 
HaFIZULLA LATIFF®'. WaKF COMMITTEE, KOLaBA 
47 Bom. L.E. 859. 


WANATH SINGH 2 ^, KiSHORE SiNGH. 23 Bat. 749*^ 
2191.0. 453«18 R.P. 136«11 B.R. 42S = (1945)F 
W.N. 199 = A.I.R. 1945 Pat. 81. 


— — S. 7 (iv) (c) (v)and S. n—Applicaiilitv- 
Hindu son— Suit for possession of properties alie- 
nated hy father by private sale and properties sold 
in execution of mortgage decrees— Court-fee, 

Where a Hindu son seeks to recover possession of 
joint family porperties which have been sold in execution 
of decrees on mortgages executed by his father from 
purchasers of those properties who are in possession 
thereof,^ he cannot ask for possession without getting a 
declaration that the debts covered by the mortgages were 
incurred for an illegal or immoral purpose, the son being 
bound by such sales unless he proves that the debts are 
illegal or immoral. Hence S. 7 (rV) (c) of the Court 
Fees Act applies to the suit. But where the son sues for 
possession of properties conveyed by his father by pri- 
vate sales the position is different. He can treat such j 
sales as not binding on him leaving it to the alienees to i 
prove necessity or antecedent debts. It is open to him ' 
to treat such sales as null and void, and in a suit on that 
note, S. 7, (v) of the Court Fees Act would apply. In a 
suit for possession of properties, some of which have 
been sold under private sales and the rest in execution 
of decrees on mortgages, the Court-fee is payable on the 
total value of the properties in suit. S. 17 of the Act 
will not apply. {Manohar Lall and Das, //.) SaLA- 
HUDDIN Hyder V . Dhanoolal. 24 Pat. 534= 1945 
P.W.H. 327 (2) = A.I.R. 1945 Pat. 421. 


— —S. 7 (iv) Cc) and Sch.II, Art. 17 (iii)— 

Applicability- Suit cast in form of declaratory relief— 
Suit in substance aiming at setting aside deed formally 
executed and registered, 

A suit though cast in the form of a declaratory relief 
only, but in substance aiming at setting aside a deed 
formally executed and registered in accordance with law 
is not liable to the fixed fee under Art 17, Scb. IT Court 
Fees Act. The plaint in such a suit is liable to ad 
valorem court- fees either under S. 7 (/p) (c) or Art. 1 of 
Sch. I of the Act. The weight of judicial authority of 
the different High Courts, and particularly of the Patna 
High Court, is in favour of the view, that such a suit is 
governed by the provisions of S. 7 (iv) Cc) of the Act. 
(Fa%l Ali^ C.J. Ckatterfee and Sinha, JJf) Mt RXJPIA 
V, BHatu Mahton. 22 Pat. 783 = 216 I C. i32=ll 
B.R. 111=17 R.P. 126 = 24 P.L.T. 446=1944 P W. 
H. 64=A.I.R. 1944 Pat. 17 (P.B.), 

S. 7 (iv)(c)and Sch.II, Art.l7 {\\\)—AppU- 

cahtlity—Suit for declaration that alienation by Hindu 
widow is not binding on reversionary interest-— 
Court-fee, 

A suit by certain plaintiffs claiming to be reversioners 
to the estate of a deceased Hindu for a declaration that 
a^sale made by the widow of the last male holder is not 
binding upon the reversionary interest is a suit for a single 
declaration and not for two declarations, oi%., (1) that 
the plaintiffs are reversioners and (2) that the alienation 
is not binding on the reversionary interest. Nor is the 
suit one for a declaration and ccnsequential relief failing 
under S. 7 (iv) (c) of the Court-Fees Act. Ait. 17 (3) 
• Sch, II of the Act applies. (Meredith, /.) BlSH- 


-S. 7 (iv) (c) and Sch. II, Art. 17 (iii)— 

Applicability — Suit hy landlord — Suit by land- 
lord for declaration that order of Revenue O^icer fixing 
rent roll is wropig, illegal and not binding on plaintiffs 
and f or enhancement o f reduced rent to old rent—Court 
fee^ Bihar Tenancy Act, S, 104-^. 

The plaintiffs landlords brought a suit praying, inter 
alia for a declaration that an order of the Revenue 
Officer fixing a reduced rent roll under S. 112 of the 
Bihar Tenancy Act was wrong, illegal, unenforceable and 
not binding on the plaintiffs, and for enhancement of the 
reduced rent to the rent formerly paid; they paid ad 
valorem Court-fee on the basis of one yearns rental in 
respect of these two prayers. 

Held, (1) that the suit was in no sense a suit under 
S. 1C4-H of the Bihar Tenancy Act; (2) that the first 
prayer was the only relief which the plaintiff need ask the 
Court to grant, and the second prayer, being unneces- 
s:ry, should be disregarded as surplusage; (3) that in 
substance the suit was for a declaration, pure and 
simple, (a necessary declaration), and Court-fee was 
clearly payable under Sch. II, Art. 17 (iii) of the Court- 
Fees Act; (4) that S. 7 (iil) (c^ of the Court-Fees Act 
did not apply. 

Per Shearer, J , — The suit was one under S. 42 
Specific Relief Act for a declaration and for nothing 
else. (Meredith and Shearer, JJ.) BaGEShWARI 
Pf A i^A V. TULST Garain. 194 1.C. 378 =7 B.R. 755 
= 22Pat.LT. 463=13 E.P. 709=1941 P.W.N. 447 
=A.I.R. 1941 Pat, 463. 

— — -S. 7 (iv) (c)and Sch. II Art 17 (iii) 

Applicability — Suit for declaration that property 
is not liable to sale in execution of decree and for cancel- 
lation of sale— Plaintiff not party to decree— Relief 
for cancellation of sale — If consequential. 

Where after a property is sold in execution of a 
decree, a person who was not a party to the decree and 
was unconnected with the judgment-debtor who did not 
and could not represent him, institutes a suit for a 
declaration that the property w^as his and was not liable 
to sale in execution of the aforesaid decree, the suit i - 
not One for declaration and consequential relief and is 
such is not governed by S. 7 (iv) (c) of the Court-Fees 
Act, The relief for cancellation of the sale is not 
consequential as it does not necessarily follow from the 
declaration asked for. It is a mere surplusage and the 
proper C(3urt-fee payable on the plaint is Rs. 10 under 
Art. 17 (iii) of Sch. II, (Tekchand and Beckett, //.) 
Harwant Singh ». Jagannath, l.LR. 1948 
(Lab.) 565=46 P.L.R. 83=16 R.L. 160=21010 
218= AXE, 1948 Lab. 348. ‘ ' 

^S. 7 (iv) (c)aiid Cd)— Applicability— Suit for 

injunction to restrain defendant alleged to be under 
raiyat from making permanent constructions on land 
-- Valuation. ViNOBE BehaEI Mukherjie v . K. C 
Bm s & Co. [See Q. I). 1936 -MO Vol. I, Col. 2365.1 
191 1.C. 381 = 17 R.C. 240. 

S. 7(iv)rc) and (d)— Applicability— Suit for 
injunction in respect of easement as occupier of property 
situate in Hyderabad— Title of pla^tiff in property— If 
to be gone in to-y Court -fee payable— Valuation— Right 
of plaintiff— Plaintiff native of Hyderabad and claiming 
easement as appurtenant to properly in Hyderabad— 
law applicable-^Jurlsdicticn of British Indian Court, 
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Venkataranga KAO Bahadur •u, Sita Rama- 
CHANDRA RAO BAHADUR. \st’e Q.D. 1936-40 Vol. 1, 
Col. 3324.] I.L.E (1941) Mad. 167-195 I.O. 439- 
14 E.M. 189- A.IE. 1941 Mad. 91. 

-S. 7 (iv) (c) — Applicability — Suit for 

partition of joint ^ family property— Plaintiff 
claiming to be in joint possession — Allegations tn 
plaint that defendant got ^ up colourable deed of 
partition executed by plaintiff while a minor and 
that same was not acted upon or intended to be 
acted upon — Court-fee. 

Tf a suit for partition of joint family property is 
really or actually in the natiiie of a title suit, ad valorem. 
Court-fees are payable, whether the suit be re^^arded as 
falling under S. 7 (*©) (£•), 7 {Hi) or 7 (v) of the Court- 
Fees Act. But w^here in substance the relief sought is 
the partition of the property of which the plaintiff 
claims to be in joint possession, the suit falls under Art. 
l7(r>/)of Sch. TI of the Court-Fees Act, and ad 
valorem Court-fee is not leviable. The plaint has to be 
construed as it is and caie should be taken not to import 
into it anything w’bicli it does not contain, either actually 
or by necessary implication. A relief not asked for 
cannot be imported so as to charge Court-fee thereon. 
The plaintiff, a Hindu, brought a suit against his elder 
brother for partition of joint family properties in which 
he claimed a partition of the suit property of wiiich he 
claimed to be in joint posse.ssion. There was no prayer 
in the plaint either for any declaration, cancellation of 
any document or for possession. There were allegations 
to the effect that the father of the plaintiff and the 
defendant died in a state of jointness with them that 
the defendant then became the karta, the plaintiff being 
then only about a year old, that the defendant got up a 
colourable deed of partition, subsecjuently with false 
recitals, allotting to himself the best portions of the pro- 
perties, and got it executed by the plaintiff, as if he 
were major though he was only a minor, on false repre- 
sentations as to the object of the same, that the deed 
was never acted upon and did not represent any actual 
family arrangement, that the family still continued joint 
in spite of the deed, and that until a short time before 
suit the joint state continued, w'hen on account of some 
differences the plaintiff separated in mess from ^he 
defendants. The plaintiff paid aCouit-feecf Rs. 15 
only under Art. 37 (w) of Sch, It of the Court-Fees 
Act. The trial Court held that the suit was really one 
for a declaration that the previous deed w’as not binding 
on the plaintiff and for cancellation of the same, and 
therefore fell under S. 7 Ov) (c) of the Court-Fees Act, 
and called upon the plaintiff to pay ad valorem Court- 
fee under S. 7 OV) (tf). 

In revision, that if the plaintiff established his 
case, the document referred to would be void and not 
voidable, and would be a colourable transaction not 
intended to be, and never, acted upon, and that neither 
a prayer for a declaration nor a prayer for cancellation 
could be imported into the plaint by necessary implica- 
tion. Hence the plaint did not fall under S. 7 {iv) (tf) 
but fell under Art. 17 i^vi) of Sch. H. {Chatterji and 
Merediik, J/j) RamaUTAR SaO &. Ram GOBIND 
Sag. 20 Pat. 780*198 10.866*14 R.P. 512*23 
Pat.Ii.T. 218*8 B.R. 471* A.I B. 1942 Pat. 60. 

S. 7 (iv) to) and (vy-Applicabmty-Suit 

for possession after declaration of title — Court- 
fee payable — Nature of suit. 

In all cases where possession is claimed, the plaintiff 
has to establish his title before he can get a decree for 
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possession. Where a suit is in reality one for possession 
the fact that the plaintiff asks in his plaint for some 
thing m the nature of a declaration will not make it a 
suit for declaration and consequential relief for thp 
purposes of Court fee. The suit being really one purelv 
for possession, Court-fee is payable only on that basis 
\Harrus,C.J,aHd ManoJmr Lall.Ji) BESar KUap 
7A Ram HIT SJNGH. 193 I.O. 538*7 B.R. 567«=i^ 
RP. 599*21 Pat.LT, 1063* A.IB. 1941 Pat 

(as amended by Bombay Finance Act 

1932), S. 7 (iv) (c) and Sch. II, Art. 17 (v)— 
Applicahility—Suit to declare decree for over 
Rs. 5,000 void and unenforceable and for restrain^- 
ing execution — Court- fee ~ Jurisdiction— Suits 
ValmHon Act, S. 8 — Bombay Civil Courts Act, 


A plaint ha.s to be valued according to the relief 
claimed and not according to the lecitals in the body of 
the plaint. A suit for a declaration that a decree passed 
against hi rii for Rs. 5,366 and was obtained by mis- 
re[)restntation, fraud and undue advantage and was 
therefore unenforceable and void, and for an injunction 
resliVining the defendant from executing it, is in effect 
a suit for setting aside the decree passed against the 
plaintiff. Sucli a suit falls, for purposes of Court-fee, 
under Art. 17 (?>) of Sch. II to the Court-fees Act ^ 
amended by the Bombay Finance Act (193.2). S. 7 {k) 
(tf) does not apply to such a case. Hence a Court-fee 
of Rs. 15 for the relief of setting aside, under Art. 17 
( 7 ^), vSeh. II, and another Court-fee for the injunction on 
the valuation given by the plaintiff must be paid. The 
plaintiff cannot be allowed to value the whole suit as^he 
chose under S. 7 (Ju) (tf) of the Court-fees Act, S. 8 of 
the Suits Valuation Act does not apply and the valuation 
for purposes of jurisdiction is the amount of the decree; 
that being over Rs. 5,000 a second class subordinate 
judge has no jurisdiction to entertain and try it in view 
of S, 24 of the Bombay Civil Courts Act. (Jokur and 
Weston, JJj) BaI LILAVANTI v, Vadilal. 47Bom. 
L.B. 386 *A,I.B. 1945 Bom. 474, 

— — S 7 (iv) (c) — Applicability-Suit to sii 
aside decree effecting partition by metes and 
bounds and for fresh partition of all properties 
held by plaintiff and defendants exclusively since, 
date of prior partition— Court-fee payable— Plain- 
tiff— If in joint possession— -Sch. II, Art 17 (vii). 

In deciding whether a suit falls within the ambit of 
S. 7 (tv) (tf) of the Court Fees Act, the substance and 
not the language of the plaint must be looked at; and in 
determining the court- fees payable the Court should 
have regard to the cause of action as stated in 
plaint. The defendant’s denial of the plaintiff’s joint 
possession at the date of the suit does not alter the 
character of the suit. Where a plaintiff prays to have a 
prior partition by metes and bounds effected by a decree 
set aside as void and not binding on him, and to bring 
into the hotchpot for the purpose of making a teh 
partition, the properties which since the date of the prior 
partition have been in the exclusive possession of one or 
other of the defendants and for separate possession 
thereof to the plaintiff by dispossession of the defen- 
dants, the suit is one for a declaratory decree and ^ 
consequential relief and is covered by 8. 7 (iv) (tf) of 
the Court-Fees Act, It cannot be said that in such a 
case the plaintiff is in joint possession with the defea* 
dants, so as to take the suit out of S. 7 (iv) (tf), and to 
bring it under Sch, II. Art. 17 (vu)i as being Ijablttt? 
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a fixed court-fee instead of ad valorem court* fee. The 
fact that the plaintiff is already in possession of a por- 
tion of the property of which he seeks a re-partition 
cannot entitle him to credit for court-fees payable in 
respect of that part of the property. {Davis, C.J, and 
Loho, /.) FaZILAT KHATUN V. RAHIM BUX. I.L.E. 
(1941) Kar. 102 = 197 XO. 590 = 14 R S. 112= 
AXE. 1941 Sind 154. 

— — S. 7 (iv) (c) — Applicability — Test — Specific 
relief claimed. 

The Court has to look at the substance of the plaint 
in each case to determine whether the suit is really one 
for a declaration with a consequential relief or is 
merely a camouflage attempt in words to disguise a 
specific relief claimed in the garb of a suit for declara- 
tion coupled with a consequential relief. It cannot be 
held that in all suits where possession is one of the 
reliefs claimed the suit must fall within S.7 (v) of the 
Court-Fees Act any more than if the relief w'as not 
possession but was somewhere specifically provided for 
say in Art. 1 of the Schedule the relief would necessarily 
fall within that article It will depend on the facts and 
circumstances of each case whether the relief by way of 
possession or any other relief claimed is or is not con- 
sequential on the declaration sought. If it is conse- 
quential on the declaration sought then the suit would 
fall under S. 7 (iv) (c)» If it is not so consequential, 
then the suit may fall if relief claimed was possession 
partly under S. 7 (v) or if the relief was not for posses- 
sion but did come within Art. 1, Sch. I, then under that 
artit'le. (Da/ip Singh and Sale., //.) HarKISHAN 
LaL». Barkat ALi. 202 XO. 174 = 16 E.L. 109 = 44 
P.L.E. 162=A.I.E. 1942 Xah. 209 

S. 7 (iv) (c) and Sch. I, Art. 1— Basis of 

Valuation. 

Though both under S, 7 (iv) (c) and Art. 1, Sch. 
I of the Court-Fees Act, ad valorem court- fee is required 
to be paid, the basis of valuation is not the same. 
Whereas under the former provision ad valorem court- 
fee has to be paid on the amount at which the relief 
sought is valued in the plaint or memorandum of appeal 
under the latter provision of the Court Fees Act ad 
valorem court-fee has to be paid on the amount or value 
of the subject-matter in dispute; in other words in 
accordance with the former provision the plaintiff can 
put his own valuation on the relief sought by him, 
whereas under the latter provision the value of the 
subject-matter must necessarily mean the market value. 
(Fazl AH , C. Chatteriee and Sinka, //,) MT. 
RUPIA V . Bhatu Mahton. 22 Pat. 783= 24 PX.T. 
446=216 XO. 132=11 B.E. 111 = 17 B.P. 126 = 1944 
P.W.N. 64=AJ.E. 1944 Pat. 17 (p.B.) 

S. 7 (iv) (c) — Courtis power to revise valua- 

tioH Put by plaintiff. 

In a suit to obtain a declaratory decree with conse- 
quential relief the Court is empowered under the law to 
revise the valuation put by the plaintiff, and if, on such 
revision, it is of opinion that the valuation is insufficient 
or arbitrary, it has jurisdiction to fix a right value. 
{Fazl AH , C,J., Chattel ee and Sinha, //.) Mt. 
Rupia V. bhatu Mahton, 22 Pat. 783=24 P.L.T 
446=216 I.C. 132=11 B.E. 111=17 E,P. 126=1944 
P W.IT. 54=A.XE. 1944 Pat. 17 (P-B.)* 

Ss. 7 (iv) (c)and Sch. IT, Art. 17 (iii)— 

Declaratory suits — Determination of court- fee-~‘T rue 
criieri in'*— Consequential and sudstaniial reliefs-— Dis-' 
iindion — Suit for declaration that property is zvahf 
and its alienation is void — C our H fee payable., 

Q,D, I— 100 


OOUET-PBBS act (1870) S. 7 (iv)(c) & (v). 

The true criterion for determining the question of 
court fee in cases of declaratory suits is the substance of 
the relief claimed as disclosed by the plaint, taken as a 
whole. If the relief so “disclosed is a declaration pure 
and simple and involves no other relief, the suit would 
fall under Sch, II, Art. 17 (in) of the Court-Fees Act 
and the court fee payable would be Rs. 10 only. At the 
initial stage of determining the court-fees on a plaint, 
the question whether the declaratory suit is liable to be 
dismissed, either because it does not fall within the pur- 
view of S. 42 of the Specific Relief Act, or because the 
plaintiff has failed to sue for a further relief which was 
open to him or for some other reason does not arise. 
That question will arise only after the necessary court- 
fee on the true relief as disclosed in the plaint is paid 
and the plaint is properly before the Court. If on the 
other hand, it is found that the declaratory relief claimed 
involves a consequential relief within the meaning of S. 

7 (iv) (^) of the Act, it will be for the plaintiff to state 
the amount at which he values the relief as provided in 
that section. Lastly, there may be cases, w'here the 
declaration asked for is merely a surplusage, and the so- 
called consequential relief is in reality an independent 
substantia! relief. The expression “consequential relief* 
means some relief, which would follow directly from the 
declaration given, the valuation of which is not 'capable 
of being definitely ascertained and which is not speci- 
fically provided for anywhere in the Act and cannot be 
claimed independently of the declaration of a “sub- 
stantial relief.” If the relief claimed in any case is 
found in reality to be tantamount to a substantial relief 
and not a “mere “consequential relief” in the above 
sense, the plaintiff must pay court-fee on the substantial 
relief. Where the plaintiff sues for a two fold declara- 
tion, viz.,(l) that a certain property is wakf and {Uy 
that the alienations which certain mutwallis have effect- 
ted are null and void and are ineffectual against the 
wakf property, the first part of the relief is purely dec- 
laratory and it does not involve any consequential relief. 
But the second part of the relief is tantamount to the 
setting aside or cancellation of the alienations and can- 
not be treated as a purely declaratory one. It cannot 
be treated as a declaration with a consequential 
relief falling within S. 7 (iv) (c) of the Act. For, as the 
alienors had the power to alienate the property for cer- 
tain purposes, the declaration that the property is wakf 
would not by itself entitle the plaintiff to ask for the 
cancellation of the alienations. It is a substantial relief 
and would require ad valorem court -fee on the value of 
the subject-matter of the alienations under Sch. I, Art. 1 
of the Act. (Monroe, Bhide and Ram hall, jjl) 
Zeb-ul-Nisa V. Bin Mohammad. I.L.E (1941) 
Lah. 451 = 193X0. 641 = 13E.l. 465=43 P.L.E 
106=A.I.E. 1941 Lah. 97 (P.B.). 

S. 7(iv) (0— Right of plaintiff to valu^ relief 

— Power of Court to determine the valuation. 

Under S. 7 (v) (c) of the Court-Fees Act, a plaintiff 
is at liberty to state the amount at which he values the 
relief sought. But he cannot be allowed to put an arbi- 
trary valuation on the relief^he seeks ; if he does so, it is 
open to the Court to determine the value and ask the 
plaintiff to pay court-fee on the value so determined. 
[Manohar Lctll and Das, //.) SaLAHUDDIN HyDER 

V. Dhanoolal. 24 Pat. 334=1946 P.W.N. 327 (2) 
=A.XE. 1945 Pat. 421. 

S. 7 (iv) (c) and (v^—Sole of joint family pro- 
perty by father — Suit by son for declaration that it is 
not binding and for possession — Court- fee, 

A suit by a son for a declaration that a sale of joint 
Hindu family property effected by his father had not 
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OOUHT-FEES ACT (1870), S. 7 (iv) (c). 

been made for family necessity and was not bin(^in^ 
on the family, and for joint possession of the 
property sold along with his father, falls within the pui- 
view of S. 7 (:v) (r) and not of vS. 7 (v) of the Court- 
Fees Act. An alienation by the father of a Hindu joint- 
famii'y is not void but is only voidable at the instance 
of his sons. It i.s therefore, necessary for ’the plaintiff 
to get rid of this voidable document by having the 
Court to declare that in the circumstances of the case it 
should be avoided at the plaintiff’s request. The posses- 
sion which he then claims flows from and is a necessary 
consequence of the relief claimed, namely, that the docu- 
ment does not stand in the way of the plaintiff. The 
remedy of possession, therefore, is essentially in this 
case a consequential relief flowing from and arising out 
of the declaration sought by the plaintiff. (Dalip 
Singh and Sale, jj:) HarKISHAN LAL BarKaT 
Ali. 20210. 174: = 16 R.L. 109 = 44 P.L.R 162= 
AXE. 1942 Lah 209. 


— S- 7 (iv) (c )* — Suit for deelaration\and con* 
sequential relief— Valu ati&n. 

The reliefs asked for in the plaint were in substance 
(1) a declaration that the properties in the Schedule 
belonged to the idols, (2) a further declaration that the 
plaintiffs were shebaits under the law, ,(3) removal of 
the defendants from shebaitship, (4) the framing of a 
scheme of management, (5) an injunction against the 
defendants restraining them from dealing with the pro- 
perties in the schedule as secular properties, and (6) 
accounts. The plaintiffs valued the claim for accounts 
tentatively at Rs. 100, and the remaining reliefs at Rs. 
2000 presumably treating the case as one under S. 7 
(iv) of the court“fee.s Act. The trial Court valued the 
relief for injunction alone at Rs. 6,975, according to the 
valuation of the properties in the schedule on the basis 
of net profits. 


ffeld^ that in so far as the suit was one under S. 7 
(iv) (c) of the Court-Fees Act the relief sought was a 
declaration coupled with consequential relief and that 
it would not be right to detach the declaration from the 
consequential relief and value them separately. The 
declaratory relief asked for as regards the character of 
the properties in suit and the status of the plaintiffs as 
shebaits could not be estimated at a money value, but 
admitted of such valuation only if it was coupled with 
the consequential relief prayed for. The consequential 
relief here was the framing of a scheme of management, 
and also the injunction, though the latter might be 
regarded as an independent relief by itself. As the 
court had valued the injunction alone at Rs. 6975 and 
as there was no objective standard by which the other 
part of the relief, namely the framing of a scheme, could 
be valued, the total valuation of the suit under Cl (c) 
of para Ov) should he raised from 2,000 to Rs. 6,97^ 
In addition to this, the plaintiffs must pay a fixed fee 
of Rs. 15 on the prayer for removal of the defendants 
from shebaitship, and as for the prayer for accounts they 
should pay ad valorem on their own tentative valuation 
of Rs.lOO. KBiswas and Roxburgh, JJ,) KaNAKLATA 
Dassi 27. Ram Gopal Das. 197 I.O. '‘128=14 nn 
312 = A.I.E. 1941 Cal. 609. 


7 (iv) (c) Suit for declafaiton by Hindu son 
that mortgage decree against father is null and void— 
Court-fee payable. 


In the case of a suit by a Hindu son for a declara 
h at a decree passed on the foot of a mortgage aes 
ha father is null and void on the ground of want of 
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sideration and necessity, it is essential for him to ..u 
for the setting aside of the decree as a consequence ! 
he declaration claimed and to pay Conrt-fee unde? S ? 
(r;) (f) of the Court-fees Act. The decree unli 2 
aside, would remain executable against the share oltS 
son in the mortgaged property. If. however, the mnli 
gage has not merged into a decree, a pure deebraw! 
relief can be effectively given. {HarXs^ C r 2 
Mehr Chand Mahal an, /.) Prithvi Rat v Rattt 
46 E.^R. 346=218 I.C. 67=18 E.L. 


— . X, 0. X, i3Cn. Ai, Aft 17 

\y\)~Suit for declaration and for cancellation of 'in 
trument — Court- fees , ' 


The delivery and cancellation of an instrument under 
o. 39 of the Specific Relief Act is something quite dis 
tinct from a mere declaration. A person who is put to 
some inconvenience, through the existence of an instru- 
ment to which he is not a party, may seek merely to 
have his own rights established and treat the instrument 
as a nullity if he is not affected thereby; but if he 
chooses to go further and have the instrument delivered 
up to the Court for cancellation, he is then asking fora 
different form of relief. If prayer for this relief is at- 
tached to a prayer for a declaration, the question which 
then arises is whether the cancellation should be regard- 
ed as consequential on the declaration or as a substantial 
relief in itself which requires separate valuation. In the 
former case, a single Court-fee will have to be paid on 
the value of the reliefs sought under S, 7 {iv) (c) of the 
Court-fees Act. In the other event, a Court fee will 
have to be paid on the value of the subject matter in dis- 
pute under Art. 1, of Sch, I, if the subject-matter is 
capable of valuation, otherwise a fixed fee of Rs. 10 
under Art. 17 (vi) of Sch. II. {Teh Chand and Beckt% 
//.) GurdwAra Param Hans Mahatma Panap 
DasS Jtmaharaj V, Gopichand. 196 1.0, 264=14 
EX. 146=4S E.L.E. 262=:A.IE. 1941 Lah, 266. 1;- 1 

~ (c)~-Suit for declaration of 

title and wf unction — Plaintiff claiming to be in 
possession of suit land-— Valuation for court-fees 
and jurisdiction. 


Where a plaintiff claiming to be in possession of 
land sues for a declaration of his title to it and for an 
injunction restraining the defendant from interfering 
with his possession, the suit is one for declaration and 
consequential relief, and therefore under S. 7 {iv) (r) of 
the Court-Fees Act, the plaintiff is entitled to put his 
own valuation for purposes of court-fee and under S. 8 of 
the Suits Valuation Act the value so fixed automatically 
becomes the value for jurisdiction. {Tek Chand and 
) Ghxjlam nabi V. Umar Bakhsh. 

609=14 R.L. 263=48 P.L.E. 337= 
A.I.R. 1941 Lah. 307. 


-- 778.7 (iv) (c) — Suit for declaration that 

liquidator s order against plaintiff is void and for 
injunction — /Arbitrary valuation. 

^ A suit for a declaration by a member of a co-opera- 
tive society that an order passed by the Liquidator of the 
Society against him is null and void and is not execu- 
table against him and for an injunction restraining the 
defendant from executing it, is a suit for a declaration 
and consequential relief, and, therefore, under S. 7 (iV) 
(c) of the Court-fees Act the plaintiff is entitled to fix 
any value he likes on the plaint. {Teh Chand and 
Beckett, JJ.) Allah Yar Anjuman ImdaP 
QARZA, BASTI CHAH KOTWALA PARHU jALAJJPUk 
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COITRT-PEES ACT (1870); S. 7 (iv)\{c) alld(v). 

I. L.K. (1942) Lah. 379=195 I.C. 688=14 RX. 
83=43 PX.R, 305=A J.R. 1941 Lah. 284. 

S. 7 (iv) (c’) and (v)— for declaration 

with consequential relief for possession and suit 
for possession — Choice of plaintiff. 

Where it is open to the plaintiff to frame his suit in 
one of two ways, there is no obligation in law that he 
should frame his suit, in any other way than he would 
choose to frame it. In other words, if it is open to the 
plaintiff to bring a suit for possession or to bring a suit 
for a declaration with consequential relief for possession 
it is entirely for the plaintiff to choose in which form he 
brings the suit and to the results that may flow from his 
choice in the way of limitation or otherwise the question 
of Court-fee payable is wholly irrelevant. The Court- 
fee will be determined on the nature of the suit as 
framed at the choice of the plaintiff always provided it is 
legally open to him to do so. (Dalip Singh and Sale, 
JJ.) Harkishan Lal ‘v. Barkat ali. 202 I.C. 
174=15 R.L. 109=44 P.L.R. 162=A.I.R. 1942 
Lah. 209. 

S. 7s (iv) (c) — Suit to declare decree debts 

not binding by person not a party to decrees— 2 i 6 
valorem fee, if payable— Test, 

Ordinarily a decree binds only parties and privies. 
For one not a party and hence not bound, it is not 
necessary to get the decree set aside. But in the case 
of one who is for some reason or another bound by the 
decree there is implicit in the prayer for declaration that 
the decree does not bind him, a further prayer that the 
decree be modified so as to exonerate his interests. 

Where a Hindu son sues for a declaration that certain 
debts represented by decrees against his father are not 
binding on him or on the joint famdy property, there is 
involved in it a prayer for setting aside the decree and 
hence ad valorem- court-fee is payable. (Bose, I) 
Vinayak Rao w. Mankunwarbai. I.L.R. (1943) 
Nag. 440=202 I.C. 643=15 P.N. 97=1942 N.L. 

J. 466=A.I.R. 1943 Nag. 70. 

S. 7 (iv) (c)' and (d) — Suit for Injunction for 

removal of drain — Value for jurisdiction and court-fees 

See Suits Valuation Act, S. 9. 47 P.L.R. 436 
(P.B.); 

— — S. 7 (ivj (c)' and (dj— Suit to set aside 
decree — Valuation. NALINI NATH MaLLIK 
Rauhashyam Marwari. [see Q.D. 1936 — '40Voh 
I, Col. 2374.] 192 I.C. 574=13 R.C. 321. 

S. 7 (iv) (c)^Valuaiion of relief — Power 

of Court. 

The plaintiff can place any valuation he likes for 
purposes of Court-Fees in a case falling under S. 7 (tv) 
(e) of the Court-Fees Act and the Court has no power 
to question that valuation, however arbitrary it may be 
and the value for purposes of jurisdiction must be the 
same as the value for purposes of Court-fee. The 
Court cannot decide that a relief claimed is under- 
valued if it is in accordance with the provisions of the 
Court-Fees Act. (Almond^ I.C. and Mir Ahmad, 
I.) Najab Sultan v. Ram Kish an. 197 I.C. 
782=14 R. Pesh. 64=A.I.R. 1942 Pcsh. 4. 

— Ss. 7 (iv) (d) and 8 (c)—Suit for per- 
manent injunction — Prayer restraining execution of 
dgcree against property in plaintiff’s possession— 


AN15 RFVEIITTE. 

cotjetpbbs act (i87oy, s. 7 (MCfy, 

Proper valuation . MiR AKHTAR HOSSAIN z/. GuRU- 
PADA Haldar. [see Q D. 1936-40 Vol. I' Cof. 2381.] 
192 I.C. 279=13 R.C. 306. 

^S. .7 (iv) (i)-Art. 17-P. \Sck 11— Adminis- 
tration suit^Court-fee to he paid on market value 
of property— Jurisdiction of Court should be gone 
into — Revision proper to correct error at early 
stage. 

In a suit for the administration of the estate of a 
Muhammadan lady, for accounts and for division of the 
assets among the heirs under the Muhammadan Law, on 
the question whether the provisions of S. 7 (iv) (f) or 
Art. 17-B of Sch. 11 of the Court-Fees Act applied to 
the case. 

Held, that as an administration suit is not merely a 
suit for accounts and ought not to be so regarded for 
any purpose relating to Court-fee, especially where the 
suit is not one by a creditor for the administration of 
the assets of a deceased but one where a division of 
properties may have to he made, it should be valued 
under Art- 17-B of Sch. TI of the Court-Fees Act. 

Held, further, that in such a case the jurisdiction is 
to be determined by the market value of the property. 
Where the lower Court had erred in holding that it had 
jurisdiction the High Couit can interfere in revision to 
correct such error when the suit was still in its earlier 
stages though if the suit had been decreed in favour of 
the plaintiff the defendant would have been entitled to 
raise the question of jurisdiction in appeal. (HorwUl, 
J.) Khaj\ MomiiEN Sahfb 7^ Abdul Gaffoor 
Sahib. 201 I.C. 261=15 R M. 291 = X.L.R. 
(1942) A^ad. 455=54 L.W. 663=1941 M.W.N. 
1053=A.I.R. 1942 Mad. 247=(1941) 2 M.L.J. 
962. 

S. 7 (iv)' Administration suit — Valua- 
tion of plaintiff— If can he ^questioned by defen- 
dant— Remedy in case of under-valuation, 

A suit for administration is a suit for accounts and 
falls under sub-paragraph (/■) of Cl. (iv) of S. 7, Court- 
Fees Act. The valuation for the purposes of jurisdiction 
must be the same as the "valuation for the purposes of 
Court-fees. In such a sn\t the valuation for purposes of 
Court-fees and or for jurisdiction made by the plaintiff 
cannot be questioned by the defendant In the case of 
its turning out that too small a sum had been paid in 
Court-fees, provision is made in S. II for payment of 
additional Court-fees. (Roberts, C.J.^ Dunkley and 
Sharpe. JJ.) MauNG Ya v, MaunG TU GyaND. 
1941 Rang. L.R. 512=198 I.C. 414=14 R.R. 
201=A I.R. 1941 Rang. 322 (F.B.). 

— S. 7 (iv) (f) — Final decree in suit for dissolu- 

tion of partnership and accounts — Appeal' — Court-fee 
payable. SHEO KISaN Das v. DandaS. [SegQ, 
D, 1936.M0 Vol. I, Col. 2382] I.L.R. (1941) Nag. 
344. 

S. 7 (iv) (f)—Suit for accounts— Appeal-^ 

Valuation, 

Where the claim in a suit for accounts has been 
valued in the trial Court for purposes of court-fees and 
jurisdiction at a particular figure, if the defendant 
appeals against the decree claiming dismissal of the 
plaintiff's suit in its entirety, the same valuation would 
continue throughout the litigation and court- fee thereon 
would have to be paid. (Grille, C.J. and Pollock, J.) 
Sheoram Sitaram V. Atmaram Raghoji. I.L.R. 
(1943) Nag. 17=205 I.C. 17=15 R.N. 168=1942 
NX J. 557=AJ.R. 1943 Nag. 13, ^ 
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OOUBT-rSBS ACT (1870), S. 7 (iv) (f ). i OOURT-FESS ACT (1870). S. (iv-A), 


■S. 7 (iv) (f ) and Sch. I. Art. for j does not bind the plaintififs or their tavazhi, it is w 

' “ : necessary for the plaintiffs to ask for cancellation of 

; that deciee or to pay ad valorem court>fee on the amount 
! of the decree in question. (^Somayya, /.) KUTTI Ammtt 
V . Kalliani Ammal. 210 I.C. 477=16 R M uo 
I =56 L.W. 255=1943 M.W.N. 265=A.I.R iol; 

1 Mad. 474=(1943) 1 M.L.J. 296. ' 

I S. 7 (iv-A'lCas amended in Madras)- 

I ApplicabUiiy — Decree aginst temple in suit filei 
: on promissory note by hereditary trustee — Suit y 
; roar shipper to declare not binding on temple as 
I being collusive— Te7nple and trustee made defendants— 

I Court- fee, 

I The worshippers of a temple, representing the temple^ 
brought a suit for a declaration that a decree obtained 
I against the temple properties by a grocer in a suit on a 
! promissory note executed by the hereditary trustee for 
goods supplied by the grocer, was not binding on tbe 
I temple as it was collusively obtained. Both the temple 
I and iho trustee for the time bring were put in the array 
1 of defendants i 

I Ifeldi tliat in deciding a matter of Court-fee, the 
I Court was entitled to exanjine the substat ce of the suit 
! that the plointiffs were in suljstance praying on behalf of 
I the temple for cancellation of the decree obtained against 
I the temple, and the suit was therefore liable to court-fee 
j under S, 7 (iv) (A) of the Court-Fees Act as amended 
! in Madras and Art. 17-A (1) of Sch. II did not apply, 
i Though the position of the plaintiffs gave them an 
, interest sufficient to iustify the filing of a suit indepeii- 
; dently of the trustee, they really sued in the right of the 
temple and its trustee, and did not ask for the protection 
j of any interest of their owm and hence they should not 
be permitted to escape the natural consequence of their 
suit by arraying the temple and its trustee among the 
defendants. 


account — Decree for specific amount against plaintiff- 
Appeal by plaintiff' — Valuation — Court -fee payable — 
If same as in suit — ft ability to ad valorem Court- 
fee, 

A plaintiff in a t^uit for accounts, is no doubt entitled 
to place his onvu valuation on the relief claimed. If his 
suit fails and he appeals against the refusal to take an 
account, the ap[)ea] would relate solely to a right to an 
account, and the appellant might place hiaown value on 
the memorandum of appeal. But if the suit results in 
a decree for a certain amount against the plaintiff, his 
appeal against such decree is not merely in relation to an 
account, but is really an appeal against a money decree 
and he must pay ad valorem Court-fee on the amount of 
the decree. He cannot be permitted to place an arbi- 
trary value On his appeal for purposes of Coure-fee. 
{^Beauvioni y C, J. and Sen-, /,) KASHI RAM SenU v. 

Ranglal Motii.alsbet. IX.R. (1941) Bom.i477. 
=195 I.C. 894=14 R.B. 84=43 Bom.L.R, 475= 
A.I.R. 1941 Bom. 242. 

S, 7, (iv) (£) — Suit fer accounts of partner- 
ship — Plominal valuation— Higher valuation in 
prior suit between same parties *on account 
stated* — Plaintiff if should be pintied down to his prior 
estimate. 

Where a plaintiff in a suit for ‘accounts of partner- 
ship* gives a nominal valuation, the fact that he on an 
earlier occasion filctl a suit against the same defendant 
claiming a much larger amount ‘on account stated* is no 
reason for pinning him down to his original estimate. 
He can value his suit as he pleases and there is no likeli- 
hood of any loss of revenue as the exact fees due have to 
be paid later on, lie can put his own valuation in such 
a suit as it is only tentative. {Gruert /.) MOTILAL 
Onkarsa Chaure V , Gulabsa Maniksa Banore. 


1942 N.L.J. 197. 

- S. 7, (iv) (f) — Suit for accomits’-— "Valua- 

tion, 

The plaintiff, when he brings a suit for account, is 
bound to value his suit tentatively by doing his best to 
give a fair estimate of the relief which he hopes to 
obtain and he must not fix the valuation arbitrarily in 
order to avoid payment of the proper Court-fee or 
overvalue it. {Harries, C.ff tind Manohar Lall, /.) 
ManiBeviz'. Anpurna Dai. 22 Pat. 114=206 
I.C, 126=15 R,P. 309=9 B.R. 260==A.I.R. 1943 
Pat. 218. 

— *5. 7» (iv) (f) — Suit for accounts — Valuation — 

Option of plaintiff or appellant. 

In suits for accounts it rests with the plaintiff or ap- 
pellant to assess the amount at which he values the 
relief desired. (Dames.) RaM PaL v. BhaGWaN Das. 

1942 A.M.L. J, 11. 

——(as amended in Madras) S. 7 (iv-A)— 
Applicability — Decree against person as Karnavan 
and manager of Thavazhi — Suit to declare decree 
not bi ceding on Thavazhi — Allegation that per- 
son was never Karnavan or manager — Court-fee 
payable. 

Where the junior members of a putravakasam tavazhi 
in a Malabar tarwad bring a suit on the allegations that 
the second defendant is the karnavathi and manager of 
tB.y 2 iZh.i and that the third defendant had never the 
karnavathsanam or the right of management and that a 
decree passed with the third defendant as karnavan 


Wadsworth. J. — It is well settled that when A gets a 
decree against B and B or his representative wishes to 
get rid of that decree, B must pay court-fee as for the 
I cancellation of the decree w'hether he drafts his paryer 
I only as one for cancellation or w’hether he disguises it in 
j the form of a prayer for a declaration. (Mocheit and 
i Wads7vorth. //.) RaMASUBBA IVER V. AYYALU 
I NAmu. IX.R. (1941) Mad. 708=199 I.C. 528 
! =14 R.M. 593. 1941 M.W.N, 243=53 L.W. 

I 3n=A.I.R. 1941 Mad. 493=(1941) I M.LJ. 

! 414. 

j amended in Madras), S. 7 (iv-A)— 

! Applicability — Decree on promissory note against en- 
I dorser — Suit by latter to declare decree unexecutahh 
; against him — Consequential relief — Cotirt-fu 
payable. 

A suit on a pormissory note was brought against the 
makers and also against the petitioner who was the 
payee of the note and who had endorsed it over to the 
plaintiff in that suit for consideration. A decree ww 
passed both against the makers and against the peti- 
tioner and in execution thereof some properties of the 
petitioner were sold. The petitioner then brought^ a 
Suit for a declaration that the decree which was being 
executed was not executable against him and for conse- 
' quential relief in the shape of setting aside the sale 
I already held together with an injunction preventing 
further execution of the decree against him. The basis 
of the claim to avoid execution was an agreement which 
the petitioner alleged was entered in to between bina and 
the decree, holder prior to the institution of the suit on 
the promissory note to the effect that po remedies should 
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be claimed against him. The petitioner Valued the 
reliefs at an arbitrary figure, but the lower Court held 
that the suit in effect was one to set aside the decree in 
so far as it bound him and must therefore be valued for 
purposes of court-fee accordingly and called upon the 
petitioner to pay such court-fee. 


in revision, that the only way in which the 
decree could be attacked by the petitioner wms by setting 
it aside and not by way of a declaration, and the suit 
therefore fell within the scope of S. 7 {yv) A of the 
Madras Amendment of the Court -Fees Act; hence the 
order calling on the petitioner to pay additional court 
fee was correct, {^Byers^ /.) VENKATARAMA Nara- 
SIMHA Rao z/. Sitha Rama Chandra Rao. 205 
S22=1942 M.W.N. 792=55 
747 (2)=A..I.R. 1943 Mad. 106=(1942) 2 
JVL.L/.J, 658. 


-—^(as amended in Madras), S. 7 (iv-A)-^p. 

phcabihty — Gift de id — Alhgcitijn that it is sham atid 
nominal and inoperative — Suit for declaration of 
execuianf s title to property covered by deed — Court-^ 
fee. 


S. 7 (iv-A) of the court-fees Act, as amended in 
Madras, can have no application to the case of a docu- 
ment, such as a gift deed, which, being a sham, nominal 
and inoperative instrument has no legal effect. It was 
alleged iri the plaint that the plaintiff executed a sham 
and nominal gift deed for the purpose of securing his 
property from his creditors. He w’as subsequently dis- 
possessed of the property and he therefore sued for a 
declaration that he was still the owner of the property, 
despite the execution of the gift deed and for 
possession. 


Heldt that the suit must be looked upon as being 
merely for a declaration and consequential relief and 
cannot be regarded in substance as one for cancellation 
of the deed within the meaning of S. 7 (iv-A) of the 
Court-Fees Act. {Horwoill, J.) AdINarayana 
V . Rattamma. 1944 M.W.N. 424 = 57 L.W 
392=A.I.R. 1944 Mad. 408 (2)- (1944) i 

M.L.J. 497, 

— « — .(as amended in Madras), Ss. 7. (iv-A) 
and 7 Applicability — Partition in joint Hindu 

family--' Minor co’-parcener represented by guardian-'- 
Suit by minor ignoting prior ^partition as null and 
void — I f to be treated as one for cancellation of prior 
partition deed — Valuation for court — fee and furisdic* 
Uon, 


The plaintiff and defendants 1 and 2 were brothers, 
being the sons of the third defendant, who till 1922 
constituted a joint family. In 1922, the 3id defendant, 
the father became divided from his sons and left the 
family. The 1st defendant (eldest brother) managed 
the affairs of the joint family since 1922 until 1938 when 
a partition was effected between the brothers. As the 
plaintiff was a minor, he was represented by his father 
the third defendant. In 1940, the plaintiff filed a suit 
for partition, ignoring the partition of 1938 as null and 
void on the ground that the 1st defendant was allotted 
very much more than what he was entitled to. The 
plaintiff valued the suit at Rs. 503-3-4, but the valua- 
tion was raised at the instance of the Court-fee Exa- 
miner to Rs. 1010-6-8 and court -fee was paid on that 
amount under S. 7 (yf) of the Court-Fees Act. The 1st 
defendant contended that the suit was one really 
for cancellation of the partition of 1938, and that when 
so treated the valuation would be higher than the limit 
of jurisdiction of the Court of the District Munsif, in 


^ COUBT-PBES AOT (1870), iS. (iv-A). 

1 A’hich the suit had bsen filed, and that the suit should 
be treated as one for sstcing aside the partition of 1938 
under S. 7 (iv-A) of the Court-Fees Act as amended in 
Madras. 

Held^ that it was not necessary for the plaintiff to sue 
to set aside the partition of 1938 that he was entitled to 
ignore it and claim a partition as if there had been no 
partition, and the suit therefore fell under S. 7 (v) of 
;he Court- Fees Act, and was maintainable as such, 
{Kuppuswami Ayyar, /,) KupPUSamI GounDAN v. 

Mari Goundak. 210 I.C. 278=1943 M.W.N. 175 
=16 R.M. 414=56 L.W. 158=A.I.R. 1943 Mad, 
427 ==(1943) 1 M,L.J. 249. 

S. 7 (iv-A) — Applicability — Plaintiff not 

party to a document — Can get his relief without 
avoiding it — Unneceesary for him to seek cancellation 
' — Relief on the basis that the docutnent was not intended 

be acted upon — Cannot be treated as a relief for 
cancellation. 

In a suit by a mortgagee the plaint averred that 
certain prior transactions (mortgages and sales)_between 
the defendants and third parties being nominal and 
never intended to be given effect to were not binding 
on the plaintiff; that no consideration passed under 
the said documents and the recitals of consideration 
contained therein are false and fraudulent; that the 
parties to the transactions were not entitled to any 
rights in respect of items under those instruments and 
that the decree obtained by one of them in the prior 
suit was not valid or binding on the plaintiff. And as 
I an alternative remedy it was urged that if the hypothe- 
; cation was deemed to be valid and binding on the 
' plaintiff, the plaintiff was willing and ready to redeem 
1 the property by paying a proportionate share of the 
j sum due on the hypothecation bond. 

Held, on the question of court-fee to be paid by the 
plaintiff that unless the plaintiff is a party to a parti- 
cular document and he could not get the relief he seeks 
without avoiding the document, it being an insuperable 
obstacle in his way, it was unnecessary for him to seek 
cancellation of the document; and any relief he might 
otherwise ask for on the basis that the document was 
not intended to be acted upon and was inoperative 
cannot in substance and effect be treated as a relief 
for cancellation within the meaning of S. 7 ifv) A of 
the Court-fees Act, , AU^ /,) RamanUJAM 

PiLLAi 2/, Ramaswami Pillai, 59 L.W. 64=1946 
M.W.N. 45=:(1945) 2 MX.J. 582. 

(as amended in Madras) S. 7 (iv-A)— 

plicability,— Suit for dfclaratifin that a compro- 
mise decree passed m prior suit was not binding 
on the plaintiff* s — Reliefs estimated at Rupees 
Two lakhs — Ad valorem Court-fee to be paid. 

A suit was brought for a declaration that a compro- 
mise decree passed in a prior suit wherein the ' plaintiffs, 
then minors had been represented originally by their 
mother as next friend and later on by their father was 
not binding on the ‘plaintiff. There was nothing to 
show that the father’s interests in that suit^were in any 
way adverse to those of the minors but it appeared that 
their interests were very much identical. The plaintiffs 
estimated the value by the reliefs at two lakhs of 
Rupees, 

Held, that ad valorem Court-fee should be paid 
under S* 7 (iv-A) of the Court fees Act, for the spirit 
and real meaning of the plaint was for the cancellation 
of the prior decree^ iHofuill, /,)' Chidambaram 
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Chetxiar f'. Nagappa Chettiar. 57 Ii.W. 432= 
1945 M.W.N, 27= A.I.R. 1944 Mad. 478 =-(,19^4.) 2 
M B.jr. 35. 

S. 7 (iV'A) (as ameBded in Madras) — Ap- 
plicability^ — Suit for partition and possession by 
members of Malabar tarwad challenging validity 
of decree against karnavan— Court- f ee — Prayer 
for setting aside decrees— Necessity . 

In a sail for partition and possession of their shares 
by the inembera of a malabar tarwad against the kar- 
navan of a tarwad, challenging the validity of certain 
decrees passed against the karnawan as such the plain- 
tiffs have to ask for cancellation of the decrees, because 
the decrees are against the tarwad represented by the 
karnawan, and each member of the family is as much 
bound by the decrees as if he had been specifically im- 
pleaded by name in the suit. But if the plaintiffs allege 
that the decrees were against a person who was not the 
karnavan or manager, it may be unnecessary to set aside 
the decree and it woukl be sufficient if they pray for a 
declaration that the decrees were not binding on the 
family as they were obtained against a person who did 
not represent the family. iSorvuilL J.) BHavada 
SAN BHAITATHIRIPAD 2^. NELLAKANDAN BHATTA- 
THIKIFAD. I.I 1 .R. (1944) Mad. 430 = 217 I.O. 26 = 
17 B,M. 241=66 L.W, 649 = 1943 M.W.N. 571 = 
AXB. 1944 Mad. 19= (1943) 2 M.Ii. J. 396. 

(as amended in Madras), S. 7 (vi‘A ) andCiv) 

(c) — Applicability — Suit to declare usufructuary 
mortgage deed sham and nominal — Prayer for in- 
function to restrain defendant from interfering 
with payment of rents by tenants to plaintiff — 
Valuaiidn— Court fee. 

The first respondent brought a suit substantially for a 
declaration that a usufructuary mortgage deed in favour 
of the petitioner was a sham and nominal transaction 
and for an injunction restraining the petitioner from 
interfering with the payment of rents by the tenants to 
the first respondent who was not party to the document 
and who held another usufructuary mortgage over the 
property in dispute. The suit was first presented to the 
Subordinate Judge's Court, but Jhat Court ultimately 
returned the plaint for presentation to the Court of the 
Dietrict Munsif on the ground that the value of the suit 
for Court fee and jurisdiction w'as Rs. 3,000, When the 
suit was presented in the District Munsiff ’s Court the 
petitioner raised a preliminary objection that the suit 
was undervalued and should have been presented in the 
Sab^Court, but the objection was over -ruled and the 
Court held that the suit was properly valued and present- 
ed to the proper Court. The petitioner applied in revr 
siott fo the High Court, and the respondent raised a 
praUmlnary objection that the revision application was 
incompetent, the petitioner's remedy being an appeal 
under O. 43, R, 1 (a), C. ]p. Code, against the order of 
* the Sub-Court returning the plaint under O. 7, R. 10, 
C, P, Code, and that it was not open to him to go 
behind that order once the plaint was presented in the 
District Munsiff’s Court, 

ffeldf (1) that the plaint having been returned before 
it was numbered as a suit, in the Sub-Court and without 
notice to ihe petitioner, the order was not one adverse 
to him against which he could appeal, and his omission 
to appeal could not preclude him from raising the ques 
tion of valutaion for jurisdiction before the District 
Munsif; (2) that the relief of injunction was clearly con- 
sequential on the prayer for a declaration that the 
mortgage was sham and nominal, and that the suit fell 
under S, 7 (i»») (c) of the Court Rtes Act and was liable 


OO0RT.BBBS ACT ( 1870), S. (iv-A) 

to Com t fee on the basis o£ one half ot the estimated 
market value of the proper ty and as the respondent was 
not a party to the usufructuary mortgage deed, S. 7 Uy, 
A) of the Court Fees Act did not apply. {Hapbeil J) 
Kangaswami Ayyangar Ammayee Ammat 
213 I.C. 96 = 17 R.M. 22 = (1943) M.W N 272* 
A.I.B, 1943 Mad. 490= (1943) 1 M.L.J. ^6. 

S. 7 (iv-A) (TJ. B. Amendment)— 

bility — Suit to declare decree inoperative so jar as 
plaintiff's share is concerned. 

Where a plaintiff, not a party to decree, wants it to be 
held to be inoperative and ineffective so far as his rights 
are concerned because the property in suit is joint family 
property and he is a member of the joint family, the 
proper Court fee payable is as provided in S. 7 (IV A.) 
of the Court-Fees Act, {Malikt J,) MaDan Mohan 
7'. RAGHUNANDAN l^RASAJD. I.L.R. 1944 All. 338* 
1944 O.A. (H.O.) 161C2) = 1944 A.L.W. 371*1944 
A.L.J. 304=1944 A.W.B. (H.C.) 161(2)*=AJ.E 
1944 All. 208. 

S. 7 (iv-A) (XJ. P. Amendment)— 

bility — Test — Substance of relief claimed. 

It is no doubt true that if a plaintiff deliberately does 
not choose to ask for a consequential relief which he 
should have asked and takes the risk of such omission 
the Court is not entitled to ask him to add a consequen- 
tial relief and make him pay ad z/ahrem court-fee. 
But the Court should not be entirely guided by the 
language used by the plaintiff. It should look at the 
substance of the relief claimed. Where a substantive 
relief is really involved which comes under S. 7 (IV-A) 
but only a declaration is prayed for, court-fee should be 
charged on the substantive relief. {Malik^ J.) Kamta 
Nath v, Chiranji Lal. I.L.B. 1944 All. 336 * 220. 
I.O. 66 = 1944 A.W.B. CH.O.) 128 = 1944 O.A. (H.O.) 
128 = 1944 A.L.J. 266=A.I.B. 1944 AIL 271. 

S. 7 iiv-A)^AppJicabiliiy--lVillSp 

As a will is no more than a mere declaration of an 
intention it cannot possibly be described as an instru- 
ment securing any property. Hence a ‘will' cannot fall 
within the meaning of S. 7 (ip-A), {Ismail and 
Mulla, JJ.) the Chief Inspector of Stamps 
RameSH CHANDRA. XL.R. (1944) Ail. 133=213 
XO. 412 = 17 B. A. 7=1944 O.A. (H.O.) 38=1944 
O.W.N.(H.O.) 26=1944 A. W.B. (H.O.) 38=1944 
A,X W. 67=1944 AX. J. 70=A.I.B. 1944 All. 84. 

S. 7 (iv-A) (H. P. Amendmetit')— Money 

decree— Meaning — Suit for cancellation of mort- 
gage decree, the sale thereon and possessiortr^ 
Court-fee payable^ 

The words ‘a decree for money’ as used in S. 7 (iz/-A) 
of the Court-fees Act does not necessarily mean a 
‘simple money decree*. Even in a mortgage suit money 
is decreed. In a suit to set aside a mortgage decree, the 
sale thereon and possession, the basis of valuation 
should be the amount of the decree and not the value of 
the propertyj court-fee is chargeable on the claim for 
cancellation of decree and for possession only; the relief 
of setting aside the sale would follow the setting aside 
of the decree and hence no separate court -fee is neces- 
sary. (Agrawl and Madeley^ JJ,) Dhondh^ 
Singh v. Patraj Kunwar. 19 Luck, 64=211 l.c. 
282=16 B.O. 219=1945 O.A. (0.0.) 81=1943 
A..WJ6. ( 0 . 0 .) 3S ( 2 )= 1948 O.W^. 148 =A.I^. 
1944 Oudh 1Z8. 
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COTTBT-rBBS ACT 1870\ S. (iv-A) ( 1 ), 

^S. 7 (iv-A) (1) Sell. II, Art. 17 (1) U. P.— I 

Relative applicability — Suit under R, 103 of 0. 21, ! 
C, P. Code- 

A suit for declaration under R. 103 of 0. 21, C. P. 
Code necessitated by an order of the executing Court 
under R. 99 of that order is in substances not one for 
avoiding the decree under execution but in reality is a 
suit wnich seeks the reversal of the order of the execu- | 
tion Court, Hence it would be governed by Art, 17 (1) 
of Sch. II of the Court- Fees Act. Even if the reliefs 
fall under sub-section (iv-A) of S. 7 of the Act, the 
special provisions forsuits of this nature contained in 
Art. 17 (1) of Sch. II would override the general provi- 
sions contained in sub-section (iv-x-\) of S. 7 of the 
Court-Fees Act. {IValiullah, J.) THE CHIEF INS- 
SPECTOK OF Stamps !>. mst. Hulasuya. I.I 1 .E. 
(1945) All. 68=219 I-C. 335=18 R.A. 63=1945 

O. W.N-.CH.O.) 30=1945 A.L.W. 30=1945 A.W.R 
(H.O.) 32=1945 A.L.J. 109=A.I.E. 1946 All. 111. 

S. 7 (iv)-A (2) and Sch. 11, Art. 17 (iii) (U 

P. )— for declaration based on gift, the donor 
deriving title under ivill— Defendant impugning 
will and also questioning nature of interest con- 
veyed— Appeal against rejection of pleas— Court 
fee payable, 

^ Where a suit for declaration of right is based on a 
gift executed by a donor who had derived his title under 
a will and the defendant not only impugns the validity 
of will but also in the alternative questions the nature of 
interest conveyed by it and both his pleas are rejected 
and he appeals raising the same contentions, ad valorem 
court-fee most be paid under S. 17 (2) of the 

Court-Fees Act and not a fixed fee under Art, 17 (iii) 
of the same Act, iBenneit, J.) Ram Narain Singh 
V, PaNCHam Singh. 211 1.O. 432=16 B.O. 232= 
1943 O.WN. 260=1943 R.D. 346=1948 O.A. (O.C 
128 C2)=A.I.R. 1944 Oudh 29. 

S. 7 (iv-B)(b) (U.P.) — Suit to restrain inter^ j 

ference with iahbatari right — Vaheation for Court-fees. 

The tahbazari right is a substantial right in land and 
hence a suit to restrain by an injunction the interference 
with such rights involves or afiects the property upon 
which the bazar is held. The amount of fee payable 
has to be computed according to the amount at which 
the relief is valued in the plaint. {Ghulatn Hasan and 
Madeley, //.) THE CHIEF INSPECTOR OF Stamps, 
U. P. 2/. Ramcharan. 1946 O.A. (0.0.) 261=1945 
A.W.B. (0.0.) 261 = 1945 A.L.W. (0.0.) 369 = 1945 
O.W.N. 404. 

S. 7 (iv-B) (d). Expl. II (U.P. Court- 

Fees Ameadment Act {l9Z%)—Court-Ue—mtu>-e 

of — Basis of computation — Suit by representative of 
true owner against denamidar — Prayer for declaration 
that benamidar not the adopted son of another person 
— Court' fee Property to be taken into account, 

A Court-fee is that fee which the State requires to be 
paid by the plaintiff on the presentation of his plaint and 
it has therefore to considered by reference to the point 
of time at which the plaint is filed and by reference to 
the case which is presented by it. Where a plaintiff sued 
as a universal legatee of a certain J? for recovery of pro- 
perty bought by R ben ami in the name of the defen- 
dant who was styled as the adopted son of one M a 
nephew of R and also asked for a declaration that the 
defendant was not the adopted son of M, held (1) that 
what had to be considered for the purpose of determin- 
ing the Court-fee was, what was the property that might 
he diverted by that adoption. (2) that the property 


ODiraT-FS A^T (xsro), S. 7 (v) and (X) (a). 

which might be diverted or affected by that adoption, if 
the aefendant were to estaolisii it, would be that pro- 
perty which at the date of the death ot R was joint and 
whicn the defendant or M himself as the case might be 
would have taken by survivorship and not the separate 
property of R. {Braund, J.) KUNDAN hAhv, GORE 
EAL. 1942 A.L.W, 192. 

7 Civ-B), Proviso — C omtruction of words 
^involved in or affected by the relief sought: 

The words ‘involved in or affected by the relief 
j sought’ in the proviso to S. 7 (iv-B) of the Court-Fees 
j Act, must be strictly construed. They clearly exclude 
j all properties which are not involved In or affected by 
i the relief sought, {Ismail and MuHa, /J.) THE 
: CHIEF Inspector of Stamps v , ramesh 
1 CHANDRA. RIiJB. (1944) All. 133=213 RO. 412 = 

I 17R.A.7 = 1944 A.W.R. (H.C.) 38 = 1944 O.A. (0. 
i C.) 38=1944 O.W.N. (H.O.) 25 = 1944 A.Ii.W. 57 = 
j 1944 A.I1.J. 70 = A.I.R. 1944 AU. 84. 

I S. 7 (v) and (x) Applicability — Contract 

for sale of land — Suit for obtaining sale deed executed 
and registered by defendant and for possession — Court 
fees. 

‘A suit for getting a sale deed executed’ and registered 
by the defendant by way of specific performance ot a 
contract for sale, and for possession of the property 
contracted to be sold falls under S. 7 (jc) {a) of the 
Court-fees Act and not under S. 7 {v). The mere fact 
that possession is claimed would not entitle the Court 
to ignore the essential character of the suit as a suit for 
specific performance, and to regard it as one for posses- 
sion, because possession cannot be decreed unless and 
until the plaintiff gets specific performance of the 
contract. {Mackitn and Sen^ //.) MULJIBHAl 
RiTAMBERDAS V, Bai Chanchal. I.3:i.R. 1945) Bom. 
32=2201.0,439=46 Bom.L.R. 7S1=A.I.R. 1946 
Bom. 81. 

S 7 (v)aiid Sch. II, Art. 17-B (as amended 

in Madras) — Appltcabitity — Hindu widow— Suit for 
partition under Hindu Wofnen^s Rights to Property 
Act — Court- fee. 

A suit by the widow of a Hindu co-parcener for parti- 
tion which she is entitled to file under the Hindu 
Widow's* Rights to Property Act, 1937, the plaint con- 
taining no allegation that she has been kept out of pos- 
session or is out of possession in some other way, is 
governed by Art. 17-B of Sch. II of the Court-Fees Act 
(as amended in Madras). S, 7 (v) of the Court-Fees 
Act does not apply. The plaint cannot be regarded as 
one on the basis that the plaintiff is out of possession. 
{blockeit, J.) ROSamma V. CheNCHIAH. 210 LO. 
121=16 R.M, 369=56 L.W. 417=1943 M.W.N. 519 
(1)=A.I.R 1943 Mad. 654= (1948) 2 M.L.J. 172. 

^S. 7 (v) and (x) {di)— Contract of sale — Pro-- 

perty agreed for sold in lieu of mortgage debt — Suit for 
specific performance— Mortgage debt liable to scaling 
down under Madras Act IV of 1938 — Valuation for 
Court- fee — Prayer for possession as against persons not 
parties to mortgage or contract of sale— Separate court- 
fee payable. 

The plaintiff had a mortgage right over certain pro- 
perties and it was arranged that in view of the amount 
due under the mortgage the suit properties should be 
conveyed to him, and there was a further clause that in 
case the properties were not conveyed he would be 
entitled to recover the money due under the mortgage. 
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Subsequently tfie Madras Agriculturists’ Relief Act was 
passed and the amouut pa3'able the mortgagee would : 
have, if scaleti aou^n, entitled the plaintiff to recover 
only Ks, 4,000. The mortg.igors refused to cjcecutc a 
conveyaiiv.'c, and a suit iiad to be hied for specific per- 
fonuanco ot tticconlutct of sale or in the alternative for 
recovery of the amoaut due under the mortgage. Certain 
other persons wiio were not parties to the mortgage or 
the contract which was sought to be specifically enturced 
were iniple.ided and a prayer foi recovery of possession 
of the propenios from them also w’as made in the plaint. 
7'he plain tiif valued the claim at Rs. 4,000 and paid 
court-fee thereon, although the mortgage amount as at 
the time of the contract of sale was much larger. 

that the claim for specific prefoimance was 
leviable to court-fee under section 7, clause {jr-a) of the 
Court-Fees Act and that court-fee was payable on the 
amount due under the mortgage on the date of the con- 
tract and not on the amount which according to the 
plaintiff was due on the date of suit. (A' tippuswamt 
Ayyar, /,) NAKAYANASWAMI v. Venkataswami. 
2101.0. 157-66 Ii.W, 91 = 16 K.M. 386 = 1943 M- 
W.N.65-A.I.R.1943Maa.S72-a943) 1 M.L.J* 
82. 

"S. 7 (v) — 'Land with building thereon — Assess- 

mtnt for Court- fees. 

The distinction which is drawn in S. 7 of the Court- 
Fees Act, between land, bouses and gardens indicates 
that lands with buildings upon them come within the 
definition of ‘houses’. Accordingly a mill should be 
assessed for purposes of court-fee on its market value. 
{^Almond, J.C, and Soofi^ /.) MUKARRAM KHAN v, 
HaRDIT SINGH. 196 1,0. 301-= 14 R.FeSli, 25«A.I. 
R. 1941 Fesh, 69. 


COURT -FEES AOT (1870). S. 7 (v) (b). 

for fractional share in khata separately assessed to land 
revenue — Court- fee payable. 

By Cl. IS of the Notification No. 4650 issued by the 
Govt, of India on lOlh Septeaiber 1889, where the suitis 
lor a fractional share of a part of an estate recorded as 
separately assessed to revenue, the value on which the 
lee is payable is not to exceed five times such portion of 
I the revenue separately assessed on that part as may be 
i ruteably payable in respect of that shaie. Where there- 
fore the subject-matter of an appeal is l-3rd share in 
Ivhatas separately assessed to land revenue, court-fee is 
payable on only l-3rd of five times the land revenue 
payable on the land originaly claimed in the khatas in 
dispute. {Almond^ J.C, and Mir Ahmad^ /.) PORDIL 
Khan z'. Mt. Shahana. 212 I.C. 41 = 16 E-Fesli. 
73=A.I.R. 1943 Pesli. 9G. 

S.7 (v) and Sch. 11, Art 17 (vi) (TJ,P. 

Amendment) — Suit between tzvo rival Sarbarshkars 
for their right to manage trust properties — Court-fit 
payable. 

Where the only dispute in a suit is as to whether the 
plaintiff W'as entitled to the management of certain trust 
property as a Sarbarahkar or the defendant was entitled 
to the management as a Sarbarahkar^ it can hardly be 
deemed to be a suit for possession of the property 
because both naturally admit that the possession is with 
the principal. Hence S. 7, Cl. (v) of the Court-fees Act 
cannot apply to such a case and the provision appli- 
cable is really Sch. II, Art. 17 (vi) of the Act. Qsmail 
and Malik, //.) SITA RAMJI MaHARaJ v, RaGHU- 
NATH Das. I.L E 664=218 1.0.60=1844 

A.I 1 .J. 408 = 1944 O.A. (,H.C.) 194=1944 A.L.W. 
430 = 1944 A.W.E,(H.O.) 194=A.I.R. 1944 AU. 
279 . 


S. 7 (v)“— Partition suit — I'inal decree stamped 

under stamp Act — Application by defendant for share — 
Liability to pay court-fee. See Stamp ACT, S. 2 (iS). 
46 Bom.L.R. 1052. 


" '"S. 7 (y^-—Subf ect matter — Suit for partition 
and possession of share in house by Hindu co-parcener — 
Order by Court that suit should be dismissed unless \ 
plainti ff brought to hotchpot another house in hts posses- 
sion — Appeal- — Court-fee — Court- fee on value of second 
house — If leviable. 

In a suit for partition claiming one third share of a 
house which the .plaintiff alleged was joint family 
property, the trial Court held that not only the suit house 
but also another house in the possession of the plaintiff 
constituted joint family property and ordered that unless 

plaintiff amended his plaint and chose to bring into 
nohchpot the house in his possession his suit would be 
dismbsed. The plaintiff appealed to the High Court 
paying Court-f^ on his memorandum of appeal in 
respect of the suit house alone. The office, however, 
demanded court-^fee ad valorem on the value of the 
house in his possession also. 

Heldj no court-fee ought to be charged in respect of 
the house in the possession of the plaintiff, which never 
formed any part of the subject matter of the litigation 
and was merely to be brought in if the plaintiff chose to 
bring it in, which he had not done. {^Beaumont , C,J,) 
MOHAKLAL NAROTTAMDaS V. KESHAVLAL NAROT- 
TAMDAS. 211. 1.0. 637 = 16 B.B. 324=46 Bom.I*.E. 
880 = AXR. 1943 Bom. 441. 


(U. P. Amendment of 1938), S.7 (v) and 

(v) (1) (d ) — Smt for pre-emption — JVo evidence of 
rental value — - Market value — Computation— V alue of 
t'ficupibrances^ if to be deducted. 

Where in a suit for pre-emption the test laid down by 
S. 7 (v) (1) id) of the Court-Bees Act could not apply 
owing to the absence of evidence of reiilai value of the 
land, it cannot be said that the market value means pre- 
emptive value and that this value should be deemed to 
be the cash paid after deducting the value of the encum- 
brances. Market value must be determined upon the 
state of things existing at the time of the sale. The 
amount paid to the vendor plus the value of the en- 
cumbrances, must for the purpose of the Court-fee, be 
taken to be the value of the subject matter, {Ghulam 
Hasath J ) SHEONARAIN v. RAM KHELAWAN. 
1944A.W.B.CO.O.) 302=1944 O.A. (C.O.) 802- 
1944A.L.W. 684=1944 O.W.N. 601«A.I.B. 1945 
Ondh 136. 

-S. 7 (v) i'b)’—Applicabiliiy--Suit to declm 


Government of India Notifi- 
cation dated loth Septemfagr 1889. Cl. 18— 


ownership and delivery of possession of field—Venial of 
alleged adoption of defendant — Court- fee payable . 

Where a suit is to declare the ownership of the plain- 
tiff of a field and for delivery of possession thereof from 
the defendant and incidentally an alleged adoption of the 
defendant on which he rested his claim is also denied the 
Court-fee is payable only under Court-Fees Act. S. 1 y) 
ib) and not on the market value of the field. The suitis 
really one for possession and the mention of an anticipat- 
ed defence of adoption does not oblige him to pay Court- 
fees on a declaration to a void it, {Gruer, /.) RaDHA- 
BAl V, LalSa. X942 N«Xi««r» 372. 
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OOUBT-PEES ACT (18?0;, S. 7 (v)Cb) and (d). 

S. 7 (v) (b) and (d) — Property assessed to land 

revenue — Swt for possession of plot of land — Court- fee 
payable. 

It is settled law in the Punjab that whenever a person 
sues for possession of a plot of land which can be arith- 
metically worked out as a proportion or a fraction of the 
property that has been assessed to land revenue and is ! 
so noted in the famabandi^ the provisions of S. 7 iv) {b) 
of the Court-Fees Act are applicable and not the provi- ' 
sioDS of Cl. (v) {d). {J/arries, C.J» and Mekr Chand > 
Mahafan^ /.) KULJAS RaI v. Pala SINGH. 219 I.O. : 
425*18 R.Ii. 61*46 P.Ii.R. 350*A.I.R. 1945 Lab. I 
16. I 

— -S. 7 (v) (b) and (c) — Suit for partition and ; 

separate possession — leara Village in Berar— Valuation j 
for court-fees, \ 

A suit for partition and separate possession of the ' 
interest of the plaintifi: in an Izara Village in Berar falls 
under S. 7 (fo) {b) and not under S. 7 {v^ (c) of the 
Court-fees Act. (^Puranik^J) PGSARaM MaNIKLAL : 

HIMATRAO. I.L.B. [1943J Nag. 802=208 I.O. ■ 
199 « 16 E.N. 115=1843 N.L.J 445*A.I.B. 1943 
Nag. 316. 

— —S. 7 (vi) — Appeal by defendant against decree 

for prC'^emption questioning both the right to pre-empt 
as well as the amount — Court- fee payable. 

Where the defendant in a suit for pre-emption appeals 
against the decree for pre-emption and challenges there- 
in not only the right of pre-emption but also the pre- 
emption amount, there is no change in the nature of the 
case and the Court-fee payable is that paid in the suit. 
{Madeley, J.) Bans Gopal Singh ». SHEO BaRDAN 
Singh. 215 1.0. 243=17 B.O. 64=1944 O.A. (C.O.) 
174=1944 O.W,N. 238=1944 A.L.W. 296 = 1944 A. 
W.R. (C.O.) 174= A.I.B. 1944 Oudh 276. 

- — 3. 7 (vi) — Suit for pre-emption of house — Osten- 

sible price higher than the determined market value — 
Court-fee payable, 

A house was ostensibly sold for Rs, 1,200. The 
plaintiff in a suit for pie emption offered Rs. 700 as the 
actual price. The Court Amin fixed the market value 
at Rs. 750. The suit was dismissed but the price paid 
was held to be RsTi200. On appeal, on objection as to 
Court-fee paid, held that the Court-iee both in the trial 
Court and in appeal was to be paid only on the market 
value and that it could not be said that since the appeal 
was also for reduction of price the Court-fee should be 
paid on Rs. 1,200. iMathur, J.) VidyaVati v. 
Radhey Lal. LL.B. C1944) All. 181 = 212 1.C. 431 
«16 B.A. 291 = 1944 A.L.W. 120=1944 A W.B. 
CH.O.) 61 = 1944 O.W.N. (H.O.) 39 = 1944 O.A, 
(H.O.) 61=1944 A.L.J. 97=A.I.B. 1944 Ail. 83. 

(IT. P. Amendts), S. 7 (vi-A) and Scb. II Art. 

17 (Vl) — Court-fee payable in appeal from decree in 
partition suits — JVo dispute as to share but only as io 
allotment of properties. 

In the case of an appeal from a decree in a suit for 
partition the court-fee payable should be on the value of 
that share of the appellant which is in dispute in the ap- 
peal. Where no share is in dispute S. 7 (VI-A) has no 
application. Where the dispute is only to the allocation 
of the different properties it is impossible to attach any 
pecuniary value to the dispute and the fixed fee under 
Sch, II, Art. 17 (vi) should be paid. {Allsop, /.) 
Zamurrad Husain v . Ram Saruk I.L.B. (1943) 
AU. 507-209 LO. 411=16 B.A. 136=1943 O.A. 
Q4)» I— 101 
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(H.O.) 118=1943 A.L.J. 247 = 1943 O.W.N. (H.O.) 
211 (1) =1343 A.L.W. 343 (1)1943 A.W.B. (H.O.) 
118 1943 All. 281. 

S. 7 (vi-A) (U. P. Amendment) — 'Pos- 
session’ If restricted to actual possession — Suit 
by co-owner for partition when he is in possession 
of portion of the joint property— Applicability of 
S. 7 {vi-A ). 

The meaning of the word ‘possession^ used in 
S. 7 {VI- A) o£ Court-fees Act cannot be restrict- 
ed to actual possession. Where a co-owner 
brings a suit for partition of a share in the joint 
property and he is in actual possession of some 
portion of the j oint property, a presumption of 
constructive possession in respect of the property 
of w^hich he is not in actual possession can arise 
and the suit would be governed by the first 
portion of S. 7 {vi-A) of the amended Court-fees 
Act. {Ghulam Hasan, J.) Safdar Husain v. 
Achchan Beparn. 209 I.C. 442=16 R.O. 123 
=1943 A W.R. (C.C.) 94=1943 O.W.N. 356= 
1943 O.A. (C.Cj 226=A.I.R. 1943 Oudh 456. 

S.7 (vi-A) (U. P,)Scope and applicability^ 

The words ‘‘his claim to be a co-owner on such 
date is denied*' occurring in S. l-{vi-A) of the 
Court-fees Act as amended in United Province 
should be interpreted to mean both when it is 
denied in its entirety or even when only the ex- 
tent of the share claimed is in dispute. {Malikt 
J.) Chief Inspector of Stamps v. Lalit 
Mohan. I.L.R. (1944) All 478=1944 A.L.J. 367 
=1944 O.W.N. (H.C.) 82= 1944 A.W.R, (H.C.) 
166=1944 O.A. (H.C.) 166=1944 A.L.W. 327 
=A.I .R. 1944 All. 199. 

S. 7 (vi-A.) (U. P. Amendment)— Ftttt 

for partition — Amendment of plaint to include 
eectra share after U. P. Court-Fees Amendment 
Act— Computation of Court-fee, 

Where on the death of a plaintiff in a suit for 
partition of his share in certain i^roperty, his 
brother one of the defendants steps into his shoes 
and continues the suit and obtains an amend' 
ment of the plaint so as to include his share of 
the property also and this amendment is obtained 
after the passing of theU. P. Court-Fee (Amend- 
ment) Act of 1938, the Court-fee payable in res- 
pect of the extra share must be calculated accord- 
ing to the Amended Act and not according to 
the Act prior to its amendment. {Allsop and 
VennOf JJ.) Mahomed Sharif v, Hajira Bibi, 
I.L.R. (1942) All. 376=201 I.C. 460=15 R.A. 
62=1942 A.W.R. (H.C.) 128 (l)=1942 A.L.J. 
351=1942 A.L.W. 184=A.I.R. 1942 All. 222. 

S. 7 (viii) (U. P*)—AppUcah%liiySuit to 

declare plaintiff owner of property attached in 
proceedings under Ss, 87 and SB, Cr. P. Code* 

S. 7 (viii) includes but is not confined to attach- 
ments under O. 21, C. P. Code. Hence a suit for 
a declaration that the plaintiff is the owner in 
possession of certain properties attached in 
proceedings under Ss. 87 and 88, Cr. P. Code* 
against the plaintiff*s husband as an absconder 
and an appeal against the decision therein, would 
fall under S. 7 (viii). {Bennett and Madeleyt 
JJ,) Mst. Parbati Devi v. U, P. (jOvernment. 
20 Luck. 254=1944 O.W.N, 516=1944 O.A. 
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COITET-FEBS act (1870), 0. F. S. 7 ciii). 

(C.C.) 320=1944 A.W.R. (C.C.) 320=A.I.R. 
1945 Oudh 104. 

—(as amended by U. P. (Amendment) Act 

of 1938), S. 7 (viiij — Scope and applicability of. 

The words used in Ci. VTII of S. 7 of the 
Court-Fees Act (as amended in U. 1\) vis., in- 
duding suits to set aside an order passed under 
O. 2i. Rr. 60, 61 or 62 of the C. P. Code, are of 
sufficient amplitude to embrace withm its cate- 
gory a suit to challenge an order dismissing a 
cla^ as being filed too late. For the purposes 
of Cl, (viii) u is immaterial whether the order 
was right or wrong. iGhulank Hasan, /.) Bas- 
ANT RaI V. i\IST. TahIRUNNISSAN BegUM, 19 
Luck. 405=16 K.O. 161 = 210 I.C. 191=1943 
O.W.H, 378=1943 A.W.R. (C.C.) 105=1943 
O.A. (C.C.) 2S7=A.I.R. 1943 Oudh. 422. 

~7 S. 7 ’^ix) — Applicability — Suit for redemp^ 

iion — Decrce~~Apped.l--Court’fee. 

If an appeal from a decree in a suit for re- 
demption relates only to the amount payable and 
not to the right of redemption, Court-fee on 
such appeal has to be paid ad valoretn on the 
amount claimed to be payable. Rven when the 
appeal purports to dispute both the right of 
redemption and the amount payable, if m sub- 
stance it relates only to the amount payable there 
again court-fee must be paid ad valoretn on the j 
amount claimed. But if the rigiit of redemption j 
and the amount payable are both disputed in ap- 
peal and both grounds are grounds in substance 
and not merely in form, the court -fee payable 
would be as for a suit under S. 7 (t>) of the 
Court-Fees Act. it cannot be said that it is the 
form alone and not the substance of the appeal 
which determines the question of court-l?e. 
{Happen, J.) Pachayakkal v, Shanmugavel- 
AYUDHA Gopanna Mannadiar. l.L.R. (1943; 
Mad, 819=16 R.M. 171=208 X .C. 87=56 L.W. 
778=1943 M.W.N.14 (2)=AJ.R. 1943 Mad. 
146=(1942) 2 MX J. 785. 


OOTJ dT-FE BS AOT(i870), 3 (xl) Sch. I Art. 1 

extraordinary, the Act has to be construed a<! u 
stands. (Allsop, J.) Abdul Haq v. SHAKSHnn 
DIN. l.LR. (1941) All. 469=1941 A^^L W 74^ 
=197 I.C. 582=14 R.A. 207=1941 R D Refill 
1941 A.W.R. (H.C.) 249=1941 O.A. & Yeol 
=1941 A.L.J. 409=A.I.R. 1941 All. 357. ^ 

-S. 7 W ^a). Sch. I Art. i and ^Sch II 

Art. 17 B—AppltcabiUty— Contract of exchanat 

--Suit for specific performance— Appeal— Com' 

jee. 

Neither S. 7 (x) (a) nor Art. i7-B of Sch 
II of the Court-fees Act governs the question of 
Court-fee in a suit for specific performance of a 
contract of e.xchange of immovable property, 
It is not a suit for specific performance of a con- 
tract of sale nor can it be said that the subject- 
matter of the suit IS iiicdpable of valuation. Art, 
1, Sch. I has therefore to be applied in the case 
of^ a memorandum of appeal m such a suit. 
{Krishnaswami Ayyanagar, J.) Venkaicma 
In re. 219 I.C. 329=18 R.M. 83=1944 M.W.N 
133=57 L.W. 130=A.I.R. 1944 Mad. 252s 
(1944) 1 M.L.J. 187. 


7- S. 7 (x) (a)— Applicability— Suit for pos- 

session after specific performance of contract of 
sale — Court-fee. See Court-Fees Act. S. 7 (v) 
and (x) (a). 46 Bom. L.R. 731. 

-y- — S. 7 (xi) {cC) —Applicability — Suit jet 
ejectment of tenant served with notice of ejuU 
ment, 

A suit for ejectment of a tenant who has been 
served with a notice of ejectment falls under S. 
7 (xi) {cc) of the Court-Fees Act. The service 
of such a notice i.s not by itself sufficient to alter 
the status of the tenant into that of a trespasser. 
His position is that of a tenant holding over. 
{Bkide,J.) Chhabba Ram v. Nathu Rau. 
194 I.C. 262=13 RX, 527=42 P.L.R. 784= 
A.I.R. 1941 Lah. 39. 

-S. 7 (xi) {cc)^Suit to eject tenant whi 


j — owi fo eject lenam w/ii 

7 {iyi)— Applicability— Suit for redernp- ' continues in possession after expiry of lease- 
t%on of mortgage— Decree directing payment of \ Court’fees payable. 

directed \ A tenant who continues in possession after the 
to be paid-CourHee-Art, 1, Sch. I. i expiry of the term of his lease does not become 

In an appeal from a decree in a redemution ^ trespasser but remains a tenant by sufferance 
suit, when the right to redemption is no longer ' landlord can bring a suit for ejectment oi 

in dispute, and the appellant merely seeks to re- i ^ 

duce the liability imposed upon him bv the trial : provisions of S. 7 (xi) (cc) of the Court-F<ys 
Court, the Court-fee payable on the memoran- ' 7.C. affd Mahomed Ihrahtm J.) 

dum of appeal is the fee on the amount in re<^- I ^^har Dass v, Qazi Mahomed. 220 I.C. 227= 
pect of which he seeks to avoid iSiy. under ' 21=A.I.R. 1945 Pesh. 16. 

the Act does not^appTytrsucran appeal ' — *7-^" l-Suii con^ 

^ Raiadhyakshaf/j.) jANGUMrerv^HiTHAM i °f •iectmeni— Appeal by tended- 

Saheb. 47 Bom.'L.R: 400=A I.lf 1945 Bo^ ! 

ct ,, ^ Where in a suit to contest a notice of ejcctmw 

S. 7 (ix) — Suit to recover mortgaged I tho tenant files an appeal raising, without dit 

periy — Second app eal-^Courf- fee payable ^ ’ puting the relationship of landlord and tenant 

In a f t . * certain points in regard to the time of his eject 

against a morte-a^f>p decree in a suit | ment and in regard to the decision thathc shoub 

mortgaeed oronf^rtv of the I be ejected without compensation of any kind,ffi 

appeal must be & 

edad valorem on the calcnlat- | same as those payable on the original suit unde 

to be seeufe^hv the ^ money expressed | S. 7 (xi) (d) of the Court-Pees Act (i,e.,) mus 
.Though the result niortgage. { be calculated on the value of the rent of the to 

y seem to be some what i for the previous year and not ad valoaem pn th) 
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OOUET-FSBS ACT ( 870), S. 8 St Sc(i. II, Art. 11, OOTOT-FEES ACT (1870), S. 12. 


value of the compensation claimed* (Alan 
Mitchellf F. C.) Raja v. Sham Ud-Din. 20 
Lah. L.T. 155 

(as amended U. P.)> S, Sand Sch II, 

Art. 11 — Relative applicability' — Appeal under S. 
30, Workmen's Compensation Act against award, 
Seg Workmen’s Compensation Act, Ss. 30 and 
Court- Fees Act, S. 8 and Sch. II, Art. 11. 1943 
O.A, (C.C.) 269. 

S. 8-B (3) and (c) — Additional Court-fee 

found due on enquiry not paid — Proper order — 
C. P. Code, O. 7, R. il. jarimon Rhatoon v. 
Secretary OF State, Q, D. 1j' 36-’40 Vol, I, 
CoL 2399.] 193 I.C. 144=13 R.C. 372. 

S. 8 (c) — Applicability— Case falling with- 
in S. 7 (iv) (c) Jarimon Khatoon v. Secretary 
OF State. [see Q. D. 19j 6-’40 Voi. i. Lol. i^4U0j 

193 I.C. 144=13 R.C. 372. 

— S. 81.C) — Relief under S. 7 (iv) (c) — Revised 

valuation — Revisun. 

Where the only qaestion is one of valaation, and not 
one relating to classification an appeal beinjg excluded 
under S. 12 (i) of the Court Fees Act, the remedy of 
revision is open, though the revision ai power should be 
exercised only in a proper case. Where while dealing 
with a case under S. 7 0v)(c) the Court applies a 
wrong standard in determining the cotrect valuation 
under S, 8 (e), namely the' standard laid down in para(?/) 
of S. 7, which is applicable to a different class of suits 
altogether, the revisional jurisdiction of the High Court 
under S, 115, C. P. Code, is attracted. (Btswas and 
Roxburgh, JJ.) KaNAKLATA DaSSI v, RAM GoPAL 
Das. 197 I.C. 128=14 R.C. 312=A.I.R. 1941 
Cal. 509. 

— — S. 8 (c)— Suit under S. 7 (iv) — Revision of 
plaintifi’s valuation — Duty of Court. Nalhsi Nath 
MALLIK V, RADHASHYAM MaRWARI. [See Q. D. 
l936-'40 Vol. I, Col, 2400.] 192 I.C. 574=13 R.C. 

321. 

- S. 8-D (2) — Local inveitigation held at deftn- 

danFs instance — Order directing plaititiff to deposit 
costs — Legality, 

The Court has jurisdiction to direct the plaintiff to 
deposit the costs of a localinvestigation as to the valua- 
tion of a property under S. 8-D (2) of the Court-Fees 
Act held at the instance of the defendant. It can make 
the defendant responsible for such costs if the result is 
in favour of the plaintiff. (Henderson, /.) BaSanta 
Kumar Chatterjee v. Kali Krishna mukherji. 
47 C.W.N. 373. 


plaint property and directing that the plaintiff was 
entitled to costs from tne defendants. After reference 
to the Commissioner for partition, there was a final 
decree in accoruance with the division made by the 
Commissioner. I'he defendant appealed against the 
nnal decree. At the hearing of the appeal there was an 
objection raised that the plaint was insufficiently stam- 
ped and that tne proper Court fee ought to be paid on 
the plaint before the appeal could be proceeded with. 

Heldy (.1) that though the appeal was by the defen- 
dant and not by Ihe plaintiff respondent who ought to 
have paid the proper Court fee on his plaint, the Court 
was bound under the mandatory provisions of S. 12 (it) 
of the Court- Fees Act to stay the appeal until the 
additionalfee was paid; {2j that the Court should direct 
the respondent (plaintiff) to pay the proper additional 
court-fee and to stay the appeal until that is done; (3) 
that if the respondent did not pay the Court-fee and if 
the appellants wished to save their appeal they would 
have to pay the Court-fee themselves in the name of the 
respondent (plaintiff) when alone, the appeal would 
come on tor hearing; (4) that at the hearing it would be 
open to the Court ot appeal to decide on whose shoulders 
the adaitional fee should fall and to make the necessary 
orders. (Beaumont ^ C , /. a7td IVadia^ /.) ALABUX 
NaZARALLI &. ABDULLALLI KHANBHAI. 20D I.C. 
323=15 R.B. 7=44 Bom.L.R. U7=A.i.R. 1942 
Bom. 151. 

S. 11 — Administration suit — Decree-^Direction 

for payment of additional court-fee by plaintiff--- 
Plaintiff plying same before withdraw^ of amount 
deposited in Court — Right to levy execution therefor, 

A decree in a suit for an account of the defendants 
administration of an estate contained a clause to the 
effect that the decree should not be executed until the 
plaintiff paid a further court fee of Rs. 157-8-0, as is 
usual, under S, 11, Court-Fees Act. The decree amount 
was deposited in Court and the plaintiff applied to with- 
draw the same, but the amount was not paid out to him 
until he had paid the additional court-fee required to be 
paid by him by the decree. The plaintiff having paid 
the additional court-fee and withdrawn the amount from 
Court applied to recover from the defendants the amount 
of the additional court-fee paid by him in execution of. 
the decree. 

Hdd^ that the execution application of the plaintiff 
was competent and should be ordered the plaintiff under 
the decree having had to pay the additional court-fee be- 
fore the full liability of the defendants could be ascer- 
tained. (King and Kunhi Raman, JJf) PaRASURAM 
BROS. V, Atchutarama Rao. 207 I.C. 397=16 
R.M. 102=1942 M.W.N. 713=55 L.W. 786-= 
A J.R. 1943 Mad. U5=(1942) 2 M.L.J. 673. 


— Sb. 10 (2) and 12 (ii) — Construction and scope 

Suit''' in S. lO (2) — If includes appeal — Duty of 

Court under S, 12 (f ;) — Pattition suit — Plaint not 
sufficiently stamped — Decree — Appeal by defendant — 
Liability of appellant to pay deficit Court- fee on plaint. 

In a case falling under S, 12 (it), the reference to the 
*Wt*’ in S. 10 (2) which is expressly made applicable 
under S. 12 (//) roust be read as a reference to the 
“appeal" and the Court is bound to stay the appeal until 
the additional Court- fee is paio, although the appeal is 
by the defendant and not by the plaintiff who failed to 
pay the proper Court fee on his plaint in the suit in the 
trial Court. In a partition suit in which the plaint was 
insufficiently stamped a preliminary decree was passed 
decLaiing that the plaintiff was entitled to a share in the 


S. 11 -Scope and effect of — Decree for mesne 

profits-— Drawing uP of before payment of Court- fee— 
'f prohibited, 

S. 11 of the Court-Fees Act only says that the decree 
hall not be executed until the Court-fee is paid; it b no 
yay requires the Court to postpone the passing or the 
[rawing up of the decree for mesne profits.^ (Rowland 
nd Chatterfi. JJ-) MAHOMED SaDIQUE MIAN v, 
/IahaBir Sao. 21 Pat. 366=199 I.C, 818=14 
^.P. 631=8 B.R. 631=23 PatL.T. 202=1942 
5 W.N. 13Q=A.I.R. 1942 Pat. 410. 


B, 12— Decision under — When becomes final — 

Sufficiency of stamp decided without reference to oppo^ 
site side — If can he questioned later on by the other 
side. 
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OOUET-FEBS AOT (1870), S. 12 (1), 

The decision is not final within the meaning of the 
Court-fees Act, S. 12 unless it is reached after both 
sides have had a chance to be heard. After a jdaint is 
filed and summons is issued to the otiier side, it is open 
to the other side to contend that the Court- fee paid is 
insufficient. It is on deciding such a plea that the Court 
would come to a ‘decision’ which under S. 12 of the Act 
would be final as between the parties. (Clarke,/.) 
Gangoo z;. Saloo. 196 I.C 584=14 R.N. 114= 
303=1.L.R. (1942) Nag. 432=:A.I. 

R. 1941 Nag. 217. 

— — S. 12 (1 ) — Construction and scope — Decision 

under— Finality-^Conditions of— If parlies should 
have been heard before decision — Object of sub-section^ 

It cannot be held that a decision would be final under 

S, 12 (l) of the Court -Fees Act only if it has been 

finally arrived at after both parties have been heard. 
The words “decided” and “decision” are used without 
any qualifications at all and they must clearly apply to 
any adjudication by the Court wliether both parties have 
been heard or only one party has been heard or even if 
no party at all has been heard. The only essential is 
that the Court should apply its mind to the questions at 
issue in arriving at the true calculation of the Court-fee. . 
The real object of S. 12 (1) is to ensure that the Court | 
at as early a stage as possible should finally determine 
what was the amount of the Court-fee payable before 
the subject-matter of the sdit itself was to be embarked 
upon and ; once the Court did so otternnnc he parties 
were not to be permitted to raise the question again 
before it. /.) MahaLakshmaMMA v. 

Venkatanarayanamurthi. 198 I.C. 597=14 
R.M. 479=1941 M.W.N. 406=53 L.W 740=A. 
I.R, 1941 Mad. 626=(1941) 1 M.L.J. 796. 

12 (1) (as amended in G. T,)— Final 

9rdir— Decision of Court as to suffictettcy of Court-fee — 
Reconsideration on report of Inspector of stamps and on 
objection by other side — Competency. 

Where on the report of the Munsarim a Civil Judge 
decides that the court- fee paid on an appeal is sufficient 
it is not such a final order within the meaning of S. 12 
Cl) of the Court-Fees Act as to preclude a District 
Judge from going into the question once again either on 
the report of the Inspector of Stamps or on the prelimi- 
nary objection of the opposite side. (Bennett, /.) 
Chhotey Singh v, Surat Singh. 200 I.C. 223= 
H 5*0- 576=1942 O.W N. 338=1942 A.W.R, 
(C.C.) 226=1942 O.A, 247=A.I.R. 1942 Oudh 
385 . 

■ 12 (X)’^Scope — Finality— 1 f refers to classic 

fisetdlpnof suit — Court determining mine of property 
for Cwtri-'fet—Fmtter of Court to reconsider value of 
property for purposes of jurisdiction— Madras Civil 
Courts Act, S. 14. 

The finaUty referred to in S. 12 ( 1 ) of the Court- 
regard to arithmetical calculations 
01 the C.ourt-fee payable and not to questions of classifi- 
cation, A finding as lo the value of the property in suit 
for purposes of Court-fee does not preclude the Court 
from afterwards coming to the conclusion that it has no 
Jurisdiction to try the suit on the ground that on a 
proper valuation of the property the suit would go 
beyond the pecuniary jurisdiction of the Court It 
cannot^ be said that because the Court has already 
determined the amount of Court-fee payable, it has no 
authority to reconsider the value of the property for 
It would be strange if the 
Court, by making an error in fixing the value of the 


COURT-FJSBS AOT (1870), Ss. 14 and 15. 
Court-fee payable, can obtain jurisdiction which it does 
not really possess. In a suit for possession of land the 
true value of the land determines the jurisdiction and is 
also the basis for calculating Court-fee, subject to the 
qualification of S. 12 (1) of the Court-Fees Act that 
when once tbe amount of the Court-fee has been deter- 
mined, it is final. (Hcrzoill, /,) NaraSimhaLU 
C HETTY V. Ram AY Y A Naidu. 202 I C 65— 1ft 
R.M. 427=1942 M.W.N. 243=55 L W mi 
A.I R. 1942 Mad. 502=(1942) 1 M.L.J. 400. 

S 12 (1) — Valuation for Court-fees by the 

tr ial Court —if can be challenged. JaRIMON KhatOON 
V. Secretary of State, [se.' Q D. i936-'40 Voi r 
Col. 2405.] 193 I.C. 144=13 k.C. 372. ’ 

-S. 12 (ii) — Applicability — If confined to appeal 
by plaintia only. VenKTARAMA SaSTRI » Ven- 
KATASUBRAMANIA DlKSHlTAR. O.D 'l936-4n 

Vol. I, Col. 2406.J 193 I.C. 758=13 RM 

712. 


— S. 12 (ii) — Construction— Order under— 
Power of Court to reconsider. 

There is ao thing in S. 12 (ii) of the Court-Fees 
Act to justify the view that a Court may not re- 
consider an order whicii it has already passed 
under the sub section. (King, J.) Maha- 
lakshmamma V. Venkatanarayanamukthi. 

1081.0. 697=14 B.M. 479 =-1941 M.W.N. 406=68 
L.W. 740= A.I.JR. 1941 Mad. 626=(1941) 1 MLX 
796. 

S. 12 (ii)-;-Power of appellate Court under, 

to demand additional Court-fee when no questiofi 
was raised in Court below. Chidambaram Chet- 
TiAR In re, [See Q. D. 1936— '40 VoL I, Col. 2406.] 

193 1.0. 490=13 R.M. 677. 


^S. 12 (ii) — Scope — Mandatory character 

of — Partition suit — Plaint not properly stamped 
— Decree^ — Appeal by defendant — Objection that 
proper Court-fee was not paid on plaint— Pro- 
cedure— Duty of appellate Court— Liability of 
appellant to pay Court-fee on plaint. See Court- 
Fees Act. bs. 10 (2) and 12 (ii). 44 Boin.L.B. 
117. 

— S. 13— Duty of Court— Remand under 0, 

41, R* 23, C. P, Code— Refund of Court-fee— 
Discretion. 

Under S. 13 of the Court-Fees Act, the Court 
has no discretion, and is bound to refund the 
Court-fee when a remand is made on any of the 
grounds mentioned in 0. 41, R. 23, C* P, Code. 
(Kuppuswami Ayyar, /.) Mutyalamma v. 
Krishnamma. 68 L.W. 232 = 1945 M.W.N. 288 
(1)= AJ.R. 1946 Mad. 361= (1946) 1 206. 

; S. 13, Proviso— Remand order not cover- 

ing whole of subject-matter—Refund of the 
whole Court-fee — Legality. Sheolal v. Jugal 
Kishore. [See Q. D. 1936— '40 Vol. 1. Col. 2409,] 

191 1.0. 566=13 B.N. 203. 

-Ss. 14 and IS— Cases not cominff under— 

Order for refund — Power of Court. 

Apart from the provisions of Ss. 14 and 15 of 
the Court-fees Act, the Court has power in pro- 
per cases to make an order for refund where it 
is found that the court-fees have been paid under 
an order subsequently held to be wrong. (BiiWdh 
J.) Abdul Majid v. Amina Kha^tuit. 
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OOtTRT-rBBS ACT (1870) S. 17. 

(1942) 2 Oal. 253=201 1.C. 683=15 EC. 269-75 
C.Ii.J. S9S-46 C.W.N. 697== AXE. 1942 Cal. 539. 

S, 17 — Applicability— Stogie suit for eject- 
ment of different lessees of different properties 
obtained under a settlement— Court-fee payable — 
**DisHnct subjects'* — Test. 

Where a person who obtained under a settle- 
ment different properties subject to various 
leases files a single suit for ejectment against the 
different lessees, the suit comprises a number of 
subjects as required by S. 17 of the Court-fees 
Act and the plaint will be chargeable with the 
aggregate amount of the fees to which the 
plaints in suits emh^'acing separately each of such 
subjects would be liable. The plaintiff is seeking 
— it may be s’milar relief against the variou- 
defendants — but not the same relief. {BelU J.) 
Venkatarama Mohandas v. Kondiah 58 L.W 
667= 1946 M.W.N. 40 -(1945) 2 MX J. 571. 

S. nT-Applicability—SuIt by Hindu son 

for possession of joint family properties— Pro- 
perties in possession of alienees under private 
sales by father and under sales in execution of 
decrees on mortgages executed by father- Court- 
fee. 5*^^ Court-Fees Act, S. 7 (iv) (c), (v) and 
S. 17. 24 Pat. 334. 

1 — S. 17 — **Distinct subjects**— Meaning of — 

Claim by co- sharers landlords owning separate 
shares for respective shares of rent— If separate 
and distinct subjects — Court-fee payable. 

'Subject' in S. 17 of the Court-fees Act means 
‘cause of auction' and ‘cause of action’ means 
the whole of the facts on which, taken together, 
the right to relief is based. Tt is clear that there 
may be a series of events or facts of which some 
only are necessary as a foundation for a parti- 
cular claim, whereas the same facts with others 
subsequently arising or disclosed may form the 
foundation ^ of another and further claim. 
Separate claims to relief preferred by separate 
claimants are generally separate and “distinct 
subjects’* within the meaning of S. 17 of the 
Court-fees Act. A suit for arrears of rent was 
filed by two plaintiffs who were co-sharer land- 
lords to the extent of 8 annas. They alleged that 8 
annas rent of the years in suit was due to them 
and that so far as they were aware the whole of 
the arrear of rent was due. They impleaded as a 
pro forma defendant the co-sharer of the other 8 
annas, and paid court- fee on the amount of rent 
claimed by them as due to them. Subsequently 
the other co-sharer who was a pro forma 
defendant applied to be transposed as a plaintiff 
alleging that his own share of the rent was also 
in arrears and praying for a decree in his favour 
for the rent due to him. His prayer was allowed 
on his paying court-fee on the amount claimed by 
him. The suit ended in a decree in favour of 
both the first two and the supplemental plaintiff. 
The tenant appealed paying a court-fee on the 
total of the amounts decreed in the suit, but the 
Stamp Reporter claimed court-fee under S. 17 of 
the Court-fees Act, i.e., on amount equal to the 
total of the court-fees paid by the three plaintiffs 
in the trial Court. 

Heidi (1) that the claim of the supplemental 
(added) plaintiff was not a claim pn the samg 


OOtJET-FEES ACT (1870\ S. 17. 

cause of action and was not within the same 
subject as the claim first put forward in the suit 
by the two original plaintiffs and therefore 
separate court-fees were correctly levied from 
the two cets of plaintiffs ; (2) that the court-fee 
payable on the appeal must therefore be the same 
as the court-fee on the plaint and that the 
defendant-appellant must pay the court-fee 
demanded by the Stamp Reporter. {'Rowland, J.) 
Lachmi Narayan Lal v. Bhupendra Prasad 
Shukul. 22 Pat 275 = 209 10. 634 = 16 EE.307 
= 1943 P.W.N. 194=10 B.R. 164= AXE. 1943 Pat. 
356. 

S. l7—**Distinct subjects**— Separate claims 

to relief. 

The word “subject" in S. 17 of the Court-Fees 
Act, is not the same as “cause of action." 
Separate claims to relief are ordinarily to be 
considered as «;eparate and distinct subjects. 
( Rowland , /.) Ramaphin Stngh v. Battnath 
Prasad ^ingh. 209 T C. 530=16 R.P. 106=10 
B.R, 163=AJ.R. 1943 Pat. 355. 

S. 17 — Distinct subjects— Suit for main- 
tenance at fixed rate and for amount by way of 
arrears — If comprises ^‘distinct subjects'' — Appeal 
—Court-fee. 

In order that S. 17 of the Court-Fees Act may 
be applicable the suit must embrace two or more 
distinct subjects. What the Court has to consider 
in deciding the Court-fee payable on a memo- 
randum of appeal is not whether the appeal 
embraces two or more distinct subjects, but 
whether the suit from which the appeal arises 
embraces such subjects. Distinct subjects mean 
distinct causes of action. A suit for maintenance 
at a certain rate and for a certain amount by way 
of arrears is not a suit which embraces two or 
more distinct subjects, whatever might be the 
case in appeal, and hence Court-fees cannot be 
levied under S. 17 in appeal. (Mereditki /.) 
Mt. Siabati z/. SiESAHAi. 23 Pat 675=218 I.C 
143=11 B.R. 257=A.I.R. 1944 Pat. 387. 

S. 17 — Distinct subjects** — Suit for reco- 
very of Possession of property under sale deed 
and in the alternative for recovery of considera- 
tion money— If comprises '^distinct subjects ** — 
— Court- fee. 

The appellant instituted a suit for possession 
of property purchased by him under a sale deed 
executed in pursuance of an agreement of sale, 
and in the alternative for the^ recovery of the 
consideration money paid by him. He valued the 
suit at Rs. 955, made up of Rs. 925, representing 
the value of the property and^ Rs. 30 the mesne 
profits claimed by him and paid court-fee on that 
amount. The value of the alternative relief also 
was the same, vig.j Rs. 955, made up of Rs. 925, 
the amount of the consideration for the sale- 
deed and Rs. 30 for the incidental expenses. 

Held, that a single court-fee based on the 
valuation of Rs. 955 was sufficient and was all 
that could be levied, and the suit did not 
comprise two “distinct subjects" so as to fall 
under S. 17 of the Court-Fees Act. (Krishna- 
swami Ayyangar, /.) Narasimham. In re. 205 
I.C. 224=15 R.M, 826=55 L.W. 612=1942 M. 
W.N.802=A.I.F.1942 Mad. 744= (1942) 2 M, 
LJ.418. 
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COITBT-PEES ACT (1870), S. 17. 

S. 17 — Distinct subject — Suit for redf>nip- 

tion of mortgapfp with claim for surplus profits — 
tf comprises distinct reliefs. RAPHAKRi5STrNA 

Chetty r/. ScHOMP.FUG Q D. 19^6— "40 Vol. 

T, Col. 3-^2S.] A.T.R. 1941 Mad 115-a940) 2 
ML.J. 867. 


Twd mortgage 
for balance, of 


S. 11—DisHnct siibfects- 

bonds executed on same day 
purchase price, 

K sold land to M for a sum of Rs, 1,42,300 by 
means of repjistered sale deed, It was stated in 
the sale deed by the vendor that he would receive 
a sum of Rs. 50,000 in cash before the Sub- 
Registrar and that the balance o f the sale price 
amounting to Rs. 02,300 had been received by him 
by the execution hy the vendee of a mortgage 
bond for that amount. Tn accordance with the 
recitals in the *?ale deed, a registered mortgage 
bond for Rs. 92,300 was executed on the same 
day. A third mortgage bond was also executed 
on the same dav for a sum of Rs, 15,000. Tt was 
stated in this bond that a sum of Rs. 50,000 was 
to be paid in cash to the vendor at the time of the 
registration of the sale deed, that it had been 
discovered that the cash in possession of the 
vendee amounted to Rs. 35,000 only and it had 
therefore become necessary to execute another 
mortgage bond in favour of the vendor hy the 
vendee for a sum of Rs. 15,000. Tt was further 
stated in the bond that the en! ire balance of the 
purchase price after deducting a sum of Rs. 35,000 
which had been paid in cash, would form a charge 
on the property sold. A suit was instituted bv K 
for recovery of Rs. 43.298-2-6 on the basis of the 
two mortgage bonds alluded to above. 

Heidi that in the circumstances of the case the 
two mortgage deeds did not constitute two dis- 
tinct subject within the purview of S. 17 of the 
Court-Fees Act, (j^hdul Rashid, Blacker and 
Marten^ //.) Mehr Dtn v. KuLmAX Ram, 211 
X.C. 53=16 FX. 174=45 P.L.R. 382«A.I,R. 
1C43 Lah. 275. (F.B.). 


S. 17 — Main cause of action same in respect 

of all properties — ^Alternative pleas based on 
different cause of action in respect to of seme of 
the ProPerfies'^Separaie fee on each property 
if chargeable— Separate fee on mesne profits 
if chargeable in a claim for possession and 
mesne profits. 

Where the main case of a plaintiflr is that he is 
entiUed to all the properties under a primo- 
geniture .yauad and that IS the main cause of 
action in respect of all the properties, the fact 
that some alternative pleas based on different 
cause of action are raised in respect of some of 
the items is no ground for charging a separate 
fee on each of the various items, for it cannot he 
said that they are distinct and separafe from the 
main cause. A <5eparate Court-fee cannot he 
charged under S. 17 on the claim for mesne profits 
in s suit for possession end mesne profits as if a 
separate suit had been instituted for them. 
(Bennett and Ghtdam Hasan. JJ.) RaJ Raj 
Shatranjai Singh. 201 I.C. 

fC.C.^ 256 (2) 

^ 284=1942 O.W.N. 394=rAl.R.1942 

Oudn 412. 


COTTRT-rEES AOT (1870), S. 17 (2) 

— S. 17 — Subjects'*’' — Meaning. 

The word ‘'subjects*’ in S. 17 of the Court-fept 
Act means causes of action and should not be in 
terpreted with reference to the different subiVr+« 
men^oned in S 7. of the Act. (Manohar iJl 
and Das, J ^ISalahuddtn Hyper v. Dhanoot at 
24 Pat 334=1945 P.W.N, 327 (2)=A I.R mi 
Pat. 421. 

S. 17 (as amended fn Bengal)— Sm/ f^r 

possession of colliery, arrears of royalty and 
mesne profits — Trial Court decreeing claim for 
royalty in part and dismissing other izvo claims-^ 
Appeal — Court-fee payable. 

Plaintiff filed a memorandum of appeal b a 
suit for Z’/mr possession of a colliery, arrears of 
rovaltv and mecne profit.*^ against the decree of 
the trial Court dismissing his claim for khas 
possession and mesne profits but decreeing his 
claim for arrears of rovaltv in part. He valued 
the claims for khas pa.ssession and mesne profits 
for purpo.ses of -court- fee.s at the same separate 
figures as in the plaint, and the claim for arrears 
of royalty at the difference between the amount 
claimed in the plaint and the amount decreed in 
his favour by the trial Court. 

Held, that the three reliefs claimed in the 
memorandum of^ appeal were based on three 
separate and distinct causes of action within the 
meaning of S. 17 of the Court-fees Act, as 
amended in Bengal, and that the memorandum 
of appeal was chargaehle with the aggregate 
amount of fees with which the memorandum of 
appeal w'ould he chargeable under the Act, in 
separate suits in respect of each such cause of 
action, (Nasim AH, /•) Kashimbazar Raj 
Warps Estate z;. The Toyrampanga Coal Con- 
cern, T.td. 45 C.W.N; 996=201 I.C. 563= 
15 R.C. 241=A.I .E. 1942 Cal. 40. 

7 ". "' . — S 17 and T. P, Act. S. 6 7- A — Distinct suh^ 
jects — Suit on more than one mortgage — Court- 
fee payable — S.^ 17 if controlled by S. 67- A, 
T. P.Aci — Special Acts — One if can override 
another. 

The word ‘distinct subjects* in S. 17, Court-fees 
Act, means distinct causes of action. Where a 
suit is on more than one mortgage the Court-fee 
shallhe paid on each mortgage. S. 67-A of the 
T. P. Act does not control S. 17 of the Court-fees 
Act. When ^ a subsequent general enactment 
cannot override or interfere with a special Act, 
one special Act cannot override or interfere with. 

provisions of another special Act. (BafI,J.) 
R. vT. P. L. S. Chettiar Firm v, Koormiah. 
1940 Rang.L.R. 767=193 I.C. 711=13 R.R. 264 
=A.I.R. 1941 Rang. 95. 


;S. 17 (2) Proviso(C.P.Amendment)-- 

' Applicability — Suit for Specific Performance of 
agreemeut to sell consideration being discharge 
^ of mortgage deb f-— Alternative prayer for decree 
; on mortgage — Court-Fee on the Hvo reliefs 
if necessary. 

' Where in a suit for specific performance of an 
agreement to sell, the consideration being the dis- 
: charge of a mortgage debt due to the plaintiff, a 
; decree on the mortgage is ashed as an alternative 
; relief, the two reliefs are based on the same 
' cause of action, the alternative one being ancillary 
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COTJftT-FEES ACT (1870), S. 19 (Xvii). 

to the main one and separate Court-fee on each 
is not necessary. The matter falls under the 
proviso to S. 17 (2) of the Court-Fees Act as 
amended in C. P. (Boset J.) Sham Raoz^. Sheik 
Dawood. 1942 N.L,J. 352. 

S. 19» i'SLvii)—Peiiiion Contemplated by. 

The petition mentioned in Cl. (xvii)of S. 19 of 
the Court-Fees Act must be a petition in respect 
of, or connected with or arising out of, the 
matter in connection with which the petitioner is 
in prison, in duress or under restraint. {Verma. 
A) Sardas Singh v. Champa» I.L.R. (1941) 
All. 793=:19S I.C. 275-14 R.A 275=1941 
A.LJ. 733=1941 A.W.R. (H.C.) 357=1941 A. 
L. W. 1083=A J .R. 1942 All. 45. 

S. 19 (xvii)— Revision application by 

prisoner presented through counsel — If exempt 
from Couri-fee. 

Where an application for revision is presented 
by a proisoner, even if presented through a ; 
counsel it is exempt from the payment of the : 


OOORT-PEES act (1870), S. 19-H (4). 

been held by the deceased in trust for the family. The 
question of duty is in way affected by the fact that 
the deceased had a beneficiary interest of his own in the 
property during his lifetime, (Tek Chani, Dalip Singh 
iind /J.) Sri RaM v COLLECTOR, LAHORE, 

I.L.R (1942) Lah 717=202 I.C. 114=15 R.L. 95 
-44 P L.R. 330 = A I R. 1942 Lah. 173 (F.B.). 

■ — -S. 19-H — Appliration to CaUuita High Court 
for probate — Will executed by resident of Assam'^Pro* 
periies left in Bengaf Assam and U. P, exceeding 
B$. 10,000 in value in each ca^e — Rate payable — Bengal 
or Assam rat e-^ Letters Patefiti Cl. 34 and Succession 
Ajt, Ss. 273 and 300. 

' By Cl. 34 of the Letters Patent, 1865, ‘■he Calcutta 
High Courtis testamentary and intestate jurisdiction 
, was made to extend beyond the presidency proper in 
respect of the wills of any person dying within or with- 
out Bengal Division, The jurisdiction of this High 
Court over Behar and Orissa was taken away by the 
establishment of the Patna High Court. This court 
, still has testamentary and intestate jurisdiction over 
; Assam. Under S, 300 of the Sucrcssior Act, this court 
has concurrent jurisdiction with a’l di.«trict courts in 


Court-fees under the provsions of S. 19 (xvii) of I Bengal and Assam This High Court, therefore, is the 
the Court-Fees Act. {Almond, J. C.) Gian ! High Court alike for Bengal as well as for Assam In 
Chand V. Empekor. 202 I.C. 379=15 R. respect of some of the jurisdictions specifically mention- 
Pesh. 43=43 Cr.L T. 837=A.I.R. 1942 Pesh. ' Letters Patent including the testamentary and 

gQ * * • • ... ‘ I intestate jurisdiction. Now if a te.«tator dies in Assam 

' leaving properties in Assam. Bengal and the United 
S. 19-D — Applicaliiity— Hindu joint family — I Provinces exceeding Rs. 10,000 in value in each case 


Death of manager-- Application by widow for herself \ 
and minor sons for letters of administration limited to | 
share certificates and bank deposits — Comptteney — ! 
Court-fee. 

Where a father or a manager of a Hindu joint family 
dies possessed of the joint family properties and also of 
certain other properties of which (although members of 
co-parcenary have beneficial interest in it) the legal title 
tests in him, it is competent to take out letters of admi- 
nistration limited to that part of the property the legal 
title of which vested in the manager or the father. 

Where the widow of the deceased head of joint Hindu 
family applies for letters of adminstration with respect to 
shares in joint stock companies standing in the name of 
the deceased and certain bank deposits in his name, on 
behalf of herself and her minor sons who with their 
father constituted a joint family such application is 
maintainable. It is not necessary that the application 
should be in respect of the whole property moveable and 
immoveable or that court-fee should be paid on the 
w'hole of the estate. The beneficial interest in the other 
joint family property having already passed by survi- 
vorship, is no longer an asset of the deceased to which 
representation is required to be taken out. 

The application, comprised as it is to the property 
the form of share certificates and bank deposits, is i*^ 
order and the application is exempt from the payment 
any court-fee under S. 19-D of the Court-Fees Act* 
{Macklinand Rafadhyaksha, JJ.) BIRDIBAI MOHAN- 

LAL V . Chunilal. 47 Bom, L.R. 862. 

S. 19-D — Hindu foint family property — Letters 

of admini strati on — Court- fees. 

Under S. 19-D of the Court-Fees Act, no Court-fee 
is payable on letters of administration in pespect of pro- 
perty which bad been purchased with joint family funds 


an application for probate having effect thoughout 
British India will have to be made to the Calcutta High 
Court or the High Court of the U. P., foi the District 
Court of Assam has no power under P. 273 of the 
Succession Act to make a g*'ant with effect thoughout 
British India as he cannot certify that the value of the 
assets in U. P. or Bengal does not exceed Rs. 10,000. 
If such an application is made to the Calcutta High 
Court, It mu'st be treated as one made to that court as 
the court having jurisdiction in Assam, and the ad 
valorem court-fees are to be calculated at the Assam 
rate and not at the Bengal rate. (Das, J.) RaJA 
PRABHAT Chandra, /« the goods of. 49 C.W.N. 695. 

S. 19-H — Valuation of Zamindary estate in 

Assam — Deduction of IlS p.c. for collection charges — 


Permissi biliiy. 

In assessing the annual net profit of a Zamindari 
estate in Assam, a deduction of 1 5 p.c. of the gross 
annual rent demand for meeting the management and 
collection charges should be allowed, as allow^ed by the 
Assam Agricultural Income Tax Act, 1939, in the 
absence of any evidence as to the actual charges on this 
head. (Da\ /') RaJA PRABHAT ChaNDRA, In 
the goods of. 49 C.W.N 695. 

-S. 19-H (4) — Application by Collector to Cal- 


cutta High Court-Form, 

An application to the Calcutta High Court by the 
Collector under S. 19-H (4) of the Court-Fees Act 
should be made in it^ testamentary and intestate juris- 
diction, and not in its ordinary original civil jurisdiction 
{Da U /) K AJA PRABHAT CHANDRA In the goods of. 

49 C.W.N. 695 

S. 19*H (4) — Application under — Duty of 

Collector to Place tnaterials showing need for enquiry. 
1 Under S. l9-H (4) of the Court Fees Act, it is not 


and which stood in the sole name of the haria or another 1 enough for the Collector simply to make an application 
tneprber of the faimly till bis death as the property hadfor encjuiry. He should place before the court materials 
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showinjs that an enquiry is needed he should make 

a case for enquiry upon definite facts. /.) Raja 

prabhat Chandra, the ^oods of. 49 C.W.N. 

695. 

S. l^-l—Court-iess not paid— Application 

if competent 

S. IP-T of the Court Fees Act says that the 
Court shall not grant probate until the court-fees 
are paid. It does not say that the Court shall 
not try an application for probate or letters of 
administration until the fees are paid or that the 
payment of the fees is a condition precedent to 
the making of the application. ( Sen ^ J .) T.ilian 
Singh. In the goods of. IX. R. (1942) 2 Cal. 
194=204 1.C. 457=15 R.C. 521=A.I.R. 1943 
Cah 19. 


S. 19-1 —Court Fee on probate — When 

payable— Crucial date. See Court Fees Act 
Ss. 4 AND 19-1. 23 Pat. 672. 


S. 19-1 — Court-fee on probate — When 

payable— Date of filing of application or dale of 
grant — Proper fee paid on application at rate 
then prevailing — Subsequent increase of fee be- 
fore grant— Increased fee — If payable on grant. 
See Bombay Increase of Court Fees Act (XV 
OF 1943). 46 BomX.R. 768. 

S. 19-1 and Sch, 1, Art. 11- mil describe 

ing certain shares as belonging to testator though 
they were Jointly in his name and that of the 
legatee— Duty payable. 

Where certain shares though they stood in the 
name of the testator and his wife the legatee 
were described in the will as belonging to the 
testator which could be disposed of by him, duty 
should be paid on the market value of those 
shares in an application for probate. (Davies.) 
Halve in re. 1944 A.M.LJ. 17. 


— S, 20^**Process*"— Order for sale of pro- 
perty pending suit by person specially appointed — 
Sale by such person — Poundage — Levy of — If 
justified— Madras Civil Rules of practice and 
Circular Order Rr. 197 and 200. 


An order issued by the Court for the sale oi 
property in its custody during the pendency of a 
suit either by the process establishment of the 
Court or by an officer specially appointed under 
R. 197 of the Madras Civil Rules of practice and 
prcular Order is a “process’’ within the mean- 
ing of S. 20 of the Court Fees Act and the sale is 
therefore chargeable with poundage under R.20C 
It is a proceeding in execution within the mean- 
ing of the Rules. Any remuneration paid to a 
person appointed to conduct the sale is exclusive 
of the poundage which under R. 200, is one of the 
expenses of the sale and therefore the fixing of 
the remuneration of the person appointed to hold 
the sale does not obviate the necesstiy for the 
levy of poundage. (Byers, J.) Balagukumurthi 
Chettiar t;. Mahomed Ismail, I.L.R. (194?) 
Mad. 816=A.I.R, 1945 Mad. 328=(1945) 1 M. 
X/.J. 320. 


— ; — -S. 28— Scope— Power of Taxing Officer 
and of Court— Order for further Court-fee on 
revised sta^mp report- Jurisdiction— Decision of 
Taxing (Officer- When final. See Court-Fees 
Act, Ss, S AND 28, 21 Pat, 720. 


I OOlJET-FBBS AOT (1870). Sch. I, Art. 1. 

I 85— Government NoHficaiiott 

NO; 5791, dated \7th May 1943— A ppUcahilit^ 
Suit by trustee against person claiming to hi 
trustee— Defendant not admitted by plaintiff hi 
trustee — Court-fee. 

The Notification No. 5791, dated 17— 5— 1943 
issued by the Government of Madras under S.35 
of the Court-Fees Act, is restricted in its appli- 
cation to suits in which the status of the defen- 
dant as trustee either at the time of the suit or 
previously is undisputed. It does not apply to a 
suit by a person claiming to be a trustee against a 
person who claims to be a trustee but whose 
claim to be a trustee is not conceded by the 
plnintifl. (King and Bell JJ) R. G. Rajanz/ 
Srinivasa Naidu. IX.R. (1945) Mad 584- 
219I.C. 503=:18 R.M. 103=:(1944) M.W N 702 
(1)=:57 LW. 615 = A I.R. 1945 Mad. 102^ 
(1944) 2 MX. J. S83. 

Sch. I, Art. 1— Applicability— A Pplicatien 

under O. 21, r. \6 and O. 34, r. 6, C.P. Code-^ 
Order recognising assignment and passing pet'- 
sonal decree — Appeal from — Court-fee— C. P. 
Code, S. 2 — Decree. 


An appeal atrainst an order recognising an 
assignment of the decree and passing a personal 
decree under O. 34, r. 6, C. P. Code, In which the 
appellant attacks the personal decree passed 
against him, must bear ad valorem court-fee on 
the amount of the personal decree as regular 
appeal. An order on an application under 0. 34, 
r. 6, C. P. Code, is a decree. (Hap Pell J.) Shan- 
MUGAM In re. 58 L.W. 318=1945 ‘M.W.N. 
417=A.I.R. 1945 Mad. 425=(1945) 2 M.L.J. 


Sch. I, Art. 1 — Applicability — Contract of 

exchange — Suit for specific performance— 
Appeal -“Court-fee. See Court-Fees Act, S 7,(x) 
(a) Sch. I, Art. 1 and Sch. II, Art. 17-B. (1944) 
1 M.L.J. 187. 

—Sch. I, Art. 1 and Sch. II, Art. ll—AppH- 

cabiliiy — Decision under C. P. Code, 0. 21, R. 
63-H {Pai.)^Appeal— Valuation— C. P. Code, S. 
47. 

S. 47, C. P. Code, has no application to deci- 
sions under R. 63- H of O. 21, C.P. Code. Appeals 
from such decisions must be valued by the 
appellant and Court-fee paidacf on the 

value. Such appeal fall within Art. 1 of Sch. 1 
and not within Art. II of Sch. 2 of the Court- 
Fees Act. (Rowland, J.) Shambhu Sharan 
Ubadhya V. Dwarkadhish Prasad Singh. 22 
Pat. 278=209 1.0. 394=16 R.P. 105=1943 P. 
W.N. 33=10 B.R. 178=A.I.R. 1943 Pat. 280. 


Sch, I, Art. 1 — Applicability— Equitablt 

and legal set off — Court fees — Decree in excess 
of amount claimed — Permissibility. 

There is no difference between an equitable set 
off and a legal set-off in the matter of court- 
fees. In both cases court-fees must be ijaid ad 
on the amount claimed. No claim for 
set-off can be decreed in excess of the amount 
claimed. Payment of further court-fees after 
decision is not permissible. (Bose, J.) Sadasheo 
Kbishnarao V. Nathu Bala. IX.R. 1944 Nag. 
260*209 I.C. 241=16 R.N. 117=1943 N.L.J. 
4$5=A.I.R. 1943 Nag. 314. 
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30tJRT-FBBS ACT ( 1870). Sch. I, Art. 1. | 

Sch. I, Art. 1— Applicability— Equitable 

;et off — Court-fee, 

The expression ’‘set-off” in Sch. I, Art. 1, 
Zourt-Fees Act, includes an equitable set-off and 
;ourt-fee is therefore payable on a claim to an 
;qui table set-off, (Macklin, J.) Wilrow v. 
VTahadeo Govind. 210 I.C. 88=16 R.B. 166=45 
BomX.R. 516=A.I.R. 1943 Bom. 227. 

Sch. I, Art. 1 — Applicability — Ex-minor — 

5uit against guardian for accounts and recovery 
>£ amounts misapplied and misappropriated— 
^ourt-fee — Valuation. See Court-Fees Act, S. 

' (tv) and Sch. I, Art. 1. (1945) 2 M.L.J. 
•60. 

Sch. I, Art. 1 — Applicability — Mortgage — 

suit for redemption— Decree directing redemp- 
ion on payment of fixed amount— Appeal dispu- 
ing amount fixed — Court-fee. See Court-fffs 
S,CT, S. 7 (iV), 47 Bom.L.R, 400. 

— Sch. I, Art. 1 — Applicability— Mortgag e 
Uit — Decree — Interest pendente lite and future 
nterest disallowed—Appeal— Court-fee— Sch, lit 
irt. 17 (vi) — Applicabiliiy. 

In a suit on a mortgage, there was a decree but 
endente life interest and future interest were 
isallowed. The plaintiffs appealed in respect of 
he interest pendente Hie and future interest 
aying the Court-fee prescribed by Art. 17 (vi) 

'f the Court-Fees Act, Sch, II. 

Held, ad valorem Court* fee was payable on the 
mount of pendente lite interest disallow^ed under 
trt. 1 Sch I of the Court-Fees Act. {Meredith, 

■.) Jagarnath Prasad v. Bhala Prasad. 23 
»at. 905=219 I.C, 234=18 R.P, 110=11 B.H. 
86=1945 P.W N. 7=A.I.R. 1945 Pat. 145. | 

Sch. I, Art 1— Applicabiliiy— Real nature 

f relief — Test— Suit not only to set aside award 
ut the agreement to refer as well. 

In order to find out the real nature of the relief 
laimed by the plaintiff one has to look at the 
negations in the plaint. Hence where from such 
negations it is clear that the relief claimed is 
ot only for setting aside the award but also 
or the cancellation of the agreement on the basis 
f which the award was made as well the plain- 
ff is liable to pay ad valorem court-fee. ( Col- 
ster and Bajpai, JJ.) Habibul Nissa v. Naya- 
UT Nissa. 1942 A.L.W. 223. 

Sch. I, Art. 1— 'Applicability— -Set off — 

ounter-claim — Conditions necessary — Suit to 
“Strain company selling shares for alleged debt 
'Written statement pleading right to exercise its 
ower of sale— If should be stamped. U Ba Pe v. 
UN Press Ltd. [see Q.D. 1936-'40 Vol. I, Col. 
325.] 191 I.C. 644=13 R.R. 145. 

Sch. I, Art. It— A pplicability— Suit for 

ccount— Decree for specific sum of money 
gainst plaintiff — Appeal by latter— Court-fee 
ay able. See Court- Fees Act, S. 7 (iv) (f ) and 
CH. I, Art. 1. 43 BomX.R. 475. 

Sch. I, Art 1 and Sch. II, Art, 17-B (as 

mended in Applicabiliiy— Suit for 

toney claiming first charge on certain assets— 
)eeree for money only Without charge-^Appeal 
laiming charge on asseis--Court-fee payable, 
1-102 


OOHRT-rBES ACT (1870) Sch. I. Art. 1. 

The word "estimate” in Art. 17-B of Sch, II of 
the Court-Fees Act (as atnended in Madras) 
involves the idea of approximation and cannot 
be interpreted as meaning accurate valuation. 
V^here in a suit to recover a sum of Rs. 18,897 
and odd from the defendant as a first charge 
from and out^ of certain properties as trust 
money, the plaintiff gets only a decree but no 
charge, and^ the plaintiff appeals against the 
decree declining to give a first charge and seeks 
to get a charge on the properties which are valued 
in the memorandum of appeal at Rs. 9,500, it 
cannot be said that the relief is incapable of 
valuation so as to attract Art. 17-B of Sch. II of 
the Court-Fees Act. The Court-fee payable on 
the memorandum of appeal is the amount which 
'would be payable under Art. 1, Sch. I on the 
sum of Rs. 9,500 which is the value placed by the 
plaintiff on the property over which the charge 
is claimed. (Venkaiaramana Rao, /.) Vinai- 
theerthal Acht, /« 201 I.C. 86=15 R.M. 

206=1941 M.W.N. 970=54 L.W. 526=A.LR. 
1942 Mad. 152=(194l) 2 M.L.J. 774. 

Sch. I, Art. 1 and Sch. II. Art. 17-B (as 

amended in Madras)— Applicability — Suit on 
promissory note— Decree against defendant 
personally — Appeal alleging that defendantis not 
personally liable but only as trustee— Court-fee 
payable. Balavenkatarama Chettiar v, 
Maruthamuthu Chettiar. [see Q.D. 1936-‘40 
Vol. I, Col. 3325.] 195 I.C. 298=14 R.M. 171=: 
1941 M.W.N. 169=A.I.R. 1941 Mad. 313= 
(1940) 2 M.L.J. 946. 

Sch. I, Art. i — Basis of valuation. See 

Court-Fees Act, S.7 (iv) (c) and Sch; I, Art. L 
A.I.R.1944Pat. 17 (F.B.) 

—Sch. I, Arts. 1,11 and 17 (XJ. P.) — Claim 

under Encumbered Estates Act— Decree by Special 
Judge — Appeal — Court- fee payable — Provision of 
law applicable. 

Where on a claim on the basis of a mortgage a 
decree is passed by the Special Judge under the 
Encumbered Estates Act and an appeal is filed 
whether by the landlord or creditor the case 
falls under Art. 1, Sch. I of the Court- fees Act 
and ad valorem court-fee is payable on the 
amount claimed in appeal. It cannot come under 
Art. 11 or 17. (Ghulam Hasan, J.') Chief Inspec- 
tor OF Stamps v, Ganga Bux Singh. 1945 O.A. 
(C.C.) 255*1945 A.W.R. (C.C.) 255=1945 
O.W.N. 403*1945 AX.W. (C.C.) 368. 

— — Sch. I, Art. 1 — Court-fee in appeal hy 
defendant — Fixing of valuation^Prindple, 

When a dispute is at the stage of an appeal by 
a defendant who seeks to set aside the whole 
decree, then the value of the subject-matter in 
dispute must necessarily be the value of the relief 
granted by the decree which the appellant wishes 
to disembarrass himself of. In such a case one 
has to ask oneself the question ‘what is the value 
to the appellant of immunity from the decree.’ 
Upon the answer, depends the value at which the 
appeal ought to be assessed. It is not open to the 
appellant defendant to avoid assessing his appeal 
at its full valuation merely because it may prove, 
as a result of the appeal itself, that the plaintiff’s 
valuation was excessive. {Braund^ /.) Balma 
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OOTTST-FBBS ACT (1870). Sci. I, Art. 1. 

I 

Sch, I, Art. 1 — Applicability—Equitable 

set off— Court-fee. 

The expression in Sch. I, Art. 1, 

Court “Fees Act, includes an equitable set-off and 
court-fee is therefore payable on a claim to an 
equitable set-off, {Macklin, 7.) Wilrow z>. 
Mahadeo Govind. 210 I.C. 88=16 R.B. 166=45 
Bom.L.R.516=A.I.R. 1943 Bom. 227. 

Sch. I, Art. 1 — Applicability — Ex-minor — 

Suit against guardian for accounts and recovery 
of amounts misapplied and misappropriated— 
Court-fee— Valuation. See Court-Fees Act, S. 

7 (xv) AND. Sch. I, Art. 1. (1945) 2 M.L.J. 
460. 

— ; — Sch. I, Art. 1 — Applicability — Mortgage- 
Suit for redemption— Decree directing redemp- 
tion on payment of fixed amount— Appeal dispu- 
ting amount fixed — Court-fee. See CouRT-FFF^ 
Act, S. 7 (ix)* 47 Bom.L.R. 400. 

— - — Sch. I, Art. 1 — A ppUcahiliiy— Mortgage 
suit — Decree — Interest pendente lite and future 
interest disallowed— A p p eal— Court’ f ee—Sch. II, 
Art. 17 (vi)—Applicabiliiy. 

In a suit on a mortgage, there was a decree but 
pendente lite interest and future interest were 
disallowed. The plaintiffs appealed in respect of 
the interest pendente Hie and future interest 
paying the Court-fee prescribed by Art. 17 (vi) 
of the Court-Fees Act, Sch, II. 

Held, ad valorem Court- fee was payable on the 
amount of pendente lite interest disallowed under 
Art. 1 Sch I of the Court-Fees Act. {Meredith, 
/.) Jagarnate Prasad v. Bhala Prasad. 23 
Pat. 905=219 I.C. 234=18 R P. 110=11 B.R. 
386=1945 P.W.N. 7=A.I.R. 1945 Pat. 145. 

Sch. I, Art. 1 — Applicability — Real nature 

of relief — Test-Suit not only to set aside award 
but the agreement to refer as well. 

In order to find out the real nature of the relief 
claimed by the plaintiff one has to look at the 
allegations in the plaint Hence where from such 
allegations it is clear that the relief claimed is 
not only for setting aside the award but also 
for the cancellation of the agreement on the basis 
of which the award was made as well the plain- 
tlff is liable to pay ad valorem court-fee. (Col- 
lister and Bajpai, IJ.) Habibul Nissa v. Naya- 
BUT Nissa. 1942 A.L.W. 223. 

Sch. I, Art. 1— Applicability— Set off— 

Counter-claim — Conditions necessary — Suit to 
restrain company selling shares for alleged debt 
—Written statement pleading right to exercise its 
power of sale— If should be stamped. U Ba Pe v. 
Sun Pres s Ltd, {see Q.D. 1936-MO VoI. I» Col. 
3325.] 191 I.C. 644=13 R.R. 145. 

Sch. I, Art. t— Applicability— Suit for 

account— Decree for specific sum of money 
against plaintiff — Appeal by latter — Court-fee 
payable. See Court- Fees Act, S. 7 (iv) (£) and 
Sch. I, Art. 1. 43 Bom.L.R. 475. 

Sch. I, Art 1 and Sch. II, Art. 17-B (as 

amended in Mzdr&s^—ApplicahUiiy—Suit for 
money claiming first charge on certain assets-- 
Decree for money only without charge^Appeal 
claming charge on assets--Couri-fee payable. 
O-D, 1-102 


OOIJBT-PbBS ACT (1870) Sch. I, Art. 1. 

The word '^estimate^' in Art. 17-B of Sch. II of 
the Court-Fees Act (as amended in Madras) 
involves the idea of approximation and cannot 
be interpreted as meaning accurate valuation. 
Where in a suit to recover a sum of Rs. 18,897 
and odd from the defendant as a first charge 
' from and out^ of certain properties as trust 
i money, the plaintiff gets only a decree but no 
charge, and the plaintiff appeals against the 
decree declining to give a first charge and seeks 
to get a charge on the properties which are x^alued 
in the memorandum of appeal at Rs. 9,500, it 
cannot be said that the relief is incapable of 
valuation so as to attract Art. 17-B of Sch. II of 
the Court-Fees Act. The Court-fee payable on 
the memorandum of appeal is the amount which 
\vould be payable under Art. 1, Sch. I on the 
sum of Rs. 9,500 which is the value placed by the 
plaintiff on the property over wFich the charge 
' is claimed. {V cnkataramana Rao, /.) Vinai- 
THEERTHAL Acht, /« re. 201 I.C. 86=15 R.M. 
206=1941 M.W.N. 970=54 L.W. 526=A.I.R. 

; 1942 Mad. 152=(194l) 2 M.L.J. 774. 

; Sch. I, Art. 1 and Sch. II. Art. i7-B (as 

j amended in Madras)— Applicability — Suit on 
promissory note— Decree against defendant 
personally — Appeal alleging that defendant is not 
personally liable but only as trustee— Court-fee 
payable. Balavenkatarama Chettiar v. 
Maruthamuthu Chettiar. [see Q.D. 1936-‘4D 
Vol I, Col. 3325.] 195 I.C, 298=14 R.M. 171=: 
1941 M.W.N. 169=A.I.R. 1941 Mad. 313= 
(1940) 2 M.L.J. 946. 

Sch. I, Art, 1 — Basis of valuation. See 

Court-Fees Act, S.7 Civ > Cc) and Sch; I, Art. 1. 
A.I.R. 1944 Pat. 17 (F.B.) 

Sch. I, Arts. L 11 and 17 (U. V.)— Claim 

under Encumbered Estates Act— Decree by Special 
Judge— Appeal— Court-fee payable— Provision of 
law applicable. 

Where on a claim on the basis of a mortgage a 
decree is passed by the Special Judge under the 
Encumbered Estates Act and an appeal is filed 
whether by the landlord or creditor the case 
falls tinder Art. 1, Sch. I of the Court-fees Act 
and ad valorem court-fee is payable on the 
amount claimed in appeal. It cannot come under 
Art. 11 or 17. (Ghulam Hasan, 7.) Chief Inspec- 
tor OF Stamps v. Ganga Bux Singh. 1945 O.A. 
(C.C.) 255-1945 A.W.R. (C.C.) 255=1945 
O.W.N. 403-1945 A.L.W. (C.C.) 368. 

Sch. I, Art, 1 — Court- fee in appeal by 

defendant — Fixing of valuation— Principle. 

When a dispute is at the stage of an appeal by 
a defendant who seeks to set aside the whole 
decree, then the value of the subject-matter in 
dispute must necessarily be the value of the relief 
granted by the decree which the appellant wishes 
to disembarrass himself of. In such a case one 
has to ask oneself the question ‘what is the value 
to the appellant of immunity from the decree.^ 
Upon the answer, depends the value at which the 
appeal ought to be assessed. It is not open to the 
appellant defendant to avoid assessing bis appeal 
at its full valuation merely because it may prove, 
as a result of the appeal itself, that the plaintiff's 
valuation was excessive. {Braundt 7.) Balma 
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OOtJBT.PBES ACT (1870)» Sch. I, Art. 1. 

KUND Gupta Secretary of State. 195 I C. 
448=14 K. A . 35 = 1 941 A L. J 381 = 1941 AX.W. 
804 = 1941 A.WR. (H.G.) 185=1941 O.A. 

(Supp) 391=A.I.R. 1941 All. 295. 

Sch. Ij Art. 1 and U. P. Encumbered 

Estates Act. (1934), S. 14 (5) Expl — Decree 
amount increased by amendment — Appeal against 
order of amendment — Court- fee payable. 

Where the amount decreed was subsequentl.v 
increased by an amendment in virtue of S. 14 (5), 
Expln. o£ the U- P. Encumbered Estates Act and 
an appeal is preferred against the order of 
amendment, it is in substance on appeal really 
directed against the amended decree passed by 
the learned special Judge, though the memoran- 
dum of appeal merely purported to appeal 
against the order amending the decree and the 
case therefore falls under Art. I, Sch. I and ad 
ztalorem eourt-fee is payable. < Ghulam Hasan and 
Agarwah IJA Abbue Aziz v. Nawab Khan. 16 
Euck. 653= 193 I.C. 354-13 R.O. 452 = 1941 
O.L.R. 277=1941 A.E.W. 269=1941 R.D. 464= 
1941 O.W.N. 355=1941 O.A 275=1941 A.W.R. 
(Rev.) 217=A,I.R. 1941 Oudh 269. 

"Sch. I, Art. 1 — Mortgage decree — Some of 

mortgaged properties purchased in execution by 
mortgagee in part satisfaction — Mortgagee assi- 
gning properties purchased and also balance of 
decretal dues to third person — Decree thereafter 
re-opened and new decree passed under Bengal 
Money-Lenders Act, directing restoration of 
properties to mortgagor — Appeal by assignee 
challenging validity of decree^ instalments and 
order for restoration^ hut not amount of decree — 
Court-fee payable. 

Defendant No. 1 obtained a mortgage decree 
against the plaintiff, and in execution of the 
decree he sold some of the mortgaged propertie.s 
and purchased them in part satisfaction of the 
decree. Defendant No. 1 then sold to Defen- 
dant No. 2 the purchased property as well as the 
balance of decretal dues ; thereafter the plaintiff 
instituted a suit for re-opening original decree 
and getting relief in accordance with S. 36 of the 
Bengal Money Lenders Act, and this suit was 
decreed and a new decree was passed for a 
certain atnount payable in instalments and direc- 
tion was given in the decree for the restoration 
of possession of the auction-purchased properties 
to the plaintiff. Against this new decree, the 
Defendant No. 2 preferred an appeal questioning 
the validity of the decree, the direction for the 
restoration of possession and the number of 
instalments granted. He did not challenge in the 
appeal the correctness of the amount of the 
decree. 


OOURT-BEES AOT :i870). Sc 

An application under O. 34, 
definitely in the nature of a cla 
from the person or other prop 
gagor of the balance, left 
ceeds of the sale of the pr 
appropriated. The refusal to 
from the person and other pro 
gagor amounts to a final a 
matter in controversy betwee 
therefore amounts to a decree 
(2), C. P. Code. It follows th 
.<iuch an adjudication must bea 
Court-fee under Art. 1 of Sch 
Fees Act. (^Mir Ahmad aud t 
Sain- v. So-han Chand. 195 
Pesh. 14=AJ.R. 1941 Pesh. 5 

-Sch. I, Art. 1 and Sch. ! 

Preliminary mortgage decree c 
and interest on part of prince 
suit till date fixed for red 
claiming in appeal interest on ? 
from date of suit till real 
payable. 

Where by a preliminary deer 
suit the plaintiff -was awarded a 
account of principal, and intere 
from the date of the suit till th 
redemption and in the appeal th 
interest on the whole amount dt 
of the institution of the sui 
realization. 

Heldy that that period was d 
parts ; (1) the period from the c 
tion of the suit up to the date oi 
(2) the period from the date ol 
the^ date of realization. As f 
period was concerned, the araou 
plaintiff was unascertainable. I 
pay a court-fee of Rs. 10 under 
Sch. II of Court-Fees Act ii 
second period. As far as the i 
concerned Court-fees must be 
under Art. I of Sch, 1 of the C< 
the difference between the total 
in appeal and the total amoun 
plaintiff by the trial Court in 
period, both amounts beinj 
(Abdul Rashidt Blacker and Me 
Din V . Kultilak Ram. I L.R. 
211 I.C. 53=16 RX. 174=45 I 
R. 1943 Lah. 275 (P.B.). 

Sch. I, Art. 1 — Prelin 

decree directing defendant to p 
interest from date of suit to d 
demption — Appeal by defender 
payable. 


Heldf that he must pay on the memorandum of 
appeal ad valorem Court fee under Art. I, Sch. 
I of the Court Fees Act, on the value of the pro- 
perties on the amount for which they were 

sold at auction. (Akram. Jf' Hrishikesh 
Mukhrejee V . Jag ADIS H Chandra. 49 C.W.N. 
385=A.I.R. 1945 Cal. 354, 


Sch. X, Art, 1 — Order dismissing applica- 
tion under O. 34, R, 6, C. P. Code — Appeal — 

Court-fee. 


Where by a preliminary mo rtf 
defendant is directed to pay th 
interest from the date of the su 
redemption fixed by the Court, i 
defendant seeks the dismissal < 
suit in its entirety, he is bound 
Sch. I of the Court-Fees Act to 
Court-fee on the principal an 
thereon from the date of the ii 
suit till the date fixed for red€ 
Rashid^ Blacker apd Marten, 
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COtrRT-FBBS ACT (1870\ Sdb. T, Art. 1 & Sch, X 

Art 17 (in). 

KTfLTTLAK Ram. T.L.R. (1944) Lab. 24=211 
I.C. 53=16 RX. 174=45 PX.R. 382=AJ.R. 
1943 Lah. 275 (F.B.) 

Sch. I, Art. 1 and Sch. II. Art 17 (iii'i— 

.Wt on mortgage hy one of iw^ m^riqrtgees— 
Widow of ike other added as deiendanl pravino 
for declaration of right io half the money— Joint 
decree and declaraiton-^Appeal against declare- , 
tion—Couri-fee payable. 

Where in a suit on a morteaare hy one of th^ 
two mort3;agees the widow of the other imnVaded 
as a defendant prays for a deeb’-ation that the 
mortg^agees were not memhers of a joint "Findn 
family and that as thev hofh had rontrihnted to 
the mortgfape n-oney she entitled to one half 
of anything found due and the Court grants thf 
declaration and passes a decree m ^'^voinr tS 
both the plaintiff and the widow and plaint* ft 
appeals against the declaration alone he has to 
pay ad suolorem court-fee on +he valuation of th#' 
suit under Art. 1, Sch T of the Court-feeti 
and not the fixed fee as given Tinder Art. 17 (iit) 
of Sch,^ 11 of the Act. The question in such an 
appeal is whether the decree is to remain a joint 
deeree^or’whether it should become a decree 
solely in favour of the plaintiff, Tt cannot he 
said that it is merely a question of the manner in 
which the decree is to be executed. (Madeley^ J.'\ 
Saphnu V, Mst, Yacopa. 211 I.C. 456=16 R.O. 
234=1943 O A. fC C ) 145=1943 A.W.R. (C.C.) 
57=A.XR. 1943 Oudh 361. 

Sch. I, Art. land Sch XT, Art. 17 (iii)- 

Suit to declare decree void and illegal— If involve^ 
conseqTiential relief — Court-fee pavable. RiaEK- 
DRA Kumar v. Bansa Df.vi. \see 0 Tl. 1 036— ’40 
V0I. T. Col. 3326.1 16 Luck 526=191 I.C. 413=- 
13RO 225. 

(as amended in Madras') Sch I, Art. 4— 

Applicabilitv — Pauper appeal — Order dispauper' 
ing — Dismissal of appeal for failure to pav court 
fee and security for costs within time fixed — ' 
Application for review — Court -fee payable. See 
Court Fees Act (as Amfnpfp in Mapras), , 
Sch. tt, Art. 1. (1941) 2 M.L.J. 500 (F.B.). 

Sch. I. Art. 5 and S. 14— Fevitu — 90 dciy's I 

time — How io he colcttlaied — Caladailon nf ^ time 
according to Limitation Art, if permissible — I 
Power to refund. 

When considering the obligation of an appli- 
cant for a review to pav Court-fee according to ; 
Art 5 of Scb. 1 of the Court Fees Act, an obliga- 
tion that depends to some extent on the time at ■ 
which the application is made, the calculation of 
the 90 days’ time is not to be according to^ rules 
applicable to times laid down in the Limitation 
Act but the 90 days mentioned in the court-fees 
Act is to be taken as simply 90 days. Holidays 
and time taken for obtaining copies could not be 
excluded. But in cases of hardship where delay 
is not due to laches on the part f the applicant 
the Court ha? a dierretio undr B. M, Court-fee.s 
Act to give a certificate directing the refund of 
the excess fee in proper ca«e^. (Stone, CJ^ and 
Bose J) Canpatrao v. Rama Canpatt. I.L. 
R. (1941) Nag. 392=196 T C. 556=14 R.N. 112 
=1941 N.L.J. 205=A.T.R. 1941 Nag. 236. 

— Sch. I Art. 5— T/omf or memorerdum of 
mraning^-CoMft'^fee payable on af plica i 


OOURT-FEIS ACT (1370). Sch. % Art. 12. 

fion to review Judgment of Oudh Chief Court in 
second appeal. 

The words ‘plaint or memorandum of appeal* 
in Art. 5 of Sch. T of the Court Fees Act do not 
mean plaint or memorandum of appeal asking 
for the same rebef as that a^hed for ir the appli- 
cation for review, hut they mean the plaint or 
memorandum of appeal ir Avhich the judgment, 
review of Avhich is sought was passed. Hence 
w-here a review of the judgment of the Oudh 
Thief Court in second apf eal is sotight the court- 
fee pavahle is accordir g fn Art 5 of Sch. I of the 
Court-Fees Act, half of the fee which wss paid in 
the merrorardum of the Fecrmd appeal m riiestion 
and not half of the fee pavaWe on the valratinn 
to which the review application was ernfired. 
(Thomas. C.J. and Ghulam Hasan, Ram 
A«RFy r', Ramfshw^ar Prasap. 204 I.C. 486 
=15R.O 3(1=1943 O.WN. 14=1943 O.A. 

rC.C.) 1=1944 A.W.R. (C.C) 1=A.I.R. 1943 
Ondh. 225. 

Sch. I. Arts. 6 to 9 — Copies not stomped- - 

Acceptance hy Deputy Registrar-Effect— 
Siihesqueni oljrciion — Time to furnish stamps. 

The acceptance of the copies without the stamps 
required hy Arts. 6 to 9 of Sch. I, of the Tourt- 
Fees Act by the Denutv Registrar whose duty it 
ic to see th.at all documents presented in the 
High Court are duly sfamned, is an implied 
decision that the copies are in order and when an 
ohjecrion is raided that it is not in order time 
must be given to furnish the necessary stamps, 
(Fnheris, C. J. and Dtmhiey. I,) XT Chit Hlaing 
r'.UIuN. 195 I.C. 892=14 R.R. 107=A.LR. 
1941 Rang. 294. 

Sch. I. Art. 7 and C. P. Code, S. 149*— 

Tnsuffleient stamp on decree — Procedure to be 
followed. 

Where a copy of the decree bears an insuffici* 
ent stamp, it is only a^ minor error and should 
notbeaPowed to prejudice an appellant's inter- 
ests. The appellate Court should immediately 
after the appeal is filed, point out the deficiency 
and direct the appellant to affix the proper stamp. 
S, 149. C. P. Code, permits the District Court 
to make suitable order in this respects. 
(Davies) Mangiial v. Mool Chanp. 1940 A. 
M.L.J. 91. 

Sch. I. Art. 11 — Applicability— “property” 

— Membership of Bombay Native Share and 
Stock Brokers* Associatirn — Right of — Tf pro- 
perty liable to probate duty. See Bombay. 
Native Share Akp Stock Brokers* Assoctatio'nt 
Rules (1939), Rr. 36 (h) anp 38. 43 Bom. L.R. 

I 943. 

I (as amended in C. P.), Sch. I, Art. 12— 

I Apph’cability — Aggregate of debts due exceed- 
i jng Rs. 1,000— Individual items below Rs. 1,000— 
i Court-fee, if payable— ‘Any’, meaning of. Prf.- 
; malabai V, Priyakumart. {see Q. D. 1936— *40 
V0I. T, Col. 2423.1 191 I.C. 731=13 R.N. 
j 207. 

' (as amended by Bihar and Orissa Act.) 

Sch. I, Art, 12-^Couri'fee^Assessment of. 

1 Under the Bihar and Orissa Amendment of Arb 
. 12 pf Sch. I Coprt-Fces Act, epurt-fee is paj^able 
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OOURT-FBBS AOT (1870), Sell. I, Art. 14. 

on each individual security and not on the total. 
(Meredith, J-) Depfrani Debt. In the matter of 
24 Pat. 100=1945 P.W.N. 347=A.I,R. (1945) 
Pat. 318. 

-Sch. I, Art. l^-'Meanina — Court- fee pay- 
able in revision in sttit under S. 9, Specific Relief 
Act. 

What Art 14. Sch. T of the Court-fees Act 
really means is that on an application for revi- 
sion the same amount of Court fee is payable as 
has been paid on the plaint in a case where the 
subject matter in dispute is the same both in the 
suit and in revision. Therefore on an application 
for revision arisinp: out of a suit instituted under 
S. 9, Specific Relief Act, the Court-fee payable 
is the same as has been paid on the plaint. (Ba 
U.J.) U Kyaw Zan^/. U Tun Hla U. 1941 
Rang.L.R. 54=194 I.C. 70=13 R.R. 273=A.I.R. 
1941 Rang. 126. 

Sch. II, Arts. 1 and 18 — Applicability’— 

Application under S. Arbitration Act, to set 
aside award — Court- fee payable. 

An application under S. 33 of the Arbitration 
Act praying that an award should be set aside is 
liable to a court-fee of annas twelve under Art, 1 
of Sch, II of the Court-fees Act. A fiscal enact- 
ment such as the Court fees Act must be strictly 
construed and where there is any doubt the be- 
nefit of it should be given to the tax payer. (Bell, 
L) Venkatasubbarao v. Bhtjjangayya. 
1945 M.W.N. 764=58 L.W. 631=(1945) 2 M. 
L. J. 536. 

Sch. II. Art. 1, (as amended in. Madras) 

Applicability’— Pauper appeal— Order for pay- 
ment of Court-fee and security for costs — Failure 
to pay in time — Dismissal of appeal — Application 
for review— Court’ fee payable. 

A dispaupered appellant was ordered to pay 
Court-fee on his memorandum of appeal and 
security for ^ costs of the respondent. On his 
default in paying them, his appeal was dismissed. 
An application for review of the order of dis- 
missal was presented with a Court-fee stamp of 
Rs. 2, but the Taxing Officer held that the appli- 
cation should bear ad valorem stamp under Art. 
4, Sch, I of the Court-Fees Act, as on a memo- 
randum of appeal. 

Held, that an order under O. 41, R. 10 (2) C. P. 
Code, rejecting an appeal for failure to furnish 
security within the time ordered by the Court 
was not a decree ; nor was an order, rejecting an 
appeal for failure to pay court-fee within the 
time prescribed, a decree, as it was only an order 
of dismissal for default within the meaning of 
of S. 2 (2) C. P. Code. Hence the proper Court- 
fee on the application for review is Rs. 2 under 
Art. 1, Sch. II, C.P. Code- (Leach C.J. Venkatara- 
mana Rao and Horwill, //.) Kayambu Pillai, 
In re. I.L.R. (1941) Mad, 954=14 R.M. 321= 
196 I.C. 894=54 L.W. 349=1941 M.W.N. 
835=A.I.R. 1941 Mad. 836=(1941) 2 MXJ. 
500 (F.B.). 

— Sch^ II, Art, (d)(i) (Madras Amendment) 
—■Order directing a decree— holder to refund a 
sum of Rs. 9S7-3-11 received by him in rateable 
iistributiStn—Suit in which sale proceeds realisftd 


OOUET-PEES ACT (18701, Sch. II, Art. 11. 

valued at more than Rs. 1,000 — Revision petition 
— Proper Court- fee. 

The proper stamp duty leviable on a memo- 
randum of civil revision petition presented to the 
High Court against an order directing a decree- 
holder to refund a sum of Rs. 987*3-11 received 
by him in rateable distribution will be Rs. 10 and 
not Rs. 5 where the value of the suit or the 
main proceeding were in the order was made is 
above the value of Rs. 1,000. (V enkaiaramana 
Rao, /.) Ramanathan Chettiar, In re. 201 
TC. 753=15 R.M. 400=55 L.W. 323=1942 
M W.N. 66=A.I.R, 1942 Mad. 390=(1942) 1 
MXJ. 111. 

Sch. II, Arts. 5 and 17 (iii)— Swtf to 

declare plaintiff statutory tenant on a certain 
rental— Article applicable. 

Where a plaintiff prayed that a declaration may 
be given that he is a statutory tenant on behalf of 
the defendant No. 1 on a rental of Rs. 2, it cannot 
be a suit to establish arigbt of occupancy to fall 
under Art 5 and so it must fall under Art. 17 
(iii) of the Court-Fees Act. (Harper, S. M.) 
Bhtm Sen v. Madho Stngh, 1941 R.D. 24=1941 
A.W.R. (Rev.) 29=1941 O.A. (Supp.) 18. 

Sch. II. Art. 11 and C. P. Code, S. 95— 

Appeal against order under S. 95, C. P. Code— 
Cotiri-fee payable. 

An order under S. 95, C. P. Code, is^ not a 
decree and so h cannot be an order having the 
force of a decree and so the fixed Court-fee 
under Art. 11 of Sch. II is the proper Court-fee 
payable on such appeal. (Davies.) Rameshwak 
Lal V. SwAROOP Narain. 1940 A.MX.J. 70. 

Sch. II, Art, 11— Applicability— Appeal 

against decision under S. 14. U. P. Encumbered 
Estates Act. Fameshwar Bakhsh Singh v. 
Govind Prasap. [see Q. D. 1936— *40 Vol. I, Col. 
3326.] 16 Luck. 153=A.T.R. 1941 Oudh 60. 

Sch. II, Art. 11— -AppUcahilify’— Appeal 

under R. 9, Madras Agriculturists' Relief Act- 
Court-fee payable. 

In the case of an appeal filed under R. 9 of the 
rules framed under the Madras Act IV of 1938. 
Court-fee is payable under Art. 11 of Sch. II of 
the Court- Fees Act, which is the proper Article 
to apply. (Wadszvorth and Patanjah Sastri, JL) 
Venkataratnam, In re. I.LR. (1941) 
Mad. 935=198 I.C. 322=14 R.M. 427=1941 M. 
W.N. 564=53 L.W. 637=A.I.R. 1941 Mad 639 
=(1941) 1 M.L.J. 721- 

Sch. II, Art 11 — Applicability — Decision 

under CP. Code, O. 21, R. 63-H (Pat.)— Appeal- 
Coiirt-fee. See Court Fees Act, Sch. I, Art. I, 
AND Sch, II, Art. 11. 22 Pat. 278. 

Sch. II, Art. 11 — Applicability— Defence 

of India Act. S. 19 (1) (b) — Award under— 
Appeal— Court- fee. See Court-fees Act, S. 8 and 
Sch. II. Art. 11. 47 BomX.R. 327. 

Sch. II, Art. 11 — Applicability— Order of 

Special Judge under Encumbered Estates Act 
rejecting written statement'of creditor. 5^/ u.i- 
Encumbered . Estates Act, .. Ss. 9 and 13 and 
Court-Fees Act, Art. 11, Sch. II. 194 J A.LJ* 
109, 
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01Cr3T-FBa3 Aor (1870), Scu. ir, Art. 11. 

j ^^'~Order haviitf force of 

decree — Order enforceable under S 199. 
Compames Act, 

There is a distinction, both real and practical, 
between an order that has by statute the force of 
a decree and an order that may by statute be 
enforced in the same manner as a decree. An 
order made by court under the companies Act, 
which by virtue of S. 199 of that Act may be 
enforced in the same manner as a decree, is not 
an order having the force of a decree within the 
meaning of Sch.II, Artii of the Court-Fees 
Act Marten and Khosla, JJ . ) Official 

Liquidator Universal Bank Ltd., v. Qureshi 

Lai. 146 

— Sch, 1 1, Art. 11— Order under S, 38, Bengal 
Lenderf Act— Appeal- CourHee pay- 

An order made in a proceeding under S. 38 of 
the Bengal Aioney Lenders' Act which has the 
force of a decree for the purpose of an appeal, is 
a declaratory decree pure and simple where no 
consequential relief is pra>ed for. Consequently 
the court-fee payable on a memorandum of 
appeal from such an order is Rs. 20, under Art 
17, Sch. If of the Court-Fees Act {Mukherjea 
ma Blank, JJ,) Bank of Commerce Ltd.?;. 
Bankim Chandra Gupta. 48 C.W.N. 680. 


COTJET-TEES ACT (1870), Scb. 11, Art. 17 (iii) 

I — - — Sch.II, Art. 17 (iii) — ^Applicability — Suit 
I by landlord — Prayer for declaration that order 
j of Revenue Officer fixing reduced rent roll is 
wrong, illegal and not binding and for enhance- 
ment of reduced rent to old rates — Court fee 
payable. See Court-Fees Act, S. 7 (iv) (c) and 
Sch. II, Art. 17 (tfi). 22 PatL.T. 453. 

3 -Sch. II, Art. 17 (iii) — Applicability — Suit 

for deciaratiun that property is not vvakf and not 
liable to registration as such — Valuation. See 
Court-Fees Act, S. 7 (iv) (c) and Sch. il. Art, 
17 (m). 47 Bom.L.R. 859. 

Sch. II, Art. 17 (iii) — Applicabilitj— Suit 

ior declaration that alienation by Hindu widow 
is not binding on reversionary interest— Court- 
fee — If involves two declarations—If one for 
declaration and consequential relief. See CoUKT- 
Fees Act,S. 7 (iV) (c) AND Sch.II, Art. 17 (iii) 
23 Pat. 749=(1945) P.W.N. 199. 


——Sch. II, Art. n—Suit under 0. 21, R, 63, 
C.F. Code — Court-fees. 

The Court-fee payable in a suit under 0. 21, 
R. 63, C. P. Code, is that prescribed by Art. 17 
of Sch. II of the Court-Fees Act. {Sen, J.) 
SONARAM DutTA V. SiTARAM ChAMARIA. 192 I 
C 679=13 R.C. 332=72 C.L.J. 526=45 C.W n! 
50=A.I.R. 1941 Cal. 28. 

Art. 17 (i) (as amended in Bihar 
and Orissa) — Applicability — Suit by defeated 
claimant under (7. 21, R. d3, C. F. Code — Frayer 
f$r declaration of title and for injunction against 
defendant to restrain delivery of possession or 
anyjllegalact by defendant— Court-fee payable. 


—Sch. II, Art. 17 (iii) — Applicability— Suit 

cast in form of declaratory relief — Suit in sub- 
stance aiming at setting aside deed fomaliy 
executed and registered. See Ck)URT-FEES ACT» 
S. 7 (iv) (c) AND Sch. II, Art. 17 (iii). A.I.R. 
1944 Pat. 17 (F.B.). 

Sch. Il, Art, 17 (iii) — Applicability — Suit 

for declaration that plaintiff is mortgagee of land 
in dispute. 

Where the plaintiff who was directed by the 
Revenue Court to go to a Civil Court for 
establishing his title, sues for a declaration that 
he is the mortgagee of the land in suit, and docs 
not pray for any consequential relief, the suit is 
one tor pure declaration, and is governed by Art. 
17 (Ui) of Sch. II, and not by Art. 1 of Sch, I, of 
t.ie Court-Fees Act. i Almond, J.C. and Mir 
Ahmad, /.) Abdullah Jan v, Nurhussain. 
202 I.C. 450=15 R.Pesh. 42=A.I.R. 1942 

Pesh, 62. 


Sch, II, Art. 17 {iii)—ApplicGhilitySuii 

I to declare plaintiff's interest not affected by gift 
1 in favour of defendant— Nature of --Ad valorem 


1 Court-fee paid by mistake in suit and appeal — 
A suit by . a defeated claimant under 0,21^ \ ^^t>uld be paid in second appeal also* 

R. 63, C. P. Code, for a declaration of his title to 
the property in suit, and for a permanent injunc- 
tion on the defendant so that no delivery of pos- 
session of the property in suit may take place, 
and to prevent the defendant from taking any 
illegal action whatsoever to the detriment of the 
plaintiff is governed for purposes of court-fee by 
Sch, II, Art. 17 (1) of the Court-Fees Act as 
amended in Bihar and Orissa and the court-fee 
payable is that prescribed by that article and not 
ad valorem court- fee. {Harries, C,J. and 
Manohar Lall, J .) UdaiChandLal v, Panna- 
LAL Champa Lal. 7 B.R. 640=193 I.C. 782= 

13 R.P. 646=21P.L.T. 1019=A.I.R. 1941 Pat. 

174. 


~ — Sch. II, Art. 17 (i) (as amended in (J.P.) 
—Scope— Suit by defeated claimant under O. 21. 
R. 63— Prayer for injunction to restrain delivery 
of possession— Delivery already effected— 
Liability for levy of ad valorem Court- fee. Udai 
Ghand Lal v, Pannalal Champa Lal. {see 
Q. p. 1936-MO Vol. I, Col 3326.] 13 R.P. 646= 
A.I.R. 1941 Pat 174. 


Where the plaintiff asks for a declaration that 
his right, title or interest in the lands in suit is 
not affected by a deed of gift in favour of the 
defendant and to which he was not a party, the 
suit is one ior a declaration without consequen- 
tial relief and falls under Art- 17 {iii\ Sch. II, 
Court-Fees Act. Because the plaintiff by mistake 
overpaid the Court-fees both in the Court of 
iirst instance and in the lower appellate Court (i. 
e,,) paid ad valorem Court-fees, it does not follow 
that he should be called upon to pay the same 
fees in second appeal. {Ba U. J.) Ma Wa NtJ 
V. Ma Than. 1941 Rang.L.R. 387=A.I.R. 1941 
Rang. 269=197 I.C. 220=14 R.R, 114. 

Sch. II, Art. 17 {Hi)— Declaration that 

defendant is benamidar—Court^fee. 

The Court-fees payable by the plaintiff in a suit 
for declaration that the defendant is' a mere 
benamidar and has no right, title and interest in 
the property in suit, will vary according as the 
suit is for a mere declaration of title or declara- 
tipn of title cpupled with cpnsequential relief. 
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OOgST-PSaS AOT (ISTO). ScH. II, Art. n Cili). OOUEI-PEES AOI (1870), Sch. n, Art.l7(vl). 

Whether it is iticiinihent for the plaintiff to aslc 
for consequential relief must depend upon the 
circumstances of each case, ifut it he does sue 
for a mere declaration it is not in the province ot 
the Courts lu assessing court-fees pa3^able to see 
whether tbe suit is properly f ramcu or not. \Tek 
Chand and Sale, JJ.) basHiLA Devi v. Ram 
Kishan Das. 205 I.C. 145=15 R.L. 277=45 P. 

L.R. 22=A.I.R. 1943 L;ih. 39. 


-Sch. II, Art. 17 iiii)— Declaratory decree 

I J ^ ^ I ^ t . ^ u. .^^4, 


—IVhen could be passed— Kehef of possession not 
implied in— Court fee for possession, if necessary. 

The law allows a plaintiff if he is in possession 
pt property or if me detendant is not in posses- 
sion to get a declaratory decree. If he is out oi 
possession he will not he entitled to take posses- 
sion. under that decree. Where the relief of 
possession is not implied in liie declaratory 
. decree Court-fee for possession need not be paid. 
lAgarwal and Madeley, JJ.) Bhabooii Smua v. 
Chandrapal Singh. 196 I.C. 593=14 K.0. 195 
=1941 O.L.K. 719=17 Duck. 145=1941 0,WM. 
1107=1941 A.W.R. LRev.j 877=1941 R.D. 857- 
1941 O.A. 803=A.I.R. 1942 Oudh 58. 

Sch.II, Art 17 (iii)andS.7(iv; (c)— 

Suit for declaration that ceriain decree is not 
binding on plainti^—Flaintipf not party to decree 
— Court-fee payable, 

A suit for a declaration that a decree passed in 
a suit between the defendants to wnich the 
plaintiS was not a party is not binding on him, is 
a suit tor a pure deciarauon with no consequen- 
tial relief faiimg under Sell, 11, Art. 17 {iti) of 
the Court-Fees Act, and a court-fee of Rs. 10 
pniy IS payable. {Tek Chand and Beckett, JJ.) 
AI.AM Khan v , Mt. Bhag Bhari. 194 I.C. 613 
,s=14 R.Lr. 3=43 P.L.R. 126=A.I.R. 1941 Lah. 
159. 

-Sch. II, Art. 17 [X^)—ApplicahiUtySuit 


The fee prescribed under Art. 17 (v) of Sch. 
II to the Court-Fees Act, as amended in Bombay 
must be held to be an ad valorem fee, i, e„ a fee 
depending on the amount or value of the pro- 
perty involved. Hence S. 8 of the Suits Valua- 
tion Act IS applicable to such a suit, and the value 
fixed lor Court-fee will be the value for pur- 
poses of jurisdiction also. (,6'rfjj J.) Kisandas 
Bankat Lal V. Ragho Ram. I.L.R. (1944) Bom. 
352=218 I.C. 54=17 R.B. 176=46 Bom. L.R, 
6o3=A.I.R. 1944 Bom. 316. 

-Sch. II, Art. 17 {vi)— Appeal in partiiion 


OWM, * X , xxi k. * / V^* r J—jn try tlLUl/'H’tty .J Utt 

$0 declare award of Registrar of Co-operative 
Societies ultra vires — "Award' what is included in 

Where a suit is for a declaration that an award 
made by the Registrar of Co-operative Societies 
■which directed the plain tilf to pay the opposite 
party a sum of Rs. 10,244-1-9 is ultra vires, the 
suit IS governed by Art, 17 {iv) of Sch. 11, and it 
IS only a hxed Court-fee and not ad valorem 
Courffee that is payable. There is no reason to 
limit the term ‘Award' in the article to an award 
by arbitrators. Any Judicial decision which is 
not a decree might be considered to be an award 
for the purposes of Art. 17 {iv) of Sch. II. 
iClarke, J.) ivisanlal v, Co-Operative Central 
Bank Ltd. I.L.R. (1942) Nag. 636=14 R.N 
299=199 I.C. 765=1941 N.L.J. 254=A,I.R. 
1941 Nag. 243. 

(as amended by Bombay Finance Act. 

II of 1932), Sch. II. Art. 17 (v)— Applicability 
— Suit to declare decree void and unenforceable 
and to restrain execution — Court-fee See Court 
Fets Act, S. 7 (iv) (c) and Sch. II, Art. 17 (v). 
47Bom. L.R. 386. 

(as amended in Bombay). Sch. II, An. 17 

(v)— Court-fee in suit under— Jf ad valorem— 
Suits Valuation Act, S, S—AppiiicAiiity* 


XX, V'-/ 

suit— Finding by trial Court that pjamtiff was not 
in possession— Court-fee payable. 

Art, 17, Sch. li, Court-Fees Act shows clearly 

and indubitably that when a suit lalis under any 
one of the clauses of that article, the plaint as 
well as the memorandum ot appeal arising trom 
such a suit, is chargeable with a fixed court-iee 
uf Rb. ib only, irrespective ol whether the subject 
matter in appeal is or is not capable of being 
estimated in money value. Therelore, in an ap- 
peal arising irom a suit tor partition of alleged 
joint properties, of which the plamiilf ciaimecl to 
De in actual or constructive possession, a court- 
fee of Rs. 10 is payable on the memorandum of 
appeal, even though the trial Court has found the 
piaintiif not to be m possession of some or all 
Lch properties. {Tek Chand, i:>ken^ and Dm 
Mohammad, JJ.) ^iwAN 9®^^° DhjihiRam. 

I X.R. (1941) l-ah. 234=194 1 .C. 230—13 RX. 
321=43^ P.X.R. 147=A,1.R. 1941 Eah. 123 
(F.B.). 

Sch. H , Art. 17 (vi)— Applicability. S«e 

Court-Fees Act, S. 7 (v) and Sch. II, art. 17 
(VI) 1944 A.W.R. (H.C.) 194. 

Sch. II, Art. 17 (vi)— Mortgage suit- 

Uecree not awarding pendtnU hte interest 
tuture interest— Appeal— Court-fee. Court- 

Fees Act, Sch. I, Art. I, 23 Pat. 905. 

: Sch. II. Art. 17 (vi) and S. 7 Cl. (iv) (b) 

i —Partition suit—Atltgation as to members ana- 
property belonging to joint pamily—Complamt as 
I to wrong entries in regard to some of the pro- 
I perties— Court- f ee payable. 

The question of the amount of court-fee is 
primarily to be determind on the allegations m 
the plaint. Where the allegations are that all 
1 parties to the suit and properties involved belong 
1 to a joint family and partition of the 
; IS sought by the plaintiff* the case falls under ben. 

1 U. Art 17 Qvi) even though the plaint 
1 contain allegations regarding wrong entries in tn 
■I records in regard to some of the properties, x 
' make a case fall under S, 7, cl. (iv) (b) the al * 
gations must be such as to suggest that me 
plaintiff is out of possession of joint ^ 

and is seeking to establish a daini to a portion oi 
the joint property. (Iqbal Ahmad, C. J, ana uar. 
J,) Ram Nain Rai v. Ram Dhari Ral s9 
AX.W. 348. 


-Sch. II, Art. 17 (yi)— Partition suit- 


Allegation of joint po»s«su)n--Court-fee 
Court-Fees Act. S. 7(w)(>)and Art. 17 \vi). 

I.L.R. .(104S) Kar. 84, 
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C0UJST-Pj3jas ACT 1870 , Sea. II. Art. 17 Iv). 

Sell. II Art. 17 (vij — Partition suit — Ap- ' 

peai againbt.rejectioii of defence ol paramouut ^ 
possession in lieu of dower. Muniran z/, Mukh- 
TAR Begam. [^ee Q. D, 1935-4U Vol. 1. Col. 3326.] 
192 I.C. 600—13 K.A. 346. 

-Sch. II, Art. 17 (vi) and S. 7 (iv) ib) — 

Partition smi by Mahomedan co-sharer — Allega- 
tion that he is in constructive possession of entire 
property and tn partial actual possession — Court- 
fee. 

In a suit for partition of joint property by a ! 
Mahomeda co-sharer who alleges that he is ini 
joint possession of the entire property by reason 
of the possession of another co-sharer and who is 
also in partial actual possession of certain por* ' 
tion of the property as indicative of his right to j 
co-owoership in the whole property, the proper j 
Court fee payable is Rs, 10 under Art. 17 (vij of ■ 
Sell. II of the Court Fees Act, and the case does : 
not fall within S. 7 (iv) (b) of that Act. A.I.;v. • 
1939 Lah. 568 , Overr, {Tek Chand, Abdul kashi'i \ 
andSale^JJ.) Mohammad Sohail v. Ghulam ! 
Rasul. I.L.R. (1941) Lah. 308=194 I.C. 125 
=13 R.L. 511=43 P.L.R. 238=A.I.R. 1941 Lah. 
152 (F.B.). 

— Sch. II, Art. 17 (vi) — Partition suit by 

Hindu co-parcener — Plainiifl claiming to be in 
joint possession— Court-fee. See Court-Fees 
Act, S. 7 {tv) {c,. 20 Pat. 780. j 

Sch. 1 1. Art. 17 (vi)— Suit for removal of j 

mutawalli and for appointment of new mutawalli i 
as provided under deed — Prater for accounts I 
and for recovery of amounts directed to be paid [ 
to descendants of wakif annually out of income ! 
of estate — Court-fee — Valuation. See Court- [ 
Fees Act, S. 7. (ii) and Sch. 11, Art. 17 (vi). i 
I.L.R, (1942) Kar. 424. 

Sch. II, Art. 17 (vi) and S. 1—Suii to 

reduce decree for maintenance by certain amount 
— Court fees. 

In a suit asking that a decree for maintenance 
should be reduced by a certain amount, the trial 
Court held that the suit fell under S. 7 (iv) (c) 
of the Court-Fees Act and directed the plaintiff 
to pay a court-fee on ten times the amount of 
the reduction in the maintenance allowance 
asked for on the analogy of S* 7 (ii) of the Act, 
On appeal. 

Heldf that S. 7 (iv) (c) of the Act did not 
apply as the suit was not for a declaration, that 
the suit did pot fall within any of the other sub- 
section of this section and must consequently be 
relegated to the subsidiary Art 17 (vi) of Sch. 11. 
(Grille, C. J. and Sen /.) Narayan v. Gitabai. 
I.L.R. (1945) Nag. 661=1945 N.L.J, 365=AJ. 

R. 1945 Nag. 264. 

-Sch. II Art, 17(vi) (Bengal) ^ Suit under 

S. 92, C, P, Code — Questions for consideration — 
Reliefs not covered by section also asked for— 
Court-fee payable. 

Under the Court Fees Act as it stands in 
Bengal, a plaint in a suit under S. 92 C. F. Code, 
is not as such chargeable with a fixed Court fee 
under Sch. II, Art. 17 (vi). As to whether it can 
be brought within the purview of that article 
depends pn the nature pf the allegatipns 


COURT-PJEIBS ACT (1570), Sch. II, Art. 17-B. 

made and the reliefs claimed in the suit. For the 
purposes of Court-fees, we are not at ail concer- 
ned vvith^ the question as to what is the true 
scope of S. 92 and what reliefs may or may not 
be legitmateiy asked for in a suit under ^this 
section. Xor need we consider whether a suit is 
or is not maintainable where some of the reliefs 
claimed are within, and others are without, the 
scope of S. 92. All tiiesc considerations are 
vvnoliy irrelevant to the question of the proper 
court-fee payable in a suit under, or which pur- 
ports to be under, S. 92, Inat must depend 
upon the allegations and prayers in the plaint, 
whether they are covered Dy S. 92 or not or are 
covered by It only in part. If the piain tiff in a 
suit claiming reliefs under S. 92 also asks for 
leliefsnot covered by that section, and those 
reliefs are allowed to stand, the Court cannot 
lor purposes of Court-fees, ignore them as mere 
incidentai or subsidiary reliefs in respect of 
vvhich it is not required to pass a decree. Where 
m a suit purporting to be under S. 92, the prayers 
are for a decree (a) declaring that the property 
m suit appertains to a wakf (b) vesting the wrkf 
: property in suit in the plaintiff mutwaih (c) re- 
moving the defendants if any from the wakf 
property in suit (d) directing the defendants to 
render accounts of the income of the wakf 
property that may come to their hands, smd (e) 
appointing plaintiff as permanent mutwalU of the 
the suit comes within the terms of S. 7 (iv) (c) 
of the Court Fees Act and court-fees are payable 
accordingly. (Khundkar and Biswas. JJ.) iMiRZA 
Momatzali V. Banewari Lal 48 C.W.N. 598. 

Sch. II, Art 17 (vii) (as amended in 

Bombay) — Suit to set aside prior decree in suit 
for partition and for fresh partition of all proper- 
ties-~Court-fee payable. See Court-Fees Act 
S. 7 (iv) (c) I.L.R. (1941) Kar. 102. 

Sch. II, Art. 17 (viii;~Deciaratory suits 

— Determination of court-fee — True criterion. 
See (]ouar- Fees Act, Ss 7 (iv) (c) and Sch. II 
^Vrt. 17 (Hi). 43 P.L.R. 106 (F.B.) 

Sch. II Art. 17 A (as amended in Madra# 

Suit for declaration filed in District Munsif's 
Court— Transfer to Subordinate Judge's Court 
for re- trial— Decree by Sub Court — Appeal — 
Court-fee payable — Decree — If decree of 
MunsiFs Court. Chidambaram Chtiiar. In re. 
[SeeQ. D 1936-'40 Voi, I. Col. 2436.] igS I.C. 
490=13 R.M. 677. 

Sch. II. Art 17 A (1) (as amended in 

Madras) — Applicability — Decree against temple 
in suit on promissory note by hereditary trustee 
I — Suit by worshippers to declare not binding on 
temple as being collusive — Temple and trustee 
made defendants to suit — Court fee payable. See 
Court-Fees Act (Madras), S. 7 (iv) (a), (1941) 
1 M.L.J. 414. 

Sch. II Art. 17 B— Applicability— Contract 

of exchange— Suit for specific performance 
Appeal— Court fee. Set Court^Fees Act, S. 7 
(x) (a) Sch. X. Aat 1 And Sch. II, Art. 17-B. 
(1944) 1 M.L.J. 187. 

Sch, II, Art. 17-B (as amended in 

Madras)— Applicability— “Estimate" — Meaning 
of. See Court-Fexs Act. Sch. I, Art. 1 and Sch. 

II, Art, 17-B. (1941) 2 M.L J. 774. 
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OOU'ET-rSKS ACT (U70) Scb. II, Art. 17-B. 

— Sch. II. Art. 17--B (as amended^ in 
Madras), — AppiicaDiiity— Hindu widow — Suit 
forparticioa under Hindu Women's Rights to 
Property Act— Court-tee. See .Coukt-Fees Act 
(as amended in Madras), S. 7 (V) and Sch. H, 
ART. IZ-B, (1943) 2 M.L.J. 172. 

Sch. II, Art. 17-B (as amended in 

Madras), — Applicability— Partnership-Suit for 
dissolution and accounts — Court-fee. See Court- 
fees Acr S. 7 (tv) (f). (1943) 2 M.L.J. 130 

Sch, II. Art. 20 (U.PO — Applicability — 

Petition under S, 16, Divorce Act Jor making 
decree nisi absolute. 

Art. 20 of Sch. li of the Court-Fees Act is 
applicable to a petition under S. 16, Divorce Act 
for making a decree nisi absolute and is charge- 
able with a fee of Rs. 37-8-0 and not with Court- 
fee payable on an ordinary application to the 
court concerned. (JShulam Hasan and Madeley^ 
JJA Zuhra Suraj Parshad Singh v, Suraj 
Parshad Singh. 1945 A.W.R, (C.C.). 9l (1) = 
1945 O. A. (C.C.) 91.(1). 

OOUaT 01* WARDS ACTS: 3”#^ LOCAL ACTS, 

COURT SALE — Sale by tender — Oxder by Court 
directing Otficial Receiver of company to sell business 
by tender — Advertisment calling for tenders — No stipu- 
lation that highest tender will be accepted — Highest 
tender not accepted and fresh tenders called for — Pro- 
priety, See Company — Winding up. (1943) 1 
128. 

criminal law amendment act (XX OF j 
1938) , S. 7 Jurisdiction to try — Report of facts j 
constituting particular offence — Necessity for. 

Under S. 7 (1) of the Criminnl Law Amendment 
Act, before a person can be tried for any offence puni- 
shable under that section, there must be a report in 
writing of facts which constitute such offence. Although 
a number of oSences punishable under S. 7 may be 
disclosed in the report, no magistrate can take cogniz- 
ance of any one of those offences unless that particular 
offence is constituted by the facts set out in the leport. 
{^Horwiil, /.) SatYANARAYANAMURTHI. In re, 208 
LO. 642=16 RM. 276=44 Cr.L.J. 796=1948 M. 
W.N. 225=56 L.W-g22=A.I.R. 1943 Mad. 572 = 
(1943) 1M.L.J. 316. 

CRIMINAL LAW AMENDMENT) ORDIN- 
ANCE (XXIX OF \%^Z)Scope’-Jf ultra vires. 

The Criminal Law (Amendment) Ordinance, 1943, 
is not ttltra vires the Governor General. {Agarwala and 
Imam^ JJf) HlCCTOR HUNTLEY v. EMPEROR. 23 
Fat. 467=2181.0. 282=18 R.F. 28=11 B.R. 283= 
46 Or.Ldr. 438»A.I.B. 1944 Fat 378. 

'—'"-’-‘ — * 8 . 6 — Construction-^'"^ As may be preferred^*-— 
Meaning and import of. 

The words “as may be preferred’'^ in S. 5 of the 
Criminal Law (Amendment) Ordinance, 1943, do not 
mean that the initiation of proceedings against the per- 
sons mentioned in the First Schedule was a matter 
which the Governor-General left to be decided in future ; 
they cannot be construed as indicating that the question 
whether the persons in the First Schedule were to be 
actually prosecuted had not been determined by the 
Govern or -General at the time the Ordinance was made 
and promulgated but was left open for future considara- 
tiooand was to be decided by some undesignated 


CE. P. CODE (V OF 1898) Ss. 1 (g) and 162, 

authority or persons other than the Govern or -General. 
What the Ordinance contemplates is that proceedinas 
shall be initiated against the persons mentioned in the 
First Schedule, and if the prosecution evidence establi- 
shes a prima facte case against the accused in respect 
of certain specified offences, he is to be charged accord- 
ingly. Nor do the words “as may be preferred” contra- 
dkt'^the declaration in the preamble that an emergenq 
had arisen justifying the use of his ordinance making 
powers. The Governor-General has himself decided 
that the persons mentioned in the First Schedule shall 
be prosecuted, but has, of course, left it to the Tribunal 
I to decide whether the evidence led by the prosecution 
I justifies the framing of a charge. Imam, /.—The 
words “as may be preferred” in S. 5 cannot be read as 
meaning that it was the decision of some one else than 
the Governor-General which gave effective jurisdiction 
to the Special Tribunals to try the cases mentioned in 
the First Schedule. The words mean that though the 
cases mentioned in the First Schedule have not yet 
come before any Court by way of a complaint or by way 
of a charge-sheet submitted by the Police at the com- 
mencement of the Ordinance, yet the Special Tribunals 
shall hdve jurisdiction to try such cases. The First 
Schedule clearly indicates that the persons named in 
them are to be tried for the offences charged therein, 

{ Agar wala and Imam y //.) HECTOR HUNTLEY 
Emperor. 23 Pat. 457=218 I.O. 282=18 R.P. 28= 
11 B,B. 283=46 Cr.L.J. 438 = A.I.B. 1944 Pat. 378. 

S. 8 — Jurisdiction of High Court— Interference 

in revision — Grounds. See CRIMINAL TRIAL— RE\'l- 
I SION. 23 Pat. 457. 

8 . Validity, 

The Ordinance is intra vires the ordinance-making 
authority of the Governor- General and S, 8 of that 
Ordinance embodies a valid and binding provision of 
law. i^Iqhal Ahmad, C,J, Allsop and Dar , JI) 
SHIVKALI GOSWAMI V. EMPEROR. I.L.R. (1944) All- 

758=216 I.O. 100=17 B.A 109=46 Or,L,J. 122= 
1944 A.L J. 419=1944 A.L.W. 614=1944 A.W.E. 
H.O.) 273=1944 O.W.N. (H.O.) 201=1944 OA. (H. 
0.) 273 = AXR. 1944 All. 267 (P.B.). 

CRIMINAL PROCEDURE CODE (V of 
1898) — Absence of provision on a particular matter— 
Procedure to be followed. See CRIMINAL TRIAL- 
ABSENCE OF PROVISION ON A PARTICULAR MaITER 
— PROCEDURE. I.L.B. (1942) Nag. 333. 

— '■ Magistrate ordering de novo trial— Review of 

case by High Court for rehearing — Loss of records 
owing to fire— Circumstances tustifying de novo irtai, 

Where a joint magistrate was not able to rehear an 
appeal remanded in revision for rehearing owing to the 
loss of records by firCi and he ordered 9, de novo trial of 
the same. 

Held, that in a criminal case it is not certainly safe to 
dispose of the matter without having all the necessary 
materials before the Magistrate. In the circumstances 
a de novo trial was the best coarse to adopt. {ICuppU' 
swami Ayyar, /,') SuBRAMANIA AYYAR. In f't. 
2171.0. 225=17 B.M. 289 = 46 Or. L. J. 263=1^ 
M.W.N. 686 =A.I,B. 1944 Mad. 414 ( 1 )= (1944) 1 
M.L. J. 458. 

Ss. 1 (2) and 162--Construction and scope- 

Information to police off cor leading to discovery of fad 
— If inadmissible^S, 27, Evidence Act — If repealed of 
S. 162. Cr, F, Code. 
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CB. P. 00D3 (1898), Sg. 1 (8; 

Information leading to the discovery of a fact made 
to a police othcer and prma facte admisbibie unaer 
b. 27 of tae Evidence Act is not inadmissible Dy reason 
of t). 162, Cr. E. Code. S. 27 of tnc Evidence Act is not 
aiiecced by S. 162, Cr. P, Code, being saved by 6. 1 1^2^, 
Cr, P. Cone, S. 1 {2). Cr. P. Code, enacts a rule of 
construction to be applied in the inierprctaiion of tne 
Code. S. 162 does not contain a specihc provision tnat 
S, 27 of tke Evidence Act is not to prevail over it. To 
read S. 162, Cr. P, Code, as overriding S. 27 of the 
Evidence Act, is to ignore the terms of S- 1 (.2 ), Cr. P. 
Code. {Beaumont^ CJ^ anJ Sen, /.) EmpEROK v. 
Biram ^aedar. Bom. 333=i9iI.O. 

122=42 Cr.Ii.J, 619 = 13 B.B. 359 = 43 Bom.i4.B. 157 
= A.X.B. 1941 Bom. 145. 

'S. 1 (2) —Special law — S. 27 of the Evidence 

Act — if special law — It atiected by S. lo2 Cr. p. Code. 
A// Evidence act, s. 27. i^il p. W.jm'. 663. 

"'“-Ss. 4 ^b) and 200 — Joint complaint by Vwo 
persons — V alieiity — Proper pt oceaure in regard to exa- 
mination of complainants. 

There is nothing m S.4 {b), Cr.P.Code, to suggest that 
a complaint must be maae by only one person, Tnere 
is no reason wny a joint complaint shouia not be maae 
by two persons who allege siiiular and connected ottences 
against one or more persons committed m the course of 
the same transaction, Tnere is no legal objection to suca 
a compiamt. Upon such a joint complaint it is incumb- 
ent upon the Magistrate to examine bom complainants 
and it they are examined one after anotner wiinout any 
delay there is a saostaintial compliance with tne require- 
ments of 3. 200 and the accused connot be acaqittecl on 
the ground that the procedure toliowed was illegal. 
{Ben/ielt J,) ABDUL NARIMT v. iSANGOO. 18 EUCk. 
248 = 201 EO. 54=43 Cr. L, J. 731=15 B.O. 6h= 
1942 A. W,B. (O.a; 259 = 1042 O.A. 287 = 1942 A. 
Or.0. 114=1942 O.W. 1 J. 388=A.EB. 1942 UUdh 407. 

-S. 4 (1) (f)— ApplicaDility — Offence under S. 5, 

Bombay Prevention of Gamuiing Act — Power to arrest 
without warrant. See PENAL CODE, 3. 342, EIj.B. 
(1942) Kar. 94. 

Ss. 4 (1) (h) and 204 — Compiatnt merely stat- 
ing that certain a. count books used m Court contatsied 
false entries, without spent ying those entries' — Jf dis* 
closes any offence — Process, if can be tssued, 

A complaint which consists simply of a statement to | 
the effect that certain account books used before a Court 
in the course of an enquiry into an offence alleged to i 
have been committed under bs. 400 and 424, i.P. Code, ' 
contained false entries, aiscloses no offence whatever 
when no attempt is made to specify what these entries 
were and all that was said w^as that they had been fabri- 
cated with the intention that they might appear in evi- 
dence in subsequent judicial proceedings. No process 
can issue upon vague allegations of this character which 
do not constitute a statement of any definite offence at 
all. ^Bartley and Lodge ^ JJf) HaRI CHARAN BOSE 
V. Bhabani charan chakravartv. 46 O.W.N. 
1074. 

- - S. 4 (m) — ‘Judicial proceeding* — Inquiry by Sub- 

Divisional Magistrate under Police Order, No, 157 into 
case of torture by Police — If "judicier* inquiry. See 
Cr. P. Code, S. 435. (1943) 2 M.L.J. 182. 

... 1 - ..^, 4 (o) — Contempt of Court. See CONTEMPT 

OF Court and Cr, p. Code, Ss. 4 (o) and 5 (2j. 
;944A.lkJri459, 


CB. P. COBB (1898), S. 9 (S) 

Ss. 7 and 9 — Noil feat ion sender-^Effeci and 

object of — NecetSity for mttficaiion. 

After ail there b no particular virtue in a formal noti- 
fication. The notificatijn dots not confer the powers, 
h. 9, Cr, P, C, confers the accessary powers# so does 
S. 7, A GoverriOieot. NotifictiUon merely cecUres or 
records tne acc of Gu.'ernme.ct. Tne powers themselves 
are conlened by and exercised under the sections. 
Neither 3. 7 nor 6. 9 of ti^e Cade requires formal 
publication in the Government Gazette. Whether a 
Court of hesi-ion is estabiisned is a question of fact, 
whether the haiit.'i of a Nes-Tons civhion or district are 
altered is a queati.^n LI It is no cionbt ctsirable 

that in questions cf jurisciction the acts of Government 
shouid be deciareo with prcCLsio.n ana particularil} by a 
formal notification which pL:ts the matter above all 
dispute or argument or doubt, i^Davis^C.J., Lob o and 
Weston, JJ,i NaWaB JaM KHAMBHUKHAN P* 
Emperor 201 LC. 415 = 15 B.B. 107 = 44 Cr I» J. 
293 = AXB. 1943 Sind 39 (PB.). 

Ss. 9, 193 (2) and — CembineJ effect on the 

powers of Sessions Judge and Asst slant Sessions Judge 
with reference to appeals. 

The efect of Ss. 9, 193 (2) ani 409, Cr. P. Code, ii 
that an Aaditional bessioks Judge can hear all the 
appeals which lie to the Sessions Judge and the Sessions 
Judge has power to transfer any appeal he likes to the 
Court of the Aadilional Sessiens Judge. (^Agarwal, /•) 
Chandra Kumar DiK:5HiX v. ramesh Chandra, 
1931.0.664 = 1941 A.W.B. (C.C.) 3iS= 1941 A.Cr. 
C. 241 = 1941 O.L.B. 734=1941 O.W.N. 1130 = 1941 
O.A. 822=14 B.O. 250 = 43 Cr. L.J, 60 = A.IJil942 
OudhSO. 

S. 9 — Establishment of court §f Session if may 

be implicit in appointment of Sessions Judge, 

The establishment of a Court of Session and appoint- 
ment of a Judge to such court are under the terms of 
S. 9, Cr-P.Coae two things very closely connected. In the 
particular circumstances of a case, the estabiishraeiit of 
a court of Session may be necessarily implicit in the 
terms of the creation of the post of a Sessions Judge and 
the appointment of a certain person as such Judge, 
iDavis, C.J.% Lobo and Weston, //.) NAWABJAM 
KHAMBHUKHAN V, EMPEROR, 204 1,0. 415=15 
B.S. 107=44 Cr. Ii.J. 293=A.I.B. 1943 tSind S9 
(B.B.), 

S. 9 (3)— Appointment of Subordinate 

Judge as Assistant Sessions Judge— If to he by 
name—General notification of appointment of 
i Subordinate Judge of Specific Court as Assistant 
i Sessions Judge of particular division — Sufficiency 
i to confer jurisdiction, 

1 A Sessions case which was pending in the 
* Court of a Subordinate Judge who was appoint- 
I ed as Assistant Sessions Judge by name stood 
! posted to 14—9—1940 for trial. He was sticcced- 
i ed by a Subordinate Judge who was not appoint- 
ied Assistant Sessions judge by name. He took 
1 charge of his office on 28 — 8 — 1940, and took up 
‘ the trial of the case on 14—9—1940 and convicted 
! the accused. There was a general notification of 
i the Governor-in- Council dated 22—3—1929 ap- 

pointing the Subordinate Judge of that Court as 
i Assistant Sessions Judge of the particular Dm- 
' sion# under S, 9 (3) of the Crv P • Codg. 
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0^. p. oooa s. io (2) 

Helds OQ reference by the Sessions Judge, that 
the conN^iction must be set aside as it was wutiouc 
jurisdiction. {Lakshmana tiaosJ.) Emperor ^. 
Shaik Silar. mi M.Cr.C. 35=1941 M.W.N. 
62=A.I.R. 1941 Mad. 681. 

S. 10 (2) and Defence of India Rules 

R. 26— Pozuer of Additional District Magistrate 
io direct detention— Such power delegated only to 
District Magistrate Wider S, 2 (5) of Defence of 
India Act* 

An Additional District Magistate invested by 
a notification under S. iO (i> Cr. P. Code, wiih 
all the powers of a District Magistrate under 
Cr. P. Code or under any other law ior the tune 
being in force cannot exercise the power delegat- 
ed to the Uistrict Magistrate by a notincatiun of 
Provincial Government under S. 2 (5) of the 
Defence of India Act. An order of detention 
passed by him under R. 2o of the Defence of 
India Rules merely on the strength of the noti- 
fication under S. 10 (^), Cr. P. Code is thereiore 
void and of no efiect. The expression “under 
any other law'* cannot include R. 26 of the 
Defence of India Rules for the reason tha^t does 
not expressly or impliedly authorise the District 
Magistrate to make an order under that Rule. 
The Rule confers power on the Central and Pro- 
vincial Governments only, and any other officer 
or authority exercising power under that Rule 
has to derive his power from the Provincial 
Government's order made under S. 2 (5) of the 
Defence of India Act, Further the Provincial 
Government’s order notified under S. 2 (5) of the 
Defence of India Act is not a statutory but an ad- 
ministrative or an executive order, and the word 
*‘law’' in “any other law" is not meant to include 
an executive order but only legislative enact- 
ments, and rules, regulations or orders which 
have the force of law. Again the Provincial 
Government, when it conferred the power on the 
District Magistrate under S. 2 (5) of the Defence 
of India Act, conferred the power on the officer 
actually holding the office of the District Magis- 
trate and on no one else. (Niyogi and Bose, JJ.) 
PjBABHULAL Ramlal V* Emperor. 1944 N.L.J. 44 
=I.L.R. 1944 Nag. 114=211 I.C. 126=16 R N, 
182=45 Cr.L.J. 296=A.I.R. 1944 Nag. 84. 


CB, Pa OODB (1898;, S. SO. 


and the charge sheet that does not show that he 
was absent or was not attending to the proceed- 
ings and so cannot lead to the conclusion that the 
conviction is bad. (^Agarwal, /,) Jadonath v. 
Emperor. 201 I.C. 243=43 Cr. L.J. 646=1942 
O.WN. 444 = 1942 A.W.R. (C.G.) 277=15 RO 
74=1942 A. Cr. C. 147 = 1942 O.A. 305=Aj'.R. 
1942 Qudh 423. 

S,28— Scope— Powers of Sessions Judge- 

Committal of case under S. Sll, I. P, Code, 
accused being old offender— Legality— Sessions 
jQ(ige — Power to try case. Penal Code, S, 
/3. (1942; 1 455. 

S. 29— Jurisdiction— Offence under S. 10, 

Mussalman VVakf Act — Proper Court to try and 
punish— Otdinary Criminal Court or District 
Court. See Mussalman Wakf Act, S. 10. 

a94l;2M.L.J. 541. 

S. 30— Magistrate invested with powers 

under — Powers of — Magistrate not describing 
hitnself as such—Sentence of fine-’Lmit to- 
Penal Code* S, 63. 


— -S. 12-— Headquarters • 
diction over entire district. 


- Magistrate— Juris- 


The effect of the provisions of the two sub- 
sections to S. 12, Cr. P. Code, is that unless the 
powers of a Magistrate have been restricted to a 
defined local area, he has jurisdiction throughout 
the entire district. In the absence of any limita- 
tion of jurisdiction by S. 12 (1) a magistrate 
Stationed at the headquarters of the district exer- 
cises jurisdiction under S. 12 (2) throughout the 
whole of the district. (Hemeon, /.) Baliram 
V . Daulat Singh. I.L.R. (1944) Nag. 836= 
1944 N.L.J. 508=220 I.C. 77=46 Cr.LJ. 654= 
A.I.R. 1945 Nag. 56. 

Ss. 15 and 16— One member of a Bench of 

two alone signing charge sheet and statement of 
witnesses— -If affects conviction, 

Where a member of a Bench of two Magis- 
fails tp sign the statements Qi witnesses 


The power of an Additional District 
trate who IS invested with powers under S.30 
Cr, P. Code is not necessarily limited to the 
powers of a Magistrate of the first class, although 
he does not describe himself on the record a* 
exercising such powers. What really matters is 
not what the Magistrate calls himself but what 
powers he really does exercise. The power of 
such a Magistrate to pass a sentence of fine is 
not specifically limited except as laid down in S, 
63, 1. P. Code, that it should not be excessive, 
(Skemp* y.) Mian Iftikhar-Ud-Din v, Emperoi 
196 I.C. 485=14 R.L. 157=42 Cr.L.J. 890=43 
P.L.R. 378=A.I.R. 1941 Lah. 324, 


S. 20—S cope— Jurisdiction and powers of 

magistrates — If be read with S, 8, Penalties 
{Enhancement) Ordinance— Offence of breach of 
R. 35, Defence of India Rules. 

S. 30, Cr. P. Code does confer jurisdiction on a 
Magistrate, which he does not otherwise posses 
the power to try all offences not punishable with 
death. S. 30 is essentially a section conferring 
j urisdiction. It gives magistrates power to 
offences which otherwise they cannot try. It 
deals with the trial of offences but confers no 
power to pass a sentence. S. 8 of the Penaltiw 
(Enhancement) Ordinance of 1942 deals with the 
trial of offences but confers the power to pass 
sentences. S.30. Cr.P. Code, may be read with 
S. 8 of the ordinance and the effect is to remove 
the bar to the jurisdiction of the Magistrate, 
functioning as a Court under S. 30, Cr. P. Coac, 
that would otherwise prevent his trying 
punishable with death. Therefore the Magistrate 
under S.30, Cr. P. Code, can try an ofience arir 
ing out of the contravention of R. 35 w tne 
Defence of India Rules even though the ofiww 
be punishable with death, and 
to try such offences under S. 30, Cr.P. Oxic, w 
necessarily follows that under S. 34, Cr. P. 
he has the power to pass a s^tence of sev<® 

years" regorous imprisonment if pue^ce J 

otherwise so punishable. (Daw# w A/ 
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OB. P, OODB (1898), Ss. 33 afld 232 (2) 

SINGH KuxNwarsing V, Emperor. I .L.R. (1942) 
Kar. 697-206 X.C. 283=15 R,S. 171 = 44 
Cr.L.J. 461=A.1.R. 1943 bind. 87. 

Ss. 33 and 262 (2) — Applicability— Sum- 
mary tna/ — Imprisonment in dejauUop payment 
of fine— tower of Magistrate— Limits, 

Even in the case of a summary trial, the ques- : 
tionof a sentence of impnsonmeat in default of 
payment of fine is governed not by S. 262 (2), Cr, 
Jr*. Code, but by S. 33 under wiiicn a magistrate ' 
may award in deiauitof payment of line such a ^ 
term of imprisonment as is autnonsed by law. S. , 
33 clearly contemplates a case where the powers , 
of a magistrate to impose a sentence of imprison- 
ment are extended when it is a case of imposing : 
an aiternaiive sentence of imprisonment in iieu 
pf a hne in addition to suLtStaniivc sentence of im- 
prisonment. S. 262 {^2) applies only to substan- 
tive sentences of imprisonment. But as a matter 
of prudence, where a case is tried summarily, a 
magistrate Should not oidiuaniy in Geiault oi 
payment of hue impose a sentence of imprison- 
ment greater than tae sentence of imprisonment 
he can pass under the pio visions of b. 262 (2>, 
though the law permits him to do so. {Davis, 
C, J, and Tyabjt, J,) Ghulam Murid v. Emperor. 
I.L.JR. (1944) Ear. 1=207 I.C. 348=16 K.S. 
26=44 Cr. L. J. 637 - A.I.K. 1943 Sind. 124. 

Ss. 35 and 415— Applicability — Sentences 

under Special Criminal Courts Ordinance II of 
1942. i)€€ Special Criminal Courts Ordinance 
11 of 1942, S. 13 AND Cr. E. Code, Ss. 35 and 415. 

1943 A.L.W. 353. 

S. 35 — Scope — Conviction under S. 457 and 

$, 380, J, t. Code — Separate sentences— Legality , , 

The offence of lurking house-trespass may be 
committed without stealing anything at ail just ’ 
as theft may be committed without commitiing , 
lurking house-trespass. The offences are quite, 
distinct where a person is convicted of lurking j 
house-trespass under S. 457, 1. P. Code, and of | 
theft in a building under S. 3s0, 1. F. Code, there | 
is no prohibition of separate sentences being j 
passed in such a case. {MockeiU J.) Natesai 
Mudaliar, /« 1945 M.W.N. 106 (1)=58 ! 

L. W. 75 (1)=A.I.K. 1945 Mad. 330=(1945) 1 I 

M. L.ja79. 

S. ZS—Scope — If controlled byS. 64, /. P. 

Code. 

When a sentence of imprisonment is to be 
in default of payment of a fine, the sentence of 
imprisonment in default must be consecutive to 
any substantive sentence of imprisonment ^which 
may have been passed upon the accused. Al- 
though S. 35, Cr. P. Code, does not expressly 
refer to substantive sentence of imprisonment, .it 
must be read with S. 64, Penal Code, which 
clearly contemplates that when imprison ment in 
default of payment of a fine is ordered, the im- 
prisonment shall be in excess of any other im- 
prisonment to which the accused may have been 
sentenced, (DaviSf C,J.and Weston,],) Empe- 
E0i.r. Mxtho Maroo Machi. I.L.R, (1942) Kar. 
l=:201 I.C. 772=15 R.S. 23=43 Cr.L.J, 779= 
1942 Sind SO, 


CE. P. CODE (1898), Ss. 6L 56 and SO 

S. 35— // subject to S. 71, L P. 

Code. 

S. 35, Cr. P. Code is subject to S. 71, I- P. 
Code, winch provides la elect against a person 
being puais.iej more tnaa once fur the same 
olteiice ; a person niu^l be held to be punisned 
more taan once for tne same ulience wnca he is 
punished lor the ohence as a waoie and paoished 
again for the parts Aiiich make this otience, e.g, 
when separate sentences are a'bvaraed under C>s. 
14/ and 149. {Davis, CJ, and iP'estonJ,) Haji 
LalbakbSh V. Emperor. I.L.R. (1943; Kar. 132 
=209 LC. 2i2=15 R.S. 107=45 Cr.L.J. 130= 
A.I.R. 1943 Sind 212. 

— S. 40—Scope— Deputy Tahsiidar empjwer- 
ed to record con/essioris — bylcer going on fore- 
ign service and subsequently recalled to regular 
service— Con] ession recorded by such ojjicer — 
y aiiaity— Absence of jresh notification — Eficct 
of, 

A Deputy Tahsiiiar empowered to record 
confcssiuns was transierred to “lureign service’* 
as manager oi an estate under toe Cuurt of 
; Wards. On his return to regular service as 
; Tahsildar, he recorded the coniession oi the 
accused. It was coniended that :n tne absence 
, of a fresh notification authorising him once 
! again as Tahsildar to record confessions, he had 
: no power to record confessions- 

Held, that since the Government w'ho retained 
some iorm of control over the oificer's services 
haa recaLed him to direct service under Govern- 
ment, the case of the omcer in question fell 
directly under S. 40, Cr. P. Code and the powers 
granted to him as Deputy Tahsildar were law- 
luily exerciscible by him as Tahsndar and the 
coniessioas recorded by him could not be invali* 
dated on the ground of the absence of a fresh 
notification conferring power to record conies* 
sions. {King and Shahabuddin, JJ,) Kama* 
ratnam V, Emperor. 220 X.C. 129=46 Cr.LJ. 
667-57 L.W. 100=(1944) M.W.N. 57=A,i.K 
1944 Mad. 302=(1944i 1 MJLJ. 91. 

Ss. 51 and S4Scope of power to search 

and arrest— Search of a person on the suspicion 
that he had some papers "connected wtth the Cgn* 
gress' — Legality. 

The only provision of law which allows a 
police officer to search a person is to be found 
in S. 51, Cr, P. Code. Tnat section can come 
! into operation only after a person has been 
' arrested either under a warrant or without a 
' warrant. Where a person is suspected to be in 
, possession of papers ‘connected with the Congress' 
j he cannot be arrested without a warrant, for, 
i having papers’ connected with the Congress, can- 
I not be a cognizable offence. Hence such a person 
i could not be arrested under S. 54 and it follows 
i he cannot be searched under the provisions of S, 
51. iMulla. /.) Ramain Rai v. Emperor, 

: IX.R. (1942) Ail. 914=15 R.A. 281=203 l.C 
467=44 Cr.XJ. 67=1942 A L.W. 534=1942 A 
Cr.C. 178=1942 A.W.K. (H.C.) 300=1942 AX 
J. 528 « A.I.R. 1942 Ail. 424. 

i Ss. 54, 56 and 80— Applicability— Arrest 

! of deserter from army. See Amuv AcTj S* 
! 123 («. ( 1943 ) 1 M.L.J. 59, 
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54 — Applicability — Non-cognizable 
See Code, A 3^3. 22 Pat.i-».T. 

— — — S. SA-^Choukidar, if a police-officer, 

A village choukidar is^ not a police-officer 
within the rueanmg o£ S. 54, Cr. P. Code. 
Emperor v, Jange Singh. i.L.K. 1944 Ail. 227= 
213 I.C. 95 = 17 K.A. 3=45 Cr.L.j. 043^1944 A. 
Cr.C. 32=1944 A. W.R. (H.C.) 96=1944 A.UW. 
229=1944 O.A. (H.C.) 96=1944 Q. W.N (H.Cj 
57=1944 A.E.J. 132=AXE. 1944 Ail. 117. 

'"S. 54 — Cliowkidar — if police officer — 

Powers of arrest—Arresc of person by Chowki- 
dar oa mere oral direction oi Police Sub“lUi,pec* 
tor — Legaiity—Aescue of such person — Hurt 
caused to cnoukidar — Olience— Penal Code. Ss, 
225 aad 323. Jograj v, amperor [dVi? Q. D. 1930 
*--10 Vol. I, Col. 2446.] 191 I.C. 590=13 A.P. 353 
=22 Pat.L.T. 80=7 h>.R. 236=42 Cr.L.j. 199. 

— — Ss. 54 and 56 — CognizabU offence — Arrest 
without warrant, when jusUfied—Arrest under 
orders of superior ojjicer— Procedure — Absence 
of written order — Legality of arrest, 

A police ohicer may act under S. 54, Cr. P. 
Code, and arrest without a warrant any person 
concerned xn a cognizable offence if he is acting 
on his own initiative or independently in the 
course of his duty, hut if he is merely doing 
what his superior officer tells him to do, an ordei 
in writing must, be delivered to him under h. 56. 
in the absence of such an order there is no 
valid or legal arrest. KSharpe, J,) The King 
V. Sridhar. 1941 Pang.L.K; 148=194 I.C. 843 
=14 R.H. 23=42 Cr.L.j. 629=A.I.JR. 1941 
Hang* 180 . 

Si* 54 and $6— -Scope— Arrest by police 

officer under orders of superior officer without 
written order— When legal. 

If a police officer has a reasonable suspicion 
himself that a person is a deserter from the 
army, he IS entitled to arrest him under S. 54, 
Cr.P.C. on the other hand if he receives an order 
in writing under S. 56, Cr.P.Code he is entitled to 
make the arrest whether he has any personal 
knowledge or suspicion himself or not. The 
provisions of S. 54 are not restricted by the 
provisions of S. S6> and if the person ordered to be 
arrested is resonably suspected of being a deserter 
from the Army by the police officer the arrest 
by him would be legal under S. 54 even without 
an order in writing required by S. 56, {Almond, 
J.C,and Mir Ahmad, J,) Emperor v, Mirwal. 

1945 Pesh. 46 

il)-Relaiiv* scope 
54 (1) %f limited or controlled by S, 54 (9) or 
So (1). 

Neither S. 54 (9) nor S. 56 (1) in any way limits 
application of S. 54 (1) 
Cr. P. Code. S. 54 (1) permits a Police officer to 
arrest without a warant any person concerned in 
any cognizable offence or against whom infer- 
tnatipn^^has been received or a reasonable suspi- 


OB. P. OODE (1898), S. 59 

cion exists of his having been so concerned. S. 54 
mvifciy latrjdncesaujchcir class of persons 
vvao can De arrested without a warrant, h. no (1) 
only lays dovvn cue procedure to be adopted t>y 
an officer in cnarge of a police station desirous 
of requiring an officer subordinate to him to 
arrest without a warrant. {tiormUl J,) Maho- 
med Meera Sahib v. Emperor. 205 I.C, 158= 
15 339=44 Cr.L.j. 272=1942 M.W.N. 723 

=A.I.K 1943 Mad. 207. (1942) 2 M.L.J. 710. 


-S.54, U) Siinthiy—''Reqiiisitio}P—lt in- 
cludes. message sent by telephone — Power tQ 
order arrest by means of telephonic message. 

There is no warrant for the proposition that 9 
Police Officer cannot order the arrest of a 
person by means ol a telephonic message. The 
word requisition in S. 54 1, i) Ninthly ol the Code 
of Criminal Procedure, is quite general and 
clearly covers a message communicated by 
telephone, though it would be necessary lor dim, 
when he is asking another Police Officer to do 
what he could have done hiinseli, to disclose not 
only the identity of the person whom he wishes 
to be arrested but also the offence or the reason 
ior which the arrest is to be made. {Abdur Rah* 
man and Somayya,JJ,) Maharani Ouruchaear 
Kaur of N abha V , Province of Madras. I.LJt, 
U942; Mad. 696 =203 I.C. 45=44 Cr.Lj. 45 
=1942 M.W.N. 602=5 F.L.J. (H.C,) 103=A.I, 
R. 1942 Mad. 539=Cl942) 2 M.L.J. 14. 


S. 54. (2) — Arrest under-~W hen justified. 

S. 54 (2) , Cr. P. Code, contemplates that the 
police officer acting in the exercise of the powers 
given by it must have definite knowledge or at 
least definite information that a certain person is 
in possession of an implement of house breaking 
before putting that person under arrest* An 
arrest cannot be made when there is no such 
information and it could not be justified on the 
ground that on search, such an implement hap- 
ened to be found in the possession of the person 
arrested. {Ismail and Mui la, JL) Emperor V, 
Abdul Hakim. I.L.R. (1942) All, 35=14 R.A. 
277=43 Cr.L J. 338=198 I.C. 264= 1942 A.L.J. 
32=1941 A.W.R. (H.C.) 353=1941 A.L.W. 999 
=1941 A.Cr.C. 263.=AJ .R. 1942 All. 74. 


S. 54 (9)— Scope — If limits S, 54 (1). Set 

Cr* P. Code, Ss. 54 (1) and (9) and 56 (1),{1942) 
2 M,L.J. 710. 

— S. 56 (1) — Scope— If confines and rcstricti 
S. 54 (1). See Cr. P. Code, S. 54 (1) and (9) 
AND S, 56 (1). (1942 ) 2 MX* J. 710. 

-S. 59 — Applicability — Attempt to commU 


offence, 

S. 59, Cr. P. Code, is not confined in its appli- 
cation to cases where the offence committed ic 
the view of a person is substantive offence* 
The section is equally applicable to an attempt to 
commit an offence where such attempt is itself an 
offence and is made in the view of the person 
arresting. ( Muhammad Munir, L) Dost M.^0- 
MED V , Emperor. 47 PX.R. 229=A.I*R. 1945 
Lah. 334. 
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I64f emu CRIMINAL AND RFAIENUE. 


CE, P. CODE (XS98) S. 75. 


CB. P. CODE (1898), S. 87. 


S. 75 — Contents of warrant — Descriftiion of 

accused. — Father’s name not given — If makes 
process invalid. 

Where a warrant nf arrest descriherl a per«;on 
by name and as resident of a particular villag-e, 
but his parentage was not given. 


of Xawahshah can be law^ullv executerl in that District. 
(D77‘ist C J., ard f /.") F.VPEROR v, 

TCartmbarsh. I.LB. n94l) Kar 247=192 10. 
P0B=42 CrL.J. 326 = 13 E S. 206 = A.I.E. 1941 
Sind 20 "P B). 

Ss- 87 and 88 — /ssutf i'f under — Juris- 

dt efic-ts-^C of'd it ion p reseder t. 


Held, that though the process was defective to 
that extent, still as the person coidd not he mis- , 
taken for another of the same name htTt resident ' 
in another village, it was not invalid. (Verma [ 
and Shearer. If.) DisHTTjrnAVAL AfAFTov r 
Fmpebor. 22 Pat 504-210 1. C. 124=16 R.P. 
110=10 B.R. 189=A.T.R. 1943 Pat 366. 

Ss. 75 to 86 — Duty of Cnu^t — Ar^'est of 

persons residing outside •ncal hrrits r*f irT’«d‘r- 
tion of Court issuing warrant — V'fen lobe dire 
cted — Duty of court to satis* v ifcelf that the 
persons to he arrested have roirmbted offence. , 
SagAPMal Khfmrat. fn re. f ^'ee O D. '40 

Vol T, Co1 3.^27 1 ’IL.P nQ4l) Bom. 16=191 
I.C. 605=13 P.B. 199=42 Cr L J. 205. 

— S. 76 — Warrant order — ExecuU'nn outside 
British India. EMPFPOf? e. KAPTMBT’X. JSee Q D. 
1936-40, Vol. I, Col. 2449.] 13 E.S. 121’= 42 Cr. 
Ii-J. 49, 


It cannot he held ♦hat processes under S. 88 of the 
Cr. P, Code cannot he !‘.sued ur ’es*-' prrre^c under S. 87 
had been first I'^ned. It isnot necessary that the pro- 
cesses under S. 88 shoe Id h#* dclaver> riH the time fixed 
in the procec*; under fii. 87 ha« ebp^ed. But proce«ses 
under Ss. 87 ard 88 carrot cr!e's if is esta- 

blished that a warrant cf arre?^ had rdreadv been JS'-ofd 
aea'nst the p?’'«:on war^ted, ard that cu'h perco^ \< abs- 
rondinc. Where there has been no such warrant issued 
b^-fore the processes under Ss. 87 and 88 were applied 
for. 

Held., I'f'at the orr-ce’^se^ i'sued under Ss. 87 and 88 
with'' ‘if iurisrnf tion . (V -rma osid Sher^rer^ J JS\ 
Bishfnpayal .Vahton r. Fvpbfoh. 22 Pat, 504 
= 210 1.0.1^4-16 R.P. 110 = 10 B.E. ia9 = AIR. 
1943 Pat, S66. 

gg^ 87 and 88 -~C 7 ri/^rj under--Condiiion prece- 
dent to. 


Ss, 77 and 83 — Relative scope — I. a t^er if over- 
rides former. SaOaRMAL TvHFMPAI In re. ]See 0-D, 
1936—40 Vol. T. Col 3328.] I.L B. fl941) Bom. 
16=191 I.C. 605=13 E.B. 199 = 42 Cr.L.J. 205. 

-Ss. 77 and, 83 — W'arrarts — Form and contents 
of — Warrant not addressed to any definite officer and 
not containing address, description occupation of 
persons to be arrested — Validity of, ^agarm at. Khem- 
RAT, /« \SeeQ.r) 1036—40 Voi. T. C^l. 3378.] I.L. 
B. C1941> Bom. 16=191 I.C. 605=13 E B. 199=42 
Cr.L I. 205. 


Unless it is cFarly shown and found that the accused 
has absconded or is concea’irg himself so that the 
warrant aea'nst him carrot he executed, vhirh is a 
condition precedent under S-^. 87 uj\6 88, Cr. P. Code, 
neither a prrclamatmn unrie^r S. 87 ror an attachment 
under 88 can issue. Where the accused U shown to 
have left British Trdia lore b ^ore and is not shown to 
have left so, knowinir of the warrant, an order of pro- 
clamafion under .S. 87 and an o^der of attachment under 
S 88 are with^u^ iurisdictinr, (Semavta^ A) VEL- 
T AYAPPA ChFTTTAR U \LA0A?PA rHFTTlAR 197 

XC 1f>2=UEM. 331=43 Cr.L.J. 11 = 54 L.W. 478 
1941 M.WN. 763 =A.I.E. 1942 Mad. 283. 


82 and 83 — M'aei^trnte in Baluchistan 

As^oneV ierrit'trigt — Power to issue so arrant for arrest 
of person in British India. 

The Baluchistan Agfenev Territories are not part of 
British India, but are areas in which by lease, treaty or 
otherwise the Govern or- General in Council, now to be 
reulaced by the Crown reoresentative. has acquired 
jurisdiction. A Magistrate in those places cannot there- 
fore issue a warrant for the arrest' of a person in British 
India, and require its execution tinder 8. 83, Cr. P. , 
Code. (Davis. C.J.* T.oho and Weston. //) EA'iPFRn'R ; 
V. KARTMBAKSH. ILBu fl941] Kar. 247=192 I.C. • 
806=42 Cr.L.J.'''S26 = l3" E.S. ‘‘206 = A. IE. "'1941 , 
SIna20‘(F.B.). ^ ” 

-Ss, 82 and 83 — Magistrate In British Baluchi- 


gg. 87 and 537 — Bequiremenis of seeiion not 

fulfilled^-Failure of justice. 


Stan or Baluchistan Agency Territories— -Bow er to issue 
warrant to be executed outside British Baluchistan or 
Baluchistan Agency Terri+orie.s. FmpePOR v. KarTM- 
BtTX. O.D 1936— MO. Vol. I, Cot. 7450.] IS E.S. 
121=42 Cr.L.J. 49=A IE. 1940 Sind 154. 

— Ss. 82 and ZZ-- Warrant^ issued hf Courts in 

British Baluchi si an— -Execution in British India. 

There can be no doubt that Briti^h Baluchistan is 
part of British India. Therefore a w’ariant is'^ued by 
the District Magistrate of 8ihi which is part of British 
Ealuchistapi for the arrest of an accused ip the diitiict 


There are three requirements of S. 87, Cr. P, Code, 
and all of them must be fulfilled. The failure to fulfil 
anv one of them may well rp*:u|t in a failure of iustice 
with in the meaning of B. 537, Cr. P. Code. (Blaeker^ 
I\ MST Tawai v. F..MPFPOR. 202 I.C- 15=43 Of, 
i’j, 791=15 B.L. 112-44 P.L E. SO0=A.I.E. 1942 
Lab. 214. 

S7 —Scope of^ issue of proclamation under 

—Effect— If notice to PuHic of its contents. 

' There is nothing in S. 87, Cr, P. Code, which makes 
the proclamations issued there under legal evidence of 
♦he i«sue of the warrant or order of arrest. Nor can 
the words of sub-sec. <3) of S. 87 expressly or by impli- 
carion make the proclamation equivalent to notice to the 
public of its contents cr even to the inhabitants of the 
trwn or village where it is published. (lord Wriehf.) 
F.aswmrawurtby Goifndan Z'. Fmpfror. 71 T a, 
83=1 LE. (1945^ Mad. 237=1944 M.W.N. 440= 
914 10.1-1644 A.L.J SP8=10B.E. 667=46 fr. 
I J 721=46 Bom.I* B. 844=1944 A "W B. (E .0.) 40 
=48 C.W.N. 477=67 X.W. 374=1944 O.A, (E C ) 
40=17 B.B.C 26=1945 E-W N 148— HE. (1944) 
KaT (P.C.)27S=A.IR. 1944B.O. 64=(1944)1M. 

5 .,!.' m CP C.). 
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1643 THE QUINQUENNIAL DIGEST. 1941—1945., 

CE. P. CODE (1898), S. 88 (6-E). , CE. P. CODE (1888), S. 94. 


S. 83 (6-D) — Scope— Parties to suit under— 

Frame of — Relief — Attachment of paddy in execution 
of order under ^.488, Cr. P. Code — Claim ’-‘Rejection 
• — Property sold and proceeds kept in Court— Suit for 
recovery of money by defeated claimant — Competency- 
Government — If necessary party — Failure to ask for 
declaration — If fatal. 

The respondent obtained an order for mainte- 
nance against her husband under S. 48$, Cr. P. 
Code, and got some paddy attached in execution 
of that order. The paddy was subsequently sold 
by the Magistrate and the sale proceeds were 
kept in his Court. The appellant, the 2nd wife 
of the respondent’s husband, had' preferred a 
claim to the paddy attached but it was rejected. 
She then brought a suit to recover the money 
(sale proceeds) either from the Magistrate's 
Court or from the respondent in the event of the 
money having been paid over to her by the 
Magistrate. The suit was dismissed on the 
ground that the appellant failed to establi<;h her 
title. In appeal, the appellate Court without 
going into the question of title, dismissed the 
appeal on the ground that the suiCwas not com- 
petent as the Secretary of State had not been 
impleaded as a party to the suit. It was also 
pleaded that the suit should have been framed as 
one for a declaration and not for recovery of 
money. 


Forbes v. Emperor. 19 Luck. 149=209 Tr 
28=44 Cr L.J. 804=16 P.O. 103=1943 A Wp‘ 
(C.C.) 54=1943 O.W.bT. 269=1943 A'Crr 
109=1943 O.A. (C.C.) 138=A.I,R. 1943 OuSi 

S, 90 (b) — Power to issue warrant of arrest-^* 

Conditions. 

Q o ^ warrant of arrest under 

b. VO (d), Cr. P. Code, depends on due service of 
summons, and in the absence of anything to 
show that the requirements of S. 70 of the Cr P 
Code have been complied with, a Magistrate has 
no power to issue a warrant of arrest against a 
witness. (Dhavle, J.) Chander Kuer v Emw 
ROR. 191 I.C. 193=13 R.P. 314=42 CrLT 
103=7 B.R. 166=A.I.R. 1941 Pat. 206. 

S. 9A— Application under — Discretion of Ma fir- 

irate to grant prayer in. 

When an application is made, under S. 94, Cr, 
P. Code asking that the record of the inquiry 
made under S. 144 Cr. P. Code should, be sent 
for from the District Magistrate's office, it is 
clearly within the discretion of the Magistrate, 
having details already on the record to refuse, if 
he so sees fit, to call for the further details. 
(Davies, J.) Krishna Gopal v. Crown. 1940 
A.M.L, J. 96. 


Held, (1) that the Government did not and 
could not lay any claim to any portion of the 
money realised by the sale of paddy and that the 
pnly party interested in the result was the respon- 
dent and the suit was against her, and since the 
Government was not a necessary party, the suit 
was maintainable without impleading the 
Government under S. 88 (6-D), Cr. P, Code ; (2) 
that the mere fact that on account of the sale of 
the attached property the appellant (claimant) 
asked for recovery of the money instead of a 
declaration, did not take the suit out of the 
category of suits contemplated by S. 88 (6-D). 
Cr. P. Code; (3) that even assuming that the 
prayer in a suit under S. 88 (6-D) should be one 
for a declaration, since all the necessary facts had 
been given in the plaint, it w’’a.s the duty of the 
Court to grant the relief to which a party was 
found entitled even if it had not been by a 
mistake asked for by the party concerned. 
(Ahduf Fahrnan, J.) Gangayya v. T.akshmi 
Dfvi. 198 I.C. 203=14 P.M 424=43 CrX.J 
$25=54 L.W. 362=1941 M.W.N, 865=A.I.R. 
1942 Mad. 93=(1941) 2 M.L.J. 510. 

S. Facts to he proved hy applicant under — 

'Abscond or conceal^ — What may not amount to. 

Under S. 89, Cr. P. Code, before the property 
tinder attachment, can be delivered to the appli- 
cant under the section, it is absolutely necessary 
for him to prove that he did not abscond or 
conceal himself for the purpose of avoiding exe- 
cution of the warrant and that he had not such 
notice of the proclamation as to enable him to 
attend within the time specified therein. A 
person cannot be said to be absconding or con- 
cealing himself for the purpose of avoiding the 
execution of the warrant when though he was 
absent from Court, his address was throughout 
knpwn tp the: Court, (Ghufam Hasatip /,) O.V* 


S. 94 — Construction — Order for production of 

account hooks— Duty of Court— Right of complainant 
to 'inspect all hooks — Court., if hound to give mrestric* 
ted inspection., 

S. 94, Cr, P. Code, cannot be construed as 
meaning that an order for production under the 
section involves as a necessary consequence a 
right on the part of the complainant to inspect all 
the books produced. The true view is that when 
an application is made to a Court, or to a police 
officer in the mofussil under S. 94 for production 
of documents, the Court is bound to consider 
whether there is a prima jade case for supposing 
that the documents, are relevant. All that the 
Court can do is to consider whether books of a 
particular type are likely to have a bearing on the 
matter.^ If it thinks they are, then it can order 
production. But such an order for production 
cannot be held as involving an obligation on the 
Court to give inspection of all the books produ- 
ced to the complainant, though the Court has 
powrer to order such inspection. The Magistrate 
must consider the question at a later stage, either 
at the trial or inquiry, or on a special application, 
at which the Magistrate can hear the accused as 
well as the complainant, and he can only order 
inspection of those books which the complainant 
satisfies him are really relevant. (Beaumonit 
C.J., Divatia and Macklin, JJ.) Hussenbhoy 
Abdoolabhoy V. Rashtd B. Vershi. I.L.R. 
(1941) Bom. 492=196 I.C. 267=14 R.B. 120= 
42 Cr.L. J. 831=43 Bom. L.R, 523=A.I.R. 1941 
Bom. 259 (F.B.) 

S. 94 — Discretion of Court — Limits to 

exercise of — If controlled by S. 162, Cr. P. Code 
— Interference in revision with order for produc- 
tion of documents. Emperor v, Bilal Maho- 
med. r^erQ.D. 1936-40 Voh I, CoU2452.J 4?^ 
L.J, 59. 
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aVIL, CRIMINAL AND REVENUE. 


OB. P. CODB (1898), S. 94. 

S. 94 — Duty of Court — Order for production of 
documents — Conditions precedent to making of — 
Magistrate to satisfy himself of necessity or desirability 
of production, 

S. 94. Cr. P. C^de, £rive«5 po'ver to the Court to ■ 
require the production of documents when it 
considers their production necessary or desirahle 
for purposes of investigation ; but before an 
order under the section can be made, it must 
appear, at 1<“ast prima facie that the doctiments 
are likely to be relevant evidence in the case Tt 
is the duty of ^he ^fagistrate to consider whe^^her 
their production is necessnry or desirable, espe- 
cially when the application itself discloses no 
grounds whv production of documents is neces- , 
sary or desirable, and it is not open to the ^^ae^s- 
trate to evade his re'^ponsihility on the plea that 
he ^might have to bear the nature of the define*- 
which the accused, on wbo'ie hohnlf aprdiration 
is ma'Ie, might make. (Dax'i^, C I. and IV^sfon. 
J.) Graves v. Pttoomal Hconoomaj. I L.P 
(1942) Kar, 292=205 T C. !07“15 R.S. 124=14 
Cr.L.J. 324=A.I.R. 1943 Sind 51. 

S 94 — Issue of written order by Police Officer— ~ 
Necessity for. 

Under S. 94, Cr. P. Code, a Police Officer can- ; 
not demand the production of books in any 
manner that he likes. The word 'may* in the 
section merely means that if a Police' Officer; 
makes up his mind to issue an order to the p^rcon 
concerned, he must do it in writ’ng. (Din MaJio- 
fned and Slacker ^ 7J.) Durc.a D\s ?l F.mpfror 
I.L.R. (1943) Lah. 805=204 1.0.535=15 R.L. 
266=44 CrL.J. 801=44 P.L.R. 549=AI.R. 
1943 Lah. 28. 

S, 100 — Jurisdiction to issue warrant under — 

Pre requisites, \ 

In the absence o^ anv allegation that a person i 
was being detained against his or her will in such ; 
a way as to amount to an offence within the \ 
meaning of S. KO. Gr. P. Code, there is no 
jurisdiction in a Magistrate to issue a warrant 
under section.^ A warrant issued under S TOO 
and an arrest in pursuance of it vinuld be illegal ; 
when the circumstances afford no ground for the | 
betif^f that the person concerned was so conbned, ; 
(Ghulam Hnsant J.) AT.st. Kh^ttostst v. Fmpe- i 
POR. 221 I C. 6=1945 A W.R. (C C ) 9 (!>= I 
1945 A.L W. (C.C.) 19=1945 OWN. 19=1945 1 
O.A. (C.C.) 9 (1)=A.I.R. 1945 Oudh 170. j 

Ss. 101 and 79 — Search warrant iesued i 

tinder S. S of Public Gambling Act-Fndorse- i 
ment to another police officer — ^T^egality. See 
Public Gambling Act, S. 5. 1945 N.L.J. 237. 

S. 102 — APplicahflity — Apprehension for mur- 
der of Person bolting himself in a house — Entry by 
Police into house — Duty to effect search — Publicity. 

S. 102, Cr. P. Code, relates only to formal 
searches under search warrants issued under 
Ss. 96 and 98. In an emergency, t,g„ when a 
man is apprehended recently for murder under 
very clear circumstances, when the police are not 
going in for the purpose of a search for any 
specified purposci but for a general investigation, 


. CB.P.CODI! (1898), S. 106, 

there is no provision in the Code which imposes 
on them the duty of publicly searching respecta- 
ble citizens nr them<=e!ves before the public. Tt 
is not surpricinc that in such an emergency the" 
I pobce-ofTrer shoT^id at once go in and see wbat 
, are t^’e contents of t^ e house into which the man 
bad bolted bimcelf in. (Mncl?rii and Pep. J7 ) 
Mapioa Ortc.aptt. fn re 58 L W 

491=1545 M W.N 556=(1945) 2 M.LJ. 249. 

— ; — S. 103 — Apriicabititv — Search under 
Opium Ant. Op'UM Act. S. 1'^ .and Cr. P. 
Cope, Ss. 102 and 103. 1941 Rang. L.R. 552. 

' S. 10^— Legality of search — One of witnesses 
alone coming from immediate neighbourhood, 

Tjbe provision in S. 103, Cr. P. Code, that the 
officer making the searcti sbalJ take with him two 
rcs/'ccfable persons ''of the Mralily" must he 
regarded as direrfnrv rather than mandatory so 
far as the word ‘'locality’’ goes. The fact that 
only one wUne'Js camp from the immediate 
reighbourhood ard the offitcrs came from some 
little distar ce docs rot render the search illesal, 
(Young, Cj. and '^lachrr. 7.\ Fmffror ?•. D^r- 
shan Stnch, rLR.(194rL?h 370=196 I C- 
106=14RL. 136=43 PL.R. 536 = 42 Cr.LJ. 
812=A,T.R. 1941 Lah. 297. 

Ss 103 and 165 — Starch — Presence of wit"> 
nesses — Object of — Applicability and ohjeci of S. 165. 

The rresence of wifnesse? at a search is aVays 
desirable and their absence will weaken and may 
sometimes destroy the acceptarre of the evi- 
dence as to the hnding of the articles, but their 
attendance at the search 'S not always essential 
in order to enable evidence as to the search to be 
given. Where the a’-ticles are produced by the 
accused bimcelf, S. 1G5. Cr. P. Cod^ does not 
appiv. The section is meant to he used in cases 
where a search wTrrant would be made use of in 
the ordinary course but lark of time renders it 
impolitic to use it. Where the section applies, 
there would be no recpssitv to call either of the 
witnesses to the search having regard to the 
express terms of S. 103 (2) of the Cr. P. Code, 
(T Ofd Porter'^ "NtALAK Khakiv. Fvpfror 222 
TC 2'73=1945 MW.N 778=50 T W 9=50 C 
W.N 145=1046 A L, J. 29 f2'=A.I R. 1946 P 
16=(1945) 2 M L. J. 486 (P.C.). ^ ^ ° 

S. 106 — AP^Ecabilify^Cate under S. 75. 

Madras Cdy P. lice Act. 

Tn the rase of a conviction under S. 75 of the 
■'fadras City Police Act, an order under S. 105, 
Cr. P. Code, is not called for. (Lahshmana Rao, 

Ftvakalatht Gramant v Fmpfror 196 
T.C- 575=43 Cr L T- 40=1 041 M W.N 221 (2)— 
14 R. M. 324= A.I.R. 1941 Mad. 488. 

S. l06“Applicabili tv— Person convicted 

under S. 510, Indian Penal Code-Order against 
him under S. 106, Cr. P. Code— Legality. Ven- 
kata ppa. Tn re. \see Q P. 1936— »40 Vol. I Col 
2459.] 191 I.C. 240=42 Cr.L.J. 16. 

S. 106 to 126-A-(Chap. VIII)-05;Vf/ 

of proceedings. 

/.—The purpose of security proceed- 
ings is not punitive, but preventive* {Loho and 
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oa, P, S- tio. CE.P. code (1898), S. 107— AppllcaMlty. 

IVest'tn, //.) Emperor v . RAStTT.Bnx, T.L.R, S, 106— ^cope — Order under ai time o-t 

(1942) Kar. 252— 205 I . C 372=18 R.S. 136=44 sentence— Legatity. 

Cr.L.j. 378 =A.I.R. 1942 Sind 122. An order under S. 106, Cr. P. Code, can be pas- 

S. 106 and Penal Code (1860\ S. 149—1 tbe time of pasampr sentence and it is not 

Order for security in case of conviction for Court 

offence read with S. 149 Penal Code— Legality. I f ° ^ accused t(>show cauce why 

! ne should not he hound over. (Horwill /,) Yatctjb 
W here the accused were convicted under Ss. I Emperor. 207 I.C. 195=16 

147, 441, 323 and 32-5 read with S. 149, Penal Code -i ^ 118=44 Cr. L.J. 639=1943 M.W.N. I7g 

and at the same time ordered to give security ' ^543 Mad. 405 — (3943) 1 MX,T 

under S. 106. Cr. P. Code. ! 264. 


Held, that it was illegal and it was not possible 
to order the accused to give security under S. 
106, if they had been convicted of any offence read 
wdth S.^149T P. Code. If they bad been convVted 
of rioting and sentenced under S. 147 or 148 it 
would have been possible to order them to give 
security under S. 106, Cr. P. Code. (Pfo^vden, J) 
Ramzam Khan TamalUdutn. I.L.R (1944) 
All 541=216 I.C. 79=46 Cr.L. J. 118=17 R. A j 
105=1944 AL.L 348=1944 O.W.N. (H C.) t 
78=3944 A.W.R (H.C.) 181=1944 0-A. (H C ) i 
181=1944 A.Cr.C. 60 = 1944 A.L.W. 314=A.I,R I 
1944 All. 272. 1 


S. 106 — Scope — Duty of Magistrate — 

Charge and conviction of petty offence-^-Order 
under S. 106 — Desirability of. 

Tt is generally undesirable where a person is 
charged with some pettv offence, to tack on to 
some small sentence of fine an order under S. 
106, Cr. P. Code, which in most cases, in view of 
tbe poverty of the accused person, would neces- 
sitate his remaining in jail for a long period 
which very much exceeds the punishment legally 
permissible for the offence of which the accused 
is charged and convicted, An order under S. 
106, Cr. P. Code, is of course, legally permissible, 
but should be made very sparingly in such cases. 
Before passing an order under S. 106. the Magis- 
trate should be satisfied that it is necessary to 
require tbe accused to execute a bond for keep- 
ing tbe peace ; in other words, the Magistrate 
should be satisfied that if he does not call upon 
the accused to furnish such a bonci, there is a 
likelihood that there will be breaches of the peace 
in future. The Magistrate must consider only 
legal evidence and should not act on statements 
made by the prosecution from the Bar. (Horwillt 
J .') Arumuga Thfvae, fwri'. 205 I.C. 56=15 
R.M. 838=44 Cr.LJ. 321=55 L.W. 746=1942 
M.W.N. 760 (2)« A.I.R. 1943 Mad. 169=(1942) 
2 M.L. J. 613. 

S, 106— ,9co/ie — Duty of Magistrate— Ontis- 

SiOn to record express finding or reasons for 
order — If makes order illegal. 

An order under S. 106, Cr, P. Code, is not 
illegal merelv because no reasons have been given 
by the trial Magistrate for passing the order. 
There is no general. rule that a trial Magistrate 
must give reasons for his opinion or record an 
express finding that a breach of ^ the peace was 
involved, in order to empower him to make an 
order'under S. 306, Cr.P Code. (Horwill, J.) SuB- 
BiAH Thevan, In re. 200 I.C. 352=15 R.M. 86= 
J. 674 a)=SS L.W. 231 (2) = 1942 M. 
W.N. 304=A.I.R. 1942 Mad. 5011(1)= (1942) 
1 MXJ. 490, 


S. 107. 

Applicability. 

Civil Dispute 
Evidence. 

Procedure. 

Proceedings Under^ 

Scope. 

Applicability. 

S, 107— Applicability -Dispute about land 

or water— Power to take action under S. 107 in- 
stead of under S. 145. 

In the case of disputes about land or wafer, 
etc., Magistrates have power to proceed under S. 
107, Cr. P. Code, in preference to S. 145, Cr. P. 
ro<ie, if they think it desirable. (HorwUhJ,) 
Krtshnaswami Goundan V . Chtnnaswami. 1941 
M.W.N, 960. 

Ss. 107, Wandl^h—Applicability^Dis- 

pute concerning land — Procedure. 

When there is a dispute likely to cause a breach 
of the peace concerning land, it can be dealt Svith 
under S. 145, Cr. P. Code, and the section is not 
in applicable on the ground that the dispute is not 
bona fide. However mala fide such a dispute may 
be, it is neither outside the scope of S. 145 nor 
peculiarly amenable to S. 107, Cr. P. Code, and 
action under S. 145 cannot properly be said to be 
inadmissible or not warranted bv law. However 
thet fact that such a dispute likely to cause a 
breach of the peace concerns land does not by 
itself deprive a Magistrate of jurisdiction under 
S. 107. But for S. 107 to apply it is essential that 
the acts committed or likely^ to be committed 
should be wrongf ul. Acts committed in the lawful 
exercise of the right of a private defence cannot 
support proceedings under S. 107, and therefore 
it is to the party who is not in possession of 
tbe property in dispute that the operation of S. 
107 is usually restricted. Disputes concerning 
land can also be dealt with under S. 144, Cr. P. 
Code, provided that there is sufficient ground 
for proceeding Under it and immediate apprehen- 
sion or speedy is msimedv desirable. But orders 
under S. 144 are merely temporary and cannot 
remain in force for more than two months, and 
cannot _ be said to decide anything about the 
respective rights of the parties. Ordinarily, 
thererfore, unlees the facts are^ on the face of 
them, quite clear a proceeding should be drawn 
up under ^ S. 145 for tbe purpose of investigating 
the question of actual possession. (Dhavle, /-) 
Madho Sit^gh V . Emperor. 200 I.C. 316=8 B.R. 
670= 14 R.P. 658=43 Cr.L.j. 637=1942P.W,N. 
79=23 P^ttL.T. a43=:A,I.R. 1942 P»t, 331, 
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OR. P. CODE (1898). Sb. 1C7— Civil Dispute. 

Civil Dispute. 

Ss, 107 and 118 — Civil dispute— Assertion 

of right— Order, if can he made, 

Ti- cannot be laid down that when village feelinsr 
is mnning high over a di«:puted question of civil 
riafbt, no one in the villaere should he hound down 
under S. 107, Cr, P. Code, if he is prepared 
to assert that he has right on his side, until the 
disputed question of right is finallv settled one 
way or the other. Tt is true that the section lays 
down that the Magistrate must first have infor- 
mation that some person is likely to commit a 
breach of the peace or to do a wrongful act 
which is likely to lead to a breach of the peace, 
btit this condition is met when the legality of the 
act is denied. Further the only requirement laid 
down in S- 118 for making an order for execu- 
ting a bond is that it should he nrnved to he nere*?- 
sary for keeping the peace. There words are 
quite general and they do not exclude the power 
to require both the parties to furnish security 
where the legality of a disputed act is quite 
yond the scope of a magisterial enquirv, 
(Bechet\L) Bhortj v. Empfror. 206 I C. 355 
-44 Cr.L.T. 506=:15 R.L. 329=45 P.L.R. 64= 
A.I.R. 1943 Lah. 99. 

Evidence. 

S. 1^1— Evidence— Evidence ^ of specific 

charges tried separately— A dmisslhility . 

It is not illegal for a Magistrate in security 
proceedings under 107, Cr. P. Code, to admit 
evidence of a specific charge or offence which is 
the subject of a separate, current trial. The 
scope of the proceedings is entirely different, one 
being conoerned with offences committed m the 
past and the other hemg concerned with the 
likelihood of a breach of t^e peace in the "^^uture. 
If the same evidence is relevani- to both proceed- 
ings there is no reason why the same evidence | 
should not he u«ed in both the<=;e proceedings. : 
(HorwUlj f.) Pa-woacwamt Natptt v, Fmperor. 
208 T.C. 227=16 R.M. 246=44 C.L.J. 756=56! 
L.W.217=1943 M.W.N. 149 =A.r.P. 1943 Mad. i 
394=(1943) 1 M.L.J.246. ! 

Procedure. 

S. 107 — Procedure — Single troceeding , 

against two opposing parties — Legality — ' 
S*.117(5). , 

Two opposing parties in a dispute cannot be 1 
proceeded against under S. 107, C P. Code, and ! 
bound over to keep the peace in one and the same { 
proceeding. Such a procedure must inevitably : 
result in prejudice. Persons opposed to each' 
other cannot he said to be associated together 
within the meaning of S. 117 (5\ Cr. P. Code. 
(Meredithy /,) SaJan Sahtt v. Empfror. 211 
I.C. 536=16 R P. 245=10 B.R. 391=45 Cr.L. J. 
406=9 Cut.L.T. 16=A.I.R. 1943 Pat. 417. 

Proceedings under. 

S. 107— Proceedings under— 'Jurisdiction — 

Requisites. 

S. 107, Cr. P. Code, clearly requires that the 
person proceeded against jnust be within the 

Q,D. 1—104 


OR. P CODE (1898), S. 107— Scope. 

localHmitsof jurisdiction unless the District 
Magistrate chooses to initiate the proceedings. 
The person must be present be present at the time 
Avhen the Magistrate receives information and 
commences proceedings.^ If a residence within 
jurisdiction is not proved then at least temporary 
presence at the critical time must be established. 
{Bose, /.) Gatanaxd Manbouh Lopht t/. Em- 
peror. I.L.R. (1^543) Nag. 609=15 R.N. 140= 
44 Cr.L. J 82=203 I.C. 493=1942 NX.J. 529= 
AJ.R.1943 Nag. S3. 

S. 107 — proaeiinz^ unde*" — of Chief 

Court to transfer from one district ic aneiker. 

The Chief Court of Oadh as jarisdiciion to tranfer a 
case under S. 107 of Cr. P. C. from one district to 
another. {GknlafnHatin.ff) '^ARFARAZ .AHAT/Dv. 

MOHAMMAD HASVAf'v. 198 T C. 433=14 H.O- 417 
43 Cr. L.J. 365=1942 A Cr.C.16=194l O W.N. 
1351-1941 O. A. 1047=1942 A.W.R. (C.C.) 3= 
Al.R.1942 0udhl86. 

S.107 — Proteedin.: under — When not fustihed, 

A proceeding aqainst a ptr-'^on under S. 107, Cr. P. 
Code, cn the ground, that he cast a slur on the character 
and activity of a certain circle officer in a written state- 
ment filed by him in a p-cceedint^ by his wife for main- 
tenance, and that he was carrying on a campaign of 
vilification against the said officer, is not justified and 
is liable to be quashed. (Edeley and Lodee* //.) 
anandamay Kakmakar Emperor. 47 C.W.N. 
731. 

! — S. 107 — ProseediK^ under — JFhen proper — 
Doine of la:oful act? — Claim to Marpan — Attempt to 
' holt separate festival at different time and place. 

Where a party asserts an exclusive right to enjoy 
village Manpan at festival titr.es and another party ar- 
ranges to hold the festival at a different place and time 
without in any way interfering 'with the festival conduct- 
ed by the other party, V is not proper to take pmceed- 
ing« under S. 107 against the latter party, for the acts 
complained of are not wrongful acts and the right 
asserted by the first party is not such as would be enforc- 
ed by Courts. (Bose, f) Govtnda AMRita v. 
Emperor, LL.R. (1942) Nag. 620=198 LC. 409 
=14 R N. 226=43 Cr.LJ. 357=1942 NX.J, 15 
=A.r.R. 1942 Nag. 45. 

Scope 

S, 107 — ScoHe — Jurisdiction — Order under 

S, 144 — Revision — Hick Court declining to interfere 
on ground of expiry of time hut directing that it sktuld 
have no weight in subsequent proceedings— Magistrate 
Proceeding against one party under S. 107 — Legality, 

\ Where in revision against an order under S. 144, Cr, 

I P. Code, the High Court declines to interfere on the 
I ground that the order would become tinne expired in a 
■ few days, but makes it clear that the finding of po«es- 
I sion on which the order was based should carry no 
1 weight in subsequent proceedings, it is unjust and im- 
; proper on the part of the Magistrate to proceed against 
i one of the parties under S- 107, Cr. P. Code, on the 
! footing of the order under S. 144 previously passed 
* against such party. If the Magistrate so proceeds his 
‘ order is liable to be quashed. The proper course is 
either to proceed under S. 145, Cr. P. Code, and decide 
’ the dispute as to possession oncp for all so far as the 
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OK. P. CODS (1898), S, 108. 

Criminal Court is concerned or to proceed under S. 107 
against both the parties to the dispute. {Dhavle. J.') 
Madho ‘^ingh V. Empffof. 200 I.C. 316=8 B "R. 
670=14 P.P. 658 = 43 Cr.L T 637-1942 P.W.N. 
79=23 Pat. L.T. 243=A.I.R. 1942 Pat 331. 

■— “S. 108 and Penal Code. S. 153-A — Isolated 
seditious or objectionable speech — Under what provision 
of law to be proceeded acain^t. EmPFFOF v. Swamt 
Sarupananp. Q.n 1936-~’4n Vob T,Coi. 3378.1 
16 Luck. 260=42 Cr.LJ. 35=A.I.P. 1941 Oudh 
98. 

S, 108 (b) and Evidence Act (1872), S. 14 

— Proceedings under S. 108 (/;), Cr. P. Code, to prevent 
delivery of objectionable speeches — Previous speeches of 
same party — - Admissibility, jAnANNAl’H PRASAD 
Veuma*/. Emperor, Q.D. 1936 — *40 VoI.I, Col. 
2468.] I.L.R. (1942)Nag. 62. 

S. 109 — Prociedinzs under — Sufficiency of 

material for trial for substantive offence, if a bar to. 

The mere fact that certain persons could be tried for 
the substantive offence of attempted theft cannot pre- 
clude the taking of proceedings against them under 

S. 109, Cr, P. Cods, if the case can otherwise be estblish- 
ed to fall under any of the clause^ of that secti-^n 
{Ghulam Hasan, /) PaM T.AL. v. EMPFPDR. 198 

T. C. 276=14 P O. 392=1942 A Cr C. 45=43 Cr 
L. J. 342=1042 O.A. 22=1942 A W P. (C.C.) 34 
=1942 O.WN. 3=A.I.R. 1942 Oudh 246, 

— S. 109 and EFidenCe Act, S. ^4:-— Proceedings 
under S, 109 — Relevancy of prior convictions, I 

The evidence of previous conviction is relevant in 1 
proceedings under S. 109, Cr. P. Code (Ghulam Hasan,, 
/.) Pam t al V, Emperor. 198 I.C. 276=14 P.O, 
’392=1942 A.Cr.C, 45=43 Cr L J 342=1942 
O.A. 22=1942 AW.R. (C.C.) 34-1942 0,W.N 
8=A.I.R. 1942 Oudh 246. 

— — S. 109 {^ly^AppUcahility — Conditions — Definite 
attempt a concealment — Necessity for finding. 

In order to apply 8. 109 {a), Cr. P. Code, there mu^t 
be some de6nite attempt at concealment by taking pre- 
cautions with that object in view, whether it he by 
disguise or otherwise indicatirg a desire to hide the fact 
that the person in question is present within the local 
limits of the Magistrate’s jurisdiction. The clause 
should be applied with proper discretion. It cannot he 
applied to a person who is merely found talking at night 
time with bad characters in a place open to the public 
or to a person who merely shows a disinclination for the 
society of the Police and endeavours to avoid them by 
running away on their approach. {^Mnnohar Lall^ /.) 
lakhman Kupmi V, Emperor. 194 I.C. 295=13 
R-R. 700=7 B.R. 747=22 Pat LT. 545=1941 
P.W.N. 443=42 Cr.L.J. 554=A.I.R. 1941 Pat. 
478. 


-S. 109 (a) — AppUcahility — Requisites,, 


S. 109 («:) Cr. P. Code, is applicable to a person w’ho 
being or coming within the local limits of the jurisdic- 
tion of a certain Magistrate takes precautions to conceal 
his presence with a view to committing an offence. It is 
not limited to the more restricted case of a person who, 
with a similar object, takes precautions to conceal the 
fact of bis presence within the local Mmits of the juris- 
diction of a certain Magistrate, (fihulan Hasan^ J,) 


OB. P. CODE (1898). S 109 (b>. 

Chhdtai V. Emperor. 17 Luck. 105=194 I.C 74n 
=14 P.O. 38 = 1941 O.W.N. 867=1941 OLE 
521 = 1941 A L.W. 767 -1941 A.Cr.C. 180 = 1941 
A.W.R. (C.C.) 241=42 Cr. L J. 617=1941 O.A. 

564=A.IR.1941 Oudh 509 

S. 109 (SL)Scope—Concealwg^Wkatcon‘ 

stUutes. 

A nerson cannot be bound under Cl. (a) of 
S. 109, Cr P. Code, merely because he is afraid 
of arrest of because be is making a nuisance of 
bim^elf. But he can be bound over if the evidence 
shows that before running aw^ay and before being 
caught concealing himself there is reason to be* 
lieve that he was about to commit an offence. It 
is doubtful whether the words ffaking precau- 
tions to conceal himself' w’ould bear such a mean- 
ing but the phrase is wide enough to include the 
cace of any one w^ho is presumably about to 
commit an offence who is unexpectedly started 
and who then conceals himself to prevent 
3rre‘5t, the whole object of this clause being to 
prevent the commis«;ion of a particular offence. 
(Fhrvden, J) M attomfu R *ft 7l Empffof. I.L. 
P. 1943 All. 822=1043 OWN (H.C.)321fl) 
“210 T.C. 538=16 P.A. 215=45 Cr.L.J. 280= 
1943 A.L.T. 48.5 (1)=1943 A.W P (H C.)255 fl) 
=1943 O.A. fH C.) 755 (1 )=1943 A.Cr C. 140= 
1943 A.L.W. 536-A.I.R. 1943 All. 369. 

S. 109 (a) — Scope — ConceaUno — What 

constitutes — Evidence of general way of lifct if 
can he admitted. 

The words concealing bis presence in S. 109 (q), 
Cr. P. Code, are very wide. They are sufficient 
to cover the concealment of bodily presence in a 
bouse or grove or under a bridge, etc., but they 
also are sufficient to cover the case when a man 
conceals Jiis appearance (e.gl) by wearing a mask 
or covering his face or disguising himself by a 
uniform or in some other manner. Evidence that 
the accused*^ general way of life in unsati'jfactory 
cannot be admitted in S. 109(a) casec. (Plowden, 

A Bniu. Gh A FFOR T/. Fmpfijoi? I.L-P. (1943) 
All 816=210I.C. 83=1943 O.W.N.(H.C.)3l8= 
1943 A L T. 481=1947 A.W R. (H.C.) 254=1943 
O A. (H C.> 254=194 3 A.Cr.C. 138=16 F.A. 
189=4*5 Cr.L J. 219=1943 A.L.W. 534 =aJ.E, 
1943 All. 367. 

S. 109 (b)Scope of, 

S. 109 (h) Cr. F. Code does not refer to the 
conduct of the accused on a particular occassion. 
The concluding words of the section refer to the 
general conduct or livelihood of a man. Proof 
of previous conviction do not by themselves, 
prove that he is now leading a life of crime oris 
dependent on the proceeds of crimes committed 
by others. No action can be taken under the 
words of 109 (&) ‘or who cannot give a .satis- 
j factory account of himself’ on the strength of 
suspicious conduct on a particular occasion. 
Either the man has committed a substantive 
offence or he has not. If he has not. no action 
can be taken against him. (Plowden, /.) AbpiJ. 
Lattfv. Empfrof. TL.P. (1943) All. 818=209 L 
C. 563=1943 O.W.N. (H.C.) 319=1943 A LJ. 
483=1943 A.W.P. m.C ) 255 ^2)=19^3 0 A. 
(H.C.) 255 f2)=I943 A Cr C. 139=16 P:;A 174 
=45 Cr.LJ, 157=1943 A.L.W. 535=AJ.B. 1943 
All. 368. 
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OB.P. OODB (1898) 3. 109 (Tj). 

S. 109 (b) — Scope of* 

The first part of S. 1^9 (h\ Cr. P. Code, refers 
to ordinary besfears and vagrants but to those 
words ^satisfactory account of himself' should 
have been added in general. A man may be 
financially well off but be may still be unable to 
give a satisfactory account of himself (e.g.)he 
may be engaged in cocaine traffic. (Ploivdf*n, J ) 
ABTun. Ghaefor 7 *. Kmpfror I hM. 1943 All, 816 
=210 I C. 83=^1943 O.W.N, fH.C.) 318^1943 
AX. J 481-1943 A. W.R. (H.C,) 254^=1943 0, 
A. (H C.) 254=1943 A Cr C. 138=16 P.A. 189= 
45 CrXJ. 219=1943 AX.W. 534-AJ.R. 1943 
All, 367, 

S, 110 — Charge under — Evidence— Quantum 

and nature. 

No hard and fast rule can be laid down as to 
the quantum of evidence necessary before a 
Court can act thereon nor is it necessary that the 
suspicion against a person charged under S. 110, 
Cr. P. Code must be embodied in some document. ' 
(Walford. J.) Ram Din t;. Emperor. 1945 O. A. 1 
fC.C.) 231=1945 A.D W, rC C ) 326=1945 A. 
Cr.C. 195=1945 A.W.R. (C.C.) 231=1945 O.W, 
N. 361. 

Ss. 110, 117 and 256 — Enquiry under S'. 117 ! 

irt proceedings under S. 110--i?i^/i/ of further : 
cross-examination. 

It is very doubtful whether a person whose 
conduct is under enquiry under S. 117, Cr. P. 
Code, in proceedings under S. 110, Cr. P. Code, 
is entitled at any stage of the proceedings to , 
demand that witnesses who have been cross- 
examined should be recalled for further cross- 
examination. Such a question however is of no i 
great importance in revision before the High 
Courtwbere it had been rightly found by the lower 
Court that no prejudice had been caused by such 
a refusal. (AUsop. J.) T achman Ppasad v. 
Emperor. I.L.R. ^942) All 945=204 T C. 274= 
15 P A. 329=44 CrX.J 187=1942 A.W.R. (H. 
C.) 326=1942 A.L.W. 545=1942 A.L.J. 557= 
1942 A.Cr.C. 193=A.I.R. 1944 All. 23. 

S. llO— Evidence of Police Officer — Value 

of. 

It would be very dangerous to base an order j 
under S. 110, Cr. P. C. on the bare ipse dixit of i 
the Sub-Inspector of Police. He is certainly a' 
Competent witness. But be must place facts | 
before the Court to prove that his allegations 
against the accused are correct. (Ahwnd, j.C. 
and Mir Ahmad, I.) Muzaffar v Emperor. 203 
I.C.458=l5R.Pesh. 64=44 CrX.J. 6=A.I.R. 
192 Pesh. 84. 

S. 110 — Evidence — Value— Test 

The accused in a case under S. 110, Cr.P. Code, 
is not entitled to an acquittal because the defence 
witnesses were as numerous Or more numerous 
than the prosecution witnesses. It is the weight 
of the evidence and not the number of witnesses 
which the Court has to consider. (AgarwaU /») 
Sahdeo Singh v * Emperor. 198 I C. 547=1942 
A.W.R. (C.C.) 51=1942 A.L.W. 27=1942 
A, Cr,C. 51=14 R.0. 422=43 Cr.L.J. 398=1942 


^ OR. P. CODE (18-8), S. 110 (f). 

OW.N. 39=1942 O.A, 27=A.I.R. 1942 Ondh 
; 356. 

: ' S. II 0 — Evidence — Witness as to general repute 

— Residence in the hcality — Necessity. 

It is not necessary that the witnesses who 
«;peak fn the general reputation of a person must 
be residentc of the same p’ace, a stranger could 
find out %vhat the general repute of a person is 
and he is competent to testify to that effect, 
(Aaarrrah J ) S^hufo Singr v. Empfror. 108 
T.C. 547=1942 A W.R. fC.C.) 51=1942 A.L.W. 
27=194? A.Cr C. 51=14 R.O. 422=43 Cr. L.T. 
398=1942 O.W.N. 39=1942 O.A. 27=A.I.R. 
1942 Oudh 356. 

S. 1 1 d—furisdicii an— Any person within the 

local limits of his ^ turisdi'iian'^ — Construction — Resi^ 
denre "Within such furisdiciion — If necessary. 

S. no, Cr. P. Code, does not require that the 
person nroceeded against under that section must 
^ e resident within the local limits of the jurisdic, 
Hon of the magistrate concerned. There is no 
justifiraHon for irterprefing the words “within 
’ocal limits” ir S. 110, meaning residing within 
such limits. To give jurisdirtfon to s magistrate 
it would be sufficient if the habits and arts lead- 
ing to the proceedings are committed within bis 
jurisdiction. (Lnho and Tyahfi JT,) Emperor v. 
^.ARD.AR Kttan. I.XP. fl943'i Ear. 514=212 I.C, 
114=16 R.S. 246=45 CrX.J. 532=A.I,R. 1944 
Sind 106. 

S. 110 — Proceedings under— Failure to hear 

arqumenis of prosecution prior to order of discharge — 
Legality. 

It cannot be said that a Court is bound, that is 
legally bound, to bear arguments, if offered, in 
every cHmonal trial or proceeding. Hence where 
after hearing the entire evidence adduced by the 
prosecution in a proceeding under S. 110, Cr. P. 
Code, the magistrate discharges the accused 
without hearing the arguments of the Prosecuting 
Inspector, it cannot be said that in not allowing 
the prosecution to argue its case the magistrate 
' was guilty of any illegality. {Pemnrff, J.) Fm- 
I pfror Padhev .Shayam. 20 Luck. 91=1944 
O.W.N 291=1944 A.Cr. C. 52=1944 A.W.R. 
(C C.) 202=1944 O.A. (C.C.) 202=A.I.R. 1944 
Oudh 296. 

Ss. 110 and 439 — Revision in case under S, 

no — Sufficiency of evidence — If can be considered. 

The opinion of the Court of first instance in 
respect of the sufficiency or insufficiency of evi- 
j dence in a case under S. HO, Cr. P, Code, will 
1 not be questioned in a revision against any order 
I that may be passed therein (Agarmalp 
1 Sahdeo Singh v. Emperor. 198 I.C. 547=1942 
i A.W.R. (C.C.) 51 = 1942 A.L.W. 27=1942 
I A.Cr.C. 51=14 R.O. 422=43 Cr.L.J. 398=1942 
I O.W.N. 39=1942 O.A. 27=A.I.R. 1942 Oadh 


—— — S. 110 (f ) — Desperate and dangerous character. 

Where a person threatens and beats people, he 
can certainly be called a desperate and dargerous 
characteri (Apamalp /,) SapdeoJ Singh p, 
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CE- P. OOUB (1898), S. 112. iCE. P. CODE (1891) Sg. 112 and 107 


Empehor. 198 I.C. 547=1942 A.W.R. (C C.) 51 
=1942 A.L W. 27=1942 A Cr.C 51=14 R O. 
422=43 CrL.J. 398=1942 O W,N. 39=1942 

O. A. 27=A.I.K. 1942 Oudh 356. 

— S. 112 — Affiendment — Origi-nal order tffeniion-' 

in^ pnrticuUr^ falling under i". 110 (c) — Subsequent 

order including 110 al so before showin ^ cause — 
Irregularity — Effect — Accused not prefudiced — Inter- 
ference. 

An order under S. 112, Cr. P. Code, is analog- 
ous to a charge framed in the case of a regular 
trial of an accused person for an offence, and 
just as a charge may be altered, added to or 
amended under S. 227, Cr. P. Code, at any time 
before judgment is pronounced subiect to certain 
conditions so too can an order under S. 112, Cr. 

P. Code, be amended. Where on information in 
his possession, the District Magistrate makes an 
order under S. 112, Cr. P. Code, against two out 
of three persons who are brothers and five days 
later he makes a similar order against the third 
brother, asking them to show cause on a specified 
date# it being stated that the District Magistrate 
has “reliably learnt that you habitually protect 
and harbour thieves and dacoits*^ and subsequen- 
tly on the date fixed for hearing fre^h informa- 
tion is laid before the Magistrate in application 
by the Public Prosecutor, pointing out that the 
case of the three persons would fall not only 
under S. no fc), but also under S. 110 (/). and 
as a result of this, the Magistrate makes out a 
fresh order under S. 112 against all the three 
persons and the same is served on them on that 
date when they appear to show cause 'n answer 
to the original orders, it must be held that the 
third order is clearly an amendment of the 
previous orders on which no proceedings have 
actually been started, and that there is no irregu- 
larity in the procedure adopted by the District 
Magistrate in this regard. Further when no 
prejudice is shown to have been cau'^ed to the 
accused, there is no ground for interference at 
all. (Lobo and IVestoUf //.) Fmpfror 
Rasulbux. I.L-R. (1942) Kar. 252=205 X.C 
322=15 R.S. 136=44 Cr.LJ. 378=AJ.R. 1942 
Sind 122. 

— S. 112 — Contents of order under — Particulars 
to it mentioned — 'Omission of — Effect of irregularity — 
Further proceedings — If vitiated. 

Although it is not sufficient in an order under 
S. 112, Cr, P, Code, to quote the words of any 
particular clause of Ss, 108, 109 or 110, because 
an order under S. 112 is in the nature of a charge 
and the person to whom the order is issued is 
entitled to definite information as to the case he 
is called upon to answer, the question whether 
the omission of such particulars in'an order under 
S. 112 has in any particular case any material 
effect is a question of fact. If the accused is 
shown to have had full knowledge, before he 
opened his cros sexamination, as to what the ca^e 
of the prosecution against him was and what he 
was called upon to meet, the irregularity in the 
matter of the contents of the order is purely 
technical and may well be ignored. 

Per /.—The sufficiency of the notice 

giyeu in thg order piade under S. 112, Qr. P. Code 


is a matter to be considered in the light of the 
facts of the particular case and with regard to 
the possibility of prejudice to the accused 
Where it is dear that the accused are not taken 
by surprise by the evidence, or are in any wav 
embarrassed in cross examination of the wit- 
nesses, there is no prejudice and there is no de* 
feet in the order with vitiates furtherr proceed- 
ings. (Loho and Weston^ JJf) Emprbor 
Pasulbux. ILR. ''1942) Kar. 252=^205 10* 
322=15 P.S, 136=44 Cr.L-J. 378=A.I R mi 
Sind 122, 

S. 112 — Jupisdiction — Suljseqt^ent events—^ 
MagistraieU poorer to take notice of’— Supplementary 
order based on subsequent events and on subsequent cm' 
duct of person proceeded against — Legality, 

It is open to a Magistrate holding an enquiry 
after the passing of a preliminary order under S. 
112, Cr. P. Code to fake judicial notice of what 
has taken place after the institution of proceed- 
ings and the behaviour of a person Proceeded 
against after the institution of proceedings and 
to pa-^s a supplementary order under S. 112, 
There is nothing in the Code which prohibits the 
issuing of a .supplernenf ary order under S- 112, 
Tt is not illegal or objectionable. (HnrwilL /) 
'^rtnivasaltt Rfpdtar, /t? re. tP8 I.C 528=14 
R M. 494=43 Cr L T 409=1942 M.W.N. 426= 
55L.W. 757 (DrrA.I.R. 1942 Mad. 242 (1}= 
(1941) 2 M.L.J, 1036. 

S, 112— Order under — Contents of— PartUutars 
required not set forth — Effect of — Order for stcurity 
for good behaviour — Legality. 

Where an order served under S. 112, Cr, P. 
Code, does not set forth the particulars required 
namely, the circumstances of the charges against 
him, the amount of the bond to be executed by 
him, the term for which it is to be in force and 
the number, cla^s and character of the sureties 
required, it is defective, and it is not lawful for 
the Magristrate to pass an order for security for 
good behaviour under S. 110, Cr. P. Code. CRof 
ndlhJ.) M A NICK A M Emperor, 1941 M.W.N, 
512=54 L.W. 63. 

S. 112 — Preliminary order — Content!?. 

Jagannath Prasap Vtrma 7 f , Emperor, fsee Q.D, 
1936-40Vol. T, Col. 2477] I.L.R. (1942) Nag. 
62. 

112 and 107 — Proceeding under S.tW 
drawn up only after preliminary hearing — Notice not 
specifying any wrongful act— Validity of proceeding. 

Proceedings under S. 107, Cr. P. Code, are 
liable to be quashed on the ground that the notice 
does not^specify any particular wrongful act that 
the Magistrate was satisfied was likely to he 
committed by the accused, but not after the 
whole matter has been enquired into, unless there 
is a reasonable suggestion of possible prejudice, 
or unless the defect goes to the jurisdiction, 
But where s?uch proceedings were drawn np only 
after a preliminary hearing in which the accused 
were made aware of what it was^ for which 
they were going to he proceeded against, the ac* 
cused could not he prejudiced in any way by 
pmissipn to set fprth the substgrxe pf the 
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OB. P. OODa (1898), S. 117, (3), 


mition la tlie ioiciil proceeding nor coaid sucli ‘ 
ooi'Ssioa aSiCt ciie junsdictun oi uie . iagia- 
traie in tne matter so a, to malce tae pr jceedi.ig 
void. {DHavle, J.) riA-VoaLi ahik v, CHaraa- 
BHUjPaASAJ. 192 I.c. 463=13 .R.P. 5o5=7 
B.B. 430=12 Cr.B.J. 295=22 P.B.T. 967= 
A.I.R. 1941 Pat. 241. 

— — S. 114 — AppUC'ibility aftir dp^tarance by per- 
sons praceedud against. 

S. 114, Cn i\ Code, is applicable only to the 
stage prior to toe serving ot tne preliminary 
oraer under S» 112, and it aas no application as 
a prcveative measure at ter tne persons proceed- 
ed against nave appeared in order to snow cause. ^ 
If speedy remedy IS considered aesiraDie alter' 
appearance has been entered, preliminary bonds 
may be taken under S. 117 ^2;, ana penamg tticir 
compiecion, the persons proceeded against may 
be held m custody, or, in deiauit ot execuiiuo , 
tney may be kept in custody untii the inquiry is 
completed. {ByerSy J.) iriAM.piAii. in re- 
216 I.C. 308=40 Cr.UJ. 172=17 R.M. 304= 
1944 M.W.N. 557=A.I.R. i944Mad. 575 ^2)= 
(1944) 2 MX.J'. 120. 

-S. 117 (1 ) — Failure to read out order — Eff^ett 
on proceedings.. 

The failure of the Alagistrate to read out the 
order under S. 112, Cr. i\ Code, to the accused 
or to explain ils substance to him, is not a mere 
irregularity. It is an illegality winch goes to the 
root of the proceedings. iDavis^ CJ. and Tyabji, 
J.) Empeeor z'. Y usiF J UMO. 209 I.C. 614=16 

R, S, 146=45 Cr.L.J. 164=A.I.R. 1943 Sind 
175. 

— — S. 117 (3) — * Any' offence'" — Meaning of. 

The words “any offence” in S. 117 (3), Cr. F. 
Code, are not to be read as meaning a particular 
offence, the words have to be read as meaning an 
offence of the nature set out in S. 110, Cr. P. 
Code, bearing in mind that an order under S. 1I7 
(3) must have reference to the information under 

S. liOand the order under S. 110 which follows 
it. (Davis CJ. and Labo. J.) Emperor v. Maho- 
med Rahim. I.L.R. (1943) Kar. 275=209 I.C. 
477=16 E.S. 130=45 Cr.LJ. 147=A.I.R. 1943 


S. 117 (3),Cr. F. Code, dues, not contemplate the 
taking ot evidence on oatn and the cross-examina- 
tun or wuaenjes m Inc u* aai manner. The xUagis- 
irate mast record nis reasons he must deal with 
applications jader t?. 117 (3), with care and pru- 
dence, rcaanng thdt ttiey are not mere routme 
orders, nor orders dcsioiiecL to aaucipate ffnal 
orders, inal may oe made but that they are urgent 
orders, ariaing oat or an emergency and can only 
oe jjatmed m the excepuonai urcums lances 
an emergency. But i: the diagistrate is satisfied 
tiia: such an emergency exists and that urgent 
orders are necessary , mere is no reason why he 
only not act upon tae appUcaiion oi a police 
ohicer or upon tne sworn testimony oi a police 
prosecutor given m the witness-Dox. '^DaviSy C. 
J. and IV'estoHy J>} hsipEduu v, Inabibux. iX.K. 
(1942) Kar. 189=202 I.C. 43-^43 Cr.B.J, 788= 
15 R.8. 28=A.1.R, 1942 Sind 86. 

S. 117 (3;— L>5;Vrr and effect of— Order 

under — hronnas for — Duty of Court and duty of 
pjhce offeers. 

Quite Cicarly tae effect and it may therefore 
oe presumed inc OD)cct oX h. U i.3), C* F* 
Code, IS in certain ctrcuaistances to keep people 
locked up in prison if tney cannot give security ; 
they may be detained m custody uatii tne bond is 
executed or unui the enquiry is concluded, if the 
bond is not executed. Tne magistrate must ot 
; course consider that immediate measures are 
' necessary tor the prevention of a breach ot peace 
cT public tranquiiliiy, or the commission of any 
uiteacc or tor tne public SAteiy Deiore ne passes 
his order and he must give reasons in w ruing. But 
the tact that m consequence oi an order under 
S. 117 (3), the accused or suspected persons may 
De locked up is not insuliicierit to invalidate an 
order made under a section which contemplates 
the possibility and tne not unhkeiy probability, 
of tnis very thing, A duty also lies upon poiice- 
: officers in taking proceedings under the chapter 
, carefully to consider the clauses unaer wiiich 
. they wish to palce their application under S. 110* 
I Cr.F. Code, before they make their application. 
. (Davis C. /. and Lobo, /.) Emperor v. Mahoi^ap 
j Rahim. I.JU.R. (1943) ICar. 275=209 I.C. 477= 
! 16 R.S. 130=45 CrX.J. 147=A.I.R. 1943 Smd 
I 173. 


Sind 173. 

117 (3) — Miner gency for immediate measures 
— Evidence of— Care to be taken — Wave of lawlessness 
and proclamation of Martial iaiif~—/f can be taken into 
account as evidence of emergency. 

While care must be taken that proceedings 
under Ch. VI II, Cr.P. Code, are not used oppres- 
sively, care must also be taken not to lay undue 
stress upon details. A case must be looked at 
fairly and squarely; if a wave of lawlessness 
exists in the province or any area of the province 
or martial Law is proclaimed, these are circum- 
stances which are not to be lightly brushed aside. 
They may in themselves be strong evidence of 
just such an emergency as S. 117 relates to. (JDavis 
CJ* and Lobo, J.) Emperor v. Mahomed Rahim 
LL.R. (1943) Kar. 275=209 I.C. 477=16 R.S. 
130=45 Cr.JL.J. 147=A.I.R. 1943 Sind 173. 

S. 117 (3) — Enquiry Scope-^Duty pf 

Mt^istratPr^Evidinep-^Neassity for* 


117 (fi)— Order under Sa 117 (3) an 

i designed to meet emergencies — Delay of two 
' months— 'EffecU 

Orders under S, U7 (3) Cr.P., Code are not mere 
, routine orders to be appended to an order under 
S. 112, Cr.P. Code, nor are orders under S. Il7 (3) 

! meant merely to anticipate final orders that may 
; be made under S. 113, Cr, P. Code. The orders 
i contemplated by S. 117 (3 ) are orders designed to 
meet emergencies. Where an order under S# 117 
(J) is passed after a delay of about two mouths 
after the initiation of proceedings under it, it 
cannot be justified, and must be set aside. (Dams 
C. J. and, IVesion, /.) Empe*ok N^dx. 
I LJR. (19K) Kar. 189=202 I.C. 43=4$ CrX.J. 
788=15 R.S. 28=A.I.R. 1942 Sind 86. 

S. 117 (3)— Order under— When to be 

Cr. P. Code, clearly contemplates that the 
firderundpr.S.117(3)shaU b« passed after thg 
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OB. P. CODE (1898), S. 117 (3). 

order under S. 112 has been made and read out or 
explained to the accused under S, 113. An order 
under S. 117 (.3) passed beiore the order under 
S. 112 is read out or explained, is premature and 
without the necessary legal basis. {Davis C. /. 
and Idlest on, J) Emperoh v* Sidik Ghulam. 
Ryder, I.L.R (1943; Kar. 513=209 I.C. 49= 
16 R.S. 88=44 Cr.L.J. 815=A.I.K. 1943 Sind 
163. 


OB. P. code (1898) S. 123 (2). 

Where two persons are charged for being habi* 
tuai thieves and for having formed a gang for 
the purposes oi their criminal activities, the case 
rails under sub-S. (5; of S. 117 Cr. P, Code and 
a joint inquiry held in respect of them is not 
Illegal. i^H/alfora, /.) Ram Dxn v, Ehreror 
1945 O.A. (C.C.; 231=1945 A.L.W. (C.C.j 326 
=1945 A.Cr.C. 195=^:1945 A.W.R. (C.C.) 231~ 
1945 O.W.jN, 361. 


S. 117 (3) — Order based on same infcrmaiion 

on which order under S, 112 ts based — Legality. 

Where an order under S, 117 (3), Cr, P. Code has 
not been passed as a matter of routine but the Magis- 
trate has clearly considered the question of emergency 
as a separate question, there is nothing wrong in his 
relating it to his order under S. 112 or the Code and 
acting on the same information which justified his 
order under S. 112. The fact that the same informa- 
tion support and the same statements are the basis of 
both orders does not offend against the provisions of the 
Code. {Davis C,J, and Lobo, /.) EmpERUR t>, 
Ghulam Mahomed. I.L.R. (1943) Kar. 279= 
208 1.0.338=16 R.S. 75=44 Cr.Uj. 779=Al; 
R. 1943 Sind 122. 

— — S. 117 (3) — Scope of inquiry — Duty of Magii* 
irate in passing order. 


^S. 117 (5)— Associated togetheP'— Mean- 
ing of—Persons opposed to each other— Single 
proceeding against— Eegahty, See Ch. P. Code. 
S.iO;. 9 Out.i,.T. 16. ^ 

-Ss. 118, 120 and IZ^—ConstructionSvh- 

stantive sentences for ihe;t and under Criminal 
Tribes Act-Separate sentence for failure to give 
security, under Ot i IS— Row to run—Cr. P, Code, 
3 , 397 , 

A Magistrate who convicted a person under the 
Cnramai Tribes Act directed a sentence of six 
month’s rigorous imprisonment under S. 22 (2), 
(a; o± that Act to run alter the expiry of two 
otner sentences of imprisonment one of twelve 
months for an offence ojt theft, and another of 
one year's rigorous imprisonment passed in 
default of giving security under an order made 
under S. 118, Cr. P. Code. 


An order under S. 117 (3) Cr. P. Code, is not a mere 
matter of routine. Before a Magistrate passes an order 
under S. 117 (3) he must direct his consideration parti- 
cularly to the question of emergency and the necessity of 
immediate measures. The section says that he may 
pass an order under sub-S. (3), when he considers 
immediate measures are necessary for the prevention of 
certain events. It means that the Magistrate must give 
a careful consideration to this separate case of an emer- 
gency under S. 117 (3) and the necessary immediate 
measures. It cannot be said that the Magistrate has 
done this when merely on a police report, without even 
calling the police officer in the witness box, without 
making any further inquiry into the general and vague 
allegations, he passes an order under h. 117 (3). A 
mere report by a police officer that the accused is a 
desperate and dangerous character should not satisfy a 
magistrate. He should make some further inquiry 
either from the police officer himself or from some other 
source before he is satisfied that an emergency justifying 
immediate measures under S. 117 (3) exists. {Davist 
C./, and tVfston, /.) BaCHAL SamahO v, EmPeroR. 
I.L.R. (1942) Kar. 9=14 R.S. 212 « 43 Cr.L.J. 
692 «200 I.C. 334=A.I.R. 1942 Sind 77. 

-- -S.117 (3) — Scope — Charges under S, 110 {a) 

TO and {c\ 

Charges falling tinder Cls. (a), {b') and («;) of S. 110, 
Cr. P* Code, do not, perhaps with one exception, bring 
the case under S. 117 (3), of the Code. It might be 
said that the words “commission of any offence*' in 
sub-S. (3) cover cases falling under Cls. (<z), {b) and {c) 
of S, 130, but only when the Magistrate considers that 
immediate measures are necessary to prevent the com- 
mission of any offence, {Dav/s, C. /, and IVeston, /.) 
Hachal Samaho V, Emperor. I.L.R. (1942) 

682=200 I.C . 

334=A.I.R. 1942 Sind 77. 

, ( 5 ) — Applicability, — Two pertons 

^^ifoga^X thieves— Joint inquiry 


Held, on a reference by the District Magistrate 
(t) that neither the first proviso nor the second 
proviso to S. 397, Cr. P. Code, would apply to the 
case; (ji) that under Bs. 120 and 123, Cr. P, Code, 
an accused who is sentenced to undergo imprison- 
ment in default of security and at the same time 
is undergoing a substantive sentence of imprison- 
ment for another offence shall be called 
upon to give security only after the expiry of thcj 
substantive sentence and the order for imprison- 
ment under S- 123 should not be made until after 
the sentence of substantive imprisonment has 
been undergone; {iii) that since no special order 
was made under S. 397, Cr.P.Code, the imprison- 
ment for theft and that in default of giving 
security would be go veined by Ss. U8, 120 and 
123, Cr. P. Code, and the sentence under the 
Criminal Tribes Act must be considered apart 
from the special provisions of S. 120 or 123, Cr. 
P Code, and would take its course according to 
the ordinary rule of law laid down in S. 327 , Cr, 
P. Code, namely, that the sentences should be 
consecutive unless specially directed to run con- 
currently ; and {iv) that therefore the sentence of 
imprisonment for the offence under the Criminal 
Tribes Act should commence on the expiry of the 
sentence for theft, and the order of imprison- 
ment for failure to give security should be passed 
and the period of imprisonment for default 
should commence to run from the date of expiry 
of the sentence of imprisonment for the offence 
of theft. {Davis C, /. and Lobo /.) Emperorzj. 
Fazul Khush Mahomed. I.L.R* (1941) Kar. 63 
=196 I.C. 891=43 Cr.L.J. 105=14 R.S. 93=A, 
I.R. 1941 Sind 190. 

S. 123 (2) Jurisdiction of magistrate— Sus» 

peci failing to furnish sureies— Award of %mpn- 
sonment by magistrati—Legalityr-Procedure, 

Under S. .123 (2), Cr. Fn (3ode, it is the obvious 
Anty pf the magistratt tp detain the suspect ill 
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prison pending orders of the Sessions Judge be- 
fore whom he is to lay the proceedings, if such 
person does not give the security ordered. He 
has no jurisdiction himself to award imprison- 
ment in default of the suspect furnishing the 
required sureties. {Loho, A. J, and Tkadanit 
J.) Emperor z/. Ali Mahomed. I.L.R. tl944) 
Kar. 440=219 I.C. 273=46 Cr.L.J. 553=18 R.S. 
42=A.I.R, 1945 Sind 55. 

*7 123 (2) — Scope — If restricts or controls, 

S. 498. Cr. P. Code. S. 498. I.L.R. (1942^ 
Kar. 278. 

S. 123 (2)— Power of Sessions Judge- 

Direction that punishment shall run from date 
of his order and not from date of Magistrate’s 
order — ^Jurisdition to make. See Cr. P. Code, 
S. 499, |,L.R. (1942) Kar. 278. 

S. 123 (3) — Powers of Sessions Judge under 
Power to Order retrial of proceedings. 

A Sessions Judge acting under S. 123 (3) Cr. P. 
Code, hds no power to order a retrial of proceed 
ings under Ch. Vi II, Cr. P. Code, by directing the 
magistrate to issue a fresh order under S. 112. 
(.Lobo A, C. J. and ThadanuJ.) Emperor v. Ali 
Mahomed, I.L.R. a944) Kar. 440=219 I.C. 
273=46 Cr.L.J. 553=18 R.& 42=A.I.R. 1945 
Sind 55. 


OR. P. OOBE (1838), S. 13S and 136, 

\ S, 133 Cr, P. Code is applicable to all cases of unlaw- 
I fill o Dsn action or nuisance upon any State property, 
; even taougia tnc pubnc may not Oe entitled to uae it, 

; {dgjrwal>i -jna .^fereduhi JJ.) RAMKRIPAL SINGH 
Superin lEN DENT, Wav and Works, E. X. R* 
Gaya. 24 Pat. i04-1945 P.W.N. 355«26 P.L. 
T.2DS = A.I.R. 1945 Pat. 309. 

-Ss. 133 and 139'A — • Bona fide msertion of 

right — Long usgr — Evidence as to. 

The proposition tnat long user by a person of what 
is cjaimed to be a part of a paolic way may be taken as 
a ^ona dde assertion of claim ousting the juriidiciion of 
tne Criminal Court to pass a aammary order under S, 
l33, m«ty be correct in the absence of anything else* but 
a qualification is necessary. Tae evidence brought 
forward in denial of the puohc right must be taken as 
a whole,* and if the sUtenients ot the witnesses on the 
point m themiielvcis also contain a refutation of the 
claim made, then the suggested inference does not 
follow anu the jurisdiction is not ousted, iAgarwafa 
and Mendiih, JJ.) RAMRRiPAL SiNGH ». SUPElUN- 
TEN0ENT, Way and WOKkS, E i. K. GaYA. 

24 Pat. 104=1945 P.W.N. 355=26 P.L.T. 208 
=A.I.R. 1945 Pat. 309, 

S. IZZ^Discretion of Magistrate — Incotwmi- 

ence to public not great — Difficult legal questions — 
Parties if may be left iothetr civil rights. 


"" Ss. 123 (6) and 108 — Rigorous imprison- 
ment for failure to give security in proceedings 
under S. 1(J8— Legality. Emperor v. Swami 
Sarupanand. [see Q.D. 1936-40 Vol. I, Col. 3329.1 
16 Luck. 260=42 Cr.L.J. 35=AJ.R. 1941 
Oudh 98. 

~ S, 133 — ApplisabilttY^CauHng cbsiruetion to 
Public way by act done on private land. 

Where an owner of a field adjoining a public road 
erected an embankment on his field at a point where 
water flowing from a field on the other side of the 
road entered it, which had the effect of banking the 
water up in the road until it formed a little lake, and 
the road was thus rendered quite impassable is S. 133, 
Cr, P. Code , is attracted. All that the Magistrate has , 
to see is whether the person proceeded against caused j 
the obstruction. How he caused it is immaterial. i 
{Bose, J.) Sadasheo v. Chintaman. I.L R. 1945 
Nag. 461- 1945 N.L.J. 243=A.I.R. 1945 Nag. 
226. 

' "S, 133 — Applieahiliiy — Encroachment affecting 

complainant and not the public. 

Proceedings under S. 133, Cr. P. Code, are not inten- 
ded to settle private disputes between different members 
of the public, but on the other hand is intended to i 
protect the public as a whole against inconvenience. 
Hence when an encroachment Is found to cause incon- 
venience only to the complainant and not to the public j 
generally, he cannot resort to proceedings under S. 133 
for redressing his personal troubles. {AUsop, /.) RAM ' 
DaYAL MlSRAe/, JAGDAMBA DEYI. 203 I.C. 49$! 
=15 R.A, 284=44 Cr.L.J. 76=1942 A.Cr.C, 
177-1942 A.L.J. 558=1942 A.W.R. (H.C.) 312 
-1942 A.L.W. 533=A.I.R. 1942 All 443. 

— S. X%%'^AppUcahiliiy — Encroachment m rail-- 

way land---‘State kailway,^ 


In a case of obstruction to a public road, the raagis- 
trate has always a discretion. If tae inconvenience 
: caused to the public is not great or can be circumvented 
without much difficulty and difficult legal questions arise, 
then it might be a sound exercise of discretion to leave 
the parties to their civil rights. {^Bose, Jf) SadaSHEO 

Chintaman. I.L.R. (1945) Nag. 461=1945 
N.L.J. 243=A.1.R. 1945 Nag. 226. 

Ss. 133,139-A, S29{f) and ^Jurisdiction 

— Magistrate passing conditional order transfer of case 
to another magistrate on party appearing and showing 
cause — Legality. 

! Where a sub-divisional magistrate makes a 
I conditional order under S. 133 Cr. P, Code, and 
requires the person against whom it is made to 
appear before him and thereafter on the latter’s appear- 
ance and showing cause transfers the case for disposal 
to a competent magistrate subordinate to him the latter 
has jurisdiction to deal with the case and any order 
passed by him under S. 139-A is not without jurisdic- 
; tion. The order of transfer would be at most a mere 
I irregularity in procedure which is cured by S. 529 (/) 
i and S. 537, Cr. P. Coae. K^Chatterfi and Shearer^ JJ.) 
Tejnarain Singh, v, Jagdeo Singh. 24 Pal 23 
=12 B.R. 134=1944 P.W.N, 561=221 LC. 418 
=A.I.R.1945Pat, 316. 

Ss. 133 and 135 — furisdiction — Magistrate 

passing conditional orders — Transfer of ease to emethsr 
Magistrate Legality Application to trasesferee 
Magistrate for appointment of fury — Competency — 
Power to appoint fury. 

There is nothing in the Cr. P. Code to prevent a 
1 magistrate who has passed a conditional order under S. 

‘ 133, Cr. P. Code, from transferring the case to some 
1 other magistrate for making inquiry under S. 137. A 
i subKiivisional ma^trate who passes a conditional order 
^ is tlimfore competent to transfer the case to the second 
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OB. P, OODB (1838), S. 133. 

officer. Bat the second officer to whom the case is 
transferred has no jarisdiction to appoint a jury under S 
135g Aa applicaLon for appoincinenc ot a iury must 
therefore be made to the magistrate who has passed the 
conditional order, Call ani Chztteni^ //.) 

Jagdish Singh v, Baijnath Singh. 21 Pat, 759 
—205 I.C. 302=9 S.R. 217=15 R.P, 285=44 
Cr.L.J. 364=A.I.R. 1943 Pat. 115. 

‘S. 133 — Jurisdicti 071^ Magistrate's powers — 
T rafts fer of case to second class Ma gistrate after 
person proceeded against shows cause— Effect — Juris- 
diction of second epass Magistrate— Ss. 529 (f) aftd 
537. 

A Magistrate of the second class has no more power 
to take cognisance of the existence of a public nuisance 
than he has power to take cognisance of an offence. 
Bat once cognisance has been taken by a sub-divisional 
Magistrate and the latter transfers it to him, the 
second class Magistrate has jurisdiction to try the matter 
and determine whether an order for removal of the 
nuisance should or should not be made. The power 
conferred by 5. 133 Qlj on a sub-divisional Magistrate 
to make a conditional order, requiring the person 
against whom it is made, to appear and show cause 
before another Magistrate of the hrst or second class is, 
in substance, a power to transfer the case to such other 
Magistrate for disposal. The jurisdiction over the 
subject-matter is conferred by the Code itself. The 
fact that the sub-divisional Magistrate transfers the 
case at a subsequent stage i,e., after the person shows 
cause instead of at a prior stage of the case , by the 
conditional order itself, is a mere irregularity which is 
curable under Ss. 529 (/), and 537, Cr. F. Code. It 
cannot obviously deprive the second class Magistrate 
of his statutory jurisdiction. iCkaiterii and Shearer^ 
//.) Chanderdip V, Emperor. 24 Pat. 16=221 
I.C. X83=(1945)P.W,N 151=A.I.R. 1945 Pat. 
334 . 

133 — Object and nature of Proceediftgs under 
’-^Position of complainanU 

Proceedings under S. 133. Cr. P. Code, are not 
intended to settle private disputes between two members 
of the public. The complainant oi informant has no 
right in the matter and is not a person who could be 
described as a party to the proceedings and he has no 
right in such proceedings. {All sop, /.) Ramu v. 

22=204 I.C. 

Cr.L.J. 205-1942 A.L.J. 

A. Cr. C. 207=1942 A.L.W. 541= 
1942 A.W.R,CH.C.) 325(2 1943 All. 

*»i« 

_ ^ 23 , 139, 139-A -— under 133 — 

Primer procedure tkereaf Ur— Failure to proceed under 
o. 139-.4 tn the hrst instance— Enquiry if proper. 

S. 139- A, Cr. P. Coae, provides that where an order 
IS made under b. 133 for the purpose of preventing 
obstruction to the public in the use of any way, the 

Magistrate shall on the appearance before him of the 

question him 

as to whether he denies the existence of any public right 

fehaii before proceeding under Ss. 137 or 138, inauire 
tbit thf If in such inquiry the Magistrate finds 

that there IS any rehable/evidence in support of such 
denial, he shall stay the proceedings until the matter of 
he existence of such right has been decided by a com- 


OB, P. OOX>iS (1898), Ss. 136 and ISO-A. 

petent Civil Court; and if he finds that there is no such 
evidence he shall proceed as laid down under S. 137 or 
138 as the case may require, vVdere the Magistrate 
proceeds under S. 137 without first proceeding under 
S. 139-A there is no proper enquiry. {Bennett j ) 
PRATAP Narain Z'. Kam KumaR. 192 I 7n- 
13 R.o. 333=1941 A, Cr.C, 8=194i OL R 
=1941 A.W.R. (C.C.) 90=42 Cr.L.J 24 li 
1941 O.W.x-M. 64=1941 O.A. 35=A.I R iglT 
Oudh271. 

S. Powers of Magistrate under— If 

affected by .J. 44, Madras Public Health Act and 
S, 195, Madras Local Boards Act, 

The powers of a Magistrate to abate a 
nuisance under S. 133, Cr. F. Code, have not been 
curtailed by the powers conferred on local 
authorities to abate nuisances under S. 44 of the 
Madras Public Health Act and S. 195 of the 
Madras Local Boards Act. There is nothing m 
b. 133, Cr. P. C. which is m any way in confiict 
with the corresponding provision in the two local 
Acts, tne only diffierences being regarding the 
powers which the various authoruies possess 
under the different provisions. Further, the pro- 
visions of the Cr, P, Code, cannot in any way be 
affected by a local Act. (Byers, /.) Rajagopala 
Chettiar V. Samuduxm Begum. I.L.R. ( 1944 ) 
Mad. 64=206 I-C. 546=16 R.M. 18=44 Cr L.J. 
533=1943 M.W.N. 177=56 L.W. 152=A.I.K. 
1943 Mad. 357=(1943) 1 M.LJ. 237. 

S. 133 — Proceeding for removal of obstruction 

— Considerations for Court — Opposite party setting up 
adverse possession — Proper remedy* 

In a proceeding under S. 133, Cr, P, Code, for 
removal of an obstruction, all that the Courts 
have to see is whether the encroachment has in 
fact been made upon a public place and not 
whether the encroachment causes or does not 
cause any inconvenience to the public. If the 
opposite party claims that by adverse possession 
the public have lost their right to use the place 
as a public place, his obvious remedy is to deny 
the existence of any public right in respect of this 
place in a proceeding under S. 139-A. The 
Court is precluded from considering the question 
whether the opposite party has acquired by ad- 
verse possession a right in this place. The only 
question to be gone into is whether the obstruc- 
tion in such that it attracts the provisions of 
S. 133 and other relevant sections in Ch. X of the 
Code. (MamharLal, /.) Jadunandan Lal p. 
Rampeyare Sao. 43 Cr.L J. 903=9 B.R. 55=15 
R.P. 155=202 I.C, 783=1942 P.W.N. 218=A. 
I.R. 1943 Pat, 32. 

Ss. 135 and ISQ A— Procedure^Denial of 

right of public way — Magistrate deciding against plea 
—Subsequent entertainment of prayer for fury — If 
lustihed. 


c magistrate in proceedings under 

b. 135, Cr. P. Code, finds that the petition filed 
by the party called upon to show cause is 
practically a denial of the right of public passage^ 
if after deciding it under S. 139-A, Cr. P. Code, 
against that party, he entertains his prayer for 
appointment of a ju^, he acts rightly and his 
, o^er cannot be interfered with in revision, 
i (fihavkf /.) Haulal SuroH v. Deo Nabaik 
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Singh. 195 I.C. 602=14 R.P. 166=7 B.R. 964 ' 
=1941 P.W.N. 625=42 Cr.L.J. 784=22 Pat.L. : 
T. 312=A.I.R. 1941 Pat. 570. : 

———S. 137(3; — Jurisdiction of Magistrate-^Modi* ' 
fi cation of order under S. 1S3 — Competency* 

Where a preliminary' order issued under S, 133, | 
Cr. P. Code, calls upon the owner o£ a tree to ' 


CB. P. CODE (1898), S. 1S9-A 

S. 139-A — *^^Enquify into tke matUf^^ ^ 

Meaning. 

The words ‘ enquire into the matter'* in S 139-A, Cr, 

I P, Code, merely mean that the Magistrate is to hear any 
evidence mat the person on y*hom a conQitional notice 
! under S. 133 has been served wants him to hear beiore 
I proceeding further. It such a person neither tenders 
I any evidence in support of the cause which he shows 


show cause wny he should not be directed to take ; against the conditional order nor asks the Magistrate to 
certain steps to prevent it from damaging a huuse give him an opportunity of produemg such evidence, 
close by and the notice contemplates the cutting | there is nothing for tne Magistrate to enquire into, 
of the tree or the securing of it with a wire, the ; iAgarwaiut J.) Kajaram Singh v. Keshari Kai . 


Magistrate has no power to order the owner 198 I.C, 
under S. 137, Cr. P. Code, to cut the tree giving , CrX.J. ^ 
him no option to secure it with wires. The Pat. 468. 
Magistrate sitting alone and disposing of the 

matter under S. 137, lias no jurisdiction to modify Ss. 

the original order. It is only when silting with a under Ss. 
jury and passing a final order under S. 139 that Legality, 
he has power to modify the original order. 

}.) D’Silva V. D'Silva. 206 l.C. 573=16 ' It 
R.M. 33=44 Cr.1.. J. 545=56 L.W. 108=1943 M. oi ,iei to ta 
W.N. 128 tl)=A.l.R. 1943 Mad. 335={i943) 1 P- a 
M.L.J. 165. ' 


198 I.C. 724=8 B.R. 462=14 E.P. 510=43 
Cr.L.J. 423=1942 P.W.N. 177=A.I.K. 1942 


Ss. 133-A, 137 and ISi— Failure io teike aUten 

under Ss. 131 or 13ii prior to passing of final oraer— 


> i.C. 573=16 ' magistrate before passing ^tinai 

[08=1943 M. oiier to take action either under S. 137 or S. 138, Cr. 
i5=:(i943) 1 P- Code, ana wnen this procedure is overlooked and the 
' final ordei is passed lorthwith, it has to be quashed. 
{^Davies.) KaM C HANDER v. CROWN. 1944 A,M. 

S. 139 — Scope— Power of Court — Juror X, J. 54. 

expressing opinion before completion of appoint- i « * x- i- 

mentofjury — Efliect — jury with such juror — If ■ S.139-A Non-compliance Lfiect ^ 

proper— Report-Legality-Power of Court to I not asceriaining whether tb«e is evidence “ f ° ‘ 

appoint fresh juryT Kewal Saean Sjngh »•! cenia of public right but deciding quesrion of existence 

kHlaPatiLaU [see Q. D. 1930— '40 Vol. 1, i of P“Wic nght-Propritty. 

C01.3329J 191 1.C. 595=13 R.P. 361=7 B.R. ; PUB^C OE 


239=42 Cr.L.J. 202. 

Ss. 189 (2) and 1^0— Applicability — Order { 

under S. 133 not made absolute — trocedure* 

Where an order under S. 133, Cr. P. Code, is not 
made absolute under S. l39 (1), Cr. P. Code, S. 140. 
Cr. P Code does not apply and further proceedings 
must be dropped under IS. 139 (2). iJLakshmana Rao^ 
/,) Manickavasaga Nadar v, krishnaswami 
IVER. 1941 M.W.N. 813=198 I.C. 131=14 R. 
M. 413=43 Cr.L.J. 314=A.1.R. 1942 Mad. 113. 

s. XSQ’ A.— Denial of public right— If must be in 

good faith. 


Col. 3329.] 42 Cr.L.J. 34«A.1.B. 1941 Pat. S8. 

S. 1S9-A— Non compliance— Effect on proceed- 
ings. NTKSU RaUTZ'. bOMAR NOMA, [eee Q.D. 1936 
—’40 Vol. I, CoL 3330.1 198 I.C. 871 = IS E.P. 892 
= 42 Or.L.J 418*=7 B.B. 601. 

S. 189'A — Omission to question as to exisietice 

I of public right at first hearing — Irregularity^ if cura-^ 
1 bit. 


4*13=43 Cr.L.J. 314=A.I.JR. 1942 Mad. 113, The omission by the magistrate to question at the hrst 

hearing the person against whom an order is tnane 

S. 139-A — Denial of public right— If must be in under S. 133 as to whether he denied the existence of a 

od faith. public right is a curable irregularity. {Bosti /-) SaDA- 

SHEO V, Chintaman. I.L.E. (1945) Nag. 461= 
The denial of public right must be made in good faith- ^946 N.L.J. 243*= A.I.E. 1946 Nag.226. 


If it is only made as a pretext to oust the ] urisdiction of 
the Magistrate, S. 139-A will not g>Ply- 
SadaSHEO V* chintaman. I.L.R. (1945) Nag. 
461=1945 N.L.J. 243=A.I.R. 1945 Nag, 226. 


-S.— 139-A— right'^Meaning of* 


^45 N.L.J. 243=A.I.R. 1945 Nag, 226. The words ‘any pubUc right must be^strnedm 
ISW « 6 each case with reference to the right which « sard to 

S. 139^ A— Duty io put questions— Party filing i^ave been interfered with or obstructed. The right 
staiement denying public right. denied must clearly be the right which is said 

It is unnecessary for the Magistrate to put any ques- /•) SaDA- 

riort nao thP Avistence of AHV DubllC BO DCAIiUg in's _ /-A.ev AR\ 




right when such party, directly upon appearance, has 
out in a statement denying the extistence of such right. 
(Agarwala and Meredith, JJ.) RaMKKIPAL SINGH v* 
Superintendent, Way and works, E.IR. Gaya. 
24 pS 104=1945 P.W.N. 355=26 PX.T. 208- 
A.I.R- 1945 Pat. 309. 


— S. 1Z9~ A— ^ay encroached upon admittedly 
public way— Omission to put question--. Irregularity. 


A.I.R- 1945 i^at. 8Uy. Although it is the duty of the Magistrate to question 

S.139-A-Duty oi Magistrate - Denial of f j’^^hX 

public right of way-Long user b, private Person_of at- ^urngbrin respect of the way alleged to have 

leeed public way — Bma fide assertion of cia.m Pro _ sn in a case where 


leeed public vtscy—Bona fide assertion oi ciaim— rro- 
cedure. BhaJOO GOPE v* GhOLaM HaIDER. [see Q. D. 


been obstructed, the emission to do so in a case where 
it is an admitted fact that the way is a public way is a 


nTx, Mn'xT 1 T rvti WO 1 103 I C 336=13 R P ' it is an admitted fact that me way is a puuu^ ^ 

589^^2 CrXj 5M=7 B.R 50^ ' i mke irregularity not afiecting the merits, and the High 

g.D. X— 105 
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Cii. P. OO0B (1898), s. 141— laterpretation. 

! 


3ourt will not interfere in revision. i^Rowlandt J,) 
Bansidhar Marvvari V, P. W. D., Bihar. 203 LO. 
ro-9 B.a.66«43 Or.L.J. 923-«15E.F. 160=* A.I. 
a. 1943 Pat. 3. 


— How far coaclasive as to rights of parties. Sa Cr 
P. Code, Bs. 107, 144 AND 145. 1942 P.W.M. 79, 

1 

I Interpretation 


— S. 141' — Applicability— Jury defectively consti- ! 
atcd or exceeding its functions. KEWAL SaRaN j 
SlNGti V, Kamla Pati Lal. [ste Q.D. 1936-^40, Voi. * 
[.Col, 3330. J 191 LO. 695=»13 B.P. 361-7 B.K. ' 
i39»42Or.L.J.202. ' 

X4X'^F0i4r only out of fivt jurors submitting 
’4p0ri'-^Powtr of Magistrate to proceed under section. 

The verdict of four out of five jurors is not the verdict 
>f the jury. Although it is not necessary that the jurors 
ihould return a unanimous verdict, they must ail take 
>art in the deliberations of the jury. If, therefore, only 
four of the jurors attend the meeting and submit a 
report, there is no verdict of the jury and the Magistrate 
IS entitled to proceed under S, 141, Cr. P. Code and 
sither appoint fresh jury or hear the evidence, and on 
that evidence come to a decision whether the condi- 
tional order should be made absolute, ^Agarwala^ /.) 
RAJA RAM Singh v. Keshari ral 198 I.O. 724= 
8 B.E. 462*UB.P. 610 = 43 Cr.L.J. 423=1942 P. 
W.N, 177-A.LE. 1942 Pat. 468. 

3. 143 — Jurisdiction — Order under section 

without proteedings prescribed by chapter X — Legality 
’^Prosecution and conviction under S, 291. /.P, Code 
-—SustaiHabtlity^ 

A summary order under S. 143, Cr. F. Code, should 
not be made against a person without giving him an op- 
portunity of being heard under the other sections of Ch. 
X of the Code, which provides a procedure for that pur- 
pose. When no proceedings are taken as provided in 
the chapter, a mere notice, purporting to be under S, 
143, Cr. P. Code, is not sufficient or legal. In such a 
case a conviction under S, 291, I, P. Code, is improper 
and unsustainable. {jSinha^ y.) MahaDEB Bal 
agarwala e. Emperor, 10 cut.L T. 69 . 

a 144- 

Applicability, 

Interpretatian. 

Jurisdiction, 

P& ]Vndttr. 


— S. 1 44 ^Interpretati on. 

To say that sub-B. (.3) of S. 144 coniemplates onlj 
orders issued to the general public when it is apprehen- 
ded that the public may come in crowds irom elsewhere 
and frequent or visit some specified public places and it 
IS desired to have some check over them while they are 
there, is to put a narrow' construction on that provision. 

1 ne belter ivay is to put a wider construction on it so as 
to make it include also cases where inoividual members 
of the public disobey the order in any part of the place 
specified, whether public or private, and whether they 
live in the locality specified or visit it from elsewhere. 
{^Bennett a%d MaacUy^ JJ.) hMPEROR V, TUKAB 

Khan. 17 Luck. 52=196 I.C. 488=14 a.0. 189 
=1941 A.L.W. 934=1941 A.W.K. (C.C.) 306= 

1941 A.Cr.C, 233=42 Cr.L.J. 884=1941 O.L.R. 
701=1941 O.W.N. 1087=1941 O.A. 787=A,I.K. 

1942 Oudhi39. 

• S. 144 — Jntfrpreiation~“Dirict any ptrsm to 

abstain from a ce-ftain act or to take a certain order 
wt th certai n propert y*' etc, — M fam ng'-~ Order requi ring 
party to demolish wall — Legality, 

The words ‘‘direct any person to abstain fiom a cer- 
tain act or to take certain order with certain property in 
his possession or unaer his management'’ in !S, 144, Cr. 
?• Code, do not empower a Magistrate to make a posi- 
tive order requiring a person to do particular things. 
The abstention from certain acts must obviously not be 
earned too far. 1 he section does not authorise the 
passing of any mandatory order; the Magistrate may 
only pass a restrictive order of a temporary character. 
An order, such as an order directing a party to demo- 
lish or remove a wall erected by him, which is irrevo- 
cable in its nature is outside the section and is entirely 
unauthorised and illegal, {Dhavle^ /,) Kam NaRAIN 
Sah V, Rarmashwar Brapad bAH. 200 l^C. 776 
=8 JB.K. 722=16 R,P. 28=43 Cr.L.J. 722=23 
P.L.T. 644=1942 P.W.N. 144=A.I.R. 1942 
Pat. 414. 

S. 144 — Interpretation — ^Frequenting or msit^ 

ing* — Scope of order that could be passed under ^ 


Powers of Magistrate. 

Procedure. 

Scope. 

Applicability 

S. XA^r-^Applicaiility— Conditions of, 

S, 144, Cr. P. Code, provides for temporary orders in 
urgent cases of nuisance or apprehended danger; the 
urgency of a case of nuisance or apprehended danger is 
therefore essentia! to the application of S. 144. 
(JOhavley /.} RaM NaRaIN SaH v. PARMESHWar 
Prasad Sah. 200 I.C. 776=8 B.R 722=15 R.P. 
28=43 Cr. L.J. 722=1942 P.W.N. 144=23 
P.L.T. 644=A.I.R. 1942 Pat. 414. 

"S* 144 — Applicability — Order under— When 
justified— Order under— 'Nature, operation and force of 


The act of residing in a place includes the acts of fre- 
quenting or visiting it. To live in a particular place ii 
to frequent it. A person residing in a prohibited area 
is one who ‘frequents or visits' it. The power of the 
Magistrate under S. 144 (3), Cr. P. Code, is confined to 
the direction to a particular person to abstain from 
of a certain character or to the public generally to 
abstain from similar acts when frequenting a particular 
place. It contemplates prohibition of some act on the 
occasion when the particular place referred to in the 
order is frequented or visited. Where an order ii direct- 
ed to the pu blic generally when frequenting or visiting 
particular places or specified areas, there is no defect or 
illegality in the order, {Thorny C, Ganga Nath and 
Braund, JJ, ) EmPEROR V, AFAQ HuSAiN JaUHAR. 

I.L.R. (1941) All. 186=192 I.C. 466=13 R.A. 337 
=1941 O.A. (Supp.) 4=42 Cr.L.J. 298=1W 
i A.W.R. (H.C.) 642=1940 A.L.J. 885=A.I.R 
I 1941 All, 70 (F.B.). 
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S, 144— Interpretation— ‘Or to the public gene- 

raii> when trcquenting or visiting a particuiar place.' 
BHAGWATI PkaSab EMPhROK, [s// Q.D, l9j6-40 
Vol. I. Coi. 2497,j IX.R. (1940) Ail. 662=191 
I.C. 360=13 R.A. 230=42 Cr.jLj. 120. 

• — S. 144 — interpretation — * Particular place', 

^ A ^particular place' lelerrea to in sub S. (3) oi S. 144 
Cr. ?, Code may be a large area and all that isnecessarj 
is that the place should be surhcientiy dehnea that the 
public is reasonaoiy notified of itb exient. Where an 
order was directei to the paLlic residing in the idieas I 
adminisierea b> the Cawnpore Municipality, the Cnwn- > 
pore Canioument Authorii> ar.d the jdhi ><OTified Area | 
Committee, the; e could he no doubt as to the areas 
covered by the order and the delimitation was reason- 
ably clear and description sutii>.ientiy detailed as to 
leave no doubt in tne minUis t't the rcsiuents therein. 
{Thom^C,J, Gan^'a anJ Brauud^ J J.) £.\i- 

PEROKZ/. AFAQ HU2>AiN JaUHaR. I.L.R. 

Ail. 186=192 I.C. 465=13 iC.A. 337=1942 O.A. 
(Supp.) 4=42 Cr.L.J. 298=1940 A.W.K. ki.C.) 
642=1940 A.JLrJ. 885=A. I.R. 1941 Ail. 7U 
(F.B.). 

S. 144 —Interpretation — ‘Pai ticuiar place*, BhaG* 

wati Prasad v. Eaiperor, [see Q- U. 1936-4U Voi 
1. Coi. 2499. J I.L.R. 1940 All. 6t>2=i91 I.C. 360 
=13 R A. 230=42 crX.J. 120. 

Jurisdiction. 

S. 144 — Jurisdiction — Nature and extent of — 

Duty of Magistrate under to exercise care. 


CR, P. COBB (3898), S 144— period ouder. 

S. 144 — Order under — N^atisre of •“Value of as 
I evidence of possession in subsequent proceedings. 

! An oTcci ur.Cft S. 144, Cr. P. Code, is of no use in 
determinirg po'Sccjion beyond the peiicd during which 
‘t lemaEnh in force. Having regard to the peculiar juri" 
Jiction conferred b} S, 144, no inference of possessioin 
~'an be drawn from it. Being a summary order and 
tne nature of teinpura-^y iniuntlion intended for emer- 
gencies. it should not i.e utiaecd in tu' "Sequent proceed- 
rgs as &ubstai.t‘Vc evidence of poir-essjor. cf a saccess- 
fuJ party. (JlhaTu, J j M.aDHO i'ilsGH V, EM- 
PEFOR. 200 I.C. 316=8 B.R. 670=14 R P. 658 
=43 Cr.LJ. 637=1942 P.W.N. 79=23 Pat. L.T 
243=A.I.R. 1942 Pat. 331. 

-“S. 144 — Order under -Order interfering with 

Lberty cf press—Duty of ?,Iagidrate . 

The right of the public to have news published is 
ccrr;'':or to a!l Cituntri^ss where tliere is liberty of the 
pre^s and it is t .c- r.cht of all newspapers equally to 
pu ’i'll news j. r'.viL it <JGe.=? not ofierd against any 
existirg law. It is jbv'c^us thtrefore that the power«! 
given to a Vlagistrate ur ier 144, Cr. P. Code, to 
interfere with the liheriy of the press srouhi be used 
very spari -gly and only for good ettu-'-'e shown. It is for 
thii reason that the sect: m itself makes it obligatory 
; for the Magistrate in any such order to inci'^ate the 
I material facts which justify such an order. Qfoung., C, 
J.. Bin de and Mahomed Munir ^ J/^ 1^* T. CHANDRA, 

Editor, ‘Tribune’ Emperor. I.LR. (1942) 
Lah. 510=201 I.C 572=43 Cr.L.J. 747=15 
R L. 65=44 P.L.R. 297=A.I.R. 1942 Lah. 171 
(F.B.) 


Tne orders to be passed uuaei B. 144, Cr. P. Code, 
must be of a temporary nature. Such orders are petSsed 
in the general interests ot society and may vaiioiy inter- 
fere, within the limitations laid aovsn, wun private 
rights of enjoyment of property. There is tneretore all 
the more reason w'hy the jurisdiction under B. 144, Cr. 
P. Code, ought to be exercised carefully and inter- 
ference witn private rignts reduced to a minimum and 
regulated by a full ouservance ot the limitations im- 
posed by the section itself. {^Dhavle^ J.) KaM 
Narain Bah Vy Parmeshwar Prasad Bah. 200 
I.C. 776=8 B.R. 722=15 R.P 28=43 Cr.L.J. 
722=23P.L.T. 644=1942 P.W.R. 144=A.I.K. 
1942 Pat. 414. 

‘S. 144 (1) — Jurisdiction— Subordinate Magis- 
trate refusing to pass order — Power of superior Magis- 
trate to pass order on same materials. 

There is nothing in S. 144, Cr. P. Code, which prohi- 
bits a superior Magistrate from re-enquiring into a 
matter and making an order under S. 144 (1), when a 
Subordinate Magistrate had already refused to pass an 
order on the same matter. Whether the material is 
gathered by himseif or by a Suoordinate Magistrate is 
irrelevant. {Horwilf J,) NaINaMALaI GOUNDAN 
«/. Ramasamy GOUNDAN. 198 I.C. 109=14 R.M. 
462=43 Cr.L.J. 372=1941 M.W.N. 867 (1). 
A.I.R. 1942 Mad. 20. 

Order Under. 

—S.144— Order under — Effect of— Exercise of 
right of possession undet — If can give rise to adverse 
possession. See LIMITATION ACT, Art. 120, (1941) 

1 MXJ. 322. 


S. 144 — Order urder — When proper — BhaG- 

WAi! Pras.\d&. Emperor. [r^<f Q, D. 1936— *40 
: Vol. I Col. 24^-S.i I.L.R 1940 All, 662=191 I.C. 
360=13 R.A. 230=42 Cr.L.J. 120. 

Period Under. 

' S. 144 (6)— Period Extension of order after its 

I expiry — Power of Local Government. CHAN AN SiNGH 
; V. Emperor, [see Q D. 1936—40 Vol. l Col. 3330.1 
' 191 I.C. 162=13 R L. 272=42 Cr.L.J. 90. 

S. 144— (6) — Period of tivo months — Computa^ 

tiofi — Staring point. 

The period of two months referred to in S. 144 (6), 
Cr. P. Code, runs from the date on which the first 
notice is issued and not from the da+e on which the 
order is passed after hearing the parties. iDkavle, /.) 
Ram Narain Sah v. Parmeshwar Prasad Sah. 
200 I.C. 776=8 B R, 722=15 R.P. 28-43 Cr, 
L J. 722=23 P.L.T. 644=19 P.W.N, 144» 
A.I.R, 1942 Pat. 414. 

-S. 144(6) — Period — Power to revie ■ i riginal 

order — Mvasion of S. 144 {(J)—“Jurisdieiion., 

A Magistrate has no jurisdiction under S. 144, Cr. 
P, Code, to make an order for the renewal of the origi- 
nal order which would operate to extend an injunction 
under S. 144 without the sanction of the Local Govern- 
ment. It is not open to the Magistrate to evade S. 
. 144 (6) by repeating orders under the section, 
{Dhavle, J.) RAM NaRAIN SaH, v. PARMESHWAR 
PRASAD Sah. 200 I.C. 776=8 B.R. 722=15 
R.P. 28=43 Cr. L.J. 722=23 P.L.T. 644=1942 
P,W.K. 144=A.I.R. 1942 Pat. 414, 
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Ca. P. 00Da(18as j, 141— Powers ot Magistrate oa- P. OODB (1898 ), S. 146, 


.»«S, 144 — Powers of Magistrate — Decision 

of question of possession — Irregular order within juris- 
diction — Breach oj — Offence. 

Where there is a. dispute regarding possession, it is 
improper tor tae .vldgistrace to deade the matter, in a 
summary proceeding under S. 144, Ci. Jt*. Code. Under 
►S, 144, novve^er he has the authority for 'immediate 
prevention or speedy remedy*' to direct the party to 
keep away from the land. An order passed by the 
Magistrate to this eifect is with jurisdiction. The 
accused cheretore by acting contrary to chat order con- 
travenes the provisions ot S. idd, Penal Code. {^Keuben, 
J.) KUPAN Singh v. Cmperok, 215 I.C. 152 = 

11 B.R, 70 = 45 Cr.LJ. 18=17 R.P, 110=A.I. 

R. 1944 Pat, 213. 

— - - “ S. 1^4— ‘Powers of Magistrate — Power to put in 

possession person not tn possession and to direct fum to 
harvest crops. 

The powers of a Magistrate under S. 144 Cr, P. Code, 
extend to a direction, in the proper circumstances, to 
any person ‘*to abstain from a certain act or to take j 
certain order with certain property m his possession or 
under his management.'" Where the property is not in 
the possession or under the management of a 8a b- 
Inspector of Police the Magistrate has no authority to 
put him m posession of that property and direct him to 
harvest the crop, {^keuun^ J.) KUPAN 81NGH v. 
Emperor. 215 I.C. 152=11 B.R. 70=46 Cr.L. 
J. 13=17 R.J?. 110 =A.X.R. 1944 Pat. 213. 

" ■ "" ■ S . 144^l^au//rj of Magistraio^QussiioKS of 
titlo— Jurisdiction to decide on ta/ung measurements of 
property — Suit pending in Civil Court between parties 
‘^Magistrate assuming functions of Civil Court — 
Propriety, 

A Magistrate's jurisdiction under S, 144, Cr. P, Code 
is not a jurisdiction to assume the functions of the 
Civil Court, though he can decide questions of posses- 
sion and of rights of user by appropriate proceedings 
under Ch. XIl of the Cr. P. Code. He has no juris- 
diction to pass an order which is not limited in time 
but on the face of it purports to be of the nature of a 
perpetual injunction. He cannot decide disputed ques- 
tions of title to property by taking measurements, etc., 
especially when a civil suit is pending between the 
parties in the Civil Court. {^Dhavle, RAM NapaiN 
SaH V, PARM2SHWAR PRASAD SaH. 200 X.C. 776 
=8 B.R. 722=15 R.P. 28=43 Cr.LJ. 722=23 
P.L,T. 644=1942 P.W.N. 144=A.X.R. 1942 
Pat. 414, 

Procedure. 

Ss. 144| 145 and 147 — ProCedure^-^Duty of 

Magistraig‘^Prociedings under S, 147 — Dispute about 
right exercisable at particular seasons — Magistrate 
dropping proceedings after season was over without 
taking evi denee — Juri sdi ction — Revi si on , 

It is clear from the terms of Ss. 144, 145 and 146, 
Cr. P. Code, that whether a dispute is likely or not 
is a matter for the Magistrate but, where the Magistrate 
is satisfied that a dispute requiring to be dealt with 
under these sections does exist it is clearly necessary 
that he should proceed with the matter in accordance 
with the law and should not abuse the procedure by 
dropping the proceedings on an untenable ground and 
indirectly passing an order against one of the parties 
which he could not directly have passed without hear* 


ing ail thej evidence. In the case of a right exercisable 
only at particular seasons or on particular occasioas, it 
IS not cue law chat it is open to Magistrate, when such 
a dispute arises, to start a proceeding under S. 147, Cr, 

P. Code, not only to drop it when the season is over but 
in addition to pass an order against one of the parties 
which could only be properly passed after hearing all the 
evidence that the parties may desire to produce in the 
case. To drop the proceedings alter some time on the 
ground that there was no imminent danger of a breach 
ot the peace as the season was over., is not in the spirit 
of Ss. 144 145 and 147 and the High Court will 

interfere in revision and set aside the order dropping 
the proceedings. {^Dhavle, J.) DwaRKa SlNGH v, 

Jamuna SiNGd. 194 X .C, 793=14 K.P. 72=7 B. 

R. 860=42 Cr.L.J. 620=1941 P.W.N. 188=A, 
I.R. 1941 Pat. 281. 

Seope. 

— — *8. 144 — Scope~-‘Acts interfering with easement 
rights, 

A person U entitled to have the protection of S. 144i 
Cr. P Code not only when the act or measure cotU" 
plained of is such as will amount to an ofience when 
allowed to be completed but also when if completed it 
will furnish grounds for a civil action only, as for 
example, an infringement of a right of easement. 
{Akram and Pal, J f.) KASHID ALUDINA V, jlWAN- 

DAS Khemji. I.L.JR. (1942; 1 Cal. 488=204 i.C. 
370=44 Cr.L.J. 288=15 R.C. 538=46 C.W.N. 
136=A.I.R. 1943 Cal. 35. 

S. 144 — Scope — Acts interfering with indivi* 

dual rights, 

S. 144, Cr. P. Code, is not limited in its operation 
only to cases of possible breach of general peace of the 
district but contemplates also cases of interference with 
individual rights. {^Akram and Pal^ //.) RaSHID 
ALLIDINA V, JlWANDAS Khemji. I.L.R. (1942) 1 
Cal. 488=204 I.C, 370=15 R.C. 538=44 Cr.L, 
J, 288=46 C.W.N. 136=A.1.R. 1943 Cal 35. 

Ss. 144 and 145 — Scope — Breach of Peace 

likely about possession of land — Proper proceedings^ 

If there is a dispute likely to lead to a breach 
of the peace about the possession of land proceed 
ings should be drawn up under S. 145, Cr.P.Codc. 
If, instead, the Magistrate passes an ex 
parte under S. 144 Cr. P. (Tode and 

directs the police to reap the paddy, his order U 
absolutely illegal. (Henderson /.) Kaufada 
Roy V. Sunil K. Ghose. 198 I.C. 559=14. R.C, 
477=43 Cr.L.J. 397=45 C.W.N. 1090=A.IR, 
1942 Cal. 66(1), 

S. 145. 

Applicability. 

Attachment under See also S, 145 (4) Last 

PROVISO. 

Breach of peace. 

Compromise. 

Construction. 

Duty.of Magistrate. 

Effect of order. See S. 145 (6). 

Evidence. 

Jurisdiction, 
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ClVn:, CRIMINAL 

OR. R. COBig. (1J?98> S. 146-AppIlcaT)ility. 

Locus Standi to appiv. i 

Period of two Months See S- 145 (4) | 

Pfovtso. 

Possession. 

Powers of Court. 

Procedure. ! 

Proceeding's under. 

Revision. ' 

Scope. 

S. 145 <'4> proviso— Period of Two; 

l^foNTHs La-^t Proviso. i 

S. 145 (6). 

Applicability. * 

S. 145 — — Pisntite ho^'a > 

— ProCf^edtnQfc urtf^pr — im^T-np#>r Cr. P 

Code, Ss. 107, 144 /nd 145. 1942 P.W.N. 79. 

S, 145 — Fnt^ tnrfv 

ine that he did not intend to hrenk the peace — J( 
sufficient, 

^ Where each partv «tihmi tied that that partv ; 
did not intend to break the neare and nothlngf w'as ' 
said about the intentions of the other party. ! 

Held, that tho'^e two statements taken togrether i 
could not bf» held to establish the facts rennired 1 
bv 9. 14"^ Cr. P Code. (Edalev and Plank 1 
IT.) Tvakfndra Naray.4>t v. Samfd '^ t'nLT a ; 
208 I.C 215=45 CrX.J. 107=16 R.C. 338=A. ' 
I.R. 1943 Cal. 559.^- 1 

i 

Attachment under. | 

— S. 145 f4) — Aiichmeni under — Nature and 
purpose of — Attachment by Civil Court — Distinc- 
tion, 

One object of an attachment under S. 145 f4), 
Cr. P. Code is to keep effective control of the 
subject in dispute so as to prevent the eontestine 
parties from creatingr a breach of the peace in 
their attempts to pet physical pos«escion. A mere 
restraint on alienation would grenerally be of no 
use in preventing: a breach of the peace, and this 
is the object with which S. 145. Cr. P. Code, is 
enacted. The purpose of a Civil Court attach- 
ment is auite different from that of an attach- 
ment under S. 145 f4X Cr. P. Code. Attachment 
under the C. P. Code is a prelim?n:»ry step to he 
taken to make the property availahre for sale for 
the satisfaction of the decree. The purpose of 
the attachment is to prohibit the judgment-debtor 
from transferring: or chi^rg^ingr the property in any 
way. Such purpose is whoHv foreigrn to the scope 
of a proceeding: under S. 145 Cr. P. Code. The 
magistrate acting under S. 145, Cr* P. Code, has 
nothing to do with the title to the property and j 
is concerned with maintaining actual possess^'on 1 
with a view to prevent a breach of the peace, j 
(Maftohar Lall and Chatierjij JJ,^ VhW PispnpF- 
PFASAD SiNrH V, Radha KtsHrK. 21 Pat. 74?= 
205 I.C. 429=9 P.P. 233=44 Cr.IJ. 41^^ 15 F . 
P. 292s=ALR. 1943 Pat. 124, 
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CR, P. COBB, (1898' S. 145— Duty of Magistrate. 
Breach of Peace. 

— ‘ S. t45—^F-*'earh af fence — f iii-elik<^ad at time of 
drawing up tro<'ee(iin?c’-^Nerefs^ix for. 

’<! fh** A^a'^’«;frafe' chou’d he 

satic5pd tVjp of dra'<v»f5g’ np orcrepd i»“gs 

imdpr S. 14^, r‘r P. Code, ^hat ihrre wn?; then 
ex*«tin'^ a Pk^lihond fi-p hrea^'h nf the pc^ce 
arising from d'- 1 etv f en parfi*^« as to pos- 
cecsion of fhp t?ind iEd^ley and 

Phrk. TvAVrx-rF\ V^pavav ^AMFD 

A^oma. 700 TC 715=1^ P.C. 338=45 Cr.T .1 
107=AT.R. 1943 Cal. 559 

S. 145 — Preach of peace — Present fear — if 

neressnry for initiut’cn of proceedinj^^, 

S. 145, Cr. P Code re on ires fh ?t there n fisf 
a rrf'sppt ^rar +hat the d?^f ufe hat exists ?« ’ikety 
to ^ hT-f^arh of tfip pea re rVss p^oceed- 

?rgs pre t'-her r»^drr the ';e''f’or’ i H otiohof 
L-ifl nrd Ch'^i*er*i If') O-pTfiVAPAv/v P.aF 

‘^.ATY^nrn Ppasap. 70? I.C. 275=0 73 

=15 P.P. 168=44 Cr,L.J. 25=AI.R. 1943 

Pat. 44. 

Compromise, 

S. 145 — Compromise — F.fffct on tenancy rights, 

fPer Shirreff S. Af.) — The compromise in a 
summary inquirv into possession in a criminal 
Court could n t have the effect of deciding any 
nuestion of tenanry right TCor coidd it operate 
a«; estoppel. (Shirred S M and Saihe J. hf.) 
flARKFSHt’ ^'ATTTS. ‘1942 0 WhI (B.P)27= 
1942 O A. (Supp ) 25 = 1942 A W R, fRev.) 25= 
1942 R.D. 43=1942 A.L.J. (Supp.)4. 

Construction. 

S. 145 t'4') — Construction ^‘Hearing of par- 
ties” — Meaning of. See Cr, P. Code, S. 208^1)* 
1945 Jsr.L.J. 122. 

S. 145 (2) — Coftsiruciion-‘Land -If ifi eludes 

movable Property, 

The definition of land in S, 145 (2') of Cr P- 
Code cannot include the movable property such 
as the stock of medicines in a shop and so no 
order could he passed in respect of them. (Ghu’- 
lam Hasoft^ T,") Mahomfd Bfg v. Fhsan Beg. 
195 I.C. 236=14 R.O. 69=1941 O L R. 556= 
1941 O.W.N. 848 ^2^=1941 A.Cr.C. 149= 
1941 A.L.W. 749 = 1941 A W.R. fC,C.> 247=42 
CrX.J. 710=1941 O.A. 570=A.T.R. 1941 Oudh 
515. . 

Duty of Magistrate. 

S. 145 ^ — Duty of magisir at e acting under 

— Existence of adjudication of rights by Civil 
Court, 

hen there has been an adjudicatir n cf rights 
by a Civil Court, the disrtte i« st ar erd, frd the 
magistrate actirg vrder S. 145 Cr P Cede shculd 
maintain the right of the successful farty ard 
not allpw the otheFpaity to icagitate rights 
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OB.F. CODE (1S^8), S, 145— Evidence. 

already decided by Civil Court. (Vorke.J.) 
Makhan Lal 2/. Mangal. I.L.R. <"1943) All. 
150=1942 A.W.R. (H.C.) 361=1942 A L.W. 664 
=1942 A.Cr.C, 211 = 1942 A.L.J. 629. 

S. 145 (4 ) — Duty of Magistrate under. 

A Magistrate acting under S. 145 (4) of the Cr. 
P. Code has to decide the possession of the sub- 
ject of the dispute without reference to the 
merits of the claims of any party. It is not within 
his province to determine the title of the parties 
or the question whether the possession was foun- 
ded upon title or not. His only cancern is to see 
who is in de facto possession of the subject of 
dispute. The Magistrate is entitled to take 
notice only of exclusive actual physical posses- 
sion and has nothing to do with constructive 
possesion or joint possession. (Ghtilam Hasan, 
/.) Mahomed Beg %} . Ehsan Beg, 195 I.C. 236 
= 14 H.O. 69=1941 OL.K. 556=1941 O W.N. 
848(2)=1941 A.Cr.C 149=1941 A.L.W. 749= 
1941 A.W.R. (C.C.) 247=42 Cr.LJ. 710 = 1941 
O.A, 570=A,I.H. 1941 Oudh 515. 


CE.F* 00i>B (1898), S. 145— Jurisdiction. 

S. 145, Cr. P. Code is not ordinarily intended 
to apply to disputes as regards undivided shares 
in land or in the pt oducp^ of land especially when 
a CO -sharer is not a party to the proceedings 
When, in proceedings under S. 145, Cr. P. Code, a 
magistrate comes to the conculsion that the ap. 
plicant's pos^^ession is joint and not exclusive 
and th.at he would not therefore be in a position 
to make an order of exclusive possession in 
favour of any partv the proceedings can he termb 
nated under S. 145 (t). In other words where a 
magistrate is seized of proceeeings under S. 145, 
Cr. P. Code, and he cannot legally act under 
clauses (4) and (6) of S, 145, and the facts do 
not warrant the appHcation of cl. (5). he is en- 
titled to cancel his order made under^. 145 (1) if 
hefliinksfit. (Loho A. C. I a'»d Tfindanlj}] 
KopANMAt z/, Empfeor. I .L *R. /'1945) Kar78== 
221 I.C. 112=A.T.R. 1945 Sind. 110 

S. 145 (2)— ‘Jurisdiction — DisMite as to 

crops cut and oathered — If can he suhfect of prO' 
ceedings under section. 


Evidence. 

— S. 14S~-Evidence— Documentary evidence 
as apposed to oral evidence — Value of. 

In proceedings of the nature contemplated by 

S. 145, Cr. P. Code it is safer to rely, on the 
documentary evidence than on Oral evidence. 
(Lobo A. C. /. and Thadani, /.) Kodanmal v. 
Emperor. I.L.R. (1945) Kar. 78=221 I.C. 112= 

AJ. R. 1945 Sind UO. 

Jurisdiction. 


The word 'crops’ in S. 145 (2) Cr. P. Code, in- 
cludes both standing crop? and havested crops, 
S. 145 can therefore he invoked in respect of crops 
cut and gathered if there is a dispute relating to 
such crops. But the crops must unmlstakahlv 
be associated with the crops grown on the land 
in question. If the produce of the land has been 
removed and is wholly unconnected with and 
dissociated from the land in question, then the 
magistrate has no iurisdiction to deal with the 
matter under S. 145 (2). CLoho A. C,J. and 
Thndnni. 7.) Kimatrai v. Emperor. 

(1945) Kar. 72. 


S. 145 — Jurisdiction — Breach of peace not 

likely_ — Procedure to be followed. 

When once a magistrate has found that the 
dispute is not of such a nature as to cause a 
breach peace, all proceedings with regard to the 
property should cease immediately. The attach- 
ment. if any on the property should be removed 
and the party claiming possession or ownership or 
both of the property should be directed to the 
competent Civil Court. It is not proper to direct 
any particular party to file a suit. (Davies,) 
Hashim Au V. Emperor. 1940 A.M.L.J, 62. 


S. 145 — Jurisdiction— Decision on question 

of possession by Land Registration Court— 'If 
deprives Magistrate of jurisdiction to go into 
question of possession. 


A Magistrate has jurisdiction to proceed under 
S. 145, Cr. P. Code, notwithstanding there being 
a decision of the Land Registration Court as to 
possession.^ Even when the Land Registration 
Court has given a decision on the question of 
possession, a Magistrate is not incompetent to 
investigate the question of possession in a pro- 
ceeding under S. MS, Cr. P. Code. iFazl Ah, /.) 
Ram Krifal Sidbeshwar Singh. 196 I.C 469 
=14R.P. 203=8 B.R. 25=42 Cr.L.J. 876=1941 
P.W.N. 89=A.I.R. 1941 Pat. 516. 


S. 145 (1) — Jurisdiction — Dispute about 
undivided shares in land or produce of land'^ 
Nonjoinder of one cQ-sharer-’Effect--Proceduro, 


Ss. 145 and 146— Jurisdiction— Dispute as 

to land — Order declarinq two persons 
in possession of half of land — Subsequent dispute 
— Fresh proceeding under S. 145 — Magistrait 
attaching land being unable to decide possession- 
jurisdiction — Duty of Magistrate to maintain 
possession awarded under earlier order. 

took a settlement of a land measuring 45 
highas of land from the proprietors of a village 
and subsequently sold half of it (22abigbas) 
forming the northern half of it to R. Tn a dispute 
between these losses and the landlords on the one 
hand and certain persons on the other hand who 
claimed occupancy rights in the land, a proeeeu- 
ing under S. 145, Cr. P. Code, was instituted in 
respect of the entire area includiugthe 45bigba8» 
R and S were made partfe*’. An order was passed 
by which R and 5* were declared to he in posses- 
sion of the 45 highas. Six months later R com- 
plained to the Magistrate that .S' was attempting 
to dispossess him from the 222 highas which ne 
had purchased from him, The Magistrate after 
some inquiries drew up another proceeding under 
145, Cr. P. Code, .'5' pleaded in this proceeding 
that he had been in exclusive f ossession^ of the 
entire 45 highas, that the sale deed by him to R* 
was only benanii. The Magistrate was unable to 
decide who was in possession of the land in 
dispute and therefore attached the land under 
S. 146, Cr. P, Code. 

Held, in revision, (1) that the Magistrate btd 
no jurisdictipn to institute a sccQnd prgCic^oinS 
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CB. P. OODB (1898\ S. 145— Juridiction. 

tinkler 5>. 145, Cr. P. Code, rifter made an 

order in tlie earlier prorepdiner puttirir P in po«i- 
ses‘;ion of 22J bigl^as of land, he v/ac hound to 
matntahi him in po«:se?'?ior! of it; (2) that even if 
the earlier order he con«;trued a«t one pmtire both 
J? and 9 in joint poc<;e<;5ion of the 45 highac, it 
waQ the ^tagfistrate's duty to hind doth of them 
down until the matter was derided hv the Civil 
Court or settled hy arbitration. (Shf^arer T ') 
Pampaohya V. ST^mF<lHWAP Rat. IQ5 

T .C. 854—14 R P. 176=:4? Cr.T. T 791—7 B.K. 
982=22 Pat L.T. 731=A.IR. 1941 Pat. 667. 

S. 145 — Jt(ri<dicfiofi — Di.^pufe n.r to tmdi’ 

share in land or crops — Proceedings under 

S. 145 — Propriety. 

S. 145, C r. P. Code is not ordinarHv intended to 
appiv to disnutes as rpcrard- iindivif^ed shares in 
land or in the produce of land. thpre i«:. hrv.-- 
ever, a disnnte h'=‘t-wpet> co-owners of nnd’vidp^l 
shares amo^Gr them=:e1ves, ore of th^ ':harer«; tnay 
ask that he he put in joint pn‘:cp‘?cion with the 
others of the whole land. (Davis. C. /. and 
Weston, 7.) Tam Prr 'M'P ho K■HA^^ r'. ^tAHmurrn 
HassavSh^h. TLT?. no49'i TCar 120=202 

T. C. 617=15 -R.S. 55=43 Cr.LJ. 876 = A.I.F. 
1942 Sind 117. 

Ss. 145 and 147 — fnrtsdiciion— Dispute 

regarding right to receive offerings. 

Tf a dispute as regards the right to receive the 
offerings at a certain shrine centres round and 
depends upon the right to sit in a particular spot, 
the dispute relates either to the possession of the 
land or to its use. The cotjrt h^»s, therefore, 
juri' diction to make an order S. 145 or S. 147, Cr. 
P, Code (Pose J.') Abpul ATattp ?». AfA-noMrp 
Sahib. 1941 NX T. 110=195 T C. 122=14 R,N. 
37-42 CrXJ. 675=:AJ.R. 1941 Kag. 171. 

— S. 145 — Jurisdiction of Magisirate-^Local ! 
jurisdiction if necessary. i 

An order under S. 145 fl). Cr. P. Code can he i 
made onlv hy a A'^agistrate having local iurisdic- j 
tion over the land or water in dispute. fPeweotr. 
JD BaLTBAM V , PAUI.AT Stfch. T L.R. 1044 
Nag. 836=1944 N.L T. 508=720 I.C. 77=46 
Cr.L. J. 654=A.I.R, 1945 Nag. 56. 

i 

— — S. 145 fi') and — Jurisdiction — Order \ 

under 9, 145 (I ) — Cancellation under S. 145 (51—' ' 
Effect— Further order dividing crops— Legality ■ 
— Procedure. 

When once a Magistrate passes an order under j 
S. 144 (5), Cr. P. Code, cancelling a previous j 
order made by him under S. 145 (1) on the ap- : 
plication of a co-sharer, he has no further j 
jurisdiction to adjudicate upon the^ dispute bet- i 
ween the parties or upon the division^ of the 
produce of the proper^ other than to direct that I 
the produce should be restored, if it had been 
taken, to the possession of the person from 
whom it had been taken. When an order under 
Sdl45 (1) is cancelled under S. 145 (5), the 
parties must as far as possible he restored to the 
position which they occupied before the proceed- 
ings were started, not criy Yith repaid to the 
21 dj 1 ut Y ith ugaid tc the j reduce of the land 


CB. P. CODE (1898% S. 145— Possession. 

or ffs proceeds, Tf that he not PocsiMe, the pro- 
ceedc, tf tt'e produce had been sold, should be kept 
in tbe cuefodv of the Court and the partfeje rhovld 
he djrerfrd to se'^k redress of their grievances in 
a Civil Court. (Davis, C. J. and Weston, /.) 
Tam Bfavutto Kfan v. Mahomcp Hassak 
Shah. t.L R fl942'‘K'ar, 170=262 Tc 617 
=15 R.S. 55=43 CrX.J 876=A.r.R. 1942 
Sind 117. 

S. \4^—furitinfifln-^Scrpf of—Acfinn in tke 

ahence cf apprfkennon of breach of peace — Legality. 

GpperaVy It is n-^ the of the CrirripaJ Courts 

to ha^’-e anv+hfng to do with dicptifp^ Tflatin^ to pro- 
perty. However, if is its fonrttnn to prevent hrearhes 
of peace and breaches of peare Tpfsht he cansed by per- 
conc! who have a dispute with regard to property. S. 
145 and certain other serHorc of a llJce nature were^ 
therefore, inrorporafFd in the Code vifh the chfect of 
-nnhPng the C r?ir?naT Courtc to take suifaHe action in 
«nrh rfl«e«; to prevent hrearhec of peace. Pot the jorlt- 
diction thns conferred is a very limited one and 'S care- 
fnPv re«tric^ed to a prevertim of the afptfherded 
breach of peace. Before an order ic made under 80b- 
cec. of S, 145, the Maeictrate should he salisfed 
j that ♦here h an apprehenejon of a breach of the peace 
and he must state in writing the ’-ea«ons for his being so 
I satisfied. When he is not satis^ed 'hat there is an appre- 
hension of a breach of peace he has no jnrisdicttnn to 
nas« the order under the first sub-ceftf<sp <-)f 55^ 

P. Code, (l^crmn, /A MaHOMFD T<?HA0 v Vm- 
PTPOP. IL'R.ri944> All. 797=218 T,C. S87=r1g 
B A. *>1*46 CtT.TiJ. 504=19^5 A W R, (H.C ) 294 
=1944 A.L.W. 549«A I.B. 1946 All. 60. 

locus Standi to Apply. 

S. 145— T. ecus standi to apfh — Dispute Between 

tenant and sub-tenant— Right of landlord to apply for 
order. 

Where the dispute is between a tenant and his sah- 
tenants, the landlord i« not a nartv to the di.cpnte within 
the meaning of S. 145. Cr. P. Code. 8, T45. Cr. P, 
Code, is concerned with persons in ^actual*' possession 
in contradistTnction to “constructive*^ posjeefsion. But 
that does not mean that the landlord who is interested 
in the land and in hi* tenants hae no Urus xtandi to 
apply under 8. 14.5. There fs no legal ohjection to a 
Magistrate’s faking notice of a dispute merely becanse 
his attention was drawn to the dispute hv an ah<entee 
landlord. (Horwill. /I RatapAM PA8 PayaTT v 
Pamanna, 701 T.C. 477 = 48 Cr.I, U. 741 «16 B M 
350 = 1 942 M W.N. 377=55 T.,W 297 (91 = 1942 M* 
Cr.C. 97=A.T.B. 1942 Mad. 634 (1) «(1942) 1 MX*. 
J. 592. 

PoBSession. 

9. 146 — Possession contemplated hy— Nature of* 

The possession crntewplated under S, 145, Cr. P. 
Code, is not only actual possession but the exclusive 
I possession of the subject in dispute. There is no locm 
whatever for the application of the dectrine of joint 
possession under that section. The qu#stfon of joint 
possession or constructive ro.«ses5icn are both foreign to 
the scope of that section. {Ghulam Hasan, /.) MaBO- 
WIB BFG r. PH7AB PFG. 196 I.C. 2?e-^14 B.O. 
i 60*1941 OX.B, 666=1941 C,WU*U8 (2)=1941 
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CS. P. OODB, C189S) S. 145— Powers of Court. 

A Or.O. 149=1941 A.L.W. 749 = 1941 A.W.B (C. 
C.) 247=42 Or.L.jr. 710 = 1941 O.A. 570=A.I.E. 
1941 Oudh 615. i 

" ' — S. 145 — Possession of tenant — If possession of \ 
landlord — Dispttie between rival landlords — Tenant | 
not party to proceeding — Declaration in favour of land- j 
lord on basis of tenant's possession — If can he granted. 

There ia no warrant for holding that a declaration 
under S* 145, Cr. P. Code, cannot be given in favour of 
a landlord as against a rival landlord where his tenants 
were found to be in actual possession on the date when 
the preliminary order was passed. As between rival 
landlords in a case under S. 145, Cr, P. Code, the pos- 
session of a tenant can be treated as the possession of 
his landlord and a declaration may be granted in favour 
of that landlord even though the tenant is not a party to 
the proceedings. {ffabfeU, J,) Venugopal Muda- 
LTAP p . Neelakanta MudaLtajr. 220 I.O. 309^ 
1945 M.W.K. 104=58 L.W. 272=A.1E. 1945 Mad. 
255=(1946) 1M.L.J. S03. 

Powers of Court. 

— S. 146— Powers of Court — Matter in dispute — 
If can be referred to arbitration. Ahmad Ullah v 
SrtnIWAS JOSHT. [see Q.D. 1936-40, Vol. T. Col. 3330.] 
I.L.B. (1941^ All. 14=13 R.A. 304 = 1921.0. 16 = 
42 Or.L.J. 246 = A.IB. 1941 All. 42. 

Procedure. 

— — S. Procedure — Parties referring dispute to 

arbitration — Procedure to he adopted by Magistrate. 

S. 145 Cr. P. Code, no doubt contains no reference 
to arbitration proceedings; but there is nothing in the 
section to forbid the parties by mutual consent adopting 
any procedure on which they may agree for the amicable 
settlement of their dispute. If the dispute is amicably 
settled and no livelihood of a breach of the peace 
remains, the Magistrate can act under S. 145 C5) can- 
celling his previous order and staying all further pro- 
ceedings but if he does not do that the only alternative 
is to decide the dispute and pass order under S. 145 rb). 
Such an order must be based on evidence and the 
Magistrate before making it is bound under S. 145 r4) 
to receive all such evidence as may be produced by the 
parties. Tf the award is the only evidence tendered by 
either party, the Magistrate in accepting the award and 
acting on it can be held to proceed in accordance with 
S. 145 (4). But if before he dispose.s of the case a peti- 
tion is filed asking that evidence should be received and 
the dispute determined according to law, it becomes his 
duty to receive such evidence as may he produced, under 
sub'S. (4) unless he decides to drop the proceedings 
under sub-S. (5). {Rowland, /.) SUNDAR Gtr 
GosSatn TatiunaNDAN THA. 197 1 0, 491 = 8 
B.B. 226=43 Or.L.J. 172=14 B.P, 321=A.I.R. 
1942 Pat 289. 

"""'S. 145 (1) — Procedure — Preliminary order when 

police reports no apprehension of breach of peace — 
Legality. 

Where the police has reported in a case under S. 145, 
Cr. P, Code, that there is no apprehension of breach 
of peace, the Magistrate is not justi6ed in directing the 
parries to file written statements acting on the aflBdavit 
of the applicant and ignoring the police report. The 


OR. COPBt (1898) S. 145 — Proceeflings Pafiez. 

preliminary order could not be justified by any evidence 
subsequently taken after issue of notice under sub-sec. 
(1) of S. 145. {Bennett. /.) BiSRAM v. KaMTA 
Prasad. 1944 A.W.R. (CO.) 295=1944 O.A (0 
C.) 295 = 1945 A.Cr.O. 2=A.I.R. 1945 Oudh 62. ‘ 

S. 145 and 146 — Procedure — Action under S, 

146 (1), when can he taken — Absence of agreement as to 
delivery of property — Attachment if can he withdrawn. 

There are two steps in S. 145, Cr. P. Code, which 
have to be kept clearly separate by Magistrates, In the 
first place a Magistrate has to be satisfied that there is 
a dispute likely to cause a breach of the peace and if satis- 
fied he has to make an order onder S. 145 (1). Second- 
ly, if the Magistrate finds that there is a danger of a 
breach of the peace he has to decide which party was in 
possession and to hand over the property to that party, 
Tf as it often happens, he is unable to decide which 
party was in possession he is forced to take action under 
S. 146. The proviso to S. 146 (1) empowers the 
Magistrate to withdraw the attachment if he was satis- 
fied that likelihood of a breach of p^ace no longer exist- 
ed; but the problem w’ould still remain to whom he 
should hand over tbe property and for this no provision 
is made in S. 146. When once the matter has been 
agitated it is essential that the Magistrate should hand 
over the property to somebody and unless there is agr^ 
ment on this point, he must keep it attached until the 
question has been decided by a competent Court, 
{Plowden. J.) NttruL HaSAN v. MAJtDAN. l.L. 
R. (1944) All. 285=215 I.O. 45=45 Or.L J. 769= 
1944 A.L.W. 289 = 1944 A.W.R. fH.C.) 114=1944 
AX.J. 190 = 1944 O.A. (H.C.) 114=17 E.A. 64= 
A.I.R. 1944 All. 210. 

Proceedings Under, 

S. 145 — Proceedings under — Nature of— Addi'^ 

Hon of parties — fVeighing of evidence — Duty of Court. 

The inquiry under S. 145, Cr, P. Code, is in its 
nature a summary one and the proceedings cannot be 
held up till all possible interests are represented in tbe 
inquiry and hence the non-impleadment of some persons 
cannot vitiate the proceedings. In such proceedings the 
duty of weighing evidence regarding possession is 
reserved purely to the trial Court, (Misra. J,) 
MaH ADEO PRASAD W. RaM SaRAN. 220 I C. 418= 
46 CrLJ. 680=1944 O.W.N. 387=1944 A.Cr.C. 
43=1944 A.W R. (C.C.) 196=1944 O.A. (C.C.) 
196=A.I.R.1945 Oudh 12. 

S.' 145 — Proceedings under — Propriety — Special 

fudge finding property to he that of the debtors in 
Encumbered Estates Act proceedings. 

Where the special Judge has found in the U.P, 
Encumbered Estates Act proceedings that certain pto* 
perty belongs to the debtor applicant under the^ Act, it 
is not open to the opposits parties to agitate their claim 
except under S. 11 of the Act and hence initiation of 
proceedings under S. 145, Cr. P. Code, should not be 
permitted under such circumstances. {BenneiU /) 
IMTTAZ Ali Khan v . badr-Ud-Dtn. 19 Luck. 300 
=208 I C 472=16 P.O. 90=44 CrLJ. 789= 
1943 O.W.N. 299=1943 A.W.R. (C.C.) 81= 
1943 A.CrC 114=1943 O.A. (C.C.) 186= 

A.I.R. 1943 Oudh 410.^ 

■ S. \AS— Proceedings under — Velidiiy—Jaisd 
Possession— Dispute in regard to individual claims as 
revarsioneri. 
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CB. P. OODb ( 1898) .3 145— Kevision. 

Proceeilngs uncler S. 145, Cr. P, Code, cannot be 
justified in cases of joint possession of the parties. But 
where the parties are disputing only their individual 
claims to property as reversioners, there is no question 
of joint possession and proceedings under S. 145 could 
be entertained. (Rgnngttt /.) BiSRAm v Kamta 
PRASAD. 1944 A.WR. ^C.C) 295=1944 O A. 
(C.C ) 295=1945 A.Cr.C. 2=A.I.R. 1945 Oudh 
62. 

Revision. 

S. --Revi St on —Delay — Efftci of. 

The revisional powers of the High Court under S. 
439, Cr. P. Code, are discretionary and are exercised 
for the ends of justice, A party who waits for a year 
and allows the order initiating the proceeding under S. 
145, Cr. P. Code, tg go unchallenged so long, cannot 
thereafter be heard to complain of excess of jurisdiction, 
because the final order has gone against him, {hfano- 
h^rlal and Ch'iftgrji^ fj.^ ARAYAN OaS v 

Satyadeo Prasad. 203 l.C. 275=9 B R. 73= 15 
R.P. 168=44 Cr.L. J. 25=A.I.R. 1943 Pat. 44. 

— 'Ss. 145 and 439 — Rgvision — Scope’— Evidence 

— If can be ione into. 

The High Courts have laid it down as a rule of prac- 
tice that they will not go into the evidence in revision 
in a case under S, 145 unless it is necessary to do so by 
reason of special circumstances or by reason of the 
character of the error of law. {Dhavle^ /.) GOBAR-. 
DHAN DaSi/. SURESH CHANDRA. 203 l.C. 521 = 
9B.R. 91 = 15R.P. 180=44 Cr.L.J. 95=A.I.R. 
1942 Pat. 489. 

S. 145 — Revision — Scope of enquiry — Sufft’ 

eieney of materials for initiation of proceedings — 
High Court if can go into. 

Whether the materials on the record are sufficient or 
not foi the initiation of a proceeding under S. 145, Cr. 
P. Code, is entirely for the consideration of the magis- 
trate. The High Court cannot go into the sufficiency 
or otherwise of tho'e materials, (^.Manohar Lai and 
chatterji, JJf\ ShIBNARAVAN DaS v, SatYADEO 

PRASAD. 203 l.C 275 = 9 B.R. 73=15R.P. 168= 
44 Cr.L.J. 25=A.r.R. 1943 Pat. 44. 

Scope. 

S. 145 — Scope — Claim to posse.«sion of entire 

village — Order declaring party to be entitled to posses- 
sion of undivided share — Legality. MUTHUSWAMI 
THEVAR R a jar am PANDIAN. [sec Q. D. 1936—40 
Vol. r. Col. 2524.] 42 Cr.L.J. 67=13 R.M, 542= 
(1940) 2 M.L. J. 355. 

"""" —S. 145 — Scope— d^rder based on siatctnents to 

police not on record— ‘Legality , 

An order under S. 145, Cr. P. Code, which is to a 
large extent based on statements alleged to have been 
made to the police officers which are not on record and 
about which the persons who are alleged to have made 
them are not questioned, cannot be supported and must 
be set aside. (Lahshmana Rao^J,) Rajit z/. ABDTIL 
Rahim AN Sahib. 198 l.C. 16 Cl)=14 R.M. 429 
=43 Cr.L.J. 344=1941 M.W.N. 678=54 L.W. 
392 (1)?=:A.I.R. 1941 Mad, 751 (1). 

Q.D. It-m 


CE. P. COPE, (1898) S. 145 (4)— Provifo. 

S, 145(1) — Scope — Order directing parties it 

appear before another magistrate — Legality — Revision — 
Question of lattf—Hew poiKt, 

A magistrate drawing up proceedingc under S. 145 
(1) Cr. P. Code, should by his order dirf-ct the parties to 
appear before *his Court’. Tt is illegal for him to direct 
the parties to appear before another magistrate. Such 
an order is illegal and cannot be cured. The question 
of legality of such an order is a pure question of law 
and need not be raised before th^' magistrate himself 
andean be raised for the first time in the High Court 
in revision, from the order made after hearing the 
parties declaring a party to be entitled to possession. 
Xchatterfi. J.) PASX’nFVA SlNHA V. RAMSAROOP 
Singh. 24P.L.T.326. 

— — — S. 145 — Scope — Power of Magistrate to proceed 
under S 107 in=tpad under S,I45. See CR. P. 
CODE. S. 107. 1941 M.W.N, 960. 

S. 145(4 ) — Period of possession — Two months 

— Com put at ion . 

The tw^o months mentioned in the proviso to Cl. (4) 
of S. 145, Cr. P. Code, mean two months from the date 
of the preliminary order and not U’.o months from the 
date of the complaint. (Gkulnm Hasan,/.') MAHO- 
MED Beg V. Ehsan Beg. 195 I C. 236=14 R O. 
69=1941 O.L.R. 556=1941 O.W N- 848 (2^= 
1941 A.Cr.C. 149=1941 A L.W. 749 = 1941 

A. W.R. (C.C.) 247=42 Cr.L.J. 710 = 1941 O.A. 
570=AJ.R. 1941 Oudh 515. 

S. 145 (4) — Proviso — Period of two months — 

Computation of — Proceeding under S. l44, followed by 
proceeding under S. 145 — Starting point of period. 

Where the proceeding under S. 144 is intended to be 
no more than a fore runner of a proceeding under S. 
145. Cr. P. Code, the period of two months mentioned 
in the first proviso to sub-S. (4) of S. 145 should be 
counted backwards from the date of the order under S, 
144, as otherwise manifest injustice might result to a 
party forcibly and wrongfully dispossessed in this period 
; but more than two months before the date when the 
proceeding under S. 145 is actually drawn up. (Z>Af- 
vUi J-) Ooberdhan Das v, Surish Chandra. 
203 l.C. 521=15 R.P. 180=44 Cr. LJ. 95«9 

B. R. 91=A I.R. 1942 Pat. 489. 

• S. 145 (4), proviso — Party admitting absenee 

of possession for mere than two months prior to prelimi- 
nary order— If can he treated as being in possession on 
date of that order. 

A person dispossessed can be treated as in possession 
on the date of the preliminary erder under S. 145 (1), 
Cr. P. Code, only if he had been dispossessed within 
two months of that date. Where a party on his own 
: admission had been out of possession for more than two 
months before the date of the preliminary order, such 
party cannot be treated as having been in possession on 
the date of the preliminary order. In such a case the 
, opposite party has to be declared to be entitled to posses- 
, sicn until evicted in due course of law. {Happell, /.) 
Arunachalam GOUNDAN V. Chinnadofai. 220 
. l.C. 451=58 L.W. 207=A.I.R. 1945 Mad. 216 
=(1945)1 M.L.J.210. 

S. 145 (4) first ^tOVl%0—Tempcraty dispos- 

sessicn of person finder ex parte a dir under S, 144*^ 
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OE. F. CODE (1898\ S. 145 (4)— last proviso. 

Sub^tguent re-tntry afUr expirv of piritd of ordtr — 


of, 

If a person in posses'ion of property 
dispossessed by an ex 0artf order under 


CS. F. OODB (1898), S. 146. 


Is temporarily j 
S. 144. Cr. P. 


opposite party, is to substitute in its place an order in 
favour of the applicant. Possession should therefore 
be delivered to the applicant without any interference 
I or obstruction from the opposite party or in m his ten« 
Code and his application to set aside that order is dis- | 
missed only on the ground that the time for which the | ‘ ^ APr P^ 

order was m force has ah e ady expired, the re-entry into ; ^ f ACrC 0 A. 

possession by the person so dispossessed cannot be con- j Log U. W.JN. 76— AJ.K, 1943 Oudh 

sidered to he wrongful disp'-issession of the person vho } 

obtained temuoraiv pos'^ecsion under the pjrfe ordf^r { ^ ak fc\ r, • -r. . 

{Horwilh /•) PachayapPA Uhayan V. PONNA ! S. i45 (6> Possession— Possession 

Goundan 206 I C. 630=16 PM 28 = 44 


of well in 
entitled to eject 


Cr.L i. 517=.56 L W. 220=1943 M.W.N. 178= ' as Uespas.er-Order declaring Raiw-ay anthorily 
-- - --- ! in possession- If luPtiSed. HotcftaND RamChand « 


A.I.R. 1943 Mad 402- (1943) 1 MX. J. 259. 


-S. 145 (4) last proviso — Poiucr of t>ia^i Pirate 

-Seitlemeni of attacked hind to hi ^kest bidder — Le sca- 


nty, 

A magistrate attaching the subject of dispute under 
the la^t proviso to S l45 (4), Cr. P. Code, is competent 
to make suitable arrangements for the custody of the 
attached property. The right to attach carries with it 
the right to take the necessary steps for its custody and 
management. By attachment the land comes into the 
custody or control of the magistrate who has jurisdiction 
to settle the land to a highest bidder. Where in the 


Emperor, {see Q. d. 1936-40 Vol. T, Col. 2520 1 42 
Cr. L J. 27. ^ 


-S. 


146 — Attachment of pro^e*‘iy — Power of 
criminal Conrt to dispossess third per sons —Order of 
competent civil Court — Effect of— Power of criminal 
Court to deliver possession to successful party. 

When an order of attachment is passed under S. 1<16 
Cr. P. Code, the Criminal Court has power to take pos* 
session of the property, and further more during the 
continuance of such attachment in accordance with the 
terms of the section, can use its powers as a Court to 

presence of all parties the msgl^trate settles the attached! and snmmarliy eject a 

land with the highest bidder, that is a suitable arrange- : “<1 

^ ^ maatstra% | I^^icial power. The juridical possession based on at- 

" ' tachment under the section ends when the order of a 

competent civil Court has been pronounced, but the pos- 
session of the Court on behalf of the successful party, 
which originated by the judicial act of attachment, will 
properly continue even though the right to attach under 
the section has come to an end. Henceforward the 
Court can remain in lawful possession on behalf of the 
successful party and hand over its possession to it But 
the criminal Court when it is out of possession after the 
decision of a competent civil Court cannot use its judi- 
cial process to recover possession in order to hand it 
over to the successful party. It can u«e its judicial pro- 
cess so long as the attachment juridically subsists, but 
after that it cannot do so. /.I MAPHORAQ 

Amtrkhan. I.L.R. (1943) Nag. 752=238 IC. 
58=16 R.N. 88=44 Cr.L.J. 739=1943 N.LJ. 
369=A.I.R. 1943 Nag. 246. 


ment and is within the competence of the 
{Manok'ir lalf 'and Ckatterii, //.) NaNPKISHORE 
Prasad ^TNGH Raph AKTSKAv. 21 Pat. 743= 

205 I. C. 429 = 9 B.F. 231=^15 R.P, 292 = 44 
Cr.L.J, 414=A.I.R. 1943 Pat. 124. 

— S. 145 (4) last proviso and Relative 
scope — Powers of maj^istraie under — Attachment of land 
with crop— 'Power to deal with crop. 

S. 145 (8), Cr. P. Code, is quite independent of the 
last proviso to S. 145 (4\ S. 145 (8) is a special pro- 
vision for cases where there is cron or other produce 
which is subject to speedy and natural decay. There | 
maybe cases in which there is nn attachment under the i 
last proviso to S. 145 (4). and yet some order of the: 
magistrate is necessary if there is any crop or other pro- • 
dace on the land which is subiect to speedy and natural i 
decay. S. 145 (8) is primarily intended to provide for | 
such cases. If the land with the crop is attached, fke I 

magistrate has full power to deal with the crop apart i decisio i of Civil Court, 

from the provisions of S. 145 (8). {Manchar Loll and \ ^ j c? ^ tv ^ u 

Chatttrii, J/.) 'N ANriKI.'iHORE Prasad Sindh v, ■ A" orde- under S, 146, Cr. P. Code, can be 

RadhakiRHAN. 21 Pat. 743=205 I.C. 429=9 o;'‘y 'n the absence of an order of a competent Conrt 
BP. 231=1 5 PP. 292=44 Cr.L.J. 414=A.I.R. ^"8 “ between the parties to the proceeding;. 
1943 Pat 124 ' question of possession between the parties is 

; decided in a Civil suit in which the parties and lessees 

S. 145 Cey-Efffct of order— Persons on whom | under them have been impleaded, the drasion 

{HsUHdi»?-0,der of Magistrate set aside in and binding on them and there m 

p^ffeci, 1 J^oom in such a case for passing an order under o- 

146, {Kuppuswami Ayyar^ Jf) CHlNNAMMA NAI- 
Under S. 145 (6), Cr. P. Code, once a declaration has I CKEN v. RaMA HaICREK. 216 T.C. 9=46 Cr.Xj* 
been made as regards possession of the land it is, with- ' 104=17 R.M. 186=1944 M.W.N. 499(2)=A.I R* 
out using the words in the strict technical sense, binding \ 1044 Mad. 472=(1944) 2 M.L.J. 41 


“ S . 1 4 6 — Order under — V alt di ty —Matter cover' 


upon all persons interested therein. It is, therefore, for 
the person whether he be a party to the proceedings or 
not who disputes that possession to take proceedings in 
a civil Court The Magistrate can always maintain the 
order of possession by trking action under S. 107 
against persons interfering with that possession. The 
effect of an order of the High Court in revision setting 


" S, 146 — Temple trusteeship — Uspute as to— 
Receiver appointed for properties by M tsd strati’^ Stth 
sequent appointment of trustee hy Hindu Religious En^ 
dowments Board — Right of trustee to possession of pro- 
periiese, 

Pending a dispute as regards the trusteeship of t 


gsidean order passed by the Magistrate in favouy of the temple^ proceedings were started podcr S. 145. Cr. P, 
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Cede, and the Magistrate appointed a receiver under S. 
146, Cr. P. Code, and handed ovet the temple proper- 
ties to him til! a competent authority decided the dispute. 
Subsequently the Madras H ndu Religious Endo'^menta 
Board, after enquiry, appointed a person as the heredi- 
tary trustee of the temple. The latter’s application for 
possession of th^ prooerty and the income thereof was 
rejected by the Magistrate on the ground that a mere 
declaration that he was the trustee of the temple was 
not enough and that he should obtain also a declaration 
of his right to possession of the property. 

Held, that the applicant having been declared to be 
the trustee, the lands under attachment should he re- 
stored to him and the order of the Magistrate could no^ 
the --efore be sustained. iLahshtnnna i? v’, /.") SESH.a 

Reodi t/. Narastmha Rvddi. 1941 M.W.N. 767 
=AJ.R. 1941 Mad. 803 (2)- 

Ss. 146 (T) and XM—AppUeahilUy — Dispttte 

as to existence of *"1 iht eisttnent — Ma^i^iratt un'ible 
to dec: le — Procedure — Order attuchi-^g la -'d — LegiUfy- 

Where the question in dispute before a Magistiate is 
W’hether a right existed in the counter-petitioner to take 
rain water from the field of the petitioner through a 
bund separating the petitioner’s field from the counter 
petitioner’s field, the Magistrate cannot, after an inquiry 
under S. 145, Cr. P. Code, pass an order under S. 146 

(1) ordering attachment on the ground that he is unable 
to decide whether such right exists or not. The 
Magistrate in such a cas® should act under S. 147 which 
deals with disputes with regard to easements. Meielv 
because the Magistrate is not satisfied that either S. 147 

(2) or S. 147 (3) applies and Is unable to pass an order, 
either prohibiting interference or prohibiting the exercise 
of the alleged right, he cannot pass an order attaching 
the land, as such an order can only be passed where there 
is a dispute with regard to immovable property w’hich 
can be dealt with under Ss. 145 and 146. {Horsvilh Jf) 
CHFXfiAH PTLI AT V, R 4MT AH ThEVAR. 196 I.C. 
887=54 L.W. 314=1942 M.W.N. 424=43 Cr.L. 
J. 103=14 R.M. 326=AJ.R. 1942 Mad. 77= 
(1941) 2M.LJ.375. 

Ss. 146C1) and Competent court— 

Meaning of — Magistrate releasing property from ; 
attachment after decision hy trial Covert — Decisi'^n of , 
trial Court reversed on appeal — Maitsiraie^ if com-- 1 
peteni to pass order regarding property — Power of High | 
Court to pass order, i 

It is not at all necessary that the final Court of appeal • 
should be considered to be the competent^ Court within 
the meaning of the words in sub-S. (1) of S. 146. 
Therefore, an order of the magistrate releasing the^ pro- 
perty from attachment after the decision of the suit by 
the trial court is in accordance with law’, although an 
appeal has been preferred against that decision. The 
Magistrate is not thereafter competent to make any 
order regarding the delivery of the possession of the 
property if the decree of the trial court is reversed on 
appeal. Nor can the High Court pass an order under 
S. 561-A, Cr. P. C. which cannot be invoked to over 
ride an express provision of law or wXen there is another 
remedy available. {Soefi^ Jf) MaHOMEP ASHRAF 
KHAM V, AbpulRehman. 198 I.C. 490=14 R. 
Pesh. 72=43 Cr.L J. 384=AJ.R. 1942 Pesh. 11. 

— S. 146 (1 ) — Undivided share — in village — 

4tt<uMiiity» 


CB. F. CODE (1898), S. 147. 

The attachment of an undivided share in a village is 
not permissible under S. 146 (1), Cr. P. Code. (Zahsh* 
mana J) MrTHT’S.A?,!! TeVAK v. RAJA RAM 
Pandian. 1941 M.W.N. 703=A.r.R, 1941 Mad. 
744. 

S, 147 — AptlicaUIity and sc'pe — JOam on 

surplus lueir tank causing submersion of creps and 
damage to s ime — Order for remeval of dam— Further 
order that no suhmersi m -r damage to crops he caused 
hy putting ohstrucisoK — If fu dified. 

Where a person pu‘s up a or dem on the surplus 
wetr of a tank, resuming in the ob'-truction of the flow 
of w’ater and ‘submeri-l m c»f anothtr’s crops and damage 
thereto. S. 147, Cr. P. Code, is applicable and an order 
directing removal of the dam can be passed. But the 
Magistrate cannot fun'h'.r direct that the party shall not 
cause any ob>truCtirn to the flow* of water from the tank 
w'bich woul I the subinei ‘-ion of and damage to the 
crops of the party. Su :h a direction is beyond th« 
^cone of S 1-17, Cr. P. Code. ^Jakhmana RaOf /.) 
THOOVGA PERT^VAL OOHNPAN. 1951. 

C. 606=42 C- L J. 780=14 R M. 240=1941 M. 
W.N. 481 = A I.R. 1941 Mad. 752. 

S. 147 — Costs — Subsequent order for — Legality, 

Where there has been no otder as to costs in a deci- 
sion under S. 147, Cr. P. Code, the award of costs by a 
subsequent order cannot be supported. (Jjihshmana 
Ra ^ ThOOvGA Vvt.AN FE'-’UMAI. GOUNDA’^. 
194 I.C. 32=13 R.M. 768=42 Cr.L. J. 518=1941 
M.W.N. 63=14 R M. 240=53 L.W, 66=A.I.R 
1941 Mad. 374=(1941) 1 M.L.J. 43. 

— — — S. 147 — Order directing Police to maintain 

quo— [f atiihorises them to demolish wall and 
reopen drain. 

On a complaint that the next door nighbeur of the 
complainant \va« about to c'.ose a drain through which 
the complainant had been in the habit ol discharging 
the rainwater from his house, the Magistrate directed 
that a proceeding under S. 147. Cr. P, Code, should be 
instituted and also made the following order : “Local 
Police to see that the status quo is maintained.” The 
Police went to the spot, demolished the wall constructed 
over the drain and reopened the drain. 

Held^ that the Magistrate had not authorised the 
Police to do what they did, and even if he had so autho- 
rised them it is very doubtful if his order would have 
been a proper and legal one. {Shearer, J.) SuKAR 

Sao V, Emperor, 7 B.R. 945=195 I.C. 593=14 
R P. 150=1941 P.W.N. 620=23 Pat.L.T. 232= 
42 Cr.L. J. 753=A.I.R. 1941 Pat. 560. 

“S. 1^1— Order for drawing up proceedings 
drawn up in form of final order hy mistake— Adi ourn^^ 
menis and addition of new parties — Fresh proceedings 
and notices ordered on discovering mi stake— Proceedings^ 
when deemed to have keen instituted. 

On the 14th May, 1940, u Magistrate passed an order 
for proceedings to be drawn np under S. 147, Cr.P.Code 
directing both parties to appear on a certain date and 
put in written statements The clerk responsible for 
drawing up the order adopted in part by mistake the 
form in Form No. 24 of Sch, V of the Code with the 
i result that a final order in the form required in S. 147 
' (2) was drawn up. The case was adjouined from time to 
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time and farther nerfons were added as parties. The 
attention of the was th^^n rJrawn to the error 

in theori^er ns drawn nn and/^n 12fb Tuly, the Magistrate 
ordered fresh proceeding's and fresh notices to issue 
upon both parties. 

Held^ that on the faetc of the rase the proceedings 
must be deemed to ha ve been in^tUnted on the 14th 
May, and not on 12th Inly, and that they mnQt he 
deemed to be so even as regards the persons who were 
added subsequent !v. {T.f^dge and Ror^urf^h^ 

Motaheduddin Mia v. Hart Prasanna. 46 C.W. 
N. 313. 

S. 147— Rental — caused f>?‘tson not 

party to proceedings — Order for remora f — If can he 
passtd^ 

An order under S. 147, Cr.P. Code directing the 
removal of an obstruction, such as a dam across a water- 
course obstructing the right of another to the user of the 
water, cannot be used when the person who has canned 
the obstruction is a oerson not a party to the proceedings 
and who is not on the record. {Lah^hn>rr*in /.') 

MaHAT.AKPHMT NaTPTT 7/. '=iATVA\T. 1 . 0 . 134= 

14T?.M.356 ri>=43Cr.L T 136 = 1941 M.W.N. 
764=A.I,R. 1941 Mad. 939. 

— S. 147 (2) — furisdiefion — Order directing 

rtmoval of wail across way — Legality. 

While it is one thing to make an order prohibiting the 
doing of an act it is another to order the doing of an 
act S. 147 (2), Cr. P. Code, allows the former but does 
not allow the latter. So far as future acts are concerned 
the Magistrate has power to issue an order, but he has no 
power to issue an order in respect of something which ha** 
already been done. A right to user or a right of way which 
is not a public highway does not necessarily include, as an 
ordinary incident, a right to remove an obstruction, such 
as a wall placed across the way. A magistrate there- 
fore would be acting beyond jurisdiction if he directs the 
removal of a wall in his order under S. 147 (T), Cr, P, 
Code. (Sinha and 7/.) SiTARAM S7. FaIYAZ 

HUSSAIN. 1944 P.W.N. 321. 

S, 147 (2) — Mandatory order — If can he 

modern 


CR. P. COBB. (3898') S. 154-Plrst inforaation 
Peport. 

— S. (Z'^—Dietv of Magi sfr'iSe— Duty to hear 

parties before making order as to costs > 

There can be no doubt that a Magi<t -a*-' makini? an 
order g<? to co<5t<5 nnd<=»r R, 143 Cr.T* C ' ’e nntrht to 
hear the parties, though the fgrmc of the certion 
uiqlce it neceesarv that such a hearing chonld he given 
When a full hearing upon the matter has been given hy 
the Court, nothing t^iyther is nereR«:arv. (T.nho ani 
TvaMf fr) CARI^ARSTNC TTaFTZ A RmT. A7T7 
TJ,R. rig44) Kar. 204=217 I C. tQQ=:46 
CrX.J. 240=17 R.S. 92=A.I.R. 1945 Stnd 3. 

S 148 f 3'^— / urf f diction t-* anf jrd ef*di — ^ue* 

^ftrnr of *nag;s^>'afe whn M^sed order under Ss. 145 /# 
147 — Ord^r ns to costs — Legaiifv, 

A sncre<!«5nr to tb#^ -magistrate who passed an order 
under Ss. 145 t-o 147. Cr. P, Codp, cannot pass an 
order as to costs under S, 148 ('3V although, there 
hping no time limit laid down in S. 148 fS'l, there |s no 
obiection to an order as to costj? be'ng passed on a 
subsenuent application, (fforitilj, /.) PagawanpaS 
^'to^PA^rAP ft, MtihaMMAD OatsTT pn-WTH?g 

T.L.P. aQ44> Mad 144.=208 T.C. 321=16 P.M,' 
2';i~:44 Cr.T.T. 778- 1943 MW.N. 2?6=.«f^ L. 
W. 223=A.T.R. 1943 Mad. 478= (1943) 1 M.L. 
J. 319. 

— S. 148 (Zd^^Soepe — Costs ineurred By Mngis* 

trot e in waking order under .9, 145 (4 )— fiyr 
fioyment By hoik parties — Legality, 

S, 148 C3\ Cr. P. C. is not limited to a'case where 
one of the parties is ordered to pay something by way 
of costs to the other party. The terms of the section 
are wide enough to cover all cos+s, and clearly cover all 
costs incurred bv a Magistrate in making an order 
under Sec. 145 (4) of the Code. The Magistrate has 
therefore power to order both parties to pay equally 
certain .sums bv way of remuneration to a person 
ftppointed bv the Court as manager of the propertv in 
dispute. CLaho and Tynhit, //.I 'nARRARSTKG v, 

ttaft;?: abdttl Aziz (1044) Kan 204= 

217 I.C. 199=46 Cr.L. J. 240=17 R.S. 92=A.T. 
R, 1945 Sind 3. 

S. 154— First information report. 


A Magistrate acting under S. 147 (2), Cr. P. Code, 
can make an order prohibiting the doing of an act but 
cannot order the doing of an act. He has, therefore 
no power to issue a mandatory iniunction directing the 
removal of an existing obstruction. (Derby fkire, C.J. 
BartUy„ Nasim AU Lodge and Pal, //*) Hem Chan- 
UR A BANICRTT V, ABUTTR RAF AM AN I.L.R. ('1942)' 
2 Cal. 7 5=199 T.C. 297=14 R C. 535=75 C T., 
J. 100=46 C.W.N. 452=A.I.R. 1942 Cal. 244 
(F.B.') 

'S. 147 (2) — Mandatory injunction — Power of 

Magistrate, 


Admissibility. 

Case reauiring sanction of local Govern. 
Rvidentiary value. [ment. 

What may constitute. 

S. 154 — First information report — AdmissiMti’ 

iy in ttjidenee against informant or maker, 

A first information report recor'^ed with al!^ the 
formality required bv law, is admissible in evidence 
against the maker or informant. It is not a confession. 
(Davis, C,J, and O* Sullivan, J,) GOPAL PA8 v. 

Eaipfpor. I.L.R. (1944) Kar. 456=A.I.R. 
1945 Sind 132. 


S. 147 (2). Cr, P, Code, empowers the Magistrate in 
a proper case, to order a person to do something or in 
other words, to direct a mandatory injunction. 
(Skemft^ /.) GhttMANBA SINOH v. EMPFROR* 

195 I C. 10 =14 R.L. 27=42 Cr.L.J. 651=43 
P.L.R. 166=A.T.R. 1943 Lah. 210. 

S. 147 (2) — Mandatory injunction — Power oi 

Magistrate. BadrtdaS Agarwalla t/. Sohan Lax 
^SWAL. [see 0 . P. 1936— ’40 VoL I, Co). 2534.1 
91 I.C. 171=13 R.C. 217=42 CrXJ. 94. 


S. 154 — First information report^Evideniiary 

value. 

The first information report is not a piece of substan- 
tive evidence. Its chief purpose is ro acquaint the 
Court with the case which the prosecution has set out 
at the earliest stage and the statement is admissible, 
merely to corroborate or contradict the maker thereof. 
( Manohar Lall and Fowl and, //.) EmPFPOR 
PUBAT. 396. I.C. 852=21 Fat. 153=43 Cr.LJ. 
90=8 B.R. 12S-J4P.P.2JQ=A.I.P. 1542 TM. 
U3. 
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— Ss. 154, 156 aad 197 — Firsi informa-tiom 
report — iase requiring Local Government's sant,ttt,n — 
Power of Magi strait to cancel such report and stop 
police investigation till sanction is obtained^ 

A magistrate has no power to order that the first 
informaiioa report of a cOj^nisabie olience — ot wnich a 
Court cannot take cognisance under S. 197, Cr. JP. 
Code, without the sanction of the Local Government-- 
Should be cancelled and investigation by the police 
stopped till such sanction is obtained, {Derbyshts’e, C.J* 
and Lodge^ /.) LEGAL REMEMBRANCER, RENGaLT', 

Hamid. L.UR, {i9H) 2 Cal. i83=:A.I.iC 1945 
Cal. 385. 

S. 154 — First information report — Evidentiary 

value. 

The first information report cannot be relied on as a 
piece of substantive evidence. It is merely a piece ot 
corroborative evidence or a piece of evidence which 
may be considered for the purpose of ascertaining 
whether the story told in court is dicferent from the 
story told at the time when the first information was 
lodged. {,Khundkar and Sen^ JJ.) PaNCUU tiHEIKH 
z/. LmPEror. 2l0 I.C. 17=16 K.C, 436=45 Cr.L. 
J. l70=A.I.H.i943Cal6l2. 

S, 154 — First information report — Evidentiary 

value. 

Ordinarily, the first information report is proved by 
the prosecution for the purpose ot corroborating the first 
informant. It may, or course, be used by the defence : 
under the provisions of S, 145 Evidence Act. In such 
cases the hrst information report cannot be treated as 
substantive evidence. In certain cases, it may conceivably 
be treated as substantive evidence, for instance, in a ' 
case in which the first informant had died as a result ot 
an attack on himi in which case the first information , 
report would be admissible as substantive evidence i 
under S. 32, Evidence Act. But this section has no 
application where the first informant disappeared 
almost immediately after filing the first information ^ 
report and was not therefore available as a witness ! 
when the case came on for trial, and there is nothing to , 
show that he is dead. {Edgiey and Lodge ^ JJ^) ' 
INCHAN V, Emperor. 210 1.C, 322=45 Cr.JL.J. 
210=16 R.C.446=A.I.R. 1943 Cal. 647. 

- S. 154— information report — Evidtn. 

tiary value. 

The first information report is not ordinarily sub- i 
stantive evidence. It is merely a previous statement i 
which may be proved by the prosecution for the purpose s 
of corroborating the first informant and may be used by ; 
the defence for the purpose of contradicting him. If it ' 
is desired to use any statement contained in the first ! 
information report for the purpose of contradicting the j 
first infoiraant, it is essential under S. 145 of the ; 
evidence Act that the attention of the witness should be | 
drawn to those parts of the document which it is intend- | 
ed to use for the purpose of contradicting him in order | 
that he may be given an opportunity to furnish a suitable j 
explanation with regard to the alleged contradiction . | 
The requirements of this section are not met merely by j 
asking him whether,,he made some other statement to 
the police. The first information report cannot be used 
for the purpose of discrediting the witnesses other than 
the first informant. To use it in this way is in effect to 
treat it as substantive evidence. {Edgiey and Sen^ JJ,) 
Emperor v, rahenuddin Mandal. I.L.R. 
(1943) 2 CaL 381»217 I.C. 158=46 Cr.L. J, 199 
^11 l69=AiIJR. 1944 Cal.323. 


OR. P. CODE, (1898) S. 164. 

S, inf or mation report — Evidentiary 

Value, 

A first iaformacioa report is an important document. 
It is entitled to conaideration along wiin other evidence 
and circumstances oi tnc case, but can never be treated 
as a piece ot substantive evidence, its absence in a 
case under S, 32i, 1, R, Code, would be no ground to 
:arow out tne case. {fFhomas C.J,) MaHadEO v. 
Ram Kuber. 1943 O.W.N. 3x9=1943 A.W.R. 
CC.C.) 86=1943 O.A. ^C.C.) i9o=2U9 I.C. 114 
=1943 A. Cr.C. 123=16 R,0, 101=45 Cr.L.J. 
75=A.X.R.i943 Odda 451. 

— -S. 154 — First information report — Etideniiary 
value. 

The first information report cannot be used to corro- 
borate the depositions of tiie witne&sc* relerred to in it, 

( Hartley ana Anram^ JJ,} ABbUL LaTAP V, EMPEROR 
19o I.C. i39=42 Cr.L.J. 871=45 C.W.hJ. 763 
=A.i.K. 1941 Cal. 533. 

Ss. 154 and 162— F I rst i n/ormati on report-^ 

iVhat may consiitute — tstaiement i( tails under S, 154 

i‘r o . 102 — Question of fact. 

Where mf Jimation wiiicn it first given to the police 
is ot buch a vague and indeanite character that it can- 
not be treated as coming under 8. 154, Cr.F, Code so 
as to make it incumbent on the otlicer in charge of the 
police station to start an investigation ana he may 
reasonably require more information before doing so* 
further information given to him m such circumstances 
may fall within 8, 154. it is a question ot fact in each 
case whether a statement made to a police otfacer in the 
course of investigation comes under 8. 102 or is made 
by way of conipiamt to commence an investigation 
under 8. 154. {,-igarwaU JJ QamrUL HaSan v. 
Emperor. 197 i.C. 121=43 Cr.L.j. 115=14 R. 

0. 280=1941 O.A. 843=1941 O.W.H. 1166= 
1941 A.W.K. CC.C.) 322=1941 A.Cr.C. 247«A. 

1. R. 1942 Oudh 60. 

— Ss. 154 and 162 — First information — Teli» 
pnone message — Subsequent statements — A'aiure of. 

Where a station writer receives a telephone message 
as to the commission of a cognizable olience, it might 
be recorded by the writer as a first inf oi maiion report 
and he himself might sign it, as the first information 
report may be merely hearsay and need not necesBarily 
be given by a person who has had first hand knowledge 
of the facts. All subsequent statements made to the 
police are statements made during the course of investi- 
gation and inadmissible under 8, 162, Cr« P. Code, 
Any such statement cannot be put in as a first informa- 
tion report. {Uoberts^ C,J, and DunhUy^ J,) 8hwE 

Pru V, The King. 1941 Rang, L.R. 346=197 
I.C. 350=14 R.R. 118=43 Cr.L.J. 157=A.IJEL 
1941 Rang. 209. 

- S. 154 '^Statement to o^cer in charge of pdtiee 

outpQst'^vaiue of. 

It is the custom in Sind, where distances are so 
great, that it is not possible to establish police stations 
in remote places, to establish police outposts. These 
outposts are not in charge of police officers within the 
[ meaning of 8. 154, Cr. P. Code, and the police officers 
S are not therefore, formally empowered to record first 
j information reports. Although a statement made by a 
1 first informant to a police officer at such an outpost can 
' be admitted as evidance for the purpose of corroborat- 
I ion under S. l57, Evidence Act, as can be a first infor- 
I mation under 154{ Cr. F. Code It cannot be ipven 
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the same weight. i^DavtsC.J, and O* Sullivan y.) 

Bmperor Kaku Mashghjl. I.ir.R. (1944) -Kar. 
123=212 I.C. 467=45 Cr.L. J. 650=17 R.S. 1 
=:A.I.R. 1944 Sind. 33. I 

S. 155 1.2) Prohibition under — Nature of. j 

Emperor v, Thakuri. [strf q.d. i956— "4 u vol. i, ' 
Col. 3330.J 16 Luck 55. ' 

- "" " ■ " " " Ss. 156 and 157 — Police investigation --First ! 
informaiton report — If condition precedent. 

The receipt and recording ot an iniormation report is : 
not a conauion precedent to the setting in monon of a ; 
criminal investigation. Tnere is no reason why tue i 
police. It m possession through their own RnowleUge or | 
by means o£ credible through informal mteiligence 
which genuinely leads them to the beiier that a cognis- 
able ottence has been comniitied, should not ot tneir 
own motion undertake an uivestigation iiito the truth ot 
the matters alleged. {Lord r'urter.) EmPEKOR v. 
KHWAJA NA21R AHMED. 71 l.A. 203=1. L.R. 
(1945) JUah. 1=1945 F.L.J, 48=1945 O.W.N. 
127=11 B.R. 180=47 Bom.L.K. 245=217 l.C. 1 
=26 P.L.T. 56=46 Cr.L.J. 413=17 K.P.C.51= 
80 C.L.J. 19=1945 A.L.W, 288=1945 Q.W.N. 
258=1945 A.W.K, (P.C.) 21=1945 A.Cr.C. 134 
=1945 M.W.N. 49=1945 A.JL.J. 47=58 L.W. 57 
=49 C.W.R. 191==AXi<. 1945 P.C. I8=a945) 1 
M.L.J. 86 (P.C.) 

S, 156 {^3)-^Order directing potice investigation 

after issue of process — Legality,, 

S. l56 (3), Cr. F. Code, applies only to the stage 
before the issue ot process ana cannot apply to a case in 
which the Magistrate has already issued process and ’ 
summoned the accused. After the process has been I 
issued, the Magistrate must proceed in accordance witn 
Ch. 2l, 8. 252 and the tuilowing sections which are 
mandatory and which provide that the Magistrate shall 
proceed to hear the evidence. An order directing police 
investigation under S. 15 d (3) alter the isaue of process I 
is therefore, without jurisdiction, {young, C, /. and 
Sale, J,) KEHR blNGH t/. Kirpal Kauu. l.L.R. 
a943j Cah. 726=202 i.C. 609= IS RX. 154 = 43 
Cr.I..J. 865 = 44 P.JL 
256 . 

S. 156 (,3) — Scope — power of Magibiraie to | 

refuse to take cognizance oi oftence on presentation of ' 
complaint — Duty ol Magistrate on presentation of com- i 
plaint. ShaHDaD Gadai v. Emperor, [see Q D 
l936-’46 Vol. I, Col. 3331.J 19l 1 X. 4U0=13 R 

S. 161=42 Cr.L.J. 162 

S, 162. 

Applicability. 

Complaints during investigation. 

Confessional statement of accused. 

Copy of statements. 

Duty of investigating officer. 

Evidence of identification of stolen pro* 
perty. 

I dentifi cation parade. 

Index to map prepared by investigating 
officer. 

List of stolen property if “statement.** 

Police diary. 

Scope. 

Statements. 

Voluntary report by accused after F. I. R. 

„ Appncabitity — Departmental inquiry. 

Where the proceedings are only a departmental inquiry 
and not an investigation under Chap. XlV of the Cr. F, 


R. 40l=A.i,R. 1942 Lah. 1 


Code, S* l62 of the Cr, F. Code has 
{Thomas, C. J.) jAGDlSH NARAIN v, 

197 I.C. 27 7 -:ig41 A.Cr.C. 315=43 < 

=14R.O. 298=1941 A.W.R. (C.C.) 

O.A. 947=1941 O.W.N, 1255=AJ 
Oudh. 163. 

— — S. 162 — Appiicabiiiiy — Procedure under 
Ch,VIJi — Previous si ate me ms of Witnesses recorded by 
Police — Right of accused to copies — Refusal to grant— 
/ rregui art ty — R/fect, 

There is no reason why S. 162, Cr. P. Code, should 
not apply or should not be followed in security proceed- 
ing:. under Cn. Viii lu view of the tact that 8. il7, Cr. 
V„ Code, lays down that as far as practicable sach 
enquiry should be conducted in the manner presctibed 
lor conuucuiig trials and recording evidence in warrant 
cases. But when there is a cognizable case that is being 
tried, whicii had been preceded by an investigation by 
the ponce m which the scaiements of witnesses for the 
piosccuiioh had been recorded, either before the 
initiation of the proceedings or during the progress of 
the proceeaihgb, the accused are eaUtied, under S. 145, 
Evidence Act, to croas-examme the prosecution Witnes- 
ses thereon, and thcieiore to be given copies thereot, 
and the refusal by the magistrate to afford tne accused 
persons copies of those statements and to cross-examine 
Che prosecution witnesses thereon must be held to be an 
Irregularity whicn has prejudiced the accused, hacii 
irregularity Can, however, be remedied by the Sessions 
Judge under the powers he has under S. l23 (.3), Cr. P. 
Code, and it is not necessary that the proceedings snonla 
be quashed on tnat ground and a re-tnal or re-hearrng 
ordered. Under 8. l23, it is open to the Sessions Juage 
to send back the proceedings witn the necessary diiec- 
iions m that benaif. {Lobo and IVeston, //.) EmPEKOR 
Kasulbux. I.L.R. (1942)Kar. 2b2=205 i.C. 
322=15 K.B. 136=44 Cr.L.J. 378« A.l.K. 1942 
Sind. 122. 

— - ■ S. 162 — Cvtnplaints during investigation prt> 
f erred oy persons concerned with reference to fresh 
instances of embezzlement — Admissibility in evidence. 

The admission in evidence ot fiesh complaints to the 
investigation oftLCer preterred by persons concerned With 
lefercnce to fiesh mtances of embezzlement, merely for 
tnt purpose ot showing now frtsh instances uf embezzle- 
lueiit came to be investigated is unobjectionable, buch 
complaints cannot be said to be statements coming under 
5. 102, Cr. F, Code, which would be inadmissible in 
evidence. (JVauswortA and Shahabuadtn, JJ.) bWAMl- 
i^a'IHar, dn re, 58 L, W. 262=1945 M.W.N. 361 
12)=A.1.R. 1945 Mad. 284=U945) 1 M.L.J.449 

S. 162 — Confessional statement of accused 

recorded by Folicc Officer and attested by witnesses lead- 
ing to discovery of articles — Admissibility in evidence. 
dee EVIDENCE ACT, 8, 27. (1943) 2 M.L.J. 293, 

S, 162— Copy of statitnents — Accused's right to 

— Entry in diary summarising conclusions of invesd^ 
paling officer — Accused, if eniitUd to copy, 

Id^tEdgley, -S. l62, Cr.P.Code, provides that sub- 
jeet to certain important restrictions winch appear from 
the language ot tne section itseif , the accused has an 
absolute rignt to obtain copies of statements made by 
witnesses during the course of the police investigation. 
It is immaterial whether the statement is recorded in 
the actual words of the witness, and it is sufficient if it 
is written in the diary merely in the form of a memoran- 
dum. At the same time, tne section only applies to the 
statement of a witness, which ha# been reduced to 
writing by thi inTestigatlng offictri and the Court would 


no bearing. 

Fmperor, 
'f-LJ. 139 
358=1941 
.R. 1942 
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oa. P. 0 DDa, (1898) S. 132. 

be jastiiieci in refasing thj copy of an abstract of tbe 
stawjiencs ot several w’imesses prepared in sucfa a way 
that It was not clear wnac eacn Witness was supposed to 
have said. Sunilarly, tae Jeieace woald not orJinaniy 
be entitled to a copy of an entry in tne diary wnicn 
merely summarised cne conclusions at waicn tne lavcsii- 
gating olficer had arrived after exauiiuing a particular 
Witness. {£J^ky and Uoxburih^ JJ*) HERA-viliA 

Lal Ghosh v. Emperor. 220 I.C. 237—78 C.L 
J. 217=A.X.R. 1945 Cai, 159. 

" "S. 162 — Copy of statfments — Application for — 

Propir time — Cases triable by Cuiirt ot Sessions, 

Per Edgley^ J, — I'ne proper time to make an applica- 
tion for copies of statements maae to the police is as 
soon as possible after suitable steps have been taken to 
secure the at tendance in Court oi tne prosecution 
witnesses. In cases triable by the Court of Sessions the 
accused would be W'eli ad vised to make the requiste 
application at the proper lime in tne Court oi the Cuin- 
mming Magistrate but, if he fans to do th.s, i: \^ouiu 
not be to ms interest, noi would it be warr miicd by idW, 
for him to postpone his appiication until tne ’.Vitness nas 
entered the wiiness-box or is on the point of oeing cross- 
examinea. {JSigiey and Soxourgki JJ>j HeramBa 
Lal Ghosh v . Emperor. 220 X.C. 237—78 
217=A.I.R. 1945 Cal. 159. 

S. 1^2— Copy of witness's statement — Appiiza" 

tioH for — Who* to be mads — Duty of Court to grant 
copies. 

The proper stage at which to apply for a copy 
of a witness’s statement made under S. 162, Cr, 
P. Code, IS at the beginning oi the cross-exa- 
mination of the Witness; and if an application be 
made at the stage by tne accused's counsel, 
the Magistrate is bound to grant the same* But 
the examination of the witness need not be held 
up as m practice the Court reads out tbe rele- 
vant part of ihe statement or the counsel fur 
accused is allowed to look in to the diary. Copies 
are also granted in advance in practice. Some 
co-operation between the counsel and the Court 
is necessary to make S. 162, Cr. P. Code, work 
smoothly, {HorwiUt J.) Subbaramiah, In re, 
205 I.C. 632=15 R.M. 920=44 Cr.B.J. 400=55 
L.W. 223 Clj=1942 M.W.N. 595=A.I.R. 1942 
Mad. 451=a942; 1 M.L.j.489. 

— S. 162 — Copiss of statements — Refusal to grant 
— Legality of conviction — Recorded statements destroyed 
by police. 

Courts will be compelled to quash the convic' 
tions in all cases in which there was refusal to 
supply the copies of the statements recorded 
under S. 162, Cr, P. Code. The denial to the 
accused of the benefit of these statements is : 
tantamount to a departure from the mode of trial ; 
prescribed by lawiand it would be presumed that : 
a fair trial has not been accorded to the accused ^ 
and that there has been a failure of justice. The | 
fact that the recorded statements were destroyed 
by the police and the Court could not, therefore, 
supply copies would make the case still worse. 
If the effect of the Courts* refusal to grant copies 
is to prejudice the accused, that effect cannot be 
avoided where the investigating officer destroys 
the recorded statements and takes away from the 
Qyurt the power to hold a fair trial. {Niyogi 
and Hemeon,JJ.) Baliram Tikaram v. Emperor. 
I.L.R. (1945) Nag. 151=218 I.C. 294=46 Cr. 
L.J. 448-18 R.N. 10-1945 N.L.J. 17=A.I,R. 
1945 Nag. 1, 


OR. P. OODB (1898j, S.162. 

3,lQf2-^Copy of statements-^UnaiRkOrisei Copies 

— / / may &e used , 

Per Edglej J,-^Co'pits, oi staferaeats of witnes* 
•^es recorueU uaier :>.ja2, Cr.P.Cb(ie,siioulcl oniy 
be tuniij>ned under tne -Urection ol tne Court. 
Uiiauiaua*ed copies, tnac is, copies obtaiucU by 
some moMocl not coiiiempidied uy this section 
-aould lioc be Used by tue detence. {Edyley and 
Roxtfurgh, JJ,) Ehamba Lal Ghosh v~ Lmpesiob. 
220 LC. 257=78 Cr.LJ. 2i7=A.i.R. 1945 Cai. 
i5i#. 

S. 162 — Duty u/ trie.', it gating ogi^er— Omission 
: rom case aiary’^if conclusive proof mat siMnnents 
were not a.iuaUy made oy miness — Pe^t 

It IS not uie duty ui the pohee Atien investigat* 
mg a cfiiiic to iccord a lung aiia detaiied depusi- 
uon. An mat uieniveougaung uincers are ex- 
i'ccieu to do IS to LidKc a aijuri record oi what 
V. iOiesscs exaunutu by Uitin luvc said. Xhty 
<i.ic *.ut to icCuru tiiC unimportant 

^etdiis given o> wui,e:&cs. lueir busmess is to 
'Acikc d i.vic ui jca idCii auc circunisiances as 
.acii seem lO ti.cni iiiipoiunl and useiui ior the 
pur^iuse ui uic ca:sc. Inc absence ui details in 
iiie Cdsc diary n riu pfuoi at ail mat ihc state- 
.iiciiia Were Cut laaoc by lue wuiicsscs. A court 
anould permit a siaiciricnt recorded under S. i02, 
Cr. P. Code, to Dc used ior the purpose oi prov- 
ing an omission only when it is sure that the 
omission could not have occurred li tne state- 
ment had leaiiy been made. {Mockett and Hor^ 
botiif JJ.) UUkuvA VAhh’AH, In re, i 4 L.R. 
U944> Mad. b9/=2i7 I.C. 275=46 Cr.L.J. 294 
-=17 R.M. 5U2=57 L.W. 171=1944 M.W.i4.2i3 
=A.i.K. 1944 Mad. 585=(i944; 1 Xvl.L.j.253. 

S. 162 -^Duty of police officers to record sub' 

itance of siuieiutuis of it.‘UHc.j^es — Hiutement tn form 
supports — P/up/iety. 

it is very undesirable mr police officers to 
record siateinents under id. io2, Lr, P, Code, in 
the iorni, namely, “A supported B" or “A corro- 
borated B," vvitnout a clear indication ot the 
substance oi the statemeiu of A which the record* 

I mg oiheer regarus as suppoi ting or corroborat- 
I mg R. AU invcsugating othcers should be strong- 
; ly discouraged xrom making in the case diaries 
; records oi the statements ot witnesses in this 
' form which is always ambiguous and may frequ- 
! ently be misleading* Buch records are not of 
i any assistance. (Oiti/ia and Beevofi JJ,) Em- 
behor V, Ramslwan MisxRh 23 Pat. 656=218 
I.C. 465=40 Cr.L.J. 613=11 B.E. 321-18 R.P. 
71-1944 P.W.N. 307=25 P.L.T. 163 -AAR. 
1945 Pat. i09. 

3.162 — Evidma of identification of stolen pre- 
pet ty during investigattm — Admissibthiy. 

Any identification of stolen property in pre- 
sence of a police officer during investigation is a 
statement made to a police-officer during investi- 
, gallon, and is, therefore, within the scope of S. 

! 102, Cr, P. Code. A witness should not be allowed 
: to depose to the fact that be has identified the 
i stolen property in the presence of the policc- 
i othcer. Such evidence is inadmissibie. {J^odgt 
and Das, JJ,) Khabirudwn v, EmreroR. 210 
: I.C. 409=16 R.C. 483=48 C.W.N. 356=45 
|Cr.L.j. 258=77 C.LJ. 407=A.I.R. 1943 Cal, 
644. 
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OB. r. CODE, (1898), S. 162. 

162 — Identification parades by pelice during I 

snvestiga.Uon — Staieinenis by witnesses — Admtsstbtitty 

Meaiatars’ reports drawn itp at the parade — Admtsst- ‘ 
bility, i 

Where identification parades are heid by the i 
course of investigation ot an oifence, ' 
102, Lr. F. code, excludes any evidence about 
the statements made by witnesses at the identi- 
fication parades. The lact tnat witnesses have 
idenrined persons at parades held by the nolice 

may be proved; but that fact can only be consi- ! 
dered important evidence against the accused if 
the Court is satisfied that the parades have been : 
eld tairly. Mediators' reports containing the | 
record ot the proceedings at the parades and I 
drawn up at the parades are wholly inadmissible ! 
in eviderice, {^Burn and Happell, JJ,) Empekok ! 
^ Kam biNGH. i9d i.C. d42-=A4 R.M. 299-=42 ! 
Cr.UJ. 848^1941 M. W.N. 621=54 C. W. by=:A 
l.K, i94iMad. 675. | 

_ ^^2-~-Indeot to map prepared by investigating | 

ameer containing statement of witnesses — Admtsstbtitty ! 

Meet of aamisston—Jury trial-— hvidence Act, i 
o . 107. I 

Per fCAttrtd/iar,/.— Information derived from! 
witnesses during police investigation and recorded ’ 
in the index to a map prepared by the investigat- 
ing officer, must be proved by the witnesses con- ! 
eerned and not by the ii.vestigating officer. It I 
sought to be proved by the evidence of the latter, 
this kind of information would manifestly oliend 
against 102, Cr. F . Code. The detect cannot be 
cured by b, 157 ol the Evidence Act, where the 
trial IS by jury and the information relates to a 
niatter of importance. 

PerXodp^i. — Even if the statement in the > 
IS inadmissible, owing to the provisions of ^ 
•X 102, Cr* r . Code, the trial is not vitiated when 
ffic.statement could not have affected the verdict 
of the jury.t 

Per pas, J. The index is clearly inadmissible 
in evidence having regard to S. 102. Cr. F. Code, 
and if it relates to an important matter the 
yercfict of the jury is vitiated by its admission. 

Akanua V . Emperor. 

771-17 JR.C. 53=48 C. 
W.N. 366=A,I.R. 1944 Cal. 339. 
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O.W N CH C.) 207=1943 A.CrX. 80=44 Cr 
i-.J. 555=A.I.R. 1943 Ail, 216. 

162 — Police diary —Proof . 

^ of entries in 

the diary as are admissible in evidence, that is^o 
' say wmeh do not include staiements made to the 
police during the course of an mvestilinrfn 
should ordinarily be proved by calling the f S 

writer who recorded them to state^orlilT the 

iiarticulars recorded in each entry and then tn 
produce-the diary in corroboration of his oral 
evidence. {^Roberts, C. /. and Dmkley, J ) Shwp 
Fnuv. iHE iCixVG. 1941 Kang.UK. 346^107 
X.C. 350=43 Cr.C.J. 157=14 K.R 
1941 Kang 209. 

- —S. 162— Scope— If overrides S. 27 of thr 

f I'sT. 

- s. 162— ^Scopc— If repeals S.27, Evidence 
Act, Sse Evidence Act. S. 27, 1941 P.W.N, 

- Ss. 162 and 164 — Statement by accused to 
Magistrate — Admissibility — Selt-exculpatoiy 
siatement-If to be treated as confession Itate- 
ment. Appal anarasayya. In re. {set Q D 

iy.R.(i9h^ ]^;d;ii! 

192 CC. 586—13 R.M. 581=42 Cr.I,J 308- 
A.l.R. 1941 Mad. 101. 


j -Ss. 162 and 154 — list of stolen property if a 
stattment* under .b. 162 — Proper procedure as to sub- 
minion of such lt$t its proper place on the record, 

S, 162 Cr, P, Code, has no reference to any list 
Of stolen property given by a complainant. Such 
a of stolen property is not a ‘statement' 
within the meaning of S . 162 Cr, P. Code, it is 
necessary for the complainant to state 
in the fiiyt information report that a list is being 
prepared and will be supplied to the police beca- 
use such a remark is obvious, but it is advisable 
toat such a remark should be entered in the m- 
lormation report and it is usually done. When it 
IS so stated and the list is given the next day pr 
the day after that, it cannot be said that the list 
record because the in- 
vestigation has already started. The list of the 
stolen property IS part of the first information 
report and it should be signed. It is part of S. 154 
and has nothing to do with S. 162. {Piowden. / ) 
207 I .C. 15= 16 r1. 25= 

A.W.R. 75=1843 A.L,W, 320-1943 


— ‘S. 18^^— Statement by investigating officer that 

witness had named accused’— tVttnesses tn eross^exami” 
nation deposing that they had not named accused— Ust ef 
evidence of investigating officer— Legality , 

In the cross-examination of the prosecution wit- 
nesses m a trial on a charge under K. 81 (4) of the 
Defence of India Rules, of having sold sugar at a 
price above the controlled price, the accused brought 
I out the fact that the witnesses had not named the 
I accused during the investigation though the investigat- 
; mg officer deposed that the witnesses had actually named 
I the accused to the Sub-Inspector of Police. On a 
I consideration ol the entire evidence on record, the lower 
; courts came to the conclusion that it was the accused 
I who really had sold the sugar in question to the first 
informant. It was contended that the Police diary or 
the statement of the Sub- Inspector had been used m 
disregard of S. 162, Cr. P. Code. 

Held, that there was no disregard of S. 162, and the 
High Court could not in revision interfere with the find* 
mg of the courts of fact. {fSinha^ /.) SaGARVAL 

agarwala V. Emperor. 217 I C. 102“ UBB, 
169 = 46 Cr.L.J. 186*17 B,P. 166“26 P.L.T. 76» 
A.X.E. 1944 pat. 390. 

— S. 162 — Statement by police constable to Insptf 
tor about fact recorded in not* book — AdmissihiHtf in 
evidence to show that entry was made then and then 
and not as after-thought. 

Where a police constable, who is a prosecution mt- 
ness, in order to show that he made an entry in his note 
book about a relevant fact then and there and not as » 
kind of after-thought, makes a statement that he had 
told the circle Inspector of police twice of this matter* 
such statement to the circle Inspector is not admissi- 
ble in evidence in view of the prohibition in S. 162, Cr* 
P. Code, even as evidence of conduct. {Horwiil, /J 
Vridichand Sowcar V. Emperor. 268 10. 266-» 
16B,M. 245=44 Or.Ii.J. 766 “(1943) M.W.N. 
(2)=A.I.E. 1943 Mad. 627=:(1948) 1 877* 

— B. 162 — Statements mads in th* prestnci 

PUicfofficer—Admissibmty^ 
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' CB.P. CODE, (1898) S. 162. 

The object of S. 162, Cr. P, Code, is to iasare that it 
should not be open to the police m a ciioimal prosecu- 
tion to give eviaence ot admissions wnica were either 
not in tact maueor ootainea oy improper mcana. Where 
the tact ot the making ot the staiemeuts is duly proven 
and it is clear that no improper means were used to 
obtain cae statements the mere fact tnat a Poiice-onicer 
was present when tney were made would be quite in- 
sulihcLeat to make such statements inadmissible under 
S. 162, Cr. P. Code. {^Agarwala and Brought //,; 
Satyanarayana V. Emperor. 22 Pat. 

1.0, 29a=i0 JB.R. 4yi=i6 ii,P. 313=45 Ur, li. J. 
624=25 P,JLi.T. 57=A.JLJi. iy^4 Pat. 67. 

S. 162 aad fiYia. Act, S. \M>-^Statementi 

made to pH%ce — B roper pry>nj.ure for admission and 
proof. 

Courts should not take any notice of a previous state* 
meat mane by a wimess wnicn is in cuatraUicLion ot 
the statement which he or she makes belore me Court 
unless Che previous statement ailegea to be coatradictoiy 
is pat CO tne witness tor aamissiun or denial and ne or 
she IS given an opportunity ot odering an citpUnaciou 
of how it is that on a pievious occasion he or sqc made 
the contradictory siaiement. 'Ihe statements may be 
reconcilable and opportunity should be given to reconcile 
them if possible. {^Vor^e^ /,) IQBAL amMaD v, iiM- 
PJCKOR. 204=:X,0. 495=16 Ji.A. 3i7=44 Or.Li.J, 260 
= 1942 A. W.S. CH.O.j 379=1^42 A.ii.W. 636=1942 ! 
AA..J. 637=A.a.Ji, 1943 All. 49, | 

■ ■■‘3. 162 — Statemerst of accused — Admissibility — ; 

Conclusion as to what it did not contain— if proper m 

Direct evidence of the statement made by i he accused 
during iQveatigation is not admissible under i>. 162, Cr. 
P, Code, and the court cannot circumvent me provi- 
sions ot this section by a process ot acduccion and arrive 
at a conclusion on me statement as to wnat u did not 
contain. ^Roxburgh and Ormandj JJ.) Naindalal 
Chakrav arty z/. E mperor. 49 u.W.JSi. 434. 

” -8. 162 — Statement of accused leading to dis- 

eovery of fact — Admissibility — Evidence Act^ S, 27. 

A statement made by an accused person to me police 
in the course oi an investigation under Chapter XlV, 
Cr. P. Code# is not admissipie in evidence though it 
leads to tne discovery of some tact, it being hit by b. 162 
Cr, P. Code. Tne etfeci of tnis section is that S. 27 
of the Evidence Act is pro tanto repealed. i^Lodge and 
^«^»//*) NaRESH CHANDRA DaS V, EmPKKOK. 

(i942> ICaL 436=204 JUO. 111 = 75 U.i.J. 
607“16 a.0. 497 = 44 Cr.L.J. 145=46 O.W.iJ. 13u= 
A.X,£« 1942 Cal. 593. 

■■■S. 162 — Statements of accused to police-^How 
far admissible— Evidence Act, S. 27. 

Statements made to a police officer during investiga- , 
tion by an accused person are, generally speaking hit by 
the provisions ol fc>. 162 (Ij, Cr. P. Code, and cannot 
under this sub-section be used tor any purpose except ; 
as therein mentioned. By reason, however oi bub-S. {.2) \ 
oi that section, as amenoed by Act XV of 1941, certain 
kinds of statements which are hit by sub*b, (ij of that 
section, but which come within S. 27 of the Evidence 
Act, may be proved as against the person making it, 
{JChundkar and Das, JJ.) SaTISH CHANDRA bEAL 
V, Emperor. u 044) 2 Cal. 76* 219 1.0. 3l0 

=46 Or.Ii.J. 580=18 jB.U. 99=A.JUE, 1945 Oal. 137. 
— — 'S. 162 — Statements of witnesses at time of sei^ 
Metre af articles — Admissibility, 

A memorandum drawn up by a police officer of the 
arttclea taken over by him from one oi the villagers 
with a statement of the circumstances attending their 
c\ n T»in7 


OJS. P, CODE, 1,1898) S. 182. 

I Seizure, cannot be proved except as peimitted under 
b. lo2, Cr, P, Code, being a record by a police officer 
ot d aummary ot ataiemcnts made lo aim duriag invcsti- 
gaciOQ by persons Whom he cxumuieU. {Eoage and 
Dai, JJ.) XABlRLiDDiN V, EMPlRUK. 2iU 1.0, 4U9 
; =io i4.0. 433-43 U.W.N. 3o6=40 253= 

77 O.D.J. 407=A.iE, 1943 Oal. 644. 

~-b. 162 — ate mens to police by person subset 

qiccntly maue an accused — AXmissiothiy, 

; btdiements made to a pohcc-officcr by an accused 
I person m toe courae ot an lavcsugaiioa are not admiS" 

' Mble m evidence even enough when tne person making 
; them was not uc^uacd at tne lime ot making inosc siate- 
meats. (^Moseiy, y.) KaMDAYAL ManGILAL V, i'HE 
i king. 1941 14atig.j4.E. id4*A.i.E. 1942 Eadii. 62, 

' 1^2Statement to puii:e —Method of proof. 

Per EdgiCf, J , — The otuinuiy metnoa ol proving the 
, previous sUtement ol a witness lo tne police by winch 
It IS sough c LO contradict him is: — (ij wnen the witness 
is couirunLcd wah nis auegad previous staicment to 
cUcit xroui him an admission mat he made itj {.2) to call 
me investigating om«-cr and to outain evidence irom 
him to me edect mat tne recorded staieOicnt m me 
diary is an accurate record or, at any rale, a substan- 
uaily accurate record oi wnat me witness said to him ; 
ana (3) to adduce any other legal eviuence in order to 
establish the fact that tne alleged previous statement 
was made. Por example, in suitable cases, a witness 
may be examined who was present at the time when the 
record was made and is m a posiuon to speak with 
regard lo us correct preparation, it would then be for 
the Court to de-ide wnciner me previous statement had 
been proved alter weighmg against the cvidcace adduced 
lor me purpose any explanation whicn the wiiness 
aught have given with reieicnce to me alleged state- 
ment or any other evidence svmcn might be on me record 
to indicate that me previous statement aS recorded had 
not actudiiy been made, if me mvesiigaiing olhcer is 
in a posiiiun to lesiily that the writing in me diary 
, correctly lepicsents the previous stalemenis ot the wilnesa 
' ana the reievaiit poriiun oi that staiemtat has been 
, recorded by the Judge m his note ot evidence, it is a 
j mailer ot minor importance whether the coi responding 
I poriion oi the willing m the diary is marked as an 
I exhibit or not. Aii that is necessary is that the judge's 
record should contain somewhere a clear note oi what 
me wxmesa is supposed to have said according to the evi- 
dmee, {.Ed gley and Roxburgh, JJ.^ HisJtAMBA LaL 

Ghosh v, emperor. 22U A.Q, 237 « 73 C.B-J. 2X7 
AXIS. 1945 Oaf. 159. 

— — S. Vb2B^Statement to police — Omissions from 
such statement amounting to contradictions— Proofs 
Procedure — Duty of Court. 

Eugiey, J . — Whenever th» defence wish to con- 
tradict a prosecution witness by showmg that he did not 
mention a particular mar ter to the ponce, it is me duty 
oi the Court to decide whether the alleged omission, if 
established, would amount in substance to a contradic- 
lion. If tne judge is so satished, ne should allow the 
crOiS* examination to proceed *‘in the manner provided 
by S. 145 of the Evidence Act** and the attention of the 
witness should be called to such portion or portions of 
the recorded statement as may be sufficient fairly to 
place him in a position to say whether or not he omuted 
to mention the matter with regard to which the alleged 
contradiction arises, to explain tne alleged omission, 
i If, however, the Court is not satisEed that the omission 
amounts in substance to a contradiction, any question 
with regard to the recorded statements in the di..iy 
! should be disallowed, for instance, when the evidence 



md 


mg Tm quinquennial dige^; wi—ms. 


CB. P. 


I33S) S. 162 


I OE. F. CODS, (1898) S. 162 


ot tlie altl) )iga gi'/da in greater detail thaa in 

las .^taLeiriiej: a? =cJurdeii by me ini’eecigating onicer, ia ! 
nevertbe.ois subscdatiaily consijscenc taerowicli. It the , 
Codit id dandiied ciiat cae oiiiisdioad ^nioint in aabstance 
to coacradictions, It mast be proved tbat, atthe time' 
whence inade hiS statement to the police, the vvituess 
concerned in fact made no mention ox the matters which 
(in a!nph6.catioti of or in contradiction to, his recorded 
previous statement; ne is alleged to have introduced into 
his tesUmony. The defence coansei (or it necessaiy the 
Judge himself) shoaid, therefore, put such questions to 
the investigating othcer as may be aurficieat to ascertain 
what the witness really said with regard to the matter 
in respect of which he is supposed to have contradicted 
himself. It may often be nccedsary to put a number of 
questions to him to test the weight or Ins evidence, For 
this purpose in suitable cases the Judge might exercise 
his discretion under S. 164 of the Fviuence Act or him- 
self put the necessary questions to the investigating 
oiticer. For instance, it is important that there should 
be some evidence on the record with regard to the 
system which was followed by the investigating officer 
in recording the statements of witnesses under S. 161, 
Cr. F. Code. It would be useful to know what pre- 
cautions, if any, were taken by the mvesiigaiing officer 
to secure the accuracy of the record, whetner the diary 
was written in the presence of the witness concerned or 
whether any portion of it were read over to him, whether 


used; it does not relate to tiie procedure which may be 
adopted to effect that purpose. In a case where the 
evidence given in Court implicates persons who are not 
mantioned in the first information report, it is always 
advisable for the C>ur: to look into tne police papers m 
order to ascertain whether the persons implicated by 
Witnesses at the trial had Implicated them during the 
investigation. Where the statements in the police diary 
very seriously affect the credibility of the important 
vvitneises for the prosecution and the Court does not 
look into the diary until after the inve^stigating othcer 
and the other witnesses had been examined and dis- 
charged, it will be acting most injudiciously and impro- 
perly it it does not recall and question cnem in the ^man- 
ner provided by S. 165 ot the Evidence Act. (A'iw- 
^ar and Sen, J J.) EMPEROR L^L MU. I.L.E. 

(1943) 1 Cai. 543 = 209 i.C. 206 = 16R.C. 339= 
45 Cr.LJ. 99=47 C.W.N. 336=A.I.R. I 943 
Cal. 521. 

S. 162 — Statement under — Use of. 

! A statement made by a witness to the police under S. 
I 162 Cr. ?. Code, is of course not substantive evidence at 
i all and can be used only to contradict statements made 
: during the trial, i^tiorwill, J.) PACKlRISWAMi PiL- 
i LAI, In re. 199 I.C.833 = 14 R.M. 669—43 Cr.L.J 
1582=1942 M.W.N. 591 = 55 L.W. 771=A.1R. 

I 1942 Mad. 28S (2). 


it was customary to record full statements or whether 1 162 — Statement to police — Use of — Proet’’ 


the Sub-Inspector merely noted a few points which he 1 dure. 


considered to be of importance with reference to the 
immediate investigation ox the case. {Edgley and 
Roxburghi //.) HeRAMBA LaL GHOSH v. EMPEROR. 1 
220 I.a 237=78 O.I 1 .J. 217«A.J[.B. 1945 Oai. 169. i 

— S, 162 — Statements recorded in case diary — ! 
Omission from--^Proper way to prove, \ 

If the record made in the case diary does not purport 
to be either thorough or complete, the absence of a 
atatement in the case diary is not in itself evidence that 
such a statement was not made. The proper way to 
prove au omission is to question the police officer who 
wrote the diary whether a particular statement was made 
to him. He may be able to say that it was not made to 
him because he feels sure that if it had been made it 
would have found a place in the case diary. If he can- 
not say so, an omission cannot be proved by filing the 
case diary, iHonoili, J,) PaCKIRISami PILLai. In 
re, 199 I.C. 833=14 R.M. 669=43 Cr.L.J. 582 
=1942 M.W.N. 591=55 L.W. 771=A.I,R. 1942 
Mad. 288 (2). 

— — S. 162 — Statements to police signed by witnesses 
—Effect — Evidence of such witnesses — Admissibility. 
See C. P. AND BERaR EXCISE ACT, S. 34. 1945 
NX.J. 303. 

S. 162 — Statement to sPotice — Use of — Power 

emd dtay of Court to act suo motu, 

Pei Sen% J, — ^There is nothing in S» I62i Cr. P. Code 
which prevents a Court from looking into the police 
diaries suo motu and itself using the statement of a 
person examined by the police recorded therein for the 
purpose of contradicting such person when he gives evi- 
dence in favour of the Crown as a prosecution witness. 
The Court may do this itself under S. 165 of the Evi- 
dence Act or it may make over the recorded statement 
to the lawyer for the accused so that he may use it for 
his purpose, though he has not asked for it. S. 162, 
Cr. P . Code, does not say that the statement can only be 
used^ at the request of the accused. The limitation or 
iwstriction imposed in the first part of that section re- 
atei to the purpose for which the statement may be 


Per Edgieyy /. — The effect of S. I62. Cr. ?. Code, is 
subject to the provisions of &ub-S, (2), to prevent a 
statement to the police made during the course of the 
investigation from being used for any purpose except (1) 
by the accused for contradicting a witness, provided the 
procedure laid down in proviso (1) is followed and (2) 
by the prosecution in re-examination for the purpose 
* only of explaining any matter referred to in the cross- 
examination of the witness sought to be contradicted^ 
Under proviso (l), the contradiction must be established 
by proving that the part of the recorded statement used 
for the purpose of contradicting a witness actually re- 
presents what was said by him to the police officer. It 
is not sufficient merely to prove the writing as contem- 
plated by S. 145 of the Evidence Act for proof of the 
writing alone docs not show that the witness actually 
made the statement by w'hich it is sought to contradict 
him. The attention of the witness should be called to 
those parts of the diary entries m respect of which proof 
could be given that they represented the actual stote* 
ment of each witness, in order to enable himj if he 
desires to do so, to furnish an explanation for any alli- 
ed contradiction or material omission. ^ Therefore, afttf 
the witness has been cross-examined with regard to lus 
previous statement without it being shown to him# he 
should then be allowed to read the relevant passage (» it 
should be read to him by the cross-examiner and ht 
' should be asked whether he wishes to offer explanation 
I of the statement which is alleged to represent what he 
i has said. If he offers any explanation, the weight to be 
I attributed to it will depend on whether the person who 
! made the record is able to convince the Court that it 
was accurately made, iEdgley and Roxburghi JJ^ 
heramba Lal Ghosh v. emperor. 220 I#v. 23/ 

: =78 C.L.J. 217=A.I.R. 1945 Cal. 159. 

; Ss. 162 and 164— Statement to police — Use of 

Witness failing to name accused in statement under o. 
164, but naming Mm at trial —Value of latter eiai^ 
ment— Statement to Folia naming accusei-^If 
dent to remedy defect in statement to magietfMe^ 
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Under S* 162, Cr, P- Code, a statement inadc to the 
police daring cne coarse oi tne investigation can be used 
cniy ior the purpose ot contrauicuag a prosecution wit- 
ness, and, except in that ooaneciion, cannot oe used for 
any otner purpose, remedying a detector, 

lacuna m a statement recorded uncer 8, 161. W Uere a 
witness for the prosecution mentioned the name of an 
accused at the trial as one of the rioters, but had not 
mentioned his name in his statement before the magis- 
trate recorded under 8, 164, Cr. P, Code, only four days ' 
after the occurrence, and it was brought out in me cross- 
examination of the investigating ottcer tnat tne parti- ; 
cuiar accused had been named oy the witness before the 
police, 

Hiid^ that the faiiurc of the witness to ineniion the 
accused’s name in his statement to the magistrate rob- 
bed his suDaequeiit statement against the ac-Uaed mace 
at the trial later of aii value, and mat this was not re- 
medied by tne statement to the loil.e under o, 162, 
Cr. P. Code, V 'raaa.kj.nar and ' 

ruLlak K hartf J J .) h*AHU£0 GOSAIN v, E^!PEK0K. 
1944 F.Uj. 129=18 C.W.N. ^F.R.) 102=1944 
P.W.N. 156=213 i.C. 47= 10 b R. 569=17 
R.F.C. 1-57 i-.W. 299= 1944 M.W.N, 230- 
A.i.R. 1844 F.C. 38= 11944) 1 M.jL.j. 410 
(F.C.). 

S. \tZ'~‘Stateme>it to Pohee—Uit of — Made of 

proof of contradution — Piling of case diary and use of 
whole staiiment recorded therein — Propriety, 

Where the accused irx a criminal case seeks to show ■ 
that a witness has made a statement m Court which is 
contrary to what he had told a police otricer, the proper 
way of contradicting him is to ask the police othcer, ' 
when he is in the witness -box about it and to permit, if : 
necessary, the filing of such portions of the record in the 
case diary as will support the police otdeer’s statement. ! 
Where it is alleged tnal the statement made by me wit ' 
ness m Court was not made before the police otficer, it , 
is useless to refer to the record in me case diary at all. 
To allow the police officer to be asked whether certain 
copies cf the case diary are true copies oi the statements 
recorded from the witness, and then to permit the hang 
and making free u^e of the whole of ms entry in the 
case diary relating to the sta'ement of the witness, 
whether it is strictly relevant or not to the alleged con- 
tradiction, is to make an improper use of the case diary. 
{Burn and or Will, JJ,) Emperor t\ BanGaKU- 
RAJU 201 I.C. 390=15 RM, 335=1942 M.W.N. 
42=A.1.R. 1942 Mad. 58. 

S. 162 and Evidence Act (1872). S. 

Voluntary report to police by accused^ subsequent to first 
information report^ Ad missibiltty. 

Where subsequent to the first information report in 
respect of a murder, one of the accused voluntarily 
makes a report to the police which is by way of a de- 
fence or reply, the report is not one made in the course 
of the police investigation and is admissible in evidence 
under S. 8 of the Evidence Act. {Bennett and Ghulam 
Hasanr //,) EmpeROR v, BHagJ. 194 I.C. 236= 
1941 A. W.R. (C.C.) 188=1941 A.Cr.C. 127 = 13 
R.0.578«1941 O.L.K. 441=42 Cr L.J. 539= 
1941 A.L.W. 581=1941 O A. 483=1941 O.W,N 
722= A.I.R. 1941 Oudh. 359. 

S. 164* 

Applicability 
Approver 
Non-compliance 
Becording of confession 
Retracted confession 
Statement after acceptance of pardon 
Statementa under 


AND mvmm.. 

OR, F. COBE. (1898) S. 164— Applicability. 

Applicability 
— — — S. 164 — Applicaouity — « Confession recorded 
unier S di9 (2y, oelore pardon was Under ed— 
AJuiissiyiuty — ja.oi.ii.ace Aetj O. 2o, 

o. io4, Gr. F, Sw'jJe, vvoaid not apply to a state- 
inciit OI a cu.iiessioii for vvmca spccia* provision 
lit iUAde aoicr d. (dj oat a aUtc.acot to De 
.viiuia S. oJ> {d,, Gr. F. Cuuc, must oe a state- 
mciu bj a pefsju ‘.vuo a,is iccepied tae tender of 
pardou aud not a smicmeat made octore a 
pardon has becu accepted, A coaicinioa record- 
ed bciure and not alter cue paraoii, tendered 
and iiVUiOii isiiot recorded lu aCCuruaiidc rtit.i tne 
provtsioiis ui 8- i04 Gr. F. Coae, is net admis- 
oioic citiicr Uduer 8. bje or o>. i04, ior. F, Gode, 
or under c>. dOvi Uic Gvidcucc Act read wnu C>. 
io4 Gude. (iPuaia, C. J. dnd LO& 0 . J ), 

diiKAL IsLAid i/. GMi'aKOK. i.E.R, Aar, 

205=269 i.G. 242—40 Cr.E.J. 119=16 K.3. 90 
=A.i.K. 1945 8iad loo. 

8. 164— Ap^liCdDiiity— Coroner recording 

vuuicaa.uii— Jouiy to obscive lormailUcs,^ Of# 
GoKoc^oas ACT, b. 19. 47 ibom, L.K, 145 (F,l5.). 

Approver 

S 164 — Appraiser — CorroOifrdiion~^Ab:used and 

approver uA on goad ter /ns — Accuteu /ound in pesses- 
stwto/ itjlen property-^! I good c or r .operation of appro* 
ver s statement, 

Ailiougii me accused was not on good terms 
vvuu Uie approver, uic laCC mat iie was found 
in poSaesioii oi vaiiiabie property, which has 
beca proved to ue luc property stolen, is good 
eorroOoraiiua ut tue approver s statement that 
the accused was a nicmucr ol Uic coaspiiucy to 
coiamii dacuity. {cslunotned idamrt J.J c>iiEitA 
V, hiUFtRoa. 203 i.C. 02=44 F.g.R* 545=15 
K.L. 225=44 Cr.GJ. 62=A.i.R. 1943 Lah, 5 

S, 164 — Approver — StaUntcfU made after 

accused's arrest — Value of* 

it iS not correct to state that the evidence of 
! an cccouipuce m a case of da^oity is not ealiticd 
; to any cicdciice ii ne made ms statement as au 
; approver under cj. 104. Gr. F. Code, alter all the 
I accused had Dcen ariested and recoveries ol 
j stolen property made Irom ihem. This is a 
criticism to which the evidence ol almost every 
I approver is subject because the question whether 
i pardon should be tendered 10 an accomplice is 
j generally considered at a late stage when the 
j investigation ot tue case is completed* Of course 
; ms a circumstance which the Gourt wiU taRe 
: into consideration when deciding the question 
' whether the approver’s evidence should or should 
' not he heiievcd, in such cases the question is not 
I whether a story could he pul into the mouth of 
j the approver to ht in with the tact discovered 
'hut Whether the circumstances show that this 
might have been done and its decision will 
i depend upon the character of the approver# his 
I position v%s*a*vts the Fohce the incriminating 
; tacts discovered against mm and the story alleg- 
ed to have been narrated by him. {Mahomed 
Mumr. y.j Shera v. Emperor. 203 I,C, 62=44 
545=15 R.L 225=44 Cr.Uj. 62=A.X, 

I R, 1943 Lah. 5, 

I S. V^--Approver*-Siatmint of-*If can here- 

\ gorded on affirmation* 

When an approver has been tendered a pardon 
I uadiM- S. 33/ 11). Cr.P,Codg, aad lie ha* accepted 
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QUiKQUENNIAL DIGEST, 1941—19#.. 


1^04 


OR, P. CODB. (1898;S, 
fessioa. 


164— Eecoramg of Oon- 


Chavadapfa.. 22i I.C. 85:=:47 {Bom. L.R. 63 
=:A.I.R. 1945 3om. 292. 


-S. 164 and Evidence Act:, S. 28- 


'^Nori’^com* 
'If fatal to 


CBa P. OOi^E. 164— i^oa-coai;)iia2Lce, 

the tcaltT, 'i;s scateai 2 :it caa be legally 
recorded aoaer S. iu4on a'iir.iiaiioii, (Grille, 

CJ, Polijc^ dni Piiranlii, JJ,) Kambhafose 

IN AR3 AOAFiiASAB Li^iXFii'ioa, 1,1^, JK. ■(^1944^ X4ag. 

274—212 1,0. 449e::id R. 233=45 Cr.LJ. 

673=1944 N.L.J. ii3=A.l.K. 1944 .Nlag. 105 

(F3.) 

Non»compliance 

Ss. 164 and 364—. i Vi//; - jTi?/// pfl aPice-^C onfession 

to Magistrate not recorded in writing or in proper 
form-—' Admissibility in evidence at trial,. 

Where a power is given to do a certain thing 
in a certain way, tne thing must be done in ihat 
way or not at ail. Other methods of perior- 
mance are necessarily foroidden. This rule 
applies to Ss. 164 and 364 Cr. F. Code, Doth of 

which must be looked at and construed together, ^ _ ^ 

The Magistrate acting under these sections warning by Magistrate or that he satisfied himself about 
not acting as a Court but he is a judicial othcer. voluntariness of confession — Effects 
No other procedure than that laid down with | Where the record of a confessional statement made 
such minute particularity in the sections them- [ hy an accused does not contain anything to show that 
seives is permitted. The accused who was j the recording Magistrate satisfied himself at the time 
arrested and taken to the Deputy Superintendent j that it uas being made voiantarily or that he addressed 
j. produced by the latter before the ! an> kind of warning or caution to the accused, and the 

additional District Magistrate. The accused ’ accused, appears to have been in the company of the 
then confessed to the addilionai District Magis- ' - ^ 

trate that he had participated in a crime. But 


pi lance with regarding warning to accused- 
the confession* 

Although a Magistrate does not comply with the re. 
quirements of lav? as laid down by S. l64 (3); Cr. P, 
Code, m respect of the warning to be given to thi 
accused, the defect is not fatal in view of S. 29 of the 
Evidence Act, (Ismail and Hamilton^ JJ,) EmPEROR 
V. NANUA. I.L.B. (1941j All, 280=1941 O.A. (Supp ) 
229=1931.0.873 = 1941 O.W.N. 837=1941 AOx. 
O. 91 = 13 B. A. 463 = 1941 A.L.W. 241 = 42 Or.L.J. 
485 = 1941 A.L. J. 86 = 1941 A.W.E. (H.O.) 65=A.I. 
E. 1941 AIL 145. 

S. l^t^-Non'-eompliance — Record not showing 


this confession was not recorded in writing and 
taken down in the manner required by the 
Criminal Procedure Code, though he was a 
Magistrate under the Code and competent to 
record the confession in proper form. 

the confession was not admissible as it 
was not recorded in proper form if it was to be 
admissible, it had to be recorded in proper form 
made as it was to a Magistrate during the 
course of the investigation and the precautions 
and formalities required by Ss. 164 and 364 had 
to be observed. Since they were not complied 
with it could not be admitted in evidence at the 
trial. (Jdlavis C. /, and Lobo /.) Shrif Jio v. 
Emperor. I.L.R. (1943) Kar. 371=213 I.C. 
317-16 R,S. 16=45 Cr.L.J. 704=A.I,R. 1944 
Sind 113, 

*— S .164 — Non-compliance — Failure to append 
memorandum required by^^Effect, 

Where the memorandum required by S. 164 Cr. 
F, Code, is not appended to the record of a 
^nfession, the confession must be rejected as 
i^dmissible. (Thomas, C.J, and Bennett, J.) 
Ram Singh v. Emperor. 205 I.C. 514=15 R.O. 
472=1943 O.A. (C.C.) 49=1943 A.W.R. (C.C.) 

A.Cr.C. 37=1943 O.W.N. 88=44 
CrX.J. 389«A.I,R. 1943 Oudh. 269. 

Sb. 164 and 364^ — Non- compliance — Failure of 
Magisiihaie to make memorandum in his own hand- 
writing— I f renders confession inadmissible. 

Under S. 164 read with S. 364, Cr. P. Code, a 
magistrate recording a confession has to make a 


Sub-Inspector of Police until immediately before he 
made the statement, the Court ought to question the 
Magistrate and the Sub« Inspector as to the circumstances 
under which the statement came to be made and ought 
not to admit the statement in evidence unless the repSes 
he receives are satisfactory and shows that the state- 
ment was a voluntary one. (Rowland and Shearer ^ //,) 
Bhola Gope V, Emperor. 198 I.C. 92=14 B,P. 
4l0 = 8B.E.S26=43Or.Ii.J. 301=23 P.I 1 .T. 666- 
A.I.E. 1942 Pat. 283. 

— “Ss. 164 and 533 — Non-compliance — Omiseion 
to take accused’s signature to statement— If curable 
under S. 533. Samla Hardeo v, EmPEROR. [set 
Q.D. 193b— MO Voi.I, Col. 2562.] I.L.R. (1941) 
Nag. 104=191 1.0.300 = 18 E.N. 196=42 Or.L.J, 
117= A.LB. 1941 Nag. 17. 

Recording of Confession. 

— S. 164 — Recording of confession — Proper time 
for— Duty of police to send accused to Magistrate as 
soon as he expresses desire to confess— Duty of Magis- 
trate to ascertain and record when accused ^pressed 
desire to confess. 

Under S. 164, Cr, P. Code, it is necessary and deeir- 
able that the accused should be sent to the Magistrate ai 
soon as he expresses his desire to make a confession 
and the Magistrate should, at the time of recording hit 
confession, ascertain when the accused first expressed hit 
willingness to confess and to record it in the confession. 
In all cases where the investigation by the police is eithw 
conducted or continued after the accused expresses his 
desire to confess, and if ultimately, after the investigar 
tion is over, the accused does make a confession, there 
would not be an unreasonable ground for apprehenrio# 
that the confession was made to fit in with the result of 


memorandum in his own handwriting but the f hating 

omission to make such a memorandum would not ! corroborated. For that reason, it is necessary that 


make the confession bad, The defect is cured 
by sec. 533 (l) Cr.P. Code, when the magistrate 
IS examined in the case. When the magistrate is 
examined and gives a satisfactory explanation 
lor the omission, the omission to make the 
memorandum in the magistrate^ own handwrit- 
ing would not tnake the confession inadmissible 
in evidence. {Dtvatia and Lokur^Uf) Emperor 


the accused should be sent to the Magistrate as soon as 
he expresses his desire to confess. (Divatia and Lokt§r, 
JJ,) Emperor v, Savlimiva and mivabhai. 46 
Bom.L.B. 589= A.I.E. 1944 Bom. 338. 

— — S. 164 — Record of confession— Absence of 

signature and thumb impression of accused making con- 
fession— Magistrate not signing English wrnms—* 
Effect on value of confession — Voluntarf nature. 
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an, P. CODE. (1898) S. 164— Recording ef Con' 
fession. 

A confession recorded by a Magistrate was not signed 
by the accused who rnade it, nor was his thumb impres- 
sion affixed to it. The Magistrate too did not sign the 
Ens'Hsh version of it. 

that these circumstances led to an unwhole* 
some su<!pic!on that the confession of the accused wa^ 
not obtained with that degfree of fair play or detached 
independence which it is the duty of Macfstrates to up- 
hold m these cases. No reliance shoud therefore he 
placed on the confessions as beinsf voluntarily made with, 
in the meaning of S. 164, Or. P. Code. C,/. 

aftdTohur. EmPFROP BhTMAPPA SATBANNA 

47 BomX.li. A T.E. 1946 Bom. 484. 

9^^ 384 — Record of conf ession'-^Duty 
of Ma^'i^traU recording — Record of confession on 
frinUd form — Undesirability of, 

Tt is very undesirable that confessions should be made 
on printed forms and that the Magistrate should rot hf- 
made to express m his own words, exactly whv hc' 
considers that the confession is being made vo^untarilv. 
The use of printed forms results in the all-imnortant por- 
tion at the commencement which deals with the volun- 
tary nature of the confession being reduced to a mere 
formality. Forthe fair and proper administration 
instice,^it is essential that Magistrates should remember 
that it IS their bounden duty to be completely and 
Judicially independent and that they should fuliv satisfy 
themselves in each case that the confessions which they 
record are in the fullest sense of the word made volun* 
tarily. {Stone, C. /. and Lokur,, ff) Empepor 7». 

BHIMAPPa Tatbanna. 47 Bom.L.B e48 = ATB 
1945 Both. 484. ‘ ; 

— Recording of con fe<^ si on — Question as to j 
mofitie tor concession — Duty of Magistrate to put. 

Per Merediihi /. — The "Magistrate rpcording a con- 
fession should not omit to asic the one simple and 
obvious but vital question '‘why are you mahine thi« 
confession, knowing that it mav be used against you”? 

{ Manohar Lalt ant Meredith, f ffs PtKSON MALT V 
Fmpfror. 196 T.C. 507=14 B.p. 

587=^4 3 Clr.L.;r. S6-A,T.B. 1942 Pat 90-8 B.B. 49 
S. '164—Recordinp‘ of confession — Questions as to 
voluntariness, — Duty of Magistrate. 

Tf the^accused states in answer to a question put by 
the Magistrate that the statement is made voluntarilv bv 
Mm, it IS not necessary to put anv further question. 
(Verma and Pearland, JJf) TfIFTTT Ppoota ?> 
Emperor. l99T.Cf. S07-14 B.P. 585.= #8 CrT,/ 
544=98 B.If.T.76S-8B.R.542-A.T.B. 1942 BaL 
427. 

“ 'i^^—Pecordin^ of confession— Questions to le 

put ae to Voluntariness, 

No form of questions is prescribed by P. 164 f3\ Cr. 
P. Code, from which the Magistrate must satisfy himself 
that he believes the confession was made voluntarily. 
All that the law requires is that the Mavistrafe should 
put some questions to the accused so that it may appear 
satisfactorily that the accused w^as maVing a voluntary 
statement. (Manohar fall and Povdand, / ff) Em- 
PFROR V, PUBAT. 21 Pat. 158-48 CnB.J. 90- 8 B 
B. 129=14 E.B. 259 = 196 I.C. F52=A.T.E. 1942 
Bat 118, 

S. 164 (3) — Pecording con fession-*- Warning tc 
be given to confessor — Nature of. Perttmat, Kttdtjm- 
bak r;. Fmpfror. {see o. r>. 1C36— MO Voi. T, Co? 
2558.] 191 T.C. 87=18 B.M. 481 r. 4? Cr.B.X 04. ‘ 

S. JP4— Pecordirg of statement imder— 7n- 

mence— Value to be attached to. ParmaKANP p.> 
FM^ROR. fsee Q, P. Vol. T, Co! 2556.]' 

J.I ,E , (1943) K a g. lie 4 9 Cr .X .;r. 17 , 


• CB.B.OODE, (1898) B, 364.— Statements Under. 
I 164 — Recording of statements under— Re flee- 

i Hon on reltahilify of 'udiness — Procedure when fusiifled, 
; The fact that the police have considered it necessary 
i for the statement of a witness to be recorded under 
I S. 164, Cr. P. Code, only suggests that they do not 
i consider him altogether a reliable witness, that is to say, 
j they apprehend that he may be tampered with. But 
there is no obipct’on to the procedure being followed in 
appropriate cases. "Where all of the persons accused in 
the first information repo-t disappeared from the village 
, imm^ediately af^er the occurrence, and it was, therefore, 
not improbable that some attempt would he made by 
one or more of them to tamper with the witnesses while 
the accused were at large, there can be no obfection to 
the police sending the witnesses to have their statements 
recorded by the ^f^gisfrate under S. 164, Cr. P, Tode. 
(Fenndt and Ghiilam Uasan, Tf.) PaR?.tfsfwaR 
T)TNr/ EMPFROr. 195X0. 630=1941 OA 689=: 
1941 O.X,P 609=:1941 A,W.P. ro.a.) 265=194t“A 
T.W. 866=14P.O. 110 = 42 CrX.J. 758=1941 A Hr 
O. 1 9S = 1941 AW. 1ST. 981 =r A. T.P„ 1941 Oodh 517^ 
detracted Confession. 

S. 164 — Rdror ted confession—Value of. 

Courtswdllexercisea certain amount of caution in 
accepting a retracted confe‘5aion unl-ss it is corroborated 
by reliable evidence. (Varma and Roxvland, fjf) 
THiktu Phogta V. EmpkRor. 199 T.O. 807=14' B 
B 685=46 Cr.l.J-. 544 = 23 PX.T. 763=8 B.E. 542 
—A.TB. 1942 Bst. 427. 

Statement after acceptance of Pardon. 

•— S, 164 — Statement of accused after acceptance 
of pardon— Record of—Oath, if can be administered 
Hori T.at. V. Empfror. \see Q. n. 1916— MO Vol T 
Col. 2559.] I.Ti.B. 61941) Nag. 872. 

*S. 164 — Statement of W'tngss rant ^adiding her 


evidence^Use cf-^Pvtdence Act, S, 165 fS). 

made by a prosecution witness 
under S. 164, Cr. P. Code, contradicts her evidence in 
Court, ^ the prosecution can onlv put it in with the 
permission of the court in order to impeach the credit of 
their own witness under S. 165 6.1) of the Evidence Act 
Tt cannot be used as Substantive evidence against fhe 
accused. (Henderson and Rexhurph, JjfS EmPFROR 
r 8FKENj)AR AT I SHAH. 195 T.C, 774«14 E.C. 
337 = 42 Or.X.J. 781 = A.T.B. 1941 Cal.406. 
Statements Under. 

S. lei— Statement under AdmissihUiiv^ 
Evidence Ss, 145 and 157. 

> A statement made under S. 164, Cr. P. Code, Is not 
inadmissibje m evidence and may be used to corroborate 
or contradict a statement made in Court in the manner 
provided by fs.l45 and 757 of theTvidence Ac. 
^Parileyand Alram, //^ 

St B.C. 400t=4S Cr.L.X. 277 = 

74 C.T „T. 298=A,T.B. 1942 Cal. 86. 

Z ^ Statement ttnder^CoPy of sutenfent not 

furnished to errss-examininp counsel—Puiy of Court 
to grant such a statement, 

'S being tried 

tliere onght to be no obiection to tbe granting of a copy 
of a statement recorded nnder S. 164 of Cr, P. Code, as 
It wonid be necessary for the ernss-exammation of tbe 
witn^s. As a matter of fact it wonid be more convenient 
to the Conrt itself to grant snch copies in advance, aa it 
may ajmd the necessity for an adjournment on the 
onsmd cross-examining cnnsel is not 

MATH4VY4N, /« re. 218 T.f) 104=4p Cr T T 4^-7 

=r67I.'W.560 (J)=1944 886 f1)-A T% 

3846 3^83. E6=(3944)2 MX-Isoe (D-A.T.B. 
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CE. P. COBS, (1898) S. 164— Statements TTnaer- 

— — S. 164 — nndey — "Vnlue ofs 

Statement® under S. l64, Cr, P. Code, are not sub- 
stantive evidence at all. Thev ran be used for the pur- 
pose of corroboration and contradictlnn and wh^n used 
for puTDOses of contradiction, they merely destroy the 
credit of the witness, which Is not a way of provingf 
that what the witness cavs ?s true. (/)ams, C. J, ftud 
f') Nttr Muhammad v. Kmpevhr 
I.L.1?:. n944>Kar, 86=211 T H. 4np=rl6 B.S. 205= 
45 CrL.J.393=A.IR. 1944 Sind 38. 

S. 165-' Applicpbilify and obiect See Cr 

P Code, Ss. 103 AND 165. (1945) 2 M.L. J. 486 

(P.C.). 

S. 165 (1") — Scope— General search. 

The latter provision in S. 165 (1\ Cr. P. Code, 
is clearlv intended to restrain a police officer from 
initiatine or conducting anything in the n ' ture of 
a general search. ( Aoanmla and Iwa't^K fl.^ 
Pam Parves A 7,, Pj,^PirpoT? 23 Pat 328—215 
X.C 102=11 P P. 50=17 P.P 89=45 CrT.J. 
802=1944 P.W.N. 292=A,1 P. 1944 Pat 
228. 

— S. 165 (3'^ — APplicahifity — Search made by 
subordinate in officer*s presence. 

S. 165 (3), Cr. P. Code, ref ers to a rase where 
the officer is himself unable to conduct the search 
and deputes somehodv ePe to do so. Tt has no 
application to a case in ■which the officer in the 
process of condu^tins* that search himself ha« 
a part of it actually done under his own direction 
and in hts own nresence hv one of his suhordi- 
nates. (Vouna C. /. and RlacJI»cr. .f.) pMPFEORn. 
Parshan Stvgh. T.L.P. nQ41> Lah 370=106 
I. C. 106=14 P.L. 136=42 CrT.J. 812=43 P. 
L.R. 536=A.I .P. 1941 Lah. 297. 

S. 165 (31 Search by subordinate officer — 

Scope of search. 

Tt is clear from the concluding words of S. 155. 
(3), Cr, P. Code, Viz, ‘*and such subordinate 
officer mav, thereupon, search for such th-nir in 
such place”, that the intention of the Legislature 
is that when a siihordinate officer is instructed to 
carry out a search, which it is not practicable for 
his superior officer to conduct, he is to search 
only for the thins- -w'hich he is instructed to search 
for and that he is to search fo^- it only in the place 
specified in his authority, (AaarwaJa and fmam, 
JJ.y Pam Parats Ahtr v. Empfpor. 23 Pat 
328=215 T C 102=46 Tr L. J. 802=11 B.P 50 
=17 P.P. 89=1944 P.W.N. 292=A.I.R. 1944 
Pat. 228. 


’ S. 165 (3) — Search By stthordinatc ajdfeer with-' 
out V}rltie-n author iiv frotn sutfTtor officer— Rest staff ee 
to sear .'h — Offence Penal Cede S. 99. 


A search conducted by a suhordinate police 
officer without the writteri authority of hi* 
superior officer required under S, 165 (3) Cr. P 
Code is without iurisdiction and resistance U 
such a search is. therefore, not an offence. Th< 
subordinate police officer in such circumstarcei 
cannot be said to be acting in cood faith undei 
colour of bis office, and S. 99 I. P, Code, ba* 
therefore no application to the case. (Aoarwoh 
ondhnamJJ,^ Pam Parvfs Ahtr v. Fmffroi 
23=P8t 328=215 LC. 162=45 Cr.L L 802=11 
BP. 50=17 R,P. 89=1944 P.W.N, 292=A.TR 
1944 Pat, 228. 


-S, Scope ar.d object. 


CB. P. OOBB, (1898) S. 172 and 174. 

V&t Grille, C.f. —Under S. 167 Cr. P. Codea 
Magistrate does not take cognizance of the case 
and indeed the Magistrate before whomaperson 
is produced and whose further detention is autho- 
rized under this section need not be a Magistrate 
who bas iurisdiction to try the case at all. The 
section has nothins: whatever to do with the trial 
of cases. Tts^ object is to prevent abuses hy % 
police and it is entirely unaffected by the SpeHal 
rriminal^ Courts Ordinance (TI of 1942). (Gnlff 
C T. an difference between Neoaiand Diqhy jj.) 
^ttao Thou a Dhtmar Pmpfror. T.LR 09431 
Nru?. 73=20.5 TC 161 -1 5 R.N. 187 = 44 Cr L T 
237=6 F.LJ t'H.C.) 53=1943 NX. J. 16=A.I 
R. 1943 Na^. 36. 

S. 167 — Scope— Produsiion of accused under-^ 

7 f amounts to taking cog'nizance or initiation of judi- 
cial proceedings. 

The production of accused persons before a 
majristrate under S. 167, Cr. P. Code does not 
amount to taVin^r cognizance or commencement 
of indicial proceedinsfs. Production under S. 167 
need not be before a magistrate having? jurisdic- 
tion to try the case, and all that can he done 
under the section is to authorize detention of th 
accused. That does not amount to taking cosmi- 
zance of a case or to the institution of judicial 
proceedings. (Roudond T.) Fmperor t;. Sattwak 
■\fAHTO. 23 Pat.L.T. 684=1942 P.W.N. 
219. 

Ss. 172 and 162 — Diary of counter casual f 

can he uced. 

5>. 172 Cr. P. Code relates to the Police diary 
made in respect of a case under enquiry or trial 
by the Court which calls for it. Where the diary 
relates not to the case which is actually being 
tried hy the court hut to the counter case, the 
section does not in terms apply, but the principles 
there set out apply. There is no section in the 
Code which would prevent the Court from look- 
ing into the diarv of the counter case, or from 
using the diarv in the counter case in the way laid 
down in 9. 172(2); (Khimdkar and Sen JJ.). 
Ahmfp Mfa V . Fmpfror. LL.P. f1944) 1 Cal. 1S3 
= 215 T.n. 1.53=46 Cr.XL 28=17 B.O. 92=A.LE, 
1944 Oak 243. 

Ss. 172 and 174 — Diary — Reference to — Dutt 

of pepefi oPfcer — Court inviting him to refresh kit 
fnem<^ry hy reference to it.. 

Although an accused is not entitled to call for 
the police diaries unless a police officer uses them 
to refresh his memory or the Court uses them for 
the purpose of contradicting a witness, it is not 
left to a police officer appearing as witiies.sto 
decide whether or not be should disclose 
material fact which might turn the scale in occid* 
ing whether an accused person was guilty or iiu 
nocent, wffien be is in a position to clear up a 
point hv reference to the notes mad by him^ in the 
diary. Should a police officer refuse to assist the 
Court in this way he would not only be failing^a 
hi.*! duty both as a witness and as an officer of 
public Justice, but w’ould also be liable to exactly 
the same penalty as any other ^ witness who 
refuses to give evidence which is within his 
knowledge and is not affected by any yj 

claim of privilege. {Yevrg C. J. and PecketUJ l 

1 Fatk/ya lAt EBAjiT t), Empikos. UMW 

5:8}!.47tsr3rF3,c. i-M 
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CB. P. CODE, (1898) S. 172 

680=43 Cr.Ii. J. 588=A.I.E. 1942 Lah. 89, 

S. 172 — Diary — Use cf. 

The only legitimate purpose for which the 
police diary may be used is to assist the court 
which tries the case by suggesting means of fur* 
ther elucidating points which need clearing up, 
and which are material for the purpose of doing 
justice between the Crown and the accused, but 
not as containing entries which can by themselves 
be taken to be evidence of any date, fact or state- 
ment contained in the diary, (Manohar Lall 
Meredith, JJ,) Dikson ATalt v. Emperor. 196 
to. 697=8 BS.49r=14IiT. 232=23 PX.T, 387= 
43 Or,L.J. 36=A I.B. 1942 Pat, 90. 

'""S. 172 — Diary — use of — Purpose for zvkich it 

may be used* 

Per Kkundkar, I — A diary kept under S. 172, 
Cr. P, Code, cannot in any circumstances be 
used as evidence of any date, fact, or statement 
contained therein but it can be used for the 
purpose of assisting the Court in the enquiry 
or trial by enabling the Court to discover means 
for further elucidation of points which need 
clearing up before justice can be done. Khund- 
kar and Sen //.). Ahmed Mta Emperor, 
l.T,.Il. (1944)1 Cal, 133=215 1.0.152=46 ar.Ii.J. 
28=17 R.O. 92=A.I.E. 1944 Cal, 243. 

— — — Ss. 176 and 537 — FaUure io hold inquiry into 
cause of death — Irreg'ularify if curable* 

The failure of a magistrate to hold an inquiry 
under S. 176 Cr. P. Code, into the cause of death 
is curable under S, 537, Cr. P. Code, if it has not , 
occasioned any failure of justice as when i 
there is no corpse on which an inquest could be j 
held. {Sen and Henteon If,) Ghudo Ramadhar ■ 
V, Emperor. I.L.B. (1945) Nag. 315=1945 N.L.J. i 
1S4=A.T.P. 1945 Nag. 143. 

*S. 176 — Statements of witnesses to be examined 
at preliminary inquiry '^Copies of — If can be granted , 
There is no objection to a maa'istrate granting copies | 
of statements recorded under S. l76, Cr. P. Code of | 
witnepes who are going to be examined at the prelims* j 
nary inquiry. {UatpeU, /.) Venkatramana RaO i 
In re. 1944 H.W.N, 687 (1) = 57L.W. 560 (1)= 
18 E.M. 33=218 X.C. 112=46 Cr T.X 412=A J. t 
E. 1945 Mad. 64 =(1944) 2 M.L.J. 292. j 

" 177 and 179 — Jurisdiction — Defamation — | 

Defamatory letter sent from A reeeived at Juris- j 
diction of Court at B* 

Where a defamatory letter sent from A to B is 
received at B^ there is publication at B^ and the Court 
at B has, therefore, jurisdiction to entertain a com- 
plaint of defamation. (0'Sulli7>an, J.) KUNDAN- 
MAL Emperor. 209 T.C. 234 = 16 E.S. 89 = 45 
Or.Ii.J. 105= A.I.R. 1943 Sind 196. 

S. 177 — Jurisdiction' — False charge — False j 

allegations against police in petition sent by post — Peti- j 
tion posted at P and received by addressee at 11. — False 
charge-'-Where made — Place of trial. 1 

The accused was charged with preferring a false or I 
frivolous charge against police officials at Polur on the 
ground that he sent a petition containing various allega- 
tions against the police officials which were subsequently 
found^ to be false, to the District Supermterdent 
of Police. The petition was sent by post, it was posted 
at Polur and was opened by the District Superintendent 
M VtUore, 


OR. P. CODE, (1898) S. 183 

Htld', on the question of jurisdiction, that the false or 
frivolous charge w^as made at Vellore and not at Polur 
and the Court having jurisdiction would be the Magis- 
trate at Vellore and not the Magistrate at Polur. 
(Uorwill, J.) ABDUR SHUKUR SAHrB k*. EMPEFOR. 
207 LC. 543=16 R.M, 162 = 44 Cr.LX. 660 = 1948 
M.W.N. 290(1)=AJ.B. 1943 Mad. 500= (1943)1 
M.L J. 409. 

yi^—Criminai breach of trust committed in 

Delhi. Failure to account or to^'reiurn property at 
Peshawar — Forum . 

S. 179, Cr, P. Code, deals with offences which are 
constituted partly by an act done and partly by conse- 
quence which follows. Where the offence of criminal 
breach of trust is complete in Delhi, the failure of the 
accused to return the property at Peshawar, or to 
account for the property, does not constitute any part 
of the offence. The offence is, therefore, triable only at 
Delhi. (Almond, J.C.') SlILTAN ChaND y. YOGIN- 
draNath. 214 r.C. 2''0=45 Cr.LX 749 = 17 R 
Pesb. 8= A.I.B. 1944 Pesh. 25. 

S. 180 — Applicability — Abetment of abetment of 

offence — If offence— Abetment by conspiracy^ Contract 
between every conspirator — Necessity — Penal Code, S. 
107, Expls. 4 and 5. 

It is not correct to hold that an abetment of an abet- 
ment is not itself an offence. The abetment of an abet- 
ment of an offence is no more or no less than an abet- 
ment of that offence. A person may constitute himself 
an abettor by the intervention of a third person without 
any direct communication between himself and the per- 
son employed to do the thing; under Expl. 5 to S. 107, 
T. P. Code, in the case of abetment by conspiracy, it is 
not necessary that the abettor should concert that offence 
with the person who commits it. It is sufficient if he 
engages in the conspiracy in pursuance of which the 
offence is committed. There i.'s therefore no reason to 
exclude the application of S. 180, Cr. P. Code, in such a 
ca^e. (O'Sullivan. I) Ma HOMED AVXTV KhUHRO 

7-. Emperor. I (1945) Kar. 275. 

-S. 181 (2) and 179 — Criminal breach of trust — ■ 

Place of trial— Place where breach of contract or liahi^ 
lity io account took place. 

The offence of criminal breach of trust cannot be tried 
at a place where neither the entrustment nor any posi- 
tive act of conversion of the monies entrusted took place 
although a breach of contract by non-feasance or a fai- 
lure to account took place there, as*^ neither of them, 
however dishonest, is actually and in itself the offence 
which S. 405, I. P.^Code, de6nes, but merely evidence 
of that offence. S. l79, Cr. P. Code, applies only to 
I those offences which by their very definition consists of 
an act and its consequence. It does not apply to criminal 
breach of trust, as loss to some one forms no part of the 
statutory definition of that offence. {Lodge, and 
Blagden //.) DATTYART TRIPATHV SUBOBH 

Chandra T.L.R. ri942) 2 Cal. 507=15 K.C 
484=44 Cr.L.J. 132=204 I.C. 26 = 46 C.W.N 
952= A.I.R. 1942 Cal. 575. 

S. 182 — 'Applicability — Conspiracy — Continue 

ing offence. 

, It cannot be said that conspiracy can never be a con- 
; tinning offence.* In certain circumstances conspiracy 
might be a continuing offence, and from beginning to 
: end conspiracy is an offence. Each rase must be de- 
j pendant on its own facts. {O'Sullizon. /.) MaPO- 
. MFD AYDB KHHHRO V. EMPEROR. IJL.'B. (1945). 
Kar,?75. 
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CB. p. COTJE. ^ts^s) a 182, 

— -" S. tS2-- — Chfai^ng^ — S^eri^s (*f acts 

^PlfTc^ inhive act is committed —Pra^ 

secufio^ at such t'lace — If liet. 

Thf^ acru‘5er!, resiHir)? at a place Ai, sent letters to 
various merchant's of Bomh^jv orrlerinsr ?oods frrim them 
and promisinsr to pay them bill on receipt of the groods; 
when the aoods were received by him, he accepted them 
and absconded without p^vinsf. He was prosecuted for 
cheating under S. 428, T. P, Code, beMre the Magistrate 
at A^. "^he accused pleaded that the Magistrate at JV. 
had no jurisdiction. 

Pe/df that the posting of the letters by the accused at 
was one of the series of arts which went to make up 
the offence, and the Magistrate at A^had therefore 
jurisdiction under R. 182, Cr, P. Code, ( Divotia and 

Lokur, //■> HnPMApp .AprTPRTp AfAWTTPAVAT a. 

Tn re, 207 T .C. 1^18-16 P* P. *^2 = 44 Cr.L T, 664 
=45 Pom T..1^.2P7«A I.P. 1943 Bom, 183. 

S ■ 182 — of Indian Court 

— Mefment in Native State of ofTrnce committed in 
British India — */.ocaI area* — Meoniner of. 

Court? in British India have no inriediction to try a 
suhiect of a Native State for the abetment of an offence 
which was committed in British India in pursuance of 
the abetment done by his acts in the Native State. 

The words “local area** used in S. 187, Cr. B, Code, 
only apply to a local area over which the Code applies 
and not to a local area in a Native State to which the 
Code has no application (P^etn*o*i^ ll\ Htr at AT. », I 
Fmperor. I.L.R. (1945) Nag. 130*1945 N.L.J, 
68. 

— ■ ■ S. \%l!t-^Whcn carnet into iteration — Offence of 

misafttro^riaiion or breach of Place of trial. 

M’’here upon the facts alleged it cannot be said deHni- 
tely where an offence of misappropriation or breach of 
trust was committed, S. 182 of the Cr. P. Code, is the 
prope'- section to be applied and the offence may be in- 
quired into and tried bv a Court having iurisdiction over 
an V such local area, I A FaoTBT? Cm and 

Pp amam 'Datt'. 1945 O.W.N (’TT-C.) 308 = 

1945 A.L T. 458= 1945 A,Cr C. 155 t= 1945 
A.W.B. fH.C.) 30R«1945 A.L-W. 355- 

S. 188 and Child Marriage Pestraint Act 
S, 9 — Marriape in Native State — Ccmrlaint wi+hin one 
year but rertifeate obfained after one year — Trial, if 
legal. HARnabavan 2 ^. CnvTNPPAM fre^O. H. 1956- 
40 Voi. T. Col. 2574.] T.L P. ri942) Nag. 193. 

— Ss 188. and 537— .y, 188, if mandatory—^ 

Absence of eeriifrnte under — If a bar to trial— Curabi^ 
iity under ^37. 

The provisions of S. 188 of the Cr. P. Code are 
muTidatnrv and the absence of the certificate of the 
Political Agent, required by that section is an absolute 
bar to the trial of a esse to which the provisions of that 
section apply. The quecrion of certificate goes to the 
root of the ca^ and S. 537 Cr. P. Code, esnnot be used 
to cure a clear illegality or a clear transgression of the 
mandatory provisions of law. S, 179 Cr. P. Code, also 
has no bearing to such cases. (Thomas. C, O 
MAMOAfFD Zaman r». Empetjor. 20 T.iirk 37flr= 

1945 O.A.rC.Cl 74=^220 T C. 38«46 c;lt 
650-1945 O WN 115=1945 A.W.P. rc C I 74 
-ms AX.W, (C.C.) 108-A.I.P, 1945 Oudh 
231. 

— S. It rabiliiy^O fence under Indian 

Companies Ac t — Private Locus standi to file 

eomfilaint^' 0, Mrs, 518 of I9l6 and 3070 of 1932— 
Efeet of. 


Ob. P. code. (1898) Ss. 190 & 191. 

As there are no provisions to the contrary in the Cotn- 
panlee Act, the taking cognizance of an offence under 
the Art mn^t be governed, ac in the case of an offence 
under the Penal Code by .S. 190, Cr. P. Code. S. lOQ 
Cf. P. Code, contains no restriction with regard to the 
person wh'^ mav lav a complaint. Tt cannot therefore 
he caid fhat a private person ha? no locut standi to fik 
a complaint in reepect of en offence under the Corn, 
paniec Art. C. O. Noc 5l8 of 6th Tune, 19l6 and 
3070 of 23rd August, 193'^, permitting the Registrar of 
Joint fitock Companies to file romplamts, do rot restrict 
the Magistrate in the exercise of h'c powers under S. 190 
Cr. P. Code, There is no legal obiection to proceedings 
being dropped bv the TVTagistrate if he finds that he 
ought not to have taken cognizance of the offer re. 
{fTnrndV / ') MTTTTrTTVFPP ANT C^FTTr AT! v. Mpt- 

T'»VAV Cft^ttiap 292 T C 28 = 43 Cr.L T ypfis, 
15 HM 470=104? Comp C, 86 = 194-? M WN 
121=:A.T.l?. 1942 1Vrad.283=r(1942) 1 M.L.J. 2So‘. 

' — ' " S. 1 90 — ^ ainft^ninf — ConUntt of^Jf shmU 
name accused — Maristrafe^s ftenver to issue summons 
a^aind persons not named. 

The ordinary nde is that when a Magistrate tabes 
cognizance of an offence he takes cognizance of the case 
as a 'whole, and i® empowered to summon all persons 
against whom there appears to he anv reason for their 
prosecution, even though their name=- are not mentioned 
for this purroce in the petition of complaint. ( Seuheni 
I') Ottphtp PanT^vPOV n N IC MaZTT^tPAT?. 
216 TC 312 = 17 PB. 164 = 11 'B.V. 136=46 
CrX T 168=1944 P.W.N. 275= A.I.B. 1944 
Pat. 210 


- — -' - Ss. 390 and 191 — Police report referrins^ eau 

af of eta Si r^r a* ed assault — Magistrate calling for coti 
of raff diarv and prnceedinsi with trial — Conviciim 
under .7. 353. /. P, Code — T.emlHy of — Cotnplainani 
not anxious about care — Relevancy. 

The accused slaoped the complainant on the face and 
the medical certificate shewed that the complainant 
received a miner invmv. The Ruh-Tnsnector of Police, 
in his report to the Magistrate on the investigation 
made in the ca®e. stated that the assault was exaggerat- 
ed. that the compiairant was not verv anx*ous about 
the case, and on that ground and in accordance with the 
orders of the Tn'pectc r of Poffee he treated the case as 
a mistake of fact. But he did pot refer it as a fabe 
rase. But the Magistrate called for a conv of the case 
diarv and proceeded with the trial after the suhmis.sion 
of a charge-sheet and convicted the 'accused under S. 
353, T P. Code. 

Held, in revision. Ill that the story of assault which 
was onlv exaggerated still disclosed an offence of as.«ault 
and the fact that the complainant was not verv anxious 
about the case was not a ground for pot taking action. 
The complainant*? indifference was not relevant and 
the Magistrate could take cognizar^ce of the off^^ce 
upon the report of the Police*, (7) that even if the 
Magistrate erre^i in treating the case a? non-compound- 
able. the report having disclosed an offence, the grounds 
upon which the Magistrate chose to take cognizance 
could no*' be questioned after the Mai was over* provid- 
ed there was material upon which he could act? 63)that 
S. 191. Cr. P. Code, did not strictlv applv; that the fact 
that the Magistrate had to consider whether Prttno 
facie a rase had been made out would not disQaalify 
him either in law or in eouity from proceeding with the 
trial; 64) that even if it be true that the offeheft dis- 
closed wasoneundesr S. 332 beyond the cognlrajceof 
tlig tTiarMaglstratc, it was npt illegal fof the MaglitT^le 



1713 


1714 


CrVTE. ClOMTlSrAi: and sevenue. 


CB. P. COBB (1898?, Ss. 190, 195 and 476. 

to try the acctised for a lesser offence, when there was 
no reason to think that he deliherately framed a charge 
of a lesser offence, knowing that a more serions offence 
had been committed in order to clutch at iori«dirtion 
and to try the case himself (Pori^Jh /.) ALFRED 
PATtt, In re, 1948 M W N 802 T.O. 77 = 

36 BM. 571=4.'5 Cr.Ti.J. 508=»A.T.B. 1944 Mad. 
166— (194S'>2 M.I 1 XF 97 . 

Ss. 190» 195 and 476 — Cf>mf>laini mn/Je hv 

District MaeisiraU und^r S. 476 •7tdthouf 

— Olffnce not coming within S. l95 — Jurisdiction of 

Magistrate* 

The fact that an Additional District Magistrate made i 
a complaint in respect of an offence acting under S. 476, 
Cr. P. Code without iurisdfction. does not affect the 
junsdiction of a Magistrate to take cognizance of that , 
offence on such complaint when that offence does not 
come within the scope of S. 195. Cr* P-» Code. ( Bfnck^r. 
/.) EmPFFOR V, NANAKCHA'Nn. 207 T C 689 = 44 
arXjJ. 666 = 16 E.L. 40=45 PX.B. 226«A,I.E. 
1943 Bah. 208. 

- ■ ■ ’ S. 190 — Coenitance — M^aninsr of. 

The word ■'^•!r)S[niz^nce*’ is used in the Code to indi- 
cate the point when a Magisfate or a Judge first takes 
iudicial notice of an offence. It is a different thing 
from the initiation of proceedings; rather it is the con- 
dition precedent to the initiation of proceedings hvthe 
Magistrate. Cognizance is taken of case, not of per- 
sons. and there seems to be nothing in theory to prevent 
a Magistrate from taking cognizance of a case even 
where the offenders are unknown. The fact that a 
Magistrate has taken cognizance does not necessarily 
mean that there wHI be iudicial proceedings against any 
one. Cognizance is something prior to and does not 
neces«ari1v mean the commencement of judicial oroceed- 
ings against any one. (Fatl Afi* C. A, Manoftar taU 
and Meredith, /A'l Gopal Marwapt v, FmPFPOR. j 
22 Pat. 438=r?n9 T.C. 482=16 -R.P. 114 = 1944? W j 
11.420=46 Or.Ix.J. 177=10 B.R. 19S = A.T,R. 1943 
Pat 246(S.B.\ ! 

’ "- Sg. 190, 191 and S51 — Relative applicabilitv 

of Rs. 190 and 35l — Detention of witne.^s and trial 
under R. 551— Degalitv— Tnricdiction. Mattvcj Thft 
V, MATTxra Cftt TTvwr. [//c O.D. i 956— 40. Vol, T. 
Col. 3331-1 101 T C. 894 = IS B.B. 168 =42 Or.I, J. 
244= A.X.B* 1941 Bang. 30. 

— — — S« 190 (IJ fbl and fc) — FrUce retort — 
in S‘~^AttJicohilHv of Cl* (c) of Suh-S (ij to S. 190- — 
Cotnflainf forwarded to folice and Proseouiion 
as a result of their invesii gation'^Competency of that 
same Magistrate trying the case. 

‘police report' mentioned in S. 190 (1) ffr) of 
the Cr. P. Co^e, is not limited to a report men- 
tioned in ?, l70of the Coffe and the preceding 
sections. Cl. (11 (c) of S. 190 applies to cases 
where the party is^not prepared to lodge a formal 
complaint and rrosecnte the case and the Magris- 
trafe chooses to take cognizance of the offence 
upon the basis of informatfon received by him 
either directly or through person^ other than the 
cornplainant or aggrieved party.^ Tt has no appli- 
cation to a case where on receiving a letter com- 
plaining about the commission of offeree the 
Magistrate sends it to the police as a 
result of whose investigation the accused are 
prosecuted. Tn such a case there ic no bar to the 
same Magistrate trying the rase, (Ghulaw Masan 
/.) Lailit Sifgh p. Emperor. 708 T.C. 107= 
15 RO. 474=44 Cr.LJ, 492=1943 O.A.' iC.C.) 
Q. a 1-108 _ 


CE. E. CODS <1898), S. 192 (1). 

44 = 1049 A Cr.C. 32=19<? A.W.R. fC.C.) 11= 
1943 O.W.N. 80 -A.r.R. 1943 Oudh 226 . 

Ss, 190 fU'fb) — ScoPf'^Non-cognitahle case-~^ 

Charge sheet hy police offieer before Magistrate ^ Pro* 
priefv. 

Where in a non-cognizable case, a, Sub-Tnspec- 
tor of Police filea a charge sheet with regard to 
an offence under S. 211, T P. Code, alleging that 
n fa^ce complaint had been sent to him through 
the Village Magistrate of an offence under the 
Arm<? Act, it cannot be said that ^he filing of 
the charge sheet is not regular. The fling of 
tbe charge «heet is a proper method of bringing 
the case before the Court under S. 190 Cr. P. 
Code. (Horis'ilh J*) Pttrttc Prosfcptor v. 
Mti-nttswaacv Na'iou. 201 T C. 517=43 Cr.Iy.T. 
775:=15 R.M. 443=1942 M.W N. 224=55 L.W. 
63 (IV 

S. 191 — Applicability — Proceedings under Ck. 

V77l — Regular trials— Distinction, 

Weston,/. — S. 191, Cr. P. Code, ha« no appli- 
cation to proceedings under Ch. VTIT, Cr. P. 
j Code. Although a jwdicial procedure bas^ to he 
I followed in these proceedings there is an impor- 
I tant difference between these proceedings and 
regular trial*: as to the manner in w’^hich proceed- 
ings are initiated. While in regular trials an 
accused has the right to claim not to he tried hy 
the magistrate who takes cognizance under S. 
j 190 (c\ Cr.P. Code, a person proceeded against 
j where an order has been made under S. 112, Cr, 

I P. Code, has no such right to demand that 
further proceedings should be conducted hy a 
magistrate other than the magistrate who passed 
the initial order, although such a person may 
apply for transfer under S. 526 Cr. P. Code, if he 
has any reasonable grounds for thinking that 
the magistrate is preiudiced against him and 
that hy reason of such prejudice the inquiry hv 
such magistrate would rot be fair or impartial. 
(Loho and Weston. Fmrfror %k Pasttlrttx* 
T.B.R. (194?') ICar. 252=205 T C. 322=15 B.S. 
136=44 Cr.L.J. 378=AJ.B 1942 Sind. 122. 

S. 192 — Ground for transfer — Rraminatfon eff 

witnesses hy magistrate before notice to accused, 

Tt is not unusual for a jragistrate to examine 
witnesses in a preliminarv inouirv without giving 
notice to the accused, and a transfer of a case hy 
the District Magistrate on that ground is there- 
fore. had. (Dards* C.7 and Weston, /.) Fmpfror 
V* Rttaepas. X.L.P. (IOAS') Far. 13=207 XC. 
102=16 R.S. 16=44 Cr.L.J. 612 =A.I.B. 1943 
Sind 109. 

S. 192 (11— Cases that can be transferred. 

ttaftzar Rahman p. amtnat hoobe, Jsee O* D., 
1036_MO Vol. T Col. 2.580 ] T.L.B. ri9411 1 Cat. 
67=194 I.C. 38=13 P.C. 476=42 Cr.L.J. 490= 
A.I.B. 1941 Cal. 185. 

S. 192(1) — Cases transferred after issuing pro- 
cess to one of accused persons— Death of that acrii«fed— 
Tf terminates proceedings in the case. TTafiZAR. 
Rahman A MTNAI FOOTTE. fsee O* D. 1936 — *40 
Vol X. Col. 2580,1 T.L.P. ri941" J Cal. 67=194 
I.C. 3R=13R.C. 476=42 Cr.L.J. 490=A.I.R. 
1941 Cal. 185. 

“■■■ S. 192 (1)-— “Trouiiy”— -If D"fatis irqniry under 
S, 202— Transferee Magistrate— If can retorn case to 
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CE.P, CODB, (1S98) S. 192 CD 

transferring Magistrate for issue of process. Hafizar ^ ^ 

Rahman v. AMINAL Hoque. [seeQ. D. 1936-40 j complainant himself complained of foreery and 
Vol. r. Col. I.L.R. ( 1 Cal. 67=194 ; tion, merely, because it can be said on the facts that thi 

I.C. 38=^13 K.C. 476 = 42 CrL.J. 490 = A J.R. | offences of cheating and of conspiracy to 

1941 Cal. 185. i have been committed, the necessity of a complaint bv - 

»S. 192 (1) — Powers of transferee Magistrate — ' *'■ i-i*- — 

Case transferred afrer summoning one of accused per- 
sons — Jurisdiction of tiansferee Magistrate ro summon 
the others. HaFIZAR RahmaN AminaL HOQUE 
Q.D. 1936-MO Vol. I Col. 2581.] I.L.R. ri941) 

1 Cal. 67 = 194 I.C. 38=13 R.C. 476=42 Cr.L.J. 

490 = A.I.R’ 1941 Cal. 185. 

^S. 192 (1) — Transfer of case — Powers of trans- 
ferring Magistrate thereafter. Hafizar Rahman z>. 

AMINAL HOQUE 0- L. 1936=*40 Vo], I, Col. 

2581.] I.L.R. (1941) 1 Cal. 67=194 I.C. 38=13 


CB* P. CODE, (1898^ a 195-Appllcal)ility. 

conspiracy to commit forgery and extortion, and th. 


Court or the consent of the Local Gove nment, as the 
case may be, is not di.cpensed with. {Davis, C. /. and 
IVerfaM, r.) GOBTNDRAM v. EmPEROR. ILP 
(1942^ Kar. 12-200 I.C. 211=14 R S. 208=42 
Cr.L.J. 6i2=Aj.R. 1942 Sind 62. 

195 — Apf'iicability — Defamation hy witness 
in criminal case — Prosecuiion^Sanctim er complaint 
by Court — Necessity for. 

The provisions of S. 195, Cr.P. Code, do not apply to 


be 


. , defamation, and a person, who is defamed by a witness 

R.C, 476=42 Cr.L.J. 490=A.I.R. 1941 Cal. , when in the witness-box, is at liberty to file a complaint 

185. : against the defamer under the provisions of T. P. Code. 

The mere fact that the defamation is committed in or in 
relation to criminal proceedings in a Court is no reason 
for requiring the sanction of the Court or for requiring 
the Court to prefer a complaint. {Leach, C. J, and 
Chandrasekhara A war. NaT.I.aPPA GOUNPAN o 

Chtnnammat,. I.L.R. ri942) Mad. 158=198 I.C 
809-43 Cr.L.J. 441 = 14 R M. 511 = 54 L.W. 445 
=1941 M.W.N. 1076=A.I.R, 1942 Mad. 19= 
1941 2 M.L.J.618. 


-S. 192 (1) — Transfer of case' — When may 
Hafizar Rahman v. Aminal Hoque. [ste 

' I.L.R. (194D t 


made. 

0. D. 1936— ’40 Vnl. I Col. 2581.1 

Cal. 67=194 I C. 38=13 R.C. 476=42 Cr L.J. I 
490=A.I.R. 1941 Cal. 185. ' 

S. 192 (1) — Transfer of case — Whole case, if | 

transferred — Piecemeal transfer — Legality. PIafizar | 
RahMan Aminal hoque. \see 0 D. 1936-MO! 
Vol. L Col. 2581.1 I.L.R. (1941) 1 Cal, 67=194; 

1. C. 38=13 R.C. 476=42 Cr.L.J. 490=A.I.R. ; 

1941. Cal. 185. i 

S. 195.- 

Applicability. 

Complaint. 

Construction 

“Court” 

•'In or in relation to” 

“Party” 

“Public servant concerned” 

“Produced” 

Jurisdiction to file Complaint 
Procedure. 

Applicability, 

- S. 195 (!') ‘Applicability — Amin mahing 

false reiurnexecuti on on process — Offence-^ Comblaint by 
Court — Necessity — Complaint under S, 167 ^/.P. Code, 
-^Competency* 

An Amin making a false return on an execution pro- 
cess entrusted to him in the course of judicial proceed- 
ings commits an offence punishable under S. 193, I. P, 
Code, A complaint of that offence must be made by 
the Court under S. 195 (1), Cr, P. Code and no com* 
plaint by a private party, is maintainable. Though the 
act complained of may also fall under S. l67, 1.P.Code, 
a private complainant cannot avoid the provisions of 
S.195, Cr.P, Code, by making his complaint for a 
lesser offence for which a complaint by Court is not 
n€ces.«ary. {Byers. Jf) SRINIVASA AVYANGAR v. 
ramaSamt Ayyangar. LL.R. (1945) Mad. 459 


S. 195 — Applicability — Defamatory allegatiofts 

in petition to public’ servant or Court — Complaint of dt- 
famatian hy aggrieved person — If maintainable. 

The mere fact thet allegations constituting an offence 
of defamation are contained in a petition to a public 
Servant or a Court, is per se no ground for holding that 
S. 195, Cr* P. Code, is a bar to the cognizance of the 
offence. The question whether the facts alleged in a 
complaint really constitute an offence falling within the 
provisions of S,196, Cr.P.Code or not must depend upon 
the circumstances of each case. But if the facts alleged, 
prima facie constitute the offence under S. 500, T. P. 
Code, that offence can be taken cognizance of on a com- 
plaint hy the aggrieved person. (Pkide, /.) Chanan 
Singh r. taraK Singh. 199 I C. 543=14 RX, 
428=43 Cr.L.J 572=44 P.L.R.7=A.T.R. 1942 
Lah. 76. 

-S. 196 — Applicability —‘Pacts disclosing offence 


under S. 2l0, 1.P.C^de — Other offences merely snhsidi- 
atyio it. 

Where the facts primarily and essentially disclose an 
offence under S. 210, T. P. Code, and the other offences 
alleged are merely subsidiary to the main offence the 
complainant cannot be permitted to evade the 
provisions of S. 195, Cr. P. Code. {Davis. C*J^and & 

Sullivan. Jf) TARACHAND WaPHTTMAL V. EMPEPOR. 

21 5 I C. 302=17 R.S. 57=46 Cr.L.J. 97=A.I.R. 
1944 Sind. 130. 

— ■ ■ S. 195 (1) (b) — Applicability — Facts disclosing 

217 I.C, 236=47 Cr.L.J. ’259'‘^i7'''R’M7' 290= i under S. 211, 7.P. Code-Charge under S. 182, 


1944 M.W.N, 
M.L.J. 157 


684=57 L.W, 465=(1944) 2 


Ss, 195 and l^^-fK.'-’^ApplicabiHty’^Conspi* 
racy to commit forgery and extortion — Conspiracy to 
cheat also possible on the facts — Complaint of Court or 
sanction of Local Government— f dispensed with* 

Where the Sub-DivisionaJ Magistrate has found that 
there was conspiracy to commit forgery and extortion 


L,P. code, to evade requirement of S. 195 (b) as to 
complaint hy Court — Permissibility. 

It is a well established principle that a prosecution 
for a lesser offence should not be launched when the 
facts alleged constitute a graver offence. If a graver 
offence, under S, 211, 1. P, Code is disriosed from the 
facts stated in a complaint, the condition laid down in 
S. 195 (3) (3) for taking cognizance of such a case 
cannot be evaded by electing to name a lesser offence 


gnd the subordinate Judge has made a complaint of a under another seption. c/f„ S. 182, IP. Cede, which 
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CB. P. CODE, (1898) S. 195- Applicability. 

is more general. It would be bigbly improper to allow 
such a device to be used to defeat the statutory provi- 
sions of S. 195. {L^kvr and We<tfo>t, J I,") EmPEROR 
2 /. BAj.Aji Appaji, 47 Bom.L.R. 664, 

S, 195 (1^ (h) — A t> pi i£ ability — Falsf to ! 

police — Report by poMce to Mapisiraie in B form — 
Order by Magistrate granting 'B* summary — Prosecu- 
iion for false charge — Complaint by Court — Necessity 
— Proceeding in Court** 

Where an alleged false complaint is first made to the 
Police and then to a Court, a complaint under S. 2t1, 
LP.Code, subsequently filed is a complaint of an offence 
alleged to have been committed in, or in relation to, a 
proceeding in Court, and cannot be taken cognizance of 
extent on the romnlaiht of the Court, as required by S. 
195 (1) (b)^ Cr. P. Code. So also, where the Police on 
investigation, find the complaint false and then send 
a report to a Magistrate in form B under S. l73 Cr. 
P. Code, and the Magistrate grants a ^*B^’ summary 
against the complainant the order passed by the 
Magistrate is not an administrative order, but a judi- 
oial order of the Court. A complaint of a false charge 
under S. 211, I.P. Code is necessary by the Court be- 
fore cognizance can betaken of the same. and 

Weston, //.) Emperor 2 ^. Bajaji Appaji. 47 Bom. 
L.R. 664. 

S. 195(^1) Cb) — Applicahiliiy — False complaint 

of dacoity — Police referring complaint — Notice to com-* 
plainant — Failure to appear before Magistrate — Pro’- 
secution under S* 211, /, P- Code — Complaint by Magi^ | 
strate, if necessary. i 

Where a complaint of dacoity made by the accused to { 
a village Magistrate is referred as false by tbe police j 
and the accused does not aopear before the Magistrate ' 
in answer to a notice issued to him, a prosecution of the , 
accused under S. 211. T. P. Code, is not bad for want of i 
a complaint by the Magistrate. Since there has been no ' 
proceeding in any Court no complaint bv the Magistrate 
is necessary. ( LaiPshmana Ron /.A PrBi.TC PROSE- i 
CUTOb fA .Cat.ma PerVT. 195 T C. 233=42 Cr T.. 1 
J. 640=14 R M. 160=53 L.W. 358=1941 M.W. ! 
N. 222=A.I.R. 1941 Mad. 579. , 

S. 195 Cl) (c) — Applicability — Forged docu- 
ment brought info court — FF'Ct-^ Private complaints 
prernously instituted — If barred. 

Once a forged document is brought into Court, sub- 
sequent private complaints are barred by S. 195, Cr. P 
Code, even in respect of anterior forgeries — that is, 
anterior to the litigation. But this does net apply to j 
previously instituted compla'nt.c. (Pose. T.") Hartram 

OneaR V. Radfa. T L.l?. (1944> Nag. 238 = 16 
R.N. 160-45 Ct.L.J. 175 = 210 I.C, 136-1943 1 
N.L. J. 456-AJ.R. 1943 Nag. 327. 1 

195 and 476 — Applicability — Inefuiry\ 
under Legal Practitioners* Act against A — l/se by A of \ 
a receipt found to have been forged by B and attested by 1 
C and D — Prosecution — Complaint by Court — Whether 1 
necesmry, | 

Where a complaint was that in tbe course of pro- j 
ceedings under the Legal Practitioners’ Act against 
A made use of a receipt which was found to have been 
forged by B and attested by C and /> and also that B, 
C and D swore to the truth of the document in the pro- 
ceedings. 

Heidi that a complaint of the Court was not neces- 
for prosecuting the accused for offences under 


OB. P. CODE, (1898) S. 195— AppUcabHity. 

Ss. 403 and 467 of the Penal Code. (Lahrhmana. Rao^ 
/.) Guruswamt Chettiar. In ^e. 193 X.C. 822 

= 42 CrL.J. 468=13 R M. 731=1940 M.W.N. 
1270=A.I.R. 1941 Mad. 323=(l940) 2 M.L.J. 
1063. 

S. 195 CD (a) ^(l:i)—Applicability--Ojfences 

under Ss. 182 and 211, T, P. Code — False informa- 
tion to Police followed up by complain* before Magis^ 
trate — Complaint under S, lS2 by Police offieer—If can 
be tahen cognizance of. 

If a person not merely gives false information to the 
Police i)ut also files a complaint making a false charge 
before a Magistrate after the Police refuse to take any 
action, the case comes within the purview of S. 211, I.P. 
Code and not merely that of S. 182, 1, P. Code, When 
there is a specific .section dealing with a false charge, 
that section must be considered to be the one applicable 
to the riTCumshnnees of tbe case. A complaint under S. 
182, T. P. Code, instituted by the Inspector of Police 
cannot be taken cognizance of, as under S. 195 Cl^ C^)f 
Gr. P. Code, no Court can take cognizance of an offence 
! falling under S. 211, T- P. Code except on a complaint 
by the Court concerned. (Bhide. J.) SHAH MOFAM- 
j MAD 7'. Fmpepop. 195 T.O. 102=14 B.If. 34 = 42 
' Cr.Ii.J. 667 = 43 P.L.B. 191-A.I.B. 1941 Lah. 218. 

— — — S. 195 (1) fa) — Applicability — Offence under 
S. 182, I. P. Code— Initiation of proceedings — Pro- 
cedure. Tejn ARAIK Lall z/. Emperor. 

1936—40, Vol. I. Col. 3331.] 1941 P.W.N. 9 (1)* 

42 Cr.L.J. 67. 

— “S. 195 (1) fa) — Applicability — Offence under S. 
186, I. P. Code — Proper procedure to be foUowed — 
Complaint by tbe officer concerned — Appeal, if lies. 
BHOOPRAM V, emperor. \see Q.T) 1936—40. VoU T. 
Col 3331.] 192 T.C. 860 = 42 CrIi.J. 323=13 B,A. 
372 = 1941 O.A. (Supp.) 111 = A.I.B- 1941 All. 100. i 

S. 195 (1) fa) — Applicabitity — Offence under S. 

186, /. P, Code — Warrant of attachment executed by 
peon — Latter assaulted by fud gmeni-debtor—Duty of 
Court to make complaint — Judgment-debtor sub- 
sequently filing application under Bengal Agricultural 
Debtors* Act — Effeet of. 

Where a peon to whom a warrant of attachment of 
movable property of a judgment-debtor issued and sign- 
ed by a Subordinate Judge was entrusted '"for execution 
was assaulted by the judgment-debtor while "the warrant 
was executed, 

Pfeldi that both the Subordinate Judge and the peon 
were public servants within the meaning of S. 21, T. P. 
Code and the peon was subordinate to the Judge while 
he was carrying cut his order and that it was the duty 
of the Judge to make a complaint under S. 1P6. I. P. 
Code, against the judgment-debtor. 

ff eld % further., that the fact that tbe debtor had sub- 
sequently taken steps under the Bengal Agricultural 
Debtors Act in respect of his debts made no difference. 
{Derbyshire, C. J. and Bartley^ Jf) RaJSHAHI BANK- 
ING AKD TRADTKG CORPORATION Ltd. V. SUREN- 
DRA Nath Mitra. T.L.R. (1942) 2 Cal, 108= 
198 X.C. 617=14 R.C. 499=43 Cr.L.I 410= 
A.I.E. 1942 Cal. 434. 

gs^ 195 Applicahiliiy — Offences 

under Ss. 193 and 47 J, /. P, Code^ during proceedings 
1 itihich u ere ultra \ it et~^Cemplaini^Ugality» 
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CE. P. CODE, <'J808) S. 196,— Applicability. i CE. P. CODE, (1898) S. 195— Complaint. 


Tf during proceedine^s which are tjlira tfires Ax\dL 
illegal, any offence under S. 193 or S, 471, T. P. Code, 
is committed, it cannot be said that it wa*’ committed in 
or in relation to, or by a partv to, any Judicial proceed- 
ings— and a complaint in recpert it is not a valid one. 
(Gnftm Nnfh^ /.> ?^TTM4T PRyJpATt V. KMPFPnR. 

r.L.T?. 1042 All 4^=rlOR T.c. !4S>~14 P .A, 271r^ 

43 CfX.T. 319=1941 AW.F. (HC.') 351=1941 
A.XW. 993=1941 A Cr.C. 262=1041 A.L. J. 682 
=AJ.R. 1942 All. 11. 

S. 195 (1) (B.') — At'PUcahiUiv — Order under S. 

144 by Suh’^divtsiovai Mas^hfra^e — Disohedfen'-r &f — 
Prosecutfon — Condition precedent io — Complaint hy Sub^ 
Divtxional Maf^istrate or Dturiet Mo pi sf rate — JVecessity 
•^Ma^isfrate maMn^ order under C. 144 — If Court or 
Puhlio servants 

A sub-divtsinnal Magifitrate making an order under 
S.144, Cr. V. Code, does so as a public servant and not 
as a Court. Where an order made by a Sub divisional 
Magistrate under S. 144, is disobeyed or contravened, 
the onlv persons on wboce comnlaint a prosecution can 
be launched under S. 188. T. p- Code, for disobedience 
of the order are the Sub-divisional Magistrate who 
maltes the order and the public servant to whom he is 
subordinate, namely, the 'District ‘Magistrate. Tn the 
absence of a complaint by the Sub-divisional Magistrate 
or by the District Magistrate concerned, no prosecution 
can be started and no Court has jurisdiction to try the 
accused, for disobed’ence of the order made under S. 
144. Cr. P. Code. The terms of S. 195 ^l^ ('^j'lare 
absolute and admit of no exrent'ons, (Apnrv.da. /I) 

Kap?tngh Mahapatpa 7'. Emperor, 9 Cut.L.T. 
95. 

(as amended in 1923), Ss. 195 and 476 — 

Applicability and scope — Person not party to proceed- 
ings of Court — ^Power of Court to start Innuirv or make 
complaint. See CR. P. CODE, S. 476. (1945) P.W.N. 

264. 

S. 195 (1) (b) — Applicability — Suit for regis- 
tration of sale deed -^Dismissal — Complaint of forpery 
against writer and attestors not parties to suit'^Com- 
plaint by Court — Neiessity, 

A suit for the compulsory registration of a sale deed 
was dismissed by the Civil Court. The alleged execu- 
tant of the sale deed then filed a criminal complaint 
against the writer and attestors of the sale deed who 
were not parties to the civil suit praying for their pro- 
secution for an offence under S. 476, 1. P. Code, on the 
ground that they committed forgery with the object of 
grabbing the property to themselves. The plaintiff in 
the suit was not included in the complaint, but it was 
stated that the Civil Court was being asked to make a 
complaint. It was pleaded that S. 195 (1) {]>) Cr. P. 
Code, was a bar to the private complaint, as it disclosed 
an offence under S. 193, T. P. Code. 

Held, that in order to attract the provisions of S. 195 
(1) (3) the allegations in the complaint must be looked 
to; that the allegations in the present complaint did not 
make out an offence under S. 193, T. P. Code, so as to 
attract S. 195 (1) and that there did not seem to be 
any attempt to evade the provisions of S. 195 (iX^). 
The private complaint was not therefore barred. {Ba^ 
pelh JA Veneata PEDPT r/. Pugga Pepdt. 221 
l.C. 142»ri945') M.W N.266-=A,T.R. iMSIMad 
345-<1945)lM.L.J.46S, ' ^ 


~S. 195 — '^C ompIainP^^Ccmplaint of theft to 

Village Magistrate — Report hy latter to police and to 
Sub-Maps strait — Police laying ckarpe under 5*. 2ll 
/. P. Code — Conviction under J? . 182, /, A Code-^ 
tepaliiy — Absence of charge under S. 182, /, P. Code— 
Rffeet, 

A 'Village Magistrate to whom the accused gave a 
complaint of theft sent his usual reports to the police 
and to the Sub-Magistrate, and the police who took 
cognizance of the matter reported the case as false, and 
later fifed a charge-sheet against the accused purporting 
to be under 3. 211. T. P, Code. The Sub-D' visional 
Magistrate who tried the accused found the offence to he 
one punishable under S. 182. T. P. Code, and convicted 
the accused. It was contended on behalf of the accused 
in appeal that the charge sheet by the police did not 
amount to a valid comp’aint such as is required by S. 
195, Cr. P. Code. This contention was upheld and the 
accused acquitted. 

Beld^ (1) that the charge-sheet amounted to a valid 
complaint wdthin the meaning of S. 195, Cr. P. Code, 
because information givpn to a ViUgge Magistrate 
amounts to a complaint to the higher authorities to whom 
he is bound to pass on the information, (2) that it could 
not be laid down as a general principle of law that there 
cannot be a conviction under S. 182, 1. P. Code, when 
there is a complaint under S. 211, 1. P. Code so long as 
there was a complaint setting out all the facts constitut- 
ing the offence, it did not matter whether the com- 
nlainant thought the offence to be one under S. 211, or 
8. 182, T. P. Code. The conviction was not therefore 
illecal. ( Bo^rmilf /) Pttbi-tc PHOSECXrrOF r/, dev- 
amma 199TC. 638«14 R.M. 630-43 Cr.t.J. 
574«55 L.W. 223 r2)«1942 M.W.N. 217« 
A.I.R. 1942 Mad. 513=(1942) 1 M.XJ. 382. 

S. 1 95 — ' Com plai nd i f used i rt ieehni cal sense. 

The intention of S. 195 of the Cr. P. Code is only that 
the magistrate should not punish any person except at 
the instance of the public officer concerned or of his 
superior and the term ‘complaint* in 8, 195 CD (d) Is 
not used in the technical sense in which it is defined in 
8.4, (Aiif^p /.') Emperor v. Rapkat. TL.'R. 
rt043> A. 29=204 T.C. 243=15 P.A, 327=44 
Cr.D.J. 165=1942 A.tJ. 608«1942 A.L.W. 581 
= 1942 A.WT7. (TT,C.) 346 (l)=t942' A.Cr.C. 
199 = A.I.T?. 1943 All 6. 

Ss. 19 5 and M 6— Complaint of an op end 

under Rs. 218 and 194, /. P, Code — Conviction under 
S. 193, A P. Code— Legality, 

Under S. 196 Cr. P. Code, no Court is in a position to 
take cognizance of an offence — that is of a particular 
offence — which has not beep specificallv pronounced by 
the Court under S. 476 of the Cr. P. Code, to be one 
which it is expedient in the interests of justice to have 
an enquiry into. Hence when a complaint under S. 476 
is made of an offence under Ss. 2l8 and 194, I. P. Code 
but the accused is convicted under 8. 193, 1. P. Code, 
the conviction could not be sustained. There has been 
no coiiiplaint within the meaning of S. 476, Cr. P. Code, 
of any offence under S. 193 of the I. P. Code, and there- 
fore the condition of 8. 195 (D of the Cr, P-Code, Is 
net complied with. The complaint under S. 476, Cr. P. 
Code, is a special complaint, which has to comply with 
a number of strict conditions before ft becomes a com- 
plaint under that section at all for the purpose of S. 196 
Cr. P. Code, Sub-S, (2) of S, 476 only mcanstbat 
y^here a Magistrate recelres a complaint whkk quaUfUi 
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OB. P. CODE, (1898) S, 195.— Construction, j OB. P. CODE, (1898) S. i95.Constructioiii 

S. 476 (l), he should then proceed from that j I. P. Coie^ is not a valid complaint under S, 195, Cr. 
point onwards as if it was a complaint under S. 200, Cr. I P. Code. {King, /.) VARAi)ARAiviANUJAi.U NaIDU 
Pi Code. This cannot alter the tact that the only thing j v* KaJNANOOR NaIDU. X.L.R. (1943) Mad. 60^ 
that the Magistrate or any other subsequent Court, can i —15 R.M, 719=44 Cr.L.J. 144=204 1*C. 33^ 
inquire into, IS the speahc oifence which the original j 1942 M.VV.M. 748=55 i#.W. 7(}0=A.I.B. 1942 
complaining Court has said that, in its opinion, ttis ' Mad. 737 (2)=(1942) 2 M.I/.J. 571, 
expedient m the interests of justice to inquire into, | 

{Braund, /.) TaSKHIR AHmad v- KmpeROR. i S. 195 (1) (^)-— Construction— * in relation to'— 

I,L.K. (1945) A. 668 ==1945 O.W.N, CH.C.) 172 | Meaning of— Offence committed in relation to proceed- 
» 1945 A.Cr.C, 95 = 1945 A.W.B, (H.C.) 180=it«gs suosequently instituted in Court — Complaint by 
1945 A.L.W. i87=A.i.R. 1945 All. 397. ! Court— Competency. hMPEROK v, NaBIBUX Khair 

; Mahomed, {ste Q. D. 1930 — ’40 Voi l. Col. 3332.] 
Coastruction. j 191 I.C, 325=13 R.S. 140=42 Cr.L.J, 141. 


— -S. 195 (Ij (C) — CottstrucUon-^'" Court' — Chair- 
man of mumoipality rejecting nomination paper and 
Magistrate hearing appeal therefrom under Bengal 
Municipal Act — l>VhetAer Courts— prosecution under^ 
$• 471, /, Jp. Coat for (iltng forged nomination paper — 


•S. 195(1) (b)— Construction— '/nor inrela- 
[ tion to a proceeding irt Court'* — Complaint of of cheat"^ 
I mg'— Accused arrested and released on bait— Police 
j later reporting no offence Discharge — Prosecution 
I under B, 211 — Complaint by magistrate — Necessity* 


Complaint by either — If necessary^ 

The Chairman of a Municipality scrutinizing a 
nomination paper under R. 17 (4; of the Rules under the 
Bengal Municipal Act and rejecting it, and the District 
Magistrate who hears an appeal from his decision under 
R. iU, are not Courts wjthin the meaning of Ss. 195 Cl) 
{,e) and 47o, Cr. P. Code, Consequently a complaint 
by either of them is not necessary for a prosecution 
imder 471| I, P. Code, for hling a forged nomination 
paper. {Bdgiey and Ben, //.) Bifid uri BhuSaR 
Banrrjee V , Dwarikajmath bhattacharjee. 
I-L-R. Cl944) 1 Cal. 192 = 207 I.C. 415- 16 R.C. 
112«44 Cr.L.L 601=77 C.L.J. 265=47 C.W.N. 
676=A.I.i<. 1943 Cal. 574, 

— — — S. 195 (1) ija)— ‘Construction— ' Court'* Suing 
false afji aavtt tn Court of Bmall Causes — Registrar 
ashed to investigate — If '’Court* entitled to file a valid 
eriminai complaint. 

Where the Registrar of the Presidency Small Cause 
Court under the directions of the Chief judge made 
inquiries and satished himself that an attidavit hied by 
the accused was false and thereupon hied a complaint in 
the Court of the Chief Presidency Magistrate. 


Where on the complaint of a person charging another 
witn cheatmg nim, the accused is arrested and released 
on bail Due suoseqaeatly cne police report that there is 
uo case against mm and invite the Magistrate to dis- 
charge him the Magistrate may either discharge the 
accused or direct further investigation. In either case 
ihe iVXagistrate takes cognizance of the case. Where the 
Magistrate acting on tne police report discharges the 
accused the order is a judicial order, and the com- 
plainant cannot be prosecuted under S. 211, 1. P. Code, 
without a complamt by the Magistrate, for the alleged 
false charge is made in or in relation to a proceeding in 
Court within the meanmg of S. 195 (1) (<^), Cr. Pi 
Code. {^Beaumont^ C, J, and MaehltttpJ,) j, D. BOV- 
WALLA V, SORAB RUSlOMJl. 196 I.C, 104=42 
Cr.L.J. 814=14 R.B. 97=43 BomX.R. 529=A, 
I.R. 1941 Bom. 294. 

— S, 195 (X) (b) — Construetiom—^'Jn relation 

to proceedings in any Court"— Meaning of— Complaint 
under 406 to Ponce — Charge iaid in Court 
— Discharge of accused — charge under St 211 
against complainant — Complaint by Court— Neees* 
ssty* 


Held^ that ( 1 ) the hling of the false affidavit was not 
‘’somethmg purporting to be done under the Presidency 
Bmall Cause Courts Act” and the limitation under S. 97 
of the Act of three months from the commission of the 
offence for a prosecution, did not apply to the case; (2) 
although the Registrar is a ‘Court* tor certain purposes 
e* g,, when trying a suit for a sum of Rs. 20 or less, the 
Registrar was acting not as a ‘Court ’ but as a minis- 
terial officer in the present case and therefore the com- 
plaint was not hied by the proper person and must be 
returned. (JJorwillt /.) JaGAISNATHA CHaRI. 
In re, 201 I.C- 437 = 43 Cr.LJ. 738 = 15 R.M. 
351=55 D.W. 321*1942 M.W.JN, 126-A.I.R. 
1942iyiad.326 = a.942) IM.LJ. 105. 


In the case of a charge under S. 2X1. X. F. Code^ in 
respect of a complaint made to the Assistant Commis- 
sioner of Police, which is brought to trial in a Court 
and results in the discharge of the accused, it must be 
held that the offence of making a false charge has been 
committed in relation to proceedings in a Court, and 
consequently no Court can take cognizance of tha case 
I of false charge against the complainant without a com- 
plaint from tne Court which heard the original com- 
plaint and discharged the accused, as required by S. l9S 
U; \b), Cr. P. Code. {^Happetf /.) EswARDOSS 
KalidaS, In re, 58 X.W. 357=1945 M.W.N, 
425=A.I.R. 1945 Mad. 461=(1945) 2 M.L.Ji 
115, 


'•*— S. 195 (l)(b) — Construction — "Courtf* — Regis- 
trar of Presidency Small Cause Court— When a 
'*Court:* 

The Registrar of a Presidency Small Cause Court 
cannot be deemed to be a “Court” within the meaning 
of S, 195 (l) Cr. P. Code, unless he has been in 
some way or other specially empowered to be a Judge. 

The Registrar, taking security, and in order to do so 
bcidentally taking from a party an affidavit, does not 
act as “a Court**; a complaint by the Registrar in respect 
of fhlie statemoits in the affidavit, under Ss, 193 and 199 


— S. 196 (1) (Jin')— Construction— 'In or in redh^ 
tion to** a proceeding in Court — Proceeding before 
Otftcial Assignee for eomposition or scheme— Off enee 
under S* 200, /, P- Code, emmiited in suck 
proceeding — Complaint by Insolvency Court — If 
necessary — Presidency Towns Insolvency Act, S* 
28. 

The Official Assignee, while convening and conducting 
a meeting of creditors for the consideration of a pro- 
posal for a composition or scheme under S. 28 of the 
Presidancy Towns Insolvency Actf discharges a partly 
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OB. P, ODBB, (1898) S. 195— Oonstruction. 

adrainstrative function, and in accepting or rejecting the 
proof oi deot for laepuiposes of 8. 28 (2) he discharges 
ins fmiction as the chdirman of the rtieetiiig. He is, 
therefore, not a Court within the meaning of S. 195 Cl) 
i,d)i Gr, P, Code. Bat the proceeding before the official 
Assignee for a composition or scheme is one in relation 
to the original insolvency proceeding, which is a procee' 
ding m a Court. It follows^, therefore, that an offence 
under S. 20U read with B. i99, L P. Code, alleged to 
have been committed by the insolvent in such a proceed- 
ing must be taken as ‘'alleged to have been committed m 
relation to a proceeding in a Court” within the meaning 
of B, 195 (l) (^), Cr. P. Code and consequently in the 
absence of any complaint in writing of the Insolvency 
Court, the Magistrate is debarred from taking cogni- 
zance of the Same. {Lodge and PaL JJ.) KedaR 
Nath Ben v, amulva Kasan Bajnyal. I.H.R. 
(1942) 1 Cal. 278 c=19B I .C. 602=14 R.C. 503= 
43 Cr.H.J. 402=45 C.W.N. 1124=74 C.L.J. 38 
—A.I.R. 1942 Cal. 79. 

— S. 195 (1)(^0) — Construction — '"‘Party'' — Guar-- 
dian of Minor plaintiff—^*/ f party!' 

A guardian instituting a suit on behalf of a minor is 
not a “party** within me meaning of B. l93 (l) (c), 
Cr. P, Code, against whom a complaint can be directed 
to issue by an order under S, 470 Cr. P. Code, for 
using a false document in support of the suit claim. It 
would, however, be open to me Court to proceed against 
him under B. 193, Cr. P. Code. {Byers /.) KamaPPa 
In re, I.L.R. (1945) Mad. 157=216 I.C. 283 = 
R.M. 272=57 L.W. 454= 
1944 M.W.N. 597=A.I.R. 1944 Mad. 528= 
X1944) 2 M.L.J. 141. 

{js!)~^Consttuction — ^''Public servant 
concerned" Suit before Filtage Court — Application to 
District Munsif far transfer — Allegations made against 
f^^ssident of F illage Court — 'Complaint by latter under 

182, 1, P, Code — Maintainability — Proper person to 
somplain. 

Where a party to a suit in a Village Panchayat Court 
files a petition for transfer of that case before the Dis- 
trict Munsif and in that petition makes certiain aliega- 
Uons against the President of tne Village Panchayat 
Court, the President of the Vihage Panchayat Court 
cannot file a complaint against that party under S. 182, 
I. P. Code, on account of those allegations. The infor- 
mation is not givp to the complainant or public servant 
Jubordinate to him and an offence under S, 182, I, P, 
Code, cannot be taken cognizance of except on com- 
piWttt in writing of the public servant concerned or some 
other public servarit to whom he is subordinate. A com- 
plaint of the District Munsif would be necessary for a 
^osecution f or an offence under S. 193- I. P. Code 
because he is the proper person to whom the allegations 
/.) OyyAPPA Konez^, 
CHIDAMBA^M CHETTIAR. 1941 M.W.N. 523= 
A.x.K. 1941 Mad. 764, 

(1) (c) — Construction — '^Produced " — 

Meaning of, 

^ P* Code, does not require the docu- 

ment to be poduced or given in evidence by a party to a 
g^ceeding.^ It may be produced by some one else. 

Brodu^d does not mean produced in evidence 
r T Gobindram V, Emperor. 

211=14 R.S. 

Cr,LJ. 612=A,I.R, 1942 Sind 62. 


CE. P. CODE, (1898) S, i95-Jun3dic4ion to file 
Complaint, 

Jurisdiction to file Complaint. 

195 Cl) Jurisdiction to fils complaint-- 
Execution by amn of decree of Court of district 
Mnnstf ^Obstruction to execution and removal of 
property attached — Nazrat under Nazar subject 
to supervision and control of Subordinate Judge Qf 
place — Authority to file complaint— Dtstnict Munsif— 
pjwer of* 

Where a public servant is obstructed in the exercise of 
his duties he himseli or any person to whom he is sab. 
ordinate can complain. Where the charge is that the 
iiccuaed carried away the property which an amin had 
attached and in other ways obstructea him in e^secutmg 
a decree of the District Muiisif’s Court and the Nazarat 
at the place to which the amiii is attached is under the 
charge and direction of tne Nazir, subject to the super- 
vision and control of the Bubordordinate Judge of that 
place, the amin cannot be considered to be a subordinate 
oi the District Munsif so as to entitle the latter to file a 
complaint under Bs. 183 and 186, I. P, Code, in respect 
of tne obstruction to the amin and the carrying away ol 
the property attached by him. The complaint can be 
filed by the amin himselt, or by the Nazir or the Bubor- 
dinate Judge or any ot the superiors of the Subordinate 
Judge, but not the District Munsif. {HorwtU^ J,} 
CHINA RANGiA7 In te, 205 l.C, 88=44 Cr.D.J. 
326=15 R.M. 845=1942 M.W.N. 819=55 L.vf. 
745=A.I.R. 1943 Mad. 170=(1942; 2 M.L.J. 
615. 

- -S. 195 (1) (c) aad {3)— Juried set on to prefer 

complaint — Offences under Ss^ 467 ana 471, /. P, Code 
with reference to proceedings before Panchayat Court, 

It is either the Panchayat Court or the Court of Ses- 
sions Judge which can prefer a complaint in respect of 
offences under Bs. 467 and 47lj, I, P. Code, committed 
with reference to proceedings before a Panchayat Court. 
The District Magistrate is not competent to make the 
complaint in such a case. i^JSennett, J,) BHEO Naka1£I 
z/. Emperor. 201 X.O. 389=16 E.U. 90 ** im 
O.W.N. 392=1942 A.W.E. (,0.0.) 262=1942 A,0r.0. 
116=43 Or.Xi.J. 668 = 1942 0. A. 273=A,i.a. 1942 
Ouah 439. 

S. 196 (3) — Jurisdiction to prefer complaint— 

Subordinate Court executing decf’ce — Offence under Ss, 
l93 and 199, /. P, Code^ tn course of proceedings. 

Where an offence under Ss, 193 and 199 of the Penal 
Code are alleged to have been committed in the course 
of execution proceedings in the Court of a Subordinate 
Judge, the complaint under B, L95 of the Cr, P, Code, 
should be made by that Court or by the Court of the 
District Judge to whom the Subordinate judge is subordi- 
nate and to whose Court appeals from the Subordinate 
J udge^s Court ordinarily lie within the meaning of B. l95 
(3). Where the Subordinate Judge refuses to hie a com- 
plaint, it is only the District Judge who can in appeal 
order the filing of a complaint and not the Additional 
District Judge to whom the appeal may be transferred 
for disposal. The Additional District Judge is not com- 
petent to hear the appeal which he is not authorised to 
receive but which is only transferred to him by the Dis- 
trict Judge for hearing and disposal. {Agarwala and 
Sinha, //.) IKDERDEO V* EMPEROR. 24 Pat. 1— 
(1946) P.W.N. 137«A.I.B. 1946 Pat. 322. 

S. 196(3) — Jurisdiction to prefer complaints 

Subordinate Court — Village Court under Madras Village 
Courts Act — ^If subordinatt to District Court 
or District MuntiPs Couti Sts MADRAS Vil^ 
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OB. P. OOJ3B,(1898; S, 195~Procedare. 

iLAGi Courts act, Ss. 73 and 77 (1943) l M.L.J. 

233. 

Sa. 196 (1) (c) and 476-A — jurisdiction to 

prefer complaint— ^Subordinate Court — Village Court 
— Offence hi relation to suit in. 

The Madras Village Courts Act (as amended in 1937) | 
specifically provides in S. 77 that the provisions oi i 
Ss, 403, 476, 476-A and 476.B of the Cr. P, Code, 
shall apply to a Village Court. In cases therefore where | 
a Village Court or Panchayat Court has not itself made i 
a complaint or rejected an application under S. 476, { 
Cr. P. Code, in respect of an offence alleged to have 
been coinmitied in relation to a suit in the Village 
Court, the Court empowered to exercise the powers 
conferred by S. 476 as explained in iS. 195 (^). Cr. P. 
Code, IS the District Court and not the District Munsiff’s 
Court to which an application would lie under S. 73 of 
the Madras Village Court's Act, {Happeli, J.) Chinima- 
SWAMl NAIDU zj, KaMaSWAMI NaIDU. 2011.0. 
713-i5B.M. 373 = 55 L.W. 225=1942 M.W.2iF. 218 
= A.I.B. 1942 Mad. 471= (1942; 1 M.L.J. 436. [on 
appeal [Leacht C^J. and Laksfimana Rao^ /.) Pama- 
SWAMI Naidu V. Chiisnaswami Naidu. 209 1.0. 
666=16 B.M. 330 = 66 L.W. 156 = 1943 M.W.N. 162 
=A.I.E. 1943 Mad. 419 = (1943) 1 M.L.J. 233, 

Procedure. 

S, 195 (5; — Procedure — Cotnplaint under sufr 

S, (1) {a)— ‘Interference by High Court. 

Under S, 195 (5), Cr. P, Code, where a complaint is 
made under sub-S. (1) {a), that complaint may be with- 
drawn by any authority to which the public servant who ; 
has made it is subordinate. The High Court in such | 
circumstances will not exercise a jurisdiction which shall . 
more properly be exercised by another authority, 1 
{Bartley and Lodge, JJ.) Emperor v. Ramjanam ! 
Singh. 200 EO. 16 = 15 B.c. 63=43 Cr.L.J. 636= i 
74 O.L.jr. 680=A.I.E. 1942 OaL S07. i 

— S. i96-A — Applicability — Charge under 

S, 120-B, I. P, Code, read with R, 90-i5, Defence of 
India Rules — Sanction for prosecution — Necessity. 

An offence under S, 120-B of the Penal Code read 
with S, 90-B of the Defence of India Rules (Conspiracy 
to export Gold from British India), is a cognizable 
offence in respect of which the offender is liable to 
receive a sentence of five years' rigorous imprisonment. 
No sanction for prosecution is therefore necessary under 
S. 196- A, Cr, P. Code. {Kuppuswami Ayyar. /.) 
luABOAi, /nre. 1946 M.W,N. 567=68 L.W, 429- 
X1946) 2 M.I 1 .J. 236. 

—9. 196-A — Applicability — Conspiracy to commit 

forgery and extortion — CognizaHlity — Consent of Local 
Government — When necessary. 

So far as the offence of conspiracy to commit forgery 
is concerned, in the case of persons other than parties to 
the proceedings, and, in the case of the offence to com- 
mit extortion, in the case of all the accused, including 
parties to the proceedings, the previous consent of the 
Local Government under the provisions of S. 196-A Cr. 
P. C. is required, and if such consent has not been 
obtained, the Court can not take cognizance of the 
complaint. So far as the offence of conspiracy to com- 
mit forgery is concerned the consent of the Local 
Government is not necessary by reason of the proviso to 
S. 196-A in the case of the parties to the proceedings, 
(Davis, C,J* and Weston, /.) GOBINDRAM 9 , EM- 
PEROR. I.LJB. (1942) Kar. 12«200 10. 211-14 B. 
S. 208==:43 612- A«Ub, |94g 62. 


CE. P. CODE, (1898) S. 197, 

— S. 196'A — Applicability — Evidence of cons pira* 
cy to commit offence of perjury — Perfury committed in 
factin pursuance thereof — Charge under S,Vdl, I.P* 
Code alone instead of Charge under S, l2Q-B^PrO‘‘ 
pnety — Bar of absence of consent under S, i96-.4 — / f 
arises. 

A person abets the doing of a thing who engages with 
one or more other person 01 persons in any conspiracy 
for the doing of that thing if an act or illegal omission 
sakes place. The second clause of S, 107, I. P. Code, 
read with S, 120-A, I. P. Code, makes it clear that the 
Crown has a right to tile a prosecucion under S. 120-B, 
LP. Code, whether or not in pursuance of the conspiracy 
to commit an offence if the offence takes place. If it 
does take place, the prosecution have the option to treat 
the person who has conspired with another as an abettor 
vvitnin the meaning of S. i07. Where there is evidence 
or a conspiracy between several persons to commit per- 
j jury by making false allegations in an affidavit, and the 
i offence of perjury is committed in pursuance thereof, 

! theie is no bar to the prosecution treating one of the 
I uonspiratofs as an abettor and to prosecute him as such 
I unaer S. 107, I. P. Code, although a prosecution under 
1 S. 120-B, would require previous Consent or complaint 
I under S. 196-A, Cr. P. Code. No question of the evasion 
I of the bar of complaint or consent under S. 196-A, Cr. 

I P, Code, would arise in such a case. {Lobe, C, J, and 
j Thadani, J.) AMARLAL J'. EmPEROR- I.L.R.(1944) 
Kar. 411=221 1.0. 1S6-A.I.E. 1945 Sind. 61.] 

S. 186- A— Applicability — Forgery and abetment 

of forgery— Allegation that accused conspired and 
planned to commit offences — Charge of conspiracy under 
S, 120-B — Necessity — Charge of forgery and abetment — 
Sufficiency — Sanciion'of Provincial Government — Neces- 
sity. See Penal Code, S. 120-b. X.LJ&. (1944) 
Kar. 316. 

-S. 197 — Applicability — Acting or purporting to 

act in the discharge of his official dutyP 

An act which is the very contrary of the duty of a 
public servant cannot be said to be done by him in the 
discharge of his official duties. It is not necessary to 
attract the operation of S. 197, Cr, P, Code, that the 
act complained of should actually have been done while 
i the public servant was acting or purporting to act in the 
I discharge of his official duties. What the section 
requires is that the act shall be alleged to have been so 
done. (Agarwala and Varma, JJf) APZALUR 
Rahman v. Emperor, 22 Eat. 76= AXE. 1943 
Pat. 229. 

j S. 197 — Applicability — Acting or purporting to 

I Act in the discharge of his offieial dutyf* — Meaning of., 

I In order that S. 197, Cr. P. Code, may apply, it is 
! not sufficient merely to establish that the person proce- 
I eded against is a public servant, and that while acting as 
! a public servant, or taking advantage of his position as a 
i public servant he did certain acts ; it must be established 
i that the act complained of is an official act. The act 
i of taking a bribe or illegal gratification on the part of a 
i public servant cannot be said to be an act done in the 
j execution of duty or purporting to be done in the execu- 
! tion of duty and is not an act done in the discharge 
; of official duty. No sanction is therefore necessary 
j under S. 197, Cr. P. Code, for a prosecution in such a 
i case. (Agarwala and Sinha, JJf) PROVINCE OF 
; Bihar v, Rameshwar. 23 Pat, 738 » 218 1.0. 409 » 

1 18 E.P. 66=1946 P.W.N, 207=46 OrX.J. 499-lX 

i BX. 3iO=AJ JR. 3^46 gftt. 3§6, 
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OS. P, CODE, (1898) B, 197. 

19^— AppUffjbiltty--'' An autkoriiy higher 
tkutt’ a Prout^crzl G over tune — }ieam^tgof^l'*rQSicU' 
tiOfi iff GaaJs Mid Yard Sapdrvisar and S.>ted Jnspector 
^Sancti on-^M ecesstty . 

A Goods aad Yard Supervisor who held a com mission 
as Second Lieutenant and a Saed Inspector who was a 
Warrant odicer were charged under S, X6l read with 
S. 34, X. X'. Code, and convicted. It was in evidence 
that they were suhordmate to the Chief iVansportation 
Manager and the Chief Commercial Manager wno could 
jointly dismiss them. It was contended that the cases 1 
most fail for lack of the necessary sanction under S. X97 | 
Cr. F. Code. i 

BeLd^ that the accused had failed to establish that | 
they were public servants w’ho could be removed from | 
their orfice only Dy some authority higher than a Frovia- | 
ciai Government. The suggestion chat the otficers who 
could remove the accused from otfice being otficers of 
the Central Government were “an authority higher than 
a Ffovmcial Government’^ could not be accepted. To 
construe that expression to mean any officer of Central 
Governaient would lead to patent aosurdiiies. The ex- 
pression has reference to the Central Government, the 
Governor-General and the JSecretary of btate. The 


OB. P,C 0 DB.U 893 )S. 197 . 

S. 197— Applicability — District Local Board 
under Bombay Local Boards Act— Elected membar who 
IS also ciiainnaa ot woriis committee — Frosecutioa for 
frauduleut and disaonest submission of bill for works ia 
name of bogus contractor — Frosecation— Banction on 
Local Government — If condition precedent. Htt Bum* 
Bay local Boards agx (.as amended in 1935) s, 
136 (2). 4^2 Bom.li.B. 1193. 

S, 19l-~Applicability — Excise Si^bBmpecUr 

and Police Sub-I nspector — Prosecution — Sanction, 

Where even after the ^coming into force of the 
Government of India Act of 1935, the appointing 
autnorities for police and excise ofihcers are, respectively 
tne Deputy Inspector-General of Folice and the Excise 
Commissioner, under the powers delegated to them by 
the Local Government under S. xJ4i ot me Government 
of India Act, 1936, such police and excise othcers may 
be dismissed by these autnorities, and hence they are not 
public servants who are “not removable from their oihce 
save by or with the sanction of the Local Government'’ 
and therefore are not entitled to the protection of 5. 197 
Cr, F, Code. (Agarwala and Veritia, JJ,) AFZALUR 
Rahmans', emperor. 22 Fat. 7h«A,LB. im 
Fat. 229. 


G. H. 'Q. (.whatever chat expression might signify^ would 
not come under it, iSpens^ C\ J, y arada^hartar and 
Muhammad ZafruUa Kkan, JJ,) M. L. BaNNERJEE 
•'.Emperor. F.I1.J. 276=68 I4.W. 273= 

l9a6M.W.N. 113=1816 F,W.N. 163=79 O.JU.J. 136 
«2i8 I.C. 396=11 B.R. 362=46 Cr.Ii. J. 637=18 B. 
F.O. 4=47 Bom.L.B. 986=^AXB. 1946F.0. 14= 
(1945) 1 M.L.J. 84. 


S. 197 — Applicability — Arbitrator— Prosecution 
of— Sanction, if necessary. FfiAREY Lal v, EMPEROR. 
Isee Q. D. 1936 -*40 Vol. 1, Col. 3332.] 13 B.Fesh. 

28=£42 Or.Xi.J. 68. 

S. 197 and FoUce Act (1881), S. 7— Sub- 

Inspector of Police — Prosecution — Sanction of Provin- 
cial Government — Necessity. MaqbOOL HUSaIN v. 
Emperor, [see Q. D. 1936— ’40 Vol. I, Col. 2612, J 
15 XiUCk. 740. 


" — S, 197 — ApplicaHlily — Sud^Inspectors of Police 
heating of .person by under orders of Assistant CommiS' 
sioner — Prosecution — Sanction of Governor — Becessity, 

The house of the complainant was raided by the 
Assistant Commissioner of Folice under b, 42 ot the 
Madras City Folice Act, Instruments of gaming were 
found, but the complainant escaped. He was, however, 
arrested later and taken to the police station where, it 
was alleged, that two Bub-Inspectors under the orders of 
the Assistant Commissioner beat him The complainant 
preferred a complaint under Ss. 323 and 352, I.F. Code, 
read with Ss. 109 and 114, against the Assistant Com- 
missioner and the constables. 


S« X 91 — Applicability — Excise SubGnspecter 

and Police Sub' Inspector and Assistant Sub Inspector-^ 
Prosec uti on — Sancuonr~-‘B ec esst ty • 

S. 197, Cr. F. Code, must be interpreted in the light 
of certain well-known features of tne administrative 
system prevailing in India. Otherwise there is the dan- 
■ ger ot Ignoring the policy of the Legislature in limning 
; the class of otncers entitled to this protection and ot 
! making B, 197 available to ail public othcers, Ihe pro- 
i visions of Bs. 241 and 240 (2) ol the Governmeni of 
j India Act of 1935 should also be understood in the light 
of such practice. A Bub-Inspector ot Folice and an As- 
sistant Bub-inspector of police, who can be dismis^ by 
the Deputy Inspector- General of Police and an xixci^ 
Bub- Inspector who can be dismissed by the Excise Eom- 
missioner cannot claim the protection of B. 197, Cr. L 
Code, and they cannot be said to be public servants who 
are not removable from their otftce save by or with the 
sanction of the Provincial Government, and sanction 01 
the Provincial Government is not therefore esseniul 0 
the commencement of their prosecution under B. IW. 
Cr, F. Code. (Gwyer^ C, y., V aradachartar <tnd Anuef 
Alit JJf) AFZALUR RAHMAN V, KmPEROR. 22 FM. 
349=206 1.O. 232 -47 0. W.H. (F.B.) 5=9 E-E. hlO 
=6P.L.J. 7=15 B.r.O. 22«24 
Or.L.J. 466=1943 F.W.N.147 
(F, 0 .) 2=1943 M.W.N- 3 l 6 =A.I.B. 1943 F. 0 . 1 »— 
a943) 2M:.L.J. 62. 

S, 197,— Applicability — Municipal Bealih 

OMcer-*^InUrference with cow to tree am 


Beld^ that the Assistant Commissioner gave the order 
to beat while acting or purporting to act in the discharge 
of his officiai duty, and as he was not removable from 
his office save by or with the sanction of the Becretary 
of State, B. 197, Cr. F. Code, applied and barred the 
prosecution of that accused without the sanction of the 
Governor. (Lakshmana Rao^ /.) AHMED MOHIDEEN 
S'. YaSBF AU BYED. 197 X.O. 146«43 Or.D.J. 133 
“14 B.M. 356(2;«54 L. W, 737-1941 
60d-AXB. 1942 Mad. 81 (1}»;(1941) 2M.W, 488. 


\ent — Necessity, 

A Muaicipal Health Officer purporting to act in tte 
[scharge of his official duties objected to the tying J 
le complaina ut of his cow to a tree, and also gave 
nack on the neck; again on account of s?me word# 
roken by the complainant, the Health O^cerlost to 
imper and gave him Eome farther blows on th. Mew 

nd on the head. On a complaint against the 
Ifficer that though it was no part of the duqr j» 

lie Hwltfa Officer to strike the eomptaloant or to eoannw 
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os. P, OODB (1898), 8. 197, 

any otfence he was undoubtedly acting as a public 
servant when ne interiered with tne coinpUinant and 
struck him ana tneretore the sanction ot the Local 
Government was necessary under b. l74,Cr. F, Code, 
before the complaint could be hied. /,) 

RaMACHAWDKA KaO l>. CHiNNAVYA GOUMDaK, 
LO. 4211—13 HM. 659—35 L,W. 5ii4=194i£ 
M.W.jNJ. 490 = 41 Cr.L.J. i3=A.i.a. 1942 Mad. 6b4 
(i;=(194li; 2 M.L.J. 217. 

•— — S. X^l-^Applicability^Fort trust Chief store- 
keeper and asststant superintendent of mac htnery — Pro^ 
secuHon — Sanction — I / necessary^ 

The port trust estate does not fall within the term 
^'village, town or district"' within the meaning of Cl. lO 
of S. 21, i, P. Code. Therefore, the sanction ot the 
Central Government is not necessary for the prosecution 
of ottences committed by the cbiet Score-Keeper and 
Assistant Superintenaeiit or machinery tor tne port 
trust estate who are encrusted wub me keeping and the ' 
expending or property by the port imstecs on their be- ' 
hail upon their estaie. C* y, and Lobo^ J,) 

S. £. Naylor v, KwPlror. i.L.R.. ^1941) Kar. m 
=193 1.0. 358 = 13 K.S. 22i=42 Or.L.J. 422 = 
A.LE. 1941 fciind 30. I 

S. 197 — Applicability — Prosecution of Railway ! 

o^cial for offence under S, 16i, /. 2^. Code^ by speical | 
Tribunal comtituted under Ordinance XXiX of 1943— j 
Sanction of Gove mor-Generai in Council^! f net,essary» 

The Station-master of a Railway Station was tried ! 
and Convicted by the special Tribunal conaiituted under { 
Ordinance XXIX of 1943 of an oticnce under S. 131, j 
I. P. Code, Un objection being taken to the maintaina- 
bility of the prosecution in the absence of the sanction 
of the Governor-General in Council unaer S. l97, Cr. F. 
Code. 

If eld, that the objection w’aa without force, S. 197, 
Cr. P. Code, is not appiicaoie to cases triable under 
Ordinance XXIX ot 1943, S. 6 (2) of that ordinance 
makes the provisions of the Cr. F. Code except S. 196-A 
and Chapter XXXlIl applicable to proceedings of a 
special Tribunal so far as they are not mconsutent with 
thej^ordmance. This must be construed in the light of 
S. 1 (2) Cr. P. Code and when so construed operates to 
exclude the applicability of S. 397 to such proceedings. 
It cannot be said that the express exclusion of S. 3 93- A 
furnishes an indication ^that JS. 197 was not intended to 
be excluded. The express exclusion ot S. 190-A was by 
way of abundant caution and cannot afiect the operation 
of S. 1 {2), Cr. F, Code which expressly saves special 
jurisdiction and powers and special forms of procedure 
such as have been conferred and prescribed by the or- 
dinance. {Spens, C, y., Varadachariar and Md. \ 
ZafruUa Khan, JJf) HECTOR 1 HUM AS HUNTLEY 

EMPEROR. 23 Pat. 617 **1944 M.W.N. 430=1944 
P.W.N. 266 = 48 O. W.N. (P.K.; 109 =214 1.0. 199 
(1944) 3S:ar. (.P.O.) 189=25 P.L.r. 200 « 
46 Cr.L.J, 766=17 E.P.C. 20=1944 A.W,E, (P.C ) 
26=1944 O.A.(P.C ) 26=11 B.E. 20 = 1944 A.L.J. 
268- (1944) P.L.J. 167 =A,IB,. 1944 (P.C.) 66 = 
(1944) 1 603 (P.O.). 

— S. 197 — Applicability — Prosecution under Ctie 
minal Law {Amendment ) Ordinance (JCXIX of 1943). 

Azarwaia, J. {Quaere), — Whether S. 197, Cr. P. 
Code, applies to, and may be invoked in, a prosecution 
under the Criminal Law (Amendment) Ordinance, 

1943, 


CE. P. CODS (1898), S. 197* 
i Imam, J, — S. 197, Cr. P. Code, is no doubt manda- 

I tory and compiiance with its provisions is required 
1 before any Couitcan take cognizance of any oSence or 
I any proceedings, civil or criminai. Put the provisions of 
i S. l97 are inconsistent viith Criminal Law (Amend- 
ment) Ordinance, 1943, and it would therefore be in- 
: consistent with its provisions to insist that the require- 
! ments of S. 197, Cr. P. Code, should be complied with. 

{A^arwalaand Imam, J Jl) HECTOR HUNTLEY V, 

\ Emperor. 23 Pat. 457 = 218 IC. 282=18 K-P, 23- 
11 B.E, 283=46 Cr.Ia.J, 433 = A I.E. 1944 Pat. 378, 

S. 197 — Applicahiltty — Public officer committing 

offence in discharge of kts duties, 

, S. 197 bais a prosecution in respect of an offence and 
therefore applies w'hen an offence has been committed. 
That is to say, it applies when the public officer does, 
something more taan his duty — something which is not 
his auiy — proviciea that he does it while he is acting or 
purporting to act in the discharge of his official duties. 
Where a police officer lesented the complainant*s insis- 
tence on making representations about certain arrested 
persons and put an end to ttiose insistent representations 
by an unprovoked and unw’arranted assault, there can 
be no doubt that he was not acting in any private 
capacity but was acting in the discharge of his official 
duties, now ever unjustihed his conduct may have been. 
{Perhyskire, C ,J ,, K tiund kar and Lodge J J.) K. C. 
POLLARD V, bATYA GOPAL MaZUMDAR. 2101.0. 
337=16 E.0. 448=46 224=A.I.E. 1943 CaL 

694 (S B ). 

S. 197 — Applicahility—Publie servant ceasing 

to hold office at time of prosecution — Sanction if neces* 
sary, 

S. 197, Cr. P. Code, affords protection only to a 
public Servant who is still in office at the time when the 
prosecution is launched but not to one who is not in 
office at that time but was in office when the offence 
charged is said to have been committed. Consequently 
; no sanction under the section is necessary for the prosecu- 
tion of a public servant for an offence committed by 
him in the discharge of his official duty, if he has 
ceased to hold office at the time of the prosecution. 
{Khundkar and Csrn, JJf) PROS AD CHANDRA BAN- 
ERJEE V. Emperor. (1944) 1 Oal. 113=207 

I-C. 393=16 E.C. 62=44 Cr.L.J. 633=47 O.W.H. 
694=A.I.E. 1943 Oal. 627. 

"" " ’ S. 197 — Applicability — Public servant — Prosecu- 
tion of— ‘Sanction for prosecution — Exercise of his 
individual Judgment by His Excellency the Governor- 
Nature of proof required. 

When once the Secretary to the Government under the 
orders of His Excellency the Governor certifies that His 
Excellency has accorded sanction under S. 197 of the 
[ Cr. P. Code that is a sufficient proof that the Governor 
I has sanctioned the prosecution in the exercise of his 
I individual judgment as prescribed in that section in the 
; absence of any evidence to the contrary. (JffLadsworth 
I and Shahabuddin, J/,) SWAMlNATHAN, In re* 68 
! L.W. 262=1946 M.W.N. 361 (2)=A.I.E. 1946 Mad. 

I 284=(1946) 1 449. 

i 'B. 197 — Applicability — Railway Station matter 

' — Sanction for prosecution of — Necessity, 

j S. 197, Cr. P. Code, requires sanction only in the case 
■ of a judge or a magistrate or a public servant not re- 
movable from his office save or with the sanction of the 
I Local Government or some higher authority. It does 
n ot apply to the case of a Eaiiway Station master who 
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OE, P. OaUiei 

does noi iaii vvitam day ut che above caLeg,oues. 

J,) bARjd t^KA^AU V, BaIUVAM ANOAN 

isJNGH. i.O. vV.W. iiii7 (1). 

IMl ^-‘ipplumiiUy — yVji — Ktieren't.e Co slu-Ce' 
mtnts ifi co/npidiitt and mso evtaena. 

Fat Lod'^t y, — l aeqaestion wuetner 19/ Cr. 1^ 
Code IS appkcAdie or not luaiSC nut be uecided by | 
reference only to tne dtalcareuts made in the pectuon oi | 
compiamt. i'ue court isaouid deteraune cne question on < 
% consideration or tne wiioie evidence and also ol lacts 
of wnictx It ougne to take judicitii notice. {^D^roys/ur^ ^ 
C.y.. Khundkar and JLodge, J J .) K. C. PObbAKD v» 
iSATSTA GOPAL iVlAZUMDAK. IdlU l.U» rfd7 = idE.C. 
4Ali«45 Gr.W. UaL o9^fe 

' — '■ 14J7 — Burden af proof — BUa o/ soceton in bar 

bf ir%ai-^0nu5, 

Wken an accused person pleads i>, 197, Cr. F. Code, 
Aft a bar to ins trial, it is tor mm to snuvv tne facts 
wdica bnn^ tliat section into operationi and tne piea 
must be raised at tne trial useit, so mac me ract^ neces- 
sary for me deceruunation or me plea may be ascertained, 
i^Aiarwala and itnam^ JJJ HECTOR liiiiSiTLEy v, 
EmPEROK. '^6 Pao. 4b7‘«2ia J..C. E.P. 2ii 

=^11 E.E, 2dii=z4:6 ±db = A,i,E. x-” at. 

a/a 

- " 197, 164 Rjttd 16d — P'lrst infor*naiion report 

— Case requiring sanction of Coca! Govcinment — Power 
of magistrate to cancel report or stop police luvesiigation 
till sanction is obtained. Ck. P. Code, .“ss. i54, 

156 and 197. 1.1*.E. id44 2 Oai. iii3. 

— — S.i9S — bt ‘dJife — Person entitled to 
compjatn» 

In a case of bigamy by a wife, the proper person 
to make a complamt as tbe person aggrieved 
within the meaning of S, 19^^, Cr. P. Code, is the 
first husband. {^Meredith and Brought JJ,) iiANA- 
MAU Tripathy t/. Hjsiperor. 22 lr*at 263=207 
i.C. 420=16 K.P, 39=44 Cr.C.j. 590=9 B.R. 
425=A.i.R. 1943 Pat. 212. 

S. IdS-^Defamation — Allegations about 
chastity^ of wife — Complaint by husoand. 

A husband is a person aggrieved within the 
meaning of S. i9t$> Cr, P. Code when imputations 
are made upon the chastity of his wife. The 
court has, therefore J urisdiction to take cogni- 
zance of the oSence of defamation on a complaint 
by the husband. iHenderson, J,) Dwijendra 
Nath V, Mokhan Lal. 209 I.C. 255=16 R.C. 
353=45 Cr.L.J, 123=A,I,R. 1943 Cal, 564. 

~-^S, l93---l>€/oiMO/iofi of pardanashin lady— 
Husband not taking notice of defamatory state- 
ment and not moving— Complaint by servant 
orally authorised by lady— Validity. 

A complaint of defamation in respect of certain 
defamatory statements about a pardanashin lady 
was instituted by her servant. It was proved 
that he had oral authority from the lady to file 
the complaint, but there was no written authority 
to file the complaint. The husband of the lady 
was present at the making of the defamatory 
smtement, but he did not take any serious notice 
of the statement, nor did he move in the 
matter. 


OE. P. aODjB (1898), Ss. 202 and 203. 

Held, tiiat tlie provisions of S, 198, Cr, P, Code 
had been complied wUb, and tne fact that tUe tms- 
Daud did not move liie court was not a ground 
1 lor Holding mat tne leave of the Court was not 
I properly given witiiia me meaning ol S, 198, Cr, 

1 R. Code. {^Manokar Laii and Chaiter^t, JJ,) 

! ivARAU Cal v. Baijui Frasad. 21 Fat, 778=20fi 
X.C. 631=9 B.K. 236=44 Cl . C.J. 39l:=l5 r J 
303=A.X.^<. 1943 Fat. 117. ' ' 

S. Hence* '—if includes abetment 

and attempt. 

The word ‘ottence’ in S. 198, Cr. F. Code, in- 
cludes such minor olfences as might fail under 
that otfence, namely, attempts and abetments, 
{^Meredith and Brough^ JJ.) bANAiUAi.i Tripaimy 
V. Fmpekor, 22 Fat 263=20? i.C. 420=16 
39=44 Cr.C.J. 590=9 B.R. 425=A.l.i<. 194^’ 
Fat 212. 

— — S. 202 — Appiicabilitiy--“AppiicaUon under 
S. 488 — it complaint — Keierence for inquiry to 
another olheer — Competency, faee CR. F. Code, 
S. 488. 1945 F.W.JSr 617. 

S. 202 — Direction for inveshgaiion under^ 

Police papers and report — Ktgkt 0/ accused te 
inspect and to get copies. 

The accused is entitled to have inspection and 
copies of the police papers iormmg the inquiry 
or investigation made by a police oiheer wheaso 
directed by Magistrate under b. 202, Cr* F. Code, 
as well asol the statements ol persons examined 
and the report gi the officer concerned thereon. 
{MoselytJ.) Mauwg Shein i/. The Kii^g. 1941 
Kang. UR. 590=A.i.K. 1942 Kang. 51 Cl;. 

—— S. 202 --Jurisdiction~-Case transferred 
under S. 202---Power of transferee Magistrate to 
direct inquiry by police. 

The question whether a Subordinate Magistrate 
to whom a case has been transferred under S, 
192» Cr. P. Code, by a superior Magistrate has 
jurisdiction to order an investigation under 8. 
202, Cr. P. Code, or not would depend upon whe* 
ther the superior Magistrate had or had not 
passed beyond that stage when he transferred 
the ca.se. The fact of transfer is itself no in- 
dication of the stage which the Magistrate taking 
cognizance had reached, because under S. 20U, 
Cr. P. Code, he can transfer the case even beforp 
the sworn statement is taken. The transferring 
Magistrate's intention has to be judged by the 
order which he passed. The mere fact of his 
“taking the case on file'' is not sufficient to in- 
dicate an intention that no investigation or in* 
quiry under S. 202 was necessary. Whefc the 
intention is doubtful, the Subordinate Magistrate 
has jurisdiction to order an inquiry under S. 202* 
{UorwilU /.) Kasturi Chand v. Vaikuntam. 
201 I.C. 387=15 R.M. 339=43 Cr.L.J. 670=55 
L.W. 215=1942 M.W.N. 220=A.Iii. 1942 Mad. 
426=(1942) 1 M.L.J.378. 

Ss. 202, and 2QS— Procedure— Examination 

of accused and witnesses— Cross-examination of 
prosecution witness-^Legality — Dismissal of com’ 
plaint— If to be set aside. 

Although the practice of examining the accused 
and thi latter's witnisses and tetting tha grfiii* 
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os. P. OODB (1898), S. 20g, ! 

cutioa witness be cross-examined by the defence i 
m an in(imry under S. ^02, cr.F.Code, is irregular I 
and ougnt to be condemned, it is not illegal i and 
an order dismissing a compiaint under b. 203, 
cannot oe set aside m revision on tiie sole ground 
that the Magistrate adoj^ied a procedure whicn 
has been condemned. {Dhavie, J,) Jii^iLAb 
MAiSDalz/, CHANUfiKUEO Prasad. i92 l.C. 83 o-= 7 
B.K 420=42 Cr.B.j. 332=13 R.P. 531=1941 
P. W.N. 3i2=A.X.jfcC 1941 Pat. 419 . 

— 7— S. 202~Scope~If applies to transfer under 
S. 523, Uamaralx V. ruLsi. [see U.D. 1930 — '40 
Vol. 1, Col. 2uib.J X.L.K. (1941J JMag. 320. 

S. 202 (1), Proviso and S. 537— 3'ro^e-- 1 

Oftiissiun to record smement of cofn^iatnant on j 
pafh-^IUeyal%iy» | 

The proviso to S. 2o2 (Ij, Cr.r, Code, positively 
prohibits the making ol direction lor an inquiry 
or investigation ihrougn me agency of a Magis- 
trate or a police oiheer or some otner peraou if 
the xViagistraie has not examined tne complainant 
pn oath. Consequently an omission to comply 
with the proviso amounts to an illegality, and 
not a mere irregulaniy covered by b. 53/, Cr. J:". | 
Code. {Mir /ihmiidt J,) z/. Ayub Khan. 

202 X.C. 210=15 R.X^esh. 40=43 Cr.L.J. 803= 
AM.R.i942 Pesn, 61, 

— N -Ss. 202 and •—Statement of complainant 
on oath noi taaea prior to ^endmij case for 
vesttgation—lrtai %f vittated— Curability under 

Where a magistrate does not take the statement 
pf tne compuinani on oath belore sending the 
case tor inveatigacion to the ponce as should be 
dune, that circumstance would not vitiate the 
trial so long as the accused nave not been pre- 
judiced tnereby. Purtner the irregularity is 
cured by S. o37 { a ) Cr. P, Code. { Madeley , J .) 
JJULAN Uayal biNGH V, EmperoR. 219 X.C. 304 
=46 Cr.L.J. 587=1944 O.A, (H.C.j 188=1944 
A.Cr.C. 47=1944 A.W.R. (C.C.i 188=1944 
O.W.N. 275=A.i.K. 1945 Oudh 102, 

^s, 203 and 204— Complaint merely stating 
that certain account books used m Court con- 
tained talse entries, without specifying those 
entrxes—lt discloses any oifence— Process, if can 
be issued. bVeCa. P. Code, Ss. 4 (1) (/») and 
204.45 C.W,i>4. 1074. 

S. 205— Complaint thrown out under— 

Second complaint if barred. 

The fact that a previous complaint was thrown 
put under S. 203 of the Cr. P. Code, is no bar to 
the entertainment of a second complaint. But if 
the filing of a second complaint will amount to 
an abuse of process of the Court, the complaint 
ought not to be taken on ^\t.{Kuppuswami Aiyar, 
/.) Kumariah Naicker V, Chinna Naicker. 
1945 M.W.N. 783 (1)=(1945) 2 M.L.J. 577. 

S. 203— Dismissal of complaint— Fresh 

complaint— When may be entertained. Pearey 
Lal V , Emperor, [see Q.D. 1936—40 Vol, I, Col. 
3332.] 13 R.Pesh. 28=42 Cr.L.J. 68. 

S. 20^— Dismissal of complaint’-^F nsJt com* 

plaint-^^Jf betrredy^RiPitim,, 


CB. P. code (1898), a 203. 

A second complaini: is entertainable although the first 
complaint on me Sa na t'acis UdS bacn disiuissed. But 
tne order of dismissal wiii not oe set aside wnea it is not 
manifestly perverse or tooiisn or based on a record of 
evidence wnica is obvioudy incomplete. {Mir Anmadi 
/.) ABDUL GHANI V. KUKHAN OHAH. 200 10. 60 
-15 B.Pesh. 4=43 Cr.l.J. 6il*A.X.B. 1912 Pesh. 
24. 

S. 203 — Dismissal of complaint— If ban fresh 

cotnpUtnt, 

The dismissal of a complaint under S. 203, Cr. P. 
Code, does not bar the niing ol a Ireah complaint on 
tne same lacis oeioie anotner Mttgistrate. J,) 

NaMdEO V, EmfekoR. X.JU.a. U94o) 503=216 

I.O. 86==i7 BJM. 63=46 Cr.L.J. 327 = 1941 N.L.J. 
423=A.I.ii. 1944 Nag. 827. 

S. 203 — Dismissal under — Fresh complaint 

on same facts— Complainant, tf Pound to disclose 
prior dismissal. 

Though the Code nowhere forbids the filing of 
a second complaint arising out of the same tacts 
It IS tne duty ot the complainant wnose earlier 
complaint had been dismissed, to inform the 
Court m which the subsequent complaint is filed 
that an earlier complaint arising out of the same 
facts has already been dismissed. (Dames) Hira 
V* Gogalal. 1941 A.M.L.J. 10. 

Ss. 203 and 456— Powers of Magistrate — 

Complaint grossly exaggerated — Order of dis^ 
missal based on police investigation— Interference 
in revision, 

A Magistrate is entitled to use his powers 
under S. 203 Cr*P* Code, when he considers that 
there is a grave and gross exaggeration m the 
complaint. Tne words ‘*no suflicient ground** in 
the section seem to relate broadly speaking, 
rather to the complaint as laid than to some new 
complaint which might possibly be evolved if the 
Magistrate chopped it into pieces and amended it 
and thus produced a residuum triable by some 
Court, with lesser jurisdiction, to which it 
should be sent. The matter of course is one 
of degree. The results of a police investigation 
ordered by him may form sufficient ground 
for him to take such a prtma facie view and 
act upon it. The Magistrate should however 
j in forming his conclusion be sufficiently alert 
to prevent any police favouritism. It is in the true 
interests of justice that complaints should not 
I be entertained when allegations considered to be 
utterly false and liable to lead to perj ury arc 
made which may ruin the prosecution case even 
as regards that part of it which may reasonably 
be true. Sessions Judges should hesitate to over* 
ride the Magistrate*s discretion under S. 43b Cr. 
P, Code, unless it is really necessary. {Uigby% /.) 
Nakayan V. Shankar Singh. I.L.R. (1945) Nag. 
486=217, I C. 142 « 17 R.N. 97=46 Cr.L.J. 195 
=1944. N,L.J. 403=A.I.R. 1944 Nag. 318. 

I S. 265-^ScoPe — Mandatory nature of — 

I Duty of Magistrate to record reasons for order 
; of dismissal, 

j Before a magistrate passes an order dismissing 
a complaint under S. 203 Cr. P. Code, he is bound 
I to record his reasons for such dismissal. Failure 
I tp rfcprd reaspns is clearly a contravgntipn pf 
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CE. F, £»; 204. 

the iaw", S, 2J3 is maadatory and the magistrate 
must inak^ it ayijareat in his order that he has 
not omitted to apply his mind to the facts before 
he aiide tae order. '^^i/adiO and Sen, fJ,) RataxN- 
SHAH Kavasji V. Keki BehkAxNI sha. i -L.Kdl945 
Bom. i41-~2i8 i,C. 237^18 jR.B. 21^46 Cr.L. 
J, 434^46 Bom. B.R 803^A.i.R. 1945 Bom. 
147. 

"'"■"■""■"“'S. 204 — Opiaion ot Magistrate*~~-It should be 
based on evic’ence. Hafxzar KAHman v, .AMiNAL 
HOQVE. Isge g. D. jyj6-~'40 VoU I, Col. 2022.j 
I.XieJa. C1941; X Oai. 67-1941,0. 38 -13 B.O. 476- 
42 0r.X«.J. 49a=A.I.B. 1941 Cal. 185. 


■“■■“'■■'•S* 204 (^3 ) — Summons ordered — Process fee not 
paid — Acquittal of accused— Legahiyu 

Where a magistrate had merely directed that sum- 
mons should issue, and the process tees fer the sum- 
mons had not been paid, the proper procedure tor him 
is to dismiss the complaint undes 8.204 (3), Cr. P. 
Code, and not to acquit the accused. KEdqley and 
Hooeburglh //•) BIKKSVVaR BaNERJEE v, KmPEROR. 
217 X.O. 227-17 B.C. 184-46 Or. Xi.J. 253=48 O. 
WJJ4. 650-A.I.E. 1944 Cal. 417. 

'"""S. 205 — Dispensing with personal ai tendance of 

ladies not strietty pardanashin — Circumstances, 

Though the accused are not strictly pardanashin 
iadies, it does not follow that they should be dragged 
into Courts of law, w^hen there are grounds for suppos- 
ing that there is some ulterior motive tor causing tnem 
so to appear. They should be allowed to appear through 
their pleaders. iDaz/ies,) mt. Bismillah v. Nazir. 
1944 51 (2), 


OB. F, COBB (1898), B 209. 

As a general rule it is the duty of t 
put before the committing Magistrate 
put before the Sessions Court and t 
witnesses. 8. 708, Cr. P. Code, conte 
prosecution shall place before cue cc 
1 trate, through the same witnesses the 
; to place before tiie Sessions Court. JB 
i no invariable rule that all the w'ltnessei 
j Court must he examined in the commi 
: Court and failure to do will not i 
the trial or the committal so as to rein 
! mgs liable to be quashed. The hna 
that Of piejudice to the accused, and u 
i prejudice to the accused, the tnai canr 
j bad or illegal. (^Dazas, C, J,and 14 
j Murad Ganjuro z/, Bmperor. i.i 
; 27 U= 19 b 1 . 0 . 363 - 14 B.S. 66=42 
i I.B. 1941 Sind 168 . 

I 

-Ss. 208 (i), 244 (1) and 252 


"•■“S, 2tQii--^Cammitial proceedings — Refusal to take | 

evidence tendered , if justified. 

It is the duty of a committing xMagistrate under Cr. P. 
Code to hear all such evidence which is relevant as may 
be produced for the prosecution. Committing Magistrates 
cannot therefore refuse to take evidence tendered unless 
It is objectionable for some reason or irrelevant. 
iDams.) Nathu Bmperor. 1942 63. 

' S, SaOS—^Defe^zee witnesses not examined — No 
request by accused — Commitment ,, If vitiated, 

AU that S. 208, Cr. F. Code, requires is that if the 
accused wishes to produce evidence, the Magistrate must 
accord the same. If no such request is made by the 
accused and on the other hand, when asked to put in a 
list of defence witnesses, he states that he does not wish 
to summon any witnesses even in the sessions Court, the 
commitment is not vitiated by the omission to examine 
amy Befence witnesses. {^Bhide, y.) AHJ!4AD Din v, 
Emperor, 1961.0, 893— 14B.L|. 194=43 Or.L.J. 
104=43 F.I 1 .R. 640=A,I.B. 1941 Lah. 371. 


— "Hear tug* — Meaning of. 

The hearing of a complainant under 
(ij and 252 (IJ and ot the paities und 
F. Code, docs not necessarily mean tb 
it merely aniounis to a granting ot auc 
IS the position in every day practice an 
complainant or a party enters the wiint 
nation. {Hemeon, J,} MaHMUDKB 

I . jL.B. ( 1 945) ag. 419 - 1 945 N .1 
1945 JMag. 127. 

S. 208 (2 ) — Case begun as a 

continued as an inquiry tn committal 
accused to cross-examine prosecution wt 

Where a case begun as a warrant cai 
an inquiry prior to commitment the acc 
8, 208 (2) of the Cr. F. Code, a right 1 
the prosecution witnesses, if/ httnas^ C 

J. ) XaHAWAR ALI jKHaN V, EMPKli 
B.W. 296-1945 O.A. (C.Cy 248: 
(C.C.; 248-1945 O.W.K. 331-19 

A.l.R. 1946 Oudh 26. 


' ' 268, |209 and. UXO-Scope — Committal pro-^ 

eeediftgs--'£xafnitfation of defence witnesses before charge 
^Jpermissibility, 

Ss, 208, 209 and 210 make it perfectly clear that 
defence witnesses may be examined in commitment pro- 
ceedings even before the time comes to frame a charge. 
iDkavle, J .) Ganga Prasad Naer v\ Bhagwat 
Bko, 195 1,0. 682=7 B.B. 962=14 B.F. 161-1941 
P.W.N. 616=42 Or.L.J. 767-23 Pat. I,.T. 634 
A.I.B. 1942 Pat. 38, 

“S* 208 — ’Scope — Committal proseedings^Failure 
to examine all prosecution witnesees-^if vitiates trial. 


S. 209 — Applicability — Magisti 

jurisdiction to try case — Order of disi 
— Proper course. 

Once a Magistrate is of opinion that 
diction to try a case^ the proper couri 
submit the records to the District Magi 
ter 10 the Court of competent jurisdicii 
the complain t for presentation to the pr 
IS not proper or legal for the Magistrate 
accused on the ground that he has no ju 
the case, {JLakshmana Rao, J,) Nj 
Narasamma. 1941 M.W,N. 765 (2 
Mad. 833 (2). 


-S. 209 — Discretion of eommittin 

weigh evidence-^Umits. 

It cannot be said that a committing ^ 
discretion to weigh the evidence at all. 
do so to some extent in order to decide ' 
facte case has been made out and wheth 
is possible. But these are the limits ot 
It IS not his duty nor is it necessary for 1 
him to examine the prosecution evidence 
carev balance the evidence of one wii 
evidence of another, consider the proba 
to a conclusion on doubtful points. He 
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OB.P. 00DB(18§8), 3. 209. 

on a superficial view of alihi evidence fo hold that a 
conviction is not po'^'jsble. (Rt^nett^ /.") ^TAHOM'ED 

Alt w. EMPETtOR. 204 T.C. 594 = 15 BO. 390 = 
1943 A.Cr C. 24 = 44 Cr.L. J 309=1943 O.W N. 
33=1943 O.A. CC.C.) 9=A.I.R. 1943 Oudh 233 

S. 209~DutV of Committing Magistr&te in 

inquiry — Grounds for eommitment and for discharge. 

It is the duty of a Magistrate making an inquiry under 
Ch. XVIII of the Cr.P. Code to decide on the materials 
before him whether or not there are sufficients material 
for committing the accu.sed for trial, he is not only 
entitled but also bound to consider the evidence and 
weigh it. But he has to do so only for the limited purpose 
of seeing whether there is a trima ft%eie case and not by 
way of trying the case. He has to he satisfied before 
committing the accused that there is a fit case^ to be 
tried. If he comes to the conclusion that there is evi* 
dence to be weighed, he ought to cr.mmit the accused 
for trial, and he ought not to discharge the accused 
merely because he thinks that if he were to try the casr 
himself, he would not be prepared to convict the accused 
on the evidence before him. Eut if he comes to the 
conclusion that the evidence for the prosecution is such 
that no tribunal, whether a Judge or Jury, could be 
expected to convict the accused, then he ought to dis- 
charge the accused. {Dkatle. /.J Gang A PPaSap 
Xark V, Ehagwat Deo. 195 I, C. 682=7 B.B. 
962 = 14 B.P. 161=1941 P.W.N. 615=42 Cr.L.J. 
767=23 P.L.T, 534=A.I .R. 1942 Pat. 38. 

•S. 209 — Dutv of cofnmitting Magistrate — Pro- 


CB. P. CODB (1893), 53. 215. 

for commitment the Magistrate is bound to commit the 
accused and is not empowered to enter into nice ques- 
tions of the probabilities of the case and discharge the 
accused on the ground that in his opinion the evidence 
wa.s not .sufficient to sustain a conviction; while a 
Magistrate should not be a mere post-office and commit 
an accused to the Court of Session w’hen there is not 
even a remote possibility of the case ending in a convic- 
tion, he cannot a.ssume the functions of the Sessions 
Judge and take upon himself the duty of sifting the 
evidence m cases which are on the border line. ( fqbaf 
Ahmad, C. /. and Raifioi, /.^ BfT aS SINGH p. 
EMPEROR. 202 T.C. 623=15 R.A.. 191=1942 AX. 
J 341=1942 A.W.R. rH.C.J 223=1942 A.Cr.C. 
128=43 Cr.L.J. 879=1942 A.L.W. 376=A.r.R. 
1942 All. 334. 


-S- 209 (1) — Committal — Desirahility — Test"-- 


cedure in case of charge against a number of persons. 

A committing Magistrate is clearly empowered under ! 
the law to W'eigh the evidence and to exercise his discre- i 
tion judicially, and the law plainly rontemplates that he ; 
should do so. But it is one thing to weigh the evidence | 
with a view to determining whether there are or are not j 
sufficient grounds for commitment under S. 209. Cr. P. j 
Code, and another to balance the evidence, as it is the J 
duty of the Sessions Judae to do, in order to decide upon 
the guilt of the accused after considering the case as a j 
whole. It is not for the committing Magistrate to 
usurp the functions of the Sessions Court. If the 
Magistrate, after weighing the evidence, is satisfied that 
it is evidence upon which no reasonable Court could 
convict, it is his duty to discharge the accused; but if it 
is a case of balancing probabilities, estimating pros and 
cons, then It is his duty to commit where the evidence, if 
believed, is sufficient for conviction, even though he may 
himself not think the evi'^ence sufficient for conviction. 
In a case where there are a number of accused and the 
evidence led by the prosecution is practically identical 
against all, if any of the accused are able to satisfy the 
Magistrate that the evidence is not at all fit to be 
believed, as it is open to them to do so, the Magistrate 
should discharge all the accused and should not take the 
Course of committing some and discharging others. If 
the Magistrate does not find that the prosecution witnes- 
ses cannot be beUeved and are giving false evidence, he 
should properly commit all the accused. (Meredith, /.') 
Moimuddin Sheogobtnd Sahu, 194 T.C. 399 
= 14 RP. 4=42 CrL.T 576=7 B.R. 761=23 
PatX.T. 62 = 1941 P.W.N. 541=A.I.R. 1941 
Pat. 505. 

— — — Si. 209 and 210 — Duty of Magistrates in com- 
mitment proceedings. 

In commitment proceedings what the Magistrate has 
to see Is whether there are rufficient grounds for com- 
mltment and not whether there ere sufficient grounds 
pr convJCtiop. ‘W^here there isfa gcod ^rima ftaiyc&ip 


Offence t doubtful if under 5*. 3r>2 or R . 304^ /. P. Code 
— Course to he adopted. 

The test which should be applied to decide whether a 
committal ought or ought not to be made on the facts 
jc this — As'uming that the whole of the evidence telling 
against accused is true, is there a case which a Judge 
at a trial could leave to a iurv — If there is .'uch a case 
committal is proner and if there is no evidence to go 
before a jury then a committal ought not to the made. 
The question whether an offence falls under S. 302 or 
S- 304, I. P. Code is as a rule a difficult question which 
a Magistrate i-^ as a rule not qualified by training or 
experience to decide, and it should therefore be left to 
the Sessions Court. (Pollack, if) HfMLOO Em- 
PKROR. T.L.R. ri942> Nag. 438=195 I.C. 184= 
14P.N 41=42 Cr.L.J. 689=1941 N.L J. 309= 
A.T.R. 1941 Nag, 224. 

-S. 213 — Grounds for committal — Case 


triable hy mnoisfraie — Committal to sessions as 
accused fganted if and as case involved com^ 
plicated Question of law—Legality. 

A case which can be tric'd bv a Magi strate can- 
not legally be committed to the Sessions Court 
on the grounds that the accused wanted the case 
to he committed to the sessions and that the case 
involved a complicated question of law. 
(Lokur and "Weston. //.J Emperor v, Krtshnaji 
Landge. 47 Pom. T.L.R. 659 =A.r.R. 1945 Boin. 
493. 

“S. 215 — Applicability — Commitment under 


.9. 446. 

S. 446, Cr. P. Code, is a provision which directs 
a Magistrate to commit an accused person to 
Siessions in certain circutntances. As it does not 
lay down a separate procedure for such 
committab the Magistrate has to follow the pro- 
cedure laid down in S. 213. A commitment made 
hy virtue of the power given hv S. 446, is there 
fore, a commitment under S. 213 within the 
meaning of S. 215, Cr. P. Code. (Blacker Jf) 
Bhagat Ram v. TAvtoR. 46 P.L R. 178. 

-S. 2lS-~Applicahiliiy — Commitment under 


S 446. 


, The limitation imposed hy S, 215 Cr.P, Code, 
i does not in terms apply to commitments made 
I tinder S. 446. There is however no r- ason why the 
1 High Court should in the Course of revision go 
I beyond tT e rule contained in S. 215 when dealing 
j with commmitments made under any other pro 
^ yisiorsof the Code. There would be obvious diffi* 
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CB. P. CODE (1898X S. 215. 

ctiltifs ?n interferinpf witli any rommifment on 
grounds of pure fart since a (1t^rn';<;ton of the 
evirfence, if a conviction is not finaHy qtiashefi, 
rnijyht have a prctudirtTil eflFect on the course of 
the ‘siihceqiierit ^riah (Perkeifnrd 7/ > 

Phagat Bam P T. James. 219 T.C. 464=46 
CrLJ. 648=:AJ.B. 1945 Lah. 1. 

* S. 215 — Committal in charpe uniter S. 75, 

/. P, Code — Defects in—^essiofts htd(je,if hound 
to ref or to High Court for quashing committal — 
Procedure, 

Tt doe*; not necessarily follow that a Sessions 
Judge should and is hound to refer to the High 
Court for quashing a commitment hecanse the 
proper procedure has not been strictiv foHowed. 
e.g,t in cases where there is not on the record 
proof of previous convictions in a committal on a 
charge under 5^. 75, L P. Code or in a case m 
which the accused has in fact hern questioned 
about his previous convictions before there is 
fitifhcient evidence legally admissible on the 
record to support the charge. The Sessions Judge 
mav himself correct anv irregularitv or cure anv 
defect when the trial comes on before him and 
put rnatters right. Tt is only when he cannot put 
matters right, or when the neglect or carelessness 
of the committing ATagistrate is habitual, that 
the Sessions Judge m^y fhinV it proper to refer 
the case to the High Tourf for quashing a 
committal. (Dnvh, CJ.) Fmpehoe w. Tmo 
!At.t.ahpttto I L.B. 1043 Kar. 259=^210 T C 
449r=:16 R.S. 153=45 Cr.LJ, 269=A.I.K. 1944 
Sind 47. 

" — — S . 21 round for auashina commitment — 

Comheteney of Magistrate to inflict adequate 
punishment. 

A commitment to a Court of Session made by 
a competent Magistrate can onlv be qtiashed on a 
point of law. It cannot he quashed in revision on 
the ground that the committing Afagistrate was 
competent to try the case himself and Inflict 
adequate punishment. The question of adequate 
sentence cannot be properly decided without 
going into the evidence and the High Court, 
sitting as a Court of revision, will not enter into 
the facts of a particular ca«e. (Parflev and 
lodge. //.') Dana mta v. ATamta^^al Kaetm. 
107 TC. 113=14, R.r 326=43. CrLJ. 16=45 
C.VV.H. 383=73 C.LJ. 187= A J.R. 1941 
Cal. 271. 

— 215 — Turisdiction under — Nature of — 
Oriainat or appellate — Judae presiding over High 
Ccifrt Crimiml Sessions — Power to quash illegal 
contmilnieftt. 

When the High Court is called upon to quash 
a commitment on the ground of an illegality 
under S. 215, Cr. P, Code, it clearly docs not do 
so in^ the exercise of its original criminal 
jurisdiction. It is a power that it exercises in its 
appellate or revisional jurisdiction. A Judge of 
the High Court presiding over the High Court 
Criminal Sessions has no jurisdiction to quash 
an order of commitment under S. 215 or to con- 
sider its legality. (Chagfa,!) Kmpfrow v. Husktk- 
AIXT ViLAYATAtu. T.L.R. fl942) Bom. 534= 
201 I.C. 735=15 F.P. 122=43 Cr. L.J. 773=44 
Bom. L.R. 433=A.I.B. 1942 Bom. 212. 


CB. P, CODE ri898), S. 222 (1). 

S. Print of louu—Ahstnee of Mdence suff. 

citnt to justify commitment. 

The absence of evidence sufficient to instifv an order 
of commitment may he reearded as a If^al gronri/ 
though it may sometimes he difficult to draw a line 
between a ground of this kind and a mere weakness of 
the evidence. The criterion mav possibly be that a 
number of ingredients are eenerallv required to make op 
an offence and if it appears fron^ the evidence thatonenf 
these infi[redients is entirelv larkin? from the pro=ecat)on 
case, this would be a good ground for quashing the com- 
mitment. In anv case, since it is for the Judge to de- 
cide whether there is or is not a case to lay before a 
Tury, thi.s. in its nsuallv accepted sense, would seem to 
be a question of law rather than of fact since it is a 
question for the Judge to decide, whereas the Jurv is 
the sole fudge of fact. (P^rJhetf nnd ^arUn^ //,) 
■RhaGaT 1? AM P. T. James. 219 I.C, 464«4(1 
Cr.L J. 648-A.I B. 1945 Lab. 1. 

— — -S. 215 — Quashing of commifffte^f-^Magis* 
irate, not complvina with Ss. 208 and. 360 
A commitment is liable to be nua«hed where the 
committing Afagistrate has failed to cnmplv with 
thfx provisions of 9s. 208 and 360. Cr.P. Code.i 
(Hrnd^rsnn, 7.) EmPHPOE V. UtAGAR SiNGH 
49 C.W.M. 284. 

9s. 221 to 223 — Framing of charge^Ohject 

of— Vague charge — Effect. 

The whole object of framing a charge Is to 
enable the accused to concentrate his attention 
on the case that he has to meet, and if the charge 
is framed in such a vague manner that the neres* 
sarv ingredients of the offence with which he is 
convicted are not brought out in the chargethen 
the charge is defective (Matit^. J.) AfAKKHAX?/. 
FMPHROg IL.P ^945^ All .558=220 T.C. 4??= 
1045 ALW. 248-1045 A W.P. (H.C 1 156= 
1945 O WN. me.) 227=1945 A.Cr.C.122= 
A.I.B. 1945 AIL 81. 

S. 221 — 9cope— Charge under ?. 182. T. P. 

Code— Conviction under 9. 211/1 P. Code— 
Le^^alitv. See Cr. P. Cope, S. 195. (1942) 

1M.L.J.382. 

Ss. 221 (7), 225-A and“S. SU— Previous 

convi ctio ns — Pro of — Proferp^o ced ure. 

The combined effect of S. 2?J (7) and 225-A» 
Cr.P.Code, is that the accused is to he charged 
with'the substantive offence and at the same time, 
in anticipation, with the previous convictions. If 
on that charge being put to him he admitsthe 
convictions by pleading guilty to the whole charge 
there is no necessity for the prosecution to prove 
those convictions under S. 511, Cr-PFoo*' 
(Monroe, Bloeher and PnmlaU, 77) 

(1943> Lab. 477=211 T.C 283=45 Cr.L .1. 364 
=16 R L. 211=45 P.L.R. 414=A.I.R. 1944 Lab. 
25 (F.B.). 

S. 222 — Offence under S. 408, T. P. (>dc“ 

Charge if should give time and item. rFNAt 
Cope. S. 408 and Ce.P.Codf. S. 222^ >941 

O.W.N. 1208. 

S. 222 ( 1 )— Charge- Pariieulars— Month 

I of offence and not actual date given^Sufficitney* 
1 If the particulars speciflfd in the charge 

ressonab]^ sufficient to give the gccusec PPttff 
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OB. P, OODB (in9n\ Ss 222 (2) and 23?». 

of t^e ma+ter with which they are charerei?* the 
fact that the charge specifies only the month m 
which the offence was committe<^ and not the 
achiaT date is not an irreg^nlarity, even if it 
IP, it is curahte under S. fi37 Cr.P. Code. (M^rp- 
t^Hhand Brnunh^JT.'S BATTAMAr t Ttrupathy 
KMPF aoa. 22 Pat. 263=r207 T.C. 420=16 P.P 
30=44 Cr.L J. 500“9 B.P. 425=A.T.P. 1943 
Pat. 212. 

Ss. 222 (2) and 239 — Charoe fnenfioninp 
period and different ifem.^ defnlcated—Grosx swn 
not separately mentioned — Charge, <f of one 
offence— -Persons ahetting offender jn defalcating 
diferent items — jf can he jointly tried. 

A charjre under S. 40f?, T.P.Code. mentioninpf 
the period during: which the aneffed defalcation 
wap made must he deenr^d to he a rharare of one 
offence within the meaning: of S. 222 (2'^, Cr.P. 
Code,a1tho«i8:h it mentions separatelv the differer't 
items defalcated ir, stead of the eros« urn. AH 
persons who abetted theprinHftal offender in 
defalcating: the different itetne can he iointiv tried 
with him under ?30 f^'), Cr.P Code. Edalev 
and Roxburgh. Jf.) Pabtnpra ^^ath Matttm- 
DAP V- Pattva Urban ro^.opERATtvE Bank. T.U.P. 
11944)1 Cal 109=216 T.r. 243=17 R C. 153= 
46 Cr.L.T. 151=AXR. 1944 Cal. 388. 

5*. 222 f2 ) — Requirement under — Prosecu- 
tion if hound to sko7V Itoiv *gross sunt emhessleS 
is arrived at. 

AH that S, 222 (2\ Cr.P.Code.^ requires is thut 
the total amount which according: to the prose- 
cution ha«! been emhezzVd by the accused may he 
mentioned in the charge as one lump sum. It 
cannot he said that the nro«ecution must show 
how the 'gross' sum mentioned in the charge 
was arrived at. (Mulln. J.) Empfpor v. Daulat i 
Pam Asthana. 1942 A.L.W. 627=1942 A.Cr ! 
C. 208 

Ss. 222 f21 and 234 (D-Rcope-^-Ckarpe 

under 5*. 409 /. P. Code in respect of pross suvr 
made up of three items and three charges ttndr*’ 
R 477-i4* /.P. Code in respect^ of 28 entries — Joint 
trial^Legalitv — Offences disclose in respect ('f 
items covered hv series of entries— Conviciicr 
without charge —Permissibility. 

S. 222C2), Ct. P. Code, refers only to the offence ! 
of criminal breach of trust or dishonest misap- 
propriation of money and not to falsification rf 
accounts. A series of charges under S. 477-A.T.r. 
Code in resnect of twentv eight items of falsifi- 
cation relating to three different registers cannct 
be permitted to be lumped up together, although 
committed in the course of one year. The 
accused was charged under S. 409, T-P. Code with 
commission of criminal breach of trust in respec'^ 
of Rs. 76-9-6 including three different sums of 
Rs. 42, Rs. 31-9-0 and Rs. 3-0-6 each. The prosecu- 
tion case was that the accused committed a .series 
of falsification of accounts which were made the 
subject of three charges under S 477-ArI P. Code, 
and which were alleged to have been committed 
in order to conceal and cover the criminal breach 
of trust of Rs. 76-^-6. The prosecution alleged 
that the criminal breach of trust was committed 
between 12-4-19S8 and 16-1-1039, The three 
pharges under S, 477-AJ.P. Code related to 28 


im 

tin, P. OOPB rt898i. S. 

entries, the fir<f+ charge relating to two entries in 
re<?nect of Rs. 47 and Ps, .71-9-0, in one hooV. tbe 
2nd relating to 22entrie.s in another hooP, and the 
3r'1 relating to four entries in arjother hook and 
covered by four suhsidiarv headings. The prose- 
cution ca'^c was not that the amit^fd set about to 
defalcate the amount of R®, 75-9-5 from the very 
beginning, hut fha'^ as occasion arose and oppor- 
tunities offered themseU^es he went on defalcating 
cuchsumsashe could conveniently do •^vithout 
attracting the attention of his siiuerjors. each 
defalcation thus being a separate offence. Tt was 
not the prosecution ca.se that all these series of 
entries in the accounts were fahified in f>rdcr to 
cover UTJ one single defalcation. He was tried 
for all the charges at one trial 

Held, (1) that the ioint tcial was illep-al a.c there 
was clear misjoinder of charges, which vitiated 
the trial ; f2^ that though it wf'uld he permissible 
to trv the accused for ore charoe under S. 400 T. 
P. Code, and for three charges under S.477-A* 
relating to that charge of nrsapprooriation, it 
was not legal nermis^ihV tn trv the accused 
, for ove char'^e ntifier S. -^0*^ and 99 charges under 
; S. 477- A, T, P. Code : f3^ that in the absence of 
evidence of micappropriatictn of the Items 
! specified, the accused was entitled to he acquitted 
^ of the charge under S. 400. T, P. Co V, and the 
j accused could.notbe convicted in respect of other 
I itemes disclosed by the evidf rer as having been 
I misappropriated by the accused as being included 
'in the numerous charges under 9. 477-A , T.P 
j Code, as it would be un^aTrto convict tbe accused 
j of the offence of criminal breach of trust with 
I reference to items for which he had nex'er been 
charged. IMonohat Laf and "Merediths fj.) 
pMPFPoa V. Ramauta^ T at. 21 Pat. 113=200 
T.r. 380=14 P.P. 664=8 B.R. 675=43 CrL.f 
625=23 Pat.L.T. 108 A. T.R. 1942 Pat 401. ' 

Ss.222 (2) and 234 — Scope of 

S. 222 (2) Cr.P. Code refers to criminal breach 
of trust of money. A charge in which, although 
the price of the ornaments is mentioned th5» 
breach of trust is not said to he with regard to 
the monev but with regard tp the Ornaments 
pledged separately on differernt dates is not con- 
templated bv S. 234 or S. 222 (2) Cr.P.Code, 
(T/arma,J.) Rampfyat Prasad tr. Rayed hasan 
212 T.C. 884=10 B.R. .'>09=16^R.P. 321=45 Cr.' 
C.L.J. 633=A.T.R. 1944 Pat. 135. 

' Ss. 225 and 537~Prrqr of date in charge 
sheet — Absence of prehidice — Corwiction if can 
he quashed. 

The mere fact that there was an error of date 
in the charge sheet is not enough to quash a con^ 
viction when the error has not occasioned a 
failure^ of Justice and the accused had not been 
nrefndiced. (Agamvah J ) Parsatt v. Pmefror 
200 I.C. 805=15 R.O. 58=1942 A.Cr.C. 110=43 
Cr.T..J. 721=1942 O.W N. 380=1942 AWR 
fC.C >254=1942 O.A. 275=A.X.R. 1942 Oudh 
394. 

S. 226— Powers of clerk of Crown — Jd^itk- 

drawal of charge. 

S. 226» Cr. P. Code, gives the widest powers to 
^ the clerk of the Crown to revise and rc-draft 
charges with reference to any offence in respect 
pf which the committing INfagistrate has fratred 
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CE* P. OODB (t898\ Sjs 227, 236 237 & 421. 


OE. P. COSE (1898), S. 2S8 to 236. 

dropped at the request of the Public Prosecmor 
as ajafainst the appellant and his trial was confinAS 
to the charge under S, 4 (h) only. 


a charcfe. But when the Magistrate comes to the 
conclusion that on oflFence has been committed 
and frames a charse accordingly, it is not open 
to the clerk of the Crown to^ withdraw that 
charge on the ground that there is no evidence to 
go to the jury and therefore the charge would 
fail. That is a judicial act which can only he 
performed by t’ e Court by the procedure laid 
down in S. 273, Cr. P. Code. (Chagh, /.) 

Kmpf.ror 7j. Huskin-atlt Vit.aya. Taui. 

I l.P. (19^7) Bom, *>34=201 I.C. 735=15 ! 555 =aVr 1044 Bom 

R.B. 122=43 Cr.L T 773 -44 Bom. L.R. 433= ^ 1944 liom. 306. 

AJ.F. 1942 Bom. 212. 


ffefd, that the whole trial having proceeded on 
an illegal charge, its amendment at the conclusion 
of the trial, just before the opinion of theasses' 
sors was taken could not cure the defect or make 
the trial legal. The charges as originally framed 
was illegal and vitiated the whole trial, (Dxvaik 
afid Lokur, Jf ) Fmperor z;. Kkshavlal 


Ss. 227, 236, 237 and Power of the 

H*gh Court to amend a charge in Criminal appeal. 

The appellant was charged under Ss. 466 and 
109 of the Penal Code with the offence of abet- 
ting two named persons in forging certain Court 
records. The evidence on record did not show ! 
that the two named persons had committed the 
offence, but showed that the offence was commit- I 
ted bv some person or persons unknown and was 
abetted bv the appellant. On the question whe- 
ther (a) the Court could alter the charge to abet- 
ment of forgery by a person or persons unknown 
or could convict the accused of such an offence 
without amending the charge and (h) whether in 
the circumstances such a chaige should have 
been made. 

Held, (a) that S. 423 of the Cr. P. Code and in 
particular sub. S. (1) (d) gives wide powers of 
amendment in a criminal appeal and the amend- 
ment in question falls within the terms of that 
section and does not amount to the charging of a 
fresh^offence, (&)that in the circumstances of the 
case it was proper to make such an amendment, 
as there was no ch^>r)ce of injustice being done 
and it did not appear that any fresh case could be 
made or fresh evidence given on behalf of the 
person convicted. { 7 ord PorUr * Takurshah v. 
Bmperos. 70 I. a. 196=23 Pat 88=45 Cr.L J 
126=16, B.PC. 113=1944 P.W N. 104=1944 
A CrC. 11=77 C.L.T. 500=1 LR. (1944) Kar. 
(PC) 1=46 Bom LB 513=1943 A.L J. 507= 
209 T.C. 276-56 L W 706=43 C.W N. 90=1943 
O.W N*. 538=1944 M.W.N. 23=i944 A L W. 42 
=AI.R. 1943 (P.C.) 192=(1943) 2M.LJ.532 
(P.C.). 

S. ^ 221 Scope— 'Trial on illegal charge 

framed in contrnventian of Code — Subsequent 
amendment at late stage— 'Defect not cured — 
Whole trial — If vitiated. 

S. 227, Cr P. Code, does not warrant the strik- 
ing out of a charge for the purpose of curing an 
illegality, already committed after the mischief 
which the legislature intended to guard against 
had been dotie; and a trial whic^ has proceeded 
on an improper charge framed in contravention 
of the mandatory provisions of the Cr.P. Code, 
cannot be rendered legal by a subsequent amend- 
ment of the charge at a late stage. The appel- 
lant and another were originally charged under 
S. 6 of the Explosive Substances Act with the 
abetment of three offences punishable under Ss. 3 
and 4 (a) of the Art. Tn the alternative the 
appellant was charged under S. 4 (5). After the 
arguments on both sides were heard but before 


: 8s. 233, 234. 235, 236, 239 and BBl-^Arcustd 

charaed -itnth ikrt^e oifence;; sf theft and three openctsoi 
; dishonest mi sappy opriatiozL in alhryiaitve — Joint trial 
j of alt six offen^'es — Le^ili'y. 

I Where the accu«;ed was charged with three offences of 
I theft -HTid three offences of dishonest misappropriation 
j in the aiterriative and all these six offences were tried 
at one and the same trial. 

Held, that this was not permis.cihle either under the 
general rule contained in part 1 of S. 233 or under any 
of the exceptions contained in Ss. 234, 235, 236 and 
239, Cr. P. ^ ode and the illegalitv could not be cured 
under S, 537 Cr P. Code. (Jodee and Das, //,) 
Bfcharam Mttkherjt 7/. Empfror, ILR. (1944) 
ICal 399=213 10. 401*45 Or.L.L 666 = 17R,0. 
14*AJ.E. 1944 Cal. 224. 

Ss. 233 and 235 and Penal Code Ss. 409 

and 477-A — Charge under ^s. 409 and 41T“A— 
Penal Code t« respect of offences committed k 
different capacities— Lega Uty. 

Where a charge under S. 409, I. P. Code, 
relates to certain acts w'hich an accused is said to 
have comraitred in his capacity as chairman of a 
Di.strict Board and a charge under S 477-A rela- 
tes to an act^ which he is said to have committed 
in his capacity as President of the District 
Board Employee's Thrift Society which is obvi- 
oucly an entirely different capacity, the two 
1 charges being distinct cannot he joined together 
‘ in a single trial. {MuUa, J,) Empfrort/. Daulat 
Ram Asthana. 1942 A.L.W. 627=1942 
A. Cr.C. 208. 

Ss. 233 and 235 — Joint trial in respect of 


discovery of charas and opimn — Legality^ 

Where on a raid of the house of the accused 
some' charas and opium were recovered and a 
ioint trial was held in respect of offences under 
S. 60 (a) read with S. 69, of the Excise Act and 
S. 9 of the Opium Act. 

Held: — that as it could not be said that the 
offence of keeping charas and opium were com- 
mitted in one series of acts so connected together 
as to form part of the same transaction the 
accused committed two disinct offences, not in the 
same transaction, and hence there should have 
been separate charges and each charge should 
have been tried J.) Bankey 

T AT t;. Emperor. 203 I.C 12=15 R 0. 188«1942 
A.W.R. fC.C.) 278=1942 OWN. 554=1942 
A.CrC. 179=43 Cr.L. J. 912=1942 O, A. 306= 
A.I.R. 1942 Oudh462. 

Ss. 233 to 2Z6Srinciple of— Exceptions, 

(Per Iqbal Ahmad. C. /.)— The fundamental 


principle underlying Ss. 233 to 236 Cr, P. Code, 

. . - - ; 1 is that an accused person can be convictcc of a 

the opimon of the assessors was taken, the charge I particular offence only if he was charged with 
under S, 6 read with S. 3 and 4 (a) was * the same. Exceptions to this principle are thfp 
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P. CODE (1898), S. 23S. 

laid down by Ss. 237 and 238 Cr, P. CTode which 
empower the trial Court in cases specified there- 
in to convict an accused person with respect to an 
offence even though he was not charged with the 
same. ^Iqhnl Ahmad C. J., Ismal, Mulla, Hamilton 
and Dar, JJ ) Zam:r Qastm v. Emperor, I.L.R. 
(1944) All 403=17 R.A. 75=46 Cr.L T- 38=1945 
A.W.R (H.C.) 101=215 I.C. 213=1944 AX.J. 
203=A.I.R. 1944 All, 137 (F.B.). 

• S. 233— Scope — Charge under S. 409, 1.P. 

Code, in respect of specific sums — Charge under 
S. 477* A, in respect of 28 items of falsification — 
Absence of evidence o‘^ misappropriation of items 
specified — Evidence disclosing misappropriation 
of other items included in the charges under 
S. 477-A— Conviction in respect of such items in 
the absence of charge relating to them — Perm's- 
sihilitv, Cr. P. Code, Ss. 222 (2) and 234 (1). 
23 Pat L.T. 108. 

S. 233 — Scone of — Joinder of charges in 

respect of three offences under S. 409, T P Code, 
and three offences under S. 477-A, I. P. Code — 
Legality. Bhuprakash Emperor. fjeeQ. D. 
1936-MO vol. I, Col. 3333.] I.L.R. (1941) All. 36 
=1941 A.Cr.C. 1. 


OE. P. CODE (1898), S. 234 & 239, 

I a charge under S. 467 or a charge under S. 477-A, 
I.P.Code. (Lodge a fid Akram fj.) Hugh Francis 
Beligardcj Emperor. I.L.R. (1941) 2 Cal. 319 
=45 C.W.N 839=193 I .C. 499=14 R.C. 471 =43 
Cr.L,J. 389=A.I.R. 1941 Cal. 707. 

; Ss 234, 239 (d) and 537 — Joindir of 
' chargcs—Whai is prohibited— Curability under 5*. 
537. 

^ The provisions of S. 239 (d), Cr. P. Code, can- 
I not be combined with those of S. 234 so as to 
' allow of three sets of offences committed in the 
I course of three transactions or six offences 
in all being charged and tried together. If such 
an illegality is committed then the trial is bad. S. 
537 only deals with mere errors and irregularities 
in^ the charge, and not with illegalities such as 
trials for plurality of offences in a manner not 
allowed by law. {Mosely, J.) Astell v. Eng. 
Take. 1941 Rang. L.R. ‘559=199 I.C. 27=14 
R R. 237 = 43 Cr.L.J. 448=A.I,R. 1941 Rang. 
337. 

— Ss. 234 and 235 — Joinder of ihrre charges 

ufider 5'. 409, /.P. Code and one charge under S» 477-.4, 
/. P, Code — Leraliiy. 


Ss, 233 and 235 — Scope — Two separate- 

charges under S, 499 7. P. Code and one charge 
under S. 467. 1. P, Code — Plea of guilty on third ' 
charae — Trial and conviction in respect of first ' 
two jointly— Legality. 

The accused was charged with and tried for ' 
two offences punishable under S. 499, 1. P. Code, | 
and one offence punishable under S. 467 T.P.Code; | 
the accused pleaded guilty to the third charge ■ 
and the trial was therefore proceeded with only j 
in respect of the charges in respect of the two i 
offences under S. 499, which formed part of the 
same transaction. 

Held, that no illegality was comitted as there 
were three separate charges and the trial 
proceeded onlv in respect of the first two, wLich 
could be tried jclntlv under S. 235, Cr. P. Code. 
{HnrwilL J) Krtshnamurtht Ayyar, In re. 
1943 M.W.N. 463=(1943) 1 M.L. J. 466. 

Ss. 233 and 222 (2)--T/icfis of different 

things on ditf'rent dates — Separate charge for each 
thefi— Necessity for. 

Thefts of different things on different dates separated 
by cons-derable periods should not be treated as one 
theft on the analogy of successive blows constituting one 
assault. Each theft is a substantive offence and should 
be charged separately with reference to particular things 
alleged to have been stolen, vS. 222 (2), Cr. P. Code, ! 
does not apply to a charge of theft, and the code as it | 
stands at preient does not permit a lumped up or com- I 
posite charge to be framed in re.st5ect of theft. (Lodge] 
and Das, J /.') BrcHARAM MUKHERji p. EmperoR. 
I.L.R.(1944) 1 Cal. 398 = 213 I.C. 401 « 45 
Cr.L.J. 666 = 17 R.C. 14 = A.I.R. 1944 Cal. 224 

S. 234 — Charges under Ss. 420, 467 and 

477-A,I. P. Code — Joint trial— Legality. 

Under S. 234, Cr.P. Code, the joinder in one 
trial of three charges under S. 420, 1.P.Code> or 
three charges under S. 467 1. P. Code or 
three charges under S. 477-A, L P. Code, is per- 
fectly le^al. But the section does cot sanction the 
joinder in one trial of a charge under S. 420 with 
QAI-UO 


Whet e the accused, a money-order clerk in a post 
office, w'as placed on his trial upon three charges under 
S. 409, I. P. Code, on the allegation that on three 
separate occasions he committed criminal breach of trust 
with regard to three sums of money handed over to him 
by different persons for transmission to other people, 
and in connection with the third charge there was in ad- 
dition a charge under S. 477-A, I, P. Code, to the effect 
thaf he mutilated a money order receipt, and evidence 
was led in support of ail the four charges and the accus* 
ed was called upon to plead to the charge framed under 
•S 477.A, 1. P. Code. 

ffeld^ that although the accused was acquitted on the 
charge under S. 477, T. P, Code, for lack of necessary 
sanction, he was actually put on trial upon four charges, 
that the case was therefore excluded from the scope of 
S. 234. Cr. P. Code, and that consequently the trial w'as 
vitiated bv misjoinder of charges. (Pariley and Lodge, 
JJ.) JOGENDRA Chandra Ghosh z/. postal De- 
partment of the Government of India. 46. 
C.W.N. 287. 

Ss. 234 and 2ZS— Joint effect— Joinder of 

charges arising out of three transactions of same 
kind carried out within 12 months— Legality. 

The joint effect of Ss. 234 and 235, Cr. P. Code, 
IS not to sanction the joinder of all charges 
arising out of three transactions of the same kind 
carried out within the space of twelve months 
and unless it is clearly alleged at the trial that 
The three transactions w^ere carried out in 
furtherance of a general conspiracy to commit 
such offences, their joinder in one trial is not 
sanctioned by the provisions of S. 235. Cr. P. 
Code. (Lod^ and Akram, JJ.) Hugh Francis 
Bellgardz;. Emperor. I.L.R. (1941)2 Cal, 319— 
45 C.WN. 839=198. I.C. 499=14. R 0.471=43 
Cr.L.J. 389=A.I.R. 1941 CaL 707. 

Ss. 234 and 239 — Scope— Charges under 

Ss, 380 and 411, /. P. Code — Permissibility — 

Misjoinder— Offences of the same kind.^* 

S. 234 read with S. 239, Cr. P. Code, permits 
of the joinder of more offences than one of the 
same kind committed within the space pf 12 
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OR. P. aOB-B (1398), as. 234, to 2S6 and 239. 

tnontbs; but offences under Ss. 380 and 411, 1. P. 
Code, are not of the same kind. Therefore the 
eharjjincc of one or more nersons of offences 
under Ss. 380 and 411 would amount to a mis- 
joinder of charjyes. (Hrru'iU. J.). Chtnnappa 
Cttetty V . Emperor. 20 “i. I.C 33R— 15 P.M. 
879=:44 CrX.T- 413~AJ-P. 1943 Mad. 20Q- 
1942 M.W.N ■726=ri942> 2 M L J. 686. 

Ss. 234, 235 236 and 2Z9— Scope— Tf mutu- 
ally exclusive. 

Ss. 234, 235. 236 and 239, mentioned as excep- 
tions in S. 233, are not mutually exclusive j but 
can, on tbe other hand ‘;tipp1ement each other. 
(Divaiia nud Lo^ur ^ Emperor v. K'p^jiavlal. 

46 Bom.L.P. 555=A.X.R. 1944 Bom 306. 

— S. 234 (l)—Oifences of same khid~Two 

ofenees under S'. 3 and tzvo under S. 4 (a), 
Exlfloslve substances Aet — Joinder — LeqoUty. 

Three offence.^, one punishable under. S. 3 of 
the Explosive Substances Act and other two 
under S. 4 of that Art cannot be said to be of 
the samekind and therefore cannot be tried at one 
trial under S. 234 (1^ Cr.P Code. (Divatui and 
Loburt U.) Empfror v, Keshavt,al. 46 Bom. 
L.B. S55=A.T.P. 1944 Bom. 306. 

S. 234 (ll— Scope — Sinpfle ebarffe under 

409, T. P. Code, in respect of gross sum made up 
of three items — Three charges under 477-A, 
in respect of 28 entries in relation to items misao- 
pTopriated — Toint trial — Legalitv. See Cr. P. 
Code, Ss. 222 ( 2 ) and 234 (1). 23 Pst. T. T. 108. 

S. 235 — Acts constituting distinct offences 

and not forming one transaction or series of 
acts by same Person— J oint trial — Legality. 

Acts which are distinct offences and which 
cannot be said to have been so connected toge- 
ther as to form one transaction and which further 
cannot '’he said to have been one .series of acts 
committed by the same person, cannot be tried at 
one trial under S. 735 (1). Cr. P. Code, (Divatia 
ami Lobur. IJA Emperor v, Kfshavlal. 46 Bom. 
L.B. 555=AJ.E. 1944 Bom 306. 

— S. 235— Joinder of charges — Offence of 

cheating and offence under S. 6, Merchandise 
Marks Act. A. K. 5ien Maphu Mongai Pas 
[see O.P. 1936-40. Vol. I Col. 3333.] 192 I .C. 835 
=13 B.C. 355=42 Cr.L. J, 334. 

S, 235— Sflwc transaction— Test, 

To ascertain whether a series of acts would 
form part of the same transaction the most 
important point to be considered is whether there 
was a common purpose and design and continuity 
of aetloti, 'Where the common object of an 
ontaiwful assembly was to beat and extort money 
from a person and people from a neighbouring 
village come to rescue him but were chased hack 
and the tiles in their houses in that village were 
broken and the people of another village who 
came to remonstrate against such action were 
assaulted, such assault was not because they 
interfered with the extort’cn and heating hut 
because of their interference with the breaking 
of the tiles of houses in another village anr? hence 
it w-as^ a separate tranFaction and could rot be 
tried jointly with the offence under 147 and 
384/511, LP.Code. (AgaruaUJ.') Hiraiai. e>. 
EwmoR, |8 tneh 403=201 I.C. 737=15 F.p. 


f?B . P, COBB ri898), S, 235. 

114=1042 A.WP. fC.C.y 272=1042 A.Cr.C.lSo 
=43 Cr.T. J. 776=1942 O.W.N. 427=AT5 
1942 Oudh 441. 

— Ss. 235 and 239 — **Same transaction**^ 
Test. 

A mere common purpose does not constitute a 
‘•transaction*’ nor is the mere existence of some 
general purp(>se or design sufficient to make all 
acts done with that obiect in view parts of the 
came transaction. (Divatia and Lokur, JJ.) 
Emperor v. Keshavlap. 46 Bom.L.P, 555= 
AJ.R. 1944 Bom. 306. 

S. 235 — Same transaction— Test, 

The principles upon which the joinder of 
charges are to be determined are not that tht 
occasion upon which the offences are committed 
are different, but whether there was a continuity 
and community of purpose. The real and 
substantial test by which to determine whether 
several offences are so connected as to form the 
same transaction depends on whether they are so 
related to one another in point of purpose or as 
cause* and effect or as principal and subsidiary 
acts, as to constitute one continuous action. The 
fact that offences are committed at different times 
does not necessarily show that thev may not he 
so connected as to fall within S. 235 of the Cr. 
P. Code. The occasion maybe different, but 
there may be a con tin ui tv and a community of 
purpose. (Thomas* C. J. and Watford, J.) 
Tahawar Alt Khan rv Emperor. 1945 A.L.W. 
296=1945 O.A. (C CA 248=1945 A.W.B.(C Cl 
248=1945 O.W.lT.l 331=1945 A.Cr.C. 176-AI. 
B.'1946 Oudh 26. 

— S. 235 — Same travsartinn'^*Teii — Chatr^es undgr 
Ss, 468 a^td 408, /. P, Code—Jcinder — Legality, 

The offence of forging a document for the purpose of 
cheating cannot be part of the same transaction as tbe 
dishonest misappropriation of property entrusted to tbe 
alleged forger as a servant. Therefore, the joinder of 
three charges under S. 468 with a charge under S. 408, 
I. P. Code, cannot come within .S. 235, Cr. P. Code, and 
Is contrary to tbe direct provisions of 8. 233. Cr. ?. 
Code. (Jedeeand PnK //.^ TunOT. KRISHNA T)FY 
^Aj^KAR r. wrT.cox l.Tt) 199 I.C. S62«14 P.C. 
582=43 CrLJ. 553=74 C.L.J, 400=A.I.R. 
1942 Cal. 237. 

S. 235 — Same transaction 

iriack of trust and falsification — . 
is designed to further former. 

To ascetain whether a series of ; 
same transaction it is essential to s 
linked together to present a contin 
acts of criminal breach of trust by 
regarded as connected, or if tbe ar 
themselves cannot be regarded 
clearly there cannot be such con 
series of acts as a whole as to cons 
But assuming such connexion betw 
minal breach of trust on the one hj 
falsificaticn on the other as to c< 
offence in each case, there is no ^ 
that all these acts constitute a sent 
together as to form the same traps 
nexion between tbe falsi firgticp rCf 
the criminal breach of trust re gar 
eVvirus. ( Penf.eif or.d Mad/ley,, 
t'. Bmptfop. 19luck.49?=i 
(C.C>) 2-1944 A.i: 
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CR. P. CODE (1898), Ss. 238, 237 anfl 289. 


1=1044 O WN. 1=16 R 0.266“4S Cr L.T. 538 
=1944 O.A.cC.C.) 3=A.I .R. 1944 Ouah.122. 

S. 235 — *Sam( transaciion' — Ted — Number of 

falsifications connected with same fraud. 

With regard to S. 477-A, T. P. Code, it is generally 
held now that a number of falsifications can be included 
In a single charge provided they are connected with the 
same fraud; that is to sav, although it is pocsible to 
regard them as separate offence?, the law provides that 
they may also be regarded as one offence. Where fraud 
of the same kind is a^eged to have been perpetrated 
over a relatively short period, where the same mean.s, 
falsification of accounts in certain ways, are employed to 
facilitate or rover up the fraud, and where both the 
various acts of misappropriation and the various acts of 
falsification may legally be combined in one charge res- 
pectively there is no reason why it should not be held 
that all these act's constitute a series of acts so connect- 
ed toa^^ther as so form the same transaction. {Bennett 
nnd J ; ') PfPT Pr.aJ^AT) r/. FMPElRnT?. 39 i 

Luck 493-212 I C, 125-1944 A.W.R. (C.C 'y 3 
»=1944 AL.W. 7=1944 A.Cr. C. 1 - 1944 
O.W.N. l-ieT? O. 266-45 CrLJ 538 - 1944 
O.A. rC.C 1 3- A.I.P. 1944 Oudh 122, 

~ S. 235 (1)— transaction — Test’^Question 
of fact. 

Whether a series of acts are so connected together as 
to form the same transaction is purely a question of fact 
depending on proximity of time and place, continuity of 
action and unity r>f purpose ^and design. {Lod?e and 
T>a^. //> BECHAPAM MuKHERJI V. EMPKRON. 

T.L.l?. ri944) 1 Cal. 398=213 T.C. 401=45 
CrXJ. 666=17 R.C. 14=A.I.R. 1944 Cal. 224. 

' — S. 235 — *^Same transaction'* — Test — Person 

having grocer f shop keeping opium and ganfa for illicit 
sale — Trisl for offences under Opium Act and Bihar 
and Orissa Excise A't — Tcgality, 

The question whether the acts are so connected to- 
gether as to form part of the same transaction has to be 
decided on the facts of each particular case. The real 
and siibstantial test for determination of the question is 
'Vontinuity of action and purpose.** Where a person, 
who ha'» a grocery shop, keeps the contraband goods, 
opium and ganfa, for purposes of illicit sale, judged by 
the standard of continuity of action and purpose, the 
possession of contraband goods for the purpo'^e of illicit 
sale would be one transaction. Therefore his trial for 
offences under the Opium Act and the Bihar and Orissa 
Excise Act is not illegal. (Sinha and Das./f^ 
DAvr»APANT PaTBO V. EmPKROR. 1945 P.W.N. 252 
=220 I .C. 80=46 Cr.L. J. 652=A J.R. 1945 Pat. 
293. 

'S, 235 — Same transaction — Test — Three 
offences of cheating — Advances on misrepresenta^ 
tion'^Suhseguent advances on same misrepresenta 
iion-^Same transaction. 

Where on the strength of a misrepresentation 
a person obtains an advance of money and on the 
strength of the same or original misrepresenta- 
tion he obtains further advances in accordance 
with the original agreement between parties, the 
obtaining of the advances forms part of the same 
transaction and constitutes one transaction and 
could be charged together under S. 235, Cr, P. 
Code. (Mosely, /.) Asteil v, Eng. Take, 
1941 Fang. L.p. 559=1 99. 1 .C. 27=14 R.R. 237 
=43. Cr.L.J. 448=A J.R. 1941 Rang. 337. 

S. 235— “S'gwe transaction'^^ Tesi^ Visit to 
mihe! t0 commit iheft^Accustd also commit- 


ting rape on prostitute"- Joint trial on two charges 
—’Legality. 

Tn order that a series of acts may constitute 
the 'same transaction* within the meaning of 
S. 235, Cr, P. Code, the essential condition is the 
continuity of action which involves essentially 
continuity or proximity of time; in other words 
the series of acts must be so connected together 
as to form a single and entire transaction. Clea- 
rlv, therefore, continuity of action or proximity 
of time is a very essential element in connecting 
a series of acts so as to form part of the same 
transaction. Where the accused visited a brothel 
for the purpose of committing theft and in the 
course of committing theft from the prostitute 
also committed rape upon her both the acts must 
be held to form part of the same transaction and 
a loint trial on the two charges is not illegal. 
(Davis, C. 7. and Thadnni. I.) Fatz Mahomed t/- 
E\fpEroR. T.L.R, n945) Kar. lOO. 


S. 235 — Scope — Charges under Ss. 395, 148 

and 460 in re«pect of same facts— Charges undee 
Ss. 148 and 460 based on no acts other than those 
necessary to be proved under S. 460— Distinct 
charges and trial— Tf justified. See Cr. P. Code, 
Ss 297 AND 298. 7 Cut. L.T. 82. 

S. 235 and Penal Code Ss. 124-A and 153- 

A — Separate trials in respect of same speech for 
different offences — Necessity Legality. Visham- 
BAR Dayal Trtpathi V. Emperor. fsee Q. D. 
1936-40. Vol. T, Col. 3333.] 42 Cr. LJ.40=A.I.R. 

1941 Oudh 33. 

S.236 — Alternative charges under Ss. 302 

and 201 — Propriety — Accused not free from sus- 
picion of being guilty of main offence “-Convic- 
tion under S. 201, I. P. Code— -Legality, Nebti 
Mandal v. Emperor. Uee Q.D. 1936*40 Vol. L 
Cob 2645.] 22 Pat.L.T. 98. 

S. Alternative charges of kidnapping 

and abduciion—Legalify of. 

Tn order that S.236, Cr. P. Code, may apply, 
there must be a single act or series of acts of a 
certain nature and, that nature must raise a doubt 
about which of several offences the facts, which 
can be proved, will constitute. That doubt may 
include a doubt as to what exact facts within the 
ambit of the series ''of facts postulated can be 
proved. At the time the charge is framed the 
prosecution can never know exactly what facts 
they can succeed in establishing and they are 
entitled to say that if they prove certain of the 
alleged facts, then such and such an offence will 
be committed but that if they prove other of such 
facts then it would be another offence, and to 
charge the offence in the alternative. 

Where in a case the prosecution is in doubt as 
to whether they can prove that a girl, who Is the 
victim of an offence, was under sixteen, they arc 
entitled to charge the accused in the alternative 
of abduction or kidnapping under S. 362 or 361 of 
the Pena! Code. (Beaumont, C. J,, Wadiaand 
Emperor v, Kasamaixt Mtezalli, 
I.L.R. fl942) Bom, 384=199 I.C. 202=14 F B 
357=43 Cr. LJ. 529=44 Bom. L.R. 27=A.I r‘ 

1942 Bom. 71 (F.B,). 


Ss. 236, 237 and 229— Charge of murder^— 
Conviction for receiving stolen property^ Lega- 
lity, 

Where an accused person who is tried on a 
charge of murder cannot be convicted of that 
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OR. P. CODE. (3898), Ss. 286 & 287. 

offence for want of evidence, thoug'h it is proved 
t^at he was in possession of and produced 
the ornaments which were worn by the deceased, 
shortly after the rnnrder, ‘he may be convicted | 
the offence of receiving stolen property under S. ' 
411» I.P, Code, when he fails to frive a reasonable ; 
explanation of his possession. (Beanmonf. C, I. > 
and 7.) Empfi^oi? z'. Bhttcha Gobfp. ! 

I.L.R. (1044) Bom. 25-210. I.C. 862=16 B.B | 
221=45 Cr.L-J. 221 = 45 Bom.L R 884=A.T.R. ! 
3943 Bom. 458. I 

■ Ss. 236 Sind 2Z7--Chara e under S. 477- J | 

I P. Code —Conviction under S. 477-/4, read with I 
S, 34, T.P. Code— Legality. 

A person who is charged alone with havine 
committed the whole offence under 477- .A. T.P. 
Code, maybe convicted, though S. 34, T.P Code, 
is not specifically meniicned, woth having com- 
mitted one of the acts which make tip the offence 
committed in furtherance of the common inten- 
tion of himself and his co-actors. (Agarwala and 
Brough, JJ ) Satyanafavana 7 /. Empfuor. 22 Pat. 
681=212 T.C. 298=10 R P. 494=16 P.P. 313= 
45 Cr.L.J. 624=25 P.L.T. 57=AJ.P. 1944 Pat. 
67. 

Ss. 236 and 237 —Conviction zvitkout 

charge — L egoUiy . 

Under S.s. 236 and 237, Cr.P. Code, a man may 
be convicted of an offence, though there has been 
no charge in respect of it, if the evidence i.s such 
as to establish a charge that might have been 
made. (Agarzmla and Broucjh, JT) Satya- 
ifATiAYWA Empfror. 22 Pat. 681=212 I C. 
298=10 BR. 494=16 R P. 313=45 Cr.L.J. 624 
=25 P.LT. 57=A.T.R 1944 Pat 67. 

-8.236— ^ame transaction — Statement under 

S. 164, Cr. P, Code and contradictory statement 
at trial — Charge of perinrv in the alternative — If 
justified. Evpfrop 71 . SuLTANSHA SrnrsHA. free 
0. T). 1936-40, V 0 I. T, Col. 2645.] 13 R.B. 187= 
191 I .C. 336=42 Cr.L.J. 155. 

Ss. 236 and 237 — Scope and effect. 

Ss. 236 and 237 Cr.P. Code, which must be read 
together make it clear that when there is no diffi- 
culty about the facts and it is alleged that the 
accused had done a single act or series of acts 
but they are of such a nature that if is doubtful 
which of several offences the accused has com- 
mitted on those facts, and he is charged with 
having committed one of such offences, he may 
be convicted of a different offence. He may be 
convicted of the offence which- he is shown to 
h^ve committed, although he was not charged 
with it (MalikyJ.) Makkhanw. Empkror. I.L. 
R, (194SVA1I. 558=220 T.C. 432=1945 A.L W. 
5i48i?=1945 A.W,R. (HC.) 156=1945 O W.H. 
fH.C.) 227=1945 A.CrX. 122=AJ.R. 1945 411. 
81, 

— "Ss. 237 and 238 — ApplicahiHtv — Charge 
and conviction under S. 391, T. P. C.— Alteration 
in appeal to conviction under Ss. 147 and 148, T 

r9i‘rp:w'N‘^284'''' 

Ss. 237 and 23B— Charge of warder of A 
—Conviction for attempt to murder 'B—tegaliiv. 

A person who is charged under S. 302, T.P. 
Code, with murder of A. cannot he convicted 
under S. 307, T. P. Code, for attempting to 
inurdtir B, C./. md Biacker, /.) War- ' 


CR. P. CODE, (1898% S 2^8. 

YAM Stngh V. Crown. TX.R. (1941) Lab 
=195 LC. 58=14 PX. 28=42 Cr.L. J, mill 
P L.R, 159=A.I R. 1941 Xah. 214, 

;;; 737-.^Charge for substantive offence-^ 

Conviction for abetment — PermissihilUv. 

Ttis permissible to convict a pe-son 'charged 
with a substantive offence for abetment thereof 
if the farts J*ustify cuch a conviction. This is of 
course subject to the principle that if evidence 
adduced in support of the charge for the substan- 
tive offence do<»s not give notice to the accused of 
an the facts which constitute abetment, he cannot 
be convicted of abetment. (PoBock and PohU 
7.7.') Provtnctaf G^vfpvmfnt, C. P. anp PrRiii 
c. ^ ]-T T.L.R. (1044) Nag. 58Q=:215 

T C. 26'i=46 Cr.T...T. 80=17 R.K 53=1944 NL 
J. 174=A.T.R. 1944 Nag. 192. 

S. 238 — Applirahilit\>--Conditions — Mahr and 

minor oife^^ces. 


Under S. 238 Cr. P. Code, when an accuced is 
charged with a major offence he can be convicted 
of a minor offence. But the major and the minor 
offences must be cognate offences which have the 
main ingredients in common, and a man charged 
with one offence which is entirely of a different 
tvpe from the offence which he is oroved to have 
committed, cannot in the absence of a proper 
charge be convicted of that offence, merely on the 
ground that the facts proved constitutea minor 
offence. For example, a man charged with an 
offence of murder cannot be convicted for for- 
gery, or rnisaopropriation of funds, or such off- 
ences which do not constitute offences against 
nerson. /,) Makkttan 7/. Rmpfhor, T, 

LR. (1945) All. 5.58=220 1.0.432=1945 A L. 
W. 248=1045 A.W.R (H.C.) 156=1045 O WN. 
(H C.) 227=1945 A.Cr.C. 122=A T.R. 1945 All. 
81. 


■ S. 238 — Chargee of caus'^ne hurt to police offm 
— Conviction for obstructing the Poitee ofHcer in the 
^'>urse of kis duties — Leenlity. 

Obstructing a police officer in the course of his 
duties is a lesser offence contained in the more 
serious offence of causing hurt to such officer and 
hence a convi( tion for the lesser offence is legal. 
( Davies ) Sham T.AL 7 /. Emperop, 1944 A. MX J, 
23. 


-S. 23B— Charge under .V. 302/149 I.P. Code- 

Verdict of c^tdity under .9. 326/149 or 324/t49 — If can 
be accepted. 

A charge under S. 302/149, T. P. Code, includes 
the minor charge under S. 326/149 or S. 324/149. 
Tn a^trial on a charge under S. 302/140, the Ttidge 
can accept a verdict of guilty under S- 3267149 07 
324/149. iPowland and Mani^ha*" T.ail s TfC^ JaNAR 
Singh 7 ^. Emperor. 21 Pat 138=197 I.C. S04 
=8 B.R 237=43 Cr.XT 205=14 R.P. 334=23 
P L.T. 707=1942 P.W.N. n9=A.I.R. 1942 Pat 
446. 

S. tZB^Char^e under S, 395, /. P. Cede— Con- 
viction utrd er .9. 411,/, P. Cod* — le^ality^ 

under S. 238, Cr. P. Code, a person charged with an 
offence under S. 395, T. P. Code, can be convicted of the 
minor offence under S. 411, I.P. Code. {Nirenio”* 
f/tmron, rr^ 'BALII«AM TIKAPAM V. EWPEKOS. 

r.L.P. 11945 ') Nse. 151=218 r.C.I '294 = « 
Cr.LJ. 448=18 R.N. 10=1945 N.L.J. 17 =A.I.a 
1845 Nag. 1. 
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'“•S. Z%^— Applicability— P relimt nary inquiry by j 
committing Magtstraie—Single inquiry and commit- \ 
mint in respect of several accused not triable lot nil y— 1 
Legality, 

S. 239, Cr. P. Code, does not apply to enquiries held 
by tfls Magistrates in cases triable by the Court of bes- 
sion. Tnere is nothing to prevent the committing 
Magi-strate from holding one single inquiiy against 
several accused although they could not be tried juiutly 
consistently with S. 239, Cr. P. Code. Though one 
order of commitment may be made in respect of several 
accused, it is competent to the Sessions or trial Court to 
order separate trials m order to give etfect to tne provi- 
sions of the Code. {^Chagla, J,) EmpEHOR v. HuSEl- 
nacu VilhVatalli. IX.K. 1943 Bora. 534= 
201 X.C. 735 = 13 H.S. 122=43 Cr.L.J. 773 = 44 
Bora. B.K. 433=A.X.K. 1942 Bom. 2i2. 

S. 239 — Applicability — Requisites. BHAGULE- 

i-AL V, Emperor. \see O. D. I93o-’40 Vo\, I, Col 
2643.] X.L.R. (1942; Nag, 208. 

S. 239 (C) — Jornder of charges —OSences of th« ; 
same kind — Charges unoer Ss. 380 and 41i— Legality. 1 
See CR. P. Code, Ss. 234 239, (1942; 2 M.E J* ^ 

686. I 

S. 239 — 'Joindt'^ of charges — Rioting to secure 1 

teieuse of arrested person — Theft by one rioter — Joinder j 
of charge of theft with other charges — Legality, j 

in the coarse of a rioting the object of which was to 
secure the release of a person who had been arrested by i 
a police constable, one of the rioters committed theft of | 
a purse. | 

Htld^ that though theft was not one of the common j 
objects of the unlawful assembly, it certainly was com- ' 
mitted daring the course of the transaction m which all j 
the other offences were committed, and so the charge of ! 
theft could properly be joined with the other charges of ' 
rioting and other offences. t^Horwili^ J,) Mahomed 
Meera Sahib v„ Emperor. 205 I.C. 158=15 JR.M. 
839=44 CrX.J. 272=1942 M.W.N. 723=A.I.R 
1943 Mad. 207 = (1942) 2 M.Lr.J, 710. 

S. 239 (d) — Joinder of charges under Ss, 211, 
323 and 342, /. P. Code— Legality, 

Where the offence of making a false charge, of wrong- 
fully confining and of causing injuries to a person are 
committed in the course of the same transaction a joint 
trial in respect of the offences under Ss. 211, 323 and 
342, X. P, Cod^ is quite legal. Such a joinder of charges 
is clearly permitted by S. 239 Cr. P. Code. 

KGhulam Hasan^ J,) BaLAK RaM v, EmPEROR. 
196 X.C. 262=1941 O.W.N, 1072=1941 A.Cr.C. 
224=1941 O.L.K. 665=14 JR.O. 161 = 1941 
A.W.R. (C.C.) 298=42 Cr.L.J. 833=1941 O.A. 
776=:A.I.jR, 1942 Oudh lOO. 

— S. 239 — ^Joinder of charges under Ss. 302 and 
311 with charges under S. 330, 1. P. Code— When justi- 
fied— -Sameness of transaction — Relevant point of time. 
Parmanand V, Emperor, [see o. D. i936-'40 Voi. 

I, Col. 2658.] I.L.R. (1941) Nag. 110=42 Cr.L. 

J. 17. 

— "S. Joinder of charges — Validity — If 

dependent on accusation or on result of trial. 

The validity of joinder of charges must be judged on 
the basts of what appears on the facts of the accusation 
and is not to be made dependent on the eventual result 
of the trial, {Afiyogi and Uemeon, JJ,) BaLIRAM 
TikaRam V, Emperor. I.X,.R. (1945 1 Nag. 151= 
218 I.C. 294=46 Cr.L J. 448=18 R.N. 10=1945 
N.LJ. 17=A-I.R. 1945 Nag. 1. 

S®* 239 and 537— trial' — Aliegation of 
ionspiraey, if neeessary^/dentiiy of purpose on the 


-Absence of prefudice 


OB, F. CODE (1898), S. 239. 

part of the accused — Sufficiency- 
—Curability under S* 537. 

A conspiracy is not necessary to be specifically alleged 
in order to permit of a joint trial. It is enough if the 
allegations made by the coraplamant indicate an identity 
jf purpose on the part of several accused person. 
Wnere the trend of complaint in case of defamation was 
to show that the accused were acting with one mind in 
opieaaing fal-e informations against the wife of the 
complainant, the accused can be tried jointly. In the 
absence of prejudice the iriegularity , if any, is technical 
and the Cd..se would be covered by S, 537. ^Ntyogt^ /.) 
Gazidjr KAOELHiM. 1942 N.LJ. 336. 

— Ss. 239 (b; and 222 (2) — Joint trial — Cri* 

mina) Dreach of trust — Charge mentioning period and 
different items uefaicated-— Persons abetting .^offender in 
defalcating different items — If can be jointly tried. 
AtfifCR. P. CODE. Ss. 222 (2) and 239. X.L.R. 
(1944) 1 Cal. 109. 

-S. 239 — Joint irial in respect of large number of 

counts— Propriety. PaTEVYA, In re^ [ see Q. D. 1936 
—MO Voi. i, Col. 2055.J 193 i.C. 375=13 K.M, 687 
=42 Cr.L.J. 414 = A.X.R. i94i Mad. 339, 

-S. 239 — trial —Legality — Manager and 

accountant — Charge under S, 408, I. P. Code and 
charges under ::s, 408 and S. 408/ J 09. /. P. Code. 

Where the manager and accountant are said to have 
jomiiy misappropriated certain sums of money and a 
CO nmunity of design and object is suggested they could 
both be charged and tried jointly in respect of offences 
under 5. 408 ana S. 408/109 I, P. Code. This U 
permissible under Cls, (a) and (5) of S. 239, Cr, P. 
Code. {Thomas, C,J ,) VVazIR SiNGH ». EMPEROR. 
17 Luck. 353=197 X.C. 255=14 R.O. 306=43 
Cr.L.J. 153=1941 A.W.K. (CX.) 343 = 1941 
A.Cr,C. 257=1941 O.W.N. 1208=1941 O.A. 
9i8=A.I.K. 1942 Oudh 89. 

S. 239 '-Joint trial — Legality of — One of accus- 
ed charged alternatively under S, 236 — Alternative 
charge not including element of theftictc, 

B. 239 (e), Cr. P. Code, permits the joint trial of an 
accused person who is charged with an offence in the 
alternative which is permissible under S. 236, Cr, F, 
Code, along with another person, although the alter* 
native charge does not include the element of theft, etc. 
{Young C\ J, and Monroe^ /.) BaNSHI RAM v. Em- 
PEKOR. 209 I.C. 117=45 Cr.L.J. 80«16 R.R. 
145=45 P.L. JR. 235=A.LR. 1943 Lab. 220. 

■S. 239- 


Legality. 


-jeani trial of persons for ptriury -* 


A joint trial of persons charged with having given 
false evidence for an accused in a case is illegal. The 
mere fact that they had one common object, L e. of 
geiiini; the accused acquitted is insufficient to sustain * 
charge of conspiracy against them. {Abdur Rahman /.) 
AGHA ALl AHMAD V. EMPEROR. I.L.R. (1^43) 
Lab. 760=211 I.C. 299=45 Cr.L.J. 371=16 
R.L.227=A.I.JR. 1944 Lab. 54. 

S. 239 — Joint trial of two sets of aceuied— 

Absence of common abject or intention— Effeet^Convic- 
tion — Jf to be set aside — Presumption of prerudiee* 

1 w'o sets of accused cut trees in different parts of a 
forest in the possession of the complainant. Separate 
charges were framed against each of the tw'o sets of ac- 
cused, but they were tried jointly at one trial and con- 
victed. It was not found that there was any intention 
or object common to the two sets of persons catting 
trees in the forest. 
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CB. OODB (1898), S. 2S9. 

Hildf in revision, that there was misjoinder of parties ; 
ffl,nd though it could not be said that by such miajomder, 
by atsfclt, was a sufticient ground tor sctcing aside the 
conviccion, the Courc snould ordinarily presume pre- 
judice umil It was quite certain that there could have 
been none. There was always a possiDuity, wnen there 
was a misjoinder ol accused, that tne Court would be 
unconsciously prejudiced by evidence which would be 
irrelevant it tne accused were tried separately and tnere- 
fore the conviction snould be set aside if the Court was 
not quite sure that there was no prejudice, and separate 
trials should be ordered. {^HorwUl^ J^) MOUNGAN 
t/. MlR KOSHAN ALi Sahxb, i.L.R, (1942 ) Mad. 
322—197 l.C. 688:=14 K.M. 374-.43 Cr.Uj. 215 
—54L.W. 387 (2)— 1941 M.VV^.N. 869=:A.i.R 
X941 Mdd.910-a94i; 2 M.LJ. 534. 

S, Z^9~- Joint trial of several persons for 
di^erent offences. 

/Tue principle contained in 5.235(1) Cr, P. 
Code, which applies to the trial ot a single person 
IS extended by S. 239 (d ) Cr. F. Coae, to the 
trial ot several persons jointly. Just as one per- 
son can under b. 235 (1 y be tried tor several dis- 
tinct otfences it they are committed in one senes 
ot acts so connected together as to form the same 
transaction, under S. 239 (d ), several persons can 
be tried for different offences provided these dit- 
feient offences are committed m the course of the 
same transaction, {Lobo and Westont JJ.) 
JVloujAjLi V, Empekor. 195 l.C. 267—14 K.S. 
20 -42 Cr. L.J. 715=A.I.E. 1941 Sind 121. 

S. 239 — Joint trial'— One accused taking girl 

to room of another-- tiape of girl by^ latter %n 
room— Former escorting girt back to her house 
and cheating her of ornaments on way— Joint 
trial for rape and cheating— Legality. 

Where a person takes a giri to the room of 
another who there commits rape on the girl, and 
the former then escorts the girl back trom the I 
room and to her house and on the way he cheats 
her of her ornaments, it is impossible to separate 
the two offences of rape and cheating as they are 
inextricably mixed up together. The two charges 
can in such a case be tried together jointly at one 
trial under b. 239 (d), Cr. F. Code, ibeaumont, 
tVadiaand iVassoodew^ JJ.) Emperor v. 
Mahadeo Taxya. 200 l.C. 261—43 Cr. L.i. 
621—15 K.B. 1-44 Bom. L.JR. 216«A.I.R, 
1942 Bom. 121 (F.B.j 

S. ZZ9— Joint trial— One offence complete 

before another was committed — Joint trial — 
Fermissibiiity. 

^ As long as the offences charged are committed 
in the course ot the same transaction it is im- 
material that one offence was complete before 
the other was committed. {Baruey and Lodge$ 
JJ.) Kam ala Prasad t/. Emperor. 195 l.C, 12= 
14 JR.C. 37=42 Cr. hj, 649-A.I.K. 1941 Cal. 
315. 

2Z9— Joint trial-When justified. 

Under S. 239 (d), Cr. P. Code, joint trial is 
iustified not by the fact that the offences were 
committed in. the course of the same transactions 
but by the fact that an accusation is made in good 
faith that the offences were so committed. It the 
accusation is made in good faith, the fact that it 
su bsequently transpired that the offences 
were not committed in the course of the same 
tonsajcfipn does not render the trial illegal, 
l^^ollary to this proposition is that if no 


OB. P. CODE (1898). S. 242. 

such accusation is made explicitly or implicitly— 
tiie mere tact that it suDsequencly appeal s that 
tne offences were committed m the course of the 
Same transaction, will not render legal the joint 
trial. {Lodge and Akramt JJ.) Hugh Frawcjs 
Eellgard V. Emperor. i.B.K. (1941) 2 Cai 
319=198. l.C. 499=14 R.C. 471=43 CrLj' 
389=45 C.W.JM. 839=A.i.R. 1941 Cal. 707, 

Ss. 239, 226 and 21 i— Persons accused of 

same offence committed to Sessions by separate 
c ommittal order— J oint inai— Legality/ 

Wnen some persons accused ot an offence arc 
commuted to take their trial before a bessiuns 
Court and suDseqnently some absconding accused 
charged with having commuted the same offence 
in the course ut tne same transaction are cum- 
niitted to take their trial betore a bessions Court, 
a joint trial of the two sets ot accused persona so 
separately committed is not illegal and without 
j ui isdiction. This is subject to the proviso that 
the joint trial has caused no prejudice to the 
accused and by that both sets of accused persons 
separately committed were made aware by tne 
committing xViagis irate in each case that inose 
comimtieu had committed the same offence joxn- 
liy with the others and the evidence recorded m 
each enquiry discloses that the same offence was 
commuted jointly by them ail. {Harries, C. J„ 
Ram Lai and Mahajan, JJ.) Sardara v. Emperor. 
222 X .C. 224=A.X.K. 1945 Lah. 286 (F.B ). 

— S. ZZ9—**Some transaction'’— Test to 

decide — Dacoity and murder — Joint trial— Lcga* 
lity, 

i'he determining factor in deciding whether 
different offences committed by different persons 
ail form part of the “same transaction" is the 
presence ot concert and continuity ot actioo. 
it several persons conspire to commit offences, 
and Commit overt acts in pursuance of the cons* 
piracy, these acts are committed m the course ot 
Che same transaction, wnich embraces the cons- 
piracy and the acts done under it. The accusa- 
tion made by the prosecution and not the resui tof 
the prosecution has to be looked to. Persons 
who would be committing murder when dacoits 
are effecting their escape with the stolen property 
in order to overcome any resistance in cariywg 
away the stolen property, can be tried along wiih 
those who commit the dacoity. It is not the dis- 
tance nor the proximity of time which is so essen- 
tial as the continuity of action of purpose. 
{Meredith and ImamJJ.) HiRhAY v. EmeeroR. 
24 Fat. S0l=A.l.R, 1946 Pat. 40. 

Ss, 242 and SZT—Non’^compHane^ with siCtim 

— Jrreguiantyt when curable. 

The primary object ot the proceeding prescrib- 
ed by S. 242, Cr. F. Code, is to determine whether 
the accused pleads guilty to the charge or de- 
mands to be tried. Where the facts of the case 
are fully set out by the prosecution and the accus- 
ed is specihcaily asked to explain them, the failure 

0 comply with the provisions of this section 
amounts merely to an irregularity which canj^ 
cured under S- 537, Cr, F. C. (Almond, /.C.) 
Dost Mohammad v. JHaripur Eazara MuNig- 
FALiTY. 193 l.C. 365=13 R. Pesh. 60=42 Cr.D. 
J. 420=A.I.R. X941 Pesh. 9. 

8. ZAZ—Scepe cf— Failure to state pariieulars 

of offence — Evidence not directed to such partiiulars-^ 

1 Effect on triaf — ConmicUonSuetainMity. 
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CS.f. OOIlii (1898;, S. 2ii. 

St ^44 Cr. Ft Code, oaly dispenses with a for- 
iii'ii Ciiarge ui a summe^as case> hut it does not 
dispense with tne statement of tne particulars of 
tiie oUence for which the accused is to be dealt 
with, vVhen the particulars of the oifence are 
not so statedf and the ei^idence too is not directed 
to any such particulars, the trial is entirely defec* 
and a conviction in such a trial cannot 
stand. {DhavU, Kam Sakal Singh t/. Km- 
fmosL. 19J X.C. 359=d B.H, 192=43 Cr.L.J. 
Io0=i4 K.P. 3X9=1941 F.W.i4. 677=A.1.K. 
1942 Fat, 130, 

— 244 — Diserttion of magistrati — AppUcation 
hr iumm&niHg loiintss — pyktn to bi made — Delay tn 
makmg application — htf&ct* 

244, Cr F. Codei does not enable an accused 


I OE. F. CODE a6»S)» S. 247, 

I KaNJI Viji?AL V, PANDUitANG J^SHAV. 

! U 1930-40 Voi.i, Coi. 3333.] I9i i,C. 397-13 
I R.B. 188=42 Cr.L. J. 153. 

I S. 247 --dp pltcatuhty — Estate agent filing 

^ complaint on behaij oj hts master and suose- 
I quentiy leaving fits services— -MabUr, t/ could o€ 
i ubsiituted as complainant. 

; Wnere an estate ctgeiit hies a complaint on be*' 

; half oi ills master, out no power of attorney is 
hied, and subsequently leaves his master s ser- 
vices, the latter cannot ue suhsututed as the com’ 
plaiuani, witn the result that 6. 247, Cr. f'# Code, 
would apply, {^Madeiey, J,) Tej Singh 
LOO. 220 i.C. 493=1945 A.L.W, CC.C.) 238= 
1945 O.W.IM. 253=1945 A.Cr.C. 129=1945 A,W. 
! h> /C n I O.A. f C.C.) 169. 


person to wait till the case for the prosecution is ( 
closed and then to apply for summoning his evid- • 
ence, S. 244 is intended to supply a procedure . 
for the expeditious trial of a summons case, ’ 
Under S. 244 (2) a _ magistrate has discretion to ; 
allow an application for summoning evidence, ; 
but an application to that effect must be made at j 
the appropriate time and should not be delayed 
so as to deprive the magistrate of his discretion 
to grant it. If the application is delayed, the 
magistrate would be justihed in refusing it, 
f^Davis, CJ, and Thadani, J,) Diechand v» 
Emperor. I.L.R. (1945) Kar. 107=A.1JR. 1945 
Sind. 231. 

“-“-“’—S. 244 U)“"‘Hcaring’“-“Meaiiing of. See 
Cr, P. Code, S. 208 (1). 1945 N.Ej. 122, 

— — S, 245 — Applicability — Proceeding under 
S. 198, Bihar and OnssA Municipal Act. See 
Bihar and Orissa lVLunicipal act, S. 198. 22 
Fat. C.T. 510. 

-S, 247 and Fcaai Code, S. 4QS—'Acgmtial 

of aesustd charged under 408 C’., on complain- 

ant's default to appear — Legality — Magatrate's auty tn 


S. 247— Appheabiliiy—Warf am casi-^Com'- 

plaint disclosing ogence under 5, 427, L t» Code 
— Swr on statement consistent with comp^aint-^ 
Jflagtstrate unable to judge extent of damage 
caused Out taking case under 5. 42b, /. F, Cofl#— “ 
Adoption of summons procedure — g'ropriety^ 
Complainant absent — Acqnutat of accused Lega- 
lity Of, 

Fetuioner hied a complaint against several 
persons discloaing an offence punishable under is* 
427, I. F. Code. The Alagiairate recorded his 
sworn statement. There was nothing m it at 
I variance with the allegations made in the com* 

I piaint. The Magistrate however, without giving 
1 any reasons ordered the complaint to he taken on 
I hie under S. 420, L F. Code, although he was 
not in a positiun to judge the extent of the dam- 
age caused tw’hich IS the only distinction between 
an 0 Bence punishable under S. 42o and one under 
S. 427 ji when the accused came before the Uourt 
the complainant was absent and so the Magis- 
trate passed an order under S. 247, Cr, P, CodCi 
acquitting the accused. 


euch cases, 

A magistrate is not entitled to acquit the accus- 
ed of a non'compoundable and cognizable offence 
ot crinnnai breach of trust under h>. 4U8, 1, F. 
Code, after framing a charge merely because the 
complainant did not appear to prusecuie the 
charge, in the trial oi warrant cases the burden 
IS upon him to discover from the complainant or 
otherwise what evidence is available and to see 
that the evidence is produced and that a proper 
enquiry is made by him. if the case is compound- 
able and non-cogmzable, it is open to a magistrate 
to dismiss the complaint if the complainant does 
not appear before a charge is framed, but once 
the charge has been framed or if the case is non- 
compoundablc and cognizable, it is the duty of 
the magistrate in the interests ot the general 
public to see whether an offence has been com- 
mitted and to punish it if he thinks that the accus- 
ed IS guilty. {Allsop, y.) Chiranji Lal v, Ram 
SWARUP. I.L.K. (1943) All. 31=204 i.C. 268= 
44 Cr.E.J. 190=15 R.A. 336=1942 A.L.W. 575 
=1942 A.W.R. (H.C.) 336 (1>=1942 A.L.J. 577 
=1942 A.Cr.C.203=A,l,R, 1943 All. 9. 

Ss. 247 and 259— Applicability — Charge of 

summons case and charge of wanant case arising 
from same transaction— Trial of both as warrant 
cases — Absence of complainant— Discharge of 
Accused— EBict of— If bar tp fresh com piafn f. 


Held, that the Magistrate in issuing processes 
and mentioning S. 420, i. F. Code, acted under a 
misapprehension, and acted without jurisdmtipn 
m acquitting the accused under S. 24/, Cr. P* 
Code, Which did not apply to warrant cases, 
{Horwill, J,) Arunachala Reddy v» Sella- 
MUTHU Goundan. 201 i.C. 451=15 R.M. 396 
=1942 M.W.JN. 373=55 D.W. 372=43 Cr.B.J. 
760=A,1.R. 1942 Mad. 594=C1942^ 1 M.D.J, 
594. 

S. 247— Complainant absent— Magisirato 

proceeding with case— Legality of procedure. 

Under S, 247, Cr. F. Code, if the complainant 
is not present in Court on the date hxed for the 
hearing of the case the only course which is open 
to the Magistrate is to acquit the accused or to 
adjourn the hearing of the case, if the Magis- 
trate proceeds with the hearing and convicts the 
accused, the procedure is illegal and the convic- 
tion is liable to be quashed. iPazl AH, J.) SuDHiR 
Kumar Neogi v. Emperor. 23 Pat.L.T. 291=43 
Cr.D.J.27=8 B.R. 33=196 I.C. 548=14 R.P. 
2l4=A.i.R, 1942 Pat. 46. 

S. 247— Order of acquittal— Subsequent r#- 

vival ef caee— Legality, 

Where a Magistrate acquitted the accused 
& 247t Cr, P. uwihg the abseucfi 
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OB, Fe COM (1893), S- 247 & 269 j CR, F. CODE (1893). 9. 250. 

of the complainant on a day fixed for hearing of S. 250 Cr. P, Code, clearly applies to triaiof warrant 
the case and his successor dismissed an applica- oases as well as sanimons cases. (A/mond, /. A 
tion for its revival on the ground that he had no : Chandz^. Said Ali. 193 I.C. *468=15 

po^^cr to set aside the order of acijaittal, the iH. Pesh. 59— 42 Cr.L.J. 423— A.LR. 194 i 
case cannot be revived by another Vlagistrate on 24. 

a second application for re/ival on the ground' -—S, ZBO—CAatge afUr imestigaiion’^ 

that the order of aciuittal vvas passed Ot^der of coTbpi}t5ation‘^:ytts(ainii)ilitg, 

jurisdiction and tneretore a nullity. {Lodge and i In a casecharg d by tae police after investigatioa, as 
Roxburgh^ JJ,) Natioj^ al iaON and Stsbl Co., "^rder awarding compensation under S. 250, Cr. P. Code 
Ltd. V, Electric Inspector, Bengal. 1 .E.R. i he upheld. {Lak^hmana /.) rayudu 


(1942) 2 Cal. 403=203 i.C. 256-44 CrX.J. 11= 
15 K.C. 441=46 C.W.M.847— A.X.R. 1943 Cal. 
29. 

247 and 259 —Relative scope and appli- 
cability. See Penal Code, S. 500 and Cr. p. 
Code, Ss. 198, 247, and 259. 1941 Rang.JL.R. 
224. 


1941 


-S. 247 — Scope and meaning of. 


The implication of the words of S. 247, Cr. P. 
Code, seems to be that in the ordinary course 
acquittal is compulsory, but if the Magistrate 
has some special reason for making an exception 
to the rule, he can do so. {Madeley, J.) Tej 
Singh v. Kaloo. 220 I.C. 493=1945 A.L.W. 
(.C.C.) 238=1945 O.W.N. 253=1945 A.Cr.C. 129 
=1945 A.W.R. (C.C ) 169=1945 O.A. (C.C.) 
169. 

"-Ss. 247 and 40Z—S cope -Summons case — 

T nal --When begins -^Adj o urned it ear mg — A Oseri" 
ce of compiamant^Acqutitai — Effect — Fresh 
epmplamt — Bar of* 

The trial in a summons case commences with 
the issue of notice to the accused, and if subse- 
^juently at an adjourned hearing, the complainant 
is absent and the accused is acquitted, the accused 
is both tried and acquitted for purposes of S. 403, 
Cr. P, Code. S- 403 would operate as a bar to a 
further trial on the same charge. A successor of 
the Magistrate acquitting the accused has no 
jurisdiction to entertain a second complaint, as 
that in effect would be to revise or review the 
order of his predecessor. /.) Kutuml- 

BAYYA V, Lakshminarasimha Kao. 204. I.C. 
273=15 R.M. 735=44 Cr.L.J. 176=55 L.W. 
525=1942 M.W.N. 60l=A.l,K. 1943 Mad. 6= 
(1942). 2 M.LJ. 221. 

—Ss. 250 and 423 (l)(d) — Appellate or revi- 
siqnal Court — If can direct compensation to be 
paid on acquittal-^Such order if incidental to 
order of acquittal. King v. Maung Kuin Maung 
free g. D. 1936-'40 Vol. 1. Cob 2667.] I9l I.C. 
694=13 R.R. 155=42 Cr. L.J. 218. 

-S. 250 — Applicability — False and frivolous 

or vesatious^Meamng. 

On a complaint under S. 426 and S. 447, 1. P. 
^de, in respect of cutting of the leaves of trees, 
it was found that the accused were entitled to the 
leaves, the complaint was therefore dismissed 
and compensation was awarded under S. 250, 
Cr. P. Code. 

Heidi that the finding that the accused were 
entitled to the leaves did not make the complaint 
false and frivolous or vexatious, and the order 
of compensation was therefore unsustainable. 
Lakthmana Rao, J.) Venkayya v, Seethayya. 
197I.C.333«14 R.M. 362=43. CrX.J. 156= 
669 (2)=A.I.R, 1941 Mad. 884. 

— iVarranS cusgs. 


BaPIAH V. jAKARAVVA. 53 L.W. 63 = 
M.W.^. 61. 

' ■ S. Zh^-^Conipensaiton where falsity of comfhH 

is douottul^ if jiistitied, 

Wheie there are cross cases and the final order in th 
connected oases shows that there is a clear doubt about 
the facts an order under S. 250, Cr. P. Code, should not 
be passed. Such an order could be passed only whet 
there is no doubt about the falsity of the complaint, 
{Bennett J .) RaIS AHMAD r/. EMPEROR. 209 I.C 
319=16 R.0. 125=1943 A.W.R. (C.C.) 148=45 
Cr. LJ. 137 = 1943 O.A, (C.C.) 280=1943 
A.Cr.C. 131=1943 O.W.N. 431=A.1.R. 1944 
Oudh. 25, 

-S. 250 — False complaint — Finding as to—Neces- 

sity for. DAkOPTi v. PaRaS Ram. {see Q. D. 1936-40 
Vol. I, CoJ. 3334.] 192 I.C. 295=13 R.L. 375=42 
Cr.L,J. 266=A.LR. 1941 Lah. 19. 

-S, 250 — False Complaint in regari to two c 


one triabic by a magistrate and the other by the Court of 
sossions^Competency of magistrate to award eompema* 
tion. 

Where a complaint in regard to two offences, one 
triable by a magistrate and the other by the court o( 
sessions is found to be false, it is competent to the 
magistrate to award compensation under S. 250, Cr. 
P. Code, in respect of the offence triable by biin. 
(Bennett, /.) MdOLCHAND V, EmPEROR. 20 Luck, 
48=213 I.C. 415=17 R.0. 20=45 Cr.L.J. 665= 
1944 A.W.R. (C.C.) 126=1944 A.Cr.C. 33=1944 
A.1,.W 252 = 1944 O.A. (C.C.) 126 = 1944 
O.W.N. 179=A.I.R. 1944 Oudh 272. 

"S. 250 — Order by Magistrate who has mi Aeitfd 

evidence — Legal ity. 

The words ^‘the Magistrate by whom the case is heard 
in S. 250, Cr.P. Code, mean the Magistrate by whom ths 
case is decided^*. A magistrate deciding the case is ud 
therefore, disqualified from passing an order under the 
section by reason of the fact that he has not actually 
heard the evidence, {Blacker^ /.) Teja SinGH % 
llARNAM Singh. 210 I.C. 401=16 RX. 173= 
45 Cr.L.J. 265=45 P.L.R. 34S=A.I.R. 1944 
Lah. 10. 

-*S. 250 — Order of co/npensaiion-^SustainMHi 

-Conditions — Duty of Magistrate. 

S. 250, Cr. P. Code, requires that the Magistrate 
should, if he considers a case to be false, frivolous or 
vexatious, call upon the complainant to show cause why 
he should not pay compensation. It is necessity under 
vS. 250 (2) that the Magistrate should at least indicate 
in his judgment that he had asked the complainant the 
requisite questions and he should set out the orplanad®* 
which the complainant gave and say whether he though 
the explanation satisfactory, and if so, why. Iftw 
Magistrate has not complied with these requirements, iw 
order for payment of compensation cannot be sustained. 
(HorwilL J,) Namberumal NAIDD MUT^ 
Kalathi Mudali. 198 I.C. 258=14 R.M. 431:^ 
1942 M.W.N, 426 (2 >=55 L.W. 756=43 Cr.W- 
336=A.IR, 1942 Mad241«(lW) 2 MXX 
iQsa. 
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CR. P. CODE (1898), S. 252. 

■ — S . 252 — ^Applicability — Case started on 

police chailan. Hansraj v. Emperor. [See 
O.D. 1936-’40, Vol. I, Col. 2668.] 191 I.C. 636 

=13 R.N. 212=42 Cr.L.J. 208=1. L.R. 
(1942) Nag. 333. 

S. 252 (1) — '‘Hearing’ — Meaning o’f. See 

Ct. P. Code, S. 208 (1). 1945 N.L.J. 122. 
— — Ss. 252 (2) and 256 (1) — Complmnant 
examining some of xmtnesses in list and closing 
case — Right to examine rest after cross-exami- 
nation of witnesses after charge — Right ta ex- 
amine also zvitnesses not cited in list. 

Under S. 252 (2), Cr. P. Code, the power of 
the Magistrate may be exercised from time to 
time. Where the complainant examined some 
only of the witnesses cited by him in his list and 
closed his case it is open to him to apply for 
the examination of the rest after the witnesse.s 
already examined are 'further cross-examined 
by the accused after charge. The position is, 
however, otherwise in respect of new witnesses 
not cited in the list. Thej^ cannot be said to be 
remaining witnesses under S. 256 (1), Cr. P. 
Code, and the complainant cannot be allowed to 
examine them. (Hemeon, /.) Abbul Razak v. 
Haji Hussain. 1945 N.L.J. 380=A.I.R. 
1945 Nag. 286. 

— S. 252 (2) — If mandatory. 

The provisions of S. 252 (2), Cr. P. C, 
requiring the Magistrate to ascertain the names 
of all the persons who may be able to give evi- 
dence for the prosecution, are mandatory. In 
cases where the offence is taken cognizance of 
on a police report, the police in submitting their 
report under S. 173 of the Code are required by 
the form which is prescribed in the Punjab 
province for that report to give a list of all the 
the witnes.ses 'for the prosecution. The mere 
existence of this list, however, does not relieve 
the Magistrate of the duty to ascertain the names 
of the witnesses under SI 252 (2) and he is 
bound to question the complainant or the officer 
in charge of llie prosecution about the matter. 
Where before the charge is framed all the 
witnesses mentioned in the list have been examin- 
ed and the complainant or the officer in charge 
of the prosecution makes a statement that he 
closes his case and has no further witnesses to 
examine, the Magistrate may treat such state- 
ment as tantamount to a statement that there 
are no other persons acquainted with the^ facts 
■of the case who may be able to give evidence 
for the prosecution, and he need not specifically 
question the complainant or the officer in charge 
of the prosecution on the matter. (Din Mahomed, 
Munir and Teja Singh, JJ.) Heman Ram v. 
Emperor: 47 P.L.R. 321= A. I. R. 1945 Lah. 
201 (F.B.). 

S. 252 (2) — Powers under — I'f can be 

exercised only once. Hansraj v. Emperor. 
TQ.D. 1936-’40, Vol. I, Col. 2669.] 191 I.C. 

636=13 R.N. 212=42 Cr.L.J. 208=1. L.R. 
(1942) Nag. 333. 

^ S. 253 (1) — Date o’f discharge— Entry 

in Magistrate’s diary discharging one of the 
accused. See Limitation Act. Art. 23. (1945) 
I’M.LJ. 287. '1 

Q. D. I-lll 
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S. 253 (2) — Applicability — Test to deter- 
mine whether charge is groundless'^ — Duty of 
Magistrate — If hound to examine all witness 
I named by complaina^it. 

The application of S. 253 (2), Cr. P. Code, 
depends upon the evidence already recorded 
where the Magistrate takes action under that 
section; the material word is “groundless” and 
each case must be taken on its own facts. 
“Groundless” means that there are no grounds 
for the charge. It is not always necessary to 
j call all the witnesses named by the complainant; 

I but ^ the Magistrate should not come to a con- 
i elusion that the charge is groundless unless he 
1 has at least ascertained from the complainant 
what is the nature of the evidence which the 
other witnesses are going to give. He is to 
arrive at his conclusion judicially and not caprici- 
ously, and no general rule can be laid down as 
to the amount of e\/idence to be taken to enable 
the Magistrate to say that a charge is ground- 
less, (Davis, C.J.) Mahomed Ibrahim v. 
Naughton. I. L.R. (1941) Kar. 345=196 

I. C. 755=A.I.R. 1941 Sind 198=43 Cr.L. 

J. 73=14 R.S. SO. 

— S . 253 (2) — Order of discharge — When 

may bd made. 

^ S. 253 (2), Cr. P. Code, empowers a Magis- 
I trate to discharge an accused person only if for 
I reasons to be recorded by such Magistrate he 
1 considers the charge to be groundless. The 
I Magistrate has no jurisdiction to pass an order 
I discharging an^ accused without applying his 
I mind to the evidence before him on the ground 
that the whereabouts of the accused are not 
known^ and it is useless to drag on the case 
indefiniteh^ (Lodge and Roxburgh, JJ,) Wahed 
Bux Waeshi V. Fakharaddin Piracha. 199 
I.C. 435=43 Cr.L.J. 491=14 R.C. 597=A. 
I.R. 1942 Cal. 428 (2). 

Ss. 254 and 537 — Committal in disregard 

of provisions of S.^ 254 — If can affect trial and 
conviction by S e'ssions Court — Curability under 
S, 537. 

After framing charges under Ss. 323 and 147 
of I. P. Code, the Magistrate without expres- 
sing any opinion that the accused could not be 
adequately punished by him, committed the 
accused to stand their trial in the Sessions Court. 
The trial was held by the latter Court and the 
accused convicted. On a question as to the 
legality of the conviction, 

Held, that though the commitment might be 
bad in law and might stand in the way of the 
Sessions Court taking “cognizance” of the case^ 
it did not affect the jurisdiction o'l that Court to 
try the case and that there was no such irregu- 
larity^ as rendered that Court, a Court incompe- 
tent in respect of jurisdiction to try that case. 
It is a case to which S. 537, 'Cr. P. Code; applied. 
(Braund, J.) Basdeo ’v. Emperor. I. L.R. 
(1945) A. 422=1945 A. Cr.C. 84=1945 A. W. 
R. (H.C.) 142=(1945) A.L.W. 155=194S 
O.W.N. (H.C.) 148=A.I.R. 1945 A. 340. 

S. 256' (1) — ^*Any remaining witnesses — 

Meaning of — Right af prosecution to examine 
new witnesses. 

The words in S. 256;' (1), Cr. P. C, “the 
evidence of any remaining witnesses for the 
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prosecution shall next be taken”, do not confer 
on the prosecution an absolute and unqualified 
right of examining as many witnesses as it likes 
after the charge is framed. These words refer 
to cases where before the stage contemplated by 
that section the names of the witnesses have 
been ascertained and only some of those wit- 
nesses have been examined. The Magistrate is 
given^ the discretion to frame the charge after 
examining only some of the witnesses mentioned 
by the prosecution or ascertained by him under 
S. 252, and where he does so, the prosecution is 
entitled to examine the remaining witnesses for 
the^ prosecution after the witnesses for the prose- 
cution already examined have been further cross- 
examined under S. 256. But if the Magistrate 
has examined all the witnesses mentioned bj^ the 
prosecution and has then framed a charge, no 
fresh witnesses can be examined by the prose- 
cution as of right, and the only power left in 
the Magistrate to examine other witnesses for 
the prosecution is that given by S. 540, Cr. P. C, 
under which he has a discretion in the matter. 
(Dm Mahomed, Munir and Teja Singh, JJ.) 
Heman Ram v. Emperor. 47 P.L.R. 321= 
A.I.R. 1945 Lah. 201 (F.B.). 

S. 256 — ‘Any remaining witnesses* — 

Meaning. Hansraj v. Emperor. \See Q.D. 
1936-*40, Vol. I, Col. 2672.] 191 I.C. 636=13 
R.N. 212=42 Cr.L.J. 208=1. L.R. (1942) 
Nag. 333. 

S. 256 — 'Construction — "Remaining wit- 
nesses*^ — Meaning of — Right of Croimv to exa- 
mine new witnesses. 

The words “remaining witnesses** in S. 256, 
Cr. P. Code, cannot be construed in the limited 
sense ^ of "those witnesses who were in the list 
of witnesses who could have been examined by 
the prosecution in the first instance, but were not 
actually examined under S. 252.** S. 256 clearly 
enables the Crown to examine witnesses who 
had not been examined, or whose names had not 
been disclosed, before the charge was framed. 
If the accused desires time to enable him to 
cross-examine witnesses whose names had not 
been disclosed, it is open to the Magistrate to 
give time, just as it is open to the Magistrate 
to give time to the prosecution to enable them 
to ascertain the antecedents of the witnesses pro- 
duced by the accused at the trial. (Beaumont, 
€J. and Sen, J.) Emperor v. Nagtnpas Narat- 
TAMPAS. I. L.R. (1942) Bom. 540=201 I.C. 
503=43 Cr.L.J. 761=15 R.B. 109=44 Bom. 
L.R. 452=A.I.R. 1942 Bom. 214. 

- — — rr-S. 2S6—fList of witnesses — Accused if 
hound to submit. 

It is not obligatory on the accused to submit 
a list of defence witnesses at the stage of the 
trial reached under S. 256. (Beaumont, CJ, and 
Sen, /.) Emperor v, Nagindas Narattamdas 

I. L.R. (1942) Bom. 540=201 I.C. 503=43 
Cr.L.J. 761=15 R.B. 109=44 Bom. L.R. 
452=A.I.R. 1942 Bom, 214. 

— S. 256 — ^Prosecution — When closes — 

Witness given up by prosecution before framing 
of charge — ^If can be examined after charge, 
'See\ Criminal triai^Witnesses. (1943) 2 M . 


CR. P. CODE (1898), S. 256, 

S. 256— Right of further cross-examina- 
tion— Enquiry under S. 117. See Cr P Codp 
Ss. no, 117 and 256. 1942 A.L.J. 557. " 

S. 256 — Scope — N on- compliance — If 

ates trial. 


Even if there was an omission actually to call 
upon the accused to enter upon his defence that 
would not vitiate the trial provided that the 
accused was not denied an opportunity of stating 
what his defence was and of examining witnesses 
in support of it. (Agarwala, J.) Emperor v 
Debi Sah. 210 I.C. 570=16 R.P. 205=1(> 
B.R. 302=45 Cr.L.J. 283=A.I.R. 1945 
Pat. 359. 


Ss. 256 and 260— Scope of— Offence 

under S, 504, /. P. Code — Summary trial of— 
Omission to ask accused whether he wished to 
cross-examine — If vitiates trial'. 

The offence punishable under S. 504, I. p. 
Code, can be tried by summary procedure, but 
the rules laid down for the trial of warrant 
cases must be adopted in the absence of any 
rules under the summary procedure chapter 
modifying it. Failure to ask the accused to 
state at the commencement of the hearing of the 
case whether he washes to cross-examine, and if 
so,_ which of the prosecution witnesses whose 
evidence has been taken, is a serious irregularity 
and the omission is a grave one. {HorwUl, J.) 
SUBBIAH V. Venkatasubbamma. 203 I.C. 321 
=44 Cr.L.J. 10=55 L.W. 421=1942 M.W. 
N. 437=15 R.M. 660=A.I.R. 1942 Mad. 
672=(1942) 2 M.L.J. 101. 

Ss. 256 and 510 — Wish to cross-examine 

chemical examiner — Request when to be made: 

If an accused denies or questions the accuracy 
of a chemical analyser's report, he should do so 
at the earliest possible moment (lo.,) when 
under the provisions of S. 256, Cr. P. Code, he 
is required to state wEether he wishes to cross- 
examine any of the witnesses for the prosecu- 
tion whose evidence has been taken and the 
chemical analyser wdiose report is admissible 
under S. 540 is included amongst such witnesses. 
(Davies.) Emperor v. Zahoor Ali. 1940 A. 
M.L.J. 98. 

— ; — -S. 256 (1) — Non-compliance with— No 

objection raised by pleader for accused— Irrdgu^ 
larity, if curable. 

It^ can not be laid down as a rule of gener^ 
application that S. 537, Cr. P. Code, has no appli- 
cation in all cases of non-compliance with 
S. 256 ( 1 ) , Cr. P. Code. Where the accused is* 
represented by a pleader who raises no objection 
to the cross-examination of the prosecution 
witnpses immediately after their evidence-in- 
chfef has been taken, the failure to grant an 
adjournment as contemplated by Si. 256 (1), Cr,. 
P. Code, or to record anj^ reasons in writing for 
having the witnesses cross-examined forthwith 
is a mere irregularity curable under S. 537, Cr. 
P. Code. (Bdgley, J.) Sushil Chandra Pra- 
MANiK V. Emperor. I. L.R. (1943) 2 Cal. 
322=217 I.C. 234=46 Cr.L.J. 257=17 R.C. 
183=47 C.W.N. 507=A.I.R. 1944 Cal. 319 
( 2 ). 

^S. 256 (1) — Recoiling prosecution 

nesses for cross-examination — Proper stc^e. 

•The stage at which the prosecution witnesses 
can be recalled at the instance of the accqse<t. 
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for cross-examination follows and not precedes 
the statement of the accused pleading guilty or 
not guilty. This stage is not reached until the 
statement of the accused has actually been re- 
corded. Hence it is not open to a magistrate to 
direct a complainant to bring his witnesses for 
cross-examination before the statements of the 
accused pleading guilty or not guilty has been 
recorded. ,(Ghulam Hasan, J.) Emperor v. 
Ram Charaw. 204 I.C. 262=15 R.O. 323= 
1942 A.W.R. (C.C.) 361=44 Cr.L.J. 174 
=1942 O.W.N. 786=1942 O.A. 634=A.I. 
R. 1943 Oudh 157. 

S. 257 — Attendance of defence zvitnesses 

— Duty of Court. 

When a Criminal Court issues process against 
a witness for the defence, it is the duty of the 
Court to secure the attendance of that witness 
unless the accused decides that he does not want 
to examine him. The accused cannot be said to 
have a fair trial if the Magistrate does nothing 
to assist him except issuing the summons. 
(Agarzuala, /.) Panchu Swain Emperor. 
8 B.R. 402=198 I.C. 256=14 R.P. 454=43 
Cr.L.J. 337=7 Cut.L.T. 81=23 P.L.T. 
313=A.I.R. 1942 Pat. 185 (1). 

S. 257 — Court, if bound to summon all 

witnesses. Vishambar Dayal Tripathi v. Em- 
peror. ISee Q.D. 1936-’40, Voh I, Col. 3334.] 
42 Cr.L.J. 40=A.I.R. 1941 Oudh 33. 
S. 257 — Duty of Court — Refusal to sum- 
mon defence witnesses — Grounds — Discretion — 

Mutt dr s to he considered. 

Loho, /.—The re’fusal to summon a witness 
called for by an accused person can only be 
justified on the grounds set out in S. 257, Cr. 
P. Code, and it is not a sufficient ground to state 
that a particular witness is not to be summoned 
because he is an Amil, or because he d<5es not 
live in the district in which the accused lives or 
because he is a member of a Legislative Assem- 
bly or a Minister who cannot be having any rele- 
vant evidence to give. Refusal to sumrnon de- 
fence witnesses on such grounds is a serious ir- 
regularity, 

Weston, J. — The probable irrelevancy of evi- 
dence is not of itself enough to justify the con- 
clusion that the purpose of the accused seeking 
to ad(iuce it is vexation or delay or the defeat 
of justice. But such purpose must necessarily 
be inferred 'from circumstances. The number of 
witnesses cited, the difficulty and delay involved 
in securing dieir attendance, and the materiality 
of their evidence are all circumstances which may 
be considered. {Loho and Weston, //.) Em- 
peror w Rasulbux. I.L.R. (1942) Kar. 252 
=205 I.C. 322=15 R.S. 136=44 Cr.L.J. 378 
=A.I.R. 1942 Sind 122. 

S . 257 — Question -of ability of accused to 

pay — When relevant. 

It is neither for the prosecutor nor the de- 
fence counsel to raise the question of the ability 
or otherwise of the accused to pay the expenses 
of the witnesses unless an order has been made 
requiring reasonable expenses to be deposited 
and the accused thereupon states that he has 
no money to carry out this order. (Davies.) 
Abdul Hafeez v. Emperor. 1943 A . M . L . J . 16. 
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S. 257 (1) — Duty of Magistrate — Appli- 
cation by accused for process to witnesses — Rd- 
jection on ground that many witnesses hceve been 
already examined and that the case voould he 
prolonged — If justified. 

Under S. 257 (1), Cr. P. Code, a Magistrate 
is not entitled to refuse to call witnesses whom 
an accused desires to be summoned in his de- 
fence because their number is large or the re- 
sult would be to delay the case. Before a Magis- 
trate refuses to summon a witness he should 
ascertain from the accused briefly the substance 
of the witness’s evidence or the point which 
the witness is to be summoned to prove, and 
then if he comes to the conclusion that a wit- 
ness is to be summoned for the purpose of 
vexation or delay or defeating the ends of 
justice, he is entitled, after giving his grounds 
in ^ writing, to refuse to issue process. But to 
reject an application to call witnesses on behal'f 
of an accused merely because enough witnesses 
have been examined is not in itself a sufficient 
compliance with S. 257; and although a case 
ma 3 - have been already prolonged, the accused 
is not alwa3's responsible for the prolongation 
of a case. {Davis, C.J. mid Loho, /.) Jumo 
Lal Bakhsh V. Emperor. I.L.R. (1941) 
Kar. 66=197 I.C. 781=14 R.S. 119=43 Cr. 
L.J. 265=A.I.R. 1941 Sind 177. 

S. 257 (1) — Recall of prosecution wit- 
nesses for cross-examination — Accused, when 
may he allozved. 

A challan in the case was placed on 22nd 
February, 1941 before a Magistrate in camp to- 
gether with the prosecution witnesses, all of. 
whom were examined. On the following day, 
the Magistrate directed the release of the ac- 
cused on bail and fixed 5th March for defence 
evidence. The accused were onty released on 
4th March and on the 5th asked for an adjourn- 
ment in order that the prosecution witnesses might 
be recalled for cross-examination. The Magis- 
trate rejected this application on the ground 
that the accused “have had the legal opportuni- 
ties of cross-examination.” 

Held, that in the circumstances the accused 
should be allowed to recall the prosecution wit- 
nesses for cross-examination. (Skemp, /.)i 
Karam Dad v. Emperor. 197 I.C. 446=43 
Cr.L.J. 170=14 R.L. 249=A.I.R. 1941 

Lah. 414. 

Ss. 258 (1) and 367 (2) {4)-— Manda- 
tory character of S. 258 {1) —Judgment neither 
acquitting nor convicting one of the accused — 
Effect. 

Under S, 258 (1), Cr. P. Code, it is impera- 
tive that if in any case in which a charge has 
been framed the Magistrate finds the accused 
not guilty, he shall record an order of acquittal. 
The provisions of this section are mandatory. 
Further Cls. (2) and (4) of S. 367 require that 
the Judgment should state in the case of a con- 
viction, the offence of which the accused is con- 
victed, and in the case of an acquittal, the of- 
fence of which the accused is acquitted. A^ere 
a judgment does not contain either an order of 
conviction or acquittal of one of the accused, 
it amounts to a flagrant disregard of the provi- 
sions of Ss. 258 and 367 and is likely to be 
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set aside. (Gliuiam Hasan, /.) Diwan v. 
Raja Ram. 194 I.C. 872=1941 O. W. N. 
889=14 R.O. 55=1941 O.L.R. 532=1941 A. 
L.W. 783=42 Cr.LJ. 633=1941 A.W.R. 
(C.C.) 245=1941 A.Cr.C. 185=1941 O.A. 
568=A.I.R. 1941 Oudh 575. 

S. 258 (1 ) — Power of Magistrate — Com- 

fplainant absent day after framing of charge — Ac- 
quittal of accused — Legality. 

Where a Magistrate has framed a charge, he 
cannot dismiss the case for default. Where on 
the day after the charge is framed, the com- 
plainant is absent, and the Magistrate passes an 
order purporting to be under S. 258 (1), Cr. 
P. Code, acquitting the accused, the order of 
acquittal is illegal and must be set aside. (Hor- 
zvillj /.) Varadarajulu Cheity v. Janaki- 
RAMA Chetty. 15 R.M. 746=44 Cr.L.J. 171 
=55 L.W. 240 (1)=203 I.C. 672=1942 M. 
W.N. 444=A.I.R. 1942 Mad. 552 (1) = 

(1942) 1 M.L.J. 527. 


CR. P. CODE (1898), S. 271. 

of imprisonment greater than the sentence of 
substantive imprisonment he can pass under ^ 
262 (2). Cr. P. C. (Davis, C.fLnd Tyabj 
J.) Ghulam V. Emperor. I.L R {(qaA 
Kar. 1=207 I.C. 348=16 R.S. 26=44 Cr 
L.J. 637=A.I.R. 1943 Sind 124. 


T. — Order of acquittal-^ 

Duty of Magistrate to gwe reasons— Omission to 
give reasons — If ground for interference 
Ss. 263 and 264, Cr. P. Code, do not require 
that a Magistrate trying cases summarily should 
in case of acquittals giv-e reasons for his acquit- 
ting the accused. It is only in cases of convic- 
tions that reasons have to be given. The fact 
that no reasons have been given for the acquittal 
is not a ground for interfering with an order 
of acquittal in revision or reference. {Dmis 
CJ. and Weston, J.) Emperor v. Sugnomai 
Bhojraj. I.L.R. (1941) Kar. 545=199 I C 
119=14 R.S. 165=43 Cr.L.J. 473 =A.I,r’ 
1942 Sind 52. 


S. 259 — Acquittal after charge for ab- 
sence of complainant — Legality. 

An order acquitting an accused person in a 
warrant case after a charge has been framed 'for 
non-appearance of the complainant under S. 259, 
Cr. P. Code, is illegal and cannot be allowed 
to stand. S. 259 does not provide for an ac- 
quittal in the absence of the complainant but 
only for liis discharge, such discharge, however, 
can only be made before the framing of the 
charge. After the charge is framed, the absence 
of the complainant can have no effect, and the 
Magistrate is bound to proceed with the ^ case 
and to dispose of it on the merits. (Davis, C. 
/. and Weston, J,) Emperor v. Nazo. I.L.R. 
(1943) Kar. 103=208 I.C. 256=16 R.S. 76 
=44 Cr.L.J. 768=A.I.R. 1943 Sind 148. 

- - S. 260 — Applicability — Offence under S. 

504, I. P. Code — ^Procedure for trial. See Cr. P. 
Code, Ss. 256 and 260. (1942) 2 M.L.J. 101. 
— -S. 261 (b) — Municipal Acts” — Meaning 
—Bengal Food Adulteration Act — If a Muni- 
cipal Act. 

The intention of the Legislature in referring 
to Municipal Acts under S. 261 (&), Cr, P. 
’Code, was to provide that offences against Acts 
such as the Calcutta Municipal Act or the Ben- 
gal Municipal Act should be tried by Benches 
of Magistrates duly empowered, but this provi- 
sion would not cover an Act of general appli- 
cation like the Bengal Food Adulteration Act. 
\Edgley, J.) Jagnarayan Haluwai v. Beiat- 
RARA Muntcirality. 45 C-W.N. 139. 

— S. 262 — ^Breach of — If a mere irregu- 
larity. See Defence of India Rules, Rr. 81 (4) 
'and 130 (4") and Cr. P. Code, S. 262. 1945 
A.W.R. (H.C.) 11. 

— Ss. 262 (2) and ZZ—Tmprisonmdnt in 
default of fine — Period of — Limits. 

Even in the case of a summary trial the ques- 
tion of a sentence of imprisonment in default of 
payment of fine is governed, not by S. 262 (2) 
but by S. 33, Cr. P. Code. Under S. 33 (1) 
a Magistrate may award in default of payment 
of fine such a term of imprisonment as is autho- 
rised by S. 65, 1. P. C. But as a matter of 
1 ^ the magistrate should not ordinarily 
liU <Mault^ payment of fine impose a sentence 


Ss. 263 and 264 — ''Record”— Bench of 

Magistrates — Conviction — Appeal — Notes of evi- 
dence recorded by bench and complaint~If pari 
of record — If can he looked into by appellate 
Court. 

The record referred to in S. 264, Cr. P. Code, 
is the record of proceedings in Court, apart from 
the complaint. But the complaint is part of the 
records into which an appellate Court dealing 
with a conviction by a Bench of Magistrates can 
look. But the notes of evidence recorded by the 
Bench of Magistrates, unless embodied in the 
judgment, cannot be said to form part of the 
record under Ss. 263 and 264 and therefore can- 
not be looked into by the appellate Court. (Kup- 
puswami Ayyar, J.)^ Kampasari v. Puttappa. 
212 I.C. 8=16 R.M. 579=45 Cr.L.J. 524= 
(1943) M.W.N. 801=A.I.R. 1944 Mad. 168 
=(1943) 2 M.L.J. 644. 

S. 263 — Summary procedure if adopted 

— Usd of summary trial forms — Evidence record- 
ed in full — Exhaustive judgment delivered. 

Where the evidence of all the witnesses was 
recorded in full together with their crors-exami- 
nation and an exhaustive judgment was deliver- 
ed, the mere fact that at the top of the record 
appears a ‘‘Form kept under S . 263 of Act X of 
1862’’ cannot be taken to mean that the summary 
procedure was actually adopted. (Edgley, J.) 
Jagnarayan Haluwai v. Bhatpara MuNiapA- 
lity. 45 C. W.N. 139. 

• S. 263 (h) (i) — Summary trial — Judg- 

ment — ^Reasons for sentence, if should be given. 
Provincial Government, C. P. and Berar v. 
Bhivram. [See. Q.D. 1936-’40, Vol. I, Col. 
2679.] I.L.R. (1942) Nag. 143. 

S. 271 (2) — Plea o/ guilty by one of 

the accused — His trial without recording reasons 
— Legality. 

Having regard to the language of S. 271 (2), 
Cr. P. Code, which leaves a wide discretion to 
the Court to convict or not to convict an ac- 
cused on his plea of guilty, it is not illegal for 
the Court to proceed with the trial of an accused 
pleading guilty to the charge, without first 
placing on record its reason for so doing. (Berh 
nett and Ghulam Hasan, //.) Gobrey 
Emperor. 19 Luck. 276=208 I.C. 397=16 K. 



CIVIL, CRIMINAL AND REVENUE. 


1769 


1770 


CR. P. CODE (1898), S. 271. 

0. 87=44 Cr.L.J. 775=1943 O.A. (C.C.) 

198=1943 A.W.R. (C.C.) 90=1943 A.Cr. 
C. 108=1943 O.W.N. 312=A.I.R. 1943 

Oudh 409. 

S. 271 (2) — Plea of guilty in murder , 

case — If can -he accepted — Practice, 

Under S. 271 (2), Cr.P. Code, an accused ! 
person may be convicted on his plea of guilty. | 
It is, however, a settled practice not to accept | 
the plea o'f guilty in a murder case, unless the | 
Court is satisfied that the accused knew exactly j 
%vhat was implied by his plea of guilty and its I 
effect. (Niyogi and Sen, JJ.) Vishwanath | 
Ganpat V. Emperor. I.L.R. (1945) Nag. i 
492=217 I.C. 370=17 R.N. 117=46 Cr.L.J. i 
357=1944 N.L.J. 409. 

S. 272 — Scope — If subject to S. 438. ! 

Si. 272, Cr. P. Code, must be read subject to i 
the provisions Of S. 438. (JVadia and Sen, JJ.) j 
Emperor v . Anant Narayan. 221 I.C. 266=1 
47 Bom.L.R. 138=A.I.R. 1945 Bom. 413. | 

S. 274 — Constitution of jury — Objection \ 

as to, taken for first time in appeal — Whether 
can be entertained. 

An objection as to the constitution of a jury 
is not one of mere technicality, but goes to the 
very foundation of the trial. The High Court 
will always entertain such an objection raised by 
a convicted person when it is based on facts 
regarding which there is no dispute, even if it 
is raised for the first time in appeal and even 
i’l it is not taken in the grounds of appeal. 
(Khundkar and Sen, JJ.) Emperor v. Kishore 
Khanna. I.L.R. (1943) 1 Cal. 522=206 

1. C. 26=15 R.C. 676=44 Cr.L.J. 483=77 
C.L.J. 120=47 C.W.N. 345=A.I.R. 1943 
Cal. 515. 

S. 21 A— Nine jurors not empanelled-^ 

Dufy of Judge to note that it tvas not practi- 
cable to obtain more — Proper time for objection 
to be taken. 

It is desirable that where nine jurors are not 
empanelled on a murder charge the order sheet 
should show expressly that the Judge considers 
it not practicable to obtain more but a failure 
to note this in express terms cannot be fatal to 
the proceedings. The proper time for objection 
to be taken that further jurors are available and 
that it is practicable to obtain nine persons is at 
the time when the jury is being empanelled. ^ If 
an appellant desires to make a substantial objec- 
tion on this ground, his petition should indicate 
that at least there are materials to substaniate 
his case that it was so practicable. It is also 
desirable that the attention of the Court should 
be drawn to this matter when the application for 
admission of appeal is moved in order that, if 
necessary, an explanation may be obtained from 
the trial judge. (Edgley and Roxburgh, JJ.) 
Asgar Ali Mandal v. Emperor. I.L.R. 
(1944) 2 Cal. 305=A.I.R. 1945 Cal. 467. 

S. 274 — Scope — Trial by jury in excess 

of legal number — Legality. 

A trial held before a jury in excess of the 
lepl number is necessarily a nullity because the 
trial is by a Court not competent to hold it, and 
a conviction recorded at such a trial is illegal 
and must be set aside. {Beaumont, C.J. and 
Rajadhyaksha, J.) Emperor v . Pandu Kusha. 


CR. P. CODE (1898), S. 284. 

210 I.C. 392=16 R.B. 254=45 Cr.L.J. 270 
=45 Bom.L.R. 902=A.I.R. 1944 Bom. 17. 
S. 274 — Trial with seven jurors. 

Where out of the eighteen jurors summoned 
for the trial, only nine attended and of these 
two w^ere unable to sit with the result seven 
persons were empanelled as the Jury for the 
case as it was not practicable for the Judge to 
empanel a jury consisting o'f nine persons, 

PI eld, that the Jury was properly constituted. 
(Khundhar and Das, JJ.) Emperor v. KauseR 
Ali. 216 I.C. 129=17 R.C. 145=46 Cr.L., 
J. 131=A.I.R. 1944 Cal. 249. 

Ss. 274 and SZ7— Trial with seven jurors 

— Legality. 

In a murder case the Judge under S. 326, Cr. 
P. Code, has to summon eighteen persons as 
jurors. On the date of the trial all that he has 
to do is to draw out of the ballot box one by 
one the names of the persons so summoned. The 
Judge is not required be'fore he draws lots to 
asertain how many of the persons summoned to 
serve as jurors are present. If by drawing the 
names one by one he is able to empanel a jury 
of nine then he has done all that the law re- 
quires him to do and the jury is properly consti- 
tuted. It does not matter that only nine persons 
out of the 18 summoned were present. Where 
in a murder case the Judge summoned 18 per- 
sons as jurors but only nine of them attended 
and the Judge chose seven jurors by lot and 
did not attempt to empanel the remaining two 
although no objection was taken to them. 

Held, (i) that the jury was not properly 
constitute(i in as much as only seven persons 
were empanelled to serve on the jury in violation 
of the proviso to S. 274 ( 2), Cr. P. Code, when 
it was practicable for a Judge to empanel a jury 
of nine; (ii) that the defect was not curable by 
S. 537, Cr. P. Code, and that the entire trial 
was vitiated thereby. fKhundkar and Sen, JJ.) 
Emperor z?. Kishore Khanna. I.L.R. (1943) 

1 Cal. 522=206 I.C. 26=15 R.C. 676=44 
Cr.L.J. 483=77 C.L.J. 120=47 C.W.N. 
345=A.I.R. 1943 Cal. 515, 

S. 274 — Trial with seven jurors — Pre- 
sumption. Mirza Akbar V. Emperor. [See Q. 
D. 1936-’40, Vol, I, Col. 3334.] 67 I. A. 336= 
I.L.R. (1940) Lah. 612=1. L.R. (1940) 
Kar. (P.C.) 302=1941 O.W.N. 43=43 

Bom.L.R. 20=45 C.W.N. 269=43 P.L.R. 
69=1941 A.L.W. 48=1941 A.Cr.C. 11=73 
C.L.J. 252. 

S. 275 — Construction — Finding as to ac- 
cused being European or Indian subject — ^What 
amounts to — Application for trial by majority of 
European or Indian jurors at trial in Sessions 
Court— Maintainability — Duty of Magistrate 
holding enquiry— Cr. P. Code, Ss. 443 and 447. 
Emperor v. Albert Barney. [Q.D, 1936-’40, 
Vol. I, Col. 3335.] 191 I.C. '487=13 R.P.- 
323=7 B.R. 202=A.I.R. 1941 Pat. 163, 

S. 284 — Selection of assessors— Objection 

by accused — Duty of Court. 

There is no provision in the Cr. P. (3ode for 
an objection as regards the selection of persons 
to act p assessors, as in the case of jurors. The 
Court is, therefore, not bound to ask the accused 
if he has any objection to the selection of the 
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persons to act as assessors. The assessors 
selected should, however, be above suspicion as 
their opinion is of great value both to the Judge 
who tries the case and to the appellate Court. 
If an objection is taken by the accused regarding 
th« selection of any person as assessor, the Court 
will consider the objection and if valid^ will allow 
it. (Sen, J.) Annubeg Mukimbeg v. Empebor. 
I.L.R. (1945) Nag. 533=219 I.C. 337=18 
R.N. 42=46 Cr.LJ. 601=1944 N.L.J. 396 
=A.I.R, 1944 Nag. 320. 

^S. 284 — Trial with three assessors — 

Necessity — Discharge of one on the ground o’f 
personal knowledge of relevant facts — Continua- 
tion of trial with two — Legality. See Cr. P. 
Code. Ss. 285 (1) and 284. 1942 A.W.R. 
(H.C.) 3. 

S. 285 — Absence Oif one of ihe assessors 

— No indication in the judgment that the judge 
applied his mind to this question — Trial, if 
vitiated. 

Wliere in fact one of the assessors was absent 
and the trial proceeded in his absence and there 
is nothing in the judgment of the Sessions Judge 
to show that he either tried to ascertain whether 
there was sufficient cause for his absence or 
took any steps to enforce his attendance, there 
is^ material irregularity which vitiates the trial 
o*f the accused. \(Sinha and Bennett, JJ.) 
Baddan V. Emperor. (1945) A.L.W. (H.C.) 
394=1945 A.W.R. (H.C.) 367=1945 O.W. 
N. (H.C.) 347=1946 A.L.J. 29 (1). 

-^Ss. 285 (1) and 284 — Scope and appli- 
cability of S. 285 (1) — Discharge of one of the 
three assessors on ground of personal knowledge 
of relevant facts — Trial with the aid of remain- 
ing assessors — Legality, 

Sub-S. (1) of S. 285, constitutes an exception 
to S. 284, Cr. P. Code, and is confined in its 
operation only to cases where the assessor him- 
self is prevented from attending the trial by 
reason of infirmity or some other physical dis- 
abilit\^^ *It^ does not contemplate a case where 
the trial judge himself discharges one o’f the 
assessors^ on the ground that he is disqualified 
from acting as an assessor because of the know- 
ledge that he has concerning the facts in issue 
in the^ case. In view of the provisions of S. 284 
it is imperative that a sessions trial must start 
with three assessors who are qualified to act 
as such. But when in fact only two were quali- 
fied to act and the third was discharged and the 
trial proceeded with, with the help of the two 
alone, it is vitiated. , (Iqbal Ahmad, C.J. and 
Dar, 7.) Sip attar Singh v. Emperor. I.L. 
R. (1942) All. 182=199 I.C. 510=1942 A. 
T.J. 36=1942 O.A. (Sup.) 58=1942 A.Cr. 
C. 43=43 Cr.L.J. 486=14 R.A. 391=1942 
A.W.R. (H.C.) 3=A.I.R. 1942 All. 140. 
— S . 287 — ‘T)uly recorded” — Meaning— Ex- 

amination of accused— Object— Evidence insuffi- 
cient to implicate accused— ’Answers elicited by 
C^urt and recorded— If '"duly” recorded — ^Admis- 
sibility in evidence at trial Emperor v. Kup- 
i^AMMAL. [See Q.D. 1936-^40, Vol, I, Col. 3335.1 
195 I.C. 129=14 R.M. 133=42 Cr.L.J. 677 
^A.I.R. 1941 Mad. 1. 

iS. 287 — ^‘Duly recorded” — ^Meaning — 

i^ee^himary inquiry— Magistrate questioning ac- I 


CR. P. CODE (1898), S. 288. 


cused under S. 209--Accused filing written state- 
ment— Such statement — If one “duly recorded’’ 
Admissibility— Ss. 209 and 342. Rrishnan 7n 
re. ISee Q.D. 1936-’40, Vol. I, Col. 333S] \ll 

I.C. 339=13 R.M. 665=42 Cr L T 40 ^ 
A.I.R. 1941 Mad. 296. 

-S. 288 — Applicability — Absent witnesses. 


S. 288, Cr. P. Code, which empowers the 
Sessions Judge to transfer to his record state- 
ments o'f witnesses made in the Court of the 
Committing Magistrate does not apply to absent 
witnesses, but applies only to those cases where 
the witnesses are themselves present and have 
been examined by him. (Din Mohammad 
Sale, JJ.) Saudagar Singh v. Emperor 46 

P. L.R. 135=A.I.R. 1944 Lah. 877. ' 

S. 288 — Case of murder — Circu'mstantial 

evidence — Statement before committing Magis- 
trate — Witness not speaking truth before Sessions 
Judge — Power of Judge to act under S. 288. 

In a case of wife murder there was no direct 
evidence of the offence. The evidence of one 
witness proved the presence of the accused near 
where the deceased lad}^ was found and another 
witness had deposed before the Committing 
Magistrate that she saw the accused running 
away immediately a’fter she had heard cries 
from the deceased and that his clothes were 
stained with blood. In her evidence before the 
Sessions Judge however the latter witness denied 
that she was anywhere near the spot on the date 
of offence. ^ The Judge held that the said witness 
was ^ not giving true evidence before him and 
admitted her evidence before the Committing 
Magistrate under S. 288, Cr. P. Code. 

JJeldj that there could be no legal objection 
to the Sessions Judge taking action under S. 288, 
Cr. P. Code, after he came to the conclusion 
that the witness was not giving true evidence 
before him. .(King and JJappell, JJ.) Shan- 
MUGA Kone, Jn re. 203 I.C. 591=15 R.M. 
689=44 Cr.L.J. 119=55 L.W. 519=1942 M. 
W.N. 489=A.I.R. 1942 Mad. 700=(1942) 
2 M.L.J. 240. 

S. 288 — Construction — Evidence given by 

witness in Committing Magistrate's Court-Use 
of in preference to evidence in Sessions Court— 
If justified. Nebti Mandal v. Emperor. 

Q. D. 1936-’40, Vol I, Col. 2688.] 22 Pat.L.T. 
98. 


S. 288 — Construction — '^Subject to the 

provisiom of the Indian Evidence AcC — Meaning 
and effect of. 

•The words “subject to the provisions of the 
Indian Evidence Act”, in S. 288, Cr. P. Code, 
cannot be read as referring to the procedure to 
be adopted by the Sessions Judge in bringing on 
the record the evidence of the witnesses re- 
corded in the committing Magistrate's Court, but 
mean that the law of evidence enacted in the 
Evidence Act must be complied with. They 
were intended to prevent the admission of irrele- 
vant evidence which might have been inadver- 
tently record-ed by the committing Magistrate. 
Evidence which has been wrongly admitted by 
the committing Magistrate in violation of the 
provisions of the Evidence Act cannot be trans- 
ferred^ to the Sessions record. (Loho w 
O'Sullivan, JJ7)‘ Rang v. Emperor. I.L.R* 



CIVIL, CRIMINAL AND REVENUE. 


1774 


3773 

CR. P. CODE (1898), S, 288. 

(1944) Kar. 75=217 I.C. 393=46 Cr.LJ, 
.348=A.I.R. 1944 Sind 178. 

— — S. 288 — Deposition before committing 
Magistrate — Use of^ for contradiction — Proce- 
dure — Discretion of Judge — Evidence Act, S, 145. ( 

Per Edgley, J. — The application of S. 288, Cr. j 
P. Code, is '‘subject to the provisions of the Evi- < 
dence Act”. If a party seeks to contradict the 
evidence given by a witness before the trial 
Judge by a portion of his statement made before 
the committing Magistrate, it can only be done 
by having recourse to S. 145 of the Evidence 
Act. The previous statement should be read to 
the witness or he should be allowed to read it 
for the purpose of enabling him to explain or 
reconcile any discrepancy. Further, the appli- 
cation of the provisions of SI 288, Cr. P. Code, 
is a matter within the discretion of the presid- 
ing Judge. It is not a proper exercise of the 
discretion for the Judge to allow the deposition 
' 0 ‘i a witness before the committing Magistrate 
to be used as substantive evidence in a case 
unless the party seeking to do so drawls the atten- 
tion of the witness to any part of the previous 
statement under the provisions of S. 145 of the 
Evidence Act with regard to which any dis- 
cretion may arise or unless the Judge hims-elf 
puts the necessary questions for the purpose of 
observing this procedure. (Edgley and Rox- 
burgh, JJ.) Heramba Lal Ghosh v. Emperor. 
220 I.C. 237=78 C.L.J. 217=A.I.R. 1945 
Cal. 159. 

— -S. 288 — Discretion — Statements made in 
committal Court — When to he admitted as sub- 
stantive evidence in Sessions Court in preference' 
io evidence givdn in Sessions Court — Rule. 

The question as to whether statements made 
in the Committing Magistrate’s Court should be 
brought on record under S. 288, Cr. P. Code 
and be preferred as substantive evidence to 
■statements made by the witnesses in the Sessions 
Court is a matter of prudence and not of law 
and when the statements made in the Commit- 
ting Magistrate’s Court appear to reason and 
experience to be in all probability true and the 
'Statements made in the Sessions Court appear 
to reason and experience to be in all probability 
untrue, it is not imprudent for the Sessions 
Judge to rely upon those statements made in 
the Committing Magistrate’s Court, especially 
when there is corroboration o'f these statements 
by^ previous statements made under S. 164, Cr. 
P. Code. {Davis, C J. and Weston, J.) Dodo 
Bahadur v. Emperor. I.L.R. (1942) Kar. 
299=203 I.C, 482=15 R.S. 78=44 Cr.L.J. 73 
=A. I. R. 1942 Sind 139. 

— S. 288 — Discretion under — When may be 
exercised — Use of previous deposition for contra- 
diction — Need for compliance %vith S. 145, Evi- 
dence Act 

If a witness completely resiles from the evi- 
dence which he has given be'iore the committing 
Magistrate or, if the testimony which he gives 
at the trial is substantially different from Aat 
which he has given on some previous occasion, 
the Court will be exercising a wise discretion 
an bringing the previous statenient on record 
linder S. 288, Cr. P, Code. But merely because 
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the previous statement contains some stray state- 
ments which are contradictory to the present 
testimony of the witness, it is not permissible to 
put in the entire previous statement under the 
section. If a previous statement of a witness is 
properly brought on record under S. 288, Cr. P. 
Code, and either o’f the parties wishes to use 
any portion of it to contradict the witness, it 
is incumbent upon that party to observe the 
provisions of S. 145 of the Evidence Act by 
drawing the attention of the witness to the con- 
tradictory statement in the previous statement 
for the purpose of explaining the contradiction, 
in as much as S. 288, Cr.P, Code, expressly 
states that this section must be treated as subject 
to the provisions of the Evidence Act. fEdgley 
and Sen, JJ.) Emperor v. Rahenuddin Mah- 
DAL. I.L.R. (1943) 2 Cal. 381=217 I. C. 
158=46 Cr.L.J. 199=17 R.C. 169=A.I.R. 
1944 Cal. 323. 

S. 288 — Prayer to^ put in deposition of 

zoitness in coniniitiing Court inade at late, stage — 
When may he disallowed. 

A prayer to put in the deposition of a witness 
in the committing Court under S. 288, Cr. P. 
Code, made after the Public Prosecutor has 
closed his case and on the day following the 
delivery o'f a part of the defence argument, is 
rightb? disallowed when there is no^ cross-exami- 
nation of the witness as to his having said any- 
thing in the committing magistrate’s Court con- 
tradictory to his evidence in the trial Court and 
no reason is given why it is necessary to prove 
his deposition in the trial Court. {Edgley and 
Roxburgh, JJ.) Asgar Ali Mandal v. Emperor. 
I.L.R. (1944) 2 Cal. 305=A.I.R. 1945 Cal. 
467. 

S . 288 — Scope — ^Witnesses giving evidence 

before Committing Magistrate as to certain facts 
— Subsequent change of evidence in Sessions 
Court — Depositions before Committing Magis- 
trate — ^Admissibility at trial. Pachayanna 
Goundah, In re. [See Q.D., 1936-40, Vol. I, 
Col. 3336.] I.L.R. (1941) Mad. 172=192 
I.C. 299=13 R.M. 551=42 Cr.L.J. 265=A. 
I.R. 1941 Mad. 258. 

S. 288 — Statements admitted under — Evi- 
dentiary value — If can he corroborated by state- 
ments under S. 164, Cr. P. Code.^ 

Statements made in the Committing Magis- 
trate’s Court, when brought on the record under 
S. 288, Cr. P. Code, are as much evidence as 
statements made in the Sessions Court itself, 
and previous statements under S. 164, Cr. P. 
Code, made by the witnesses can be used just 
as much for the purpose of corroborating evi- 
dence given in the Committing Magistrate’s 
Court as they can be used for the purpose of 
corroborating or contradicting evidence given in 
the Sessions Court. Onoe the Sessions Judge 
decides that the statements should he brought on 
the record as substantive evidence under S. 288, 
Cr. P. Code then as substantive evidence such 
statement can be corroborated by previous state- 
ments made under S. 164, Cr. P. Code. (Davis, 
CJ. and Weston, J.) Dodo Bahadur v. Em- 
peror. I.L.R. (1942) Kar. 299=203 I. C.) 
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482=15 R.S. 78=44 Cr.L.J. 73=A. I. R. 
1942 Sind 139. 

S. 288 — Statement of witness before 

com miffing Magistrate transferred to Sessions 
Court — Usd of — Such statement, if should be 
Specifically put to witness — Evidence Act, Ss. 145 
and 155. 

S. 288, Cr. P. Code, makes evidence transfer- 
red under that section substantive evidence for 
all purpos-es. The discretion is given to the Ses- 
sions Judge to transfer the statement made be- 
fore a committing Magistrate to his own record. 
Once he has done so, the evidence before the 
committing Magistrate is as good as that re- 
corded by himself and is useable for all purpos- 
es. It is not necessary that tlie statement should 
be specifically put to the witness before it could 
be used in evidence. The words “subject to the 
provisions of the Indian Evidence Act” appear- 
ing in S. 288, Cr. P. Code, cannot be read so 
as to limit the purpose 'for which the deposition 
may be used, and neither S. 145 nor S. 155 of 
the Evidence Act governs the position. (Blacker 
and Ram Loll, JJ.) Mahomed Sarwar v. Em- 
PETiOR. I.L.R. (1943) Lah. 397=202 I. C. 
340=15 R.L. 119=43 Cr.L.J. 828=44 P.L. 
R. 269=A.I.R. 1942 Lah. 215. 

S. 288 — Transfer of evidence in the 

Committing Court to the Sessions Court — ^Value 
to be attached — Corroboration — Necessity. Par- 
MANAND V. Emperor. [See Q.D., 1936-’40, Vol. 
I, Col. 2690.] I.L.R. (1941) Nag. 110=42 
Cr.L.J. 17. 

S. 289 — Dtity of Judge — Absence of m- 

dence against accused — Duty to direct jury to 
return verdict of acquittaj I 

Under S. 289, Cr. P. Code, in a case tried by ^ 
the jury, it is well- settled that if the Judge 
comes to the conclusion that there is no evidence 
to go to the jury, it is the duty of the Judge to 
direct the jury that in law they must acquit. 
There are always cases on the border line and 
it may be difficult sometimes to say on which 
side the particular case falls. But the general 
principle clearly is that it is the function of the 
jury, in a trial by jury to determine whether the 
evidence, is true and if the Judge thinks that the 
prosecution evidence, if true, will lead to a con- 
viction, then he is bound to leave the case to 
the jury. He may think that the prosecution 
case^ is inherently improbable, that the evidence 
is discrepant, and that it is of a class which is 
generally unreliable, for example, the evidence 
of discharged servants; but if he thinks that 
though^ w'^, the evidence, i'f true, will justify 
^ conviction, he must leave the case to the jury, 
cautioning them about the weak points in the 
evidence. But if the Judge, after the prosecu- 
tion case is closed, comes to the conclusion that, 
assuming that the jury believe every word of 
the prosecution evidence, nevertheless they will 
not be justified in convicting, then he is bound 
in law to say so and to direct the jury that in 
law they must bring in a verdict of not guilty, 
and he ought not in such a case to leave the 
inatter to the jury. (Beaumont, CJ.j Broom- 
field and Wassoodew, JJ.) Emperor v. Tho- 
3 &ARSI Narsl 194 I.C. :5=42 Cr.L.J. 513= 
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13 R.B. 355=43 Bom.L.R. 238=A I p 
1941 Bom. 125 (F.B.). ' * - 

-S. 2S9^Duty of Judge-Judge invitm 

attention of jury to decisions in Law Reports--- 
Propriety. 

It is undesirable and indeed improper for the 
Judge who is charging a jury to invite their 
attention to the decisions of cases reported in 
Law Reports. The jury being laymen are un- 
likely to understand the import of such deci- 
sions in the time available to them and it is no 
part of their business to do so. They have to 
take tlie law 'from the Judge and it is the duty 
of the Judge to the best of his ability to ex- 
plain to them what the law in his opinion is. 

T'f the Judge considers it necessary in the heads 
of charge to note any case he had in mind in 
laying down the law, it is desirable that he, 
should make it clear that the jury was not asked 
to consider it. ^(Agorwala and Shearer, JJ.) 
Tanak Singh v. Emperor. 203 I.C. 159=9 B. 
R. 65=15 R.P. 158=43 Cr.L.J. 915=23 P. 
L.T. 699=A.I.R. 1942 Pat. 444. 

S. 289 — Duty of Judge — No evidence to- 

go to jury — Withdrawal of case from jury—Dis* 
cretion — Exercise' of. 

S. 289, Cr. P. Code, confers in terms a dis- 
cretion on the Judge, but it ^is^ discretion which 
must be exercised judicially; it is quite clear that 
where the Judge is satisfied that there is no 
evidence to go to the jury, he must in his dis- 
cretion withdraw the case from the jury, or, 
in other words, direct them to return a verdict 
of not guilty. All questions of law have to be 
decided^by the Judge, and the question whether 
there is any evidence to go before the jury is a 
question of law. The , jury ^ have to decide au 
questions as to the reliability of the evidence 
and it is ’for them to determine which ^ view ox 
the facts is true. The Judge may consider that 
the evidence led for the prosecution is very weak, 
that there are discrepancies in^ it, that it is ox a 
type usually found to be unreliable, and that the 
story is inherently improbable. All such defects 
he ought to bring to the notice of^ the jury, but 
if the evidence is such that if it^ is believed by 
the jury, it must lead to a conviction, then the 
Judge is bound to leave the question to the ju^j 
because it is for them to decide whether the 
evidence is to be believed or not. But if the 
Judge comes to the conclusion that, assuming 
that the jury believe the whole of the evidence 
placed before them, in law they cannot coiwict 
the accused, then he is bound to hold that there 
is no evidence to be placed be'fore the jury, ana 
he is bound to direct them in law to return a 
verdict of not guilty. (Beaumont, C.J., Wadto 
and Sen, JJ.) Emperor v. Dawood Hashajl 
I.L.R. (1941) Bom. 515=193 I.C. 859=13 
R.B. 351=42 Cr.L.J. 470=43 Bom. L. K. 
245=A.I.R. 1941 Bom. 123 (F.B.). 

S. 289 (2)--Dufy of Judge— Off ened 

made out on facts found and evidence^ recorded! 
— Duty to direct jury to return verdict of not 
guilty — Rdference to High Court after perverse 
verdict of guilty — Propriety. 

Where on the evidence recorded and the fa(^5 
found, the Sessions Judge is of opinion that the 
essential elem*ents o'f the offence charged are 
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wanting in the case and that the act o£ the accus- 
ed did not constitute any offenoe, it is the duty 
of the Judge under S. 289 (2), Cr. P. Code, to 
direct the jury to return a verdict of not guilty. 
The Judge ought to tell the jury that even if 
they believed every word that the prosecution 
witness said, the accused were not guilty of any 
offence and therefore they must return a ver- 
dict of not guilty. It is not fair or proper for 
him to charge the jury at length discussing all 
the elements of the offence, and then to make a 
reference to the High Court after the jurj'- has 
returned a perverse verdict Of guilty. Such a 
reference need not be made, for it is the duty 
of the Judge to find w^hether the elements of an 
offenoe had been made out. {Btirn and Hap- 
pell, JJ.) Chitravelu Thevar, In re. 197 I. 
C. 71=14 R.M. 325=43 Cr.L.J. 106=54 L. 
W. 482=1941 M.W.N. 679 (2)=A. I. R. 
1941 Mad. 763= (1941) 2 M.L.J. 207. 

^ — S. 296-~^Li}}nfs to the complainantf s right 

to examine witnesses. 

It is_ clear from S. 296, Cr. P. Code that a 
complainant has a right to examine witnesses 
only till the accused is called upon to enter upon 
his defence. Hence he has no right to produce I 
any evidence on the day on which the accused 
had been asked to produce his evidence. (Agar- 
wal, J.) Noor Mohammad v. Imtiaz Ahmad. 
197 I.C. 839=14 R.O. 363=1942 A.Cr.C. 
1=43 Cr.L.J. 280=1941 O. W. N. 1290= 
1941 A.W.R. (C.C.) 397=1941 O.A. 1008 
=A.I.R. 1942 Oudh 130. ^ 

S. 296 — Proper directions — Charge under 

S. 366-A, I, P. Code. See Penal Code, S. 
366-A. 49 C.W.N. 533. 

S. 297 — Charge to Jury. 

— Advice to jury to give benefit of 
doubt . 

— Case depending on circumstantial evi- 
dence. 

— Charge against several persons. 

— Charge open to criticism in some res- 
pects . 

— Directions as to law. 

— Duty of Judge. 

— Evidence. 

— Kidnapping charge. 

— Misdirection. 

^Non-direction . 

— Proper direction. 

— Sexual offences. 

; — S . 297 — Charge to jury — Advicd to jury 

to^ give benefit of doubt to accused — When to be 
given — Caution given at beginning and not at \ 
class of charge — Effect on verdict. 

Although it is advisable for the Judge to tell 
the jury after the whole evidence has been dis- 
cussed that they should give the benefit of the 
doubt to the accused, the mere fact that this 
caution is given at the beginning of the charge 
and not at the end would^ not vitiate the ver- 
dict of the jury. (Horwill, J.) Vridichand 
Sowc:ar V. Emperor. 208 I.C. 265=16 R.N. 
243=44 Cr.L.J. 766=1943 M.W.N. 290 (2) 
=A.I.R. 1943 Mad. 527=(1943) 1 M. L. J. 
377. 

. S. 297 — Charge to jury— Case depend- 

ing on circumstantial evidence — ^Absence of mo- 
tive — Duty of Judge to emphasise. Upendra- 

Q. D. 1—112 
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NATH Chose v. Emperor. [See Q.D., 1936- 

’40, Vol. I, Col. 2695.] 192 I.C. 352=13 R» 
C. 329=42 Cr.L.J. 285. 

S. 297 — Charge to jury — Case depending. 

on circumstantial evidence — Proper direction, 
Mujjaffar Sheikh v. Emperor. [See Q.D.^ 
1936-’40, Vol. I, Col. 2695.] 193 I.C. 302=42 
Cr.L.J. 385=13 R.C. 391=72 C.L.J. 533= 
A.I.R. 1941 Cal. 106. 

S. 297 — Charge to jury — Case depending- 

on circumstantial evidence — Proper direction. 

In a case w^here the whole evidence is circum- 
stantial, the jur 3 " should be warned that unless 
they are in a position to say that the circum- 
stances all pointed only to the guilt of the ac- 
cused and to nothing else and that they are not 
at all consistent wdth his innocence, they should 
' not find against the accused. (Akram and Pal;, 

; //.) Emperor v. Naibulla. 200 I.C. 604= 
il5 R.C. 374=75 C.L.J. 10=43 Cr.L.J. 860- 
1=46 C.W.N. 108=A.I.R. 1942 Cal. 524. 

Ss. 297 and 298 — Charge to jury — 

Charge against severe persons — Duty of Judge 
fa marshal evidence against each accused. 

Where several persons are tried together on 
a charge under S. 401, I. P. Code, and there is 
a considerable body of evidence it is the duty 
of the judge to marshal the evidence against 
each of the accused and should conclude his 
charge with a summary of the evidence against 
each accused, so that the jury should be quite 
clear in their minds what evidence there is 
against each of the accused. {Horwill, /.) 
Subbaraya Ayyar v. Emperor. 194 I.C. 857 
42 Cr.L.J. 631=14 R.M. 138=53 L.W. 567 
=1941 M.W.N. 371=A.I.R. 1941 Mad. 658. 

1 — Ss. 297 and 298 — Charge to jury — Charge 

against several persons — Duty of judge to state 
evidence against each accused in respect of parti- 
cular counts. Pateyya, In re. [See Q.D. 1936- 
’40, Vol. I, Col. 2697.] 193 I.C. 375=13 R. 

M. 687=42 Cr.L.J. 414=A.I.R. 1941 Mad. 
339. 

Ss. 297 and 298 — Charge to jury — 

Charge against several persom of offences 
triable by ^ury and offeitces triable with aid 
of assessors — Duty to sum up evidence against 
each accused — Charges under Ss. 395, 148 and 
460, /. P. Code, on same facts — Judge failing to 
place evidence (against each accused or to ex- 
press definite opinion as to credibility of witness 
— Verdict of guilty — Sustainability. 

In the case of a trial before a jury of several 
accused persons, it is ^ the duty of the Judge to 
suni up and place before the jury the evidence 
against each of the individual persons. He must 
also point out to the jury the defects in the evi- 
dence in respect of the individual accused per- 
sons. In a trial with jury, the Judge is not a 
Judge of fact at all, and any observations which 
he makes as to the credibility of the witnesses 
are not binding on the jury. But in a trial with 
the aid of assessors the Judge is a Judge of fact 
and he is bound to give his opinion on the credi- 
bility of witnesses. Where on the same facts,, 
several persons are tried on charges under S. 395,' 
I. P. Code, and also under Ss. 148 and 480, the 
charges under the latter sections not being based 
on any acts other than the acts necessary to be 
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established by the prosecution for the offence 
under S. 395, if the Judge does not sum up the 
evidence against each of the accused and fails to 
point out the defects in the evidence and also 
omits to express any definite opinion on the credi- 
bility of the witnesses, and the jury return a 
verdict of guilty under S. 395, and they as asses- 
sors also find the accused guilty under Sis. 
and 460, the verdicts must be considered to be 
vitiated and the convictions must be set aside. 
While there should be a retrial under S. 395, 
I. P. Code, there should be no retrial in respect 
of the charges under Ss. 148 and 460, because 
the charges under these latter sections need not 
be framed at all. (Agarzvala and Meredith, //.) 
Arjun Panda v. Emperor. 7 Cut. L, T. 82= 
21 Pat. 130=197 I.C. 647=8 B.R. 264=14 
R.P. 367=43 Cr.L.J. 230=1942 P.W.N. 
124=23 Pat.L.T. 494=A,I.R. 1942 Pat. 

199. 

S. 297 — Charge to fury — Charge against 

several persons — Separate dealing with regard to 
ease of each accused — Limits of the rule. 

In cases where there are a large number of 
witnesses against each of the accused it may be 
advisable to deal with the case of each accused 
separately as it is likely to cause prejudice to 
the accused. Where the evidence is common to 
all the accused and is very brief, it is not neces- 
sary for the judge to keep on repeating the same 
evidence in the case of each accused. {Thomas, 
€J.) Jagannath V. Emperor. 17 Luck. 516 
=198 I.C, 714=14 R.O. 449=43 Cr.L.J. 
416=1941 O.W.N. 1369=1942 A.Cr.C. 20= 
1941 A.W.R. (C.C.) 402=1941 O.A. 1018 
=A.I.R. 1942 Oudh 221. 

Ss. 297 and 298 — Charge to jury — 

Charge against several persons — Smmmrising 
•evidence against individual accused before dis-- 
•cussing evidence of individual witnesses — Pro\- 
priety. 

Where the Sessions Judge in his charge to the 
jury summarises the evidence against individual 
accused before discussing the evidence of indi- 
vidual witnesses, it is a defect in the charge. 
The jury cannot properly consider the case 
against individual accused before they have 
made up their mind about the main features of 
the occurrence and this they cannot effectively 
do before they have decided on the extent to 
which individual witnesses are reliable. In 
general, therefore, the discussion of individual 
prosecution witnesses should precede that part 
■of the charge in which the jury is asked to con- 
sider the case as against individual accused sepa- 
rately. {Sinha and Beevor, JJ,) Emperor v. 
Ramsewan Mistri. 23 Pat. 656=218 I.C. 
465=18 R.P. 71=11 B.R. 321=46 Cr.L.J. 
513=1944 P.W.N. 307=25 P.L.T. 163=A. 
I.R. 1945 Pat. 109. 

S. 297 — Charge to jury — Charge against 

several persons — Summarising evidence against 
each accused and asking jury if he is falsely 
implicated. Mujjaffar Shaikh v. Emperor. 
{See Q.D. 1936-MO, Vol. I, Col. 2693.] 193 I.C. 
302=42 Cr.L.J. 385=13 R.C. 391=72 C.L. 

533=A.I.R. 1941 Cal. 106. 

297 — Charge to jury — Charge open 
in same respicU, hut fair as a whole 
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— // ground for reversal of mianimous verdict 
of jury. 

Although a Judge’s charge to the jury is open 
to criticism in certain respects, if read as a 
whole, it is an honest attempt to place before the 
jury the considerations favouring the prosecu- 
tion as well as the defence and to ask the jurj- 
to choose between them, a unanimous verdict of 
acquittal ought not to be set aside on that 
ground, especially when the trial has lasted for 
a long time and the jury had been addressed at 
length by both sides. (Rowland, /.) Bakhosi 
Gope V. Abdul Halim. 195 I.C. 107=7 B.R 
875=14 R.P. 84=1941 P.W.N. 255=22 Pat* 
L.T. 327=A.I.R. 1941 Pat. 362. 

Direction as to Law. 

— Citation of authority and reading 

headnotes of reported decisions. 

— Failure to give. 

— Reading sections of Penal Code. 

— Setting out law in the abstract. 

— What the Judge should do. 

S. 297 — Charge to jury — Directions as to 

law — Citation of authority and reading of head- 
notes of reported decisions — Propriety of. 

Although there is no rigid rule of law against 
the citation of authority by the Judge to the 
jury, the practice of reading out headnotes or 
other portions of the report of a case not before 
them to the members of a jury is a dangerous 
practice. It is also preferable to avoid the prac- 
tice of citing recorded authority in support o£ 
observations which are the fruit of the experi- 
ence of Judges in matters of fact and are not 
expressions regarding questions of law. The 
unnecessary citation of decisions ought to be 
deprecated. (Rozvland, 7.) Bakpiori Gope v, 
Abdul Halim. 195 I.C. 107=7 B.R. 875= 
14 R.P. 84=1941 P.W.N. 255=22 Pat.L. 
T. 327=A.I.R. 1941 Pat. 362. 

Ss . 297 and 423 (2')-^Charge to the fury 

— Directions as to law — Failure to give — Effect. 

It is the clear duty of the Judge to explain 
the ingredients of the offence _ with_ which the 
accused are charged and to give directions on 
the law so as to make the law clear in relato 
to the facts of the case and the evidence addneea. 
The mere reading of the sections to the jury 
does not amount to explanation of the law. 
The omission of the Judge in these 
vitiates the verdict and it should be conside^cl 
erroneous within the meaning of S. 423 (2), 
Cr. P. Code. (Ghulam Hasan, 7.) IsMR 
Husain v. Emperor. 17 Luck. 128=195 I.C. 
371=1941 O.W.N. 874=14 R.O. 88=1941 
O.L.R. 574=1941 A.W.R. (C.C.) 260=42 
Cr.L.J. 728=1941 A.Cr.C. 175=1941 O.A. 
573=A.I.R. 1941 Oudh 567. 

S. 297— to jury —Direction as to 

law — Reading of sections of Penal Code apph- 
cabU — N ecessity. , . , 

There is nothing in the Cr. P. Code, which 
requires that a Judge in his charge to the jUp^ 
should read out the sections of the Penal Code 
which are applicable, though that is usually done 
and is desirable. S. ^7, Cr. P. Code, lays on 
the Judge the duty of laying down the law oy 
which the jury are to be guided. Merely 
ing to the jury those sections of the Penal Code 
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which are applicable may not often be helpful 
to the jury and may in some cases be confusing 
for them. It is therefore desirable and neces- 
sary that the Judge in charging the jury should 
explain the law on the subject in simple non- 
technical language; in doing so it is not neces- 
sary that the Judge should refer to those parts 
of the section which on the facts of the parti- 
cular case are not applicable at all (Wadia, 
Sen and Rajadhyaksha, JJ.) Emperor v. Hasan 
Abdul Karim. I.L.R. (1945) Bom. 52=217 
I.C. 255=17 R.B. 159=46 Cr.L.J. 277=46 
Bom.L.R. 566=A.I.R. 1944 Bom. 274 

(F.B.). 

S. 297 — Charge to the ptry — Direction as 

to law — Setting out law in the abstract — Desir- 
ability — Propriety of dealing with law before 
considering evidence. 

Jur 3 'men are not expected to be trained law- 
yers and even the most brilliant exposition of 
law in the abstract is of little assistance to them 
in deciding a criminal case. They need to have 
the law applied for them to the facts of the case 
in a concrete form. They cannot be expected to 
understand and keep in mind a great variet}’ of 
different legal definitions and sections. Every 
introduction in a charge to the jurj^ of some 
provision of law ■which has no direct applica- 
tion to the facts of the case is very apt to con- 
fuse them and distract their attention 'from the 
comparatively few directions on points 'of law 
by which they must really be guided in any indi- 
vidual case. The judge should not deal with 
the substantive law before considering the evi- 
dence and directing the jury on the questions of 
fact to be answered by them, (Sinha and 
Beevor, JJ.) Emperor v. Ramsewan Mistri. 
23 Pat. 656=218 I.C. 465=18 R.P. 71=11 
B.R. 321=46 Cr.L.J. 513=1944 P.W.N. 
307=25 P.L.T. 163=A.I.R. 1945 Pat, 109. 

S. 297 — Charge to jury — Direction as to 

lazv — What the judge should do — Duty to ascer- 
tain essential questions of fact. 

It is the duty of the judge to apply the law 
to the facts of the particular case before him. 
Although it is not the duty of the judge to find 
the facts, it is his duty to ascertain and to put 
clearly before the jury what are the essential 
questions of fact the answers to which will 
enable them to bring in a verdict in accordance 
with the law as laid down by the judge. In 
laying down the law for the guidance of the 
jury, the judge should direct the jury by telling 
them what is the legal effect of the various 
possible answers which they may give to the 
essential questions of fact. (Sinha and Beevor, 
JJ.y Emperor v. Ramsewan Mistri. 23 Pat. 
656=218 I.C. 465=18 R.P. 71=11 B.R. 321 
=46 Cr.L.J. 513=1944 P.W.N, 307=25 
Pat.L.T. 163=A.I.R. 1945 Pat. 109. 

S. 297 — Charge to jury — Duty of Judge 

— Expression of his opinion. 

It is difficult to understand why a Judge should 
take great pains to direct the jury as to the 
view that they should take about a matter and 
to tell the jury what his opinion in the matter is 
and then tell the jury that they should in no 
way be influenced by what he has expressed. It 
is sheer waste of time to tell the jury things 
and then to tell them not to take any notice of 
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what has been said. (Khundkar end oen, JJ.) 
Emperor v. Thakurdas Malo. I.L.R. (1943) 
1 Cal 487=209 I.C. 550=16 R.C. 408=45 
Cr.L.J. 155=A.I.R. (1943) Cal. 625. 

S. 2^1— Charge to jury— Duty of judge 

to explain exceptions which jnight apply to^ case 
of accused— Counsel for accused not referring to 
exception—If absolves Jttdge from referring to 
same — Evidence Act, S. 105. 

Under S. 105, Evidence Act, the burden of 
proving the existence of circumstances bringing 
the case of an accused person on trial, within 
any exception, is on the accused, and the Court 
shall presume the absence of such circumstances. 
This section does not, however, relieve a Judge, 
even in cases where the accused has not pleaded 
that his case comes within any particular excep- 
tion, from pointing out to the jury such facts_ in 
the evidence as might justify the jury in taking 
the view that the case is covered, by one or 
other exception. But a Judge is not bound in 
his charge to the jury to explain exceptions 
which in his opinion are not applicable and for 
which no foundation whatever 4s laid in the 
cross-examination. The fact that counsel for the 
accused has, for whatever reason, refrained from 
putting forward the argument that the case of 
the accused falls within one of the exceptions 
would not absolve the Judge from the necessity 
of drawing the attention of the jury to the 
applicability of the exception, if, in his opinion, 
there is anything in the evidence which might 
attract the application of that excepion. (Wadia, 
Sen and Rajadhyaksha, JJ.) Emperor v. Hasan 
Abdul Karim. I.L.R. (1945) Bom. 52=217 
I.C. 255=17 R.B. 159=46 Cr.L.J. 277=46 
Bom.L.R. 566=A.I.R. 1944 Bom. 274 

S. 297 — Charge to niry — Evidence — First 

information report — Direction as to. 

However important the first information report 
may be, either from the point of view of the 
prosecution or of the defence, it should not be 
admitted in evidence or placed before the jury 
unless it is admissible under one of the provi- 
sions of the Evidence Act. If, however, it is 
admissible, it should be placed before the jury 
with proper directions. .Ordinarily such a report 
is not substantive evidence, but, if the first in- 
formant had died before the matter came before 
the Court, it is admissible under S. 32 (1) of 
the Evidence Act In such a case the jury should 
be informed that the first information report is 
admissible as a substantive piece of evidence 
under that provision, and at the same time they 
should be reminded that the statement in ques- 
tion had not been made on oath nor had it been 
tested by cross-examination, but that after bear- 
ing these points in mind, it would be for the 
jury to attach to it such weight as they consider- 
ed necessary. (Edgley and Akram, JJ.) Em- 
peror V. Mahomed Shaikh. I.L.R. (1942) 2 
Cal. 144=205 I.C. 92=15 R.C. 596=44 Cr. 
L.J. 322=A.I.R. 1943 Cal. 74.^ 

S. 297 — Charge to jury — Kidnapping and 

abduction — Verdict under both heads— If can he 
asked for. 

It is a complete misunderstanding of S. 366, 
I. P. Code, to ask the jury for a verdict under 
both heads of kidnapping and of abduction. 
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There cannot be such verdict A person 
kidnaps a woman with the intent or knowledge 
specified in the section and thereby commits an 
ofifcnce under S. 366, if the evidence establishes 
that the woman is under 16: if she is not, the 
ofi'ence under the section is abduction. {Bartley 
and Sen, JJ.) Krishna Chandra Sarddar v. 
Emperor. 45 C.W.N. 27. 

S. 297 — Charge to jury — Kidnapping — 

Charge under S. 368, /. P. Code^ for wrorig- 
fiilly confining kidnapped girl, proper direction. 

In a trial by jury under S. 368, I. P. Code, on 
a charge of wrongfully concealing or confining 
a girl who has been kidnapped, the judge’s 
charge to the jury should stress the necessity 'for 
finding as a fact that the accused knew that the 
girl was under the age of sixteen, and also 
clearly draw the attention of the jury to the evi- 
dence relating thereto. Otherwise the charge 
will be vitiated by a material non-direction. 
(Edgley and Roxburgh, J.) Naba Kumar 
Kandu V. Emperor. 48 C.W.N. 543. 

■ S. 297— -Charge to jury — Misdirection — 

Attack on one party by some members of other 
-—Omission on part of Judge to point out dis- 
tinction between members who took part in 
attack and those who did not — Effect. See 
Penal Code, S. 149. A.I.R. 1942 Pat. 444. 

S. 297 — Charge to jury — Misdirection — 

Entry in* General Diary made at instance of oni 
of the accused — Reference to it hy Judge to show 
hostility between all the accused and complainant. 

Where a Judge in his charge to the jur}^- re- 
ferred to an entry in a General Diary made at 
the instance of one of the accused persons as 
an entry made “at the instance of the accused 
party”, and stated that it was admitted to show 
that the accused had hostility with the com- 
plainant, 

Held, per Lodge, J. — That the direction merely 
contained a slight verbal inaccuracy and in as 
much as the entry itself was placed before the 
jury they could not have been misled. 

Per Das, J. — That this was a case of using a 
statement of a co-accused against the other 
accused, and in as much as enmity was an im- 
portant part of the prosecution case there was 
a material misdirection. .(Lodge and Das, JJ.) 
Ibra Akakda V. Emperor. 215 I.C. 67=45 
Cr.L.J. 771=17 R.C. 53=48 C.W.N. 366 
=A.I.R. 1944 Cal. 339. 

-Ss. 297 and 298 — Charge to jury — Mis- 
direction — Failure to explain ingredients of 
offence — No indication given as to vifhaf jury 
should do in regard to conflicting statements of 
hostile witnesses. 

Where a Judge merely contents himself with 
giying the jury the various definitions of the 
sections relating to the offence charged and 
does not care to explain the salient ingredients 
of the offence it amounts to misdirection. It is 
his duty to call the attention of the jury to the 
different elements constituting the offence and to 
deal with the evidence by which it was proposed 
to make the accused liable under the section 
charged. Where several prosecution witnesses 
were treated as hostile and were allowed to be 
cross-examined and their statements before the 
committing Magistrate were brought ‘ on the 
record and no indication is given by the Judge 
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to the Jurors in the charge whether they 
to Ignore their statements altogether or 4eXr 
they were to believe one or the other statemen 
Md if so which, It amounts to a misdirection 
{Ghulam Hasan, /.)i Bhagwanta v. SARim 
207 I.C, 427=16 R.O. 44=1943 O A P 
C.) 135=1943 O.W.N. 207=44 '(>‘t t' 

604=1943 A.W.R. (C.C.) 52=1943 A ci' 
C. 84=A.I.R. 1943 Oudh 322. 

— — S. 297— ta jury— Misdirection- 
Fatlure to mention that first information report 
can he use'd to , contradict prosecution evidence 
Where a Judge in his charge to the iurv 
emphasised the value of the first informa,tion 
report as corroborative evidence but 'failed to 
mention that it could also be used to contradict 
the prosecution evidence, 

Held, per Lodge, J. — That the omission was of 
no importance in a case where no question was 
put to the first informant indicating that the first 
information report contradicted his evidence in 
Court. 


Per Das, J. — That the omission was a grave 
error of law but in the circumstances of the case 
was not sufficient to vitiate the verdict. (Lodge, 
and Das, JJ.) Ibrakanda v. Emperor. 215 
I.C. 67=17 R.C. 53=45 Cr.L.J. 771=48 C 
W.N. 366=A.I.R. 1944 Cal. 339. 

S. 297 — Charge to jury—Misdirectionr- 

Infringement of S. 162. 

If a Judge in referring to the evidence of a 
prosecution witness who has deposed in Court 
entirely against the prosecution, tells the jury 
that had his statement to the Investigation Officer 
not been favourable to the prosecution it is un- 
likely that he would have been called, he in 
effect tells the jury what he had previously 
stated to the Investigating Officer. The sum- 
ming up in this respect is a bad misdirection 
infringing the mandatory provisions o'f Ss. 161 
and 162, Cr. P.^ Code. This misdirection in itself 
is sufficient to justify setting aside the conviction. 
(Derbyshire, C.J. and Gentle, J.) Sital Chandra 
Dutta V. Emperor. 202 I.C. 153=15 R.C. 
308=43 Cr.L.J. 797=46 C.W.N. 775=A.I. 
R. 1942 Cal. 495. 

■ S. 297 — Charge to jury — MisdirecUovh- 

N on- examination of witnesses mentioned in first 
information report — Judge stating that no adversi 
presumption need be drawn if case loses nothing 
thereby. 

A Judge in his charge to the jury referring 
to the non-examination of witnesses named in 
the first information report gave the explanation 
which had been offered by the prosecution that 
they were not actually present at the time of 
the occurrence and that they were also related 
to the accused party, and explained the law in 
these ^ words : — “All material witnesses must be 
examined and if any such is left without any 
sufficient explanation you may draw a presump- 
tion that such witness i'f produced, would not 
have supported the prosecution case. If, how- 
ever, the^ case loses nothing by his absence no 
presumption adverse to the prosecution need be 
drawn.” 

Held, that the inclusion of the last sentence in 
the explanation when the rest of the explanation 
was obviously correct and complete, aid not 
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amount to a misdirection. ,{Lodge and Das, //.) 
Emperor v. Karamali Sikdar. 77 C.L.J. 451 
=218 I.C. 229=18 R.C. 28=46 Cr.LJ. 427 
=A.I.R. 1944 Cal. 297. 

S. 297 — Charge to jury — Misdirection — 

Offence under S. 411, /. F. Code — Accused found 
in possession of stolen property — Direction that 
burden of proving innocence lies on him. 

If in a trial for an offence under S. 411, I. P. 
Code, the Judge sa^^s in explaining the law to 
the jury that if a person is found in the posses- 
sion of stolen property under circumstances which 
point to his having the knowledge that the pro- 
perty is stolen or reason to believe it to he 
stolen, then the burden of ’proof that he is inno- 
-cently in possession of it or that he has j 
not got the guilty knowledge rests upon him, it 
is a clear misdirection. In such circumstances, 
the jury should be told that they must, in the 
absence of an}" reasonable explanation, find the 
accused guilty but that if an explanation is given j 
and the jury think that the explanation may 
reasonably be true, though they are not convinc- 
-ed that it is true, the accused is entitled to an 
acquittal, because the Crown has not discharged 
the onus of proof imposed upon it of satisfying 
the jury, beyond reasonable doubt of the accus- 
ed's guilt, which onus never changes and always 
Tests on the prosecution. {Bartley and Lodge, 
JJ .) Fateh Ali v. Emperor. 46 C.W.N. 54. 

S . 297 — Charge to jury — Misdirection — 

Offencd under S. 412, 7. F. Code — Omission to 
tell jury that they had to\ he satisfied that accus- 
ed knew or had reason to believe that possession 
of property had been transferred by dacoify. 

The omission to tell the jury in a trial under 
S. 412, I. P. Code, that they had to be satis- 
fied that the accused knew or had reason to be- 
lieve that possession of the property had been 
transferred by means of dacoity, is material and 
is a serious misdirection in the charge. (Lodge 
•and Sen, JJ.} Adeluddin v. Emperor. 49 C. 
W.N. 537=A.I.R. 1945 Cal. 482. 

— Ss. 297 and 298 — Charge to jury — 

Misdirection — Omission to stress that prosecution 
ivitnesses were interested and exclusion of rele- 
vant evidence for accused. Pateyya, In re\ 
!{See Q.D., 1936-^40, Vol. I, Col. 2696.] 193 

I.C. 375=13 R.M. 687=42 Cr.L.J. 414= 
A.I.R. 1941 Mad. 339. 

— — S . 297 — Charge to jury — Misdirection — 
'Question of reasonable doubt — Judgi stating that 
jury must have reasons for doubt. 

A charge to the jury is open to serious objec- 
tion when it almost assumes that the prosecu- 
‘tion case is proved and throws the onus on the 
accused to establish his innocence, and further, 
the Judge repeats more than once that the jury 
must have reasons for their doubts before they 
can consider that they have a reasonable doubt. 
’(Henderson and Roxburgh, JJ.) Emperor v. 
Sekandar Ali Shah. 195 I.C. 774=14 R.C. 
137=42 Cr.L.J. 781=A.I.R. 1941 Cal. 406. 

-Ss. 297 and 298 — Charge to jury — Non- 

direction — Failure to warn jury as to necessity 
jor^ corroboration of opinion of polled as to blood- 
stains. 

iWhety several articles seized by the police as 
containing human blood are sent to the chemical 
^examiner, but only some were found to contain 
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blood, the judge, in his charge to the jury 
should draw their attention to the fact that all 
the articles suspected by the police to contain 
human blood are not found to contain human 
blood by the chemical examiner. Where the 
judge does not do so and does not warn the 
jury that they should not accept the opinion of 
the Police Officer that certain articles contained 
human blood merely because he suspected it, 
unless that opinion was corroborated by the 
report of the chemical examiner, that amounts to 
non-direction, and would lead to confusion in the 
minds of the jury resulting in a perverse verdict. 
(Harries, C.J. and Manohar Lai, J.) Lohhono 
Sahu V. Emperor. 21 Pat. 865=206 I.C. 365 
1=15 R.P. 349=9 B.R. 305=44 Cr.L.J. 507 
=A.I.R. 1943 Pat. 163, 

y-S. 297 — Cliargd to jury — N on-direction — 

Hostile witness. 

Where a witness is declared hostile and cross- 
j examined by the prosecution, it is incumbent upon 
the Judge to emphasise to the jury that they 
should exercise very considerable amount of 
caution before relying on the statement of the 
witness upon whom even the prosecution did not 
rely to any considerable extent. The absence of 
any such direction in the charge may prejudice 
the accused. (Bartley and Mohamad Akram, 
JJ .) Manik Gazi V. Emperor. 197 I.C. 815 
14 R.C. 400=43 Cr.L.J. 277=A.I.R. 1942 
Cal. 36. 

S. 297 — Charge to jury — Non-direction — 

If amounts to misdirection. 

^ Mere non-direction is not necessarily misdirec- 
tion. An accused ^ alleging misdirection must 
show that something wrong was said or some- 
thing was said which would make wrong that 
which was left to be understood. Every sum- 
ming up must be regarded in the light 'of the 
conduct of the trial and the questions which have 
been raised by the prosecution and defence res- 
pectively. (Varma and Rowland, JJ.) Ramdeo 
Singh v. Emperor. 21 Pat. 258=202 I C 
331=15 R.P. 112=8 B.R. 879=43 Cr.L.j! 
817=1943 P.W.N. 89=A.I.R. 1942 Pat. 
481 . 

y-Ss. 297 and 423 (2) — Chargd to Jury — 

Non-direction — I nterference. 

The charge to the jury must be read as a 
whole, that if upon the^ general view taken the 
case has been fairly leTt to the jury’s province 
pd all the important salient points have been 
brought out, no interference should be made. 
The principal test which should be applied • to 
determine the character of the charge is whether 
or not the Judge directed the attention of the 
jury to the^ essential points and the charge read 
.as a whole is sound. Mere non-direction unless it 
amounts to misdirection should never be consi- 
dered fatal to the charge. Failure to address 
the jury on every one of the suggestions made 
by the defence counsel is not nondirection. (Tho- 
mas, C.J.) Jagannath V. Emperor. 17 Luck 
516=198 I.C. 714=14 R.O. 449=43 Cr. L. 
J. 416=1941 O.W.N. 1369=1942 A.Cr.C. 
20=1941 A.W.R. (C.C.) 402=1941 O A. 
1018=A.I.R. 1942 Oudh 221. 

S. 297 — Charge to jury— Non-direction — 

Offence under S. 368, Penal Code— Failure to 
explain offend. 
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Wliere in the trial of an offence under S. 3^, 
I. P. C, there is nothing in the evidence to in- 
dicate that the accused must have known that 
the girl had been kidnapped, it is the duty of the 
Judge to put clearly to the jury that an offence 
under S. 368 consists in something more than 
the wrongful concealment or confinement of a 
woman. A failure to do so amounts to a mate- 
rial non-direction in the charge. {Bartley mid 
Lodge, //.) Kamala Prasad v. Emperor. 195 
I.C. 12=14 R.C. 37=42 Cr.L.J. 649=A.I. 
R. 1941 Cal. 315. 

Ss. 297 and 298 — Charge to jury — Pro- 

per direction — Omission of trifle or failure to 
exhaustively enumerate all points in favottr of the 
accused — If vitiates charge. 

In a jury trial the Judge must present the 
main case for the prosecution and for the defence 
fairh* for the consideration of the jury. But this 
does not mean that he must in every particular 
and in every detail address himself to every 
suggestion put forward by the defence. His 
duty is fairly and candidly to point out the main 
and salient features of the case from the point 
of view of the prosecution and of the defence 
respectively. In doing so he is entitled to take 
into ‘ consideration the speeches made upon both 
sides by the Crown and by the accused’s couri- 
sel, in considering his presentation of the evi- 
dence to the jury. It is for the appellate Court 
to construe the heads of charge as prepared by 
the Judge and to see i'l from such beads the 
Judge has fairly and properly directed the jury 
in point of law and whether he has fairly and pro- 
perly reviewed the evidence in support of the 
prosecution and of the defence. ‘Where ^the 
Judge has taken pains to put fairly to the jury 
the defence of each of the several accused and 
the materials on the record bearing on it, a 
trifling omission or the fact that the enumera- 
tion of points in favour of the accused is not 
absolutely exhaustive ought not to be considered 
as vitiating the charge unless there is some rea- 
son to suppose that a different direction might 
have influenced the result. \{Varma and Row- 
land, JJ.) Ramdeo Singh v. Emperor. 21 Pat. 
258=202 I.C. 381=15 R.P. 112=8 B.R. 879 
=43 Cr.L.J. 817=1943 P.W.N. 89=A.I.R. 
1942 Pat. 481. 

Ss. 297 and 423 (2 ) — Charge to jury — 

Proper direction — Reading out of written charge 
— Legality — If a misdirection. 

S. 297, Cr. P. Code does not say either that 
the charge should be reduced to writing or that 
it should be delivered extempore. The reading 
out of a written charge therefore does not vio- 
late any provision of the section, nor does it 
amount to misdirection. Where the case is 
long and involved an dxtempore speech by way’"' 
of charge to the jury is more likely to be con- 
fused and defective than one written out before- 
hand. A speech extempore is not by virtue of 
its delivery necessarily more effective than one 
read out (JSfiyogi and Gruer, JJ.) Motxram 
Ganpatkolt V. Emperor. I.L.R. (1942) Nag. 
775=203 I.C. 573=15 R.N. 147=44 Cr.L.J. 
113^1942 N.L.T. 523=A.I.R. 1942 Nag. 
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S. 297 — Charge to jury— Proper direc- 
tion— Reference to standard text-book— Rioht 
of judge. ^ ^ 

A Judge trying a case of murder is competent 
to refer to a standard text-book like Lyon’s 
Medical Jurisprudence when dealing with the 
question whether the injury was homicidal or 
suicidal. In doing so he cannot be held to have 
misdirected the jury. {Bartley and Lodge, JJ,) 
Abu Pramanik v. Emperor. 199 I.C. 610=14 
R.C. 636=43 Cr.L.J. 565=74 C.L.J. 423= 
A.I.R. 1942 Cal. 239. 

S. 297 — Charge to j^iry— Proper-direc- 
tion — Reference^ to works on medical jurispH- 
den ce — Permissibility. 

A Judge may^ in his charge to the jury refer 
to works on medical jurisprudence. In fact, 
such reference is necessary where they have 
been cited by the medical witness. {Edgley and 
Roxburgh, JJ.) Naba Kumar Kundu v. Em- 
peror. 48 C.W.N. 543. 

S. 297 — Charge to jury— Proper direction 

— Retracted confession. 

Where the only direct evidence in the case is 
that of a retracted confession, the Judge should 
point out to the jury that a retracted confession 
is not as strong as one which the accused adheres 
to but that it is open to them if they believed 
the confession to found a conviction upon it. He 
should further point out to them the evidence, 
if an 3 '‘, which affords corroboration of the con- 
fession. {Khundkar and Das, JJ.) Emperor v. 
Kauser All 216 I.C. 129=17 R.C. 145=46 
Cr.L.J. 131=A.I.R. 1944 Cal. 249. 

S. 297 — Charge to jury — Proper direct 

tion — Retractdd confession — Use of, against 

•maker and co-accused, 

A Judge in his charge to the jury should make 
a clear distinction betw^een ,a case of a retracted 
confession as used against the maker and as used 
against a co-accused. He must state, for in- 
stance, that as against the maker, although the 
maker may be convicted on the confession alone, 
it is unwise so to convict and that the Jury 
should only act upon such confession if it is 
corroborated in material particulars. As regards 
its use against a co-accused, the proper direction 
is that its value is practically nil and therefore 
unless the other evidence against the co-accused 
is substantially that which will stand on its o^ 
legs and justify a conviction, the confession 
itself should not be in any way used to support 
the conviction. {Roxburgh, I.) HaripA3)A 
Gharami V. Emperor. 49 C.W.N. 719.^ 

Ss. 297 and 423 {2)— Charge to jury-- 

Proper direction — Summing up— Scope osfid 
object of — Verdict, interference in appeal-^ 
Misdirection and non- direction. 

The object of summing up under S. 

P. Code, is to place before the jury the faefe- 
and circumstances of the case both for and 
against the. prosecution so as to help them in 
arriving at a right decision on the points which' 
arise for their consideration. S. 423 (2) of Cr. 
P. Code, renders the verdict of a jury erroneous < 
when it is due to a misdirection by the Judge. 
It does not speak of non-direction. ^ It is there- 
fore obvious that mere non-direction unless ir 
amounts to misdirection cannot invalidate 
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charge. It is no misdirection not to tell the jury 
everything which might ha\^e been told them. 
Again, there is no misdirection unless the Judge 
has told them something wrong or unless what 
he has told them would make wrong that which 
he has left them to understand. Non-direction 
merely is not misdirection, and those who allege 
misdirection must show that something wrong 
was said or that something was said which would 
make wrong that which was left to be under- 
stood. Hence non-direction must be of such a 
nature as would have the positive result of mis- 
leading the jury. (Niyogi and Gmer, //.) Pro- 
vincial Government, C.P. and Berar v. Raghu- 
RAM. I.L.R. (1942) Nag. 749=203 I.C. 214 
=15 R.N. 125=44 Cr.L.J. 18=1942 N.L.J. 
491=A.I.R. 1942 Nag. 127. 

S. 297 — Charge to jury — Proper direction 

— Ciimming i.ip of evidence and statement of law 
— What Judge should do,. 

Under S. 297, Cr. P. Code, the Court's dutj^ 
is to sum up the evidence for the prosecution 
and the defence and then lay down the law by 
which the jury are to be guided. The section 
nowhere requires that all the arguments address- 
ed by the respective parties should be gone over 
again. To do so at length is to confuse the jurjL 
What the jury really require is assistance in 
applying their minds to the ascertainment of the 
true state of the facts so far as it can be deter- 
mined from the evidence. In many cases it will 
be found a more convenient method to state first 
to the juiy^ the things which the accused are said 
to have done, and to tell them in as concrete 
terms as possible what offences particular alleged 
acts wdll constitute in the presence or absence of 
the particular intetions imputed. The tests for 
determining the facts are to see not only whether 
the evidence is consistent but how ’far it agrees 
with established and admitted facts and the 
probabilities of the case. To enable the jury to 
apply these tests it will assist the jury if the 
Court presents clearly to them the facts which 
can be said to be admitted or established and 
then takes them to the evidence to see how far 
the case of each party fits in with the proba- 
bilities and with those facts. {Rozdand, /.) 
Bakhori Gope V. Abdul Halim. 195 I.C. 107 
=7 B.R. 875=14 R.P. 84=1941 P.W.N. 255 
=22 Pat.L.T. 327=A.I.R. 1941 Pat. 362. 

Ss.^ 297 and 299 — Charge to jury — 

Proper directio7i — Witness, if an accomplice — 
Necessity for corroh oration — Proper direction. . 

The question whether a witness is or is not an 
accomplice is a question for the jury to deter- 
mine, and it would amount to a misdirection on 
the part of the judge to say that a witness is 
not an accomplice. The Judge ought to point out 
to the jury whether there is any corroborative 
evidence or not, and, if there is none, he should 
tell the jttrv so. {Thomas, C.J.) Tagannath v. 
Emperor. 17 Luck. 516=198 I.C, 714=14 R. 
O. 449=43 Cr.L.J. 416=1941 O.W.N. 1369 
=1942 A.Cr.C. 20=1941 A.W.R. (C.C.) 
402=1941 O.A. 1018=A.I.R. 1942 Oudh 221. 

Ss. 297 and 298 — Charge to jury — 

Sexual offence — iCharge of rape — ^Failure of 
Judge to tell jury not to act on uncorroborated 
evidence of complainant — Non-direction — ^Effect 1 
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on verdict. See Penal Code, S. 376. 44 Bom. 
L.R. 216 (F.B.). 

S. —Charge to jury — Sexual offences 

— Proper direction. 

In the case of offences of the nature of kid- 
napping or abduction or sexual offences, the 
Judge should direct the jury that it is unsafe to 
convict the accused on the uncorroborated testi- 
mony of the prosecutrix but he should tell the 
jury that in spite of the warning if they are 
satisfied that she is telling the truth, they are* 
at liberty to convict him. If the Judge tells the 
jury that the girl is obviously lying and therefore- 
her evidence is defective, this direction is clearly 
rnost inadequate. ^{Bariley and Sen, IJ.) 
Krishna Chandra Sardar v. Emperor. 45 C. 
W.N. 27. 

S. 298. 

— Duty of Judge. 

— Misdirection . 

— Non-director . 

S._ 298 — Duty of judge — Admissibility 

of confession — Evidence on — Charge to jiiry — 
Propriety. 

It is for the judge to decide whether a con- 
fession is voluntary or not; it is for him to 
decide _ questions of fact which bear on the 
admissibility of ,a confession. A judge there- 
fore should not charge the jury with regard to 
the evidence^ on the question of the admissibility 
of a confession. {Horimll, I.) Vridichanb- 
Sowcar V. Emperor. 208 I.C. 265=16 R. M. 
243=44 Cr.L.J. 766=1943 M.W.N. 290' 
(2)=A.I.R. 1943 Mad. 527=(1943) 1 M.L. 
J. 377. 

y-S . 29B—Duty of Judge — Charge of 

dacoity — Omission to tell jury that they must he 
satisfied of the presence of five persons partici- 
pafing in offence — Effect. 

On a charge of dacoity, the judge should in 
his (:harge to the jury point out sufficiently to 
the jury that they must be satisfied that there 
were five persons taking part in the dacoity. 
Even if there is substantial evidence that five 
persons did participate, the Judge should foresee 
the possibility that some of the accused may be- 
held by the jury not to be guilty. He should’ 
therefore tell the jur\^ that in case they acquitted 
any of the accused they should again consider- 
whether, in spite of their finding that one or 
more accused were not guilty there were five 
persons participating in the offence. The omis- 
sion to tell the jury so is a defect in the charge; 
but it is not in itself a ground for setting aside- 
the conviction unless it has led to a wrong- 
verdict. (Horwill, J.) Vridichand Sowcar v. 
Emperor. 208 I.C. 265=16 R.M. 243=44 Cr.- 
L.J. 766=1943 M.W.N. 290 (2)=A.I.R. 
1943 Mad. 527=(1943) 1 M.L.J. 377. 

S . 298 — Dufy of Judge — Citation of res^ 

ported cases or text-hooks — Desirability — Ad- 
missibility of evidence — Duty to decide. 

It is desirable that the Judge who delivers his 
charge to the jurj.’- should refrain from citing 
tyported cases or well-known text books to the- 
jury. The jury should be told the law which- 
they must accept as correct from the Judge in 
a short and concise manner. It is beyond the 
province of the jury to determine the question, 
of the admissibility of the evidence, which 
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should be decidied by the Judge. The Judge 
ought not to leave it to the jury to decide an 
•objection as to the admissibility of a piece o’f 
evidence. {Harries, CJ. and Manohar Lall, /.) 
Eokhono Sahu V. Emperor. 21 Pat. 865=206 
I,C. 385=15 R.P. 349=9 B.R. 305=44 Cr. 
E.J. 507=A.I.R. 1943 Pat. 163. 

— — S. 298 — Duty of Judge — Confession — 
Voluntariness — Jurisdictions of Judge and jury... 

Under S. 298 (1) G), Cr. P. Code, the Judge 
should take upon himself for the purpose of 
admitting a confession into evidence, that it was 
voluntarily made while at the same time leaving 
it to the jury, for the purpose of determining 
■what weight should be given to it, to decide both 
whether it was true and whether it was volun- 
tary. A sessions Judge trying a case of dacoity 
with a jury, after satisfying himself that a con- 
fession was voluntary before allowing it to go 
to the jury, in the cours<e of his charge to the 
jury said: “It is for you to decide whether this 
•statement was made voluntarily or not.” 

Held, that there was no misdirection in the 
charge to the jury. .{Rowland and Shearer, //.) 
Suker Dusadh v. Emperor. 20 Pat. 547=192 
I.C. 888=22 Pat.L.T. 297=7 B.R. 495=42 
•Cr.L.J. 343=13 R.P. 563=1941 P.W.N. 69 
=A.I.R. 1941 Pat. 303. 

S . 298 — Duty of Judge — Confession — 

Voluntary character of — Functions of Judge and 
jury. 

The voluntary character of a confession is a 
•mixed question of law and fact. It is to be 
decided by the Judge for the admissibility _ of the 
confession, and the jury may also consider in 
determining the weight to be attached to it. It 
is therefore the duty of the Judge to decide first 
whether th^ confession is voluntary or not for 
the purpose of admitting it in evidence, it is then 
Tor the jury to consider whether it is true and 
for that purpose the jury have to consider how 
■far the confession is voluntary. {Divatia, Lohur 
4 md Weston, JJ.) Government of Bombay u. 
Dashrath Ramnivas. 220 I.C. 182—47 
Bom.L.R. 145=A.I.R. 1945 Bom. 265 

(F.B.). 

S. 298 — Duty of Judge — Evidence of ap- 
prover— Rule— Duty of Judge to charge jury. 
See Evidence Act, S. 114, III. (h). 45 Bom. 


X.R. 64. 

S. 2^^— Duty of Judge— Explanation of 

•law — Sufficiency — Test to ddcide — Appellate 

iJourt-^If can go behind statement of trial Judge 
saying that the relevant sections have be'en 

explained. . , , , , x 1 

Whether the statement of the law by the Judge 
dn a particular case is adequate or not must 
depend on the facts of the particular case and 
the points which arise for determination ; the 
-question is whether there has been a danger of 
dhe jury being misled. 

Varma, J . — ^In a case of dacoity where the 
Judge has explained Ss. 391, 390, 378 and S's. 22, 
23 and 24 the Penal Code, not much is left except 
•^es^laitiing the definitions by illustrations. When 
the Sessions Judge says that he explained the 
Tclevant sections to the jury, it would not he 
::^oper for the appellate Court to hold that his 
i^qxilanations were erroneous, unless it is defi- 
pointed out by the party impeaching the 
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charge. {Varma and Rowland, JJ,) 

Singh v. Emperor. 21 Pat. 258=202 I C 
=8 B.R. 879=15 R.P. 112=1943 P’w n 
89=43 Cr.L.J. 817=A.I.R. 1942 Pat 481 

; S. 298 and 299— Misdirection—Corroho- 

ration of confession— Statement by Judge that 
circumstances relied on amount to corroboration 

Per Division Bench in Order of Reference.-^ 
It is for the jury to say whether all or any of 
the circumstances relied on as corroborating a 
confession are in fact established, and 'further 
whether they sufficiently corroborate the con- 
fession. If the Judge takes upon himself to say 
that these circumstances corroborate the confes- 
sion and that they are established by independent 
evidence, it would be a grave misdirection. 
{Harries, C.J., Beckett, Ahdur Rahman, Mahajan 
and Teja Singh, JJ.) Abdul Rahim v. Emperor. 
I.L.R. (1945) Lah. 290=220 I.C. 467=A 
I.R. 1945 Lah. 105 (F.B.). 

Ss. 298 and 299 — Misdirection — Juig^ 

asking jury to decide whether private defence 
arose and whether it was exceeded— Duty of 
Judge — Statement of general rule of law with- 
out stating particular facts on which application 
of rule depends — Ambiguous charge — Effect. 

It is the duty of the Judge to decide questions 
of law and the jury to decide questions of fact 
The jury have to decide which view of the facts 
is true and then to return the verdict accord- 
ingly. Where after fully stating the facts and 
giving in detail the versions both of the prose- 
cution and of the defence, the Judge tells the 
jury “It is for you to judge whether the ac- 
cused in the circumstances had the right of 
private defence, and you have also got to con- 
sider whether the right of private defence v^as 
exceeded,” that is a misdirction, because the 
Judge in effect leaves to the jury not only deci- 
sion of the question of fact which arises, but 
also the question whether in the circumstances 
of the case the accused were entitled to the right 
of private defence, which is not correct direc- 
tion in law. It is also a misdirection 'for the 
Judge to tell the jury that “where both parties 
are determined to fight and go up to the land 
fully armed in full expectation of an armed con- 
flict in order to have a trial of strength, the right 
of private defence disappear,” without pointing 
out those particular facts in the case on which 
the application of the general rule so stated by 
the Judge depended. If the Judge's charge is so 
ambiguous that the jup^ may well be confused 
as to the real questions which they have to 
decide, the charge is defective and must lead to 
miscarriage of justice. '{Agarwala and Rowland, 
JJ.) Jamadar Singh v. Emperor. 21 Pat. 854 
=205 I.C. 241=15 R.P. 286=9 B.R. 212= 
44 Cr.L.J. 356=1943 P.W.N. 83=21 P.L. 
T. 105=A.X.R. 1943 Pat. 131. 

— ; S, 298 — Misdirection — Judge referring to 

objections to admissibility of evidence in charge 
to jury and referring to sections of Ewdence 
Act and to decided cases — Propriety — Misdirec 
tion. 

It is improper for a judge when charging the 
jury to refer to an objection raised by m ac- 
cused to the admissibility of a piece of evidence 
and to give his reasons in the course of his 
charge why the objection is incorrect by 
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case-law or sections o£ the Evidence Act. Such 
a procedure is wholly indefensible. Once the 
evidence has been placed before the jury no 
further argument is admissible that the evidence 
is inadmissible. If the evidence was inadmis- 
sible the judge should refuse to place it be’iore 
the jury. The stage at which objections ought 
to be allowed to be raised and decided about the 
admissibility of any piece of evidence is when 
the evidence is going to be tendered ^ or given. 
It only adds to the confusion of the jury when 
the judge in his charge to the jury deals with 
this question and refers to sections of the Evi- 
dence Act, and amounts to misdirection. {Harries, 
CJ. and Manohar Lall, /.) Lokhono Sahu v. 
Emperor, 21 Pat. 865=206 I.C, 365=15 R. 
P. 349=9 B.R. 305=44 Cr.L.J. 507=A.I. 
R. 1943 Pat. 163. 

S. 298 — Non-direction — Evidence of pro- 
secution witness extraordinary and no better than 
evidence of accomplice — Failure of judge to 
warn jury not to accept same unless corrobo- 
rated in material particulars — Effect. 

Where the evidence of a witness for the pro- 
secution appears to be no better than that of an 
accomplice, such evidence requires ^ corrobora- 
tion in material particulars ; and the judge in his 
eharge to the jury must warn the jury that 
they should not accept that evidence unless it 
was corroborated in material particulars, espe- 
cially when such evidence is extraordinary and 
unconvincing. Failure on the part of the judge 
to warn the juiy to this effect amounts to non- 
direction and vitiates the verdict {Harries, C. 
7. and Manohar Lall, J.) Lokhono Sahu v. 
Emperor. 21 Pat. 865=206 I.C. 365=15 R. 
P. 349=9 B.R. 305=44 Cr.L.J. 507=A.I. 
R. 1943 Pat. 163. 

Ss. 303 and 304 — Scopd— Power of 

Judge to recharge jury and to ask them to re- 
consider verdict. 

A Sessions Judge is not obliged to accept an 
absurd verdict, and he can give fresh instructions 
to the jury and ask them to retire and to re- 
consider their verdict. {Rowland and Manohar 
Lall, 77.) Janak Singh v. Emperor. 21 Pat. 
138=197 I.C. 504=8 B.R. 237=43 Cr. L. 
J. 205=14 R.P. 334=23 P.L.T. 707=1942 
P.W.N. 119=A.I.R. 1942 Pat. 446. 
— S . 307 — Piecemeal reference — Permissi- 
'hility. 

Under S. 307, Cr. P. Code, a reference need 
not be made in respect of all the accused per- 
'sons and of all the charges. But when a refer- 
ence is made in respect of an accused person 
the whole case, in so far as the particular accus- 
ed is concerned, must be left open for the con- 
sideration of the High Court on such reference. 
A reference on some charges after recording an 
order in respect of other charges against the ac- 
cused person is not in order. The defect, how- 
ever, is not fatal, and the High Court can deal 
with the reference on the merits considering 
the entire evidence and giving due weight to the 
•opinions of the Sessions Judge and the jury. 
\Edgley and Blank, JJ.) Emperor v. Muktarali. 
217 I.C. 179=17 R.C. 173=46 Cr.L.J. 220 
=77 C.L.J. 414=48 C.W.H. 547=A.I.R. 
1944 Cal. 306. 

Q. D. 1—113 
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^ S. 307---Reference — Grounds — Jury find- 

ing accused guilty on uncorroborated evidence 
of approver — Procedure — Duty of Judge to re- 
fer case — Conviction — Legalit 3 \ See Evidence 

Act, S. 114, III. (b). 45 Bom.L.R. 64. 
i — ; — 7“^*. — Reference jmder — Conditions — 

j Misdirection in charge to jury — If renders it 
i incompetent 

The circumstances under which a Judge may 
make a reference under S. 307, Cr. P. Code, 
are these: {i) the Judge must disagree with the 
verdict of the jurors; (w) he must be clearly of 
opinion that it is necessary for the ends of jus- 
tice to submit the case in respect of the accused 
to the^ High Court. If these two factors are in 
the mind of the Judge when he makes the re- 
ference,^ then the reference is a competent one. 
A misdirection in the Judge’s charge to the jury 
does not render it incompetent. {Edgley and 
Sen, JJ.) Emperor v. Debendra Nath Ray. 
I.L.R. (1943) 1 Cal. 417. 

I S. 307 — Powers of High Court. 

i Per Harries, C.J. — In hearing a case under SI 
, 307, Cr. ^P. Code, the High Court has all the 
powers of an appellate Court It is enjoined, 
however,^ to give due regard to the opinion of 
the Sessions Judge and to the verdict of the 
jut>’ but there is nothing in the statute which 
says that no verdict of a jury can be reversed 
unless it is perverse, unreasonable and wholly 
against the weight of evidence. {Harries, C.J., 
Beckett, Abdur Rahman, Mahajan and Teja 
Singh, JJ.) Abdul Rahim v. Emperor. I. 
L.R. (1945) Lah. 290=220 I.C. 467=A.I. 
R. 1945 Lah. 105 (F.B.). 

. S. 307 — Powers of the High Court — In- 

terference with verdict of jury. 

The legal powers of the High Court under S. 
307, Cr. P.^ Code, are wide and are controlled 
by the section itself. The verdict of the jury 
should not be set aside lightly; even though the 
High Court in dealing with the case need only 
regard it as mi opinion. Where though the ver- 
dict of the jury is unanimous, the High Court 
is satisfied that the circumstantial evidence 
against the accused is so strong that there could 
be no reasonable doubt of his guilt in the mind 
of any one who heard the evidence, it should 
be set aside. {Mtsra . and Madelly, JJ.) Em- 
peror V. Sheo Nandan Maluah. 220 I.C. 447 
=1945 A. Cr. C. 8=1944 O.A. (C.C.) 299 
=1944 A.W.R. (C.C.) 299=A.I.R. 1945 

Oudh 48 . 

S. 307 — Powers of High Court — Inter- 
ference — If justified. 

Where, on the evidence, it is possible for the 
jury to take a particular view of the facts, and 
they unanimously take that view, there is no- 
justification for another tribunal to upset the 
verdict of the jury, though such tribunal might 
he •inclined to take a different view of the facts, 
because in cases triable by a jury, the jury in 
law, is the tribunal of fact. There*£ore in a 
reference under S. 307, Cr. P. Code, the High 
Court will not be justified in overruling the un- 
animous decision of the jury, although the High 
Court itself might be inclined to take another 
view. {Agarwala and Jafer. Imam, JJ.) Em- 
peror V. Bifan Gope. 25 P.L.T. 141., 
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S. 307 — Powers of High Court— ^Inter- 
ference with verdict of jury — Principles. 

In a case submitted to the High Court under 
S. 307, Cr. P. Code, the High Court is not bound 
in every case to appreciate the evidence and 
come to a conclusion independently of the ver- 
dict of the jury. Ordinarily the High Court 
will^ not interfere with the verdict, unless it 
is either manifestly wrong, or wholly unreason- 
able, or definitely contrary to evidence, or not 
supported by any evidence, or induced by a mis- 
direction or non-direction in the judge’s charge 
to the jury. Under S. 307 (1) when the judge 
disagrees with the verdict, he can make a refer- 
ence to the High Court only if he is clearly of 
opinion that it is necessary for the ends of jus- 
tice to submit the case to the High Court. The 
only question which the High Court will con- 
sider itself is whether the judge’s view that the 
verdict of the jury has been perverse or un- 
reasonable or altogether against the weight of 
the evidence, is justified by the record, and if 
the High Court comes to the conclusion that it 
is not, then it will accept the verdict of the jury. 
It is not the duty of the High Court to try the 
case de novo; and it is not for the Court to 
inter'fere with the verdict of the jury unless it 
is unreasonable. (Lokur arid Weston, JJ.) Em- 
peror V. Shankar Ganpat. 47 Bom. L. R. 
654. 

; — S. 307 (3) — Duty of ^ High Court — 

Weight to he attached to\ opinion of jury — 
Considerations. 

Under S. 307 (3), Cr. P. Code, the High 
Court, when dealing with a reference made to 
it, is required to give due weight to the opinions 
of the Sessions Judge making the reference and 
of the jury. The weight to be given to the 
opinion of the jurors must depend to a consi- 
derable extent on the nature satisfactory or other- 
wise, of the charge to the jur 3 ^ (Sinha and 
'Bedvor, //.) Emperor v. Ramsewan Mistri. 
23 Pat. 656=1944 P.W.N. 307=25 P.L.T. 
163=218 I.C. 465=18 R.P. 71=11 B.R. 321 
=46 Cr.L.J. 513=A.I.R. 1945 Pat. 109. 

S. 308 — Judge disagreeing with Jury 

several times — Order that accused should not he 
retried — If justified. 

There must be a limit to the number of trials 
which an accused must be called upon to face, 
and that lirnit must be determined, assuming a 
difference o’f opinion continues to exist, by the 
Judge appreciating both the strength and the 
weakness of the system of jury trials, and while 
not agreeing with, and the law does not require 
Hiim to agree with, the verdict of a jury he has 
discharged, deciding nqt to order a further trial, 
when me accused have b^eu called upon to face 
more than one trial and the juries have either 
been unable to give a verdict with the necessary 
majority or have given a majority verdict only 
with which the Judge can not in good conscience 
agree. S. 308, Cr. P. Code does not require a 
Judge to agree before he decides that accused per- 
sons should not be re-tried. Whatever may be the 
Judge’s opinion of the verdicts of three succes- 
sive juries, he would be justified on the ground 
that there had already been three trials, to de- 
cide under S. 308 that the accused should not be 
xc-tried. He does not in such circumstances have 


CR. P. CODE (V OF 1898), S. 326 

to acquit the accused : he has to make . 
on the charge that the accused shouM 
be re-tried and that entry would operate 
acquittal. It would not be an acquittal ‘ tl. 
feet of an acquittal would come by ojra&at 
^w. {Davu, CJ. and Loho, L) SC I 
Hundeaj Lachir-am. I.L.R 094 ^ ? 
239=212 I.C. 79=16 R.S 233=45 k Pf’ 
505=A.I.R. 1944 Sind 65 

Fln2®^ ,^(>}-Scope~Charge under 

O. 304 I F, Code— Judge directing jurv to 
turn verdict of murder, culpable homicide nr 
grievous hurt— Unanimous verdict of not auilti 
as to murder and culpable homicide md makril 
verdict of guilty as to grievous hurt of six tl 
three-Retnal m latter charffe-FermiLiml 

An accused was put up for trial Beforr . 
Judge of the High Court and Jury on a charre 
of murder under S. 302, I. P Code 

thf 7° "/a"® 1'''® medical eyidS if 

the ^ase the Judge in his charge to the jtmr 
directed them to return either a verdict of 
der or a verdict of the lesser offences of culpible 
homici^ not amounting to murder or grievous 
hurt. The jury returned unanimous verdicts of 
«iurder and as to culpable homi! 
cide, but as regards grievous hurt, they brought 

Tb by six against 

three. The judge disagreed with the majority 
verdict as to grievous hurt. ^ ^ 

^ Hdld: that on the unanimous verdict of the 
accused was entitled to be acquitted of 

f ^ was charged, 

and that order of acquittal must be deemed to 
include his^ acquittal for the offence of* grievous 
hurt m spite of the judge’s disagreement with 

offence, (2) that the judge had no power tO' 
by another jury under 
o ' 4 .?^^’ his acquittal barred 

another trial on the same facts, under S. 403 
\J^)> {Vivaha, /.) Emperor v. Abdul Wabtab 
Kamruddin. 46 Bom.L.R. 818 =A.r.R. 1945 
JtJom. 110. 

~ S' ZQ9—Duty of Judge in asking asses- 
sors opinion— -Conviction of accused on charges 
other than those with which they JM been 
charged. 

Di^er S. 309, Cr. P. Code, the Judge is 
Dound to ask the assessors to state their opi- 
charges on which the accused 
had been tried and if he does that, it is opea 
to him to^ pronounce his judgment. If the 
Judge decides to convict the accused under 
charges other than those with which they had 
been charged; it would no doubt be better for 
mm to put questions, to them and elicit their 
opmion, but his not doing so, put at its highest^ 
IS inere irregularity and cannot vitiate the 
convi^ion. {Malik, J.) Fattan v. Emperok. 
UL.R. (1945) A. 432=218 I.C. 372=18 R. 

A.L.W. 145=46 Cr.L.J. 495 
-1945 O.W.N. (H.C.) 138=1945 A. Cr. 
?*/7=1945 A.W.R. (H.C.) 145=1945 A., 
L.J. 141=A.I.R. 1945 All. 87. 

-Ss, 326 and 537 — Non-service of sum* 
momes on some of jurors— Effect on tiM, 
rS. 326, Cr. P. Code, contains no provision ^ 
me effect that a fresh summons must issue itt 
the case of any failure to effect service on the 
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jurors originally summoned. Where eighteen 
jurors were actually summoned, mere failure to 
effect service on some of the jurors against whom 
summonses were issued does not amount to a 
defect in the procedure sufficient to vitiate the 
trial. Even i’f it is a defect in the required pro- 
cedure, the defect is curable under S. 537, Cr. 

P. Code. (Edgley and Roxburgh, JJ.) Maha- 
BiR Singh v. Emperor. I.L.R. (1944) 2 Cal. 
287. 

Ss. 326 and 327 — Power of Assistant 

Sessions Judge to issue precept for summoning 
jurors — Case adjourned to next month — Fresh 
s^t of jurors — If to be summoned. 

It cannot be said that an Assistant Sessions 
Judge to whom the Sessions Judge has trans- 
ferred a case has no power to issue the precept 
for summoning jurors under S. 326, Cr. P. 
Code. The Assistant Sessions Judge has cer- 
tainly the powers conferred on the Court of 
Session under S. 327. If a set of jurors have 
been summoned by the Sessions Judge for a 
whole Session, it is still open to the presiding 
officer o'l any of the Courts holding Sessions to 
summon another set of jurors for a particular 
trial if it is not convenient or practicable for the 
trial to be held by jurors of the set summoned 
by the Sessions Judge under SI 326. It is not, 

'in practice, usual for the Sessions Judge to act 
under S. 326, summoning a single set of jurors 
to hear all the cases set down for hearing in a 
particular Session, but rather to summon one 
set of jurors for each trial that has to be held, 
and this is in accordance with and authorised by 
S. 327. When a case is being adjourned to the 
next month after the jurors have been sum- 
moned, an Assistant Sessions Judge has power 
under S. 327 to summon a fresh set o‘f jurors, 
if he thinks fit to do; but it is not imperative, 
though desirable. The trial cannot be challeng- 
ed as illegal on the ground that the Assistant 
Sessions Judge did not summon a fresh set of 
jurors. {Rowland, J.) Bakhori Gope v. 
Abdul Halim. 195 I.C. 107=7 B.R. 875= 
14 R.P. 84=1941 P.W.N. 255=22 Pat.L.T. 
327=A.I.R. 1941 Pat. 362. 

S. ZS7— Accomplice— Who is— Arsenic 

caused to he mixed in food through innocent 
girl of 13 years— Girl — If accomplice. 

An innocent person, d.g., a girl of 13 years, 
through whom the accused caused arsenic to be 
mixed in the food of his victim cannot be re- 
garded as an accomplice and the evidence of 
such a person cannot be rejected as being that 
tfr an accomplice. (Lahshmana Rao, J.) Public 
Prosecutor v. Ramanathan Pillai. 1941 M. 
W.N. 790=A.I.R. 1941 Mad. 832 (1). 

S. 337 — Procedure — Tender of pardon — 

If to he 'made personally by District Magistrate 
— Acceptance hy accused — What constitutes — 
Right to withdraw tender made and accepted. 

It is true that the grant of pardon under 
S . 337, Cr. P. Code, is conditional on the accused 
speaking the truth, but breach of this condition 
may involve a prosecution under S. 339, Cr. P. 
Code; it does not involve a withdrawal of a 
pardon already granted by the District Ma^s- 
trate. It is not necessary that the District 
Magistrate should himself personally tender 


pardon to an accused person; the tender may be 
in writing. When the accused has accepted the 
tender, S. 337 comes into operation. ,The accus- 
ed need not accept it in writing. If, as a result 
of the tender, he gives evidence, or even signifies 
his acceptance by making a statement, it ^is then 
not open to the District Magistrate to withdraw 
the pardon. It is not for the District Magis- 
trate to decide whether the approver who has 
accepted the tender of pardon has or has not 
given a true statement. It is for the Public 
Prosecutor, after the Sessions trial, under S. 339 
to give the necessary certificate before the ap- 
prover can be tried for the offence in respect of 
which the pardon was tendered. The fact that 
an accused, soon after the pardon is tendered, 
breaks a condition on which the tender is made, 
does not give the District Magistrate the right 
to withdraw the tender of pardon which has 
once been made and has been accepted. {Davis, 
C.J and O'Sullivan, J.) Emperor v. Imam 
Shah. I.L.R. (1944) Kar. 97=217 I.C. 177 
=17 R.S. 83=46 Cr.L.J. 218=A.I.R. 1944 
Sind 184. 

S. 337 — Scopd — Failure to record reasons 

for tender of pardon — If invalidates lawful 
tender. 

The fact that the District Magistrate does not 
record his reasons for tendering a pardon to an 
I accused does not invalidate a lawful tender of 
pardon. {Davis, C.J. and O'Sullivan, J.) Em- 
peror V. Imam Shah. I.L.R. (1944) Kar. 
97=217 I.C. 177=17 R.S. 83=46 Cr.LJ. 
218=A.I.R. 1944 Sind 184. 

S. 337 (2) (a) — Applicability— Special 

Magistrate under special Criminal Courts Ordi- 
nance — Right to continue trial of case after 
tender of pardon to an accused. See Special 
Criminal Courts Ordinance. (1944) 2 M.L. 
J. 156. 

yS. 337 (2-A ) — Person accepting pardon 

disclaiming knowledge of offence — Effect — Right 
of accused to trial by Sessions Court or High 
Cotirt 

In the course of his evidence, the person to 
whom pardon has been tendered may disclaim 
any connection with or knowledge of the offence, 
but this does not mean that the tender of pardon 
thereby ceases to be effectual. It may be that 
the witness by his evidence renders himsel'f 
liable to forfeiture of the pardon and to a subse- 
quent prosecution, but so far as the accused then 
being tried is concerned, his position and his 
right to trial by the Sessions Court or by the 
High Court are not dependent upon the nature 
of the evidence given by the person who has 
accepted the pardon. The words of S. 337 (1), 
Cr. P. Code, are that a pardon is tendered to 
a person “supposed”^ to have been directly of 
i indirectly concerned in or privy to the offence, 
and even if the supposition turns out to be ill- 
founded the operation of other clauses of the 
section will remain unaffected. {Davis, C.J. and 
Weston, J.) Dost Mahomed v. Emperor. I.L, 
R. (1942) Kar. 69=200 I.C. 728=15 R.S. 
1=43 Cr.L.J. 707=A.I.R. 1942 Sind 100. 

S. 337 (2-A) and (3)— Scope nd meanr 

ing of — Commitment of approver also for trial— > 
Legality. 
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S. 337 (2-A), Cr. P. Code, only means that 
■whenever an approver is examined, the magis- 
trate has no jurisdiction to proceed with the trial 
but must commit the accused persons on trial to 
the Court o£ Session. It does not mean that the 
approver should be committed to trial along with 
the accused persons. Hence where an approver 
is so committed for trial along with the accused 
it is illegal and in contravention of S. 337 (3) 
and should be quashed. {Ghulcam Hasan j I .) 
Emperor v. Jogeshwar. 204 I.C. 471=15 R. 
O. 380=1943 A. W.R. (C.C.) 2=1943 0. A. 
(C.C.) 2 (1)=1943 A.Cr.C. 23=44 Cr.L.J. 
279=1942 O.W.N. 811. 

-S. 337 {Z)— -'Custody’— If judicial or 


police custody. 

Speaking generally the word ‘custody in the 
Cr. P. Code, always means judicial custody, save 
only where the context clearly indicates either 
that it is police custody or that the magistrate 
has been given liberty to decide what the cus- 
tody shall be. Hence the custody rferred to in 
S. 337 (3), Cr. P. Code, must be taken to be 
jail or judicial custody and not police custody 
and the detention of the approver m police 
custody is illegal. (Yorke, J.) Dan Bahadur 
Singhs Emperor. I.L.R. (1943) All. 289= 
205 I.C. 89=15 R.A. 407=1943 A.Cr.C. 62 
c=40 Cr.L.J. 327=1943 A.L.W. 749=1943 
A.L.J. 16=1942 A. W.R. (H.C.) 401=A. 
I.R. 1943 All. 93. 

S . 338 — Pofwer of Asst. Sessions Judge to 

tender pardon. 

An Assistant Sessions Judge when conducting 
a trial by jury, is the Court which has jurisdic- 
tion under S. 338, Cr. P. Code,^ either to tender 
a pardon or to order the committing Magistrate 
or the District Magistrate to tender a pardon to 
an accused person. .{Lodge and Roxburgh, JJ.) 
IjTATXJliA Akanda V. Emperor. I.L.R. 
(1944) 1 Cal. 280=219 I.C. 285=18 R.C. 80 
c=46 Cr.L.J. 557=A.I.R. 1945 Cal. 42. 

-S . SZ9— Pardon— Breach of conditions— 

Duty of Court. 

When a pardon has been tendered, and the 
conditions on which it has been tendered have 
been broken, the matter is one of which the 
Court of Session should take very serious notice. 
’.(Meredith and Shearer, JJ.) Nawal ^shore 
Rax V. Emperor. 22 Pat. 27=206 I.C. 109= 
15 R.P. 342=44 Cr.L.J. 494=9 B.R. 251= 
A. I.R. 1943 Pat. 146. 

S . 339 (2) — ^Applicability— Confession 

recorded before tender of pardon — Admissi- 
bility. Cr. P. (jym, S. 164. I.L.R. 

(1943) Kar. 285. 

339 (2) and 164 — Approver’s^ state- 
'merit recorded on affirmation — Admissibility at 
subsequent trial against him. 

When an approver has been tendered a pardon 
imder S. 337 (1), Cr. P. C., and he has accept- 
ed the tender, his statement can be legally re- 
corded under S. 164 on affirmation. Such a 
statement will be admissible in evidence against 
him at a subsequent trial, after forfeiture of the 
pardon, for an offence in respect of which the 
pardon was tendered. (^Grille, CJ., Pollock and 
Puranik, JJ.) Rambharose Narbadaprasad v. 
Emperor. I.L.R. (1944) Nag. 274=212 LC. 
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44=16 R.N. 233=1944 N.L.J, 113=45 Or 
L.J. 673=A.I.R. 1944 Nag. 105 (F.B.) 

S. 339 (2)~Statement contemplated bv 

Hori Lal V. Emperor. Q.D 

Vol. I, Col. 2723.] I.L.R. (1941) Nag. 372.’ 

S. 341 — Applicability— Condition for— 

Accused deaf and dumb by birth — If renders 
section applicable. 

S. 341, Cr. P. Code, would clearly cover the 
case of a person who is deaf and dumb, but it 
cannot be said that because the accused is deaf 
and dumb by birth. S. 341, Cr. P. Code, neces- 
sarily applies to his case. Before S. 341 can be 
made applicable the Court must be satisfied that 
the accused cannot be made to understand the 
proceedings. JDavis, CJ. and Weston, J.) Isso 
Gaman Khoso V. Emperor. I.L.R. 1943 Kar 
326=209 I.C. 335=16 R.S. 103=45 Cr.L L 
138=A.I.R. 1943 Sind 237. 


S. 341 — Powers of High Court— Womm 

charged with murder — Accused becoming unable 
to hea/r towards end of sessions triaL-Judge 
unable fa question accused under S. 342, Cr. P, 
Code — Conviction supported by evidence and con- 
fession — Power of High Court to confirm. 

The accused, a woman, was charged with 
murder under S. 302, I. P. Code. Towards ffe 
end of the trial the Sessions Judge felt that she 
was unable to understand the proceedings as she 
was unable to hear the questions put to her under 
S. 342. She was represented by a vakil, and 
she followed the proceedings up to that stage 
and pleaded that the case was foisted on her. 
There was strong evidence of her guilt and 
there was besides a confession of the accused 
duly recorded on which the Sessions Judge based 
his conviction. 

Held, on reference under S. 341, Cr. P. Code, 
that no injustice had resulted from the fact that 
the Sessions Judge felt himself unable to ques- 
tion the accused further with regard to the evi- 
dence appearing against her, and therefore the 
conviction should be confirmed under S, 341, Cr, 
P. Code. (Lakshmana Rao and HorwUl, JJ.) 
Boya Palamma, In re. 192 I.C. 674=1940 
M.W.N. 1269=42 Cr.L.J. 315=13 R.M, 
590=52 L.W. 924=A.I,R. 1941 Mad, 225= 
(1941) 1 M.L.J. 20. 

S. 341 — Power to pass sentences under— 

power of trial Court — High Courfs powers— 
Discretion as to nature of order to\ be passed. 

So far as the trial Court is concerned, S. 341, 
Cr. P. Code, while it gives the power to con- 
vict, does not give the power to pass sentence 
The power to pass sentence is given to the High 
Court, Whether it should pass a sentence of 
imprisonment, or whether it should order the 
convicted person to be detained during his 
Majesty’s pleasure, is a matter within the dis- 
cretion of the High Court. Each case has to he 
dealt with upon its own merits and circumstances. 
(Davis, C.J. and Weston, J.) Isso Gaman 
Khoso v. Emperor. I.L.R. 1943 Kar. 32^ 
209 I.C. 335=16 R.S. 103=45 Cr.L.J. 138 
=A.I.R. 1943 Sind 237. 

S . 342 — ^Applicability — ^Additional evi- 
dence taken under S. 428. Nathu Singh 
Emperor, Q.D. 1936-40, Vol. I, Col. 2725d 
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I.L.R. (1942) Nag. 34=A.I.R. 1941 Nag. 

66 . 

S. 342 — Applicability — Summar>’ trial in 

summons case — Case under S. 22, Cattle Tres- 
pass Act. Emperor v. Kondiba Balaji. [See 

Q. D., 1936-’40, Vol. I, Col. 2725.] 13 R. D. 
153=42 Cr.L.J. 71. 

S . 342 — Compliance with — Duty of 

Courts. 

It is best that Courts should literally comply 
with the requirements of S. 342, Cr. P. Code, in 
view of the controversy which remains still in 
an unsettled state as to whether an incurable 
illegality results when the provisions of that 
section are not compelied with. {Pollock and 
Bohde, //.) Provincial Government, Central 
Provinces and Berar v. Gomaji Badri. I.L. ! 

R. (1944) Nag. 589=215 I.C. 265=17 R.N. 
53=46 Cr.L.J. 80=(1944) N.L.J. 174=A.I. 

R. 1944 Nag. 192. 

S . 342 — Courfs pozvcr to put questions 

to accused — Limits — Anszver to question impro- 
perly p^iit — If can be used against accused — Ques~ 
tion properly put and anszoered — Use of atiswer 
against accused tho{ugh such answer not strictly 
necessary, 

r£ there are no circumstances appearing against 
an accused person in the evidence, then unques- 
tionably the Court should not put to him any 
questions at all ; under S. 342, Cr. P. Code, the 
Court has to put questions for the purpose of 
enabling the accused to explain any circumstances 
appearing m evidence against him. Any state- 
ment made by an accused as a result of questions 
improperly put to him cannot therefore be taken 
into account against him. If there is a small 
piece of circumstantial evidence against the ac- 
cused, that is sufficient to justify the Court in 
putting questions to the accused, though such 
circumstantial evidence would not in itself be 
sufficient to warrant a conviction. If a question 
is properly put to an accused person and he 
chooses to make a statement which inculpates 
himself, there is no reason why his answer 
should not be taken into account because that 
answer is not strictly necessaiT for the explain- 
ing away of the circumstances appearing against 
him. His admission would be evidence against 
him. (Horwill /.) Sarabhayya v. Emperor.^ 
206 I.C. 604=16 R.M. 17=44 Cr.L.J. 541 
=56 L.W. 147=1943 M.W.N. 125=A.I.R. 
1943 Mad. 408=(1943) 1 M.L.T. 255. 

— S. 342 — Duty of Court — Accused filing 

written statement through pleader — Necessity for 
further questioning. 

It is no doubt the duty of a Magistrate under 

S. 342, Cr. P. Code, to question the accused 
generally on the case after the close of the 
prosecution ; but where the^ accused refuses to 
answer a question, the magistrate is not bound 
to go on asking questions, especially where the 
accused through his pleader files a written state- 
ment meeting the points of the prosecution. If 
the accused having heard the prosecution evi- 
dence and on being questioned by the Court under 
S, 342, Cr. P. Code, in general terms indicates 
his intention of leaving his defence to his legal 
adviser by filing a written statement the Court 
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is neither bound nor entitled to question him 
further. (Agarwala and Brough, //.) Satya- 
narayana V. Emperor. 22 Pat. 681=212 I.C. 
298=16 R.P. 313=25 P.L.T. 57=10 B.R. 
494=45 Cr.L.J. 624=A.I.R. 1944 Pat. 67. 

S. 342 — Duty of Court — Summarising the 

whole evidence and asking accused what he has 
to say — Propriety of. 

The object of questioning an accused by the 
Court under S. 342, Cr. P. Code, is to give the 
accused an opportunity of explaining the circum- 
stances that appear against him in the evidence. 
To summarise the whole evidence at length and 
then asking the accused what he has to say with 
regard to it would tend to defeat the object of 
S. 342 and would also be an abuse of the provi- 
sions of S. 342, Cr. P. Code. What the Court 
ought to do is to draw the attention of the 
accused to the salient features of the prosecu- 
tion case that seem to call for an explanation. 
(Horzvill and Bell, JI.) Duraiswami Koundan, 
In re. 1945 M.W.N. 730 (1)=58 L.W. 586 
=(1945) 2 M.L.J. 455. 

S. 342 — Non-compliance with — Effect — 

If vitiates trial— S. 537. EmpEror v. KondlbA 
Balaji. [See Q.D. 1936-'40, Vol. I, Col. 2732. J 
13 R.B. 153=42 Cr.L.J. 71. 

S. 342 — Non-compliance with provisions 

of — Interference with conviction — When justified. 

No omission to comply strictly with S. 343 
can render a conviction liable to be set aside 
unless it has in fact occasioned a failure of 
justice within the meaning of S, 537, Cr. P. 
Code. Prejudice to accused cannot be presumed. 
(Bennett, /.) Ram Udit v. Jagannath. 200 
I.C. 90=43 Cr.L.J. 503=14 R.O. 597= 
1942 A.W.R. (C.C.) 204=1942 O. W. N., 
303=1942 A.Cr.C. 91=1942 O.A. 216=A. 
I.R. 1942 Oudh 342. 

S. 342 — Omission to examine accused 

after charge — Effect on trial 
The omission to examine the accused after the 
examination of prosecution witness after fram- 
ing of the charge vitiates the trial and convic- 
tion of the accused. (Lakshmana Rao, /,)' 
Mahomed Abdul wahab v. Emperor. 199 I.C.i 
52=14 R.M. 552=43 Cr.L.J. 452=1941 M. 
W.N. 679 (1)=54 L.W. 249. 

S. 342 — Omission to examine accused 

after charge — Illegality. 

If no prosecution witnesses are either exa- 
mined or cross-examined after the framing of 
the charge, the omission to examine the accused 
again is not illegal. (Bhide, J.) Ghaus Maho- 
med V. Emperor. 197 I.C. 413=43 Cr.L.J. 
165=14 R.L. 250=43 P.L.R. 436=A.I.R. 
1941 Lah. 322. _ 

S. 342 — Omission to ■ examine accused 

after further examination of prosecution wit* 
nesses — Effect on trial and conviction — Defect — 
If curable — ^5. 537. 

Where a case, after being heard once, is sent 
to a Magistrate with higher powers, and the 
prosecution witnesses are re-summoned and fur- 
ther examined, the accused must be examined 
again under S. 342, Cr, P. C. Such exami- 
nation is imperative even though he may have 
been previously examined after the prosecution 
evidence that stood against him at that time. 
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Omission to examine the accused under S. 342 
after the further examination is an illegality 
which vitiates the trial and conviction. It is not 
a mere irregularity which can be cured by S. 537. 
(Pande, /.) Sitaram Gope v. Emperor. 222 
I.C. 388=(1945) P.W.N. 281. 

S. 342 — Omission to\ examination accused 

after further cross-examination of prosecution 
witnesses — Effect of. 

Where the accused was examined under S. 342, 
Cr. P. Code, after the witnesses for the prose- 
cution had been examined but was not examined 
again after some of them were re-called at his 
request and ’further cross-examined bj^ him after 
he had been called on for his defence. 

Held, that there had been no non-compliance 
with the provisions of S . 342, Cr , P . Code. 
XEdgley, /.) Girilal Mondal v. Emperor. 45 


-Questions to accused — Object of. 


C.W.N. 328. 

S. 342- . 

When the accused is questioned under S. 342, 
Cr. P. Code, it is generally expedient that he 
should have his attention drawn to circumstances 
which appear to strengthen the prosecution case 
against him, so that he may be expressly given 
an opportunity of explaining them. {Bennett 
and Ghulam Hasan, //.) Parmeshwar Din v. 
Emperor. 195 I.C. 630=1941 O.A. 689=1941 
O.L.E. 609=1941 A.W.R. (C.C.) 265= 
1941 A.L.W. 856=14 R.O. 110=42 Cr.L.J. 
758=1941 A.Cr.C. 198=1941 O.W.N. 981= 
A.I.R. 1941 Oudh 517. 

S. 342 — Questions to accused — Object of. 

Under S. 342, Cr. P. Code, the Court is 
empowered to put such questions to the accused 
as it considers necessary for the purpose of en- 
abling the accused to explain any circumstances 
appearing in the evidence against him. Where 
in a prosecution under R. 56 (4) of the De- 
fence of India Rules (1939), there is no evidence 
whatever regarding the existence of a proper 
order under the rule, with the contravention of 
which the accused is charged, the Court would 


be going beyond its authority if it puts a ques- 
tion to the accused as to whether he “contraven- 
ed the provisions of R. 56 of the Defence of 
India Rules by taking part in procession, etc.” 
\Varma and Reuben, fJ.) Kirti KTarain Singh 
V, Emperor. 23 Pat. 1=215 I.C. 268=17 R. 
P. 113=46 Cr.L.J. 86=11 B.R. 85=A.I.R. 
1944 Pat. 345. 

— — S. 342 — Questions under — Form and pur- 


pose. 

Under S. 342, Cr. P. Code, the questions to 
the accused should be put intelligently and not 
merely as a matter of form, so that the object 
of the Legislature that the accused may have 
the opportunity of giving such explanations, as 
he may desire, may be fulfilled. , {Malik, /.) 
Fattan V. Emperor. I.L.R. (1945) A. 432 
=218 I.C. 372=18 R.A. 17=1945 A.L.W, 
145=46 Cr.L.J. 495=1945 O.W.N. (H.C.) 
138=1945 A.Cr.C. 77=1945 A.W.R. (H. 
C.) 145=1945 A.L.J. 141=A.I.R. 1945 All. 
87. 


S. 342 — Questions under — Form of. 

342, Cr. P. C, does not intend that the 
Magistrate should question the accused on all 
points in the prosecution case nor does it permit 
the Magistrate to cross-examine the accused. 
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The Magistrate is not supposed to review 
prosecution case from the beginning to the end 
and to put one by one the points in the prosecu- 
tion case to the accused, and to question the 
accused upon them. The section refers to the 
Magistrate examining the accused generally upon 
the case, but this does not mean that the qu^ 
tions should be of a general nature. The ques- 
tions should refer generally to the case, but 
should relate to particular points in the case 
The general question “What have you to say 
about the prosecution case” does not satisfy the 
provisions of S. 342 (1), Cr. P. C. {Dms 
C.J.) Bhagwan Das v. Emperor. I. L p' 
(1942) Kar. 112=202 I.C. 206=43 Cr L T 
799=15 R.S. 33=A.I.R. 1942 Sind 102. 
S. 342 — Questions under — Form of. 

The whole object of enacting S 342, Cr. P. C. 
was that the attention of the accused should be 
drawn to the specific points in the charge and in 
the evidence on which the prosecution claims 
that the case is made out against the accused, so 
that he may be able to give such explanation 
as he desires to give. {Malik, /.) Makkhar-^? 
Emperor. I.L.R. (1945) A. 558=220 Lc’ 
432=1945 A.L.W. 248=1945 A.W.R. (h! 
C.) 156=1945 O.W.N. (H.C.) 227=1945 

A. Cr. C. 122=A.I.R. 1945 All. 81. 

S^. 342- — Scope — Accused examined after 

prosecution witnesses'^ examination in proceedings 
, under Ck VI 11 — Filing of^ written statement bj 
\ one accused — Others adopting same — Withdrawal 
of statement and filing of fresh statement repro- 
ducing original matter except objectionable mat- 
ter — Fresh examination — Necessity for. 

In proceedings under Ch, VIII, Cr. P. Code, 

I against three accused against whom orders under 
S. 112, Cr. P. Code, had been passed, the ac- 
cused were examined under S. 342 after the 
prosecution examination of the witnesses. The 
1st accused put in a written statement and the 
others merely^ relied on the written statement 
filed by the 1st. This written statement was 
withdrawn the next day as it was objected to by 
the Public Prosecutor on the ground that it 
contained scandalous matter, and another writ- 
ten statement signed by the 1st accused alont 
was substituted, which contained identically the 
same matter as the first except that the scandalous 
matter was omitted. It was contended that the 
accused^ should have been examined again under 
S. 342 in respect of the second written statement 
and that since they were not so examined, the 
proceedings were irregular. 

Held, that the omission to examine the accused 
again was no doubt a teclinical defect, but it W 
difficult to conceive that any possible prejudice 
had resulted therefrom. Since the second writ- 
ten statement was a reproduction of the original 
statement with the omission of the objectionable 
matter, it was certainly not necessary that the 
magistrate should again examine the accused 
under S. 342, Cr. P. Code and that the ir- 
regularity was very trivial. (Lobo and 
ton, fJ.) Emperor w. Rastjlbux. I. L. R* 
(1942) Kar. 252=205 I.C. 322=15 R. S* 
136=44 Cr.L.J. 378=A.I.R. 1942 Sind 122. 

'S . 342 — S co pe — Examination^ with regard 

to previous convictions— Permissibility, 
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S. 342, Cr. P. Code, only gives the power of 
questioning the accused for the express purpose 
of explaining facts which are already in evidence 
.against him. As 'facts relating to his previous 
convictions do not appear in evidence before the 
charge is framed, there is no legal warrant under 
S. 342 for the Magistrate to question the ac- 
cused with regard to them. {Monroe^ Blacker 
.and Ram Lall, JJ.) Emperor v, Daltp Singh. 

I. L.R. (1943) Lah. 477=45 P.L.R. 414= 
211 I.C. 283=43 Cr.L.J, 364=16 R.L. 211 
=A.I.R. 1944 Lah. 25 (F.B.). 

S. 342 — Scape — Failure to question ac- 
cused on vital point — Effect — Miscarriage of 
justice — If curable. 

The ’fact that an accused puts in a written 
statement does not absolve the Magistrate of the 
duty imposed upon him by S. 342. S. 342 must 
•operate whether the accused filed a written state- 
ment or not and the practice of filing a written 
statement should not be encouraged, as it tends 
to defeat the object of the section. Where the 
Magistrate has omitted to question the accused 
as required by S. 342 on a crucial point on 
which alone he has been convicted, merely rely- 
ing upon the omission by the accused of any 
explanation on that crucial point in his written 
statement the omission to question the accused 
on the crucial point under S. 342 amounts to a 
miscarriage of justice within S. 537. (Davis, C. 

J. ) Bhagwandas v. Emperor. I.L.R. (1942) 
Kar. 112=202 I.C. 206=43 Cr.L.J. 799=15 
R.S. 33=A.I.R. 1942 Sind 102. 

— - " S . 342 — Scope — Mandatory character — 

Duty of judge — Putting to accused whole prose- 
cution case without specific or detailed questions 
— Sufficiency. 

S. 342, Cr. P. Code, is designed to give accus- 
ed persons an opportunity to explain circum- 
stances appearing against them. Its provisions 
are mandaton'> and must be strictly complied 
with. Where the Court merely puts the whole 
case for the prosecution and asks him what he 
lias to say, that is not a compliance with the 
section. The circumstances must be specifically 
put to the accused and detailed questions must 
he put to him. Wlien that is not done the trial 
can only be regarded as incomplete. (M'ockett 
and Shahahuddin, JJ.) Sihekur^ In re. I.L. 

R. 1944 Mad. 304=211 I.C. 7=16 R.M. 493 
=45 Cr.L.J. 282=55 L.W. 546=1943 M.W. 
•N. 582=A.I.R. 1944 Mad. 42= (1943) 2 M. 
L.J. 389. 

S. 342 — Statement made in previous trial 

— 'Admissibility. 

A statement made by an accused person under 

S. 342, Cr. P. Code, in a previous trial can be 
admitted in evidence in a subsequent trial for 
the same offence, as the line Of defence taken 
hy him in the previous trial is a relevant fact. 
(Lodge and Pal, JJ.) Ayub Ali v. Emperor. 
200 I.C. 328=15 R.C. 64=43 Cr.L.J. 693= 
74 C.L.J. 547=A.I.R. 1942 Cal. 277. 

S. 342 — Stafe^nent of accused — Use of — 

Statement both exculpatory and inculpatory. 

The proposition that the Court is not entitled 
to reject the exculpatory statement and take the 
inculpatory statement of the accused into account 
and that it diouM be considered as a whole, can 
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only apply to cases where there is no other evi- 
dence or reliable evidence on the record in order 
to establish the accused’s guilt. If, on the other 
hand, there is evidence on the record which gives 
credible account of the happenings or circumstan- 
ces which prima facie establish his guilt, the ac- 
cused has got to be called upon to meet the case 
which must be decided against him, if it is un- 
rebutted, or remains unproved in cases where 
the onus has been cast on him by law. 
(Abdur Rahman and Munir, JJ.) Em- 
peror V. Muzaffar Hussain. 212 I. C. 
440=17 R.L. 29=45 Cr.L.J. 634=45 P.L.R. 
393=A.I.R. 1944 Lah. 97, 

Ss. 342, 364 and 533 — Statement of ac- 
cused — When may be taken — Failure to record 
as question and answer — Defect, if curable. 

Under S. 342, Cr. P. C, it is open to a Ma- 
gistrate to take the statement o’f the accused at 
any stage of the proceedings and without a pre- 
vious warning to him. The failure to record 
it as a question and answer as required by S. 
364 is a defect which is covered by S. 533, Cr* 
P. C. (Teja Singh and Bhandari, JJ.) Sul- 
tan z;. Emperor. 47 P.L.R. 11=A.I.R. 1945 
Lah. 91. 

S. 342 — Statement under — If can be used 

as evidence against accused. 

A statement by an accused under S. 342, Cr. 
P. Code, may be treated as evidence against 
him. Such a statement has no less^ probative 
value than any other “matter including sworn 
testimony.” (Lobo, A.C.J. and Thadani, /.)' 
Mahambu V. Emperor. I.L.R. (1944) Kar. 
444=219 I.C. 419=18 R.S. 50=46 Cr.L.J. 
614=A.I.R. 1945 Sind 42. 

S . 342 — Statement of accused amounting 

to confession — Sufficiency for conviction. 

The words “taken into consideration” in S. 342 
(3), Cr. P. C, are very wide. If the accused’s 
statement recorded under S. 342 amounts to a 
confession of the offence charged or some other 
offence covered by the charge and it is true and 
voluntary, it is sufficient for a conviction. It 
does not stand on any different ’footing from a 
conf-ession recorded under the provisions of 
3. 164, Cr. P. Code, or to an extra-judicial 
confession. (Davis, C. J. and O^SuIUvan, J.)\ 
Varand V. Emperor. I.L.R. (1944) Kar. 114 
=215 I.C. 172=17 R.S. 44=46 Cr.L.J. 19 
=A.I.R. 1944 Sind 137. 

S. 344 — Adjournment at instance of 

absent accused — Order for costs — If can be 
made. 

Under S, 344, Cr. P. Code, the Court has, no 
doubt, power to pass an order for costs while 
adjourning a case. But where the accused on 
whose application the adjournment is granted is 
himself absent no order for costs can be made, 
as the Court is bound to adjourn the case and 
has no power to re’fuse the adjournment. *(Hen- 
derson, J.) Ichab Sheikh v, Khirode Kumar 
Ghosh. 48 C.W.N. 684. 

S. 344 — Adjournment sine die — Legality 

of order. 

S, 344, Cr. P. Code, does not provide for an 
indefinite adjournment of a case. An order 
adjourning a case sine die is, therefore, illegal. 
(Derbyshire, C.J. and Bartley, J.) Emperor v. 
Ebrahim. I.L.R. (1941) 2 Cal. 281=45 C.i 
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W.M. 768=199 I.C. 269=43 Cr.L.J. 539= 
14 R.C. 554=A.I.R. 1942 Cal. 219. 

— S. 344 — Adjournment sine die — Legality 

— Adjournment granted for giving complainant 
opportunity to collect evidence — Magistrate 
directing police investigation — If proper. 

There is no warrant in the Cr. P. Code, for 
an adjournment of the hearing of a case sine die. 
It is no doubt open under S. 344, Cr. P. Code, 
to a Magistrate to adjourn the enquiry to a 
given date for any reasonable cause which may 
no doubt cover a case in which he considers that 
the complainant should be given an opportunity 
to collect evidence; but under such circumstances 
it will be 'for the complainant to take such action 
and not for the Magistrate to direct the com- 
plainant to go to the police or to direct the 
police to start a separate investigation. An 
adjournment for such a purpose should however 
only be sparingly granted, and will not affect 
the Magistrate’s duty to proceed with the hear- 
ing according to law, after the adjournment 
(Young, C.J. and Sale, J.) Kehr Singh v. 
Kjrpal Kaur. I.L.R. (1943) Lah. 726=202 

I. C. 609=15 R.L. 154=43 Cr.L.J. 865=44 
P.L.R. 401=A.I.R. 1942 Lah. 256. 

S. 344 — Adjournment sine die — Legality 

of ^ order — Rcqtiest by Prosecuting Inspector for 
adjournment for obtaining Government orders — 
Duty of Magistrate. 

Per Derbyshire, C./.— Under S. 344, Cr. P. 
Code, the Magistrate can adjourn an enquiry or 
trial until such time as he considers reasonable. 
He cannot adjourn a case sine, die on the request 
of a Prosecuting Inspector for a definite period 
of adjournment to enable him to obtain orders 
from the Government regarding the prosecution 
of the case. 

Henderson, J. — The Magistrate should prose- 
cute the matter further to discover why it is 
that the police are unwilling to go on with the 
case. Unless they are able to produce some 
reasonable excuse he should insist that the trial 
should go on. (Derbyshire, C.J. and Henderson, 

J. ) Emperor v. Rahamatali. 45 C.W.N. 


S. 344^Coj“f.y of adjournment — Accused's 

right to — Adjournment necessitated by courfs 
negligence. 


Where an adjournment of a sessions trial is 
necessitated by the unnecessary delay on the part 
nt. Court in sending articles to 

tne ^hemical Examiner or the Imperial Sero- 
logist, costs may properly be awarded to the 
a^sed under 8 344, Cr. P. Code. (Pollock 

669=220 I.C. 

177-1945 N.L.J. 230=A.I.R. 1945 Nag. 


.. reasonable, cause 

tendency of ctvil suit— If ground for stav 
tnmmal proceedings— Principle to he followed 
■ases utmost importance that crimi 

n?it il brought to a speedy terminat 

crimmal proceedu 
hould be adjourned indefinitely until the de 
ton ox a pending Civil suit. The correct or 
IP e is that unless the finding of a Civil Coi 
lU dispose of that point arising in the crimii 
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case the Magistrate trying the latter case should 
not exercise his discretion in favour of an ad- 
journmnt of the proceedings pending before him 
for the purpose of enabling him to have the 
benefit of the finding of the Civil Court. (Lobo 
A.C.f. and Thadani, J.) Mansharam v 
PEROR. I.L.R. (1944) Kar. 392=218 I c' 
280=18 R.S. 10=46 Cr.L.J. 437=A I F 
1945 Sind 32. 

S. 344 — Applicability — Adjournment 

under S. 526 (8) on accused intimating intention 
to move for iransfer-^Power of Magistrate toi 
order payment of costs of the day to prosecution. 

Where a party to a criminal proceeding h 
desirous of moving the High Court for transfer, 
all that he has to do is to intimate to the Court 
his intention to move the High Court for 
transfer. ^ It is the duty of the Court to fix a 
day within which the applicant will have to move 
the High Court and also the security which the 
applicant will have to 'furnish. On the appli- 
cant’s compliance, the Court has simply to grant 
an adjournment; but in doing so the adjourn- 
ment is granted not under S. 344, Cr. P. Code,, 
but under S. 526 (8) which leaves the Court no- 
option. The Court has no jurisdiction to order 
pa 3 Tnent of costs of the day to the prosecution. 
(Horwill, J.) Venkatarama Chetti, In re. 
I.L.R. (1942) Mad. 661=199 I.C. 54=14 

R. M. 522=43 Cr.L.J. 454=1942 M.W.N. 
384=54 L.W. 632=A.I.R. 1942 Mad. 178= 
(1941) 2 M.L.J. 854. 

— S. ■ 344 — Powers of magistrate — Stay of 

trial — Grounds — Pendency of civil suit in supe^ 
nor Court — If sufficient — Order from superior 
Court — If necessary. 

Under S. 344, Cr. P. Code, a magistrate trying 
a criminal case has himself jurisdiction to ad- 
journ the trial before him for any reasonable 
cause; the pendency of a civil suit between the 
parties, in which an issue is to be tried identical 
with one arising in the criminal case is a reason- 
able cause. The fact that the civil suit is pend- 
ing in the Chief Court does not deprive the 
magistrate _ of his power to stay the trial until 
an order is made for stay by the Chief Court 
(Weston and Tyabji, If.) Moti Ram v. Em- 
peror. I.L.R. (1942) Kar. 193=204 I.C. 
252=15 R.S. 92=44 Cr.L.J. 167=A.I.R- 
1943 Sind 10. 

Ss.^ 344, 439 and 561-A--vS‘#<jy under 

S. 344 — Discretioiiary — Revision. 

Chief Court has power to interfere with an 
order under S. 344, Cr. P. Code, whether under 
a 439 or S. 561-A, Cr. P. Code. The question 
of stay of proceedings under S. 344 is 2 . matter 
of discretion and interference might be justified 
onl 3 ’' if it has been exercised unwisely. (Bennett, 
/.) Shatrunjaya Singh v. Saxena. 18^ 
Luck. 419=204 I.C. 265=15 R.O. 320=44 
Cr.L.J. 169=6 F.L.J. (H.C.) 33=1942 0. 
W.N. 496=1942 O.A. 395=1942 A.W.R. 
(C.C.) 315=A.I.R. 1943 Oudh 184. 

; — S. S^^rr^Complaint or police report rnef^ 
Honing offence under S. 448 read with 5*. HJ, 
7. P. Code — Facts disclosing offence under Ss. 143 
under S. 448, but refusing offence under S. 14S 
andi 117, P. — Order allowing offenff: 
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to he compounded — Legality — ^5". 117 — If includes 
S. 143 — Complaint — Construction, 

It cannot be laid down as a general proposi- 
tion of law that an offence of abetment under 
S. 117, 1. P. Code, necessarily^ involves the 
offence of unlawful assembly under S. 143, I. P. 
Code. It is not correct to say that because. 
S. 117 applies to the abetment of an offence, an 
offence under S. 143 necessarily or automatically 
follows. Nor is the mere mention of certain 
sections in a police report or a complaint con- 
clusive of the matter, as to what offences are 
committed. If upon the facts alleged on the 
first information report, a Magistrate has reason 
to believe that an offence under S. 143, I. P. 
Code, has been committed, it matters not what 
figures or what labels the first information or 
the complaint attaches to the facts; it is for the 
Magistrate to decide upon the facts alleged what 
is the oft'ence alleged and what section of the 
Penal Code is the appropriate section. It is not 
for the first informant or the complainant, of a 
complaint is made to determine the offence or 
the jurisdiction of the Court. The police report 
or challan against several persons referred to 
S. 448 read with S. 117, I. P. Code, but the 
facts alleged in the first information report dis- 
closed an offence under S. 143, LP. Code, read 
with 3. 117, 1. P. Code, there being allegations 
of an unlawful assembly^ having been formed to 
take unlawful possession of Government pro- 
perty, and jathas being arranged to be sent to 
make unlawful and unauthorized entry^ The 
Magistrate allowed the offence under S. 448 
read with S. 117 to be compounded, but refused 
to allow the offence under S. 143 read with 
S. 117 to be compounded, as he was of opinion 
that the facts disclosed also an oftenoe under 
S. 143, read wfith S. 117. He also held that 
S, 117 necessarily^ included S. 143. 

^Held, in revision, (1) that the Magistrate was 
correct in refusing the offence under S. 143 read 
with S. 117, I. P. Code, to be compounded, as 
the offence under S. 143 was not compoundable. 
The offence under S. 143' being an offence which 
directly affected the public peace and not merely 
those immediately involved, and the conclusion 
of a criminal trial concerning such an offence was 
something more than an .agreement between indi- 
viduals; (2) that the magistrate was not correct 
in holding that S. 117 necessarily included S. 143, 
1. P. Code. {Davis, C.J. and Weston, J.) Agha 
Nazaeali Sultan v. Emperor. I.L.R. (1941) 
Kar. 352=196 I.C. 751=43 Cr.L.J. 68=14 
R.S. 83=A.I.R. 1941 Sind 186. 

— S. 345 — N on-camp oundable case — Appli- 

cation to consign hosed on misconception — Power 
of Magistrate to revive. 

^ Where owing to a misconception an applica- 
tion is made to consign to the record, a non- 
cornpoundable case the Magistrate is entitled to 
revive it on application by the party misled. 
{Ghulam Hasan, J.) Ramcharan v. Emperor. 
195 I.C. 488=1941 A.L.W. 769=1941 O.W. 
N. 869=1941 O.L.R. 591=14 R.O. 98=1941 
A.W.R. (C.C.) 243=42 Cr.L.J. 746=1941 
A.Cr.C. 182=1941 O.A. 565=A.I.R. 1941 
Oudh 510. 

— S. 345 — Striking on the ear with a knife 

Q. D. 1-114 


CR. P. CODE (1898), S. 345. 

—Pmnission to compound should not he granted. 

Any^ one who strikes at the ear of another 
with a knife must in reality^ be held to be strik- 
ing at his head as it is not possible during __the 
course of a fight to attempt to strike with sa'fety 
and accuracy at such a small object as the ean 
Courts ought to do all in their power to dis- 
courage persons from making use of murderous 
weapons in such assaults and persons using them 
should not receive lenient treatment. Such an 
offence cannot be allowed to be compounded. 
{Davies.^LALciiAND v. Crown. 1945 A.M. 
L.J. 23. 

S. 345 (1) — Applicahilify and Scope — 

Several accused inchiding “young person ^' — 
Latter comidered liable to be dealt with under 
Madras Children Act — Procedure — Conviction of 
all and reference of young person alone to 
superior M agistrate — Pro priety. 

There is nothing in the Cr. P. Code or in the 
Madras Children Act which places a case in 
which there are several accused and one of them 
is a child or youthful person outside the provi- 
sions of S. 349, Cr. P. Code. Three persons, 
one of whom was a “young person” within the 
meaning of the Madras Children Act, were ac- 
cused be’fore a Stationary Sub-Magistrate with, 
an offence punishable under S. 355, I. P. Code. 
The Magistrate found all the accused guilty and 
sentenced each of them to a fine of Rs. 40. He 
considered that the accused who was a “young 
person” should be dealt with under the Children 
Act and so referred the case so far as that 
accused was concerned to the Joint Magistrate* 

Held, that the case fell under S. 345 (1), 
Cr. P. Code, and therefore the Sub-Magistrate 
could not convict any of the accused, but was 
required to send all the accused to the Joint 
Magistrate. (Leach, CJ. and Shahabuddin, //.) 
SuBBAi Gounban In re, I.L.R. (1945) Mad. 
594=1945 M.W.N. 182=58 L.W. 96= (1945) 
1 M.L.J. 241. 

S. 345 (2) — Offence of cheating — Clerk 

of Court receiving money saying he would bribe 
judge — Sanction to compound — If can he given. 

Where the allegation is tliat the accused who 
is a clerk of the Court cheated the complainant 
by inducing him to pay a sum of money stating 
that he (accused) would hand it over to the 
judge in charge of the complainanfs case as a 
bribe, it is a matter of very grave public con- 
cern, and sanction should not be accorded by 
Court to compound the offence. {Bose and 
Hemeon, JJ.) Provincial Government, C P* 
and Berar V. Bipin Singh. I.L.R. (1945> 
Nag. 505=221 I.C. 208=1945 N.L.J. 7=A.. 
I.R. 1945 Nag. 104. 

Ss. 345 (2) and 417 — Order sanctioning 

composition of offence — Appeal, if lies. 

Under SI 417, Cr. P. Code, an appeal by ther 
Provincial Government lies from an order ac- 
cording sanction under S. 345 (2), Cr. P. Code^ 
to the compounding of an offence. The force 
of the wmrds “shall have the effect of an ac- 
quittal” in S. 345 (6) is that S. 417 and all 
other sections relating to appeal are automati- 
cally brought into operation. {Bose and Hemeon, 
JJ.y Provincial Government, C. P. and Berar 
V, Bipin Singh. I.L.R. (1945) Nag. 505= 
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221 I.C. 208=1945 N.L.J. 7=A.I,R. 1945 
Nag. 104, 

S. 345 (5) — Applicability^ — Offence mider 

S. 345 (1) — Refusal of application to compound 
on ground of offence falling under S. 345 (2) — 
Canviction^Appeal — A ppellate Court finding 
offence falling under S. 345 (1) while writing 
judgment — Power to allow compounding — Proce- 
dure. 

S. 345 (5), Cr. P. Code, applies not only to 
an offence under Cl. (1) but also to an offence 
under Cl. (2) of S. 345; the sub-section applies 
to all offences which may be compounded under 
the section. Where an application to compound 
an offence is rejected on the ground that the 
offence fell under Si. 345 (2), and in appeal from 
conviction the appellate Court, while writing its 
judgment, finds that the offence is one falling 
under S. 345 (1), it can consider an application 
for compounding and then pass an order allow- 
ing the offence to be compounded and the conse- 
quential order of acquittal. (Davis, CJ. and 
Weston, /.) Akan Sabzali v. Emperor. I.L. 

(1941) Kar. 429=197 I.C. 868=14 R.S. 
129=43 Cr.L.J. 293=A.I,R. 1941 Sind 216. 
— — S. 345 (6) — Applicability — Panchayat — 

If hound to accept compromise — Bihar and Orissa 
Village Administration Act, S. 76 — Scope — One 
party resiling from compromise — Procedure. 

S. 345 (6) of the Cr. P. Code, does not apply 
to a Panchayat under the Bihar and Orissa 
Village Administration Act. There is no provi- 
’sion in the latter Act similar to S. 345 (6). 
S. 76 of the Act merely enables a panchayat to 
accept a compromise and decide the case accord- 
ingly. But a panchayat is not bound to do so. 
In a case where one of the parties resiles from 
the compromise, the panchayat would be exer- 
cising a wise discretion in not acting on the 
•compromise. (Agarwala, /.), Goni Mahtoit v. 
Emperor. 193 I.C. 491=7 B.R. 606=13 R. 
P. 614=42 Cr.L.J. 434=1940 P.W.N. 973 
=A.I .R. 1941 Pat. 169. 

S. 345 (6), Penal Code, Ss. 323, 392 

and 452 — Consignment to record of complaint 
under Ss. 392 and 452, L P. Code — Revival — Con- 
mction under S. 323, I. P. Code — Legality. 

Where owing to a misconception an application 
is made to consign to the record a complaint 
under Ss. 392 and 452, I, P. Code, and it was 
so consigned but later on revived on the appli- 
cation of the party misled, it is open to the 
Court to convict the accused under S. 323, I. P. 
Code, if the necessary facts are established. 
%Ghulam Hasan, I.) Ram Charan v. Em- 
peror. 195 I.C. 488=1941 A, L.W. 769=1941 

0. W.N. 869=1941 O.L.R. 591=14 R.O. 
'98=1941 A.W.R. (C.C.) 243=42 Cr.L.J. 
746=1941 A.Cr.C. 182=1941 O.A. 565=A. 

1. R. 1941 Oudh 510. 

S. 346 — Case submitted under — De novo 

irial — Duty of Magistrate to hold. 

If a case is submitted by a Magistrate to the 
District Magistrate under S. 346, Cr. P. Code, 
the District Magistrate or the Magistrate to 
whom the case has been assigned by him is 
hound to hold a de novo trial. A conviction 
partly recorded by the Magis- 
w tried the case, and partly 
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recorded by the^ Magistrate to whom the case 
was sent for trial under the section is illegal 
(Teh Chand, /.) Cura v. Emperor. 203 I o' 
178=43 Cr.L.J. 925=44 P.L.R. 455=15 P* 
L. 185=A.I.R. 1943 Lah. 27. 

S. 346 (1)— Applicability— Complamt filed 

before Magistrate wiihoiu jurisdiction — Objection 
— Procedure. 

The accused was prosecuted for making a 
false allegation against a Taluk office clerk that 
he demanded a bribe. The Collector who was 
the superior of the clerk ordered the Revenue 
Divisional Officer to file a complaint against the 
clerk. During the trial the accused raised two 
objections; (1) that the Collector should have 
himself filed the complaint and had no power to 
delegate his right to the Revenue Division^ 
Officer, and (2), that the complaint ought to be 
filed before the Magistrate having jurisdiction 
at the place where the Collector received the 
letter containing the false allegation. The 
Magistrate forwarded the papers to his imme- 
diate superior under S. 364 (1), Cr. P. Code, 

Held, that both the objections were correct, 
but the proper procedure was to return the com- 
plaint for presentation to the Magistrate having 
jurisdiction and not to forward the papers to 
the Superior Magistrate. (Honmll, J,) Dis- 
trict Magistrate of Cuddappah v. Syed Abdul 
Kareem. 208 I.C. 400=16 R.M. 257=44 Cr. 
L.J, 776=1943 M.W.N. 335=A.I.R. 1943 
Mad. 526=(1943) 1 M.L.J. 467. 

S. 346 (2) — Superior Magistrate— Ro 

power to revise view of referring Magistrate and 
send case back to him. 

A superior Magistrate to whom a case is sub- 
mitted under S. 346 (1) of the Cr. P. Code, is 
empowered under S. 346 (2) to — (1) try the 
case himself, if the offence can be tried by him 
or (2) refer it to any Magistrate subordinate to 
him having jurisdiction or (3) commit the accus- 
ed for trial. He cannot revise the opinion of the 
subordinate Magistrate who has submitted the 
case and refer the case back to that very Magis- 
trate. The superior Magistrate acting under S. 
346, is not a revising or appellate authority. He 
must assume the case presented in the report 
submitted to him as correct for the purpose of 
dealing with it under S . 346 (2) . “Any Magis- 
trate subordinate to him” in S. 346 (2) means a 
Magistrate other than the one who made the 
reference or report, and competent to deal witb 
the case as submitted, (^Broomfield and WaS‘ 
soodew, //.)’ Haidarsha Lalsha v. Dhonbu 
Abaji. I.L.R. (1942) Bom. 198=199 I.C. 
351=14 R.B,. 381=43 Cr.L.J. 562=44 Bom. 
L.R. 53=A.I.R. 1942 Bom. 84. 

Ss. 347 and 288— Commitment to Ses- 
sions in warrant case — Magistrate, if required to 
start proceedings de novo — Statements recorded 
prior to commitment — If can be used as substan- 
tive evidence. Fazal v. Emperor. [See Q.B.» 
1936-’40, Vol. I, Col, 2739.] 42 Cr.L.J. 29. 
— S. 347 — Scope — If controlled by S. 

Case and counter-case — Case committed to S^- 
sions — Counter case triable by Magistrate--4t 
may also be committed. S. 347, Cr. P. u-* 
is not controlled or limited by the narrow 
visions, of S. 254 of the Code. Though ordi- 
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narily it is desirable that a Magistrate should try 
a case which he is competent to try and which 
he can adequately punish, where a case has been 
rightly committed to the court of session the 
balance of advantage is in the trial by the Ses- 
sions Court of the counter case as well, notwith- 
standing the fact that it is one which the Magis- 
trate himself is empowered to try and which he 
can adequately punish. (Davies, CJ.) Emperor 
V, Ghulam Hussain. I.L.R. (1943) Kar. 
90=207 I.C. 272=16 R.S, 28=44 Cr. L. J. 
631=A.I.R. 1943 Sind 112. 

— — Ss, 348 and 349 — Applicability — Trial of 
old offender by Sub-Magistrate — Finding of guilty 
— Magistrate holding that accused deserves hea- 
vier punishment than he loas competent to award 
— Proper procedure, 

A Sub-Magistrate who tried a case under S. 
457, 380 or 411, I. P. Code, and being of opinion 
that the accused who was guilty under S. 411, 
I. P. Code, ought to receive a more severe 
punishment than he was competent to inflict as 
he was an old offender, submitted the case to 
the Sub-Divisional Magistrate under S. 349, I. 
P. Code. The latter acquitted the accused after 
a perusal of the record. 

Held, on a reference by the Sessions Judge, 
that the Sub-Magistrate should have committed 
the accused to the Court of Session under S. 348, 
I. P. Code, and the irregularity could have been 
cured by the Sub-Divisional Magistrate b}*' a 
reference to the District Magistrate under R. 97 
of the Criminal Rules of Practice. (Lakshmana 
Rao, /.). Sheikh Mastan Sahib v. Emperor. 
1941 M.W.N. 524=A.I.R. 1941 Mad. 748. 

Ss. 348 and 349 — Joint trial of four ac- 
cused of zvhom one zvas an old offender convict- 
ed for an offence under Ch, XVII of the L P. 
Code — All found guilty — Magistrate sending 
papers to sub -Divisional Magistrate under S. 349 
as he could not award proper sentence on the 
old offender — Legality — Proper procedure — Juris- 
diction of the sub-Divisional Magistrate to try 
and acquit all the accused. 

Four accused were jointly tried by a sub- 
Magistrate for offences punishable under S. 380, 
I. P. Code, so far as accused 1 and 2 were con- 
cerned and for offences punishable under Ss. 410 
and 411 of the I. P. Code, so far as accused 3 
and 4 were concerned in respect of the same 
articles and found guilty. As the first accused 
was an old offender who had been convicted for 
an offence under Ch. XVII of the I. P. Code, 
the sub-Magistrate sent the papers to the sub- 
Divisional Magistrate under S. 349, Cr. P. Code, 
who acquitted all the accused. On an appeal 
against the acquittal, 

Held, that the sub-Divisional Magistrate had 
no jurisdiction to try the case and acquit the 
accused inasmuch as the sub-Magistrate ought 
to have committed the accused to sessions under 
S. 348 of the Cr. P. Code, if he thought that 
he could not pass adequate sentence and should 
not have taken action under S. 349, Cr. P. Code. 
The sub-Divisional Magistrate could have juris- 
diction to acquit the accused only if the papers 
could have been sent to him under S. 349. 
(Kuppuswami Aiyar, J.) Public Prosecutor v. 
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Sheik Masoom. 1946 M.W.N. 7=(1945) 2 
M.L.J. 576. 

S. 349 — Judgment in case referred under 

— Contents of— Duty of Magistrate hearing case 
after reference. 

Where a case is referred to a superior Magis- 
trate under S. 349, Cr. P. Code, the case after 
the reference is a continuation of the original 
trial, and the Magistrate to whom it has been 
referred is bound to hear arguments from the 
pleaders present and to write a judgment, giving 
his reasons for his order as in an ordinary calen- 
dar case tried entirely by him. It is not suffi- 
cient for him to embody the referring Magis- 
trate's order and to convict the accused. That 
is not a proper judgment. (Horwill, J.) Pebda 
Kambi Reddy^ In re. 207 I.C. 58=16 R.M. 
68=56 L.W. 251=44 Cr.L.J. 573=1943 M. 
W.N. 148 (2)=A.I.R. 1943 Mad. 345= 

(1943) 1 M.L.J. 248. 

; — Ss. 349 (1) and (2) — Sub-Magistrate 

finding accused guilty and sub^nitting proceedings 
to Stcb-divisional Magistrate on ground that order 
under S. 106, Cr. P. Code, was necessary — 
Superior Magistrate — If can say that such order 
was unnecessary and send case hack. 

A Sub-Magistrate found an accused guilty of 
an offence under S. 324, I. P. Code, but as he 
thought that an order under S. 106, Cr. P. 
Code, had to be passed against him and he him- 
self had no power to do so, he submitted the 
proceedings and forwarded the accused to the 
Sub-divisional Magistrate under S. 349 (1), Cr. 
P. Code. 

Held, that the Sub-divisional Magistrate had 
no power to send the case back saying that order 
under S. 106 was unnecessary but was bound 
to dispose of the case himself under S. 349 (2), 
Cr. P. Code, though he was not obliged to 
pass an order under S. 106, Cr. P. Code. (Hor- 
will, J.) Sudalamabakudamban, In re. 199 
I.C. 50=14 R.M. 549=55 L.W. 40 (1)=1942 
M.W.N. 124 (2)=43 Cr.L.J. 457=A.I.R. 
1942 Mad. 281 (2)=(1942) 1 M.L.J. 48. 

S. 349 (I-A) — Applicability — Procedure 

under S. 562 — Power of Magistrate to sentence 
some of the accused and to refer others to supe- 
rior Magistrate. 

There is a fundamental difference between the 
position of accused persons dealt with under S. 
349 and Si 562, Cr. P. Code. Under the former 
section, the accused are sent by the Court to a 
superior magistrate with an expression of the 
Courf s opinion that they are guilty and it is then 
the duty of the superior Magistrate to pass judg- 
ment upon them according to law. Under S. 
562, the accused persons come before superior 
Magistrate as convicted persons and he has no 
other option but to proceed under S. 380 and 
pass sentences upon them in accordance with his 
powers. S. 349 (1-A) has no application to the 
procedure^ under S. 562. It is therefore open 
to a Magistrate to sentence some of the accused 
and refer the remainder of the accused for the 
application of S. 562, Cr. P. Code. (Byers, /.) 
Piramanayaga Panbaram V. Emperor. 206 I. 
C. 577=16 R.M. 64=44 Cr.L.J. 568=56 L. 
W. 69=1943 M.W.N. 60 (1)=A.I.R. 1943 
Mad. 390=(1943) 1 M.L.J. 126. 
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-S. 349 (1-A) — Scope — Mandatory — Duty 


of Magistrate to send all the accused to\ superior 
Magistrate — One of two accused a juvenile to he 
dealt %mth under Madras Children Act — Magis- , 
irate sending latter alone to superior Magistrate, 
and passing sentence on other — Legality, | 

Where on a trial of two persons on charges I 
under Ss. 454 and 380, I. P. Code, a Sub-Magis- i 
trate finds both the accused guilty, but he is not i 
empowered to deal with one of them as he is ' 
juvenile who has to be dealt with under S. 5 (1) 
of the Madras Cliildren Act (IV of 1920), it is 
his duty to send both the accused to the Sub- 
Divisional Magistrate under S. 349 (1-A), Cr. 
P. Code. He has no jurisdiction to send the 
juvenile offender alone and pass sentence on the 
other. (Lakskmana Rao, /.) Emperor v. Mo- 
TTAYYAN. 1941 M.W.N. 768. 

• ; — S. 350 — Application for de-novo trial — 

Option of Magistrate. 

A Magistrate to whom an application for a de 
novo trial is made, may at his option refuse to 
recommence the trial, and permit the accused un- 
der S. '350 (1), proviso, {a) Cr. P. Code, only 
to resummon and rehear the prosecution wit- 
nesses. {Hemeon, /.) Mahmudkhan v. Em- 
peror. I.L.R, (1945) Nag. 419=1945 N.L. 
J. 122=A.I.R. 1945 Nag. 127. 

S. 350 — Object and scope of — Trial de 

novo by successor — Cross-examination on commis- 
sion of witness examined on commission in pre- 
vious proceedings — Propriety. Sukhramdas v. 
Emperor. [Sed Q.D., 1936-MO, Vol. I, Col. 
3336.] 191 I.C. 127=13 R.S, 128=42 Cr.L. 
J. 80. 

S. 350 — Passing order or judgment after 

handing over charge to successor — Pronouncing 
of order hy successor — Legality. 

Where a Magistrate who has heard the case 
is transferred and hands over charge to his 
successor before passing any order or judgment, 
he cannot thereafter write the order or judg- 
ment and have it pronounced by his successor, 
as he had ceased to have jurisdiction to deal 
with the case. S. 350 does not authorise the 
successor in office to pronounce the order passed 
by his predecessor in office. {Niyog% J.) Em- 
peror V. Phulchand. 1942 N.L.J. 302. 

— ; S. 350 (1) — Case reAransf erred to ori- 

ginal Magistrate — ^De novo trial — If can he de.- 
'manded. 

If a case is re-transferred to the Magistrate 
who originally heard the case before the second 
Magistrate recorded any evidence, it is not ne- 
<^ssary to grant a de novo trial if demanded by 
the accused person. (Bhide, J.) Ghaus Maho- 
med V. Emperor. 197 I.C. 413=14 R.L 250 
fi?. 165=43 P.L.R. 436=A.I.R. 

1941 Lah. 322. 

— — — S. 350 (1), proviso and (zy—Aptplica- 
tHhtj — Appeal from convictionr-Order for re- 
trm.1 from particular point— Case sent to another 
m^vstrate for retrial— Right of accused to claim 
de novo trial. 

/Where a case is sent from one Magistrate to 
another for re-trial after reversal of a convic- 
tic>n on appeal, even if it be only from a parti- 
cular point in the trial, S. 350 (3), Cr. P. Code, 
would apply and it would be open to the accused 
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to ask for a ''de novo” trial, and to ask for 
all witnesses to be re-summoned and re-heard 
under S. 350 (1), Cr. P. Code. (Davies, CJ 
and Loho, J.) Viroomal v. Emperor. I L r’ 
(1941) Kar. 167=196 I.C. 275=14 R.S ' 62 
=42 Cr.L.J. 837=A.I.R. 1941 Sind 144 

S. 350 (1), Proviso (a)— Claim for ig 

novo trial — Order resummoning witnesses— Wit- 
nesses not examined in chief — Legality of trial--. 
Acquiescence of accused — Effect. Purushoi- 
tamrao V. Emperor. [See Q.D., 1936-40 VoL 

I, Col. 2745.] I.L.R. (1941) Nag. 496. 

S. 350 (1) and proviso (si)^Construc- 

tion and relative scope — Re-commencement of 
trial by magistrate and comimencement under 
proviso^ ■ resummoning witnesses — Distinction- 
Effect on charge already framed. 

The effect of an accused person demanding 
the re-summoning and re-hearing of witnesses 
under proviso (a) to S. 350 (1), Cr. P. Code, 
is not the same as where a Magistrate himself 
re-commences a trial under S'. 350 (1). The 
difference in the wording of sub-S. (1) and 
the proviso to It leads to the conclusion ffiat 
when a Magistrate 're-commences’ a trial under 
S. 350 (1), he leaves every- thing in the pre- 
vious trial behind, and the charge framed, if any, 
in the prior proceedings is annulled. Where, 
however, he commences proceedings under the 
proviso (a) to S. 350 (1) and the accused de- 
mands all or any of the witnesses to be re-sum- 
moned or re-heard, he does not "re-commence” 
the trial, but continues the trial begun by his 
predecessor. The charge already framed subsists 
and is not annulled. (Davies, CJ. and ■ Loho^ 

J. ) PiR Moosatan V. Bachayo Silu. I.L.R. 
(1941) Kar. 1*71=196 I.C. 844=43 Cr.L.J., 
82=14 R.S. 87=A.I.R. 1941 Sind 160. 

■S. 350, proviso — Construction — "Triaf-- 


When commences in warrant cases — Change of 
Magistrate after examination of one witness--^ 
Right of accused to have witness examined de 
novo. 

The trial in a warrant case commences when 
the Magistrate takes his seat in Court with the 
accused in the dock in front of him and not 
when the Magistrate frames a charge and the 
accused claims to be tried under S. 256, Cr. 
P. Code. The accused was charged with cri- 
minal misappropriation and the case was inquired 
into by a Magistrate who heard one witness 
who gave evidence at considerable extent. Then 
the case was transferred to another Magistrate 
who continued the inquiry. The accused desir- 
ed that the witness already examined should be 
re-called and his evidence taken de novo before 
the new Magistrate. 

Held, that the accused was entitled under the 
proviso to S. 350, Cr. P. Code, to ask that the 
evidence should be heard de novo before the new 
Magistrate framed a charge. (Beaumont, CJ* 
and Rajadhyaksha, J.) Emperor v. 
bra Narhar. 210 I.C. 516=45 Cr.L.J. 287 
=16 R.B. 282=45 Bom.L.R. 962=A,I.Rv 
1944 Bom. 14. 

S. 350 (1), proviso (a.)’-^Demand for 


de novo trial — If must he complied wtth 
The right conferred by proviso (a) to S. 

(1), Cr. P. Code, is a valuable one and is as 
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IS the right to be heard in one’s 
and the right to cross-examine. 
:an o'f course waive the right if he 
he does not want to waive it, then 
that the witnesses be re-summoned 
That is the force of the word 
ose, /.) Nathu Balajee v. Em- 
(1945) Nag. 605=1945 N.L. 
R. 1945 Nag. 207. 

(1), proviso (a) — '"Re-heard '' — 

“re-heard” in proviso (a) to S. 
P. Code, means that the witnesses 
ard afresh from the start (f.^.) 
De examined afresh in chief and 
imined, if the accused so desire, 
ugh merely to allow them to be 
1. {Bose, /.) Nathu Balajee v. 
...R. (1945) Nag. 605=1945 N. 
.I.R. 1945 Nag. 207. 

(1), proviso (a) — "Re-heard ' — 

re-heard’ in proviso (a) to S. 350 
lode, relates to witnesses and they 
it on the same footing as complain- 
es. “Re-heard” means that the 
to be 'fully heard again from the 
.) to be examined-in-chief before 
ion and re-examination. Further 
ion or a reading of or a summary 
IS evidence will not do. {Hemeon, 
KHAN V. Emperor, I. L. R. 
419=1945 N.L.J. 122=A.I,R. 
7. 

(1), proviso (a) — Right of ac- 
d recalling witnesses but not de- 
nine all — Discretion of Magistrate 

^thing in S, 350, Cr. P. Code, 
s a Magistrate from exercising his 
examining all the witnesses again, 
e the accused who has recalled 
*cised his right under proviso (a) 
Though the accused who has re- 
nesses has a right to say that no 
IS should be examined, that right 
a limitation, namely, the privilege 
rate under S. 350 (1) to examine 
>ses. {Horwill, /.) Palayan, In 
(1942) Mad. 410=197 I.C. 583 
73=43 Cr.L.J. 218=54 L. W. 
W.N. 1077=A.I.R. 1941 Mad. 
5 M.L.J, 401. 

(1), proviso (a) — Waiver of right' 
nts to. 

. request made by the accused for 
al under S. 350 (1), proviso {a), 
the Magistrate, instead of hearing 
afresh from the start, allowed the 
to “further cross-examine” them, 
led thereupon applied for revision 
while further cross-examining the 
he extent allowed by it. 
his did not amount to a waiver of 
the accused. (Bose\ /.) Nathu 
Emperor. I.L.R. (1945) Nag. 
L.J. 201=A.I.R. 1945 Nag. 


CR. P. CODE (1898), S. 356. 


S. 350 (3) — Applicability — Sessions Judge 

acting under S. 123 (3), 

Weston, J. — S. 350 (3), Cr. P. Code, does not 
apply to a case where a Sessions Judge acts 
under S. 123 (3). {Lobo\ and Weston, //,) Em- 
peror V. Rasulbux. I.L.R. (1942) Kar. 252 
=205 I.C. 322=15 R.S. 136=44 Cr.L.J. 
378=A.I.R. 1942 Sind 122. 


S. 350-A — Scope of — Conviction by Bench 

of two Magistrates one of whom had not heard 
the case throughout — Legality. 

The legality of a conviction by a Bench of two 
Magistrates of whom one had not heard the case 
throughout, cannot be questioned later on where 
the accused when asked whether they wanted a 
de novo trial had replied that they did not want 
it. {Allsop, /.) Har Narain V. Emperor. 

I. L.R. (1943) All. 23=204 I.C. 323=15 R. 
A. 337=44 Cr.L.J. 203=1942 A.L.W. 546 
=1942 A.W.R. (H.C.) 325 (1)=1940 A.L. 

J, 609=1942 A. Cr.C. 184=A.I.R. 1943 All, 
20 . 

; — S. 351 — Scope — If subject to S. 193 — 

Sessions trial — Person present in Court against 
whom no proceedings have been taken or inquiry 
held — Addition as co-accused in trial — Jurisdic- 
tion of Sessions Judge to direct. 

S. 351, Cr. P. Code, must be read subject to 
S. 193 Cr. P. Code. A Sessions Judge holding 
a trial has consequently no jurisdiction to join 
or add as a co-accused in the trial before him a 
person present in Court but against whom no 
proceedings had hitherto been taken when no 
inquiry of any sort been held by a magis- 
trate into charges against him. The cognizance 
taken by a Court of Session is, as shown by 
S. 193, not merely cognizance of the offence, but 
is restricted to the “accused” in respect of whom 
an order of commitment has been made by a 
competent magistrate. {Davis, CJ. and Weston, 
/.) Mir Fateh Khan v. Emperor. I.L.R. 
(1942) Kar. 323=204 I.C. 31=15 R.S. 89 
=44 Cr.L.J. 137=A.I.R. 1942 Sind 161. 


-S. 356 — Record of deposition in Sessions 

Court — Procedure. 


The record of the deposition of each witness 
in the Sessions Court must be a faithful record 
of what the witness states in that Court and it 
is improper while so recording the deposition to 
base it on the deposition as recorded by the com- 
mitting Court. The statements of the witness 
should be taken down in full as he deposes and 
not compressed. The purpose of the cross- 
examination is defeated when a Judge records 
the^ answers of a witness to several questions in 
a single statement. {Sen, /.) Annubeg Mukim- 
beg V. Emperor. I.L.R. (1945) Nag. 533= 
18 R.N. 42=219 I.C. 337=46 Cr.L.J. 601= 
1944 N.L.J. 395=A.I.R. 1944 Nag. 320. 

~ S . ^ 356 (2) and 357 — Evidence recorded 

m English — Authenticated translation — Neces- 

sity for. 


S, 356 (2) is governed by S. 357, Cr. P. Code. 
Under the proviso to S. 357 and in virtue of 
orders issued by the^ Provincial Government in 
Bengal^ all evidence in whatever language it is 
^ven is to be recordd in the English language. 
Therefore, if a witness happens to depose in 
English, there is no occasion to call in aid the 
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CR. P. CODE (1898), S. 357. 


CR. P. CODE (1898), S. 367. 


provisions of sub-S. ( 2 ) of S. 356 to justify ^09= 1944 Comp C. 67=45 Cr.L.J. 

recording that evidence in English and hence the Bom.L.R. 204-A.I.R. 1944 Bom. 

requirement of that sub-section o'f an authenti- 129 (F.B.). 

cated transaction of such evidence in Bengali can- S . 364 — Construction and scope — If to be 

not operate. {Lodge md Roxburgh, JJ.) Nabi read with S. 164— Confession not recorded in 
Rasool V. Emperor. I.L.R. (1942) 2 Cal. proper form in writing— Admissibility. See Cs. 
136=205 I.C. 459=15 R.C. 660=44 Cr.L.J. P- Code, Ss. 164 and 364. I.L.R. (1943) Kar. 
386=A.I,R. 1943 Cal. 32. 371. 

S. 257— Notification dated 26th January, — — f®- 366, 367 and 527^entence passed 

1937-Evidence taken doivn in shorthand- recordmg judgmeni-Legahiy. 

Transcript alone signed by Judge— Irregularity — Under Ss. 366 and 367, Cr. Court 

If vitiates trial. i/ J- must_ record a_ proper judgment and date and 


S. 257— Notification dated 26th January, — — f®- 366, 267 and 527 -Sentence passed 

1937-Evidence taken doivn in shorthand- recordmg judgmeni-Legahiy. 

Transcript alone signed by Judge — Irregularity — Under Ss. 366 and 367, Cr. P. Code, the Court 

// vitiates trial ^ ^ a j ^ proper judgment and date and 

Under the N.'-W. F. P. Government Notifica- ®;gn the time_of pronouncing it and passing 
tion issued under S. 357, Cr. P. Code, on 26th sentence. It is consequently illegal for a 
January, 1937, the evidence is to be taken down Magistrate o pass a sentence without recording 
in English by the Sessions Judge with his own ^ judgment. S. 537, Cr. P. Code, however, 
hand tn the presence of the accused or it is to applies to such a case and if the accused had 
be taken down from his dictation in open Court *6 Magistrate, he may be taken to W admitted 
in the presence of the accused. It is to be signed ‘h^re had been no prejudice to him 
by him and is to form part of the record. When {■> ^ Emperor 200 I.C. 106-14 R. 

the latter procedure is to be adopted the Sessions ^65-43 Cr.B.J. 619-44 P.E.K. 38-A.I. 

Judge has to record the reasons for his inability ^ 

io take down the evidence with his own hand. TT— Ss- 367 and 424-^onienfs of appellate 

Where, therefore, the evidence which was taken e.o 4 +; 4 

down in open Comt is a shorthand note of what ^ Judgment of an appellate Court s^ out 
the witnesses stated, which has not been signed case of the accused the prosecute 
by the Judge and does not form part df the dealing with the evidence of b^h sides, is 

record, and what has been signed by the Judge ^ |vLeo /^201 ’ I C^°^W1=15 R 
and forms part of the record is a transcript of w rc'r ‘\ 104-?* A* Pr 

what was taken down in open Court, and no ’rv t ^ 7 fii~iQ 49 n A 

reasons have been recorded by the Judge as to J; t ioao aIa ^ 

why h. wa. u..ble ,0 >ak. ,h. .,iden„ low. 

in Ins own hand, the procedure is open to the TrZ ^ 


lu 1119 VWll lllUlU, Lim JJlU'.CUUll^ IS MJJ^ll 11, 1111. . . . 

gravest objection, and the irregularity is so vital 


V. Emperor. 201 I.C. 791=15 R.O. 110= 
1942 A.W.R. (C.C.) 286=1942 A.Cr.C. 
143=43 Cr.L.J. 781=1942 O.A. 332=1942 
O.W.N. 440=A.I.R. 1942 Oudh 444. 

— Ss. 367 and 424 — Contents of appellate 


is to vitiate the trial. {AlmSnd, I.C. and Mir appellate judgment m wh.^ 

Ahnutd, J.) Salim Bux Mahomed o. Emperor, statement of the Poirts for decision, no detailed 
205 I.C. 134=15 R. Pesh 89=44 Cr.L.J. 329 prosecution evidence and no dw- 

—ATP PacIi cussion of the defence evidence, does not fulfil 

o * 1 -n j* £ • th'® requiremnts of S. 367 read with S. 424 , Cr, 

— — — Ss. ^7 to 360— Recording of questions q {Hemeon, L) Mahomed Hussain v. 
disallowed— Duty of Magistrate. Dewan Siitch emperor. I.L.R. (1945) Nag. 441=219 I.C. 
Maftom ti. EHpmoR. [See ^ 320=18 R.N. 40=46 Cr.L.J. 595=1945 N. 

192 I.C. 347=13 R.L, 380 l.J. 87=A.I.R. 1945 Nag. 116. 

—42 Cr.Lf.J. 284. gg^ 357 ^nd 424 — Contents of appellate 

— S. Deposition not read over to j^dg^yient 

witness— Effect-Prosecution for perjury-Ex- ^ judgment of an appellate Court which 
patency. , . , merely states that it agrees with the view of the 

The omission to read over^ the deposition to Court and says nothing about the nature of 
the witness is not a mere irregularity ^nt it occurrence or about the prosecution case> 
renders the record inadmissible m proof of the ^nd deals with the case for the defence only by 
deposition, ^nci it would be judicially inexpedient seeking to answer in a somewhat desultory and 
to prosecute the witness for perjuiy. JMtyOgt, disjoined manner the arguments of the defence 

I.L.R. (1945) pleaders, is not in accordance with law. 

Nag- 788=1945 N L. J. 551. , . , Per Sen, J.-S. 537, Cr. P. Code, can have no 

^ A c restrict- application to a judgment of this description, as 

lis. ji’. Act— Offences under it is not a case of an error in a judgment but a 

latUr Act punishable with fine and imprisonment ^ase of there being no proper judgment at all. 

(Khundkar and Sen, //.) Ibrahim Bandukchi 
Emperor. I.L.R. (1943) 1 Cal. 423=269; 
under b. 362, Cr. P. Code, cannot be deemed to i r. 105=16 R C 320=45 Cr L T 71=4t 
^ve been abrogated by S. 278 o’f the Companies C W N 332= A I *R 1943 Cal* 465 

must^ be regarded as an enabling rather than a mdament 

the duty of an appellate Magistrate to- 
with Publishable state in his judgment the points , for determina- 

Madstrate mav Presidency tion, to give his determination regarding those 

manlv hi sum- points and his reasons therefor. Ho useful pur* 

(Macklin sentence, pose is served by his merely saying that tl^' 

Mom prosecution case has been proved. (5^, « 

n. F. Mody. I.L.R. (1944) Bom. 382=212 Rajani Kumar z;. EMperor. 45 C.W.N. 794^ 


Magistrate may therefore try the case sum- points and 

appealable sentence, pose is sei 
Sen and Lokur, //.) Shamdasani v. prosecution 
ft, P. Mody. I.L.R. (1944) Bom. 382=212 2? 



i82I 


CIVIL, CRIMINAL AND REVENUE. 


1822; 


CR. P. CODE (1898), S. 367. 

— S. 367 — Contents of judgment — Dufy of 

Court— Judge merely accepting opinion of asses- 
sors and giving no reasons — Sufficiency. 

A judge trying a criminal should give a proper 
judgment satisfying the requirements of S. 367, 
Cr. P. Code. He must give reasons for his con- 
clusions. It is not sufficient for hirn to merely' 
say that he accepts the unanimous opinion of the 
assessors. {Harries, CJ. and Manohar Lall, /.) 
Lokhono Sahu V. Emperor. 21 Pat. 865=206 
I.C. 365=15 R.P. 349=9 B.R. 305=44 Cr. 
L.J. 507=A.I.R. 1943 Pat. 163. 

S. 367 — Contents of judgment — Evidence 

if must be set out 

Judgments ought to set out what the evidence 
is and not merely the conclusion of the Court. 
(Khimdkar and Se7t, //.) Panchu Sheikh v. 
Emperor. 213 I.C. 17=16 R.C. 436=45 Cr. 
L.J. 170=A.I.R. 1943 Cal. 612. 

S. 367 — Dut3'> of Court — Accused of or 

above 16 years age convicted o’f murder — If 
ground for not passing sentence of death. Sed 
Criminal Trial-Sentence. (1942) 2 M.L.J 
312. 

S. 367 — Remarks on evidence of public 

servant appearing as witness — Propriety. 

A judge should be careful before he makes 
remarks which gravely affect the honesty, repu- 
tation and good name of a witness before it, | 
nonetheless so when that witness is involved in 
the case in his official capacity and in the course 
of the discharge of official duties. It is not fair to 
make such remarks mainly upon conjectures or 
surmises. (Davis, C, /. and O'Sullivan, I.) 
Ghummansal V. Emperor. I. L. R. (1944) 
Kar. 252=215 I.C. 283=17 R.S. 53=46 Cr. 
L.J. 88=A.I.R. 1944 Sind 133. 

S. 367 — cope — N on- com pliance— Effect — 

Duty of appellate Court. 

Disregard of the provisions of S. 367, Cr. P. 
Code, is a grave irregularity although it is doubt- 
ful whether such disregard is a mere irregu- 
larity and not an illegality. It is even more 
essential that an appellate Court should give 
reasons for its orders than that the trial Court 
should do so. The High Court acting in revi- 
sion from an order made in an appeal has to 
be satisfied that the appeal was properly disposed 
of as well as heard. (Horwill, /.) Appadu, 
In re. 204 I.C. 369=15 R.M. 786=44 Cr. 
L.J. 287=55 L.W. 720=1942 M.W.N. 818 
(1)=A.I.R. 1943 Mad. 66=(1942) 2 M.L.J. 
580. 

-Ss. 367 and 369 — Slip in pronouncing 


CR. P. CODE (1898), S. 369. 

§ 357 (2) — Punishment — Conviction 

under Motor Vehicles Act-Fines amounting to 
Rs 45— Order of disqualification for holdmg 
driving license— If P^^^shment— Appeal. See 
Motor Vehicles Act, S. 17. (1944) 2 M.L. 

J- 1S2. . . . . 

•S. 367 (3 ) — Judgment of conviction in the 


■ — tJ . V''/ -■•'"'■''a - 

alternative — When may he passed. ^ 

Under S. 367 (3). Cr. P. Code, a 3«dgm^t 
o'f conviction can be passed in the alternative 
separate or alternative charges framed under- 
S. 236, Cr. P. Code or that might Iiave been, 
framed under that section. (Roxburgh, /.) 

TARALi V. Emperor. 49 C.W.N. 392— A. I. R. 
1945 Cal. 421. ^ ^ 

•S 367 (5)— Award of lesser penalty— 


- . v*^/ X ....TW* -KIT - 

Duty of Court to give 
Khan v. Emperor. {See Q.D., 

I, Col. 3337.] 192 I.C. 179=13 R. Pesh. 35 
^2 Qj- L J 254 

-S*. 369 — Bench Court — Power to review 


or rectify errors in judgment — Illegal disposal 
of case by Bench of Magistrates — Subseguent re- 
view and re-hearing — Legality. 

' A Bench Court has no power to correct errors 
in its judgments or to Teview its own 
orders. Such power vests only in the High 
Court. Three Bench Magistrates sat to consider 
a case. At a later hearing of the case a fourth. 
Magistrate also joined. At the final hearing there 
were only three Magistrates present, of whom 
two had sat throughout. As^ the compkmnt 
was absent, the case w^as dismissed under S. 247,. 
Cr. P. Code. Later the Magistrates realised 
that they had passed an^ illegal order, as the 
Magistrate who did not sit at the first hearing 
had no power to participate in the disposal of 
the case, and they proceeded to rectify it by 
hearing the case once again. 

Held, that the re-hearing and trial were illegal 
and the proceedings must be quashed. (Horwill, 
J.) Narayanaswami V. Narayya. 198 I.C., 
515=14 R.-M. 491=55 L.W. 30 (2)=43 Cr. 
L.J. 401=1942 M.W.N. 428=A.I.R. 1942' 
Mad. 240=(1941) 2 M.L.J. 1049. 

.S, 369 — High Court— Rower to recall 


judgment — Power of Magistrate to correct. 

A pronouncement that is not in accord with the 
signed judgment is not pronouncement of the 
judgment and has no validity; consequently a 
Magistrate who makes a slip in pronouncing 
judgment can correct it subsequently. (Horwill, 
J.) Pattabhiramayya, In re. 203 I.C. 461 
=15 R.M. 658=55 L.W. 517=1942 M.W.N. 
581=44 Cr.L.J. 5=A.I.R. 1942 Mad. 668= 
(1942) 2 M.L.J. 278. 

S. 367 (1) — Duty of Court— Disposal of 

appeal under S. 424 — Accused on bail and absent 
— Counsel also absent — Dismissal of appeal with- 
out giving reasons — Legality. See. Cr. P. Code, 

S. 424. (1942) 2 M.L.J. 579. 


judgment delivered hut not signed and sealed. 

When a judgment is delivered by the High 
Court, but it is not signed or sealed, and it is 
discovered that a document relied on in tihie 
judgment is inaccurate, the High Court is com- 
petent, until the judgment is signed and sealed, 
to recall the judgment and rehear the case, and 
pass a fresh judgment which is proper on the 
facts of the case, despite the pronouncement of 
the earlier judgment. ,(Agarzmla and Imam, 
If.) Mohan Singh v. Emperor. 23 Pat. 2S 
=215 I.C. 121=1944 P.W.N. 53=A.I.R. 
1944 Pat. 209=17 R.P. 108=11 B.R. 59= 
46 Cr.L.J. 30. 

■Ss. 369 and 424 — Power of Court to re^ 


view its previous order. 

The effect of S. 424 read with S. 369, Cr. P. 
Code, is that the Court becomes functus officio 
after pronouncing its judgment and it has no 
power to revise or review its previous order. If 
it does so, the subsequent order is clearly ultra 
vires and therefore illegal. (Misra, J.) Ma- 
homed Mustaqim V. SuKRAj. 220 I.C. 430— 
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CR. P- CODE (1898), S. 370. 

46 Cr.L.J. 684=1944 A.W.R. (C.C.) 256 
=1944 O.A. (C.C.) 256=A.I.R. 1945 Oudh 
52 

— 1— S. 370 (1) — Sco\pe—Duty of Magistrates 
under— Convicim'U— Judgment merely saying that 
prosecution witnesses are believed — If proper 
fudgment. 

Although when there are no defences it would 
be sufficient i'f the Magistrates say that they 
believe the prosecution witnesses, when there is 
defence evidence which is inconsistent with the 
prosecution story, some brief reasons should 
also be given why the defence evidence should 
be discredited. ^(Horwill /.) Dakshinamur- 
TB. 1 , In re. 202 I.C. ^ 03— 15 R.M. 535— 43 
Cr L J 859=55 L.W. 467=1942 M.V/.N.441~ 
Ai.R. 1942 Mad. 603=rig42) 2 M.LJ. 146. 
S. 374 — Procedure — Submission of pro- 
ceedings by Sessions Court if condition precedent 
to confirmation of death sentence by High Court 
•—Sessions Court omitting to send death sentence 
for confirmation — Power of High Court to call 
for the case — Cr. P. Code, S. 439. 

S. 374, Cr; P. Code, does not make it a con- 
dition precedent to the confirmation of a death 
sentence that the proceedings shall be submitted 
by the Court of Session. If it should be brought 
to the notice of the High Court that the Ses- 
sions Judge had omitted to send the death sem 
tence to that Court for confirmation, the High 
Court should in the exercise of its powers of 
revision call for the case and deal with it accord- 
ing to law. {Davis, CJ., Lobo and O^Sulhvan, 
JJJ) Parcho Kewalram V. Emperor. 212 I. 
C. 352=16 R.S. 260=45 Cr.L.J. 598=A.I. 
R.J944_Sind 83 (F.B.). 

— — iSs. 375 and 428 — Reference and appeal — 
of reference mentioning valuable, mate- 
rials not put in evidence — Power of High Court 
to use such materials. 

' Where in a case in which there is a refer- 
ence under S. 374, Cr. P. Code, and also an 
appeal by the accused the Sessions Judge in his 
letter of reference brings to the notice of the 
High Court that certain valuable materials which 
could and should have been put in evidence^ in 
favour of the accused were not so put, the High 
Court can make full use of such materials for 
the purpose of doing justice as a Court of re- 
ference under S. 375 and as an appellate Court 
under S. 428, Cr, P. Code. (Khundkar and 
'Sen, //.) Emperor v. Lal Mia. I. L. R. 
<1943) 1 Cal. 543=208 I.C. 206=16 R.C. 339 
=47 C.W.N. 336=45 Cr.L.J. 99=A.I.R. 
1943 Cal. 521. 

fi— — 376 and 423 — Powir of High Court — 
by accused successful — Retrial, if should 
he directed. 

' Obiter. — ^The power conferred on the High 
Court on a reference under S. 374, Cr. P. Code, 
ito convict the accused on its own appreciation 
of facts, is subject to the result of the appeal, 
if any, filed by the accused under S. 418, Cr. P. 
Code. If in the appeal the accused makes out 
Ms grounds of appeal and thus succeeds in hav- 
ing the conviction set aside, there will be nothing 
l>efore the High Court for confirmation under 
■S. 376 (a). An order of re-trial by the jury 
*^ould be the only, course left to the High Court 


CR. P. CODE (1898), S. 397. 

on such an occasion, if it does not acquit or dis 
charge the accused. (Akram and Pal JJ) 
Emperor v. Naibulla. 202 I.C. 604=15 v 
C. 374=43 Cr.L.J. 860=75 C.L.J 
C.W.N. 108=A.I.R. 1942 Cal. 524. 

Ss. 376 and 449 — Power of High Court 

— Inadmissible evidence admitted before jury— 
High Court, if bound to order retrial— Evidenrp 
Act, S, 167. See Cr. P. Code, Ss. 449 and 376 
A.I.R. 1945 Lah. 105. 

■S. 380 — Applicability — Police Patel act- 


ing under S. 14, Bombay Village Police Act- 
I’f ‘‘Criminal^ Court” — Right of accused to appear 
by pleader in proceeding before Patel See 
Bombay Village Police Act, S. 14. 44 Bom 

L.R. 442. 

S. 380 — Scope of inquiry — Nature of 

additional evidence — Power to set aside comic- 
tion recorded by referring Magistrate. 

Where an accused person comes before a Ma- 
gistate under S 380, Cr. P. Code, he can be 
treated only as a convicted person and the Ma- 
gistrate is not empowered to set aside the con- 
viction already recorded by the Magistrate who 
refers the case. The kind of inquiry or nature 
of additional evidence contemplated by S. 380 
is clearly such inquiry or evidence as may assist 
the Magistrate to whom the accused has been 
forwarded to exercise his discretion properly 
under S. 562, Cr, P. Code. {Happell, J) 
Doraiswami Naidu, In re. 1945 M.W.N. lOS 
=58 L.W. 75 (2)=A.I.R. 1945 Mad. 302= 
(1945) 1 M.L.J. 178. 

■S . 380 — Scope — Proceedings submitted to 


Sub-divisional Magistrate — Duty of ^ latter— Re- 
ference to District Magistrate or High Court- 
Competency. Maila Gowda v. Emperor. 
Q.D., 1936-’40, Vol. I, Col. 2757.] 191 I.C, 
149=13 R.M. 485=42 Cr.L.J. 89. 

■Ss. 386 ( 1 ) (b) and (c) — Scope— If 


controls, S. 70, 1. P. Code — ^Warrant under S 
386 (1) (2>) — ^Limitation against immovable pro- 
perty— Limitation. See Penal Code, S. 70. 43 

Bom. L.R. 122. 

■S. 397 — Imprisonment in default of fine 


— Order for concurrent sentence running with sub- 
stantive sentence of imprisonment — Legality. 

(Under S. 397, Cr. P. Code, a Magistrate can 
direct substantive sentences of imprisonment 
passed in two different cases to run concurrently. 
But there is no provision of law enabling a Cou^ 
to direct a sentence of imprisonment in default 
of payment of fine to run concurrently wiffi a 
substantive sentence of imprisonment passed 'foi 
a different offence either at the same trial or at 
different trials. {Bhide, /.) Emperor v. Haji. 
195 I.C, 3=14 R.L, 26=42 Cr.L.J. 642== 
43 P.L.R. 163=A.I.R. 1941 Lah. 209. 

Ss. 397 and 35— Sentences of imprison- 


ment in default of fines— If can be concurrent 
— Separate trials — Penal Code, S. 64. EmperoR 
V. Chanan Singh. Q.D., 1936-’40, Vol 

I, Col. 2761,'] 42 Cr.L.J. 33. 

S. 397 — Separate sentences on two com 

victions to run consecutively — Setting aside, of 
first conviction and sentence— Effect— Second 
sentence — Date of commencement— Date eff con- 
viction or date of reversal of first corwictionr-^ 
Bombay Jail Manual, R. 392, 
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CR. P. CODE (1898), S. 397. 

Prirm facie R. 392 of the Bombay Jail Manual 
is invalid. It is not the ’function of the jail autho- 
rities to determine the length of a sentence 
passed upon a prisoner. Where a person has 
been convicted of two offences and given sepa- 
rate sentences on each, the second to commence 
on the expiration of the first, and the first of 
those convictions is subsequently set aside, with 
the result that there is no sentence of that 
Court, the necessary result is that the second 
sentence of the Court which is upheld will com- 
mence from the date when that sentence ^ was 
imposed, i.e., from the date of the conviction, 
and not from the date on which the first sentence 
was set aside. (Beaumont j CJ, and Wassoo- 
dewj J.) Emperor v, Babibai. I.L.R. 1943 
Bom. 82=15 R.B. 289=44 Cr.L.J. 130=204 
I.C. 23=44 Bom.L.R. 807=A.I.R. 1942 

Bom. 342. 

S. 397 and provisos 1 and 2 — Applica- 
bility — Accused undergoing imprisonment for 
"theft — Order for imprisonment under S. 120 
for failure to give security under S. 118 — Se- 
parate sentence under Criminal Tribes Act — 
How to run. See Cr. P. Code, Ss. 118, 120 
AND 123. I.L.R. (1941) Kar. 63. 

— S . 397, proviso ( 2 ) — Applicahility — Im- 
prisonment under Ss, 21 and 24, Sind Frontier 
Regulation. 

•S, 397, proviso (2), Cr. P. C., would apply 
to cases where imprisonment has been imposed 
under Ss. 21 and 24, Sind Frontier Regulations. 
(Davis, C.J. and Loho, J.) Emperor v. Maho- 
med Hassan Allahdad. I.L.R, (1941) Kar. 
161=192 I.C. 865=42 Cr.L.J. 342=13 R.S. 
■221=A.I.R, 1941 Sind 29. 

S, 397, Second Proviso — Scope-— Order 

•directing substantive sentence of imprisonment 
to take effect after sentence under S. 123 — Le- 
gality. , 

An order directing a substantive sentence oi 
imprisonment to take effect on the expiry of the 
period of imprisonment imposed under S. 123, 
'Cr. P. Code, is illegal. The substantive sen- 
tence must take effect from the date on which 
it is pronounced. (Burn, /.), Kora Vathan, 
In re. 197 I.C. 867=14 R.M. 404=43 Cr. 
L.J. 303=1941 M.W.N. 1031=(1941) 2 M. 
L.J. 694. 

S. 403 — Acquittal in trial for attempt to 

murder — Subsequent trial for murder — If barred 
— Judgment in prior trial — Relevancy in second 
—Evidence of identity of accused in first trial — 
Admissibility in second — Evidence. Act, Ss. 40 to 
44. , 

Where an accused is charged with murder 
and also some other offence, such as an attempt 
to murder, the proper procedure is to proceed 
in the first instance with the trial on the charge 
of murder and not to proceed with the other 
charge unless and until the accused is acquitted 
of murder. If he is tried first on the other 
charge of attempt to murder and acquitted, then 
tried for murder, the judgment acquitting him 
in the first trial would not be relevant at the 
subsequent trial under Ss. 40 to 44 of the Evi- 
dence Act. Whether having been prosecuted 
Q. D. 1-115 
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once on a certain set of facts, a man can be 
prosecuted ^ again, depends entirely on whether 
at the earlier trial, he was in jeopardy of beiner 
convicted of the offence for which he is tried 
or sought to be tried at the later trial. If he 
was not, the subsequent trial may proceed, and 
evidence admissible in law to support the 
charge may be led even if that identical evidence 
had been leci at the earlier trial. When the 
attack which formed the subject of the first trial 
was quite clearly part of the res gestae, evidence 
as to the identity of the accused would be admis- 
sible at the second trial. There is no authority 
tor the proposition that when a man has been 
tried tor ^ one offence committed in the course 
OI a particular transaction and acquitted, and is 
then tried for another offence committed in the 
course of it, any material part of the transaction 
must, on that account, be kept back from the 
jury,_ Such a course would be certain to result 
m miscarri^e of justice. (Shearer and Reuben, 
JJ.) Ali Raza V. Emperor. 23 Pat. 95=215 
I.C. 112=17 R.P. 92=11 B.R. 55=45 Cr. 
L.J. 809=1944 P.W.N. 115=A.I.R I 944 


— S. Applicahility— Acquittal by Court 

with wrong number of jurors— Trial— If nullity 
-^Retrial on same facts— Bar of—'Courf'—If 
includes jury. 

The applicants and others were tried for cer- 
tain offence including an offence under S. 436, 
Code, in the Court of a Sessions Judge 
with a Jury. The Judge, under an erroneous 
view that the Penalties Enhancement Ordinance 
of 1942 applied to the case, empanelled a jury of 
nine persons under S. 274, Cr. P. Code. Some 
of the accused were acquitted and others con- 
weted. Some o’f the accused appealed to the 
High Court, which found that the enhancement 
of Penalties Ordinance did not apply and that 
therefore the jury should have consisted only of 
5 and not 9 persons as required by the Govern- 
ment notification. It was held that the trial was 
a nullity, as the Court had no jurisdiction to try 
the case, and the conviction was set aside. The 
applicants, three of them, were some of those 
who had been acquitted, against whom there was 
no appeal and the 4th applicant was • one of the 
persons convicted at the trial but who had not 
appealed. Thereafter the Government directed 
that all the^ accused including the applicants 
should be tried by the Sessions Court with a 
proper jury. The applicants pleaded S. 403 ( 1 ) 
in bar of the re-trial. 

Held, that the Court which tried the earlier 
case had jurisdiction to try it, and the fact that 
a wrong number of jurors were empanelled did 
not render the trial void or a nullity, being a 
mere irregularity. S. 403, therefore, applied- and 
barred a second trial. “Court'* an S. 403 ( 1 ) 
does not include the jury. (Wadia and Sen,. 
JJ.) Emperor v. Vithal Tukaram. I.L.R. 
(1945) Bom. 196=218 I.C. 499=18 R.B 69 
=46 Cr.L.J. 520=46 Bom.L.R. 860=A,I, 
R. 1945 Bom. 183. 

S. 403-— Applicability — Acquittal or dis- 
charge by Special Court constituted under Special 
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Criminal Courts Ordinance (1942)—// bar to 
fresh trial — Lawful Court. ^ j- 

Since the Special Criminal Courts Ordinance 
YII of 1942) has been held to be valid enact- 
ment, persons who have been acquitted or dis- 
charged in a trial by a special Court under that 
Ordinance, must be held to have been acquitted 
or discharged ky a lawful Court. Hence a 
second trial is barred under S. 403, Cr. P. Code, 
on the principle of autrafois acQUit. yLeach, 
CJ and Shahabuddin, /.) Seshx; Iyer, In re 
221 I.C. 242=1945 M.W.N. 185 (1)=1945 
F L.j. 104=A.I.R. 1945 Mad. 355= (1945) 

1 M.L.J. 274. 

S. 403 — Applicability — Acquittal by 

Special Judge under Special Criminal Courts 
Ordinance (1942)— Bar of fresh trial 
Special Criminal Courts (Repeal) Ordinance, 
1943, S. 3. I.L.R. (1944) Kar. 430. 

S. t^OS—Applicahility— Managing director 

of company— prosecution for criminal breach of 
trust and under Companies Act — Trial on former 
charge alone— Latter charge reserved for sepa- 
rate trial— Acquittal-Subsequent trial on charge 
tinder Companies Act— If barred— General 
Clonuses Act^ S, 26— ‘Cr. P. Code, S. 403 (5). 

The petitioner, the managing director of a com- 
pany, drew three sums of money on different 
dates for purposes not mentioned in the Articles 
of Association, was prosecuted for criminal 
breach of trust under the Penal Code and for 
an offence under S. 282- A of the Companies 
Act The prosecution was split up, and the peti- 
tioner was tried only on the charge of criminal 
breach of trust, the other charge under S. 282-A, 
Companies Act, being reserved fo'r a separate 
trial. He was acquitted of the charge of cri- 
minal breach of trust at the trial. Subsequently 
he was prosecuted under S. 282-A; Companies 
Act It was pleaded that S. 403, Cr. P. Code, 
was a bar to his trial- 

Held, that S. 403 (S)-, which was the saving 
clause in respect of prosecutions falling under 
S. 26 of the General , Qauses Act, excluded the 
application of S. 403, Cr. P. Code, and the second 
trial was therefore not barred as S. 26, General 
Clauses Act, clearly contemplated the possibility 
of two separate prosecutions in respect of two 
different Acts though the accused could be puni- 
shed only once. {Kuppuswami Ayyar, I.) 
Prabhxj, iln re. 217 I.C. 138=17 R.M. 280 
=46 CrX.J. 194=57 L.W. 127=1944 M.W. 
N. 195=A.I.R. 1944 Mad. 369 (2)=(1944) 
1 M.L.J. 120. 

— — S. 403 — Applicability — Principle of autre- 
fois acqhit m the interests of justice when plea 

Th^ accused, an officiating kulkami in a 
village, was found to have misappropriated cer- 
tain amounts of Government money and to have 
forged two receipts in respect of the amounts. 
He was prosecuted under Ss. 409 and 466, I. 3P. 
Code, in respect of two items of money and 
tried by a Sessions Judge and jury on the first 
charge and with assessors on the second charge. 
He was acquitted of the charges on the unani- 
mous verdict of the jury and on the unanimous 
opinion of the assessors .with which the Judge 
agreed. The accused was next prqsecuted under 
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S . 409 on another complaint in respect of a third 
sum of money alleged to have been misappro- 
priated during the same period as the first two 
items. The accused pleaded S. 403 in bar of the 
trial The accused had made good all the 
amounts. 

Held, that though the plea of autrefois acquit 
was not technically available to the accused, the 
principle of it was available in the interests of 
justice and that it was extremely undesirable 
that the accused, who could have been tried for 
all the offences should have to undergo a second 
trial '(Wadia and Sen, //.) Emperor v. Anant 
Narayan. 221 I.C. 266=47 Bom.L.R. 138 - 
=A.I.R. 1945 Bom. 413. 

■S . 403 — Applicability — Prosecution 


three specific acts of misappropriation— Acquittal 
— Subsequent prosecution in respect of other 
and distinct acts of misappropriation — If barred^ 
Where in a case of criminal misappropriation, 
the prosecution without having recourse to 
S. 222 (2), Cr. P. Code, decides to prosecute 
the accused in respect of three separate and 
specific acts of misappropriation the acquittal of 
the accused in such a case does not in any way 
bar his prosecution again in respect of other 
specific and distinct acts of misappropriation. 
There is clearly no hardship in such a case so- 
as to justify the High Court in exercising its 
powers to stop the trial on that ground. 
(Shearer, /.) Mayadhar Swain v. Netra- 
NANDA. 197 I.C. 832=14 R.P. 375=8 B.R. 
308=43 Cr.L.J. 286=7 Cut.L.T. 64=1941 
P.W.N. 425=A.I.R. 1941 Pat. 606. 
S. 403 — Applicability — Security proceed- 


mgs. 

S. 403, Cr. P. Code, which embodies the prin- 
ciple of autrefois acquit, does not apply to pro- 
ceedings for taking security either under -S'. 107 
or 110, as there is no conviction of any offence. 
(Blacher and Ram Lall, JJ.) Subeg Singh % 
Emperor. I.L.R. (1943) Lah. 365=199 I.C.^ 
532=14 R.L. 431=43 Cr.L.J. 564=44 P.L. 
R. 71=A.I.R. 1942 Lah. 84. 

S. 403 — Applicability — “Trial and acquit- 
tal' — ^What amount to — Summons case— Absence 
of complainant at adjourned hearing— AcquM' 
— ^Effect of — Bar of fresh complaint and trial. 

Cr. P. Code, Ss. 247 and 403. (1942) 2 M. 
M.J. 221. 

S. 40Z—AppUcabiUty — **TnaV'—Exam 


nation of one prosecution witness — Leave 
to withdraw case and accused acquitted^Presh 
trial of accused on same charge — Legality.' 

A trial an fact starts, when a prosecutjon 
witness is examined. If after such examins^fe 
of one prosecution witness, leave is granted to* 
the prosecution to withdraw the case and the 
accused is acquitted, it must be held to be 
acquittal after trial S. 403, Cr. P. Code, would 
apply and bar a second trial of the accused on 
the same charge. (Agarwala, /.) Narsingh 
Mahapatra V. Emperor. 9 Cut.L.T. 95, 

S. 403 — Convictimt under S. 420, LP^ Code 

— If bars trial under S. 409, 7. P. Code- . 

The conviction of a person under S. 420, I E 
Code, does not bar second trial for an 
qnder S. 409, I. P. Code, where the offence pt 
embezzlement is quite distinct from the 
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under S. 420 and where the accused could not j the charge of murder, but the Jury by 5 to 4 
have been tried in the former trial for that | found him guilty of causing grievous hurt under 
offence. (Agarwal, /.) Ramnath Dave v. 1 S. 326, Penal Code. The Judge ordered a 
Emperor. 18 Luck. 408=1943 Comp. C. ill ; retrial. At the retrial, a preliminary objection 
=202 I.C. 382=15 R.O. 123=1942 O.W.N. I was raised under S. 403 (1), Cr, P. Code to the 
485=1942 A.W.R. (C.C.) 295=1942 A.Cr. 1 retrial. 

C. 151=43 Cr.L.J. 830=1942 O.A. 341=1 Held, that it was quite clear on the facts of 
A.I.R. 1942 Oudh 473. i the case that the language of S. 403 (1), Cr. P. 

Ss. 403 and 2SZ~-Cross~cases— Order of 1 Code, should be deemed to apply to the case, 

acquittal in one on conviction in the other — Con- ! however anomalous it might seem that the ac- 
viction set aside on appeal— Further trial of ac- 1 cused should be protected *irom further trial for 


ctised in former case — If barred. 


an offence of which, according to an opinion of 


A Magistrate before whom two cross-cases i 5 out of 9 jurymen, he was actually proved 
were pending, recorded evidence in one of them! guilty; it was therefore not open to the Court 
and convicted the accused in that case, and then I to try the accused upon the charge under S. 326, 
in view of the judgment passed in that case | !• P* Code. {King, J.) Rex v. Arumugam. 


acquitted the accused in the other under S. 258, 
Cr, P. Code. On appeal, the conviction was set 
aside and the Magistrate thereupon revived the 
second case holding that in his former order 


212 I.C. 97=16 R.M. 577=45 Cr.L.J. 518= 
56 L.W. 499=1943 M.W.N. 578=A.I.R. 
1943 Mad. 737= (1943) 2 M.L.J. 297. 

S. 403 (1) — Applicability'^ — Trial on 


the wording “acquitted" meant only discharged , charge of murder — Direction by Judge to jury 


under S. 259, Cr, P. Code. 


to return verdict as to murder or culpable homi- 


Held, that the order of acquittal was passed i cide or grievous hurt — Unanimous verdict of not 
by a Court of competent jurisdiction even though | guilty on murder and culpable homicide but 
it was passed after an irregular procedure, and divided verdict of guilty by six to three on griev- 
as such that order could not be set aside by the ous hurt— Judge disagreeing with latter verdict 
Magistrate who passed it, nor could it be treated — Power to direct re-trial by another jury — 
by him as a nullity nor as an order different Acquittal verdict on charge of murder — If bars 
from the one which he had passed, and that trial for grievous hurt See Cr. P. Code,. 
S. 403, Cr. P. Code, was a bar to a further trial Ss. 308 and 403. 46 Bom.L.R. 818. 


of the accused in the second case on the same | 


403 (1) — Scope — Charge and convic- 


facts. {Lodge and Roxburgh JJ.) Nawabali tion under Ss. 147 and US, I. P. Code— Appeal— 
Hazi V, Khatun Bibi. 46 C.W.N. 1027. Conviction set aside — Remand for fresh trial on 

S. A^ZScope — Charge of cheating under charges under Ss. 323 and 325, I. P. Code — 

i*. 420, /. P. Code — Acquittal — If bar to prose- Li^galiiy — Bar of. 


cutioii under S. 120-B on charge^ of conspiracy to\ 
commit series of acts of cheating. 


Where a Sessions Judge in appeal from con- 
victions under Ss. 147 and 148, I. P. Code, sets 


S. 403, Cr. P. Code, protects a person who i aside the conviction on the ground that there 
has once been tried and acquitted of an offence j was no proof of more than three persons having 
from liability to be tried again for the same taken part in the transaction, he has no juris- 
offence or on the same facts but sub-S. (2), of diction to remand the case for fresh disposal on 
S. 403, provides that a person acquitted of any the ground that in his opinion offences under 
offence may afterwards be tried for any distinct Ss. 323 and 324 have been committed, though no 
offence for which a separate charge might have charges had been framed in that respect. Charges 
been made against him on die former trial under in respect of such offences could have been 
S. 235 (1). An acquittal o'f an offence under framed in the trial on charges under Ss. 147 and 
S. 420, 1. P. Code, for a particular overt act of 148, and to try the accused on charges under 
cheating A, cannot be a bar to the prosecution .Ss. 323 and 325 would amount to trial on the 
of the acquitted person on a 'charge of conspi- same facts, which is barred by S. 403 (1), Cr. 
racyq under S. 12Q-B, I. P, Code, to commit a P. Code. (Happell, /.) Sinna Ranga Boyan, 
series of acts of cheating or on a charge that In re. 1945 M.W.N, 428 (1)=58 L.W. 337 
he .in pursuance o‘f such a conspiracy had success- =A.I.R. 1945 Mad. 472=(1945) (2) M.L.J. 
f uly cheated B, or had unsuccessfully attempted 95 . 

to cheat C. Though overt acts may properly be' S. 403 cope— Charge under S. 465, 

looked at as evidence of the existence of a con- | 1. P. Code— Withdrawal and acquittal— Sub se- 
certed intention, and in many cases it is only by | quent proseuction on same fads under S. 196, 
means of overt acts that the existence o‘f the I. P. Code— Sustainability. 
conspiracy can be made out, yet the criminality Where a person is charged under S. 465, I. P. 
of the conspiracy is independent of the crimina- Code, in respect of certain account books pro- 
lity of the overt act. {Rowland and Manohar duced in income-tax proceedings and acquitted 
Lai, JJ.) Emperor v. CkmRiSHANKAR Bohidar. owing to the withdrawal of the charge by the 
196 I.C. 604=14 R.P. 236=20 Pat.L.T. 825 Public Prosecutor, he cannot be charged or pro- 
=8 B.R. 54=43 Cr.L.J. 44=A.I.R. 1942, secuted under S. 196, L P. Code, on the same 
Pat. '58.* fs-cts and for the same offence, so long as 


S. 403 {\)— Applicability— ^Charge under order of acquittal stands. S. 403 (1), Cr. P^ 

S. 302 I. P. Code— Acquiifal— Further trial under Code, bars the subsequent prosecution under 


5'. 326, I, P. Code— Bar of. 


S. 196, 1. P. Code. The fact that the Court in 


A person charged with murder was tried in the previous case did not proceed to investigate 
the High Court Sessions and was acquitted of the facts before acquitting the accused makes no 
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difference. (Manohar Lall, /.) Malkhori v. 
Emperor. 195 I.C. 698=14 R.P. 164=1941 

I. T.R. 209=42 Cr.L.J. 774=7 B.R. 965= 
22 Pat.L.T. 255=1941 P.W.N. 170=A.I.R. 
1941 Pat. 442. 

S. 403 (2) — Applicability — Offence under 

Abkari Act and under Police Ad — Charge and 
acquittal under former Act — Subsequent convic- 
tion and sentence for offence under latter — If 
barred — '^Loitering'' — Meaning, 

The accused, who had twelve previous convic- 
tions, came to a place an a taxi at about 4-15 a.m.^ 
on a certain day, got down from the taxi, and 
was about to pick up some tins of illicit liquor 
lying on the road. He was, however, arrested 
by the police and was charged with being in 
possession o’f illicit liquor under the Bombay 
Abkari Act; he was finally acquitted of the 
charge. Wliile this trial was pending he was 
re-arrested and charged with “loitering’^ under 
S. 112 (d) of the City of Bombay Police Act. 
After his acquittal in the Abkari case he was 
convicted and sentenced under S. 112 (d) of 
the Police Act. The accused pleaded S. 403, 
Cr. P. Code, as a bar to the second trial. 

Held, (1)' that the case came under S. 403 (2)^ 
Cr. P. Code, that S. 235 (1) applied and there- 
fore it was open to the prosecution to charge the 
accused with one of the offences and subsequently 
to charge him with another, although both o’x 
them formed part of one and the same transac- 
tion and therefore the second trial was not bar- 
red: (2) that ‘loitering” in S. 112 {d), City of 
Bombay Police Act, implied lingering or hang- 
ing about on a road and that the accused was 
doing only some quick action rather than loiter- 
ing, and therefore he could not be convicted 
under S. 112 (d), City o’f Bombay Police Alct. 
IDivatia and Lokur, //.) Emperor v. Ibrahim: 
Iboo. 217 I.C. 235=17 R.B. 158=46 Cr.L, 

J. 258=46 Bom.L.R. 564=A.I.R. 1945 

Bom. 65. 

— — S, 403 (4) — ^‘Comepetent to try” — Mean- 
ing of. 

The words “competent to try” in S. 403' (4), 
Cr. P. Code, must be interpreted to mean that 
in order to obtain the advantage of S. 403 the 
accused must show that the former Court was 
in* a position, had it so chosen, to try and acquit 
or convict the accused of the offence subsequent- 
ly charged. The words are equivalent in a legal 
s^se “to have tried and acquitted or convicted,” 
:^(i refer narrowly to the legal position of the 
Court at the time of the former trial in rela- 
tion to the particular offence committed by the 
^qusejd not broadly to the jurisdiction of the 
Court with regard to the class of offence in 
general. (Meredith, /.) Satrughaha Behera 
V. Emperor. 10 Cut.B.T. 55=A.I.R. 1944 
Pat. 328. 

* S. 403 -Conviction by magistrate 

under S. 32S, L P. C, — If bars order for trial 
under S. 302, L P. C. 

S. 403 (4), Cr. P. C. and Illustration (g) 
make it abundantly clear that a conviction un<^r 
S. 3^, I. P. C, by a Magistrate does not debar 
the Court from ordering a trial of the accused 
uncier S. - 302, I. P. C., an offence which is 
exclusively; triable by a Court, of Session. \(Af-, 
mond, J.C. arid Mir Ahmad, J.) Khurshed v. 
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Emperor. 210 I.C. 10=16 R. Pesh 
Cr.L.J. 167=A.I.R. 1943 Pesh. 89. 

S. 404 — Scope— Order under ,S, 491— An 

peal— Competency^Government of India kt 
S. 205— Effect of— English law— Distinction Sei 
Government of India Act (1935) S 'm 

(1945) 2 M.L.J. 325 (P.C.), ‘ 

— — Ss 407, 408 and nS—Applicabiliiy^ 
Trial by Magistrate with second class powers-- 
Subsequent conferment of first class powers- 
Conviction — Sentence of fine of Rs. 4(T~Appeal— 
Competency and forum. 


The accused was tried for offences under Sc 
323, 504 and 448, I. P. Code, by a Magistrate 
who at the beginning of the trial was invested 
with second class powers. Towards the end of 
the trial he was invested with first class powers. 
After this one defence witness, was cross exa- 
mined, the Magistrate inspected the scene of 
offence and he heard arguments -and pronounced 
judgment imposing a fine of Rs. 40 on the ac- 
cused. The accused presented an appeal to the 
District Magistrate who held that an appeal lay 
to him under S. 407. The Sessions Judge, hold- 
ing that no appeal lay to the District Magistrate 
referred the case to the High Court. 

Held, that as the Magistrate imposed a fine of 
Rs. dO only, the case was covered by S. 413, Cr. 
P. Code, and no appeal lay to the District Magis- 
trate or at all. 

Obiter: (1)| that for the purposes of Ss. 407 
and 408, Cr. P. Code, the judgment is a part of 
the trial and the forum of appeal must be de- 
termined by the status of the Court at the 
time of the conviction; (2) that the appeal, 
provided any appeal lay, would lie to the Ses- 
sions Court. (Broomfield and Lokur, JJ.) Em- 
peror V. Kisan Sakharam. 206 I.C. 75=15 
R.B. 388=44 Cr.L.J. 481=45 Bom.L.R. 
74=A.I.R. 1943 Bom. 94. 


— Ss. 407 and 413-^Applicability — Trial— 

If includes^ judgment — Trial commenced by Ma- 
gistrate with second class powers — Magistrate 
invested with first class powers before judgment 
— Sentence of fine of Rs. 20— Right of appeal 

The petitioners were charged under S. 379, 
I. P. Code and the trial opened before a Magis- 
trate with second' class powers on 11th March, 
1941 and after subsequent hearings and conclu- 
sion of arguments was adjourned to 27th June, 
1941. On 10th May, 1941, the Magistrate was 
invested with first class powers. On 27th June, 
1941, the Magistrate delivered judgment con- 
victing the accused and ordering them to pay a 
fine of Rs. 20 each. The District Magistrate 
before whom an appeal was preferred took 
view that as the Magistrate was invested with 
first class powers before he delivered judgm^t 
the forum of appeal was the Court of Session 
and not the Court of the District Magistrate. 
The Sessions Judge held that as the sentence of 
fine was one of Rs. 20 only, no appeal lay. 

Held, (1) that the judgment was no part of 
the trial, and the trial must therefore be con^- 
dered to have been held 'by a Magistrate of the 
second class for purposes of S. 407, Cr. P. Code; 
(2) that although the trial must be taken to 
have .been held by a Magistrate of the ^ona 
class, the sentence was passed by a Magistrate 
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of the first clas, and being a sentence of Rs. 20 
only, no appeal lay in view of S. 413, Cr. P. 
Code. (Agarwala, /.) Deonand.\n Mahton v. 
Chalttar Mahton. 197 I.C. 87=:14 R.P. 270 
=8 B.R. 150=43 Cr.L.J. 7=22 Pat.L.T. 
963=A.I.R. 1942 Pat. 107. 

Ss. 407 and 408 — Trial — If includes 

judgment. See Cr. P. Code, Ss. 407, 408 and 
413. 45 Bom.L.R. 74. 

S. 407 (1) and (2) — Applicability — Ap- 
peal under S. 486 (1) against sentence under 
S. 480 — Transfer by District Magistrate to first 
class Magistrate — Jurisdiction of later to hear 
appeal. 

An appeal lies against a sentence imposed 
under S. 480, Cr. P. Code, only under S. 486 
(1) and not under S. 407, Cr. P. Code, as S. 
407 applies only to persons convicted on a trial 
held by a Magistrate. Where such an appeal 
under S. 486 (1) has been filed before the Dis- 
trict hlagistrate, it cannot as in the case o'f ap- 
peals under S. 407 (1) be directed to be heard 
by any Magistrate of the first class subordinate 
to him. S. 407 (2) cannot properly be applied 
to an appeal under S. 486 (1), Cr. P. Code. 
(Horwill, /.) D. K. Reddy, In re. I. L. R. 
(1942) Mad. 181=198 I.C. 549=14 R. M. 
484=43 Cr.L.J. 397=1941 M.W.N. 1073 
(1)=54 L.W. 633=A.I.R. 1942 Mad. 181= 
(1941) 2 M.L.J. 852. 

— ^ S. 408 — -'Trial” — Applicability, if res- 

tricted to trial with aid of assessors only. 

‘Trial' as used in S. 408, Cr. P. Code, ap- 
plies to a trial either with the assessors or with 
the aid of a jury and is not restricted to a 
trial with the aid of assessors only. (GJnilam 
Hasan, J.) Bhagwanta v. Sarjoo. 207 I.C. 
427=16 R.O. 44=1943 O.A. (C.C.) 135= 
1943 O.W.N. 207=1943 A.W.R. (C.C.) 52 
=1943 A.Cr.C. 84=44 Cr.L.J, 604=A.I.R. 
1943 Oudh 322. 

S. 411-A — Appeal under — Scope of — 

Powers of Pligh Court — principles to be oh- 
sef'ved in interfering with verdict of jury. 

Under S. 4n-A, Cr. P. Code, an appeal lies 
on a matter of fact as well as on a matter o’i 
law*. The general considerations on which the 
appellate Court has to act under S. 411-A are 
practically the same as those under S. 307, Cr. 
P. Code. It is the settled practice to give due 
weight to the verdict of the jury and to limit its 
interference to cases where the verdict appears 
to be manifestly wrong or unreasonable. This 
practice should be followed with greater reason 
in the case of verdicts of juries in the High Court 
itself. (Divatia, Lokur and Weston, //.) Go- 

\^RNMENT OF BOMBAY V. InCHYA FeRNANDEZ. 

220 I.C. 1=46 Cr.L.J. 635=47 Bom.L.R. 
363=A.I.R. 1945 Bom. 277 (F.B.). 

S. 411-A (as amended in 1943) — 

Scope, if retrospective — Conviction at High Court 
Sessions trial prior to coming into operation of 
section — Right of appeal. 

S. 411-A, Cr. P. Code, which was introduced 
by the Amending Act XXVI of 1943, is not re- 
trospective and a person convicted on a trial 
held by a High Court in exercise of its original 
jurisdiction, prior to the coming into force 
of the Amending Act cannot take advantage of 
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the provisions of S. 411-A. The Amending Act 
cannot be regarded as dealing with mere matters 
of procedure. It creates a new right of appeal 
which did not previously exist, and the new 
right of appeal conferred by it cannot be regard- 
ed as a mere matter of procedure, but is a sub- 
stantive right. ilVadia and Weston, JJ.) Em- 
peror V. Hasan Abdul Karim, I.L.R. (1945) 
Bom. 17=17 R.B. 122=46 Cr.L.J. 328=215 
I.C. 59=46 Bom.L.R. 470=A.I.R. 1944 

Bom. 252. 

S . 412 — Applicability — Conditions. 

In order to make S. 412 applicable the accused 
must have been convicted on his plea of guilty 
in exercise of the discretion o'f the Magistrate 
under S. 255 (2) of the Code. (Rowland, J.) 
Krishna Chandra Sinha v. Emperor. 208 
I.C. 639=16 R.P. 87=44 Cr.L.J. 801=10 
B.R. 60=A.I.R. 1943 Pat. 313. 

S._ 412 — Plea of guilty obtained by tric- 
kery — Effect of -^Affidavit by accused — Value of. 

Under S. 412, Cr. P. Code, an accused per- 
son is entitled to satisfy the Court that there was 
in^ fact no plea of guilty. A plea of guilty ob- 
tained by^ trickery is not a plea of guilty within 
the meaning of the Code. If, therefore, an ac- 
cused person who is prosecuted under the Salt 
Act pleads guilty on being told by the officers of 
the Salt Department that he would be very leni- 
ently dealt with and the salt would be returned 
to him if he pleads guilty, but he is convicted 
under the Act and the salt is ordered to be 
confiscated, he is not precluded under S. 412, 
Cr. P. Code, from asking for any relief except 
the reduction of the sentence and the setting 
aside of the order of confiscation. Statements 
made by the accused in an affidavit can be taken 
into consideration by Court, although they will 
not lead to his prosecution, if false. (Hender- 
son, J.) Prafulla Kumar Ray v. Emperor. 

I. L.R. (1943) 1 Cal. 540=212 I.C. 102=16 

R.C. 587=45 Cr.L.J. 517=A.I.R. 1944 

Cal. 120. 

S. 412— -Scope — Conviction on plea of 

accused by second class magistrate — Appeal. 

S, 412, Cr. P. Code does not provide that 
there should be no appeal generally when the 
accused has been convicted on his own plea in 
a second class Magistrate's Court. (Rowland, 

J. ) Mahomed v. Emperor. 209 I.C. 632=16 
R.P. 169=45 Cr.L.J. 166=10 B.R. 179=9 
Cut.L.T. 19=A.I.R. 1945 Pat. 380. 

S. 412 — Scope — If restricts powers of 

High Court under S. 439. See Cr. P. Code, S. 
439. A.I.R. 1943 Pat. 313. 

S. 413 — ^Applicability — Conviction by 

Magistrate having first class powers at time of 
conviction — Fine of Rs. 40 — Appeal — Competency, 
See Cr. P. Code, Ss. 407, 408 and 413. 45 

Bom.L.R. 74. 

S. 413 — Applicability — Trial commenced 

by Magistrate of second class — Subsequent in- 
vestment of first class powers— Sentence of fine 
of Rs. 20 — Appeal — If lies. See Cr. P. Code, 
Ss. 407 and 413. 22 Pat. L. T. 963. 

^S. 413 — Sentence of fine not exceeding 

Rs. 50— Sentence passed by Magistrate invested 
with first class powers only after conclusion of 
evidence but before sentence — Appeal, if lies. 
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Betoy Kumar Kundu v. Sita Nath Kundu. 
[ 6 "^^ Q.D., 1936-’40, Vol. I, Col. 2772:] 191 

I.C. 154=42 Cr.L.J. 87=13 R.C. 221. 

S. 415 — Applicability— Three fines -under 

three separate sections of the Indian Penal Code. 

Different sentences of fine under different sec- 
tions o£ Ih-e Penal Code do not amount to^ a 
sentence under S, 415, Cr. P. Code, by which 
two or more punishments were combined so^ as 
to give a right of appeal under that section. 
{Allso^, /.) Lalji V. Emperor. I. L. R. 
(1942) All. 947=204 I.C. 310=15 R.A. 331 
=44 Cr.L.J. 189=1942 A.L.W. 554=1942 
A.W.R. (H.C.) 322=1942 A.L.J. 607= 
1942 A. Cr. C. 188=A.I.R. 1943 All. 18. 
■S. 415 — Construction — '^Tzvo or more of 


u ^ JL twL/ V/ C. 

the punishments'^ — Meaning of — Punishments of 
the setme kind — If included. 

The words 'hwo or more of the punishments” 
in S. 415, Cr. P. Code, include only punishments 
of different kinds enumerated in S. 53', I. P. 
Code and do not include punishments of the same 
kind. What the legislature intended was that 
an appeal should be allowed to be brought against 
any sentence by which two or more punishments 
stated in S. 413 or S. 414 are combined. Si 415 
only refers to a combination of the two parti- 
cular punishments mentioned in Ss. 413 and 414, 
vis.) imprisonment and fine. (Manohar Lall and 
C hatter j% JJ.) Dargaht v. Emperor. 21 Pat. 
753=205 I.C. 440=15 R.P. 291=9 B.R. 234 
=44 Cr.L.J. 401=A.I.R. 1943 Pat. 122. 
S. 415 — Interpretation. Provincial Gov- 
ernment, C. P. AND Berar V. Bhivram. [See 
Q.D. 1936-’40, Vol. I, Col. 2773,*] I.L.R. 
<1942) Nag. 143. 

— — S. 415 — Interpretation — Applicability — 
*^Any two or more punishments therein men- 
tioned" — Meaning. 


CR. P. CODE (1898), S. 417. 

and the appellate Court must be slow to disturb 
the finding of fact by a Magistrate who had the 
advantage of seeing the witnesses. , (Davis, C,l) 
and Lobo, J.) Emperor v. Priestly. 220 I.C. 
452=A.I.R. 1944 Sind 124. 

S. W— Acquittal — Appeal agaimU 

Powers of High Court t0\ review evidence and to 
set aside acquittal. 

In an appeal from acquittal under S. 417, Cr. 

P. Code, the High Court has full power to 
review at large all the evidence upon which the 
order of acquittal was founded, and to reach the 
conclusion that upon that evidence the order of 
acquittal should be reversed. The Privy Council 
will always assume that the High Court (or any 
Court) has followed the proper practice unless 
something appears which proves the contrary. 
(Lord Thankerton.)\ iNur Mahomed v. Em- 
TOROR 221 I.C. 56=58 L.W. 481=1945 P. 
ygg N 405=(1945) M.W.N. 560 (l)-50 C. 
W N 1=A I.R. 1945 P.C. 151=(1945) 2 
M.L.J. 362 (P.C.). 

«S . 41 7 ~-Acquittal— Appeal —Interference 

—Prosecution evidence weak— Acquittal witot 
proper decision on question arising in case-Ii to 
he set aside. See Madras Local Boards Act, 
S. 207. (1943) 1 M.L.J. 492. 

S 417 _-Acquittal— Appeal— Interference 

by High Court-Principles, 5« Mabras Di5- 
TRTCT MUNiaPALITIES ACT, S. 182. (194Z; i 

[M.L.J. 586. 

417 — Acquittal— Appeal— Witness not 


allomed to be examined hy 
for retrial-Appellate Court jf to be saksfie 
that evidence of yxctuded witness would result 
conviction — Evidence Act, S. 167. 


in convicnon—jcr-mt^nLti , . 

It is not necessary before ordering 
an appeal against an acquittal in a 

evidcnce of a witness has beeri improperly 
In view of the history of Ss. 413 and 414, Cr. excluded by the trial Court, that the appellate 
P. Code, as they originally stood before the should be satisfied that the adrnission ot 

amendments made in them in 19'23, it is plain evidence of the wrongly excluded witness 

that the phrase “any two or more of the punish- j in a conviction. In the case of a 


ments therein mentioned” in S. 415 rfers to ^ two 
or more of the punishments of different kinds. 
S. 415 has no application in a case in which two 
appealable sentences of fine have been passed 
and the aggregate of fine does not exceed fo. 50. 
(Gang a Nath, /.) Gorakh Prasad v. Emperor, 
200 I.C. 768=15 R.A. 44=1942 A.W.R. 
(H.C.) 125=1942 A.Cr.C. 105=43 Cr.L.J. 
716=1942 A.L.J. 295=1942 A.L.W. 295=! 
A. I.R. 1942 All. 336. 

S. 417 — Acquittal — Appeal against — In- 

ierferencd by High Court — Grounds of. 

Although a High Court can interfere in a 
ease of acquittal even upon the facts and no 
limitation should he placed upon the power ex- 
pressly conferred in the Code, there are certain 
considerations which must be weighed with and 
influence any consideration of the question; for 
instance, the appellate Court must give proper 
wdght and consideration to the views of the 
trial Magistrate, as to the credibility of the wit- 
nesses. The appellate Court must bear in mind 
that the presumption of innocence in favour of 
the accused is not weakened by the fact that he 
iaas been once acquitted and also that the accused 
is; to the benefit of any reasonable doubt. 


would result in a couviguuu. x.. 7 

document it is possible for *e ype^e C 
to judge what effect, if any, the admission or 
rejertili of that document would ““imate 

trial o'f the case, but one cannot u 

the effect of the admission of oral evidence, it 
^VlcStt apply S, 167 Evidence Aohjo 
witness who has not been allowed to be exam n 
by the trial Court as the Court can have 

=A.I.R. 1944 Mad. 169=(1943) 2 M.L.J- 


—Magistrate, misappreciatmg LtiUs 

or failing to understand evidence If J 

*”*^erTthe Magistrate or Court 
has entirely misappreciated *e whence 

interpreted or failed to ^^erstod 4e eviaen^^ 
in the case in respect of a .tg High 

the case relating to ^ 1-4 an ord» 

Court will interfere with set aade | 
of acquittal, (Lobo and Tycuin, JJ-) ^ 
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V. PiNiLABHO Shah. I.L.R. (1941) Kar. 
532=199 I.C. 78=14 R.S. 160=43 Cr.L.J. 
458=A.I.R. 1942 Sind 33. 

S. 417 — Acquittal under S. 345 — Appeal 

against — Maintainability, 

The presentation of an appeal tinder S. 417, 
Cr, P. Code, against an order o’f acquittal passed 
under S. 345, Cr. P. Code, after permitting com- 
p)Ounding is a procedure without precedent; and 
such an appeal cannot be entertained in the 
absence of proof of illegality on the part of the 
Magistrate in accepting the compromise which 
was within his sole discretion to allow or refuse 
or in the absence of proof of the grossest 
misuse of his discretion by the Magistrate. 
{Rowland and Manohar Lai, JJ.) Emperor v, 
Gourishankar Bohidar. 196 I.C. 604=43 
Cr.L.J. 44=14 R.P. 236=22 Pat.L.T. 825 
=8 B.R. 54=A.I.R. 1942 Pat. 58. 

S. 417 — Appeal filed against several ac- 
cused — Notice, served only on some — Piece-meal 
hearing of appeal — Permissibility. 

Where in an appeal hied against several ac- 
cused the notices of appeal are served only on 
some o'f them, it is not merely permissible but 
desirable to hear the appeal in respect of those 
accused only upon whom the notices have been 
served. (Lodge attd Roxburgh, JJ.) Superin- 
tendent AND Remembrancer of Legal Affairs. 
Bengal v, Golak Tikad.^r. I.L.R. (1943) 1 
Cal. 181=215 I.C. 176=76 C.L.J. 415. 
S. 417 — Applicability — Partial acquittal. 

Per Iqbal Ahmad, C.J.-Ns. 417, Cr. P. C, is 
applicable not only to the case of a complete but 
also of a partial acquittal. (Iqbal Ahmad, C.J., 
Ismail, Mulla, Hamilton and Dar, JJ.) Z.a.mir 
•Qasim V. Emperor. I.L.R. (1944) A. 403= 
17 R.A. 75=46 Cr.L.J. 38=1945 A.W.R. 
(H.C.) 101=215 I.C. 213=1944 A. L.J. 203 
=A.I.R. 1944 All. 137 (F.B.). 

S. 418 — Appeal against conviction under 

Ss. 366 and 302, L P. Code — Trial by jury 
for S. 366 and with assessors for S. 302 — ^Jury’s 
verdict unanimous — ^Atecused if can attack, in the 
absence of misdirection, facts about kindapping 
in appeal against the charge of murder — ^Murder 
trial — Ambiguity in procedure — ^Benefit to ac- 
cused. Moujilal V. Emperor. i[See Q.D, 1936- 
"40, Vol. r, Col. 3337.] I.L.R. (1941) Nag. 
157=191 I.C. 371=13 R.N. 200=42 Cr.L.J. 
154=A.I.R. 1941 Nag. 94. 

S. 418 — Conviction by jury — Appeal — 

Powers of High Court. 

It is not open to the High Court in an appeal 
^ against a conviction on a verdict of the jury to 
consider whether it would on the same evidence, 
have convicted any one of the accu&ed. \{Horwill, 
J.) Vridichand Sowcar V. Emperor. 208 I.C. 
265=16 R.M. 243=44 Cr.L.J. 766=1943 M. 
W.N. 290 (2)=A.I.R. 1943 Mad. 527= 
<1943) 1 M.L.J. 377. 

S. 418 — Grounds open -in appeal under. 

An appeal against a conviction in a trial by 
jury must ^ rest only on legal grounds. Mere 
statements in the grounds o'f appeal that the 
-charge to the jury is full of misdirections and 
'non-directions and that the verdict of the jury 
'is perverse, are not sufficient to clearly fore- 
shadow the point of attack against the charge 
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to the Jury, which the grounds should indicate, 
(Sinha, J.) Ghulam Husain v. King Em- 
peror. I.L.R. (1945) A. 127=220 I.C. 411 
=46 Cr.L.J. 687=1945 A.W.R. (H.C.) 19 
=1945 A.Cr.C. 23=1945 A. L.J. 43=1945 A. 
L.W. 3=1945 O.W.N. (H.C.) 3=A.I.R. 
1945 A. 182. 

S. 418 — Jurisdiction — Trial by Judge 

exercising Sessions jurisdiction — Appeal to Chief 
Court — Competency. 

It is as from a Sessions^ Court to a High Court 
that appeals lie from a trial by a Judge exercis- 
ing the sessions jurisdiction o'f the Qiief Court 
to the Chief Court exercising High Court juris- 
diction. {Davis, CJ. and Lobo, J.) Emperor v. 
Hunbraj Lachiram. I.L.R. (1944) Kar. 

239=212 I.C. 79=16 R.S. 233=45 Cr.L.J. 
505=A.I.R. 1944 Sind 65. 

Ss. 419, 420, 421 and 561-A— Summary 

dismissal of jail appeal under S. 421 — Subse- 
quent re-presented appeal under S. 419^Main- 
tainability— High Court i’f can review its own 
judgment. Jodha v. Emperor. [See Q-D. 

1936-40, Vol. I, Col. 2780.] 15 Luck. 662. 

Ss. 421 and 369~Jail appeal— Summary 

dismissal— Effect— Subsequent appeal thremgh 
counsel — Maintainability. Raj Kumari v. Em- 
peror. [See Q.D. 1936-MO, Vol. I, Col. 2783.1 
15 Luck. 703. 

Ss. 421 to 423 — Withdrawal of appeal— 

Power of Court or appellant. 

Once an appeal has been lodged and admitted 
it is not in the power of any Court nor in the 
power of the appellant to allow the appeal to 
be withdrawn. The Court is bound once the 
appeal is admitted to proceed under S. 421 or 
under Ss. 422 and 423, Cr. P, Code, to decide 
the appeal on the merits. (Dalip Singh, Bhide 
and Ram Lall, JJ.) Emperor v. Ghulam 
Mahomed. I.L.R. (1942) Lah. 241=203 
I.C. 501=15 R.L. 222=44 Cr.L.J. 14=A. 
I.R. 1942 Lah. 296 (F.B.). . . 

S. 422 — Appeal against conviction — 

Absence of notice to complainant to whom com- 
pensation out of the fine was ordered under 
S. 54^ Cr. P. Code— No ground for interference, 
in revision. 

Where an appeal against a conviction has been 
fairly heard after notice to the Crown and after 
hearing the Public Prosecutor and a proper 
judgment has been written, it would be grossly 
unfair to require an accused who had been 
acquitted to go through a 'fresh ordeal because 
the appellate Judge had heard only the Public 
Prosecutor — ^which as all that is required under 
S. 422 of the Cr. P. Code,_ and not the com- 
plainanfs vakil also. There is no irregularity — 
much less illegality— in not giving notice of such 
appeal to the complainant merely because he was 
•awarded compensation under S. 545, Cr. P. Code. 
(Horwill, J.) Mariasoosai v. Arokkiam. 201 
I.C. 521=15 R.M. 357=43 Cr.L.J. 743= 
1942 M.W.N. 125=55 L.W. 176 (2)=A.I. 
R. 1942 Mad. 465=(1942) 1 M.L.J. 108. 

S. 422 — Notice to complainant — Neces^ 

sity — Conviction — Compensation given ^ to com- 
plainant — Appeal — Complainant not ^given full 
opportunity — If ground for setting aside acquittal 
made on appeal. 
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Although it is not necessary under S. 422, Cr. 

P Code to give notice to a complainant even 
thouo-h the complainant has been awarded com- 
pensation, it is a salutary practice to do so 
because the Crown might not choose to oppose 
the appeal. Where the complainant is served 
with notice, he should be given a reasonable 
opportunity to engage a vakil and that vakil also 
should be given reasonable time to prepare his 
case. But the failure to give a full opportunity 
to the complainant and his vakil would ^ not 01 
itself be a ground for intehiering with and 
setting aside an acquittal order made in appeal 
because an acquittal cannot Be lightly interfered 
■with. (HorwUl, /.) Ranga Konar t/. Pakkim 
Vattachi. 208 I.C. 460=16 R-f- 258=44 
Cr.L.J. 788=56 L.W. 338=1943 M.W.N. 
336=A I.R. 1943 Mad.565=(1943) 1 M.L. 

J. 493. . . 

^S. 422— S CO p^e— Appeal from conviction— 

Disposal on some day without notice to Crown 
Order of acquittal — Legality. 

An order o£ acquittal in a criminal appeal from 
a conviction passed on the same day on which 
the appeal is filed and without notice to the 
officer appointed by the Provincial Government 
under S. 422, Cr. P. Code, is illegal and cannot 
be sustained. (Lakshmano Rao, 

Prosecutor v. Karuppa Kone. 201 I . C . 

15 R.M. 469=43 Cr.L.J. 768=55 L.W. 170 
(1)=1942 M.W.N. 128 ( 1 )=A.I.R, 1942 
Mad. 356. 
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S. 423 — Appeal against conviction-Cor. 

rectness of trial Court's judgment— Burden of 
proof. 

Per Sen, J . — In a criminal appeal against a 
conviction it is for the Crown to establish iat 
the judgment of ^the trial Court is right. As 
the presumption o‘f the innocence of the accused 
still persists, the appellate Court has to satisfy 
itself that the judgment of the trial Court is 
right. {Khundkar and Sen, JJ,) Ibrahim 
Bandukchi V. Emperor. I.L.R. (1943) 1 Cal 
423=209 I.C. 105=16 R.C. 320=45 Cr.L.J, 
71=47 C.W.N. 332=A.I.R. 1943 CaLj65i 
-S. 423 — Appeal— Disposal without hiring 


-Ss. 422 and 422— Scope— Appeal from 


any party — Legality. 

Against a conviction in a case of rioting, some 
accused preferred an appeal, which, after notice, 
was posted for hearing on 1st November, 1939. 
On that date the other accused also preferred 
an appeal which was admitted and clubbed along 
with the other appeal. The Magistrate refused 
the request of the advocate for adjournment and 
closed the appeal and later on pronounced orders 
acquitting the accused. 

Lleld, in revision, that the appeals having been 
closed without any hearing the orders disposing 
of the appeals could not be sustained. (Laksh- 
inana Rao, J.) Nilakanta Iyer v. Pichaika- 
RAW. 1941 M.W.N. 670=A.I.R. 1941 Mad. 
802. 

-Ss. 423 and 514 — Appeal from order, 
under S. 514 — Power ^ of appellate Court to. 


conviction — Complainant's advocate — Right of to 
appear and tO[ argue — Discretion of Court, 

There is no provision in the Cr. P. Code *for 
appearance or argument by the complainanfs 
advocate in an appeal from a conviction even 
dn a non-cognizable case, e.g., defamation case, 
in addition to, or in substitution for, appearance 
or argument by the Public Prosecutor. S. 423, 
Cr. P. Code, makes no provision for hearing the 
advocate for the complainant; nor does S. 422 
make any provision for notice of an appeal to 
be given to the advocate for the complainant. 
It may be said that Ss. 422 and 423 are not 
exhaustive, and therefore in private prosecu- 
tions the Court may, if it thinks fit to do so, 
allow the complainant to appear by an advocate 
and hear his advocate. {Davis, C.J.) Pestonji 
C. Tarapore V. Emperor. I.L.R. (1941) Kar. 
451=198 I.C. 281=14 R.S. 139=43 Cr. L. 
J. 345=A.I.R. 1942 Sind 5, 

. — — S. 422 — iS cope — N on-compliance—N otice 
fmt ,sef^ to Crown — Acquittal — Revision at ins- 
kmce of complainant — Interference. . 

Under the mandatory provisions of S. 422, Cr. 
P. Code, notice must go to the Crown in an 
appeal from a conviction. But the omission to 
issue notice to the Crown is no ground for inter- 
ference with the appellate .order at the instance 
of the complainant when the Crown supports the 
order of acquittal passed in appeal. (HorwUl, 
J.) SuNDARARAMIER V. ChINNAPALANI AmBA- 
EAM. 208 I.C. 482=16 R.M. 264=1943 
M.W.N. 227=56 L.W. 259=44 Cr.L^J. 794 
=:A.I.R. 1943 Mad. 566= (1943) 1 MX.J. 
351. 


raise amount of security forfeited. 

Under S. 423, Cr. P. C., in an appeal from 
an order under S. 514 the appellate Court has 
power to alter or reverse the order. The word 
**alter” does not imply the power only to reduce 
the amount of security forfeited. The appellate 
Court has jurisdiction to raise the amount of the 
security forfeited. (Almond, J.C.) Gul Zamah 
V. Emperor. 205 I.C. 325=15 R. Pesh. 95- 
=44 Cr.L.J. 381=A.I.R. 1943 Pesh. 6 . 

.S. 42Z— Appellate Court— If restricted 


to High Court only. 

The expression ‘Appellate Courf in S. 4^, 
Cr. P. Code cannot be restricted to mean the 
High Court only because where the senteu^ 
passed by an Assistant Sessions Judge is only 
three years an appeal will lie to the Sessions 
Judge, whose powers to dispose of the 
must be found within the four corners of S. 423. 
Cr P. Code. (Glmlam Hasan, I.) BhagwanxA 
w. Saejoo. 207 I.C. 427=16 R.C. 44=1WJ 
O.A. (C.C.) 135=1943 O.W.N. 207=W3' 
A.W.R. (C.C.) 52=1943 A.Cr. 84=44 Cr. 
L.J. 604=A.I.R. 1943 Oudh 322. 

-S. 423 (1) (b) — Enhancement— WM 


may amount to. , . .. 

It can be stated as a general proposition, t^i 
to impose a substantial fine in place of a sent 
of imprisonment and increase of sent^ce 
imprisonment in default in payment of hue 
amount to an enhancement of s^tenc . 
the question depends on the facts oT v 

(Thomae. CJ.). Ganga Emp^OT- 18 Luce. 
252=200 I.C. 809=15 R.O. 47=1942 O W.i 
N. 376=1942 A.W.R. (C.C.) 249=1940 
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Cr.C. 112=43 Cr.L.J. 719=1942 O.A. 270, 
^A.I.R. 1942 Oudh 399 (1). 1 

S, 423 — Powers of appellate Court— Al- i 

teratio 7 i of coiiviction wider S, 304, I. P- Code 1 
into one wider S. 302, 1. P. Code— Permissibility, ; 

An appellate Court cannot alter a conviction | 
under S. 304, I. P. C., into one under S. 302, | 
I. P. C, although on the finding o£ the lower | 
Court the accused should have been convicted : 
under that section, as a conviction under S. 304, ^ 
I. P. C, is tantamount to an acquittal of the 1 
offence under S. 302, I. P. Code. (Almond^ J.C. \ 
and Mir Ahmad, J.) Sher Ali v. Emperor. | 
201 I.C. 705=15 R. Pesh. 29=43 Cr.L.J. ; 
766=A.I.R. 1942 Pesh. 51. I 

Ss. 423 (1) (b) and Powers of \ 

appellate Court — Alteration of conviction under S, \ 
304 to one under S. 302, L P. C. and enhance- { 
ment of sentence. 

In an appeal from a con\-iction by a convict 
who had been charged under S. 302, but convict- 
ed under S. 304, I. P. C., the High Court is 
competent to alter the conviction from one under 
S. 304 to one under S. 302, I. P. C., and then 
in the c.Kcrci?e o'f the powers conferred by S- 
439 (1), Cr. P. Code, to enhance the sentence 
to one of death or transportation ’for life as the 
merits of the case may require. (Dalip Singh, 
Ram Lall and Sale, //.) Bawa Singh v. Em- 
peror. I.L.R. (1942) Lah. 129=197 I. C. 
669=14 R.L. 273=43 Cr.L.J. 235=44 P.L. 

R. 59=A.I.R. 1941 Lah. 465 (F.B.). 

S. 423 — Powers of appellate Court — Al- 
teration of conviction — Conviction under S. 323, 
/. P. Code — Alteration into\ one under S. 323|114 
— Legality. 

The appellate Court cannot chpge a convic- { 
tion under S. 323, 1. P. Code, into one under 

S. 323 read with S. 114, 1. P. Code, when there 
was no charge under this section framed against 
the accused. (Varma, J.) Janak Singh v. 
Emperor. 195 I.C. 843=7 B.R. 979=14 R. 
P. 178=42 Cr.L.J. 790=22 P.L.T. 943= 
A.I.R. 1941 Pat. 623. 

S. 42Z-^Power of appellate Court— Al- 
teration of finding of acquittal into one of con- 
viction. 

A Court of appeal is empow^ered under S. 423 
(1) (&) (2) of the Cr. P, Code to alter a find- 
ing of acquittal into one o'l conviction. {Iqbal 
Ahmad, CJ., Ismail, and Dar, JJ., Mulla and 
Hamilton, JL, dissenting.) Emperor v. Zamir 
Qasim. I.L.R. (1944) A. 403=17 R.A. 75 
=46 Cr.L.J. 38=1945 A.W.R. (H.C.) 101 
=215 I.C. 213=1944 A.L.J. 203=A. I. R. 
1944 All. 137 (F.B.). 

S. 423 (1) (b )^ — Poivers of appellate 

Court — Conviction under S. 391, I. P. C. — Alte- 
ration to\ one under Ss. 147 and 148-^ — Legality — 
^‘May alter the finding” — Construction — Cr. P. C., 
Ss. 237 and 238 — Applicability of — E. 535. 

It is not competent to an appellate Court to alter 
a conviction under S. 391, I.P.C., into one under 
Ss. 147 and 148, I. P. C. The appellate Court 
cannot have larger powers than the trial Court. 
The particulars necessary for proving a charge 
under S. 391, L P. C. are different from the par- 
ticulars necessary for proving a charge under 
Ss. 147 and 148, I. P. C. The principle of S. 535, 
Q* Di 1-116 
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Cr. P. C., would not apply to such a case. Nor 
would Ss. 237 and 238, Cr. P. C., apply to the 
case. 

The words “may alter the finding*' in S. 423 
(1) (&), Cr. P. C, are no doubt very general, 
but must be construed in harmony with other 
provisions of the Code and not as overriding- 
them. (Das, J.) Bijo Gope v. Emperor. (1945) 
P.W.N, 284=A.I.R. 1945 Pat. 376. 

S, 423 — Powers of appellate Court- 

Finding of acquittal — If can be altered intO\ one 
of conviction. 

An appellate Court has pow^'er to alter a find- 
ing o’f acquittal to a conviction, either on ai 
point of law or a point of fact, where the ac- 
quittal has proceeded upon an erroneous view 
of the law. (Manohar Lall and Meredith, JJf) 
Emperor v. Barka Jetha Majhi. 20 Pat. 
881=199 I.C. 475=14 R.P. 593=23 P.L.T. 
368=1942 P.W.N. 18=8 B.R. 569=43 Cr. 
L.J. 493=A.I.R. 1942 Pat. 190. 

S. 423 (1) (b) — Powers of appellate 

Court — Observations regarding procedure at 
trial — Propriety — If bind trial Judge. 

There is nothing in S. 423 (1) (5), Cr. P. 
Code, which enables an appellate Court while 
ordering a commitment, to lay down what the 
advocates of the parties may or may not do at' 
the trial. So far as the trial Judge is concern- 
ed, he would be guided at the trial by the pr(> 
cedure prescribed by the Code, unfettered in his- 
discretion by anything by way of observations- 
contained in the committal order. (Davis, C.J.^ 
and Thadani, J.) Sanmukh Singh v. Emperor. 
I.L.R. (1945) Kar. 109=221 I.C. 31=A.I. 
R. 1945 Sind 125. 

S. 423— Powers of appellate ^ Court- 

Order for rc-trial on ground of defect in charge 
— Considerations — Finding as to failure of justice 
— Necessity. 

An appellate Court has undoubtedly power to 
order a re-trial under Ss. 423 and 232, Cr.' P. 
Code, on the ground of there being a defect in 
the charge, but before ordering a re-tria!, the 
appellate Court must come to a clear finding as 
to whether the error or defect in charge^ had' 
misled the accused in his defence or occasioned 
a failure of justice, in view of the wording of 
Ss. 531 and 232. (Fazl Ali, I.) Bhola Nath 
Mitra V. JiTENURA Nath Mukherji. 197 I.C. 
213=14 R.P. 295=8 B.R. 171=43 Cr.L.J. 
134=1941 P.W.N. 657=A.I.R. 1942 Pat. 
143. 

S. 423 (1) (b) — Power of appellate 

Court — Order for retrial from particular stage' 
of trial — Legality. 

A Sessions Judge hearing an appeal from a 
conviction and ordering a re-trial on the ground 
that the magistrate failed to question the accused 
on the evidence of the prosecution witnesses, 
can order a re-trial from the stage at which the 
illegality crept in, i.e., from the stage at which- 
the examination of the accused is taken. The 
words in S. 423 (1) (b), Cr. P. Code, autho- 
rizing an appellate Court to order a re-trial are- 
sufficiently wide to authorize a re-trial from the 
point at which the error or illegality in the trial 
has been committed, provided the accused was 
not otherwise prejudiced. (Davis, C.J. and Lobo^ 
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J.) ViROOMAL V. Emperor. ,I. L. R. (1941) 
Kar. 167=196 I.C. 275=14 R.S. 62=42 Cr. 
XJ. 837=A.I.R. 1941 Sind 144. 

■ S. 423 (2) — Powers o\f appellate Court — 

Order for retrial — If obligatory on reversal of 
verdict. 

S. 423 (2), Cr. P. Code does not lay down 
'that i£ the appellate Court chooses to reverse 
the verdict o£ the jury it must of necessity 
direct a new trial. {Ghulam Hasan, /.) Bhag- 
WANTA V. Sarjoo. 207 I.C. 427=16 R.C. 44 
=1943 O.A. (C.C.) 135=1943 O.W.N. 207 
=1943 A.W.R. (C.C.) 52=1943 A. Cr. C. 
*84=44 Cr.L.J. 604=A.I.R. 1943 Oudh 322. 

— Ss. 423 and 107 — Power of appellate 
^Court — Order for retrial on allowing appeal in 
case, under S. 107 — Competency. 

An appellate Court has no power to order re- 
trial while allowing an appeal in a case under 
S. 107, Cr. P. Code. {Bennett^ J.) Abdulla v. 
Emperor. 201 I.C. 60=15 R.O. 61=1942 O. 

W. N. 387=1942 A.W.R. (C.C.) 251=1942 
A. Cr. C. 112 (2) =43 Cr.L.J. 729=1942 
"O.A. 272=A.I.R. 1942 Oudh 416. 

^S. 423 — Powers of appellate Court — 

Power to alter conviction under wrong section to\ 
one under proper section. 

Where the evidence establishes facts consti- 
tuting an offence under S. 477- A read with S. 
34, I. P. Code, but the trial Court records a 
conviction under a wrong section, it is open to 
the appellate Court to alter that conviction into 
one under the correct section under which the 
accused ought properly to have been convicted 
(Agarwala and Brough, JI.) Satyanarayana v. 
Emperor. 22 Pat. 681=212 I.C. 298=16 R. 
P. 313=25 P.L.T. 57=10 B.R. 494=45 Cr. 

X. J. 624=A.I.R. 1944 Pat. 67. 

S. 423 (1) (b) — Power of appellate 

Court — Power to commit accused to Sessions 
Court without repealing inquiry or writing com- 
mittal order. 

An appellate Court under S. 423 (1) (&) has 
power to commit the accused for trial to the 
Court of Session, without repeating the inquiry 
or writing a long committal order when the 
alleged 'facts are set out clearly in the judgment 
of the trying Magistrate and the evidence is 
very fully upon the record. {Davis, C.J.) Man- 
.SHA Ram Gian- Chand v. Emperor 193 I.C, 
454=13 R.S. 231=42 Cr. L. J. 460=A. I. 

R. 1941 Sind 36. 

— — 'S. 423 — Powers of appellate Court — 
Transforming conviction under S. 147 and S. 
325 read with S. 149, I. P. Code, into one under 

S. 325 read with S. 34, 7. P. Code. 

An appellate Court is competent to transform 
a conviction for an offence under S. 147 and S. 
325 read with S. 149, I. P. Code, into a convic- 
tion for an offence under S. 325 read with S. 34, 
L P. Code, though the latter is not mentioned 
in the charge. {Bennett, I.) Bhurey Singh v. 
Emperor. 222 I.C. 332=1945 A. Cr. C. 152 
=1945 A.W.R. (H.C.) 274=1945 A.L.W. 
(H.C.> 340=1945 O.W.N. (H.C.) 293= 
19,45 A.L.J. 359=A.I.R. 1946 A. 7. 

CJ . — It cannot be disputed 
';;Cr.4 p. '' Code is, self-contained and 
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exhaustive and that the powers of the appellate 
Courts in dealing with criminal appeals are co- 
extensive with, and controlled by, the provisions 
of the section. {Iqbal Ahmad, C.J., Ismail 
Mulla, Hamilton and Dar, //,) Zamir Qasim 'c 
Emperor. I.L.R. (1944) A. 403=17 R a' 
75=46 Cr.L.J. 38=1945 A.W.R. (H ‘ci 
101=215 I.C. 213=1944 A.L.J. 203=A I R 
1944 All. 137. ■ * ’ 

S. 423 (1) (c) and (d ) — Security pro.. 

c ceding s — De novo enquiry — If can he ordered. 

The Legislature could never have intended that 
a person, who was being proceeded against under 
S'. 107 or no, Cr. P. Code, should get off scot 
free merely on account of some error of pro- 
cedure by the ^Magistrate. If in the case of a 
person, who prima facie ought to be bound over 
the order has to be reversed on account of an 
illegality in the proceedings, the appellate Court 
has to apply its mind to the question whether 
there should be a de novo enquiry or not, and 
then pass an order incidental to its order revers- 
ing the order for security directing either there 
should be a de novo\ enquiry, or, if the matter 
had become stale or for any other reason, that 
there should not be a de novo enquiry. {Blacker 
and Ram Lall, JJ.y Subeg Singh v. Emperor 
I.L.R. (1943) Lah. 365=199 I.C. 532=14 
R.L. 431=43 Cr.L.J. 564=44 P.L.R. 71= 
A.I.R. 1942 Lah. 84. 

S. 423 (1) — Scope — Mandatory charac- 
ter of — Appeal — Records destroyed by fire after 
trial and pending appeal — Procedure — Re-trial, 

S. 423 (1), Cr. P. Code, is mandatory and 
it is obligatory on the appellate Court to obtain 
and examine the records at the time of the hear- 
ing. Where the records are not available, e.p., 
when they have been destro 3 ^ed by fire after ^trial 
and pending appeal, the only course open is to 
order a re-trial. {Byers, J.) Sevugaperumal 
V. Emperor. 207 I. C. 60=16 R. M. 81=44 
Cr.L.J. 611=56 L.W. 76=1943 M.W.N. 72 
(2)=A.I.R. 1943 Mad. 391 (2)=(1943) 1 
M.L.J. 129. 

S. 423 — Trial by jury — Appeal from 

conviction — High Court holding that there has 
not been legal trial — Power to\ order that there 
should not be fresh trial. 

Where on an appeal from a conviction at a 
trial by jury, the High Court holds that there 
has been misjoinder of charges and as such 
there has not been a legal trial, it is not entitled 
to order that there shall not be a fresh trial un- 
less it is prepared to quash the commitment 
under S. 21S, Cr. P. Code, f Lodge and Akram, 
JJ.) Hugh Francis Bellgard v. Emperor. 
I.L.R. (1941) 2 Cal. 319=198 I.C. 499=14 
R.C. 471=43 Cr.L.J. 389=45 C.W.N. 839 
=A.I.R. 1941 Cal. 707. 

Ss. 423 (2) and 537 {d)— Misdirection 

— Interference — When not justified. 

If a Court after considering the evidence finds 
that, even if the misdirection had not occurred, 
the jury could not reasonably have come to 
other decision, it should not interfere. 

I.) Harakchand V. Emperor. I.L.R. (1942) 
Nag. 510=197 I.C. 138=14 R.N. 159=43 
Cr.L.J. 129=1941 N.L.J. 441=A.I.R. 1941 
Nag. 324. ! . ^ 
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-S. 423 (2) — Misdirection — Reading out 

-of written charge if amounts to. See Cr. P. 
Code, Ss. 297 and 423 (2). 1942 N.L.J. 523. 

^Ss. 424 and 367 — A\p<pellate Court — 

Duty in regard to hearing — Judgment — Contents. 

It is the duty of the appellate Court to ex- 
amine the record and to dispose o'l the appeal 
•on merits and this duty is cast upon the Court 
of appeal notwithstanding that the appellant does 
not appear. Wliere the appellate Court is not a 
High Court, S. 424 read with S. 367 of the 
Cr. P. Code, renders it necessary that the appel- 
late judgment should embody inter alia the point 
or points for determination, the decision thereon 
and the reasons therefor. {Misra, 7.) Maho- 
med Mustaqim V. SuKHRAj. 220 I.C. 430= 
46 Cr.L.J. 684=1944 A.W.R. (C.C.) 256= 
1944 O.A. (C.C.) 256=A.I.R. 1945 Oudh 
52. 

S. 424 — Duty of Court in disposing of 

appeal — Reasons for conclusion — If to he given — 
5. 367 (1). 

Where notice has gone to the Public Prose- 
cutor in an appeal from a conviction and the 
accused who have been released on bail pending 
appeal are absent the appellate Court in dis- 
missing the appeal must give reasons for the 
conclusion it comes to. A judgment dismissing 
the appeal reciting that the accused and their 
counsel are absent and that the Court has care- 
fully perused the case record and does not find 
any grounds to interfere with the conviction is 
not a proper judgment under S. 367 (1)', Cr. P. 
Code and cannot be upheld. Such a judgment 
would be enough i’l the disposal were one in 
limine under S. 421, Cr. P. Code. (Horivill, 7.) 
Chinnathambi, In re. 204 I.C. 298=15 R. 
M. 751=44 Cr.L.J. 185=55 L.W. 712 (1) 
=1942 M.W.N. 746=A.I.R. 1943 Mad. 9= 
<1942) 2 M.L.J. 579. 

S. 424 — Strictures in judgment agaimt 

Magistrate — Propriety. 

lit is undesirable and improper for one Judge 
or Magistrate to criticise another in his judg- 
ment in unrestrained language. It is unfair to 
the Magistrate concerned as a public indictment 
•of this sort tends to make his position as a Magis- 
trate difficult and must affect adversely his 
ability to perform his magisterial duties. It 
also lowers the administration of justice in the 
eyes of the public. If there is any serious cause 
for complaint the matter should be taken up 
privately with the District Magistrate. fPollockj 
I .) Ganabati Sitaram V. Tansingh Sitaram. 
I.L.R. (1944) Nag. 176=215 I.C. 57=17 
R.N. 37=45 Cr.L.J. 766=1944 N.L.J. 93 
=A.I.R. 1944 Nag. 136. 

S. 428 — Additional evidence — Power of 

appellate Court — Re-trial — If to he ordered on 
ground of additional evidence being necessary. 

An appellate Court under S. 428, Cr. P. Code, 
has power to take, or direct the taking of, addi- 
tional evidence, such as the evidence o’f a hand- 
writing expert, if it thinks that such additional 
evidence is necessary. It is not necessary for 
the Court to direct a retrial on that ground. 
(Pazl Ali, 7.)' Bhola Nath Mitra v. Jitendra 
Nath Mukhekjea. 197 I.C. 213=14 R.P. 
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295=8 B.R. 171=43 Cr.L.J. 134=1941 P. 
W.N. 657=A.I.R. 1942 Pat. 143. 

S, 428 — Remand for fresh evidence in an 

appeal against security order under S. 110, Cr. 
P. Code — Propriety. 

(Where in a case under S. 110, Cr. P, Code, 
the Sessions Judge in appeal not being quite con- 
vinced by the prosecution evidence, remands the 
case and orders the taking of fresh evidence as 
he thought it necessary to have it on record, 
and for which he has recorded reasons, the order 
though rather unusual is not necessarily illegal 
or improper. There is no hard and fast rule to 
fetter the discretion of the appellate Court. 
(Madeley, 7.), Babu v. Emperor. 214 I.C. 
123=45 Cr.L.J. 730=17 R.O. 29=1944 A. 
W.R. (C.C.) 175=1944 O.A. (C.C.) 175 
=1944 O.W.N. 239=A.I.R. 1944 Oudh 243. 

S. 429 — Reference to third judge — Scope 

of — Judges differing only as regards one of the 
accused. 

The case to be laid before a third judge under 
S. 429, Cr. P. Code, is the complete case in so 
far as the two judges who first heard the appeal 
have differed as regards a particular accused but 
not the case of the other accused as to whom 
they did not differ. (Collister and Plowden, 77.)! 
Subedar Singh v. Emperor. I.L.R. (1943) 
A. 82=208 I.C. 262=16 R.A. 77=1943 A. 
L.J. 172=44 Cr.L.J. 765=1943 A . L . W . 
270=1943 O.W.N. (H.C.) 172=1943 A. W. 

R. (H.C.) 110=1943 O.A. (H.C.) 110= 
1943 A.Cr.C. 65 (2)=A.I.R. 1943 A. 272 
(F.B.). 

— ; S. 432 — Jurisdiction of High Court to 

direct Magistrate to make, reference. 

The High Court has no jurisdiction to direct 
a Magistrate to state a case under S. 432, Cr. 
P. Code, if in his discretion he does not desire 
to do so, and in any case the High Court will 
not direct him to state a case after he has re- 
corded an order of acquittal, although .it thinks 
that there is a serious question of law which 
requires to be considered. (Beaumont^ C.J. 
Lokur and Rajadhyaksha, 77.) Shamdasani v. 
Central Bank of India Ltd. (No. 1). I.L.R. 
(1944) Bom. 302=212 I.C. 396=16 R.B. 
358=45 Cr.L.J. 612=46 Bom.L.R. 70=1944 
Comp. C. 38=A,I.R. 1944 Bom. 107 

(F.B.). 

Ss. 435 and 439 — Acquittal — InteHerence — 

Acquittal in appeal without giving notice or full 
opportunity to complainant — If to be set aside. 
Cr. P. Code, S. 422. . (1943) 1 M.L.J. 493. 

Ss. 435 and 439 — Acquittal — Revision — 

Private complaint — Conviction — Appeal — N otice 
not sent to Crown — Accused acquittal — Revision 
by complainant — Interference. 6*^^ Cr, P Code, 

S. 422. (1943) 1 M.L.J. 351, 

— ^ — ^Ss. 435 and 439 — Administrative order — 
District Magistrate directing subordinate Magis- 
trates not to allow unauthorised persons to prac- 
tice as legal practitioners — Revision. 

An order of a District Magistrate directing 
subordinate Magistrates not to allow certain un- 
authorized persons to practice as legal practi- 
tioners in their Court is^ one passed in the exer- 
cise of his administrative magisterial functions 
and is not revisable under Ss. 435 and 439, Cr. 
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P. Code. (Byers, /.) Narasimhamurthi Pat- 
NAiK V. Emperor, 207 I.C. 623=16 R.M. 
161=1943 M.W.N. 223=56 L.W. 256=44 
Cr.L.J. 662=A.I.R. 1943 Mad. 470=(1943) 

1 M.L.J. 382. 

Ss. 435 and 439 — Court subordinate to 

High Court — Bihar and Orissa Municipal^ Act, 
S. 198 — Magistrate acting under — If acts judici- 
ally — Orders — If open to revision. 

The function that a Magistrate discharges ! 
under S. 198, Bihar and Orissa Municipal Act, 
is discharged in the course o'f his judicial duty, 
and is not a function that can be assigned to 
any one but a Magistrate. He functions as^ a 
Criminal Court and is therefore an inferior 
Criminal Court and his order is therefore subject 
to revision by the High Court under Ss. 435 and 
439, Cr. P. Code. (Dhavle, /.) Chairman, 
Bihar Munictpality v. Ramnandi Kuer. 197 
I.C. 74=14 R.P. 266=8 B.R. 145=43 Cr. 
L.J. 110=1941 P.W.N. 459=22 Pat.L.T. 
510=A.I.R. 1941 Pat. 548. 

S. 435 — Duty of applicant to be ready 

with case and documents — Adjournment to 
enable documents to be sent for — Practice. Muk- 
UND Martu V. Emperor. [See Q.D. 1936-’40, 
Vol. I, Col. 2797.] 42 Cr.L.J. 52. 

Ss. 435 and 439 — Duty of Court — Con- 
viction and sentence for act which is no offence 
at the time — Interference in revision — Point not 
raised at trial or on appeal — If ground for non- 
interference. 

Where it is brought to the notice of a Court ^ 
having revisional jurisdiction that a person has • 
been convicted and sentenced for doing an act ' 
which at the time was not an offence, it^is the 
duty of the Court to interfere and set aside the 
conviction and sentence. The fact that the point, 
viz., that the act alleged was not an offence at 
the time, was not raised in the lower Courts, .is 
no ground for not interfering in revision. (Hap- 
pell, I.) Kunhi Pakki, In re. 209 I.C. 12= 
16 R.M. 286=45 Cr.L.J. 74=1943 M.W.N. 
343=A.I.R. 1943 Mad. 587=(1943) 1 M.L. 
J. 468. 

Ss. 435 and 439 — Enhancement — Princi- 
ples governing. 

The fact that the sentence passed is a very 
lenient one is not a sufficient ground on which 
the Court will exercise its powers to enhance 
the sentence. Generally speaking, a sentence will' 
not be enhanced in revision unless it is such a 
manifestly inadequate punishment for the offence 
committed as to amount to a miscarriage of 
(RohertSj C.J. and Dunkley, J.) Hla 
SM V. Tke King. 1941 Rang.L.R, 595=199 
I.C, 147=14 R.R. 269=43 Cr.L.J. 525= 
A.I.R. 1942 Rang. 49. 

S. 435 — ^'Inferior Criminal C our If * — 

Panchayat under Bihar and Orissa Village Ad- 
ministration Act — Order passed by — Revision 

High Courfs power. 

_ A panchayat constituted under the Bihar and 
Orissa Village Administration Act, is a Court, 
and in the exercise of its criminal jurisdiction, 
e ” inferior Criminal^ Court for purposes of 
S. 435, Cr. P. Code, and its orders are therefore 
revisable by the High Court under S. 435 Cr. 
P. Code. Ss. 53 (2) (b) and 57 (2) of the 
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Bihar and Orissa Village Administration Act are 
a clear indication that a panchayat is a Court 
(Agarwala, J.) Goni Mahton v. Emperor! 

193 I.C. 491=7 B.R. 606=13 R.P. 614=42 
Cr.L.J. 434=1940 P.W.N. 973=A.I.R 
1941 Pat. 169. 

•S. 435 — Inferior Criminal Couri—Suh 


divisional Magistrate holding inquiry into case 
of torture by police officer— If subordinate fa 
Additional District Magistrate— Power of latter 
to revise order on inquiry. 

A Sub-Divisional Magistrate holding an in- 
quiry under Police Order No. 157 into a case of 
torture or other offence by a police officer and 
examining witnesses on oath is holding a judicial 
proceeding as defined in S._ 4 {m), Cr. P. Code, 
and is a Criminal Court inferior to the Addi- 
tional District Magistrate. Therefore under 
S. 435, Cr. P. Code, tlie Additional District 
Magistrate has jurisdiction to revise the order 
passed by the Sub-Dmsional Magistrate on such 
inquir3^ (Kuppuszvami Ayyar, J.) Veerappan, 
In re 210 I.C. 321=16 R.M. 450=45 Cr. 
L.J. 212=56 L.W. 437=1943 M.W.N. 705 
(1)=A.I.R. 1944 Mad. 37=(1943) 2 M.L.J. 
182. 

■Ss. 435 and 439 — Interference— Contra- 


vention of S. 530 (p), Cr. P. Code— When justi- 
fies intefierence. See Cr. P. Code, S. 530 (p). 
(1941) 2 M.L.J. 420. 

S. 435 — Jurisdiction of District Magis- 
trate-Order under S. 145 by Subordinate Ma^s- 
trate — Power of District Magistrate to set aside 
— Procedure. Luti Singh v. Ram Kirit Singh. 
\See Q.D. 1936-’40, Vol. I, Col. 3338.] 192 I.C. 
784=7 B.R. 492=42 Cr.L.J. 340=13 R.P. 
569=A.I.R. 1941 Pat. 105. 

Ss. 435 and 439 — Limitation. 


Where a criminal revision petition has been 
admitted the question of limitation is not of 
much importance there being no limitation fixed 
by statute for a criminal revision. (Varma, J.) 
Lalo Mahto V. Emperor. 199 I.C. 218=14 
R.P. 577=22 Pat.L.T. 976=1942 P.W.N, 
13=8 B.R. 534=43 Cr.L.J. 537=A.I.R. 
1942 Pat. 150. 

■Ss. 435 and 439 — Limitation — Revision 


‘application. . , 

Once a revision petition has been admitted py 
the High Court, it has to be considered on 
merits, and a plea of limitation^ does not 
especially when there is no period prescribed W 
the statute for such an application, 

Bibi Zainale V. Anwar Khan. 1945 P.W.N. 
317. - 

S. 435 — Object of calling for record. 

Per Khundkar, /. — Obviously the record is iwt 
to be called for merely to satisfy 
curiosity, but it is to be called^ for in order that 
the Court may, after examination, take measures 
to correct by revision what^ may be^ incorrec^ 
illegal or improper -in some thing or things 
the rdcofd contains or discloses. The operatic 
of revising calls for the exercise of pow^* 
(Khundkar, Lodge, Sen, Roxburgh and Akrc^ 
//.) Mahabir Singh v. Emperor. I 
(1944) 2 Cal. 1=211 I.C. 177=45 Cr.L.J. 
309=16 R.C. 495=48 C.W.N. 113=A.I.R- 
1944 Cal. 17 (F.B.). 
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Ss. 435 and 439 — Objection as to forum 

after admission of^ revision and sending for 
records — Maintainability. 

Once an application for revision has been 
admitted and the record called for an' objection 
that the application should have been made to 
the Sessions Judge in the first instance should 
not be entertained. (Agarwal_, /.) Surajbali i 

V. Emperor. 201 I.C. 466=15 R.O. 103 — 1 
1942 O.A. 303=1942 O.W.N. 425=1942 A. I 

W. R. (C.C.) 275=1942 A.Cr.C. 134=43; 
Cr.L.J. 739=A.I.R. 1942 Oudh 438. 

Ss. 435 and ^S9— Power of Court— Irre- | 

gularity in petition of revision — Affidavit sworn \ 
to by accused — If bar to maintainability of peti- ■ 
tion Of to interference. . | 

The mere fact that a criminal revision ^ peti- , 
tion is not in order is no ground for rejecting it ■ 
on the ground that the affidavit in support of it 
is sworn to by the accused himself in contra- j 
vention o’l the rules. Once the case has come ; 
before the High Court, the Court has power to ; 
deal with the matter under Ss. 435 and 439, Cr. 
P. Code. iVarma, J.) Lalo Mahto v. Em- 
peror. 199 I.C. 218=14 R.P. 577=22 Pat. 
L.T. 976=1942 P.W.N. 13=8 B.R. 534=43;, 
Cr.L.J. 537=A.I.R. 1942 Pat. 150. ! 

s, Powers of District Magistrate- 

Calling for pending proceedings— Order for, 
signed by some body *foP District Magistrate — 
Legality. 

Under S. 435 the District Magistrate un- 
doubtedly has power to call for the records of 
proceedings before any Magistrate of the Dis- 
trict, even when those proceedings are pending; 
but it is the District Magistrate who has that 
power, and an order signed by another person 
'Tor’ the District Magistrate, calling for a pro- 
ceeding, is an order without authority'. (Dimkley, 1 
J.) King v. Maung Po Thaing. 1941 Rang. | 
L.R. 82=194 I.C. 370=13 R.R. 306=42 Cr. 
L.J. 573=A.I.R, 1941 Rang. 114. 

Ss. 435 and 436 — Powers of District 

Magistrate — Case submitted under ^S. 346 (1) — 
Power to revise opinion of referring Magistrate. 

Although a District Magistrate has powers of 
revision under Ss. 435 and 436, Cr. P, Code, 
those powers can only be exercised for^ the 
limited purpose indicated in those sections. 
Except for 1h.at special purpose, he has no power 
to revise the opinion of a subordinate Magis- 
trate in a case reported to him under S. 346 (1), 
Cr. P. Code. {Broomfield and Wassoodew, //.) 
Haidarsha Lalsha V. Dhondu Abaji. I. L.R. 
(1942) Bom. 198=199 I.C. 351=14 R.B. 381 
=43 Cr.L.J. 562=44 Bom. L.R. 53=A.I.R. 
1942 Bom. 84. 

— — Ss. 435 and 439 — Powers of High Court. 

The High Court possesses a general power of 
superintendence over the actions of Courts sub- 
ordinate to it. On its administrative side the 
power is known as the i^wer of superintendence. 
On the judicial side it is known as the duty of 
revision. The High Court can at any stage of 
■its own motion if it so desires, and certainly 
when illegalities or irregularities resulting in 
injustice are brought to its notice, call for the 
records and examine them. This right o'l ^ the 
High Court is as much a part of the adminis- 
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tration of justice as its duty to hear appeals ana 
revisions and interlocutory applications. So a.lso 
its right to exercise its powers of administrative 
superintendence, (Bose and Sen, I JO Saoji v. 
N. S. Jatar. I. L.R. (1945) Nag. 74=1945 
N.L.J. 30=A.I.R. 1945 Nag. 33=1945 F. 
L.J. 73. 

Ss. 435, 439 and 491— Powers of High 

Court — Conviction and sentence by^ special Court 
under Special Criminal Courts Ordinance. 

The High Court cannot revise an order of con- 
viction or sentence passed by the Special Magis- 
trates appointed under the Special Criminal 
Courts Ordinance II of 1942 under Ss. 435 and 
439, Cr. P. C., because this power of revision 
can he exercised only as against orders passed 
by Magistrates exercising jurisdiction under the 
Cr. P. Code. As the Special Magistrates de- 
rived their jurisdiction from^ the Ordinance, 
they cannot be properly described as '^Inferior 
Criminal Courts” and the High Court cannot re- 
vise their order. It does not however necessarily 
follow from this that the High Court is entirely 
powerless in the matter. Under S. 491, Cr. P. 
Code, the High Court may direct that a person 
illegally or improperly detained in public or 
private custody within the limits of its appellate 
criminal jurisdiction be set at libert>v It is ob- 
vious that if the ordinance under which the peti- 
tioners were tried was not applicable to^ their 
cases, then their trial was no trial at all in the 
eye of law and they cannot be detained in a pri- 
son, because they should be deemed to have been 
committed to prison without trial and because 
the Magistrates who have sentenced them to^ im- 
prisonment had no power to send them to prison. 
(Harries, C.J., Fast Ali and Varma, //.) Ban- 
w.ARi Gope V. Emperor. 22 Pat. 175=204 I.C. 
451=15 R.P. 226=9 B.R. 154=24 P.L.T. 
50=44 Cr.L.J. 273=1942 P.W.N. 226=A. 
I.R. 1943 Pat. 18 (F.B.). 

S. 435 (as amended in 1923) — Powers 

of High Court — Revision against order under 
S. 145 — Power to bring on record legal repre- 
sentatives of deceased party — Inherent powers — 
5*. 561-A. 

The High Court in dealing with revision ap- 
plications against orders under S. 145, Cr, P. 
Court (as amended in 1923) have the wide 
powers of an appellate Court instead of the 
restricted powers conferred under S. 15 of the 
Charter Act, under which revision petitions had 
to be filed prior to 1923, as S. 435, Cr. P. Code, 
did not apply to proceedings under Chapter XII 
of the Act prior to 1923 when the Code was 
amended. S. 561-A, enacted in 1923, also gives 
very wide additional powers to the High Court. 
As the law now stands, the^ High Court has 
ample powers in revision against orders under 
S. 145, Cr. P. Code, to bring legal representatives 
on record if the ends of justice require it. (Hor- 
will, J.) StlRYANARAYANA RajU V. VlSWA- 

nadharaju. 199 I.C. 320=14 R.M. 615= 
1942 M.W.N. 38=43 Cr.L.J. 487=A.I.R. 
1942 Mad. 249= (1941) 2 M.L.J. 1047. 

Ss. 435 and 439 — Questions of fact — 

Power to go into evidence. 

(When a revisional Court holds that in decid- 
ing on the guilt o'f the applicant, the lower Couf"^ 
have taken into consideration inadmissible evi- 
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dence, it is plainly incumbent on the revisional 
Court to satisfy itself that the remaining evi- 
dence, which the lower Courts could properly 
take into consideration, is sufficient to establish j 
as against the applicant, proof of his guilt be- 
yond reasonable doubt. (Roberts, CJ. and Dun- 
klcv n A. H. Ghandhi V. The King. 1941 
Rang.L.R. 566=198 I.C. 455=14 R.R. 210 
=43 Cr.LJ. 373=A.I.R. 1941 Rang. 324. 

— S. 435 — Revision against acquittal on the 

motion private party — Interference by High 
Court — Circa nistances. 

A revision at the instance of a private person 
against an order of acquittal is an extraordinary 
remedy. The High Court will not he_ prepared 
to interefere unless there are exceptional cir- 
cumstances compelling it to do so, as for exam- 
ple where the Magistrate does not appear to 
have exercised an impartial judicial mind in 
considering evidence or has entirely left evidence 
out of consideration or has relied upon evidence 
not on the record. (Agarwah A) Noor Mo- i 
HAMMAD V. Imtiaz Ahmad. 197 I.C. 839—14 
R.O. 363=1942 A.Cr.C. 1=43 Cr.L.J. 280 
=1941 O.W.N. 1290=1941 A.W.R. (C.C.) 
397=1941 O.A. 1008=A.I.R. 1942 Oudh 
130. . . 

Ss. 435 and 439 — Revision against on- 

ginal orders of Magistrates. 

It is a rule of the Nagpur High Court not to 
interfere with an original order of a Magistrate 
unless there has been an application to the Dis- 
trict Magistrate or the Sessions Judge to refer 
the case to this Court. {Pollock, I,) Yesh- 
WANT Rao V. Emperor. .1941 N.L.J. 619. 
S. 435 — Revision — Finding of fact — Com- 
petency of High Court to dissent — Grounds. 

It is open to the High Court in Revision, to 
dissent from a finding of fact which is either 
perverse or has been arrived at contrary to 
well established principles of law. (Sinha, /.) 
Krishna Dayal v. Emperor. (1945) A.W.R. 
(H.C.) 298 (2). 

Ss. 435 and 439 — Subject-matter of re- 

vismir— ‘'Finding, ” “sentence, “ “orders and 
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under Bihar and Orissa Village AdministraiioM 
Act, Ss. 53 (2) (b) and 77. 

Under S. 435 of the Cr. P. Code, a Sub- 
Divisional Magistrate has power to call for the 
record of an inferior Criminal Court, e.g. a 
panchayat under the Bihar and Orissa Village 
Administration Act within his jurisdiction; but 
his power is limited under S. 435 (4), Cr. P. 
Code, to forwarding the record to the District 
Magistrate. There is no power in the Suh- 
Divisional Magistrate either under S. 435, Cr. 
P. Code, or under the Village Administration- 
Act to order stay of proceedings before a pan- 
chayat and if he makes a stay order it is with- 
out jurisdiction. Even under S. S3 (2) of the 
Village Administration Act, his only power of 
interference is to transfer the case; while under 
S. 77, the power to cancel an order of convic- 
tion or compensation comes into operation only 
after a conviction is recorded. (Agarwala, J.) 
Goni Mahton V. Emperor. 193 I.C. 491=7 
B.R. 606=13 R.P. 614=42 Cr.L.J. 434= 
1940 P.W.N. 973=A.I.R. 1941 Pat. 169. 
S. 436 — Additional District Magistrate— 


'pro ceeding^* — M eaning of. 

Per Khmdkar, J. — “Finding” in S.^ 435, Cr. 
P. C. includes a conviction or an acquittal. The 
word “sentence” means a direction by which a 
punishment is prescribed and meted out to a 
person who has been convicted of an offence. 
“Order” covers commands or directions that 
something shall be done, discontinued or suffer- 
ed, but it does not include “sentence” and “find- 
ing.” The word “proceedings” is obviously 
wider than the expression “judicial proceedings.” 
It covers everything done and recorded by an 
inferior criminal Court acting as a Court. But 
it means everything of this kind which is not a 
finding, sentence or order. Therefore the words 
“finding,” “sentence,” “order,” “proceeding,” 
cover everything which may be remedied in re- 
vision. {Khundkar, Lodge, Sen, Roxburgh md 
Akrum, //.) Mahabir Singh v. Emperor. I. 
L.R. (1944) 2 Cal. 1=211 I.C. 177=45 Cr. 
L.J. 309=16 R.C. 495=48 C.W.N. 113=A. 
I.R. 1944 Cal. 17 (F.B.). 

— S. 435 (4) — 'Sub -Divisional Magistrate— 
^Fower to stay proceedings of Panchayat Court 


Jurisdiction to quash charge framed by Staiion- 
ary Sub-Magistrate. 

An additional District Magistrate has no juris- 
diction to quash a charge framed by a Stationary 
Sub-Magistrate under S. 436, Cr. P. Cod^ 
(Lakshmana Rao, J.) Pannalal Marwari v. 
Krishnaswami Pillai. 1941 M.W.N. 677= 
54 L.W. 391 (2)=A.I R. 1941 Mad. 804. 

Ss. 436 and 119 — Order of discharge 

under S. \19— Further enquiry if can be. ordered. 
It is now well settled that the District Magis- 
trate has got no authority to order a further 
enquiry under S. 436, Cr. P. Code, in a case 
which does not relate to the commission of an 
offence. Where a person has been discharged' 
under S. 119, Cr.P.C., an order of the District 
Judge directing further enquiry^ under S. 436 
against him, is ultra vires. {Mir Ahmad, J.) 
Mahomed Amir v. Emperor. 216 I.C. 265= 
17 R. Pesh. 17=46 Cr.L.J. 156=A.I.K 
1944 Pesh. 48 (2), 

S. 436 — Powers of District Magistrate— 


Complaint by Sub-Magistrate under S. 188, I 
P. Code, for disobedience of order under S. 144». 
Cr. P. Code — Order by Joint Magistrate^ direclr 
ing withdrawal of complaint as order disobeyed 
was without jurisdiction — Jurisdiction of District 
Magistrate to set aside — Proper course. 

A Sub-Magistrate filed a complaint against the- 
petitioners under S. 188, I. P. Code, on the 
ground that they had disobeyed an order passed 
by him under S. 144, Cr. P. Code, which order 
it was found was passed not so much to prevent 
a breach of the peace as to preserve the evid^ce 
which might be required in a suit to be filed by 
certain ryots with regard to a tank and chaiwels- 
and embankment. The Joint Magistrate to whom 
appeals lay from the Sub-Magistrate held that 
the order under S. 144, Cr,^ P. 9^de, 
without jurisdiction and ah initio void under b. 
530 (1), Cr. P. Code, and directed the com- 
plaint to be withdrawn. In revision against 
order, the District Magistrate set aside ^ 
order of the Joint Magistrate^ and directed 
complaint to be proceeded with. 
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Held, that the District Magistrate had no ju- 
risdiction under S. 436, Cr. P. Code, to set aside 
the order of the Joint Magistrate, and all he 
could do was to send up the papers to the High 
Court for orders under S. 438, Cr. P. Code, 
in case he considered the order to be incorrect; 
(2) that the order of the Joint Magistrate direct- 
ing withdrawal of the complaint could not be 
said to be an order of discharge and the Dis- 
trict Magistrate could not therefore himself set 
it aside; (3) that since the order of the Sub- 
Magistrate under S. 144, Cr. P. Code, was 
found to be ultra vires and without jurisdiction, 
the Joint Magistrate was not wrong in passing 
the order which he did. (Kuppuswami Ayyar, 
/.) ViJAYARANGA ReDDIAR V. MuTHUSWAMI 

Reodiar. 218 I.C. 109=18 R.M. 18=46 Cr. 
L.J. 421=1944 M.W.N. 600=57 L.W. 515 
=A.I.R. 1945 Mad. 58=(1944) 2 M. L. J. 
208. 

Ss. 436 and 437 — Poivers of Sessions 

Judge — Committal to sessions on certain charge 
—Order hy Sessions Judge directing magistrate 
to hold further inquiry to see whether charges 
of a 'more serious nature can he framed — Lega- 
lity. 

A Sessions Judge is competent to direct fur- 
ther inquiry into the case, under S. 43^ Cr. P. 
Code, and to order the commitment to sessions 
under S, 437, of a person who has been discharg- 
ed. But there is no provision of law which 
would enable him to take cognizance of a case 
himself or to direct a magistrate to take cogni- 
zance of an offence. Where a magistrate has 
ordered the committal Of the accused to the ses- 
sions court on certain charges, a Sessions Judge 
has no power to direct, that magistrate to hold a 
further inquiry and consider whether there are 
or are not grounds for inquiring into a charge 
against the accused of a more serious nature. 
{Happen, /.) Kandimalla Thirupelu, In re, 
1945 M.W.N. 427=58 L.W. 319=A.I.R. 
1945 Mad. 424=(1945) 2 M.L.J. 88. 

S. 436 — Power of Sessions Judge — Peti- 
tion of protest to Magistrate before receipt of 
police report— If ‘"complaint” — Order “file” on 
such petition^ — Competence of Sessions Judge to 
direct further inquiry. Saiuu Khan v, Gaya 
Prasad. \[See Q.D., 1936-^40, Vol. I, Col. 3338.'] 
193 I.C. 255=7 B.R. 519=42 Cr.L.J. 358= 
13 R.P. 574=A.I.R. 1941 Pat. 144. 

S. 436 — Scope — Further inquiry — When 

to he ordered — Application actuated hy ulterior 
motives and made after great delay and not in 
good faith — Order for further inquiry — Propriety. 

S.^ 436, Cr. P. Code, contemplates that an 
applicant who asks for further inquiry acts an 
good faith, desiring to challenge the order of 
discharge as such, is not guilty of gross delay 
and has no ulterior purpose in his application. 
Where the applicant who is only a name lender 
has clearly been guilty of gross delay and the 
real purpose of the application is found to be 
to enable the District Magistrate to snatch at 
jurisdiction which he did not possess and inter- 
fere in proceedings’ under S. 476, Cr. P. Code, 
against certain influential persons, an order 
directing further inquir}! in such a case is impro- 
per and must be set aside in revision. {Davis 
CJ. and Weston, J.) Jam Nabi Bakhsh v. 
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Emperor. I.L.R. (1943) Kar. 105=208 I.C., 
35=16 R.S. 68=44 Cr.L.J. 728=A. I. R. 
1943 Sind 149. 

S. 436 — Scope — Order for further inquiry 

by Sessions Judge — Direction to Magistrate tO'’ 
frame charge under specified section and to dis- 
pose of the case — ^Legality of. Sidda Reddi v. 
Venkatagirianna. [See Q.D., 1936-’40, Vol I, 
Col. 2805.'] 42 Cr.L.J. 102=13 R.M. 523 
(2)=A.I.R. 1941 Mad. 65. 

S. ^Z7-— Implied order of discharge — 

Power of Sessions Judge to order commihnent. 

Ain order of a magistrate convicting under S. 
323134, I. P. C., an accused who is sent up for 
trial under S. 302|34, I. P. C, amounts to an 
order of discharge under S. 302|34, I. P. C. 
An additional Sessions Judge is therefore compe- 
tent, to set aside that order and direct the com- 
mitment of the accused under S. 437, Cr. P. C. 
{Almond, J.C. and Mir Ahmad, /.) Khurshid- 
V. Emperor. 210 I.C. 10=16 R. Pesh. 55= 
45 Cr.L.J. 167=A.I.R. 1943 Pesh. 89. 

— S. 437— discharged'^ — Ma~ 

gistraie finding no offence made out under S. 
307, I, P. Code, and framing charges under Ss. 
147, 323 and 325, /. P. Code — Additional District 
Magistrate directing committal to sessions under- 
S. 307 and other sections — Legality. 

A magistrate after inquiring into a charge- 
sheet filed by the Police under Ch. XVIII, Cr. 

P. Code, and hearing the prosecution evidence 
and arguments of both parties, found that nO' 
case had been made of any offence under S. 307, 
Cr. P. Code, framed charges against the ac- 
cused under Ss. 147, 323* and 325, 1. P. Code, 
and converted the case to a calendar case triable 
by himself. In revision the Additional District 
Magistrate directed the committal of the accus- 
ed to the court of session under S. 307 as well 
as under the order sections. 

Held, that the accused having been in effect 
discharged so far as the charge under S. 307, 

I. P. Code, was concerned, the Additional Dis- 
trict Magistrate was competent to set aside the 
discharge and direct the committal of the ac- 
cused. JHappell, J.) iLaksh MAYYA, In re. 
58 L.W. 392=1945 M.W.N. 433=A.I.R. 
1945 Mad. 459=(1945) 2 M.L.J. 139. 

S. 437 — Scope and ap^pUccbbility — Trial' 

for offence wider Ss. 3771511 and 323, L Jp. Code, 
pending — Sessions Judge, if can direct commit- 
ment on charges under Ss. 367 and 307, J, P. Code. 

S. 437, Cr. P. Code, contemplates a case in 
which there has already been a completed in- 
quiry under the provisions of Ch. XVIII fol- 
lowed by an order of discharge in a case triable 
exclusively by the Court of Sessions. Where 
the accused is charged with offences under Ss. 
377|511 and 323, I. P. Code and during its pen- 
dency an application is made for their commit- 
ment on charges under Ss. 367 and 307, 1. P. 
Code, it is not open to the Sessions Judge acting' 
under S. 437, Cr. P. Code to direct such coin- 
mi tment. Such an order may possibly be justi- 
fied when a Magistrate has tried out a case and' 
has allowed the accused all the privileges which 
are common to a full trial in a warrant case and 
to a full inquiry under Ch. XVIII, but it is 
certainly not justifiable when the trial in respect 
of the other charges had been adjourned for- 
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further cross-examination of the prosecution 
witnesses. (Yorke, /.) Nasimullah v. Em- 
peror. 194 I.C. 214=1941 A.Cr.C. 117=13 

R. O. 572=1941 O.L.R. 432=42 Cr.L.J. 536 
=1941 A.W.R. (C.C.) 159=1941 O.W.N. 
,634=1941 O.A. 405=1941 A.L.W. 503=A. 
I.R. 1941 Oudh 409. 

S. 438 — Acquittal — Interference — Charge under S. 

420^ and 467, I.P. Code — Acquittal under former and 
conviction under latter — Appeal by accused against conviction 
— Power of appellate Court to consider facts in appeal 
irrespective of fact of acquittal under S. 420. 

The accused was charged of forgery under S. 467 
XP. Code, and of cheating under S. 420, 1. P. Code, 
■on the allegation that he forged a signature on a 
■money • order form, and by impersonating the true 
owner, cheated. The Assistant Sessions Judge 
■acquitted the accused of cheating but convicted him 
of forgery. The accused appealed to the Sessions 
Judge, who considered the acquittal under S. 420 
inconsistent with the conviction under S. 467. 

Held, on a reference to the High Court, that though 
the acquittal under S. 420, I.P. Code, might act as 
a plea in bar to further trial on cheating, it would not 
in the least act as a plea in bar with regard to the 
?fact5 in so far as they were relevant in considering 
■the charge of forgery ; therefore the Sessions Judge in 
•appeal could come to his conclusion with regard to 
the appeal against the conviction under S. 467 quite 
untramelkd by the fact that the acquittal under 
:S. 420 stood on the record. 

Held, further, that the High Court would not as a 
rule interfere with acquittals in revision. {Mockett, 
7.) R^garao, In re. 220 I. C 370=1945 M. 
W.N. 185 (2)=58 L.W.118=A.I.R. 1945 Mad. 
240=«(1945) 1 M.LJ. 183. 

w:>s. 438 and 439 — ^Acquittal — Interference — 

Summary trial — Magistrate not giving reasons for 
•acquittal — If justifies interference. See Gr. P. Code, 
:Ss. 263 AND 264. I.X.R. (1941) Kar. 545. 

S,438 — Criminal circulars — Cir. Ho. 38, R. 7 

•^Reference — Explanation from inferior Court — J\iecessity 
iio cml for. 

It is necessary that the Court before making a refer- 
ence under S. 438, Cr. P. Code, should call for an 
‘explanation from the inferior Court with regard to the 
points on which it proposes to make the reference, as 
required by R. 7 in Circular No. 38 of the Criminal 
Circulars of the Judicial Commissioner. {Myogi, J.) 
Harbhat-am Singh v. Emperor. I.L.R. (1942) 
Nag. 494=43 Cr.L.J. 323=198 I.C. 228=14 R. 
N. 215=1941 N.L.J. 573=AJ.R. 1942 Nag. 28. 

— ^ ^Ss. 438 and 439 — Enhancement of sentence — 

Charge and conviction under S. 193, I.P. Code, in the 
alternative for making contradictory statements under 

S, 164, Gr, P. Code, in the Sessions trial — ^Absence of 

proof as to which statement was false — Enhancement 
>of : ^^cntcnce — ^Propriety. Emperor v. Sultansha 
$iDiSHA. 1936-40, Vol. T, Col. 2810.], 13 

R.B. 187=191 I.C. 336=42 Cr.L. J. 155, 

— ^ S. 438 — Interference with acquittal on reference 

— Competency — Grounds. 

Where an order of acquittal is in clear defiance of 
■the provisions of law and has resulted in manifest in- 
justice to the complainant, it could be interfered with 
a reference made upon the complainant’s applica- 
sfidh for revision. [Ghulam Hasan, J.) Emperor v. 
IUm Gharan. 204 I.C. 262=15 R.O. 323=1942 
'9.W.N. 786=1942 O.A. 634=1942 A.W.R. 
361=44 Cr.L.J. 174=AJ.R. 1943 Oudh 
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S. Interlocutory order-^Reference to 

Where a District Magistrate in revision consid^^rc 
that an order passed by the trial Magistrate is 
proper and the case of the accused is prejudiced ther^v 
an order by hirn refusing to refer the matter to the 
High Court on the ground that the order is interlocu 
tory and the accused would have his remedy after 
the disposal of the case, is not justified. [Hemeon 
J.) Abdul Razak v. Haji Hussain. 1945 N L t’ 
380=A.I.R. 1945 Nag. 286. 


\ for enhancement of sentence h 

District Magistrate — Competency. 

The High Court can accept a reference from the 
District Magistrate direct, for the enhancement of 
sentence. It is clearly permissible under the Cr p 
Code. {Pollock, J.) Emperors, Aziz. 1941 NLf 

551. ' 

S. Reference pending appeal -^If competent 

The Deputy Commissioner cannot make a reference 
to the High Court while the appeal filed by the accused 
remains undisposed of before him. {Manohar Lull and 
Meredith, jfJ. ) Emperor v. Kumhra Munda 19fi 
I.C. 402=14 R.P. 197=8 B.R. 23=42 CrL T 
862=A.I.R. 1942 Pat. 64. * 

—Ss. 438 and 439 (2)— Reference to High Court 


— Hotice to accused — .Necessity. 

There is no provision in law for the issue of a notice 
to the accused before a reference is made to the High 
Court by either District Magistrate or Sessions Judge, 
The accused cannot be prejudiced because before the 
final orders are passed on the reference the High Court 
is bound to give him notice under the provisions of 
S. 439 (2), Cr.P. Code, [Agarwal, J.) Emperor c. 
Ram Deo. 201 I.C. 506=15 R.O. 109=1942 0 
A. 309=1942 O.W.N. 432=1942 A.W R (C C ) 
285=1942 A.Cr.C. 14C=43 Cr.L.J. 763=A.i R 
1942 Oudh 443. 

Ss, 438 and 439 — Scope — Magistrate accepting 

final report of case that no case is made out — Subsequent 
receipt of report — Police and Government order from Court 
Inspector — Order calling for charge-sheet — If justyied— 
Order traruferring case for trial to subordinate Magistrate 
— Proceedings — If to be quashed — Judicial or administratioe 
act. 

^ A Magistrate is under the law competent to recon- 
sider a matter, not'withstanding a previous order by 
him or his predecessor accepting a final report by the 
Police investigating officer that no case was made out. 
But he can only do so on proper grounds and proper 
materials which would justifify action to be taken. 
It is his duty as a judicial officer to form his o-wn ■views 
on proper materials instead of merely carrying out 
the views of government or executive officers in his 
judicial work as a Magistrate. He must in other 
words, apply his judicial mind before putting a person 
on his trial. ^ Where, after a magistrate has passed 
orders accepting the final report of the Police Officer, 
he receives a report from Inspector of Police through the 
the Court Sub-Inspector, and a government order, 
on which such report is made, to the effect that 
the case should be tried and decided by the Court, the 
Magistrate should not merely on the basis of the 
government order and the Inspector’s Report call for 
charge-sheet in the case, without reference to any other 
matters. He must apply his mind not merely to 
carrying out the ■views of the government as he t^es 
them to be, but must consider whether there are ^y 
proper materials for putting the accused^ on trial. 
If the order calling for a charge-sheet is dictated % 
nothing more or better than what has been takea 
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to be the government order, his order must be set 
aside in. revision. Interference in revision cannot 
be refused on the ground that the government order 
on the subject is an executive and not a judicial order. 
It is the order of the Magistrate calling for a charge- 
sheet tht has to be revised and not the government 
order. The Magistrate in calling for a charge-sheet 
takes judicial action, and if he, without proper 
materials, calls for a charge-sheet, and after receipt of 
the charge-sheet, transfers the case for trial to a 
subordinate Magistrate, he has undoubtedly taken 
judicial action, and the order being open to scrutiny 
by Courts of Revision under Ss. 435 and 439, Gr.P. 
Code, must be quashed. 

Quaere : Whether the order of a Magistrate (em- 
powered to take cognizance of police reports) calling 
for a charge-sheet is a judicial or an administrative 
order? {Dhavle, J.) N.L. Garrick v. Emperor. 
194 I.C. 94=13 R.P. 662=42 Cr.LJ. 504=7 
BR. 681=1941 P.W.N, 328=22 P.L.T. 348= 
A.I R. 1941 Pat. 395. 

S. 439 — Revision. 

— ^Acquittal — Interference. 

— Alteration of Conviction. 

— Applicability. 

— Competency of revision. 

— Confirmation of death sentence. 

— Delay in applying for revision. 

—Discretion. 

— Duty of High Court. 

— Enhancement of sentence. 

— Error ' f law — Interference. 

— Finding of fact — Interference. 

— Forum for revision. 

— Interference. 

— Irregularity. 

— Jurisdiction of High Court. 

— New plea, 

— Powers of High Court. 

— Quashing proceedings. 

— Question of fact — See Finding of fact. 

— Scope. 

— Time limit. 

— S. 495 (5) — Bar under. 

Acquittal, 

S, 439 — Acquittal — Interference. Ghandrika 

Prasad ». Mahomed jafar. \_See Q;D., 1936-40, 
Vol. I, Gol. 28 ii 2 .]. A.I.R 1941 Oudh 7. 

S. 439 — Acquittal — Interference — All the accused 

persons not parties to revision — Power to set aside acquittal 
as against accused not parties. 

Under S. 439 (2), Gr. P. Code, no order can be 
■passed to the prejudice of an accused unless he has had 
-an opportunity of being heard either personally or by 
a pleader in his own defence. In an application for 
revision against an order of acquittal, if the High Court 
decides to set aside the order of acquittal, it can so set 
-aside the order only in respect of the accused persons 
who are actually parties to the revision application. 
So far as the accused persons who are not parties to 
the revision are concerned, the High Court cannot set 
aside the order of acquittal, and the acquittal of such 
persons cannot be touched. (Dhavle^ J,) Ramlakhan 
Dhobi v . Raghhey Kalwar. 194 I.C. 660=14 
R.P. 16=7 B R. 814=42 Cr.L J. 622=22 Pat. 
L.T. 237=1941 P.W.N. 253=A.I.R. 1941 Pat. 
287. 

— S. 439 — Acquittal — Interference — Appreciation of 
^evidence. 

It is not the practice of the chief Court to interfere 
with acquittals in petty cases of ordinary marpit^ in 

Q. D. 1—117 
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which no difficult question of law is involved, on the 
mere ground that the appellate Court has taken a view 
of the evidence different from that taken by the trial 
Court. [Thomas^ J.) Manadeo t). Ram Kuber. 
209 I.C. 114=16 R'-O. 101=1943 O.W.N. 319= 
1943 A.W.R. (CC ) 88=1943 O.A. (CC.) 196 
=1943 A.Cr.C. 126=45 Cr.L.J. 75=A.I.R. 
1943 Oudh 451. 

S . 4 3 9 — A cquittal — Interference — Grounds. 

The High Court always acts with great reluctance 
in allowing a petition for revision against an order of 
acquittal, and only when it is shown that such interfer- 
ence is essential to avoid or remedy a clear failure of 
justice. (Rowland, J.) Bakhori Gope v. Abdul 
Halim. 195 I C. 107=7 B R. 875=14 R.P. 84= 
1941 PW.N. 255=22 PatX.T. 327=A I.R. 
1941 Pat. 362. 

S . 439 — Acquittal — Interference — G rounds. 

Where a Magistrate’s judgment of acquittal is 
summary and shows that he has not examined the 
complainant’s case with that care and thoroughness 
which the nature of the allegations and circumstances 
of the case demanded, it cannot be allowed to stand. 
Where there has been a failure of justice the complai- 
nant is entitled to have his complaint properly investi- 
gated. The Chief Court of Oudh will interfere in 
exceptional circumstances in revision against an order 
of acquittal where there has been a miscarriage of 
justice. {Ghulajn Hasan, J.) Ransom v . Trilok 
Nath. 17 Luck. 663=199 I.C. 757=14 R.O. 
530=1942 A.Cr.C. 82=43 CrL.J. 578=1942 
A.W,R. (C.C) 112=1942 O.W.N. 161=1942 
O.A. 91=A I.R. 1942 Oudh 318. 

. 439 — Acquittal — Interference — Grounds — AppeU 

late order acquitting accusea without considering evidence 
on record — Sustainability. 

The High Court will interfere in revision with an 
acquittal by an appellate Court where the appellate 
Court has not directed its mind to the evidence and 
the circumstances on the record in a manner con- 
sonant with the proper exercise of discretion and has 
rejected the oral evidence on the ground that the 
witnesses would support one or the other party * 
{Rowland, J.) Raghunandan Bhogat v. Praehu 
Singh. 1943 P.W.N. 12 . 

S. 439 — Acquittal — Interference— Order for retrial 

— Discretion of Court. 

Under S. 439 (4), Gr.P. Code, the High Court can- 
not convert a finding of acquittal into one of conviction 
but it can order the accused to be retried by a Court 
of competentjurisdiction subordinate to it. In consider- 
ing the question whether such a retrial should or 
should not be ordered, the discretion of the Court is 
legally unlimited. In actual fact, however, the 
Court seldom exercises this discretion and an order 
of acquittal will not as a rule be interfered with merely 
because the High Court disagrees with the finding of 
the Magistrate. It is only when the record is incom- 
plete or there is a flaw in jurisdiction or where the 
finding is manisfestly wrong or perverse that the 
High Court will interfere in such cases. Where the 
evidence has been mis-stated, it is much the same 
position as if the Judge, who combines the functions 
of a judge and jury, had misdirected himself as to 
what the evidence was in the particular case. It will 
be open for thb High Court, however, to consider 
whether in spite of the misdirection, any finding other 
than one of acquittal would have been come to in the 
circumstances of the particular case and the High 
Court would nof order a retrial unless it came clearly 
to the conclusion that biit’ or the nusdirection the 
Court might hav6 or. should Dave come to a different 
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finding to what it actually did. {Dalip Singh, Ram 
Lall and Sale, JJ.) Partap Singh v, Harnam Singh. 

I. L.R. (1942) Lah. 125=199 I C. 49=14 R.L. 
380=43 Cr.L.T. 453=44 P.L.R. 29=A I R. 
1942 Lah. 70 (F.B.L 

S. 439 — Acquittal — Interference — Powers of High 

Court. 

The High Court does not readily entertain a revision 
application against an order of acquittal ; under S. 439 , 
Cr. P. Code, the Court cannot turn an order of acquittal 
into an order of conviction ; secondly, if an order of 
acquittal seems open to criticism, it is for Government 
to appeal. {Beaumont, C.J., Lokur and Rajadhyaksha, 
JJ.) Shamadasani z). Central Bank of India, 
Ltd. (No. 1) I.L.R. (1944) Bom. 302=212 I.C. 
396=16 R B. 358=45 Cr.LJ. 612=46 Bom.L.R 
70=1944 Comp.C. 38=A.I.R. 1944 Bom. 107 
(T.B.). 

— -S, Acquittal — Interference — Power of High 

Court. 

It is not open to the High Court in revision to con- 
vert a finding of acquittal into one of conviction and 
in the event of a complete acquittal the only remedy is 
an appeal against the acquittal by the Grown. {Sale, 

J. ) Ghulam JiLANi V. EmperOr. 197 I.C. 116 = 
14 RL. 203=43 Cr.L.J. 113=43 P.L.R. 707= 
AI.R. 1941 Lah. 425. 

— S , 4 3 9 — Acquittal — Interference — Principles. 
Ram Lal v. Ram Piare. \See Q.D. 1036-40, Vol. I, 
Col. 3338 . 1 . 191 I.C. 538=12 r6. 285=1941 

A.W.R. (C.C.) 9=42 Cr.L.J. 190=A.I.R. 1941 
Oudh 182. 

— Sg 4 Z9— ‘Acquittal— Interference — Principles^ 

The Court sitting in revision has merely to see 
whether the case as laid by the prosecution was 
properly tried or not. An order of acquittal has to be 
judged in the light of the case as presented by the com- 
plainant for trial in the original Court and not on the 
consideration of hypothetical case, that is a Case which 
could have been but was not raised in that Court. 
{Myogi, J.) Notified Area Committee, Kota v. 
Gokul Bhai. 1942 N.L.J, 329. 


~S . 4 3 9 — A cquittai — Interference— Principles. 

. It is well-settled that the High Court will not inter- 
fere with an acquittal in revision at the instance of ^ 
private prosecutor unless interference is urgently 
demanded in the interests of public justice. Even in 
such cases ^ the High Court will be slow to interfere, 
because it is always open to an aggrieved complainant 
to move the authorities for an appeal against the 
acquittal by Government. The High Court will 
decline to consider whether the judgment sought to 
be revised is right or wrong on the merits. {Meredith 
%iacurathi Panda ». Nidhi Panda. 10 Cut. 
L.T. So. 


Ss. 439 and All— Acquittal— Ho appeal by 

Government — Interference. 

. Akmed, C.J. — ^It is well-settled that, even 

in the absence of an appeal by the Provincial Gov- 
ernment it is open to the High Court under S. 439 
to set aside an acquittal and order a retrial. {Iqbal 
Ahmed, C.J. and Imail, Mulla, Hamilton, and Dar, 77 .) 
Zamir Q.ASTM y. Emperor, I.L R. (1944). A 403 
=17 R. A. 75=215 I.C. 213=1944 A.L.J. 203= 
•46 CrLJ. 38=1945 A.W.R. (H.C.) 101— 
A.I.R.^1944 All. 137 (F.B ). 

— — — S. 439 Acquittal — Jila appeal by Couenment — 
Interference. 


. K no- legal bar to the High Court 

interfering in revision in proper cases with an order 
ot acquittal when there if no appeal by Government, 


CR. P. CODE ( 1898 ). S. 439. 

it will not ordinarily do so. (Agarwd, Jf.) EMPPun. 
^Ram Deo. 201 I.C. 546=15 R.O 199-1q?; 
O.A. 309=1942 O.W.N. 432=1942 AWP 
(C C> 285=1942 A.CrC. 140=43 Cr L T 7 Ei 
=A.I.R. 1942 Oudh 443. 


Interfe ^c Acquittal Plo appeal by Government-^ 

The High Court will not set aside an order of 
acquittal in revision unless there are exceptional cir. 
cumstances that would justify a second trial. The 
provision in Cr.P. Code, giving the Provincial Govern- 
ment the right to appeal against an acquittal k 
deliberately confined to the Provincial Government k 
order to prevent personal vine ictiveness from seeking 
to call in question a judgment of acquittal by way of 
appeal, and it is clearly the intention of the legislature 
that there should not ordinarily be interference 
except in cases where there has been a miscarriage of 
justice so serious that Provincial Government consider, 
that there ought to be an appeal. In an appeal by 
the Provincial Goverment it is open to the High Court 
to convert an order of acquittal into one of conviction 
but the High Court will be very reluctant to interfere- 
in revision where that is not possible and the only 
course is to order a re-trial. {Pollock, J.) GANPAir 
Sitaram V. Tansingh Sit ARAM. I.L.R, (1944) Na? 
176=215 IC. 507=17 R.N. 37=45 CrX T 
766=1944 N.L.J. 93=A.I.R. 1944 Nag. 136. 

S. 439 — Acquittal — Ho appeal by Government^ 

Interference. 

The fact that there is no Government appeal against 
an order of acquittal does not debar the High Court 
from using its revisional powers under S. 439 ,' Cr.P. 
Code. As a Court of revision, the High Court has 
every power to set aside the order of acquittal and order 
a retrial. {Toung, C.J. and Blacker, J.) Waryai® 
Singh u. CROvm. I.L R. (1941) Lah. 423=195 
I.C. 58=14 R L. 28=42 Cr L. J. 660=43 PX It 
159=AJ.R. 1941 Lah. 214. 


S. 439 — Acquittal — Revision against by private 

party — Interference by High Court— Rule — Exception^ 
Defamation cases. 

As a general rule it is not expedient for the High 
Court to interfere in revision at the instance of a private 
person with an order of acquittal and the High Court 
will decline to interfere unless interference is urgently 
demanded in the interest of public justice. Defamation 
cases^ perhaps form an exception to this general rule, 
but in such cases which from their very nature 
affect private parties and net the public Government 
would usually be unwilling to interfere, {Broomfetd 
and Divatia, JJ.) Vinayak Atmaram v. Shantaram 
Janardan. 197 I.C. 502=14 R.B. 230=43 Cr. 
L.J. 174=43 Bom.L.R. 737=AJ,R, 1941 Bom. 
410. 

S, 439 — Acquittal — Revision against By , prioatf 

prosecutor to vindicate position — Propriety. 

The High Court as a rule is reluctant to interfere 
with an order of acquittal save in certain well-defined 
exceptions. The power of revision in the case of 
acquittals should be most sparingly exercised and only 
in cases where it is urgently demanded in the interest 
of public j ustice. The High Court will not interfere in 
a case where the revision application is made co vind^ 
cate the position of a private prosecutor^ even thougb 
there may be an error of law, where there is at the 
highest only a mere technical offence committed* 
{Manohar tall and Meredith, JJ.) Chmomgem 
Board of Dinapur v. Dwarka Prosad. 21 paX 
102=22 Pat.L.T. 803=1941 P.W.N* 596» 
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Alteration of Conviction. 

S. 439 — Alteration of conviction — Power of 

High Court. Joyram Rakshit v. Annada Prosad i 
Kundu. [Sa Q.D., 1936-40, Vol, I, Col. 2816.] 193 j 
I.C. 288=42 Cr.LJ. 383=13 R.C. 394 =a.I.R. 
1941 Cdl. 90. 

S. 439 — Alteration of finding and sentence — Powers 

of High Court. 

A Court of Revision has the power of the Court of 
appeal to “alter the finding maintaining the sentences, 
or with or without altering the finding, reduce the 
sentence,” and therefore to pass sentences under 
Ss. 143 and 144, I.P. Code, while setting aside the 
convictions under Ss. 295 and 379, I.P.C., provided 
the sentences do not exceec those passed by the lower 
Appellate Court. ^Dhavle, J.) Bechan Jha v. 
Emperor. 7 B.R. 7*35=194 I.C. 476=14 R.P. 1 
=1941 P.W.N. 462=42 Cr.L.J. 579=23 Pat. 
L.T. 81=A.I.R. 1941 Pat. 492. 

Applicability. 

S. 439 — Applicability — Order underS. 476 by 

Civil Court — Revision — If governed by S. 115, C.P. i 
Code — Nature of proceedings. See C.P, Code, S. i i 

I. L.R. (1941) Kar. 422. 

Competency of Revision. 

Ss. 439 and 514 — Competency of revision — 

Forfeiture of security bond after reference of case to council 
of elders — Frontier Crimes Regulation, Ss> 10 and 20. 

Even if a security bond be taken by the Deputy 
Commissioner at the time he is sitting’ as a District 
Magistrate under the Cr.P. Code, once he has 
referred the case to a council of elders under S. 10 o 
the Frontier Crimes Regulation, that bond comes 
within the mischief of S. 20 and if it has to be forfeited 
it is that section \vhich gverns the matter, and he can 
only act as a Deputy Commissioner under the Regu- 
lation. Any order of forfeiture made by him is, 
therefore, revisable only by the Commissioner, and a 
revision petition m the High Court is incompetent. 
The fact that ae signed the order as District Magistrate 
is irrelevant. (B Lacker ^ J.) Nur Mohammad v. 
Emperor. 215 I.C. 160=17 R.L. 120=46 Cr.L. 

J. 16=46 P.L.R, 23=A.I,R. 1944 Lah. 396. 

S s.439 and 476 - B — Competency of revision — 

Revenue CovrVs order under S, 476-B. 

The proceedings before a Revenue Court on appeal 
tinder S. 476-B, Cr.P. Code, are not proceedings before 
an * inferior Criminal Court ’ though the appeal itself 
is under the provisions of the Cr.P. Code. Hence an 
order of such a Court is not subject to revision by 
the High Court under Ss. 435 and 439, Cr.P. Code. 
(Agarwal and Madelev, 77.) Jang Bahaditi S^ngh u. 
Emperor. 19 Luck. 245=208 I.C. 247=16 R.O. 
79=1943 A. Cr.C. 71=44 Cr.L. T. 757=1943 O. 
A. fC.C.> 106=1943 A.W.R. (C.C.) 41=1943 
O.W.N. 176=A.I.R. 1944 Oudh 23. 

Confirmation of death sentence. 

S. 439 — Confirmation of death sentence — 

Power to call up case for confirmation. See Cr.P. 
Code, S. 374. A.I.R. 1944 Sind 83 (P.B.). 

Delay. 

S. 439 — Delay in application for revision — If 

ground for non-inU rfcrence. 

According to the rules of the Court, ordinarily, 
so far as the Government is concerned, the time limit 
for revision application is six months. But where an 
improper order of a lower Court would allow an 
accused to escape trial, an application by Government 
for revision of ^at order will not be rejected on the 
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ground of delay. [Davis, C.J. and Tyahji, J,) Em- 
peror y.SuEROo. 195 I.C. 14=14 R.S. 4=42 
Cr.L.J. 645=A.I.R. 1941 Sind 97. 

Discretion, 

S, 439 — Discretion — Proceedings under S. 147 

— Order dropping proceedings with taking evidence 
on untenable ground — Interference in revision. 
See Cr.P. Code, S:^. 144, 145 and 147. 1941 P.\V.N^ 
188. 

Duty of Hi^h Court. 

S.439— of High Court— Propriety of conviction 

and sentence — Accused not contesting. 

It is the duty cf the High Court to see, in any case 
which may be brought to its notice, that the conviction 
is in accordance with law, and the sentence not exces- 
sive, even though the accused does not contest its 
propriety. [Skemp, J.) Mian Tfttkar-ud-din v. 
Emperor. 196 I.C. 485=14 R.L. 157=42 Cr L 
J. 890=43 P.L.R. 378=A.I.R. 1941 Lah. 324. * 

: Enhancement. 

— S. 439— Enhancement of sentence— Accused 

showing cause against conviction — Duty of High Court 
to examine evidence. Joyram Rakshit v, Annada 
Prosad Kundu. Q.D., 1936-40, Vol. I, CoL 
2820.] 193 I.C. 288=13 R.C. 394=42 Cr.Lj, 

383=A.I.R. 1941 Cal. 90. 

S .43 9 — Enhancement — ^App lication by private 

complainant — Interference — Principles. Shankar 
Rama. {See Q..D., 1936-40, Vol. I, Col. 2820.]. I.U 
R. fl942) Nag. 277. " 

— ^ S. 439 — Enhancement by High Court— Appli- 

cation by complainant — Principles. Bhagolelal 
Emperor. [5^^ Q.D. 1936-40, Vol. I, Col. 2821*1 

I. L.R. (1942) Nag. 208. •* 

S?. 43 9, 369 and 430 — Enhancement — Competent^ 

of revision for— Jail appeal of accused aheady dismissed^ 

^ Though an appeal by the accused frem Jail has been' 
dismissed by a single Judge, nevertheless a revision for 
the enhancement of the sentence would lie. S. 369 
Cr.P. Code, is no bar to the exercise of the power 
ofenhancernent by the High Court as that section must 
be read subject to the provisions of S. 430, Cr.P, Code 
the exception to which covers the power of enhance- 
ment. [Canga Mth and Torke, JJ.) Emperor 
Debi Charan. LL.R. <1942) All. 892=15 JR A 
187=202 1.0. 586=1942 A.W.R. (H.C ) 293=:^ 
1942 A.L.W. 505=1942 A.Cr.C. 161=43 Cr L 

J. 867=1942 A.L.J. 376=A.I.R. 1942 All. 339*. 

S, ^39— Enhancement of sentence— Delay in fHina 

application — Fjject. ® 

The fact that the application for enhancement 
of sentence was filed very late [e.g.) when the" 
sentence of the accused was about to expire does not 
constitute an insuperable bar to the enhancement 
of the sentence. [Thomas, C.J. ama Chulam Hasan, 7.) 
Emperor v. Raght^bar Singh. U945) OWN 
=(1945) O.A. (C.C.) 40=1945 A.L.W (C ’c\ 
55=1945 A.W.R. (C.C.) 40=221 I C. 42-194^ 
Oudh fRul.) 8=47 Cr.L.J. 2=A.I.Rri945 
Oudh 215. 

S. 439 — Enhancement of sentence— Jury trial— 

Cases where death sentence is and is not involved — Powers o£ 
High Court. 

Per Lodge, Roxburgh and Akram, JJ. — In cases 
where the death sentence is not involved, the Court 
of revision is not authorised to alter or reverse the 
I verdict of a jury unless, it is of opinion that, suck 
' verdict is erroneous owing to a misdirection by judge 
or to a misunderstanding on the part of the jury of 
- the law as laid down by him. But in cases where the 
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death sentence is the proper sentence if the accused is 
guilty, the Court of revision, on a rule to enhance the 
sentence, has all the powers that it would have if the 
appropriate sentence had been passed by the Sessions 
Court and a reference made under S. 374, Gr.P. Code. 

Per Rhandkar, J. — In a case in which an accused 
person has been called upon to show cause why 
his sentence should not be enhanced to a capital 
sentence in accordance with the procedure laid down 
in S. 439, Gr.P. Code, such person has not the right 
to contend that the verdict of the jury was based 
upon an erroneous view of the evidence and the facts 
of the case. 

Per Sen^ J . — When a peson convicted of murder 
and sentenced to transportation for life shows cause 
against his conviction by taking advantage of the 
provisions of S. 439 (6), Gr.P. Gode, he may demand 
that the verdict of the jury be altered, reversed or 
set aside on the ground that it is wrong on facts 
even though there has been no misdirection by the 
Judge or misunderstanding by the jury of the law as 
laid down, by the Judge or any other error of law. A 
convicted person would have this right not only in 
cases of murder but in every case. [Khundkafy Lodge, 
Sen, Roxburgh and Akram, JJ.) Mahabir Singh v. 
Emperor. I.L.R. (1944) 2 Cal. 1=211 I.C. 177 
==16 R.C. 495=45 Cr.L.J. 309=48 C.W.N. 113 
=:AJ.R. 1944 Cal. 17 (F.B.). 

— — ^ — S. 439 — Enhancement of sentence — Practice. 
Mianji Khan v. Emperor. [See Q;D., 1936-40, Vol. I, 
Col. 3338.1 192 I.C. 179=13 R. Pesh. 35=42 
Cr.L.J. 254. 

— — — -S. 439 — Enhancement of sentence — Prbwiples, 

The High Court does not interfere in revision unless 
the sentence is manifestly inadequate. It is also slow to 
interfere when the convict has already been discharged 
from jail— -though this is not an insuperable obstacle. 
(Bhide, 7.) Emperor v, Khurshed Ahmad Minto. 
44P.L.R. 167. 

■ — S. 439 — Enhancement — Propriety---^ Application by 
private party. 

The Court should generally be loath to enhance 
sentences on the application of a private complainant 
although there might be cases in which a complainant 
or some other person might bring some matter to the 
notice of the Court and the Court would come to the 
conclusion that the interests of iustice generally would 
be served by an enhancement. (AUsop and B%jpai, 
JJ.) Nastr Khan t;. Emperor. I.L.R. (1941) A. 
465=195 I.C. 720=14 R.A. 116=1941 A.Cr.C. 
148=1941 O.W.N. 839=42 Cr.L.J. 779=1941 
O. A. (Suop.) 510=1941 A.L.W. 683=1941 A. 
W.R. (H.C.) 215=1941 A.L.J. 342=A.I.R. 
1941 All. 309. 

— S.439 (6) — Enhancement — Revision against order 
of conviction dismissed in limine — J^otice to enhance 
sentence — Right of convicted person to show cause against 
ooimiclioni 

Where a convicted person is\alled upon, to show 
cause why his sentence should not be enhanced he is 
entitled to show cause against his conviction, notwith- 
standing the fact that his petition for revision of the 
order by which he was convicted has already been 
dismissed in limine under S. 435. [10 Lah. 241, over- 

ruled.] {Blacker, Ram Lall and Mahajan, JJ.) 
Emperor v, Atta Mahomed. 219 I.C. 294=18 R. 
h. 52=46 Cr.L.J. 566=A.I.R. 1945 Lah. 130 
(iS.B.). ' 

'Enhancement — Sentence wholly served — 
of High Court. 

Gomrt should always be reluctant to 
swiehties of persbns who do not them- 


selves institute the proceedings which bring their cases 
to its notice and especially reluctant to enhance the 
sentences of such persons when they have almost 
completed the term for which they have been 
committed. {Sharpe and Blagden, JJ.) Ma Tin Tm 
z;. Maung Aye. 1941 Rang.L.R 65=195 T P 
190=14 R.R. 24=42 Cr.L.J. 690=A I R 1941* 
Rang. 135. 

Error of Law. 

S. 439 — Error of law — Interference. 

Where there has been a clear error in law resulting 
in a sentence of imprisonment, the High Court should 
interfere in revision. {Davis, C.J. and Tyabji, J,) 
Bhairo Muzid V. Emperor. I.L.R. (1941) Kar 
324=194 I.C. 759=14 R.S. 1=42 Cr.L.J. 623= 
A.I.R. 1941 Sind 82. 


' Finding of fact, 

S, 439 — Finding of fact — Interference. 

According to its well-established practice, the 
High Court in the exercise of its re visional jurisdiction, 
usually accepts the findings on questions of fact 
recorded by a subordinate tribunal, unless the finding 
is manifestly p erverse or patently erroneous. The revi- 
sional powers of the High Court are no doubt wide, 
but they are discretionary and must be exercised not 
as a matter of course but only where it is demanded 
in the interest of public justice. {Iqbal Ahmed, 
C.J., Allsop and Dar, JJ.) Shivkali Goswami v. 
Emperor. I.L.R. (1944) All. 758=216 I.C. 100 
=17 R.A. 109=46 Cr. L.J. 122=(1944) A.L J. 
419=1944 A.L.W. 514=1944 A.WR.(H.C.) 
273=1944 OW.N. (H.C.) 2)1=1944 O.A. 
(H.C.) 273=A.I R. 1944 All. 257 (F.B.). 

— — — S. 439 — Findings of fact — Interference — Powers 
of High Court. 

The High Court in a revision application must take 
the facts as found by the lower Court. The High 
Court cannot, unless there is something very wrong 
indeed, interfere with findings of fact in revision. 
{Dccois, C.J. and 0^ Sullivan, J.) Ghtmandas v. Emperor. 
I.L.R. (1944) K if. 246=H8 I.C. 15=18 R.S. 1= 
46 Cr L.J. 369=A.r.R. 1944 Sind 222. 

^S. 439 — Findings of fact — Interference — When 

justifisd. 

The Chief Court does not interfere in revision with 
findings of fact except in exceptional cases such as 
where the lower Courts have approached the case 
from a wrong point of view and the evidence produced 
has not received due consideration, where the findings 
of fact are not based on evidence on the record and 
is proved to be wrong from the record itself, where the 
judgment of the lower Court is palpably wong, 
where there has been a miscarriage of justice or 
where the case appears to be doubtful against the 
accused and the benefit of doubt has not been given. 
{Agarwal, J.) Ram Nath Dave v. Emperor. 
18 Luck 408= 202 I C 382=15 R O. 123= 
1942 O. W N. 485=1942 A.W.R. (C.C.) 295= 
1942 A. Cr. C. 151=43 Cr. L. J. 830=1942 0. 
A.341=1943 Comp. C. 111=A.I.R. 1942 Oudh 
473. 


— — — -8.439 — Finding of fact — Whether evidence is to 
be believed or not — Interference in revision.^ 

The question whether evidence is or is not worthy 
credit is a (question of fact and is not a ground 9 
interference in revision. (Manohar Lall, and Meredi^ 
JJ.) Lakhan Singh v. Emperor. 20 Pat. 898—199 
T- G. 638=14 R.P. 629=1942 P.W N 23=23 P L. 
^‘.332=8 BR. 589=43 Cr. L.T. 570=A.I,R* 
r4 942 Pat 183. 
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Forum 

S. 439 and High Court Rules, Ch. IV, R. 

15 (C P.) — Forvm for raision — Revision of order of 
Criminal Court of appeal — High Court, if can be mooed 
directly. 

According to R. 15 of Ch. IV of the High Court 
Rules an application for revision of an order passed by 
a Criminal Court of appeal may be made direct to the 
High Court and the applicant need not first apply to 
the Sessions Court. {Pollock and Cruer, JJ.) 
Nathuram Gotiram V. Emperor. I.L.R. (1941) 
Nag. 606=196 I.C. 546=1941 N L J. 438=43 
Cr. L.J. 24=14 R.N. 124=A.I.R. 1941 Nag. 
316. 

S 439 — Forum for revision — Practice of Chief 

Court — Application to Sessions Judge prior to coming up 
to the Chief Court — Necessity. 

It is the uniform practice of the Chief Court of 
Oudh to refuse to entertain an application in revision 
against the appellate order of a District Magistrate, 
where the appheant has not gone in revision to the 
Court of Session in the first instance. {Thomas, C.J.) 
Debt Singh v. Emperor. 193 I.C. 47=13 R.O. 
438=1941 A.W.R. (C.C.) 78=1941 O L.R. 250 : 
=42 Cr.L.J.349=194lO.A. 150=1941 A. Cr.C. : 
81 (2)=1941 O.W.N. 193 (2)=A.I.R. 1941 
Oudh 268. 

Interference. i 

S. 439 — Interference — Discretionary order — Order 

refusing bail — Practice. | 

According to the usual practice the High Court will ' 
not interfere with the discretion of the lower Courts in 
matters of bail when such discretion has been judicially 
exercised. {Broomfield and Wassoodew, JJ.) Suraj- 
LAL Harilal Majumdar, In re. I.L.R. (1943) i 
Bom 167=205 I.C. 602=15 R.B. 382=44 Cr L. ! 
J. 399=45 Bom. L.R. 72=A.I.R. 1943 Bom. 82. ' 

S. 439 — Interference — Grounds — Dismissal of 

complaint under S. 203 — Adoption of irregular pro- 
cedure — If ground for setting aside dismissal. See 
Cr. P. Code, S.s. 202 and 203. 7 B.R. 420. 

S. 439 — Interference — Order of — Commitment by 

Sessions Judge — Revision — Interference by High Court. 

Where a Court of Session considers that an accused 
person has been improperly discharged and orders a 
commitment, the High Court will be most unwilling to 
interfere in revision and will require strong grounds 
before setting aside such an order. {Bennett, J.) 
Mahomed Auir. Emperor. 204 I.C. 594=15 R.O. 
390=1943 O W.N. 33=1943 O.A, (C.C.) 9= 
1943 A.Cr. C. 24=44 Cr.L.J. 309=A.I.R. 1943 
Oudh 233. 

■ Ss. 439 and 528 (2) — Interference — Order of 

transfer — Interference — Order passed by District Magistrate 
suo motu — Accused's counsel not heard. 

The High Court will not interfere in revision with an 
order of transfer passed by a District Magistrate suo 
motu under S. 528 (2), Gr.P. Code, giving good rea- 
sons, although such an order was passed without 
bearing the accused’s counsel. {Digby, J.) Abdus 
Subhan V. Gajanan. I.L.R. (1943) Nag. 637= 
207 1. C. 431=16 R.N. 46=44 Cr L.J. 645=' 
1943 N.LJ. 269=A.I.R. 1943 Nag. 236. 

Ss. 439 and 528 (2) — Interference — Order of 

transfer made by District Magistrate — Interference — Power 
of High Court. 

The High Court has power to interfere in revision 
with an order of transfer passed by a District Magistrate 
under S. 528 (2), Cr.P. Code. But under the rules of 
the High Court, it will not entertain an application 
for revision of an original order by a Magistrate unless 
it was made first to the Sessions Judge. {Digby, JJ) 
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I Abdus Subhan &. Gajanan. I.L R, (1943) Nag, 
I 637=207 I.C. 431=16 R.N. 46=44 Cr. L.J. 643 
= 1943 N.L.J, 26S=A.I.R. 1943 Nag. 236. 

Ss.439 and47 6 — Interference — 0 rder of Revenm 

Court under S. 476 — If revis able under S. 439. 

S. 439, Gr.P, Code, cannot be divorced from the 
I preceding sections particularly S. 435. This group of 
I sections authorises the specified superior Court to send 
I for the records of the Criminal Court only and conse- 
I quently the words ‘any proceeding ’ occurring in S. 439 
must be confined to proceedings before any inferior 
! Criminal Court. Hence an order passed by a Revenue 
I Court under S. 476, Cr.P. Cede, directing the trial of a 
! person for an ofience committed in the course of 
I proceedings before it cannot be revised under S. 439, 
Cr.P. Code, by the High Court. {JVijogi, J.) 
Ganpatappa y. Shankaraya. 1942 N.L.J. 242. 

S. 439 — Interference — Order under S. 476 — Powers 

of High Court to interfere — If limited by S. 476-.B — Order 
for proper inqidry — IJ can he made. t 

S. 476-B, Cr.P. Cede, is not exhaustive and the High 
Court’s powers in revision are not limited by the powers 
cf appeal conferred by S. 476-B. Under S. 439, Cr, 
F. Code, read with S. 423 (i) { 0 ) and {d ), the High 
Court has power to set aside the order of the lower 
Court and, as an incidental order, direct proper 
inquiry to be made. {Davis, C.J. and Weston, J.) 
Valiram Lilaram V. Goeindram. I L.R. (1941) 
Kar. 422=197 I.C. 774=14 R.S. 120=43 Cr.L. 
J. 259=A.I.R. 1941 Sind 217. 

S.439 — Interference — Order under S. 494-— 

Revision application by witness — Maintainability, 
Fakir Chand Ram Krishin v. Murad Umar. [Sea 
Q.D., 1936-40, Vol. I, Col. 3338]. I.L.R. 0941) 
Kar. 32=13 R.S. 163=191 I.C.440=42 Cr. L.J, 
182. 

S. 439 — Interference — Oraer under Sind Frontier 

Regulation — Power to set aisde. 

The chief Court of Sind has jurisdiction in revision 
to set aside an order of the Sessions Judge purporting 
to be passed under S. 13 (2) of the Sind Frontier 
Regulation, but which was in law not passed under 
that section at all. {Davis, C.J. and Tycbji, J.) 
Emperor v. Shero. I.L.R. (1942) Kar. 246=195 
I.C. 14=14 R.S. 4=42 Cr.L.J. 645=A.I.R. 1941 
Sind 97. 

Ss. 439 and 435 — Interference — Pending case. 

There is no doubt that the High Court has power to 
interfere in revision with a pending case. S. 439, Cr.P, 
Code, gives wide powers of control over the proceedings 
of the inferior Courts, but that is an extraordinary 
power, which by its very nature, imposes grave respon- 
sibility on the High Court of exercising it with due 
circumspection, to avert miscarriage or promote the 
ends of justice. That is a residuary power which 
beingof a discretionary character is incapable of precise 
and rigid definition. But the revisional authority 
extensive as it is, rarely travels beyend the region of 
law or procedure to correct errors in decision on the 
facts. When its exercise is called for in a pending 
case, S. 439, Gr.P. Code, must be read in conjunction 
with S. 435, Cr.P. Code. In a pending case no 
question as to the correctness or propriety of a finding 
can arise; consequently the superior Court can exa- 
mine the proceedings of the inferior Court only to 
satisfy itself as to their regularity. They would not be 
regular if the facts sought to be proved do not constitute 
an offence. Continuation of such proceedings would 
therefore manifestly be but an abuse of the process of 
Court and harassment of the accused on trial. In such 
circumstances considerations of justice themselvli 
dictate the termination of proceedings. WhelEi 
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however the facts alleged and sought to be proved do ' 
constitute an offence and the decision turns on the 
credibility of witnesses and inferences to be drawn 
after a close and critical examination of docu- | 
mentary evidence, interference by the High Court 
•would amount to an improper and illegitimate use of 
its rcvisional authority, J.) Harbhajan 

Singh 0. Emperor. I.L.R. (1942) Nag 494 = 
43 CrX. f. 323=193 (.C. 228=1941 N.L.J. 573 
=14 R.N. 215=A.I.R, 1942 Nag. 38. 

- - '-S. 439 — Interference — Proceedings under S. 144 — 

Reuinon. 

The opinion of a District Magistrate, expressed in an 
order under S. 14^, Gr.P. Code, although entitled to 
great weight, is not absolute and cannot interfere with 
the right of the High Court under the revisional sections 
of the G )ie to interfere with such orders or set them 
aside. {Toung^ C.J., Bhide and Munir ^ JJ,) 
P.T. Chandra, Editor, ‘ Ttibune ’ y. Emperor. 
I.L.R a942) Lah. 510=201 I ,C. 572=15 RX. 
65=43'Cr. L.J. 747=44 P.L.R. 297=A.I,R. 
1942 Lah. 171 (F.B.). 

S. 439 — -Interference — Proceedings under S. 144 — 

- Revision. 

It cannot be doubted at least after the amendment in 
.1923 of S. 435, Cr.P. Code, by which sub-S. (3) of 
that section has been omitted, that the High Court has 
revisional jurisdiction also in cases disposed of under 
‘S. 144, Cr.P. Code, Although the Magistrate is res- 
ponsible for the peace of his district, the High Court 
has a duty to see whether this responsibility has been 
properly discharged in any particular instance. 
{Akram and Pal, JJ.) Rashid Allidina v. Jiwandas 
Khemji. I.L.R. (1942 ‘ 1 Cal. 488=204 I.C. 370 
‘=15 R.C. 539=44 Cr.L.J. 288=46 C.W.N. 136 
,=A.I.R. 1943 Cal. 35. 

Irregularity. 

— S. 439 — Irregularity — Manner of constituting jury 

. — Irregularity in — If ground for interference — Jury summoned 
and empanelled according to law — EfecL 

Where the procedure in summoning and empanelling 
a jury has been in accordance with the statute, 
the manner in which the jury are constituted will not 
'obviously be a ground for interference in revdsion on 
the ground of any irregularity. flowland, J.) 
Bakhori Gope y. Abdul Halim, 195 I.C. 107=14 
R.P. 84=7 B.R. 875=1941 P. W.N, 255=22 P. 
L.T, 327=A.r.R. 1941 Pat. 362. 

Jurisd.ction. 

— — S, 439 — Jurisdiction of High Court — ^Acquittal 
^No appeal or revision — ^Application by witness to 
^expunge remarks against him from judgment of trial 
dourt — Jurisdiction of High Court. See Government 
•OF India Act, S. 224. 194 I.C. 248. 

S. 439^— Juris liction of High Court — “Court 
> 'aiifeordinata tb High Court ’’-—Commissioner of Police 
of extbrnment under S. 27, City of Bombay 
Police Act — Revision. See Bombay City Police 
Act (1902 as amended in 1938), S. 27, 43 Bom. 

L.R. 702. 

S. A3^-^Jurisdiction of High Court —Sessions 

trial for ofince under S. 385, J. P. Code — Order for stay 
hy Sessions Judge under S. 13 (2) of Sind Frontier Regulations 
^^LegalHy and propriety— If falls under S. 17 of the Regu- 
lations — Revision by High Court— Jurisdiction — Sind Fron- 
tier Regulations, Ss. 8 and 13. 

It cannot be. said that an order staying proceedings 
Under S. 13 of the Sind Frontier Regulations is an order 
Hyhich by necessary imolication falls within the provi- 
doas of S. 17 of the Regulation, and that therefore it 
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cannot be revised by the High Court under S. 430 Qr 
P. Code. S. 13 of the Regulations must be read with 
and in the light of S. 8. S. 8 is a governing section so far 
as Ss. 12 and 13 are concerned. An offence under 
S. 366, I.P. Code, does not fall under S. 8 of the 
Regulations and is not an offence which can be tried 
by a Council of. Elders, and a Sessions Judge has 
therefore no jurisdiction to pass an order of stay 
under S. 13 (2) in respect of such an offence. If he 
passes such an order, it is an unlawful and improper 
order, but it is still an order passed by him in a trial 
held under the Cr.P. Code and his order therefore 
falls within the scope of the revisional powers of the 
High Court under S. 439, read with S. 423 (i) M 
Gr.P. Code. The High Court has therefore jurisdic* 
tion to set aside in revision the order of the Sessions 
Judge purporting to be passed under S. 13 (2) of the 
Regulations, but which in law is not passed under that 
section at all. {Davis, C.J. and Tyabji, J.) Emperos 
y. Sher Mahomed All I.L R. (1942) Kar 246= 
195 I.C. 14=14 R.S.4=42 Cr. L.J. 645=AIR 
1941 Sind 97. 

S. 439 — Jurisdiction — Revision preferred direct to 

High Court and not through lower Court — If incompetent 
— Objection as to departure from practice after admission of 
application — Sustainability. 

The High Court has jurisdiction to deal with a 
revision application presented to it and admitted by it, 
notwithstanding that it was presented directly to the 
High Court instead of through the lower Courts in the 
form of a reference by the lower Courts, contrary to 
rules of procedure. That is not a fatal objection. 
Once the application has been admitted and the 
records called for the objection on that score should 
not be entertained. {Dhavle, J.) Prasad Garebi 
y. Msr. Kesarl 192 I.C. 893=13 R.P. 567=7 B. 

R. 501=22 Pat L.T. 273=42Cr. L.J. 347=1941 
P.W.N.94=A.I.R. 1941 Pat 444. 

-S. 439 — Jurisdiction to interfere — Grounds for 

exercise of discretion. 

The revisional jurisdiction of the High Court is 
exercised at its discretion, and only for the purpose of 
relieving persons who have not had a fair trial, or whose 
convictions have been arrived at by non-observance of 
material provisions of the law, or by such misdirection 
as must have ocasioned a failure of justice. {Agarwala 
and Meredith, JJ.) Praiilad Rai v. Emperor. 1945 
P.W.N. 121. 

New plea. 

S. 439 — New plea — Point of law — Legality of 

order under S. 145 (i) — If can be raised for the first 
time in High Court in revision from order declaring 
party to be entitled to possession. See Cr.P. Code, 

S. 145 (i). 24 P.L.T. 326. 

Powers of High Court. 

— S. 439 — Powers of High Court — If restricted ly 

S. 412, 

The powers of the High Court in dealing with, a 
revision application are as ample as if an appeal on 
the merits had been entertainable by the^ Sessions 
Judge and had been dismissed. Although in a case 
of conviction based on a plea of guilty the powers of 
an appellate Court are restricted by S. 412, Gr.P. 
Code, the powers of the High Court in revision are 
not similarly restricted. {Rowland, J.) Krisi^A 
Chandra Sinha v. Emperor. 208 I.C. 632=16 K. 
P.87=10 P.R. 60=44 Cr.L.J. 801=A.I.R. 19« 
Pat. 313. 

S. 439 — Powers of High Court-Sessions 

wrongly dismissing appeal on ground of 
Court, if can consider appeal on merits. 
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Where the Sessions Jucige was wrong in dismissing 
the appeal on the ground of limitation, the High 
Court should not in revision consider the appeal on 
its merits, but should send the case back to the Sessions 
Judge to hear and decide the appeal on its merits. 
iDavis, Lobo and Weston, JJ.) Nawab Jam 

Khambhukhan V, Emperor. 204 I.C. 415=19 R. 
S. 107=44 Cr.L.J. 293=A.I,R. 1943 Sind 39 
(F.B.). 

-S. 439 — Powers of High Court — Setting aside 

corwiction and sentence — Grounds for. 

Although the High Court in the exercise of its revi- 
sional powers can set aside a conviction and sentence, 
at will not do so unless the record shows that the 
evidence is not capable of sustaining the conviction and 
'Sentence. {Leach, C.J. and Krishnaswami Ayyangar, J.) 
Raja Rao, In re. 57 L.W. 509=1944 M.W.N, 
555=A.I.R. 1945 Mad. 111=(1944) 2 M.L.J. 
183. 

439 — Powers '^of High Court — Setting aside 

corwiction of non-appealing accused — Order for his re-trial — 
Procedure. 

Where one of several accused persons was convicted 
of the offence of conspiracy to murder while the others 
were convicted of murder, as well as of comspiracy to 
murder and the latter alone preferred appe^s to the 
High Court which set aside their convictions on all the 
charges and ordered their re-trial. 

Held, that the High Court should also set aside the 
conviction of the nen-appealing accused in exercise of 
its revisional powers and that if it was of opinion that 
he should be retried along wdth the other appellants it 
should, having regard to S. 439 (5), Gr.P. Code, direct 
that a rule should be issued upon him and upon the 
Crown to show cause why his conviction and sentence 
should not be set aside and why he should not be 
retried. {Sharpe and Chakravarthi, JJ.) Abdul Kadar 
V. Emperor. 50 C.W.N. 88. 

— Ss. 439 and 522 — Power of High Court to reverse 

order under S. 522. 

The High Court has power as a Court of revision 
tinder S. 439, read with S. 423 (i) (d), Cr.P. Code, to 
reverse an order passed under S. 522 by a magistrate. 
(Waliullahy J.) Malkhan Singh v. Emperor. I.L. 
R. (1945) All. 282=221 I.C. 141=1945 A.L.W. 
116=1945 O.W.N. (H.C.) 109=1945 A.L.J. 233 
=1945 A.Cr.C. 69=1945 A.W.R. (H.C.) 68 (1) 
=A.I.R. 1945 All. 226. 

— 7-^S. 439 — Power to stay proceedings in subordinate 
Criminal Courts — Who tan exercise. 

There is no provision of the Gr.P. Code authorising 
the District Magistrate to stay proceedings in a criminal 
Court subordinate to him, and it is only the High 
Court which has power to do so, that power being 
•Conferred by S. 439 of the Code and S. 85 (r). Gov- 
ernment of Burma Act. When a case is once made 
over for disposal to a subordinate Magistrate, the 
District Magistrate is not competent to pass any order 
relating to it other than an order such as might be 
made by him under Chap. 32, Cr.P. Code, i.e. Ss, 435, 
436 and 437. {DutMey, 7.) King v. Maung Fo 
Thaing, 1941 Rang.L.R. 82=194 I.C. 370= 
13R.R. 306=42 Cr.L.J. 573=A.I.R. 1941 
Rang. 114. 

Quashing Proceedings. 

S. 439 — Quashing proceedings. 

Proceedings are only quashed when no offence 
whatever is disclosed or when the prosecution is bound, 
on the face of it, to fail, or for some -other cause 
equally powerful. They cannot be quashed before a 
^mplainant who has disclosed a ptima facie case in 
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his complaint has had an opportunity of placing the 
material cn which he bases his complaint before the 
Court. {Bose, 7.) Hariram Onkar v. R.adha. J.L. 
R. (1944) Nag. 238=16 R.N. 163=45 Cr.L.J. 
175=210 I.C. 136=1943 N.L.J. 456=A.I.R. 
1943 Nag. 327. 

— ■ S. 439 — Quashing proceedings — Principles govern*t 

ing. 

The High Court will interfere to quash proceedings 
only in exceptional cases such as where a person is being 
harassed by an illegal prosecution ; where there is 
some manifest and patent injustice apparent on the face 
of the proceedings and calling for prompt redress 
where the evidence on record for the prosecution 
clearly does not justify a charge of any offence, or 
where the trial is on the face of it an abuse of the process 
of Court. Where a question of temtorial jurisdiction 
arises during the pendency of a case it must be decided 

H.G. Sherazee 
599=199 I.C. 

. 492=AJ.R. 

S. 439—Q?mshing proceedings—Revision— Practice. 

There is, in the anxiety shown to quash proceedings 
at the earliest possible stage, a tendency to bring revi- 
sion applications for that purpose before the High 
Court before the facts have been fully ascertained. 


by the High Court. {M^sely, J.) ^ 
V. The King. 1941 Rang.L.R. 
473=14 R.R. 273=43 Cr.L.J 
1942 Rang. 48. 


[ It is not the practice of the Allahabad High Court to 
! take evidence in revision applications and in many 
! cases it is desirable that the trial should proceed and 
j the question of law involved be dealt with in the 
i regular way in the first instance as part of the trial, 
j {Iqbal Ahmed, C.J. Bravnd and Dar, JJ.) Kanhaiya 
I Lai 5. Emperor. I.L.R, (1942) All. 344=199 
; I.C. 507=14 R.A. 389=43 Cr.L.J. 490=1942 
i O.A. (Supp.l 92=1942 A.Cr.C. 60=1942 A.L. 

! J 85=1942 A.L.W. 79=1942 A.W.R. (H.C.) 

I 42=A.I.R. 1942 All, 148 (F.B.). 


I S. 439 — Quashing proceedings — Summons case 

! wrongly tried as warrant case — Dilatory trial — No 
suitable evidence by prosecution — Error discovered 
towards end of trial — Retrial ordered — Quashing. 
D, Mody V. Emperor. [See Q.D., 1936-40, Vol. I, 
Gol. 3339,1 192 I.C. 268=13 R.C. 311=42 Cr. 

L.J. 264. ‘ 

S. 439 — Quashing proceedings — Third complaint 

after dismissal of two similar compVnnts. 

The fact that a person has been harassed already by 
two similar complaints, both of which have been dis- 
missed or himself discharged, is ample ground for 
quashing a third complaint made on the same facts* 
(Tonnff.C.J.) Faqir Ghand y. KAram Chand. 200 
I.C. 446=15 R.U 1=43 Cr.L.J. 632=44 P.L. 
R. 104=A.I.R. 1942 Lah. 122. 

Scope. 

S. 439 — Scope — Duty of Court to give reasons for 

order. 

Gh. XXXII of the Gr.P. Code govenimg references 
and revisions says nothing about the giving of reasons 
for any order passed, and it must be taken that the 
Legislature did not intend to make it obligatory on 
Courts of revision and reference to give reasons for 
their orders. Nevertheless it is, as a rule, desirable that 
reasons should be given so that in exercising its revi- 
sional jurisdiction the High Court might know what 
was in the mind of the lower revisional Court when 
that Court passed its order. (TTorwtVZ, J.) Venka- 
TAPPA V. Latchanna. 203 I.C, 205=15 R.M. 664 
=55 L.W. 424=1942 M.W.N, 438=44 Cr.L.J. 
70=AJ.R. 1942 Mad. 653= (1942) 2 M.LJ. 
103. 
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-S. 439 — Scope — Revision against framing of charge 
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Sufficiency of evidence, if can be gone into. 

Where a re\Tsion is preferred against the framing of 
a charge after the examination of some only of the P* 
Ws., the High Court would be extremely reluctant at 
that stage to enter into the merits of the evidence pro- 
duced in the case to find out whether it is sufficient and 
reliable to support the charge. It is an undesirable 
procedure. (Midla, J.) Emperor v. Daulat Ram 
Asthana. 1942 AX.W. 627=1942 A.Cr.C. 208. 

Ss. 439 and 145 — -Scope — Revision against 

order under S. 145 — Evidence if can by gone into. 
See Cr.P. Code, Ss. 145 and 439 . A.I.R. 1942 
Pat. 489. 

Time Limit. 

S. 439 — Time limit fixed oy the Nagpur High 

Court — 'If inflexible — Time spent in moving District 
Magistrate to prefer appeal — If can be deducted — 
Proper procedure to be follotved. Nathu Ramji 
V. Jagannath. [See Q.D., 1936 - 40 . Vol. I, Col. 2834 .!. 
li.R, (1942) Nag; 255. 

Bar under S. 439 (5) 

^S. 439 (5) — Bar under — Exercise of power by 

Sessions Judge, 

Though sub-S, ( 5 ) of S. 439 , Cr.P. Code, refers 
only to the High Court’s powder of revision it does not 
mean that a Sessions Judge has no discretion to reject 
a revision application where an appeal lies and no 
appeal is brought. He has a discretion to treat is as an 
appeal and if he refuses to treat it as such and dismisses 
it as barred by sub-sec. ( 5 ) of S. 439 , he cannot be said 
to be acting wrongly. (Bennett, 7.) Gogey v. 
Emperor. 220 I.C. 490=1944 O.W.N. 299= 
1944 A. Cr.C. 58=1944 A.W.R. (C.C.) 207 = 
1944 O.A. (C.C.) 207=A.I.R. 1945 Oudh 20. 

S, 439 (5) — Bar under — Failure to appeal under 

S, 476 -R — Objection as io jurisdiction to entertain complaint 
if can be raised in revision eif ter conviction. 

According tc S. 439 ( 5 ) Cr.P. Code, where an 
appeal lies and no appeal is brought, no proceedings by 
way of revision could be entertained at the instance of 
the party who could have appealed. Hence where 
there has been no appeal under S, 476 -B, objection that 
the^ Court had no jurisdiction to entertain the com- 
plaint could not be raised in revision against the 
conviction. [Bennett, J.) Sheo Narain v. Emperor. 
201 I.C. 389=15 R.O. 90=1942 O.W.N, 392= 
1942 A.W.R. (C.C.) 252=1942 A.Cr.C. 116=43 
Cr.LJ. 668=1942 O.A. 273=AJ.R. 1942 Oudh 
.439. 

S .439 ( 5 ) --Bar under — Revision petition by accused 

who has not appealed — If barred. 

Under S. 439 ( 5 ), Cr.P. Code, no proceedings by 
way of revision can be entertained at the instance of 
an accused who had a sfight of appeal but has not 
appealed. (Bartley and Lodge, JJ.) Ali Hossain v. 
Emperor. I.L.R. (1941) 1 Cal. 417. 

^S. 443 — Order accepting claim of accused — Revision. 

Although an order of a trial Magistrate accepting the 
claim made by an accused person under S. 443 , Cr.P. 
Code, and committing the accused for trial by the 
Sessions Court is not appealable and cannot be set aside 
by the Sessions Judge himself, there is nothing to 
prevent him from reporting the case for revision to the 
High Court for the commitment being quashed, if he 
considers it to be illegal. (Bhide, J.) Emperor v. 
L. Gulati. 202 I.C. 759=46 P.L.R. 127=15 
Cr.L.J. 901= A.I.R. 1943 Lah. 8. 
(1) (^) and (b) — Applicability — Complaint 
B^riiish subject under order of Court on 
British subject. 


CR. P. CODE (1898), S. 471. 

A complaint under Ss. 193 and 406 , I.P. 
against an Indian British subject made under an order 
of Court as a result of an application filed by an 
European British subject does not come within tk 
purview of cl. (a) of S. 443 (i) Cr.P. Code, but falh 
within cl. (h) of that sub-section. (Bhide J\ 
Emperors. G.L. Gulati. 202 I.C. 759=46 Pi 
R. 127=15 R.L. 168=43 Cr.L.T 901-AlP 
1943 Lab. 8 . ‘ 

S .446 — Commitment under — Revision— Inter- 
ference in. See Cr.P. Code, S. 215 . A.I.R. I945, 
Lah. 1 . 

— Ss. 449 and 376 — Power of High Court— -h* 

admissible evidence admitted in jury trial — High Court 
if bound to order retrial — Evidence Act, S. 167 . * 


Where inadmissible evidence has been admitted 
in a jury trial, in a murder reference and appeal under 
S. 449 , Cr.P. Code, the High Court may, after exclud- 
ing such evidence, maintain a conviction, provided 
the admissible eviclence remaining clearly establishes 
the guilt of the accused. [Harries, C.J., Beckett, 
Abdur Rahman, Mahajan and Teja Smgh, JJ.) Abdul 
Rahim 0 . Emperor. I.L.R. tl945) Lah. 290= 
220 I.C. 467=A.I.R. 1945 Lah. 105 (F.B.) 

Ss. 449 and 537 — Appeal by accused— Power of 
High Court — Misdirection and non-direction of jury^ 
High Court, if bound to order retrial. 

The High Court, in an appeal by an accused person 
under S. 449 , Cr.P. Code, can, where there has been 
a serious misdirection or non-direction of a jury, 
consider the evidence and maintain the conviction 
if the evidence clearly establishes the guilt of the 
accused. It is not bound to order a retrial. [Harries, 
C.J.. Beckett, Abdur Rahman, Mahajan and Teja Singh, 
JJ.) Abdul Rahim v. Empeor. I.L.R. (1945) 
Lah. 290=220 I.C. 467=A.I.R. 1945 Lah. 105 
(F.B.). 

Ss, 469 and 470 — Lunatic accused— Procedun 

Examination by medical officer — When required.^ 

S. 469 , Cr.P. Code, read with S. 470 , provides that 
the Magistrate shall acquit the accused where he is 
satisfied from the evidence given before him that ^ the 
accused was at the time of the commission of the crime, 
by reason of unsoundness of mind, incapable of 
knowing the nature of the Act, or that it was wrong or 
contrary to law. It is only in proceedings where an 
enquiry is made as to whether the accused is of 
unsound mind at the time of the trial, and therefore, 
incapable of making his defence, that the law makes it 
requisite for the accused to be examined by a medical 
officer. [Mosely, J.) King r. Kala Nyo. 
1941 Rang.L.R. 544=197 I.C. 654=14 RX 
151=43 Cr.L.J. 228=A.I.R. 1941 Rang. 352. 
Ss, 471 and 423 — Order of detention after acquit^ 


talby appellate Court — .Nature of. 

S. 471 , Cr.P. Code, in terms gives power to the Court 
trying the accused to pass an order of detention 01 a 
lunatic after his acquittal. But such orders by 
appellate Court are consequential orders within the 
meaning of S. 4.23 (b). [Mosely, J.) 

KalaNvo. 1941 Rarg.L.R 544=197 1.0 654 
=14 RR. 151=43 Cr.L.J. 228=A.I.R. 
Rang. 352 . ^ 

S. 471 (1 ) — Acquittal of accused based on tnsant^ 


— Power of Court to release him. , 

When an accused person is acquitted on the grou^ 
of insanity, the Court is bound under S. 471 
Code, to order him to be detained in safe custody aim 
report the matter to the Provincial Government. 1 
no power to release him on the ground that ne 
be safe at the time of his trial or 1 ©^ 


appeared to 
him in the custody of his relations. 


The primly 
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of deciding whether the accused shall be released or 
xic\t [ies with the Provincial Government and net with 
the Court. There is, however, nothing to prevent 
the Court from stating in its report that it will be safe 
to release him subject to certain safeguards. {Bose. 
J.) Provincial Government, C. P. and Berar v. 
Krishna Gopai A Marathi. I.L.R. (1945) Nag. 
551=220 I.C. 372=1944 NX.J. 527=A.I.R. 
1945 Nag. 77. 

S. 476 

— Applicability. 

— Application dismissed for default. 

— Application not made immediately. 

— Application under. 

— Contempt of Court. 

— Costs of proceedings for sanction. 

— ‘ Court'’ 

— Duty of Court. 

— Expediency of prosecution. 

— ‘Tr. relation to ’ 

— Jurisdiction. 

— Nature of application. 

— Notice to party. 

— Order based on opinion of appellate Court. 

— Powers of Civil Court. 

— Power to detain person in custody or 
grant bail. 

— Preliminary enquiry — Absence of. 

— Refusal to posecute. 

— Scope. 

S . 47 6 — Applicability — Dep artmental inquiry 

by Judge of Court — Order for complaint against 
witnesses for giving false evidence — Legality. Anja- 
nappa y. Emperor. Q,.D., 1936 - 40 , Vol. I, Col. 
2840 .] 191 I.C. 761=13 R.M. 520=42 Cr.L.J. 

224 . 

S. 476 — Applicability — Person not party to proceed- 

tngs — Proceedings against — Legality — Crown not party to 
proceedings — Application by ^ Public Prosecutor to proceed 
against strangers hwolved in oJfe?ice — Competency — Locus 
S tandi — Procedure. 

Courts, whether trial Courts or superior Courts, 
exercising the powers conferred by S. 476 , Cr.P. Code, 
can only take action against persons who are parties to 
the proceedings before them.^ They have no jurisdic- 
tion to make complaints against persons who are not 
parties to the suit or proceedings before them though 
such persons may happen to be concerned in the 
offence. Nor has the Public Prosecutor any locus 
standi to apply to the Court to proceed against other 
persons concerned when the crown is not a party to 
the proceedings. If, after the complaint is made under 
S. 476 , the magistrate taking cognizance of the 
offence, finds that other persons than those complained 
against are involved in the offence, he is entitled to 
proceed against such other persons under the power 
conferred upon him by the Code. {Lobot C,J. and 
Tyabji, J.) Mahomed Daxjd Sulleman v. Emperor. 
I.L.R. (1944) Kar. 300^=217 I.C. 139=17 R.S 
81=46 Cr.LJ. 192=A.I.R. 1945 Sind 1 . 

(as amended in 1923), S. 476 — Applicability 

— Person not party to proceeding in Court — Proceedings 
against — Powers of court to start. 

S. 195 and S. 476 , Cr.P. Code, as amended in 1923 , 
must be read together. S. 476 only operates to remove 
the bar created by S. 195 (i) (b) and (c). S. 476 
has no application when there is no bar created by 
S. 195 (i) (^') and (c). Nor does S. 476 apply to offences 
referred to in S. 195 (i) (a). S. 195 creates no bar 
in respect of offences committed by a person not a party 
to any proceeding in Court. In such a case S. 476 
Q. D. 1—118 
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has no application. The Court is not therefore- 
competent to start a proceeding under S. 476 , against 
a person not a party to the proceedings. {Chatterji, 
and Das, JJ.) Mathura. Pitambar. 24 Pat. 174 
=221 I.C. 471=12 B.R. 136=1945 P.W.N. 254 
=A.I.R. 1945 Pot. 362. 

S. 476— Applicability — Summons case. 

Emperor v. Ram Lal Anand. ^See Q.D., 1936 - 40 ^ 
Vol. I, Col, 2840 .] I.L.R. (1941) Lah. 145. 

Ss. 476, 4 76- A and 476-B — Application dis’- 

missed for default — Remedy — Proper Procedure — When 
appeal under S. 476 -^ can be filed. 

If the original Court records a finding and makes a 
complaint or refuses to make a complaint under S. 476 , 
Cr.P. Code, an appeal lies under S. 476 -B; a dismissal 
in default does not amount to a refusal to make a 
complaint. If there is such a dismissal, the Court 
concerned under S. 476 -A on application or on its own 
motion may make a complaint or refuse to make it, 
in which case an appeal lies to the High Court if the 
I order is made by a Sessions Court. A dismissal in 
1 default under S. 476 -A does not amount to a refusal 
j and in the event of such dismissal by a Sessions Court, 
an application in re\Tsion lies to the High Court. 
An appeal under S. 476 -B can only be filed, therefore, 
from an order containing a complaint or from an order 
refusing to make a complaint giving reasons (i.e.) 
from an order equivalent to a judgment. {Plowden^ 
J.) Niranjan Lal v. Emperor. I.L.R. (1944) All. 
13=211 I.C. 481 = 16 R.A. 235=45 Cr.L.J. 403 
=1943 A.L.J. 566=1943 A.W.R. (H.C.) 286 
(1)=1943 O.A. (H.C.) 286 (1)=1943 A.L.W. 
559=A.I.R. 1944 All. 40. 

1 S. 476 — Application dismissed for default 

i — Second application — If can be made. Jawala. 

; Parshad V. ]^M Parshad. [Ste Q,.D., 1936 - 40 , Vol. I 5 
i Col. 3340.1 192 I.C. 863=13 R.L. 423=42 Cr. 

! L.J. 324. 

S. 476 — ^Application not made immediately — If 

may be entertained. Jawala Parshad v. Ram 
Parshad. iSee Q,.!). 1936 - 40 , Vol. I, Col. 3339 .] 192 
I.C. 863=13 R.L. 423=42 Cr.L J. 324. 

S. 476 — Application under — Procedure to be followed 

by Court, 

The first thing to consider when an application is 
made under S. 476 , Cr.P. Code, is whether the circum- 
stances are such as to warrant a finding that it is 
expedient in the interests of justice that the matter 
should be enquired into by a Magistrate. If so, a 
finding is recorded and a complaint made. If, before 
recording the finding, it is desired to make a prelimi- 
nary enquiry, then a preliminary enquiry is first 
made and the form which that enquiry should take is. 
a matter for the Judge to decide. But the procedure 
of mechanically “ issuing notice to show cause 
is quite unwarranted. {Digby, J.) Thunnudeo 
Raghvi V. Baladeo Raghudeo. I.L.R. (1945) 
Nag. 438=220 I.C. 446=46 Cr.L.J, 766=1944 
N.L.J. 421=A.I.R. 1944 Nag, 359, 

Ss. 476 and 482 — Contempt of Court — Power 

of Court to proceed under S. 476 . Emperor v. Ram 
Lal Anand. [See Q^.D. 1936 - 40 , Vol. I, Col. 2854 .] 
I.L.R. (1941) Lah. 145. 

S . 47 6 — Costs in proceedings for sanction — Com- 
petency of Court to award. 

Costs in respect of proceedings for sanction to pro- 
secute cannot be awarded though taken in a Civil 
Court. {Bennett, J,) Jarbandhan v. Emperor. 
1945 A L.J. 536=1945 A.W.R. (H.C.) 368= 
1945 O.W.N. (H.C.) 348=1945 A.L.W. (H.C,), 

I 395 . 
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S. 476 — "Civil Court — Special Judge acting 

under U.P. Eacumbered Estates Act, if included. 
Mahomed Mehdiz;. Ramji Lal. [See 1936-40, 

Vol. I, Col. 3339.] 16 Luck. 237=191 I.C. 146 

=13 R.O. 218=1941 A. W.R. (C.C.) 8=42 Cr. 
L. J. 85=A.I.R. 1941 Ou ih 48. 

S. 476 — Court” — District Magistrate oucting 

mder S, 8 (2), Sind Frontier Regulation — Status of. 

There is no reason for holding that the hearing of 
evidence is an essential preliminary before a Magistrate 
can be held to be acting as a Court. Although a 
District Magistrate acting under S. 8 (2), Sind Fron- 
tier Regulation, does not act upon evicience which he 
himself has heard, he is a Court within the meaning 
of S. 476, Gr.P. Code. {Davis, C.J. and JVe^ton, J.) 
Karamdin V. Emperor. I.L.R. (1942) Kar. 
€6=200 I.C 630=15 R.S. 2=43 Cr.L.J. 705= 
A.I.R. 1942 Sind 75. 

S. 476 — ‘ Court ^ — Special Judge appointed under 

Special Criminal Courts Ordinance — Territorial juris- 
diction of such Judge. 

A special Judge appointed by the Provincial Govern- 
ment in exercise of the powers conferred by S.4 of the 
-Special Criminal Courts Ordinance II of 1942, is not a 
mere persona designata but a Court, and is entitled to 
hie a complaint under S. 476, Gr.P. Code. Where the 
notification appointing him directs that he should 
hold the sitting of his Court at the headquarters of 
the revenue district within the limits of which the area 
of his jurisdiction is included, he acquires the character 
of a Court only when he holds his sitting at the place 
.prescribed in the notification. A complaint filed by 
him while sitting at any other place, is without 
jurisdiction. {Mijogi, J.) Hariram v. Emperor. 
I.L.R. (1945) Nag. 788=1945 N.L.J. 551. 

• S. 476 — Duty of Court — Dismissal of appli- 

cation for non-apprearance of applicant — Propriety. 
Jawala Parshad y. Ram Parshad. [See Q.D., 1936- 
40, Vol. I, Col. 3339.1 192 I.C, 863=13 R.L. 423 
=42 Cr.L. T. 324. 

— y yS. 476 — Duty of Court — Inquiry under — Con- 
siderations for Court — Duty to proceed against all who 
me found involved in ofence made out besides persons 
tomplained against in application. 

A complaint to be made in the interests of justice on 
an inquiry under S. 476, Gr.P. Code, does not rest only 
upon private individuals, and the fact that a private 
party chooses to proceed only against some of the 
'Offenders, is no ground for the Court abstaining from 
action against others found to be concerned in the 
, offence. The Court has its duty ; in an inquiry under 
Ihe section the Court should consider primarily the 
interests of justice, and can of its own motion inquire 
and should not rest content with placing reponsbility 
on a private person. The Court should probe into the 
^natter to the bottom and should make a complaint not 
only against those awho are made parties to the appli- 
“^tion before it but also against those against whom the 
Court considers a prima facie case has been made out. 
It is for the Court to take action against all, whom k 
has I'eason to believe were involed in the offences. 
^avis, C.J. and Weston, J.) Valiram Lilaram v. 
Oobindram. I.L.R. (1941) Kar. 422=197 I.C. 
774=14 R S. 120=43 Cr.L.J. 259=AJ.R. 1941 
Sind 217. 

-S. 476 — Duty of Court — Order for prosecution 
for perjury on basis of con'radlctory statements made by 
witness — Duty to specify assignments of perjur^^. 

It is usual, as it is very desirable in case of perjury 
by contradictory statements, for the prosecuting 
Court not to leave the matter at large, but to specify 
^he assignments of perjury, so that the Magistrate who 
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deals with the case will know precisely what it is for 
which the accused is proceeded against. [Dhavle 7\ 
SuBA Singh y. Emperor. 193 I.C 569=13 pp 
612=7 B R. 563=22 P.L.T. 775=42 Cr L T 
446=1940 P.W.N. 1012=A.T.R. 1941 Pat. 165 
— ; 8. 476— Expediency of prosecution— Com- 
plainant failing to prove case — Effect— Order for 
prosecution under S. 21 1, I.P. Code— If iustifiH 
See Penal Code, S. 211. 7 B.R. 420. 

S. M ^—Expediency of prosecution— Considerations. 

Before a Court can start the machinery contemplated 
by S. 476, Gr.P, Code, against a private indivWal 
he must be clearly told that his prosecution is in the 
interests of Justice. ^ Till this condition is fulfilled there 
can be no foundation for such a proceeding. Nor 
should sanction be granted or prosecution directed 
unless there is a reasonable probability of conviction. 
iWaliullah and Sinha, JJ.) Liaq,at Husain v. Vinay 
Prakash. 1945 A.L. w 327=1945 A. L.T. 456= 
1945 A.Cr.C. 141=1945 O.W.N. (H.C.) 280- 
1945 A.W.R. (H.C.) 272. 

S. 476 — Eypediency of prosecution — Contradictory 

statements by witness under S. 164, Cr.P. Code, and later 
in committing Migistrate^s Court — Alternative charge of 
perjury — Sanction for prosecution — Duty of Court. 

Before the Court orders a prosecution under S. 476, 
Cr.P. Code, it has to be satisfied that it is expedient in 
the interests of justice that there should be a prosecu- 
tion. Where sanction is sought to prosecute a witness 
for perjury for making a statement under S. 164, Or. 
P. Code, and a contradictory statement afterwards 
in the committing Magistrates Court, the Court must 
first make up its mind whether it was the statement 
under S. 164, Cr.P. Code, or the statement subse- 
quently made in Court which is false. If the state- 
ment made in Court is false, it is in the interests of 
justice that there should be a prosecution. But there 
can be no prosecution where the Court is satisfied 
that it is the earlier statement under S. 164, Gr.P. 
Code, which is false or where the Court is unable 
to determine which of the two statements is false, 
{Beaumont, C.J, and Sen, J.) Emperor v. Ningapa 
Ramappa, I.L.R. (1942) Bom. 26=197 I.C. 
416=14 R.R. 228=43 Cr.L.J. 167=43 Bom.L. 
R. 864=A.I.R. 1941 Bom. 408. 

S. 476 — Expediency of prosecution — Contradictory 

statements by witness in committal proceedings and in sessions 
trial — Order for prosecution under S. 193, I.P. Code— 
When justified — Considerations — Duty of Court. 

The fact that a witness appears to have made contra- 
dictory statements at two different stages of a case, e.g., 
in the commitment proceedings and^ in the sessions 
trial, is not by itself always sufficient to justify his prose- 
cution for perjury under S. 193, I.P. Code. Such 
contradictions may arise from carelessness or from 
exaggeration due to the inability of ignorant witnesses 
to keep apart what they really saw from what they 
have since been hearing from others about the occur- 
rence or from other causes. The fact that the evi- 
dence in question is given in cases of a grave namre 
is not'of itself a sole ground for launching a prosecution. 
On the other hand the fact that the evidence is given 
in a case of a grave nature should only make the Court 
the more careful to weigh all the circumstances before 
embarking on a prosecution for perjury on the basis 
of contradictions. It is in the interest of the Grown 
as well as in the interests of justice that prosecution 
witnesses should be free to tell the truth to the Court 
of session irrespective of whatever ewdence they may 
have given in the Court of the committing magistrate^ 
What the Court should consider is the character or 
the contradictions. If the contradictions are tair 
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from material and are not irreconcilable, a 
Court would be better advised in refraining from 
prosecuting the witness on the basis of the contra- 
dictions. Where, however, the contradiction is not a 
case of correcting a misstatement previously made 
through inadvertence and reverting to the truth, 
but is a case of conscious improvement on what the 
witness had really seen, and doing so without any 
excuse, a prosecution would be justified. (Dhavle, J.) 
SuBA Singh y. Emperor. 193 I C. 569=13 R.P 
612=7 B.R. 563=22 Pat.L.T. 775=42 Cr.LJ.’ 
446=1940 P.W.M. 1012=A.I.R. 1941 P^t. 165. 

S. 47 0 — Expediency of prosecution — Duty of 

Court — Scope of inquiry — Civil matter — Notice — If to 
go to Public Prosecutor or Government pleader. 

In sactioning a prosecution for offences committed 
against public justice, the Court should consider not 
only whether there is a prima facie case, but also whether 
it is in the public interests to allow criminal proceedings 
to be instituted. Though it may be a civil matter, 
owing to the nature of the proceedings, it is desirable 
that in appals in such matters, notice should go to the 
Public Proescutor rather than to the Government 
pleader. {Mockett, J.) Kuppuswamy Chettiar v. 
SuBBARAYA Ghettiar. 196 I.C. 128=14 R M 
276=1941 M.W.N. 376=53 L W. 677=42 Cr* 
L.J.817=A.I.R. 1941 Mad, 574=(1941) 1 M. 
L.J. 611. 

S. 476 — Expediency of prosecution — False state- 

meats made in family dispute. 

The circumstance that false statements were made 
m a family dispute is not a sufficient reason for refrain- 
ing from action by prosecution under S. 476, Cr.P. 
Code, against those who made those false statements. 
If in fact the false statements have been made from 
motives not in themselves evil, the trying Magistrate 
may take that circumstance into account when 
awarding punishment. {Davis, C.J. and Weston, J.) 
Dipomal Mqrijmal z;. Emperor. I.L.R. (1942) 
Kar. 64=15 R.S. 5=200 I.C. 81i=43 Cr L J. 
720=A.I.R. 1942 Sind 93. 

S. 476 — Expediency of prosecution — Legal prac- 
titioner — Case against, based on circumstantial evidence. 

Where a case against a legal practitioner is de- 
pendent on circumstantial evidence, the Court will 
be reluctant to cause him to be placed upon his 
trial under S. 476, Cr.P. Code, for a criminal offence 
arising out of something purported to be done in the 
course of his professional duties, unless the inferences 
to be drawn against him are such as to amount to a 
virtual certainty of guilt. {0^ Sullivan, J.) Ganwar 
V. Emperor. I.L.R. (1944) Kar. 133=217 I.C. 
182=17 R.S. 85=46 Cr.L. J. 223=:A.I.R- 1944 
Sind 155. 

S. A1 p— Expediency of prosecution — Magistrate to 

whom complaint is made — Power to send back proceedings 
io complaining Magistrate for making further inquiries — 
'Procedure, 

^ It is the Court which considers the question whether 
It shall lay a complaint or not that has to be satisfied 
whether it is expedient in the interests of justice that 
an inquiry should be made ; and S. 476 (r) gives to 
that Magistrate complete discretion whether to 
conduct the preliminaiy inquiry or not. When 
once the complaint is sent to the Magistrate having 
jurisdiction, he must proceed under S. 476 (2) 
which says that he shall proceed thereupon accord- 
ing to law as if upon complaint made under S. 200. 
It is not for the Magistrate to whom the complaint 
M made to consider whether it is in the interests of 
justice to make a complaint and such Magistrate ^ 
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has no jurisdiction to send back the proceed- 
ings to the Magistrate making the complaint to make 
further inquiries. {HorwiU,J.) Rathnaswamy Pillai 
V. Rajaratnam Pillar I.L.R. (1943) Mad. 
303=204 I.C. 289=15 R.M, 732=44 Cr.L.J. 
177=55 LW. 591=1942 M.W.N. 594=A.I.R. 
1943 Mad. 50=(1942) 2 M.LJ. 381. 

S. 476 — Expediency of prosecution — Motive of 

party moving for prosecution — Relev aruy — Duty of Court 
io hold inquiry. 

I What the Court has to consider when an application 
is made to it by a party praying that a complaint 
may be filed by the Court against another party under 
I Ss. 193 and 471, I.P. Code, is not the motive of the 
party who makes the application, but whether it is in 
the interests of justice that a prosecution should take 
place. Whenever a private party applies to the Court 
to prosecute his opponent, it may be safely premised 
that there is malice behind the application and the 
i fact that the applicant is actuated by malice should 
j not be made a ground for dismissing the application. 

I If it is found as a fact that the party sought to be 
{ proceeded against has brought into existence certain 
I documents for the purpose of inducing the Court to 
j set aside a decree which had been obtained after a 
full hearing, that is certainly a case which requires 
further investigation and the Court is bound to proceed 
under S. 476, Cr.P. Code. {Agarmala, J,) Janak- 
DTJLARi Kuer V. Pabitri Prasad Sahi. 1943 P.W. 
N. 139. 

S.476 — Expediency of prosecution — Witness making 

false statement not calculated to receive credence hut with 
a view to appropriate to himself credibiluy as witness. 

Where in a petty case a person examined as a 
i witness makes a false statement with a view to appro- 
1 priate to himself certain amount of credibility, and such 
, a statement is only one of the type of routine statements 
made by almost every witness, not calculated to 
receive any credence, it is not expedient to order a 
prosecution on the loasis of such a statement. It 
cannot be said that the intetest of justice would be 
advanced by prosecuting the person making 
such a statement. {Sinha, J.) Batakrishna Pal 
V. Emperor. 221 I.C. 407=26 P.L.T. 216=12 
B.R. 131=11 Cut.L.T. 22=A.I.R. 1945 Pat 
295. 

— S. 476 — In relation to*^ — Warrant entrusted to 

constable for execution — Constable reporting at thana that 
arrested person was rescued — Police not submitting charge- 
sheet against rescuers — Case by one of them against constable 
under S. 2ii, L P. Code — Complaint, if necessary. 

A constable who was entrusted with the execution 
of a warrant issued by a trying Magistrate gave 
information at the thana that certain persons had 
rescued the arrested person and committed an offence 
under S. 225-B, I. P. Code. No charge-sheet was 
j submitted against them by the police as after investi- 
gation they came to the conclusion that the case was 
a doubtful one. One of those accused persons insti- 
tuted a case under S. 211, I. P. Code, against the, 
constable. 

Held, that as the offence was committed in a trans- 
action which arose out of the execution of the warrant, 
it was impossible to say that the offence was not 
committed in relation to those proceedings, and that, 
therefore, the Magistrate had no jurisdiction to take 
cognizance of the case without a complaint under 
S. 476, Cr. P. Code. {Henderson and Sen. JJ.) Ganga 
Prasad Singh v. Emperor. 194 I.C. 829=14 R.C. 
53=42 Cr.L.J. 626=45 C.W,N. 195=A.I.R. 
1941 Cal. 263. 
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S. 476 — Jurisdiction — Ojence committed before 

Special Judge — Jurisdiction of Sessions Judge to order 
prosecution after abolition of Special Court — Sessions Court 
— If same Court as or successor to Court of Special Judge. 

A Special Jucl^e functioning under the Special 
Criminal Courts Ordinance is not the same Court as 
the Court of the Sessions Judge for purposes of S. 476, 
Cr. P. Code. After the repeal of Ordinance (II of 
1942)5 Special Judges ceased to exist, and the Legis- 
lature did not make any provision in the Special 
Criminal Courts (Repeal) Ordinance, 1943, the 
effect that the Sessions Judge could be deemed to be 
a successor-in-ofiice to the Court of the Special 
Judge. Hence the Sessions Judge has no jurisdiction 
under S. 476, Cr. P. Code, to direct the filing of a 
complaint against a person in respect of an offence 
alleged to have been committed before the Court cf 
the Special Judge. {Agarwala andSinha,JJ.) Shree- 
KANT Pathak V. Emperor. 23 Pat. 701= 
219 I.C. 385 = 18 R.P. 129=46 CrL.J. 605=11 
B.R. 402=A.I.R. 1945 Pat. 64. 

Ss. 476 and 476-B — Jurisdiction — Use of forged 

document in rericw case transferred from Court of Sub^ 
ordinate Judge to that of Aaditional District Judge — 
Jurisdiction of District Judge to make complaint. j 

A suit instituted by the petitioner was heard and 
dismissed by C, an Additional Subordinate Judge. 
I'he petitioner then applied for review of the decree 
and notice was issued under order 47, R. 4, C. P. G. 
by C, while still an Additional Subordinate Judge. 
But before the review application was heard, C was 
appointed Additional District Judge, and the review 
case was thereupon transferred to his file as Additional 
District Judge. Certain documents alleged to have 
been forged were filed in that review case by a witness 
cited by the petitioner, and C ordered them to be 
kept with the record. Subsequently the application 
for review was dismissed and an appeal filed against 
the original decree to the High Court was also dis- t 
missed. An application was thereafter filed under ' 
S. 476, Cr. P. Code, in the Court of the Additional 
Subordinate Judge for a complaint to be made against 
the petitioner which was refused. But on appeal 
under S. 476-B, the District Judge directed a com- 
plaint to be made. ! 

Held, that as the review case was pending in the 
Court of the Additional District Judge from before 
the date when the documents were used and remained 1 
in his file from then onwards until the review case 
was disposed of, the Court of the Additional District | 
Judge was the proper Court to make a complaint I 
under S. 476, Cr. P. Code, and that neither the Court ' 
of the Subordinate Judge nor that of the District 
Judge had jurisdiction to pass an order under that 
section. (Lodge and Akram, JJ.) Hart Das Shaha ! 
V. Dulal Chakdra. I.L.R, (1942) 2 Cal. 456= 
205 I.C. 155=15 R.C. 597=44 Cr.L J. 332=A. 
I.R. 1943 Cal 103. 

S. 476 — Ltatureof applicafion-^-S. 250, if appli- 
cable. 

An application under S. 476, Gr. P. Code, is not a 
complaint, but is merely an application that a com- 
plaint be made. Therefore, S. 250, Cr. P. Code, 
has no applicability. {Blacker, J,). Abdul Hamid 
V. Ahmad Shah. 202 I.C. 724=44 P.L.R. 510 = 
43 Cr.L.J. 904=15 R.L. 170=A,I.R. 1943 Lah. 
26; 

^ 476. 476-A and 476-B — Hature of proceed- 
ir^s under — Civil Court acting under — If becomes a Criminal 
Cmrt-— Appeal, revision, law governing. 

There is nothing in the words of Ss. 195, 476, 
4f76-A or 476-B, Cr, P. Code, or in the combined 
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effect of the operation of these sections to warrati^ 
the view that a Civil or Revenue Court acting unHl 
S. 476 or S. 476-A or 476-B is thereby altered into f 
Gnmmal Court for purposes connected with such 
proceeding.^ Where a Civil or Revenue Court 
decides to institute or withhold a prosecution 
appeal is to the Civil or the Revenue Court as the 
case may be, and the revision, if any, therefrom to 
the High Court is also on the Civil Side under S. in 
G. P. Code and not under S. 439, Cr, P. Code. 

Bu and Ba U, JJ.) Daw Saw Khin v. Ko Shewr 
Hpar. 1941 Rang.L.R. 90 = 195 IC 444-u 

R. R. 49=42 Cr.L.J. 735=A.I.R. 1941 Ran. 
163. 

S. 476 — Pfotice to party — Desirability. 

Though notice does not seem to be insisted upon by 
the plain terms of S. 476, Gr. P. Code, it is neverthe- 
less highly desirable that such notice should be given 
(^Waliullah and Sinha, JJ.) Liaqat Husain v. Vinay 
Prakash. (1945) A.L.W. 327=1945 ACrC 
141=1945 O.W.N (H.C ) 280=1945 A.L J 45$ 
=1945 A.W.R. (H.C.) 272. 

S. 476 — Order under, based on the opinion of tk 

appellate Court — Validity. 

Where a suit decreed by the trial Court was dis« 
missed on appeal and the defendant applies to the 
trial Court for an order under S. 476, it is incumbent 
on the trial Court to judge the truth or falsity of the 
evidence uninfluenced by the opinion of the appellate 
Court, as the Court which makes the complaint 
should bring its own independent judgment to bear 
upon the facts of the case. (Myogi, J.) Asgaeau 
Mulla Ibrahimjee V. Emperor. I.L.R. (1942) 
Nag. 695=201 1 C. 170=15 R.N. 45=43 Cr.L. 
J. 649=1942 N.L.J. 257=A.I.R. 1942 Nag. 80. 

Ss. 476 and 94 — Powers of Civil Court consider* 

ing application under S. 476 — Recourse to S. 94, if per* 
mitted. 

A Civil Court does not cease to be a Civil Court 
when it is considering an application made to it under 

S. 476, Cr. P. Code. Hence it cannot have recourse 
to S. 94, Cr. P. Code, in such proceedings and the 
parties should not be compelled against their will to 
submit to examination or to produce documents^ 
{Grner,J.) Bishambardas &. Mukta Kalka. I.L.R. 
(1942) Nag. 667=200 I.C. 68=14 R.N. 317= 
1942 N.L.J. 188=A.I.R. 1942 Nag. 73. 

S. 476 — Power of Court to detain person concend 

in custody or grant him hail — When accrues. 

The power to detain the person concerned in 
custody or to put him on bail under S. 476, Cr. P. 
Code, by the complainant Court only accrues to^ the 
Court when it has recorded its finding and decided 
to make a complaint and not earlier. If he is detained 
in custody at an earlier stage, an order directing 
him to be released may be made under S. 491, Cr. 
P. Code. {Blacker, J. ) Mahomed Khan v. Bmperor. 
215 I.C. 58=45 Cr.LJ. 768=17 R.L. 87=46 P. 
L.R. 188=A.I.R. 1944 Lah, 328. 

S 476 — Preliminary enquiry — Absence of—Legd* 


ity of proceedings. 

Under S. 476, Cr. F, Code, the Court need not 
order a preliminary enquiry if it does not think it 
necessary to do so. Proceedings under that section 
without such enquiry are not, therefore, illegal 
{Toung, C.J. and Sale, J.) Mahomed Tahir J. 
Emperor. I.L.R (1940) Lah, 669=193 I.C. ITf 
=13 R.L. 443=42 Cr.L.J. 351=1941 Comp. C. 
201=A.I.R. 1941 Lah. 52. 

Ss. 476 and 476-B — Refiisal to prosecuter— 


Interference by High Court if and when justinoch 
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CR. P. CODE (1898), S. 476-B. CR. P. CODE (1898), S. 476-B. 

119=16 R.S. 82=45 Cr.L.J. 76=A.I.R. 1943 S. 476-B — Order dismissing application ■ 

Sind 157. . default— Appealability. Jawala Parshad v. 

S. 476-B — Cojistruction — Appeal against com- Parshad. [See Q.D. 1936-40, Vol. I, Col. *00^ i 

plaint'' — Appeal filed along with certified copy of order 192 I.C. 863—13 R.L, 423=42 Cr L. J. 

finding that complaint should be made — If proper and valid S. 476-B — Order of Munsiff in U*. P. ’unda 

— Certified copy of complaint not filed — Summary dismissal S. 476 — Forum of appeal. 

of appeal— If justified. Ordinarily, in the U.P. under S. 21 (2) of Bengal 

S. 476'B no dou])t, contemplates an appeal against Agra and Assam Civil Courts Act, appeals from the 
the complaint which is directed to be filed. But the judgments of Munsiffs lie to the Court of the District 

section is not happily worded, because it is clear Judge. Hence an appeal under S. 476-B, Cr. P. Code 

that an appeal must be in reality against the order against an order of a Munsiff under S. 476 lies onlv 
finding that a complaint should be made and net to District Judge’s Court to which the Court of the 
against the complaint Itself ; it will be only in the said Munsiff is subordinate. A civil Judge cannot entertain 
order that reasons for the making of the complaint such an ^appeal even though such appeals are filed 
would be given. S. 419, Cr. P. Code, only refers to before him by virtue of a local order. {Torke J\ 
copies of judgment, or order appealed against, and Raghunath Tewari v. Ram Palak Singh. i943 
a complaint cannot be said to be a judgment or order. A.L. W. 488=1943 A.Cr.C. 128. 

A complaint under S. 476 follows as the result of the S. 476-B — Order of Revenue Court under- 

order. An appeal under S. 476-B, generally speaking, If revisable under S. 439, Cr. P. Code, or S. irt; 
must, in the nature of the proceedings, lie not against j O. P. Code, See (i) C. P. Code, S. i 15 and Cr. p* 
the complaint, but against the order finding that a Code, S. 476-B and (2 ' Cr. P. Code, Ss. 430 
complaint should be made. While an appellate 476-B. 1943 O.W N. 176. 

Court dealing with an appeal under S. 476-B, Cr. P. S. 476-B — Order of Sub-Judge in proceedim 

Code, might say that it is desirable that a copy of the under Guardians and Wards Act — Appeal — Forum, 
complaint also should be before it and not merely a 1 An appeal from an order made by a Subordinate 
copy of the order, or might even direct a certified I Judge under S. 476, Cr. P. Code, arising frem pro 
copy of the complaint to be produced before it would ceedings under the Guardians and Wards Act, lieg 
deal with the appeal ; it is not justified in dismissing to the District Court and not to the Chief Court 
an appeal summarily on the ground that only a copy Although appeals under S. 47 of that Act from ordere 
of the order, and not a copy of the complaint, has passed by him lie not to the District Court but to the 
been filed along with the appeal, without giving the Chief Court, the Court to which appeals ordinarily 
appellant an opportunity to produce a copy of the lie from appealable decrees passed by him is not the 
complaint. According to the proper constniction Chief Court, but the District Court. (Davies^CJ.aii 
of S. 476 B, an appeal against the complaint itself Weston, J.) Dipomal Murjimal v. Emperor. I.L, 
necessarily includes an appeal against the order ]R (1942 ) Kar. 64=200 l!C. 814=15 R.S, 5=43 
finding that a complaint should be made — the order Cr.L.J. 720=A.I.R. 1942 Sind 98. 

and the complaint made in pursuance thereof being S. 476- B — Powers of appellate Court— Jurisik’^ 

for the purpose of appeal, part of one and the same tion to remand case iirecting Court of first instance to fit 
thing. {Davis, C.J, and Weston, J.) Chabai.das complaint, 

V. Emperor. I.L.jR. (1942) Kar. 371=206 I.C. S. 476-B, Cr. P. Code, in express terms empowers- 
437=15 R.S. 177=44 Cr.L.J 521=A.I.R. 1943 the appellate Court either to direct withdrawal of 
Sind 96. the complaint (which has been made by the lower 

476-B — Costs — Power of Court to award. Court under S. 476) or to make a complaint which 

Proceedings under S. 476, Cr. Code, and the the lower Court might have made under that section 
connected sections, whether they originate in a Civil (where the lower Court has refused or omitted to dn 
or Criminal or Revenue Court, are criminal pro- so.) Reading Ss. 476 and 476-B, together it is evi* 
ceedings. Consequently, a Court acting under S. 476-B dent that the law requires the Court deciding to lay 
has no jurisdiction to award costs. [Blacker, J.). a complaint to mak*e the complaint itself. Hence 
Abdul Hamid v, Ahmad Shah. 202 I.C. 724=44 in an appeal under S. 476-B, Cr. P. Code, the appellate 
P.L.R. 510=43 Cr.L.J. 904=15 R.L. 170= Court has no jurisdiction to remand the case directing 
A.I.R. 1943 Lah, 26. _ the Court of first instance to file a complaint, but must 

S 476-B — Discretion of appellate Court — Exercise do so itself. [Mya Bu, J.) Babu Ramniranjan a, 

of— Interference in revision by High Court. Muk Nath Singh. 194 1' Ran g.LR. 764=199 LC. 

In an appeal under S. 476-B, Cr. P. Code, the Court 613=14 R.R. 274=43 Cr.L.J. 569=A.I.R. 1942 
-has a discretion to allow cr reject the appeal, to Rang. 64 (1). 

file a complaint where the lower Court has refused S. 476-B — Power of appellate Court to take 

^ do so, to mthdraw a complaint where the lower dence. 

An appellate Court in dealing with an appe^ 
under S. 476-B, Cr. P. Code, can take evidence if it 
wishes to, (Dig by, J.) Thunnudeo Raghvi h* 
Baladeo Raghvdfo. I.L.R. (1945) Nag. 438:^ 
220 I.C. 446=46 Cr.L.J. 766=1944 N.L.J. 42| 
A.I.R 1944 Na^j. 359. 

Ss. 476 B and 195 (1) (a) and (3)- 

Refusal to make complaint in respect of ofience under S,. 182^ . 
L P, Code — Appeal — Forum. 

Where a Magistrate refuses to make a complamt 
in respect of an offence under S. 182, L P. Code, an 
appeal from that order lies to the District Magistral^ 
and not to the Sessions Judge. (Agarwat, 
Chandrakumar Dikshtt V. Ramesh Chandra, 

I.C. 664=1941 A.W.R. (CC.) 313=1941 A.Cf- 


Liourt nas curectea a complaint tc be tiled. The 
-High Court, sitting in revision, will not ordinarily 
interfere with the discretion so exercised by the appel- 
late Clourt unless the High Court is satisfied that the 
discretion has not been judicially exercised. {I.obo 
and Sulaiman, JJ.) Nabibakhsh Shah v. Emperor 
I.LR (1944) Kar. 7=215 I.C 149=17 R S 41 
=45 Cr L. J. 813=A.I.R. 1944 Sind 170. * 
S 476-B~Jurisdiction — Order by Subordi- 
nate Judge refusing to file complaint of offence in 

course of execution proceedings — ^Appeal — Forum 

District Judge transferring appeal for disposal to 
Additional District Judge—Complaint bv latter— 
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C. 241=1941 O.L.R. 734=1941 O.W.N, 1130= 
1941 O.A. 822=14 R.O. 250=43 Cr.LJ. 50=A. 
I.R. 1942 Oudh 50. 

S. 476-B — Rig/ii of appeal — Court issuing notice 

to witness suo motu — Order subsequently declining to 
take action — If appealable. 

If a Magistrate in calling on a witness to show 
cause why he should not be prosecuted for perjury, 
acts suo motu and not on an application made by a 
party, the latter has no right of appeal against the 
order of the Magistrate subsequently declining to 
tabe action against the witness under S. 476-B, 
Cr. P. Code. {Shearer, J.) StTA Ram v. Brtj Behari. 
195 I.C. 580=7 B.R. 944=14 R.P. 149=1941 
P.W.N. 623=23 Pat.L.T. 210=42 CrX J. 757 
=AI.R. 1941 Pat. 591. 

S. 476 B — Scope — If exhaustive — Revision 

against order under S. 476 — Powers of High Court. 
See Cr. P, Code, S. 439. I.L.R. ( 1941 ) Kar. 
422, 

S. 476-B — Subordinate Court — Order for prose- 
cution by single Judge of High Court hearing civil revision j 
petition from decree in Small Cause suit — Appeal to Division j 
Bench — Competency — Letters Patent {Madras) CL 15 — 1 
Provincial Small Cause Courts Act, S. 25 — Powers of High 
Court. 

In an application under S. 25 of the Provincial 
Small Cause Courts Act to revise a decree dismissing 
a suit, a single Judge of the High Court who heard 
the application, took a different view of the evidence, 
and held that a receipt which the lower Court found 
to be genuine, was a fo gery, and granted an appli- 
cation under S. 476. Cr.P. Code, directing the prose- 
cution of a party. The latter appealed under Cl. 15 
of the I-etters Patent. 

Held, (i) that the order was a ‘‘judgment” 
within the meaning of Cl. 15 of the Letters Patent and 
was appealable and the single judge who passed the 
order constituted the subordinate Court referred to 
in S. 476 B, Cr. P. Code, and the appeal lay to the 
Division Bench ; (2) that under S. 25 of the Pro- 
vincial Small Cause Courts Act, the High Court had 
no power to review evidence as a Court of appeal, and 
the single judge had therefore no right to interfere 
with the finding of the trial Court as to the genuine- 
ness of the receipt and the order for prosecution 
based on such interference was therefore unsustain- 
able. {Leach, C.J. and Lakshman Rao,J.) Doraiswami 
Nadar 7A SrvANUPANDTA Nadar. I.L.R. (1944) 
Mad. 643=212 I.C, 39=16 R.M. 562=1944 M. 
W.N. 26=57 L.W. 168=45 Cr.L.J. 464=AJ. 
R. 1944 Mad. 181=a943 2 M.L J, 668. 

480 — Procedure — Offence under S. 228, I.P. 

Code — Magistrate hearing evidence and postponing 

sentence to subse-mnt day —Legality. 

The power given to a Court under S, 480, Cr.P. 
Code, is a special power to deal with a case of insult 
offered to the Court in its presence. The Court is not 
bound to hear any evidence. It can rely on its own 
opinion of what happened, and can detain the offender 
in custody, take congnizance of the offence and 
sentence the offender. But all this must be done 
before the rising of the Court, i.e., on the same day. 
There is no power in the Magistrate to hear the evi- 
dence and postpone sentence until a later day. He 
acts illegally if he acts upon a subsequent day. 
{Beaumont, C.J. and Sen, J.) Emperor v. Shankar 
Krishnaji. 201 I.C. 606=15 R.B. 120=43 Cr. 
LJ 769=44 Bom.L.R. 439=A.I.R. 1942 Bom. 
206 fl). 

Ss. 486 and 413 — Sentence of fine not exceeding 

Rs, 50 by First Class Magistrate under S. 480 — Appeal. 
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The provisions of S. 413, Cr.P. Code, apply to an 
appeal provided for under S. 486 (i), Cr.P. Code, in 
view of the provisions of sub-S. (2) of the latter 
section. Consequently, a person sentenced by a- 
first class Magistrate under S. 480, Cr.P. Code, to pay 
a fine not exceeding rupees fifty has no right of 
appeal. {Edgley and Roxburgh, JJ.) Bawani Mohan 
JOARDAR V. Emperor. I.L.R. ' 1944) 1 Cal. 31 
=215 I.C. 132=17 R.C. 94=46 Cr.L.J. 17=A. 

I. R. 1944 Cal. 382. 

S. 488— Mjiintenance. 

Abandoned mistress. 

Amount of maintenance. 

Burden of proof. 

Child. 

Compromise as to maintenance. 

Date from which maintenance to be- 
awarded. 

Enforcement of order. 

Jurisdiction. 

Just Ccuse. 

Marumakkathayee wife. 

Neglect or refusal to maintain. 

Offer to maintain. 

Order directing husband to provide house. 

Order for maintenance of wife. 

Parties. 

Power of Magistrate. 

Procedure. 

Property set apart for maintenance. 

W ife s application for maintenance. 

Wife's claim for maintenance. 

S. 488 (3) — “Sufficient caus^-”. 

S. 488 (4) — Applicability “Sufficient rea- 
son". 

S. 488 t5) — Cancellation of order. 

S. 488 (61 — Scope. 

S. 488 (7)— Costs of revision application.. 
Abandoned mistress. 

S. 488 — Abandoned mistress — Order for main->^ 

tenance — Legality, 

S. 488, Cr.P. Code, only applies to an abandoned 
wife and not an abandoned mistress who is not a law- 
fully wedded wife ; no order for maintenance can 
therefore be passed in her favour under S. 488 , how- 
ever faithful she may have been to the person from 
whom maintenance is claimed and however badly she 
may have been treated by him. (Davis C.J. and 
Weston, J.) Emperor 0 . Ganeshibai. I.L.R. (1943) 
Kar. 102=208 I.C. 439=16 R S. 78=44 Cr.L. 

J. 787=A.I.R. mz Sind 156. 

Amount of maintenance. 

S. 488 — Amount of maintenance — Expenses of 

medical attention to invalid wife — Award of. 

In the case of wife who is an invalid and requires 
medical attention, the expense of a reasonable amount 
of medical attention appropriate to her status in 
life are within the meaning of the word “ maintenance” 
as used in S. 488, Cr. P. Code. {Byers, J.) Rama- 
NAPHAN Chettiar V. Alemelu Achi. 206 I.C. 462=5 
16 R.M 1=56 LW. 157=1943 M.W N. 150= 
44 Cr.L.J. 522=A J.R. 1943 Mad. 342=(1943) 
1 M.L.J. 230. 

i S. 488 — Amount of maintenance — Wife, if entitled 

to allowance greater than her needs for food, clothes and 
lodging, 

^ Whatever may be the rights of a wife under the 
civil law, she is not entitled to a maintenance allow- 
ance under the summary procedure provided for 
under S. 488 , Cr.P. Code, greater than her bare need& 
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for food, clothes and lodging. {Blacker, J.) Maho- 
med Ali Mr. S arena Begum. 45 Cr.L.J. 254 
=211 I.C. 77=16 R.L. 193=A.I.R. 1944 Lah. 
-392. 

Burden of proof. 

'S. 488 — Burden of proof — Claim by mother of 

illegitimate child against putative father — Onus of proof 
of parentage — Statement of mother — Value of without 
corroboration. 

In a claim by a woman for maintenance of an illegiti- 
mate child against its putative father, it is not for the 
opposite party to prove that he was not the father of 
the illegitimate child. Tt is for the applicant to show 
that the child was the child of the opposite party 
against whom the claim is made, before the latter can 
'be called upon to disprove it. It is prima facie im- 
proper to accept without corroboration the mere 
statement on oath of the mother who asserts that the 
respondent to whom she is not married is the father 
•of her child. {Dhavle, J.) Prasad Garebi v. Mst. 
Kesari. 192 I.C. 893=7 B.R. 501=42 Cr.LJ. 
347=13 R.P. 557=1941 P.W.N. 94=22 Pat.L. 
T. 273=A.I.R. 1941 Pat. 444. 

Child. 

-S. 488 — Child — Right to maintenance — Arnount 


< — If to cover cost of education — Bare maintenance — If 
sufficient. 

Maintenance under S. 488, Gr.P. Code, does not 
mean a bare maintenance, but also includes the cost 
of education of a child. The amount paid by a 
father to his child under the section should cover at 
least the cost of education sufficient for the child, so 
•soon as he is old enough to earn his living and to 
maintain himself. {Davis, C.J. and Weston, J.) 
Tekghand Kai.avantibat. I.L.R. (1941) Kar. 
•417=197 I.C. 849=14 R.S. 130=43 Cr.L.J. 290 
=AJ.R. 1941 Sind 214. 

J- S, 488 — Child — Right to maintenance — Burden of 

proof — Finding of neglect or refusal to maintain- 
jhfecessity. 

Under S. 488, Cr.P. Code, a Magistrate has no | 
jurisdiction to pass an order against a father for main- ! 
tenance of his children unless neglect or refusal to 
maintain his children is brought home to him, and 
unless the Magistrate finds such neglect or refusal on 
-the evidence. {Dhavle, J.) Prasad Gareri v. Mst. 
Kesari. 192 I.C. 893-22 Pat L.T. 273=7 B 
JR 501=42 Cr.L.J. 347=13 R.P. 567=1941 P. 
W.N. 94=A.I,R. 1941 Pat. 444. 

S. 488 — Child — Right to mainteance — Child living 

with unchaste wife — Right to order for maintenance. 

A wife living an adulterous life would not be entitled 
to maintenance from her husband iunderS. 488, Gr.P. 
Oode, but a child living with the wife, admitted to be 
the child by the husband, cannot be denied mainten- 
.ance and the wife though leading an unchaste life, 
would be entitled to the costs of maintenace of the 
•diild living; with her till the husband in due process of 
Jaw is able to obtain custody of his child. {Ruppu-- 
swami Ayyar, J.) Muniammal v. Venkataramana 
•Chari. I.L.R. (1944) Mad. 382=210 I.C 375= 
16 R.M.467 (11=45 Cr.L.J. 266=56 L.W. 496 
<2)=1943 M. W.N. 584=A J.R. 1943 Mad. 768 
=(1943) 2 M.L.J. 318. 

S, 488 — Child — Right to maintenance — Husband 

wife Iming apart — Children living wiith wife — 
.Father declining to maintain them when living with wife 
and offering to maintain them, if they live with him or under 
Ms edre^-^Power to make order. 

Wtoe a husband and wife are living apart and the 
with the wife, the magistrate 
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has power under S. 488, Gr.P. Code, to make an order 
for the mainteance of the children, although the father 
only refuses to maintain them whilst they are with the 
wife and offers to maintain them if they live with him 
or with somebody of whom he approves. The object 
of S. 488, Cr.P. Code, is to avoid vagrancy byprovid* 
ing that a magistrate may up to a limited extent see 
that a wife and children are maintained by a husband 
or father able to maintain them. The magistrate 
must, however, take the facts as he finds them. If in 
fact the children are living with the wife and if in 
fact the father is refusing or neglecting to maintian 
them where they are living, the magistrate has juris- 
diction to make an order. If the father’s case is that 
the children ought not to be living with the wife 
but ought to be living with him or under his direction* 
he must take proper proceedings in the Civil Court to 
get the children removed from the custody of the 
wife. The fact that such proceedings may involve 
expense which a father is unable or unwilling to bear 
cannot deprive the magistrate of the right to exercise 
his powers under S, 488. {Beaumont, C,J. and Sen, J.) 
Ebrahim Mahomed v. Khurshsdbai Ebrahim. 
195 I.C. 232=42 Cr.LJ. 639=14 R.B. 30=43 
Bom.L.R. 515=A.I.R. 1941 Bom. 267. 

•S. 488 — Chitd — Right to maintenance — Husband and 


wife living apart — Wife retaining custody of child—^Applm 
tion for maintenance from husband — Competency — Pisa tkd 
father is entitled to custody of child — If open. 

Where a husband and wife have separated under an 
agreement by which the husband gives the wife land 
yielding income for her mainteance and undertakes to 
maintain their child, as long as the child remains with 
the mother, the latter is entitled to receive from the 
husband sufficient funds to maintain the child and to 
institute proceedings under S. 488, Cr. P. Code, 
against the husband for that purpose. ^ It would be 
improper for the Court to refuse maintenance for 
the child merely because it is of opinion that the mother 
has no right to the custody of the child. It is for the 
husband (father) to institute proceedings to obtain 
custody of the child if he has a right to it, (Horwill, J.) 
Krishtappaz;. Premaleelamani. 203 I.C. 615=: 
1942 M.sV.N. 582=44 Cr.L.J. 125=15 R.M. 
691=55 LW. 568=A.I.R. 1942 Mad. 705= 
(1943) 1 M.L.J. 120. 

S. 488 — Child — Right to maintenance — Major 


child — “Inability to maintain himself” — Burden of 
proof. Mahomed Yar v. Ali Mahomed. [See Q.D. 
1936-40, VoL. I, Col. 3340] 193 I.C. 548=14 R. 
L. 463=42 Cr.L.J. 439=A.I.R. 1941 Lah 92. 

S. 488 ---Child — Right to maintenance — Major child 


unable to maintain himself or herself . 

If a child is unable to maintain himself or herself, 
though not a minor, there is a right of maintenance 
under vS. 488, Gr.P.' Code, The age of the child is 
immaterial. The section does not limit the right of 
maintenance to minors. {Lakshmana Rao, J. ) Kanni^ 
Naidu V. Rajammal. 196 I.C. 16=1941 M.W. 
N. 479 (1)=42 Cr.LJ. 838=14 R.M. 360=A.I 
R. 1941 Mad. 685. 

^S. 438 — Child — Right to maintenance — Majot 

child unable to maintain itself. 

There is no justification for holding that S. 488, Cr.. 
P. Code, is confined to children who are under the age 
of minority. The word * * child ’ ^ is used with referent 
to parentage that is to the father, and there is no qu^- 
fication as to age. The only qualification is that tM 
child must be unable to maintain itself. {Beaumont} 
y, and Wassoodew, J.) Shaikh Ahmed Shaikh 
l^HOMED V, Bai Fatma. I.L.R. (1943J 
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38=205 I.C. 157=15 R B. 348=44 Cr.L.J. 334 
=44 Bom.L.R. 919=A.I.R. 1943 Bom. 48. 
Compromise. 

S. 488 — Compromise as to maintenance — 

limits to the power of Court to pass or enforce 
■order. Ma Khin Yi v , Edward Khin Maung. [See Q. 
33. 1936-40, Vol. I, Col. 2862]. 192 I.C. 640=13 R. 
R, 194=42 Cr.L.J. 3i2=A.I.R. 1941 Rang. 46. 

S. ASZ— Compromise between parties — Procedure, 

A criminal Court is not a Court which can enforce a 
•compromise of a civil nature which is made by parties 
appearing before it. When a compromise is made 
by the parties to an application under S. 488, Gr.P. 
Code, then that compromise can only be enforced by 
a civil Court and the correct procedure for the Magis- 
trate is on the making of the compromise to dismiss 
the application for maintenance on the basis that the 
husband no longer refuses to maintain the wife. 
{Almond) J,C>) Shahbaz v , Mt. Amirzadgai. A.I. I 
R. 1945 Pesh. 20. ! 

S. 488 — Compromise — Order based on — Enforce- I 

•ment, i 

Per Bartl^, J, — ^An order lawfully made by a Magjis- i 
trate under S. 488, Cr.P, Code, whether on compromise | 
or otherwise, must be deemed to be enforceable in the 
manner provid ed by sub-S. (3) of that section. {Derby- 
shire) 0,7. and Bartley ^ J.) Debjani Biswas v, 
Rasik Lal. 196 I.C. 527=14 R. C. 259=42 Cr. 
LJ. 894=45 C.W.N. 765=A.I.R. 1941 Cal. 558. 

—— S. 488 — Compromise petition — Proper form of order. 

Per Derbyshire^ C. J, — If the parties to a proceeding 
under S. 488, Gr.P. Code, present a petition of compro- 
mise by which they agree to the payment of a certain 
sum of money for mainteance and pray for an order in 
terms thereof, the proper procedure for the Magistrate 
to adopt is to make an order in these words : — ‘ ‘Petition 
(Of compromise filed. Order in terms of compromise.” 
Then the provisions of S. 488 (3), Gr.P. Code can be 
invoked in order to secure the carrying out of what the 
parties had agreed to. {Derbyshire, C.J. and Bartley, J.) 
Debtani Biswas v . Rasik Lal. 196 I.C. 527=14 
li.C. 259=42 Cr.L.J. 894=45 C.W.N. 765=A. 
I.R. 1941 CaL 558. 

J>ate from which Maintenance to be awarded. 

S, 488 — Date from which maintenance to be 

awarded — Opposite party behaving badly. Hemibai 
y. Kundibai. Q,.D. 1936-40, Vol. I, Col. 3340.] 
I.L.R. (1941) Kar. 58=192 I.C. 340=13 R.S. 
188=42 Cr.L.J. 278. 

Enforcement of order. 

— — -~S. 488 — Enforcement of order — Death of husband 
— Wife, if can recover arrears from his estate. 

An order under S. 488, Gr.P. Code, abates when 
the husband dies and a wife whose maintenance has 
'been fixed under that section cannot recover her 
.arr^rs from the estate of her deceased husband. 
{Almond, J.C, and Mir Ahmad, J.) Hari singh v. 
<julabDevi. 211 I.C. 425=16 R, Pesh. 72= 
45 Cr.L.J. 399=A.I.R. 1944 Pesh. 6. 

Ss. 488 and 386 — Enforcement of order — Order 

.attaching immoveable property — Legality, 

An order attaching immoveable property in 
•proceedings under S. 488, Gr.P. Code, is illegal. 
The amount due in such cases can be realized in the 
•same manner as fines and S. 386, Gr.P. Code, shows 
•that if immoveable property is to be attached, the 
warrant of sale has to be sent to the Collector. 
{Blade, J.) Labh Singh v. Mr. Punjab Kaur. 14 
.R. C. 179=43 Cr.L J, 61=196 I.C. 691=A.I.R. 
1941 Lah. 360. 
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Ss. 488 (3) and 490 — Enforcement of order — 

Proper procedure — Proper term of imprisonement'--Costs 
recovery — Procedure. 

Where after an order for the payment of 
maintenance has been made if it is not 
complied with or if there is a refusal to pay 
it, the Magistrate cannot straightaway order 
the defaulter to be committed to jail. The first 
thing that must be done is to issue a distress warrant 
and it is only for the whole or part of each month’s 
allowance that reamins unpaid after the execution of the 
warrant that imprisonment may be awarded. 
A man cannot be sentenced to imprisonment a second 
time for default in respect of the same identical arrears. 
The only method pro-vided for the recoveiy of costs 
awarded is by distress warrant. An application for 
enforcementor execution may be made to any Magis- 
trate in a place where the person against whom the 
order is made is. It is not necessary that the Magis- 
trate should be of the categories mentioned in S. 488 
or have the powers prescribed therein. {Mosely, J.) 
Maung Tun Zan v. Ma Myaing. 196 I.C. 563= 
1941 Rang.L.R. 403=14 R.R. 93=43 Cr. L J. 
30=A.I.R. 1941 Rang. 247. 

Jurisdiction. 

S. 488 — Jurisdiction — General rule — Casual visit, 

if can confer jurisdiction on the Court of the place. 

The general rule as to jurisdiction in regard to appli- 
cations under S. 488, Cr.P. Code, is, that such an 
application can only be entertained at tha place where 
husband and wife last resided together and this rule 
has been modified to the extent that it has been held 
possible for a husband to have more than one resi- 
dence for the purposes of S. 488. But a casual visit 
by the husband to a place cannot confer jurisdiction 
on the Court of that place to entertain such an 
application. (Grille, J.) Emperor v, Shambal 
I.L.R. (1941) Nag. 262=192 I.C. 5=42 Cr.L.J. 
647=14 R.N. 33=1941 N.L.J. 199=A.I.R. 
1941 Nag. 175. 

S. 488 {^^--Jurisdiction — Person employed in one 

place paying causal visit to another place and staying there 
during visit — If “ resides ” at latter place. 

Where a person employed in Bangalore in the 
Mysore State pays a casual visit to Trichinopoly in 
British India in order to see his relatives there and 
intends to go^ to Bangalore again, it cannot be said 
that he ‘‘resides” at Trichinopoly during his stay 
there for purposes of S. 488 (8), Cr.P. Code. His 
residence for purposes of S. 488 (8) is Bangalore and 
not Trichinopoly.^ Hence a Magsitrate at Trichino- 
poly has no jurisdiction to entertain a petition by his 
wife for maintenance under S. 488, Cr.P. Code. 
Meaning of “Reside” explained. {Horwill, J.) 
Balakrishna Naidu Sakuntala Bai. 208 I.C 
192=16 R.M. 225=44 Cr.L.J. 741=55 L.w’ 
306=1942 M.W.N. 369=A.I.R. 1942 Mad. 666 
=(1942) 2 M.L.J. 134. 

S. 488 (8)— Jurisdiction — “Where he last 

resided with his wife ” — Interpretation. Charan 
Das V, Surasti Bai. [See Q..D. 1936-40, Vol. T, Col. 
2875]- I-L.R. (1940) Lah. 755=191 I.C. 203 
=13 R.L. 287=42 Cr.L.J. 105. 

S. 488 — “Just cause ” — Wife suffereing from 

common and curable disease. Hemibai v, Kundi- 
BAi. [See Q,.D. 1936-4O5 Vol. I, Col. 3340.]. I.L.R. 
(1941) Kar. 58=192 I.C. 340=:13 R.S. 188=42 
Cr.L. J. 278. 

S. 488 — Marumdkkatkayee wife — Application 

against husband for mainteance of herself and child—* 
Marriage before Marumakkathayam Act not dissolved—* 
If legal — Bight to mainteance. 
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When there is a legal marriage between maru- 
makkathyees which was not dissolved before the 
Marumakkathyam Act came into force, that must be 
deemed to be a legal marriage. If in such a case it is 
found that the income of the tavazhi properties of 
tlie wife is very little, her infant son as well as herself 
are entitled to maintenance from the father. 
(Lakshmana Rao, J.) Lakshmi Amma v. Krishna 
Kurup. 1941 M.W.N. 674=54 L.W. 3S7 (1)= 
AJ.R. 1941 Mad. 940 (2)=(1941) 2 M. L. J. 
254. 

S. 488 — Neglect or refusal to maintain — Need for 

proof. 

An order under S. 488 (i), Cr.P. Code, cannot be 
made unless it is proved that the husband neglects or 
refuses to maintain his wife or child as the case may 
be. A wife refusing without any sufHcient reason to 
live with her husband is not at all entitled to receive 
any allowance under this section. [Din Mahomed 
and Blacker^ JJ.) Rosiian Bang v. Azim. 205 I. 

C. 637=15 R.L. 301=44 Cr.LJ. 425=45 P.L. 
R. 18=A.I.R. 1943 Lah. 59. 

S.488 — Neglect or refusal to maintain — 

Wife leaving husband Giving to want of cordiality 
with husband's parents— Husband taking second 
wife after waiting for several years and ajier 
refusalofwife to join him— Right of wife to 
maintenance. 

Where there has been no cruelty or neglect 
on the part of a husoand towards his wife, and 
the wife leaves her husband’s house not because 
of any ill-treatment by the husband but owing to 
incumpalibility of temp^'rament and want of 
cordiality with the husband’s parents, she is not 
entitled to an order of maintenance against her 
husband under S. 488, Cr. P. Code, when she 
refuses to go and live with him in spite of his 
offer to take her back. Xhe mere fact that the 
husband has taken a second wife after waiting 
for several years and after the first wife refused 
to join him, cannot be said to amount to cruelty. 
{Kuppuswami Ayyar, J.) Pullamma v. That a- 
XINGAm. 217 r.C. 135=17 R.M. 292=46 Cr.I.. 
J. 248=1944 M.W.N 598=57 L.W 492=A.I. 
R. 1945 Mad 44=(1944) 2 M.L.J. 223. 

S. 488 — Offer to maintain — Husband 

having venereal disease — M'^ife living away^Ap- 
pUcation for maintenance— Husband offering to 
take wife and to live with her — If ground for 
refusing maintenance. 

It is cruel on the part of a husband who has 
venereal lisease to insist upon his wife sharing 
bed with him, and a petition by her for mainten- 
ance against her husband from whom she is 
living apart cannot be dismissed on the ground 
that she ref uses the husband's offer to take her 
and to live with her. She has sufficient justifica- 
tion for refusing to live with her husband who 
has venereal disease, (Kuppuswami AvyarH.) 
Seixami^at, In re. 209 I C. 423=16 R M 372 
=56 L.W. 413 (1)=1943 M.W.N. 632=45 Cr 
L.J^91=A.I.R. 1943 Mad. 647=(1943) 2 M.l! 

S. Offer to maintain wife — Order for 

maintenance — If proper. 

Where a wife expressed her willingness to live 
with her husband in her application for mainten- 
ance ind the husband offers to keep her with him, 
wife at that stage refuses to live with 
'Iptymaihtenance is not justified. 

^ Shambai. IJL.R. 
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(1941) Nag. 262=195 I C. 5=42 CrT t 

14 R.N. 33=1941 N.L.J. 199=A.I.R.y4;= 

I^ehZuty!^" 

The only order that can be made bva 
trate under S. 48S (I), Cr. P. Code, is thefe 
of a cash raamtenance for the wife or child « K 
case may be and no other order. The Cis t± 

15 not empowered to order the hushand lo om 

vide a house for his wife. (Din MahoinJmA 
Piflcfecr. 7/.)- Roshan Band v. A7m 205 Tr^ 
637=15 R.L. 301=44 Cr.L.J. 42& PL^ 
18=A.I.R. 1943 Lah, 59. PX,R. 

maintenance of wife^ 
^ubsequently-^Effect^ 


“S. 488 — Order for 
Parties living together 
Orders — If inoperative. 

Where, subseQuent to the passing of an order 
for maintenance in favour of the wife against the 
husband, the hu.sband and wife happen to liV 
together as husband and wife, the order must be 
regarded as having become inffective and inooera^ 
tive. In such a case the question whether in fact 
they lived as husband and wife after the order 
for maintenance should be considered and decid- 
ed. (K'uppuswami Ayyar, J.) Munuswami 
FtLLAIz;. Doraikannu Ammal. 58 L W STfl- 
1945 M.W.N. 691=(1945) 2 M.L.J, 408. ^ 

~S. 488— Parties — Claim by wife— Husband 
member of joint Hindu family — Husband’s- 
father If can be made party. Hemibai v 
Kundibai. \SeP Q. D. 1936-40, Vox I, C0L334li 
I.L.R (1941) Kar. 58=192 I.C. 340=13 Rs! 
188=42 Cr.L.J. 278. 


S. ASS— Power of Magistrate— If dism* 

Uonary — Nature and object of remedy under sec^ 
tion — Substantial issues^ of civil law raised 
between parties— Private income of wife suffici- 
ent to keep her from starvation— Order granting’ 
her maintenance — Legality. 

The power of a Magistrate to make an order 
under S. 488, Cr.P. Code, is discretionary and the 
Magistrate is not bound to make an order b 
favour of the wife under the first sub-section, 
even if the husband could not establish any of the 
defences indicated by the fourth sub-section. 
S. 488 provides only a speedy remedy against 
starvation for a deserted wife or child, and itis 
only a summary procedure which does not cover 
entirely the same ground as the civil Habihty ofa 
husband or father under his personal lawto 
maintain his wife or child and when substantia! 
issues of civil law are raised between the parties 
their remedy lies onl> in the Civil Courts. A 
magistrate will, therefore, be making a wrong 
and improper use of his discretion if he passes aa 
order for maintenance in favour of a, wife some? 
what lightly deciding a question of the personal 
law of the parties, when the wife has a private^ 
income of her own which is, though far from 
princely sufficient to keep her from starvation. 
{Blacker, /,) Mahomfd Ali v. Mt, Saktna 
Begam. 211 I.C. 77=45 Cr.L.J. 254=16 R.L- 
193=A.I.R. 1944 Lah. 392. 

S. 488 — Procedure — ^Jurisdiction of Magis^ 

trate— Order directing attachment of movablcs- 
of husband’s joint Hindu family— L^ality* 
Hemibai Kundibai. f Q. D 19^6-40. 
t Col 3341.1 I.L.R. (1941) Kar. 58=19? 
340=13 R.S. 188=42 Cr.L.J. 278. r 
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‘S. 488 — Procedure — Reference to another 

officer for inquiry — Legality — Application for 
maintenance — If complaint— Cr. P. Code, S. 202. 

S. 488, Cr. P. Code, contemplates that the 
enquiry should be made by the Magistrate him- 
self in whose Court the application is made, and 
that function cannot be delegated to another 
officer. An application under ihe section is not a 
complaint wiihin the meaning of S. 202. and 
therefore it cannot be properly be referred to 
another officer for inquiry under S. 202. The 
procedure for dealing with an application under 
S. 488 is laid down in that section itself. {Pandey, 
J.) Bibi Zainab V. Anwar Khan. 1945 P.W. 
N. 317. 

S. 488 (3) — Procedure — Single application 

in respect of several months* arrears — Imprison- 
ment, for what period can he awarded. 

When a wife applies to enforce a maintenance 
order and in a single application includes arrears 
which cover several months, the Magistrate has 
power to sentence the defaulter to more than one 
month’s imprisonment. He may sentence the de- 
faulter to one month’s imprisonment for each 
full month’s arrears of maintenance and to a 
further month for any broken period over and 
above that completed number of month’s arrears 
which falls short of another complete month. 
(Sharpe and Blagden, JJ.) Ma Tin Tin v. 
Maung Aye. 1941 Rang.L R. 65=195 I.C. 190 
=14 R.R. 24=42 Cr.LJ. 690=A.I.R. 1941 
Rang. 135. 

Ss. 488 and 4S9— Property set apart by 

arrangement, for maintenance — lurisdictian of 
Court to pass orders under Ss. 488 and 489 in 
such cases. 

Where a person by private arrangement makes 
over certain property for the maintenance of his 
wife and daughter, there is no refusal to main- 
tain and so no order could be passed under 
S. 488, Cr. P. Code. In such case an order under 
S. 489 increasing the allowance cannot be passed 
because the original allowance was not granted 
by Court under S. 488 but by private arrangement 
and S. 489 can have no application. {Pollock, /.) 
Kesheorao V. Kumari Maltibai. 1941 N.L.J. 
622. 

S. ASS— Wife* s application for maintenance 

— Dismissal on ground of husband* s indebtedness 
— Legality. 

The indebtedness of a husband is not a ground 
for dismissing a petition by his wife for main- 
tenance under S. 488, Cr. P. Code, {Lakshmano 
Rao, J.) Valltammai Ammal z/. Dharmalinga 
'Muthirian. 1941 M.W.N. 668=54 L,W. 386 
=A.I.R. 1941 Mad. 762 (2). 

— — S. 488 — Wife's claim for maintenance— 
Allegation that husband abandoned her — Proof 
of chastity from date of abandonment— Neces* 
sity. 

In an application for maintenance by a wife 
under S. 488, Cr, P. Code, on the^ ground that 
her husband had abandoned her, it is not neces- 
sary for the applicant (wife) to prove that she 
had remained chaste from the date when the 
respondent abandoned her. (Horwill,!.) Visa- 
lakshmi Ammalz;. ISTagappa ChrttiaR. 207 1. 
C. 430=16 RM. 134=1943 M.W.N. 314 (2) = 
44 Cr.L.J. 642=A.I.R. 1943 Mad. 509=(1943) 
1 M.L. J. 485. 
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S. 488— Wife’s claim — Husband member of 

j oint Hindu family — Order — Form of — If can be 
against family. Hemibai v. Kundibai. [See Q, 
U. 1936-40, VoL. 1, Col. 3341} I.L.R. (1941) 
Kar. 58=192 I.C. 340=13 R.S. 188=42 Cr.L. 
J. 278. 

S. 488 (3)— “Sufficient cause” — Adjudi- 
cation as insolvent. See Eadbarani Dassi v. 
Mati Lal Sen. [^ee Q.D. 1936-40, Vol. I, Col. 
2873 ] I.L.R. (1940) 2 Cal, 525=192 I.C. 185 
=13 R.C. 305=42 Cr.L.J. 250. 

S. 488 (3) — Sufficient cause— Adjudication 

in insolvency— Hffiect of. Emperor z'. Mahomed 
Hussain. [See Q.D. 1936 40, \ ol. I, Coi. 2h73.1 
191 I.C. 198=13 R.B. 156=42 Cr.L.J. 101. 

S. 488 (3) and 489 — ^^Sufficient cause** — 

Marriage of daughter for whose maitiienance 
order has been made — If valid defence to appli* 
cation for enforcement of order — Separate appli* 
ca tion — N ecessiiy. 

It is open to a person against whom an order 
for maintenance has been made in favour of his 
daughter to set up the marriage of that daughter 
as a “sufficient cause” within the meaning of 
S. 488(3), Cr. P. Code, for failure to comply 
with the order, as a valid defence to an appli- 
cation for enforcement of the order of main- 
tenance, It is not necessary that he should file a 
separate application under S. 489, Cr P. CTode. 
(Byres, J.) Suryanarayama v. .^undaramma. 

I. L.R. (1944) Mad. 69=206 I.C. 598=16 R.M. 
16=44 Cr.L.J. 540=56 LW. 106=1943 M.W, 
N. 127=A.I.R. 1943 Mad. 416=(1943) 1 M.L, 

J. 179. 

S. 488 (3), proviso — Scope of. 

The proviso to sub-S. (3) of S. 488, Cr. P, 
Code, is a proviso to that sub-section only and 
is not a proviso to sub-S. (1) (Blacker, j.) 
Ram Singh v. Ram Rai. 208 I.C. 629=16 R 
101=44 CrL.J. 802=45 P.L.R. 218=A.I.R, 
1943 Lah. 223. 

S. 488 (4) — Applicabiliiy—Helpless wife 

ill-treated by husband—Submission to amount 
agreed upon by Panchayat—If living separately 
by mutual consent — Right to order. 

It cannot be said that where a woman, who is 
helpless and has been ill-treated by her husband^ 
has to submit, or thinks she has to submit, to a 
sum agreed upon by her Panchayat, she is living 
separately by mutual consent within the meaning 
of S, 488 (4), Cr. P. Code. (Davis, C. J. and 
Weston. J.) Tekchand^/. Kalavantibai. I.L. 
R. (1941) Kar. 417=197 I.C. 849=14 R.S. 130 
=43 Cr.L.J. 290=A.I.R, 1941 Sind 214. 

S. 488 (4) — “Sufficient reason**— Burden of 

proof — Duty of Court. 

It is not stated in S. 488 (4), Cr. P. Code, on 
whom lies the burden of proving whether the 
reasons for the wife refusing to live with her 
husband are sufficient or not. However, on 
general principles where the Court has found a 
prima facie case of neglect by the husband to 
maintain the wife, if an order is not to be passed 
on account of this sub-section, it is for the 
husband to show that the sub-section is appli- 
cable and that either the wife is guiltv of adul- 
tery or that she is unreasonably refusing to live 
with him, or that they are living separately by 
mutual consent. The words ‘'without any suffi- 
cient reason” in S. 488 (4), Cr. P. Code, are 
objective and not subjective. The wife’s main- 



1896 


1895 the Q,UINQ,UENNIAL DIGEST, 1941— 1945 


CR.P. CODE (1898), S.488. 


CR. P. CODE (1898), S. 491. 


tenancy cannot be refused merely because on 
account of her poverty of expression or her 
failure to understand her own motives she is 
unable to analyse and state fully her reasons for 
refusing to go back to her husband. It is for the 
Court to examine the circumstances and see if 
those circumstances are or are not sufi&cient to 
justify the wife's refusal to accept the husband's 
offer. {Blacker^ /.) Ram Singh v. Kam Bai. 
208 I.C. 629=16 K.L. 101=44 Cr.L. J. 802=45 
P.L.R. 218=:A.I.R. 1943 Lah. 223. 

> -S. 488 Cancellation — Effect — Order 

for maintenance in favour of wife — Cancellation 
on ground of wife living in adultery-Retro- 
spec live effect. 

There is no justification for the view that an 
iorder for maintenance is to be treated as a good 
and executable order until it is cancelled or set 
aside. Where an order for maintenance in 
favour of a wife is cancelled under S. 488 (5), 
Cr. P. Code, on the ground that the wife was 
living in adultery, such cancellation has the effect 
of extinguishing the wife’s right not only in 
regard to future maintenance but also as regards 
the arrears of maintenance accrued due in the 
past. A magistrate cancelling the order cannot 
make an order for payment to the wife of the 
arrears of maintenance up to the date of cancel- 
lation. {Broomfield and Wassoodew, JJ.) San- 
gawa Gulappa V . Gulappa Kariyeppa. I.L.R. 
(1942) Bom. 776=202 I.C. 328=15 R.B. 161= 
43 CrX.J. 826=44 Bom.L.R. 614=A.LR. 1942 
Bom. 258. 

S, 488 (6) ^ Scope — Non-compliance — 

Effect on order for maintenance. 

The direction in Cl. (6) of S. 488, Cr. P. Code, 
is peremptory ; and if the evidence on which an 
order under S. 488, Cr. P. Code, against the hus- 
band or the father is made, has not been taken in 
the presence of the husband or the father, as the 
case may be, and if his personal attendance has 
not been dispensed with, the order is illegal as 
it contravenes S. 488 (6) and must be set aside. 
(DaviSj CJ. and Weston, J.) Rupchano Issar- 
DAS V. Emperor. I.L.R. (1941) Kar. 415=199 
I.C. 367=14 R.S. 186=43 Cr.L.J. 551=A.I 
R. 1942 Sind 32. 

Ss. 488 (7), 439 — Costs of revision appli- 
cation. 

S. 488 (7), Cr. P. Code, gives the High Court 
power to make such order as to costs as it con- 
siders just while dealing with an application 
under S. 488 in revision. {Sharpe and Blagden, 
//.) Ma Tin Tin t/. Maung Aye. 1941 Rang. 
L.R. 65=195 I.C. 190=14 R.R. 24=42 Cr.L.J. 
690=A.I.R. 1941 Rang. 135. 

— Ss. 489 (2) and 488 — Civil suit subsequent 
to order under S. 488 — Decree — Subsequent pro- 
cedure. U. Arzeina V Ma Kyin Shwe. [See 
Q. D. I936-'40. VoL. I, Col. 3341.] 192 I.C. 439 

=13 R.R. 180. 

— S. 489 (2) — Construction — Discretion of 
Magistrate — Order by Civil Court for restitution 
of conjugal rights in favour of husband — If 
ipso facto cancellation of order of maintenance 
of wife. 

It cannot be held that the effect of an order of 
Court granting restitution of conjugal 
to a husband would automatically put an 
an order for maintenance previously 
by the wife under" S. 48^^ P. Code. 


The Magistrate is not absolutely bound to cancel 
the order for maintenance under S. 489 (2) on 
the application of the husband because a Civil 
Court has made an order for restitution of con- 
jugal rights. The Magistrate has a discretion 
which must be exercised j udiclally. He is entitl- 
ed, and indeed bound, to satisfy himself that the 
applicant is bona fide prepared to give effect to 
order of the Civil Court and that he is prepared 
to offer his wife a house which she ought to 
accept. The mere fact that the Civil Court is 
satisfied on that point does not justify the Magis- 
trate in surrendering his judgment. He must be 
satisfied. {Beaumont, C.J. and Rajahdhyaksha 
J.) Fakruddin Shamsuddin V . Bat Tenab 2ln 
I.C. 478=45 Cr.L.J. 271=16 R.B. 253=45 
Bom. L.R. 897=A.I.R. 1944 Bom. 11. 


— S. 491. 

Appeal. 

Application under. 

Competent Court. 

Conviction by Court-martial. 

Costs. 

Detention under Defence Rules. 

Detenue released. 

Discretion to order production of order of 
detention. 

Jurisdiction of High Court. 

Nature of Proceedings. 

Power of High Court. 

Right of detenue to be released. 

Scope. 


-S. 491 — Appeal^Order of discharge or 

directing discharge upon application for writ of 
habeas corpus — Appeal to Federal Court and to 
Privy Council — Competency — English law— 
Government of India Act (1935), S. 205. 

The right of appeal given by S 19 of English 
Judicature Act (1873) does not include an appeal 
against an order of discharge made upon a writ 
of habeas corpus. The position under the 
Cr. P. Code, is the same. There is no provision 
in the Code for an appeal from an order under 
S. 491, Cr. P. Code, there being no conviction or 
acquittal. But under the special terms of S. 205, 
Government of India Act, an appeal would lie to 
the Federal Court and to the Privy Council 
from an order of the Federal Court. S. 205 pro- 
vides an exception referred to in S. 404, Cr. P. 
Code. {Lord Thankerton.) F.mperOr v. Sibnath 
Banerji. 221 I.C, 243=1945 F.L J. 222=50 
C.W.N. 25=12 B.R. 142=1945 P.W.N. 498= 
1945 M.W.N. 546=A.I.R. 1945 P.C. 156= 
(1945) 2 M.L.J. 325 (P.C.). 

S. 491 — Application on behalf of detente 

under R. 129 of D. 0. 1. Rules^A ffidavit on be- 
half of Crown~~N ecessity for. 

If an issue of fact is raised in an application 
under S. 491, Cr. P. Code, on behalf of a person 
detained under R. 129 of the Defence of India 
Rules, then an affidavit in reply refuting the facts 
or explaining them away by the Crown is neces- 
sary; otherwise the truth of the facts alleged 
i will normallv be accepted. {Din Mahomed and 
Tefa Singh, JJ.) Beshesher Dayal t'. Emperor. 
221 I.C. 577=47 P.L.R. 416=A.I.R. 1946 
Lah. 36. 

S. 491 — Application under— Forcible re- 
moval of Greek seaman for repatriation to Eiiypt 
{Derbyshire, CJ. and Lodge^ /.) Leo 2^fiPANti& 
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V. Emperor. See 211 I.C. 373=16 R.C. 651= 
45 Cr.L J. 380=A.I.R. 1944 Cal. 76. 

— — S. 491 — Application under — Maintainability 
— Arrest under S 42 of the Frontier Crimes 
Regulation. See Frontier Crimes Regulation, 
Ss. 60 AND 40 AND Cr. P. Code, S. 491. A.I.R. 
1945 Pesh. 12. 

S, 491 — Application by detenus from jail — 

Impropriety of withholding them. 

Petitions under S 491, Cr. P. Code, addres- 
sed to the High Court should be forwarded 
for disposal without delay. A petition imy appear 
to be frivolous or may appear to afford no 
ground whatever for the release of the detained 
person, but it is only the High Court which can 
decide such matters. Persons unreasonably with- 
holding such petitions will be rendering them- 
selves liable to proceedings for interfering with 
the due course of jusnce. {Harries^ CJ., Blacker 
and M^inir, //.) Baldev Mitter «/. Emperor. 
213 1.0.327=17 R.L. 55=1944 F.L.J. 149= 
45 Cr.L.J. 711=A.I.R, 1944 Lah. 142 (F.B.). 


— ; — S. 491 — Application defective in form — 
Rejection if can be left to Provincial Government, 

It is undesirable that the question of rejecting 
a petition under S. 491, Cr. P. Code, addressed to 
the High Court on the ground of alleged defects 
in its form should be left to any authority other 
than the High Court. iAgarwalOf Meredith and 
Sif>ha,JJ,) Basanta Chandra Ghosh z;. Em- 
peror. 23 Pat. 968=A.I.R. 1945 Pat. 44 (F.B.). 

— -S. 491 — Application under by person handed 

over to military under S. 549 — Military authorities 
releasing him on bail before hearing of application 
— Application^ if becomes infruciuous. 

A person was handed over to the military 
under S. 549, Cr. P. Code, without any requisi- 
tion of the military authorities under sub-S. (2) 
and without the Magistrate's order stating the 
offence as contemplated in sub-S. (1) of that 
section. He made an application under S. 491, 
Cr. P. Code, for directions of the nature of 
habeas corpus. But before the application was 
heard, the military authorities released him on 
bail having decided that he will be tried by the 
ordinary Criminal Court. 

Held^ that the application became inf ructuous. 
(Roxburgh and Ormond, //.) Amarendra 
Chandra Chakravarty z/. Garrison Engineer, 
926 Indian Works Section. 221 I.C. 241=79 
C.L.J.213=A.I.R. 1945 Cal. 340. 


^S. 491 — Applications under — Dufy of 

officials to forward without delay. See Con- 
tempt-Contempt OF Court. A.I.R. 1944 Lah. 
196 (S.B.). 

— -y-^S. 491 — Application under— Jurisdiction — 
Original confinement within Jurisdiction — Subse- 
quent removal to place outside the jurisdiction. 
Under S. 491. Cr. P. Code, the persons concer- 
ned mu<!t be within the limits of the appellate 
Criminal Jurisdication of the Court. Hence, 
where the persons concerned though arrested and 
at first confined within these limits are subsequ- 
ently removed to places outside these limits, the 
Court has no jurisdiction to entertain an applica- 
tion under S. 491 in regard to them. (Thomas, 
C.J. and Bennett, //.) Visha'mbhaR Dayal Tri- 
path i U. P. Government. 20 Luck. 338=218 
I.C. 135=46 Cr.L.J. 419=18 R.O 9=1944 O. 
.W.N. 415=1944 A.W.R. (C.C.) 274 (1)=1944 
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A.L.W. 546=1944 O.A. (C.C.) 274 (1)=A.I.R. 
1945 Oudh 117. 

S, A91— Conviction and sentence by com*' 

petent Court— Power of High Court to review. 

Under S 491, Cr. P. Code, the High Court has 
no jurisdiction to review a conviction^ and 
sentence passed by a Court of competent juris- 
diction, (Pollock and Bobde, JJ,) Dattatraya 
Vishnu t/. Emperjr. I.L R. (1944) Nag. 728= 
219 I.C. 346=46 Cr.L.J, 598=18 R.N. 41=1944 
F.L.J. 190=1944 N.L.J. 280=A.I.R. 1944 Nag. 
286. 

S. 491 — Conviction by Court-martial—* 

Sufficiency of evidence— Power of High Court to 
consider. 

The members of a Court-martial are the sole 
Judges of both law and fact. Whether there is 
evidence to sustain conviction is a question of law 
and the High Court cannot, therefore, go into the 
question of sufficiency of the evidence in procee- 
! dings under S. ^91, Cr. P. Code. It would of 
course be different if the Court-martial convicted 
an accused person without hearing any evidence 
at all. (Harries, C.J., Abdur Rahman and 
M aha fan, JJ.) Sardar ]it Singh v. Im» 
perator. I.L.R. (1945) Lah. 419=47 P.L.R. 
423 (F.B.). 

S. 491~Cpj/i‘ — Power to award. 

Per Agarwala, J : — The High Court has no 
power to grant the costs of an application under 
S. 491, Cr. P. Code. (Agarwala, Meredith and 
Sinha, JJ.) Basanta Chandra Ghosh v. Em- 
peror. 23 Pat. 968=A.I.R. 1945 Pat. 44 (F.B.). 

S. 491— Detention under Defence of India 

Rules — Duty of Crown to place facts before. 
Court. 

In cases where the liability^ of the subject is at 
stake, the High Court has a right to expect that 
the Crown will place ail the facts before it 
frankly, or at any rate so much of the facts as 
will, without disclosing secret information, 
enable the Court fo reach a conclusion on the 
issues raised. (Bose and Sen, JJ.) Vimlabai 
Deshpande^:; Emperor. I.L.R. (1945) Nag. 6= 
A.I.R. 1945 Nag. 8. 

S. 491 — Detention under Defence of India 

Rules — Issue of fact— Affidavit by Crown — Desi* 
r ability. 

When no issue of fact requiring an answer is 
raised in an applicaiion under S. 491, Cr, P. O, it 
is not necessary for the Crown to file an affidavit 
in the first instance, though it is always wise to 
do so. But if an issue of fact is raised in the 
application then an affidavit in reply refuting the 
facts, or explaining them away, is always neces- 
sary, and should be filed along with the return so 
as to obviate unnecessary delay. Otherwise the 
truth of the facts alleged will normally be accep- 
ted. (Bose and Sen,JJ.) Vimlabai Deshpande 
V. Emperor. I.L.R. (1945) Nag. 6=AJ.R* 
1945 Nag. 8. 

S. 491— Detenue released — Court, if can go 

into merits of detention. 

After a detenue is released the High Court 
cannot go into the merits of his arrest and deten- 
tion under S. 491, Cr. P. C. (Harries, CJ., Abdul 
Rashid and Abdur Rahman, //.) Homi Rustomji 
t'. Sub-Inspector, Baig. 217 I.C. 78=17 R.L. 
219=46 Cr.L.J. X74=A.I.R. 1944 Lah. 196 
(S.B.). 
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— ^S. 491 — Direction of Court — Order on 
Crown to produce order of detention — Duty of 
Crown. 

When the High Court calls upon the Crown to 
produce an order of detention, it is the duty of 
the Crown to produce the order or take the con- 
sequences. It is no part of the Court’s duty to 
run from office to office and from one subordi- 
nate official^ to^ another seeking for something 
which will justify it in keeping a man in jail. 
The High Court will not act on copies, still less 
on uncertihed copies. The original order of 
detention must be produced before it. (Bose and 
Sen,JJ,) Gokul Ch/^nd v. Emperor. I.L.R. 
(1945; Nag. 731=1945 N L J. 206=A.I.R. 
1945 Nag 203. 

-S, 492 — Jurisdiction — Detention under R, 

26, Defence of India Rules —iVr it of habeas 
corpus — Jurisdiction to issue — Power to go behind 
reasons for detention — Power to challenge bona 
•fides of Government. 

There is no doubt that the High Court has 
jurisdiction under S. 491, Cr. P. Code, to require 
a person detained under the Defence of India 
Rules to be brought before it with a view to 
satisfying itself that the detention is legal. But 
it is not open to the High Court, or any other 
Court, to go behind the reasons given by Govern- 
ment for the detention. It is not open to the 
Court to inquire into the reasons which induced 
the Government to think that the arrested person 
was likely to act in the manner specified in the 
rule. Therefore, normally if a man is detained 
under R, 26 of the Defence of India Rules, it is 
useless for the Court to make an order under 
S. 491, Cr. P. Code, for his production in Court. 
It is, however, open to a person detained under 
the rule to challenge the bona fides of Govern- 
ment, and to show that Government were not 
really of the opinion stated in their order, but 
were induced by s )m.e different reason to detain 
the detenue But the Court will normally require 
definite evidence that a charge of lack of bona 
fides can be preferred against Government in the 
matter. The Court will not normally make an 
order under S. 491, Cr. P. Code, unless there is 
evi ience before it to suggest that the order of 
Government under R. 26 of the Defence of India 
Rules was not made bona fide. (Beaumont, C.J, 
and Weston, J.) Manubhat Bhikabhai. /n re. 
LE.R (1943) Bom 433=206 LC. 450=16 R.B. 
51=44 Cr L J. 661=45 BomX.R. 316=A.I.R. 
1943 Bom. 194. 

S. 491 — Jurisdiction of High Court-^When 
barred by order under R» 26, Defence of India 
Rules — Burden of proof. 

Before the jurisdiction of the High Court 
under S- 491, Cr. P. Code, can be barred by rea- 
son of an order under R. 26 of the Defence of 
India Rules, it must be first proved by the Crown 
‘that there was an order of Govern it ent passed 
under R. 26 of the Defence of India Rules ; and 
secondly the Crown must show that Government 
was satisfied that an order under that rule was 
necessary with a view to preventing the particular 
person in question from acting in any of the ways 
specified in the rule. It is not necessary for tie 
bCroWtt to show that the Governor had actually 
j^^eriaU on which he was so satisfied. (Sinha 
''/^m^.evor, JJ, ) Kalt Prasad Upadhya v, Em- 
475=218 I.C. 340=18 R.P. 42= 
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1945 P W.N. 169=11 B.R. 295=46 Cr.L T 46 a 
=A.I R. 1945 Pat. 59. 

^ ^^^'-Nature of proceeding^Civil or 
Criminal. ^ 

Per Miiter, /.—A habeas corpus proceeding (a 
proceeding under S. 491, Cr. P. Code is of the 
same nature) is in essence a civil proceeding, for 
it is concerned with the private right of a citizen 
namely, the right of personal liberty. (Derby- 
shire, C.J., Miiter and Khundkar. JJ.) Niha- 
rendu I )aTTA .VlAzaMD\R, In re. I.L.R riQ44\ 1 
Cal^489=47 C.W.N. 854=A J.R. 1945 Cal 107 

S. 491-— of High Court--Deiention 

beyond its appellate criminal jurisdiction. 

The High CTourt can pass orders under S. 491, 
Cr P. Code, only if the person in whose favour 
the order is passed is illegally detained within the 
limits of its appellate criminal jurisdiction. 
(Puranik and Hemeon, JJ.) V. M. Sarangapani 
z/. Emperor. I.L.R (1945) Nag. 862=1945 N 
L.J. 573=A.I.R. 1946 Nag. 20. 

— — S. 491 — Powers of High Court— Detention 
under R. 129 of Defence of India Rules. 

The power of the High Court to issue a direc- 
tion under S. 491, Cr. P. Code, has not been taken 
away in regard to persons detained under R. 129, 
Defence of India Rules. If an issue ofwantof 
good faith is raised, the High Court is entitled to 
enquire into the allegations made. Further in a 
matter under R 129 as contrasted with R. 26 of 
the Defence of India Rules, the High Court can 
and must enquire into the reasonableness of the 
suspicion which justifies the detention, the 
burden being on the Crown. (Bose and Sen, JJ.) 
VfMLABAi Deshpa.^jde V. Emperor. I.L.R. 
(1945) Nag. 6=A.I.R. 1945 Nag. 8. 

S. 491 — Powers of High Court— If barred 

by S. 26, Special Criminal Courts’ Ordiance. See 
Special Criminal Courts’ Ordinance, S. 26 

— S, 491 — Powers of High Court — Person 

detained under R. 26, Defence of India Rules— 
Copy of order not supplied to detenue— If justi- 
fies High Court in issuing rule — Original order 
— Duty of Crown to exhibit. See Defence OP 
India Rules, R. 26 (1) (b). 23 Pat. 252. 

S. 491 — Powers of High Court — Detention 

under Defence of India Act. 

The jurisdiction vested by S. 491 (i>), Cr. P. 
Code, can be exercised only if the High Courtis 
satisfied that the detention is illegal or improper. 
In the consideration of this question all that the 
Court has to see is whether or not the detention 
is in conformity with the dictates of law, but it is 
not within the province of the Court to embark 
on an inquiry as to whether the enactment under 
which a person is detained is a proper and well 
advised legislation. It is, however, clear that, m 
cases in which, even though the forms of law 
have been observed, the deiention constitutes a 
clear fraud on an enactment or amounts to an 
abuse of the powers given to the executive by the 
Legislature, it is the duty of the Court to step m 
and to order that the person detained be set ^ 
liberty. Neither S. 16 of Defence of India Act 
nor R. 26 of the Defence of India Rules 
the jurisdiction created by S. 491, 

That jurisdiction remains intact and the Hign 
Court, as heretofore, has the jurisdiction to 
entertain apidications under that^ section. Xt 
however, after entertaining an application utitwt 
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that section, it transpires that the detention is not 
iJlegal or improper, the application will fail on 
the merits The High Court cannot act as a Court 
-of appeal from_ the discretionary order passed 
by the Commissioner under R. 26 of the Defence 
of India Rules and ini^uire into the grounds which 
led the Commissioner to pass that order. (Iqbal 
Ahmad, C.J., Verma and Yorke, JJ.) Harish 
Chandra z/. Emperor. I.L.R. (1943) AH. 773= 
208 I C. 194=16 R A. 70=44 Cr.L.J 722=1943 

0. W N. (H.C.) 238=1943 O.A. (H.C ) 135= 
1943 A.L.W. 395=1943 A.L.J. 336=1943 A.Cr. 
C. 91=1943 A. W.R. (H.C.) 135=A.I.R. 1943 
All. 277 (F.B.). 

S. 491 — Powers of High Court — Detention 

under Defence of India Act, 

The rights conferred by S. 491, Cr. P. Code, 
subsist, and will continue to subsist until 
•either the section is expressly, or by neces- 
sary and express implication, abrogated, or 
the rights are expressly taken away. The 
Defence of India Act and the rules made there- 
under do not render this section nugatory. Al- 
though the Defence of India Act is a war mea- 
sure some limit must be placed upon claims to the 
arbitrary exercise of absolute power in matters 
connected with the restraint of a man’s liberty, 
and unless such powers are unmistakably con- 
ferred either expressly or by necessary implica- 
tion, they must be taken, at the very^ least, to be 
subject to the right of a person detained to come 
before the High Court under S. 491 and com- 
plain of that detention and demand that he be 
•either dealt with according to law or be set at 
liberty. This is particularly so when the very 
arbitrary powers are exercisable not only by the 
Provincial Government or by some responsible 
Minister of Member of Council, or Adviser, but 
by anv District Magistrate and even by certain 
Sub-Divisional Magistrates. (Pollock and 
Bose, JJ.) PRABHAKAR KeSHEO TaRE V, 
Emperor. I L R. (1943) Nag. 154=205 I.C. 5 = 
15 R.N. 178=44 Cr.L.J. 345=1943 N.L.J. 1= 
A.I.R. 1943 Nag. 26. 

^S. 491 — Power of High Court apart from 

section. ^ 

Per Niyogi and Digby, //.—The High Court 
has no power to issue a writ of h'lbeas corpus 
apart from and independent of S. 491, Cr, P. C. 
(Grille, CJ. on difference between Niyogi and 
Digby, JJ.) Sitao Jhqlia Dhimar t/. Emreror. 

1. L.R. (1943) Nag 73=205 iC. 161=15 RN. 
187=44 Cr.L.J. 257=6 F.L.J. (H.C.) 53=1943 
H.L.J. 16=A.I.R. 1943 Nag. 36. 

' — -S. 491 — Right of detenue to be released — 

Valid order of detention passed subsequent to 
Habeas Corpus proceedings. 

^ The analogy of civil proceedings in which the 
rights of parties have ordinarily to be ascertain- 
ed as on the date of the institution of the pro- 
ceedings, cannot be invoked in habeas corpus 
proceedings. If at any lime before the Court 
directs the release of the detenue, a valid order 
directing his detention is produced, the Court 
■cannot direct his release merely on the ground 
that at some prior stage there was no valid cause 
for detention, (Spens, C.J., V aradachariar and 
ZafruUa Khan. JJ.) Basanta Chandra Gho.se 
Emperor. (1945) F.C.R. 81=24 Pat, 187=I.L. 
R (1945) Kar. (F.C.) 13=219 I.C 287=18 R. 
F.C. 6=47 PX.R. 90=47 Bom.L.R. 396=80 C. 


CR.P. CODE (1898), S. 494. ^ 

LJ 1=1945 M.W.N. 445=46 CrL.J. 559= 
1945 P.W.N. 101=49 C.W.N. (F R.) 56= 
(1945) F.L.J. 40=A.I.R. 1945 F.C. 18=(1945) 
1 M.L. J. 365. 

S. 491— Scope — Conviction and sentence by 

Special Court under Special Criminal Courts* 
Ordinance — Powers of High Court. See CR- P- 
Code. Ss. 435, 439 and 491. A.I.R. 1943 Pat. 18 
(F.B.). 

S. 491 (b)— Scope — Illegally _ detained — 

Case taken cognisance of before Special Criminal 
Court’s Ordinance — Trial under ordinance — Con- 
viction — Legality — Release of convicied persons 
— Power of High Court. See Special Criminal 
Courts Ordinance (11 of 1942). 9 Cut.L.T. 35. 

S. 491 (1) (e) — Scope — Accused wrongly 

tried by special Court when he ought to have been 
tried by ordinary Court— Effect — Application to 
High Court — Proper order. 

An application under S. 491, Cr. P. Code, is a 
proceeding to determine the right of a subject, on 
whose behalf the application is made, to his per- 
sonal liberty. Where an accused who ought to 
have been tried by an ordinary Criminal Court is 
tried and convicted without jurisdiction by a 
special' Court, his (detention in jail as a convict is 
improper and indeed illegal. But it does not 
necessarily follow that he is entitled to be set at 
liberty, when there is a charge against him to 
which he has no answer. Since be has been 
wrongly tried in one Court when he ought to 
have been tried by another Court, it must be held 
that there has been no trial at all, and he must be 
remanded to be tried by the proper ordinary 
Court under the powers given under S. 491 (1) 
(e), Cr. P. Code. (Meredith and Shearer, JJ.) 
SuKHDEo Chowdhury V. Emperor. 208 I.C. 322 
=16 R.P. 72=10 B R. 53=44 Cr.L.J. 777=24 
P.L.T. 85=A.I.R. 1943 Pat. 288. 

Ss. 494 and 435 — Application to trial 

Magistrate to recommend withdrawal of case to 
Djsirict Magistrate— Refusal by Magistrate — 
Revision. 

An accused put in an application in the Court 
of the trial Magistrate asking him, to recommend 
to the District Magistrate that the case against 
him may be withdrawn. The Magistrate wrote 
an order that it was not for him to decide 
whether the case should be prosecuted or not, 
and that the accused could apply either to the 
District Magistrate or to the High Court. On 
this the accused filed a revision petition before 
the Session Judge. 

Held, that the revision petition was not compe- 
tent, and that even if it was, there was no 
ground for revising the order, as the order which 
the Magistrate was asked to make, and refused 
to make, was one which he had no legal power 
to make at all and his refusing to make it was 
therefore clearly correct. (Blacker,].) Chaman 
Lal Emperor. 46 P.L.R. 120=16 R.L. 165 
=45 Cr.L.J. 162=209 I.C. 598=A.I.R. 1945 
Lah. 304. 

S. 494 — District Magistrate authorising 

withdrawal of case pending before Subordinate 
Magistrate. 

It is improper for a District Magistrate to 
authorise the withdrawal of a case pending before 
a Subordinate Magistrate. (Davis, C.J. and 
Weston, /.) Emperor v. Milanmal Hardasmal. 
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208 I.C. 533=16 R.S, 79=44 Cr.LJ. 795= 
A.I.R. 1943 Sind 161. 

S. 494 — Duty of Court — Withdrawal-— 

Reasons — Necessity to give. 

Under S. 4^4, Cr. P. Code, a Magistrate must 
give reasons for permitting the withdrawal of a 
case. Phrases like “in the adrainistratiori of 
justice,*’ and ‘^grounds of public policy*’ are high 
sounding and meaningless, and are not good and 
proper reasons. {Davis, CJ. and Weston, J.) 
Emperor v. Milanmal Hardasmal. 208 I.C. 
538=16 R.S. 79=44 Cr.L.J. 795=A.I.R. 1943 
Sind 161. 

— S. 494 — Duty of Magistrate — Permission to 
Public Prosecutor to withdraw from prosecution 
— Reasons for granting — If to he recorded. 

The language of S. 494, Cr. P. Code, does not 
require the Magistrate to record reasons for 
permitting a Public Prosecutor to withdraw from 
a prosecution. The words “Any Public Prose- 
cutor may withdraw,** clearly imply that the pro- 
secution referred to must be one which is already 
being conducted by the Public Prosecutor and 
unless the Public Prosecutor is already in charge 
of the prosecution, he cannot withdraw fn>m it. 
(Wadia and Sen, JJ.) Ratanshah KavasJi v. 
Keki Brfhramsha. I.L.R. (1945) Bom. 141= 
218 I.C 257=18 R.B. 21=46 Cr.L.J. 434=46 
Bom. L.R. 808=A.I.R. 1945 Bom. 147. 


S. 494 — Duty of Magistrate to exercise 

independent judgment. Fakir Chand Ram 
Krishin V. Murad Umar. [See Q. D. 1936-40, 
You I, roL. 3342 ] I.L.R. (1941) Kar. 32=13 
R.S. 163=191 I.C. 440=42 Cr.LJ. 182. 

S. 494 — Extraneous reasons~If proper. 

Fakir Chand Ram Krishin v. Murad Umar. 
[5*^^ Q. D. 193 >-’40, VoL. I, Col. 3342.] I.L.R. 
(1941) Kar. 32=13 R.S. 163=191 I.C. 440=42 
Cr.L.J. 182. 

S. 49^— Ground for withdrawal — Admis- 
sion of guilt 

If a man admit his guilt he ought to be convic- 
ted and punished after trial. It is not a ground 
for allowing the withdrawal of the prosecution 
against him. (Bose, J.) Ramsaran v. Emperor. 

I L.R. (1945) Nag. 515=220 I.C. 319z=:18 R. 
N. 65=46 Cr.L.J. 731=1944 N.L J. 5l5=:A.I. 

R. 1945 Nag. 72. 

~Ss, 494 and 337 (1 ) — Offences coverrd by 

S. 337 (1 ) — Consent for withdrawal— If may be 
given. 

In a case of offences covered by S. 337 (1), Cr. 
P. Code, it would be a wrong exercise of discre- 
tion to consent under S. 494, Cr. P. Code, to the 
withdrawal of the prosecution against one of ; 
the accused persons with a view to being ex- 
amined as a witness against the others. S. 337 
(1) is Uneatit to be used as the normal procedure 
in all ckses Where it applies, and even if an alter- 
native procedure is permissible, exceptionally 
strong reasons must be disclosed for resorting to 
it. (Bose, J.) Ra’Msaran v. Emperor. I.L.R. 
(1945) Nag. 515=220 I.C. 319=18 R N. 65=46 
CrLj, 731=1944 N.LJ. 515=A.I.R. 1945 
Nag. 72. 

^ -S. 494 — Public Prosecutor — Duty of — 

Showing of instructions of District Magistrate to 
Subordinate Magistrate— Propriety. 

It is improper for the Public Prosecutpr to 
show the instructions of the District Magistrate 
wr the withdrawal of a case to his Subordinate 


CR. P. CODE (1898), S, 495, 


Magistrate and thereby bring improper presQur 
to bear uoon him to permit the withdraw. 
(Davis, CJ. and Weston, J.) Emperor v mS 
mal HardasMal. 208 I.C. 533=16 Rs 70 
44 Cr.L J. 795=A.I.R. 1943 Sind 161. * 

— — S. 494-Reasons for permitting withdraws 
— Duty of Court to record. Fakir ChaNd Rai 
Krishin v. Murad Umar. [See 0 D 
VOL. 1, COL. 3342J I.L.R. (1941) Kar 32^p 
R.S. 163=191 I.C. 440=42 Cr.L.J. 182. 

— — S. 49^— Scope— Charge of serious off ena 
—Order permitting withdrawal without record 
ing evidence as to facts capable of broof^ 
Propriety. 


A false attempt to have a relation confined it 
a mental hospital or to have him deprived of the 
control of his property, by making false allega- 
tions that a person is a lunatic in order that 
action under the Lunacy Act may be taken 
against him, is an offence which cannot be looked 
on with tolerance. When the facts in such a 
case are capable of proof, it is grossly improper 
to order withdrawal of a prosecution for such 
an offence on mere surmises without evidence 
being recorded as to the facts. (Davis, C.J.and 
Weston J.) Emperor v. Guhram Gul Maho- 
med. I L.R. (1943) Kar. 100=210 I.C. 14=16 
R S. 145=45 Cr.LJ. 169=A.I.R. 1943 Sind 
162. 


S. 494— Withdrawal of case— Grounds for 

—Absence of evidence — 'Public policyP 
Where it is quite clear a case must fail because 
there is no evidence on which it can succeed, that 
may be a good ground for withdrawal from the 
prosecution and the Public Prosecutor can say 
so and it will not be necessary to invoke the lose 
and specious term ‘public policy* which is an im* 
proper reason for the withdrawal of any case. 
Ordinarily, however, it should be left to the trial 
Magistrate in his free and judicial discretion to 
dismiss a complaint. (Davis, C.J. and Weston, 
J.) Emperor v. Sitaldas. I.L.R. (1943) Kar. 
13=207 IC. 192=16 R.S. 16=44 Cr.L J. 612. 
=A.I.R. 1943 Sind 109. 

S. ^495— Duty ot Magistrate — Application 

for permission — Proper authority to deal with— 
Engagement of Advocate privately engaged by 
complainant — Propriety. Ahmed Mahomed’ 
Ismail v. Emperor. [See Q, D. 1936-MO, Vol. I, 
Col. 3342]. 191 I.C. 378=13 R.S. 156=42 Cr. 
L.J. 158. 

S. 495 (1) and (4) — Applicability — Case 

under S. 110 — Police officer inquiring into case— 
Application for permission to conduct case before 
Magistrate on behalf of prosecution — Propriety 
of. Emperor v. Anandva Sambhya. 

Q. D. 19 ’6 *40, Vol. I. Col. 3342.] 13 R.B. 194= 
191 I.C. 334=42 CrX J. 150. 


S. 495 (4) — Applicability — Security pfo* 

ceedings. 

S. 495 (4), Cr. P. Code, does not in terms 
apply to proceedings under Chap. VIIL It may 
be that by analogy it is not desirable that a poto 
officer should conduct a case under Chap. VIII 
if he has taken part in the investigation, 
he should apply for permission under sub-S. 
to do so, such permission may very properly be 
refused. But there, is no provision of law which 
prevents a Magistrate from granting such per- 
mission. (Davts, CJ. and Weston, /.) Emi»eR^ 
V , Mantck. I.L.R. (1943) Kar. 22=203 
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90=15 ES. 72=44 Cr.LJ. 44=A.I.R. 1943 

Sind 54. 

S. A p plic ability and scope— ’Pozvsr 

to grant bail to person convicted of an offence 
or against whom order under S, 118 has been 
passed, 

S. 496, Cr. P. Code, can have no application 
once a person has been convicted of a substantive 
offence or has been ordered under S. 118, Cr. P. 
Code, to furnish security. It can apply during 
the pendency of criminal proceedings whether in 
regard to an offence or under Ch. VIII of the 
Cr. P. Code. It only covers the case of accused 
persons and not persons who have been convict- 
ed of an offence. {Lobo and Weston, //.) 
Emperor v. Rasulbux. I.LR. (1942) Kar 
278=205 I.C. 322=44 Cr.LJ. 378=15 R.S. 136 
=A.I.R. 1942 Sind 132. 

Ss. 496 and 497 — Applicability — Offences 
under Defence of India Act and Rules— Right 
of accused to be released on bail. See Defence 
OF flNDrA Act, R. 130-A (6). (1941) 2 M.L.J. 

-S. ail— Cancellation — Non-bailable 

offence — Accused tampering with prosecution 
witnesses— Power of District Magistrate, 

In the case of a non-bailable offence, bail is 
merely a concession which can be withdrawn, if 
abused. Bail may, therefore, be cancelled on 
the ground that the accused is tamperine: with 
the ppsecuticin witnesses. But it is not for the 
District Magistrate either to grant or cancel 
bail but for the Magistrate seised of the case. 
{Blacker, I.) Pritam Singh v. Ragh Sharan. 
212 LC. 135=16 R.L. 261=45 Cr.LJ, 548=46 
P.L.R, 31=A.I.R 1944 Lah. 95 

— — -S. 496 — Bail— Emergency legislation — 

Principles, 

The fact that the^ offence is one under emer- 
gency legislation will not alter the recognised 
principles on which laws are enforced in Courts. 
The considerations which are material for grant- 
ing or refusing bail are the nature of the accusa- 
tion, the nature of the evidence, the severity of 
the punishment which conviction will entail and 
the character, means and standing of the accused. 
( Niyogi , J .) Ingley t;. Emperor. I.L.R. (1944) 
Nag. 813=217 I.C. 207=17 R.N. 106=46 Cr.L. 
J. 247=1944 N.L.J. 75=A.I.R. 1944 Nag. 149. 

Ss. 496 and^ 497 — Bail pending investiga- 
tion — Materials which Court has to take note of 
— Test of admissibility in evidence^ if relevant at 
that stage. \ 

Where bail is sought pending investigation the 
Court has to make use of the materials before it 
as_ it then is and not as it will appear after 
evidence has been taken in Court. At that stage 
any objections as to the admissibility of the 
evidence before the Court would be premature. 
{Madeley,!,) Emperor B. B, Singh. 208 1 
R.O. 84=44 Cr.L.J. 770=1943 A*. 
W.R. (C C.) 72=1943 A.Cr.C. 103=1943 O.A. 
(C.C.) 176=1943 A.L.W. 417=1943 O.W N 
234=A.I.R. 1943 Oudh 419. ’ ‘ 

Ss. 496 to 502 and 426 — Bail io convicted 
person— Power of High Court to grant— Special 
leave to appeal obtained by him from Privy 
Council. 

Chap. 39 of Cr. P. Code (which consists of 
Ss. 496 to 502 inclusive) together with S. 426 is, 
and was intended to contain, a complete and ex- ^ 
Q. D. 1—120 


CR. P. CODE (1898), S. 497. 

haustive statement of the powers of a High- 
Court in India to grant bail, and excludes^ 
the existence of any additional inherent 
power in a High Court relating to the sub- 
ject of bail. The scheme of Chap. 39 is that 
Ss. 496 and 497 provide for the granting of bail 
to accused persons before trial, and the other 
sections of the chapter deal with matters ancill- 
ary or subsidiary to that provision. The 
only provision in ^ the Code which refers to- 
the grant of bail to a convicted person 
is S. 426. The High Court has no power 
to grant bail to a convicted person, and the 
fact that he has obtained special leave from 
His Majesty in Council to appeal from his con- 
viction or sentence makes no difference in this 
regard. (Lord Russel of Killowen) LaLa Jat- 
ram Das v. Emperor. 72 I A 120=1 LR. 
(1945) Lah. 57=220 I.C 91=18 R.P.C. 47=49 
C.W.N. 477=1945 M.W.N. 366=58 L.W 343. 
=47 Bom L.R. 634=1945 N.LJ. 425=1945 A. 
L.J. 340=11 B.R. 493=26 P.L.T. 217=46 Cr. 
L.J 662=A.I.R. 1945 P.C. 94=(1945) 2 M.L. 
J. 40(P.C.). 

;-S. ^96— Charge-sheet for bailable offences 

— Bail granted with condition — Validity. 

The accused who were charge-sheeted by the 
police under Ss. 147, 148, 447, 324 and 323. Indian 
Penal Code, applied for bail and the Magistrate 
granted bail under S. 496, Cr. P. Code, subject to 
a condition that “ they will not enter on the dis- 
puted land till the disposal of the case/^ 

Held, that as the offences with which the 
accused were charged were bailable offences witb 
regard to which the Magistrate had no discretion 
in the matter of granting bail, the extraneous 
condition imposed by the Magistrate in granting 
bail was not authori'^ed by law, and should there- 
fore be deleted. (Horwill, J.) Appala Konda,. 
In re. 2o4 I.C. 88=15 R M. 776=44 Cr.L.J. 
202=55 LW. 693 (2)=1942 M.W.N 749 (2Y 
=A.I R. 1942 Mad. 740=(1942) 2 M L.J. 553. 

S. A96— Power of Magistrate to demand 

cash deposit. 

A magistrate is not authorised to demand a 
a cash deposit as a condition to the release of the 
accused on bail. (Agarwala and Brough, JJ.) 
Rajballam Singh v . Emperor. 22 Pat. 726= 
1943 P.W.N, 252=24 P.L.T. 229=211 I.C. 240; 
=10 BR. 347=16 RP. 237=45 Cr.L.J. 340 
=A.I.R. 1943 Pat. 375. 

S. 496— Scope — If abrogated by R. 130-A. 

Defence of India Rules. See Defence of India. 
Rules, R. 130-A. 45 Bom. L.R. 72. 

— — S. A^97—Bailbond— Cancellation — Accused 
setting up alibi— If sufficient ground. 

The fact that the accused who has been enlar- 
ged on bail has^ filed a petition setting up an 
alibi in defence, is not such a conduct on his part 
as would make it necessary to cancel his bail 
bond. (Vanna, J.) Kunja BihaRi Chandra v.. 
Emperor. 196 I.C. 476=14 R.P 210=42 Cr.L. 

J. 882=8 B.R. 29=A I.R. 1942 Pat. 52 (1). 

‘S. 497— Discretion — District Magistrate 

forwarding application to subordinate Magistrate 
— Endorsement of his inclination or disinclination 
— Propriety, 

The discretion to be exercised under S. 497, Cr, 
P.C. by Magistrates is a judicial discretion* 
according to law. It is improper for a District 
Magistrate who forwards an application for bail 
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to a subordinate magistrate to indicate his incli- 
nation or his disinclination to the granting of bail 
to the applicant. (Davis, CJ, and Tyabji, /.) 
Emperor v. Abubakar. I.L.R. (1941) Kar. 281= 
195 I.C. 178=14 R.S. 16=42 Cr.LJ, 703=A.I. 
R. 1941 Sind 83. 

; — S. ^97 — Order granting bail made without 
jurisdiction — Duty of Magistrate. 

The proper thing for a magistrate to do, when 
it is clear ihat the order of bail he has passed is 
withoup'urisdiction, is to commit the accused 
forthwith to custody. There is no room for his 
passing an interim order allowing the accused to 
remain on bail till a final order cancelling his bail 
is passed. (Davis, C. J. and Tyabji, /.) Emperor 
V. Abubakar. I.L.R. (1941) Kar. 281=195 I C. 
178=14 R.S. 16=42 Cr.LJ, 703=A.I.R. 1941 
Sind 83. 

S. 497 — Scope — G'f^cint of bail in aniicipa- 

Hon to persons not arrested or detained — If justi- 
fied. 

S. 497, Cr. P. C. does not authorize and was not 
intended to authorize the grant by anticipation 
of bail to persons who are not arrested or detai- 
ned. (Davis, CJ. and Tyabji, J.) Emperor v. 
Abubakar. I.L.R, (1941) Kar. 281=195 I.C. 
178=14 R.S. 16=42 Cr.L.J. 703=AJ.R. 1941 
Sind 83. 

S. 497 (^) —Applicability— Bail granted 

under S. A9d— Order for arrest — Power of High 
Court — .9. 561-^4 — Jurisdiction of High Court. 

Although S. 497 (5), Cr. P. Code, can have no 
.application to the case of an accused person who 
has been released on bail under S. 498, Cr. P. 
Code, the High Court has, in special cases and 
tinder special cricumstances, adequate jurisdic- 
tion under S. 561- A, Cr. P. Code, to continue or 
to discontinue an order granting bail which 
■enures for a limited period only, vw., pending 
• investigation. Two accused persons were arrest- 
ed by the police in connection with the death of a 
person who was alleged to have been murdered 
by two other persons in pursuance of a cons- 
piracy to which the two accused were parties. 
Their application for bail was rejected by the 
Commissioner of Police, Madras, in his capacity 
.as a Presidency Magistrate, but on an application 
to the Vacation Judge of the High Court, they 
were enlarged on bail pending the investigation 
•of the case against them, on condition that they 
•each executed a bond for Ks. 10,000, with two 
sureties each for Rs. 10,000, and they were 
•directed immediately to leave Madras and not to 
visit or remain in Madras until the commence- 
ment of the trial of the case. Subsequently after 
the charge-sheet was filed, the Crown applied to 
the High Court for cancellation of the bail 
^granted to the accused and for their re-arrest, 
and it was alleged that apart from the material 
.‘available at the time when they were arrested and 
released on bail, there was further evidence con- 
necting them with the offence. It was objected 
•on behalf of the accused that S. 497 (5), Cr. P. 
Code did not apply to the case of the 'accused 
who were released on bail under S. 498, Cr. P. 
<:ode, and that the bail granted could not be 
cancelled. 

Held, Jhat though different considerations 
might arise if the order granting bail was without 
any qualifications in the present case there was 
«|0%ng to prevent the Crown from applying to 


cancel the bail on the presentation of the charep. 
sheet, and that in the circumstances of the ca^A 
S^^56l^ 5? had adequate jurisdiction under 

^5. POi-A, Cr. P. Code, to order the re-arrest of 
the accused and to order them to be committed 
to custody (^ers, /.) Ceown Prosecutor 
Madras N. S. Krishntan, 221 IC ns—tlR 
m.w.n. 435=a.i:r ii45 
Mad. 250=a945) 1 M.L.J. 187. 

S. 497 (S)— Cancellation of hail— Grounds 
^ Where since the granting of bail, fresh mate- 
rials implicating the accused are discovered and 
there are grounds for believing that the accused 
was using his liberty for the purpose of causing 
the disappearance of witnesses and otherwise 
tampering with the evidence the bail can be 
cancelled. (Madeley, J.) Emperor 2;. B B. SiNrw 
208 I.C 293 = 16 R.O. 84=44 Cr.L.J. 770=1943 
A.W.R. (CC.) 72=1943 A.CrC. 103=1943 0 
A. (C.C ) 176=1943 A.L.W. 417=1943 OWN* 
234=A.I.R. 1943 Oudh 419. * 


-S. 498 — Scope — Powers to grant bail— If 

restricted by S. 123 (2 ) — Person against ivkoM 
order hasbeen made under S. IIS— Application 
for bail zvhen case comes before Sessions Judge 
under S. J23— Powers of Sessions Judge to grant 
bail. 

The provisions of S. 498, Cr. P. Code, regard- 
ing admission to bail are very wide and S. 123 
(2), Cr. P, Code, contains nothing which can be 
interpreted as controlling ,the very wide provi- 
sions of S. 498. A Sessions Judge acting under 
S. 123, Cr. P. Code, has therefore power to grant 
bail to a person against whom an order under 
S* 118, Cr. P. Code, has been made in a proceed- 
ing laid before him. The fact that the grant of 
bail to such a person would in some cases result 
in rendering the order under S. 118 nugatory by 
reason of the fact that the order would lapse by 
effiux of time by the time the order is dealt with 
by the Sessions Judge under S. 123 (2) when it is 
placed before him is no ground for holding that 
bail cannot be granted under S. 498. A Sessions 
Judge acting under S. 123 (2), Cr. P. Code, has 
jurisdiction to direct that the imprisonment 
should run from the date of his order and not 
from the date of the Magistrate’s order which 
comes before him under S. 123 (2). (Loho and 
Weston, //.) Emperor v. Rasulbux. IL.R, 
(1942) Kan 278=205 I.C. 322=44 Cr.L.J. 378 
= 15 R.S. 136=A,I.R 1942 Sind 132. 

Ss. 499 and 514 ’^Liability of surety^ 

Extent of — Accused leaving Coitrt house for 
prayers with permission of Court and absconding. 

The liability of a surety must continue so long 
as the surety has not been discharged or the bail 
bond cancelled and the accused taken into the 
custody of the Court, and the accused will be 
taken in the custody of the Court only when his 
bail bond is cancelled. An accused does not cease 
to be on bail and his surety does not cea'^e to be 
liable for his attendance merely because during 
the course of the day on which the surety pro- 
duced the accused in Court, the Court give the 
accused permission to leave the Court house for 
a temporary purpose, (^.p), to say his prayers^ 
when the surety has undertaken to produce the 
accused before Court on a fixed date and there-; 
after as directed by Court. If, therefore, the 
accused absconds after leaving the Court hou$e 
with the Court’s permission the bond of the 
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surety is forfeited under S. 514, Cr. P. Code, 
■although there are mitigating circumstances 
whereby the penalty can be reduced to something 
nominal. {Davis ^ C*J . LobOfJ.) Muradali 
■V. Emperor. I.L.R. (1941) Kar. 164=13 R.S, 
523=193 I.C. 471=42 Cr.LJ. 427=A.I.R. 1941 
Sind 31. 

S. 499 — Person admitted to hail required to 

appear before police — Legality, 

Under S. 499, Cr. P. Code, a Jvfagistrate ad- 
mitting an accused person to bail before the com- 
pletion of the investigation is competent to 
require him to appear before the Police when 
needed. The generality of the words “shall 
attend at the time and place mentioned in the 
’bond” in sub-S. (1) of that section is not affected 
by sub-S. (2) which is not exhaustive of the 
places to attend which an accused person may be 
bound but is merely inclusive of the place*; spe- 
cifically mentioned therein. (Maho^ned Munir^ 
J ) Kimat Rai Sanwal Singh v. Empeuo^. 
521 I.C. 350=47 P.L.R. 199=A.I.R. 1945 Lah. 
215. 


Ss. 499 and 514 — Scope and nature of the 

liability of an executant of a security bond — 
Failure of accused to sign bond — If affects ques- 
tion of j orfeiture. 

It is clear from the terms of S, 499, Cr. P. 
Code, and the form of bail and security bond 
given in the schedule of forms that the surety 
does not guarantee the payment of any sura of 
money by the person accused who is released on 
bail but only guarantees the attendance of that 
person. He is a surety for attendance and not 
a surety for payment of money. His contract 
and the contract of the person released on bail 
are independent of each other. The surety pro- 
mises to pay a certain sum if the person accused 
does not appear at some time and place as requi- 
Ted bylaw. If that person does not appear the 
money is forfeited. There is no question of the 
surety making efforts to secure the attendance 
cf the person accused. His is a simple contract 
to pay if a certain event does not occur and he 
must pay when it does not occur. The fact that 
person released had not signed the surety bond 
•could not affect the question of forfeiture of the 
bond. (Allsop and Mafik, JI.) Abdul Aziz v. 
Emperor. 1945 O.W.N. (H.C.) 310=1945 A.L. 
J.467 (2)=(1945) A.W.R. (H.C.) 307=1945 
A.L.W. 357=1945 A. Cr.C. 157=A.I.R. 1946 
Ail. 116. 

-S. 507 (2) — Deposition of witness on com- 
mission in previous proceedings — Admissibility 
in de novo trial by successor. Sukhramdas v. 
Emperor, f ^ee Q. D. 19'6-’40 Vol. I, Col. 3343.] 
191 LC. 127=13 R.S 128=42 Cr.L. J. 80. 

S. 509 — Deposition of medical witness in 

regard to non-medical matters — Transfer to Ses- 
sions record — Legality, 

S. 509, Cr. P. Code, in authorising the transfer 
of the deposition of a medical witness before the 
Committing Magistrate to the Sessions record, 
does not permit the transfer of that portion of 
bis testimony which relates to matters other 
than medical. If the prosecution seeks to rely on 
the deposition of a medical witness in regard to 
such non-medical matters, the witness should in 
this respect be treated a<; an ordinary lay witness 
and subject in respect of his testimony on^ non- 
medical matters to the ordinary rules of evidence 
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which require the witness to be examined at the 
Sessions trial unless his statement can be dis- 
pensed with under S. 33 of the Evidence Act. 
{Tek Ckand and Sale, JJ,) Nand Singh v. 
Emperor 206 I C. 417=15 R L. 332=44 Cr. 
L J. 518=45 P.L.R. 129=A.I.R. 1943 Lah, 
101 . 

S. 509 (1) — Scope of — If applies to evi- 
dence tendered by one who happens to be a 
doctor---pying declaration recorded by a doctor 
— Proof— ^Necessity. Warjs Khan v, EmperOr. 
[^ee Q. D. 1936-’4a Vol 1, Col. 2892.1 193 I.C, 
770=13 R.O. 513=42 Cr.LJ. 483=1941 O L. 

R. 333. 

S. 510 — Chemical Analyser — Examination 

in support of report — Desirability. 

Where the guilt or innocence of the accused in 
a criminal case turns entirely on the result of 
chemical analysis as to the presence oi certain 
ingredient> in the articles before the Ci>urt, it is 
desirable that the Chemical Analyser should be 
examined in support of his report and the accused 
given an oppiiTiunity of cross-exam. nmg him. 
(iVadia and Weston, JL) EmpfroR z/. Behram 
‘^herjar Irani. 216 I.C. 288=17 R.B. 148=46 
Cr.LJ 162=46 Bom.LR. 48l=A.I.R. 1944 
Bom. 321. 

S. Che mi cal Analyser — Report — Use 

of — Without calling officer as witness— Evidenti- 
ary value. 

Under S. 510, Cr. P. Code, the report of the 
Chemical Analyser may be used in evidence with- 
out the officer being called as a witness. It is 
obvious however, that the weight to be attached 
to such a report must depend to a considerable 
extent on the reasons which the Chemical Analy- 
ser gives for the conclusion which he has arrived 
at, and in some cases where the matter to be 
reported on is the presence of certain substances 
in the article submitted for examination much 
would turn on the quantity of the incriminating 
substance found in the article. If the report of 
Analyser alone is to be considered sufficient, it 
should contain all the information which that 
officer himself would have been able to furnish if 
he had been examined as a witness, {Wadia and 
Weston, JJ.) Emperor z/. Behram Sh briar Irani. 
216 I.C. 288=17 R.B. 148=46 Cr.L.J. 162=46 
Bom.L.R. 481=A.LR. 1944 Bom. 321. 

S. 510 — Report of Municipal analyst — Ad- 
missibility in evidence in case of adulteration 
under S. 272, 1. P. Code, 

Arepon by a Municipal analyst does not fall 
under S. 510, Cr. P. Code, and cannot be used as 
evidence in case of adulteration under S. 272, 1. 
P. Code, unless the analyst who made the report 
is called as a witness to prove that the contents 
of his report were true. {Beaumont, CJ- and 
Raiadhvaksha, J.) EmpeR'^R v. Sulf.man Shamji. 
209 I.C. 515=16 R.B. 160=45 CrL.J. 92=45 
Bom.L.R. 895=A.I.R. 1943 Bom. 445, 

— S. 511 — Proof of previous conviction — 

Proper procedure. See CR- P- Code, S. 221 (7) 
and also Penal Code, S. 75. I.L.R, 1943 Lah. 
477 (F.B.), 

'S. 512 — Admissibility of depositions recor- 

ded^Burden of proof. 

The burden is on the Crown to show that the 
witnesses whose depositions are recorded under 

S. 512, Cr. P. Code, are either dead or cannot be 
procured without an amount of delay, expense or 
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inconvenience which, under the circumstances of 
the case, would be unreasonable. It is no suffici- 
ent compliance with the section for a witness to 
come forward and say that the whereabouts of 
these persons are not known. The Crown must 
disclose what steps have been taken to ascertain 
where they are. (Niyogi and Bose, //.) Man- 
BODH Pachkand V, Emperor. I.L.R. (1944) 
Nag. 511=1944 N.LJ.247=A.I,R. 1944 Nag. 
274. 

S. 512 — Finding as to absconding of accus^ 

sed — Necessity for recording.^ 

A Magistrate recording evidence under S. 512, 
Cr. P. Code, must record a finding that the 
accused has absconded and that there is no im- 
mediate prospect of his arrest. The mere fact 
that he records the evidence is not sufficient to 
justify an inference that he is satisfied that the 
accused is absconding although there is evidence 
before him sufficient to reach such a conclusion. 
No doubt the section does not say anything in 
express terms about the necessity for recording 
such a finding but such a requirement is implicit 
in the words 'fif it is proved*' which occur at the 
beginning of the section. The word ‘If" is con- 
ditional and signifies that a condition precedent 
has to be fulfilled before the evidence can be 
recorded. That condition is “proof” that the 
accused has absconded and that there is no im- 
mediate prospect of arresting him. The proof 
must clearly be adduced before the Court exa- 
mines the witnesses and it is no use adducing 
proof subsequent to such examination. There- 
fore unless the proof is adduced before the 
Magistrate examining the witnesses and he is 
satisfied as to this proof he has no power to 
examine them under the section. It is necessary 
that there should be material in the order to 
show that the Magistrate had these matters in 
-mind, that he considered and reached the required 
conclusion. Otherwise there is no other way in 
which a subsequent tribunal can determine the 
matter of admissibility of the evidence recorded 
by him. [6 T ah. 489 and 41 All. 60, dissented 
from.] {Niyogi and Bose, JJ.) Manbodh 
Pachkand t;, Emperor I.L.R. (1944) Nag. 511 
=1944 N.L. J. 247=A.I.R. 1944 Nag. 274. 

'S. 512 — Record of statement — Sufficiency 

of evidence as to absconding — If can he question- 
ed by accused. 

The condition precedent to the recording of a 
statement under S- 512 is that the Magistrate who 
records such a statement should be satisfied on 
some evidence led before him^ that the accused 
person is absconding. If he is so satisfied on 
evidence recorded by him the sufficiency of the 
evidence satisfying him cannot be agitated or 
questioned when the accused person is later 
brought to trial or at a later stage when the 
accused person after trial is convicted and ar 
appeal preferred from the order of conviction. 
(Bhide and Ram Lall, JJ.) Karam Singh Jawa- 
har Singh v. Emperor. 197 I.C. 108=43 CrX. 
J. 8=14 R.L. 200=43 P.L.R. 641=A.I.R. 1941 
lah. 361. 

S. 514 — ^Applicability — ^Bond under S. 20> 

SindTrontier Regulation — Forfeiture — ^Procedure. See 
Stem Frontier Regulation, Ss, 20 and 23. I.L.R. 
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Ss. 514 and 49^SoKi “'‘ly iy inretji—M bmt 

by accused — Bond, ij vaha. 

Though S. 499 , Cr. P. Code, clearly contemplates 
two bonds, one by the accused and the other by the 
surety where in fact only one bond is executed by the 
surety, alone, and there is no bond executed by the 
accused, that circumstance cannot in any way affect 
the liability of the surety who has undertaken to 
produce the accused. The bond is not invalid fop 
the reason that there was no similar bond executed 
by the accused. {Malik, J.) Nesar Ahmad c 
Emperor. I.L.R. (1945) A. 639=221 I.C 544-* 
1945 A.W.R. (H.C. 176)=1945 A.LJ. 476=:aT 
R. 1945 A. 389. 

S. 514 — Bond under S. 109 — Forfeiture for bmh 

— Time for starting proceedings. 

A Magistrate who convicts a person of an offence 
involving the forfeiture of the security bond executed 
by that person under S. 109 , Cr. P. Code, 
can subsequently take action against that person by 
forfeiting the security bond. (Almond, J.C. and Mir 
Ahmad, J.) Umar Baksh Musa Khan v. Emperor, 
197 I.C 66=14 R. Pesh. 44=43 Cr.L.J. 109= 
A.I.R. 1941 Pesh. 78. 

S. 514 — Bond to appear in particular Courir^ 

Transfer of case to another Court — Failure to appear in 
latter Court — Bond if can be forfeited. 

The accused gave a bond to the Court of the Chief 
Presidency Magistrate, Bombay, binding himself b 
attend in the Court on a particular date and to con- 
tinue so to attend until otherwise directed by the 
Court. He did attend on that date and on other 
dates also. The case was subsequently transferred 
to the Court of the 8 th Presidency Magistrate. He 
attended in the latter Court for some days, but later 
failed to appear. 

Held, (i) that the accused did not break the con* 
dition of the bond. All that he had undertaken was 
only to attend and to continue to attend the Court of 
the Chief Presidency Magistrate, although that 
Court might direct him to cease to attend that Court, 
it could not direct him to attend some other Court 
which he had not undertaken to attend. The accused, 
in failing to attend the Court of the 8 th Presidency 
Magistrate could not therefore be said to have com- 
mitted a breach of the bond ; ( 2 ) ^ that it was the 
Court of the Chief Presidency Magistrate that must 
be satisfied before the bond could be forfeited under 
S. 514 , Cr. P. Code, and that the Court of the 8 m 
Presidency Magistrate had no jurisdiction to forfeit 
the bond. {Beaumont, C.J. and Weston, J.) Emperor 
V. Ballabhdas Motiram Gupta, 207 I.C. 22--lw 
R.B. 1=44 Cr.L.J. 549=45 Bom.L.R. 314=A.I. 
R. 1943 Bom. 178. 

S. 514 — Bond to produce accused when requird 

— Forfeiture without notice to surety — Whether justifed. 

Where the bond executed by a surety was f<5>^ ^ 
production of the accused in Court whenever 
upon to do so, it cannot be said that the surety failed 
to perform the conditions of the bond in the abse^ 
of any notice calling upon him to jDroduce the accuse. 
Consequently there will be no justification for 
feiture of the bond under S. 514 , Cr. P. Code, 
absence of such notice. {Lodge and Blagden,ljA 
Manindra Kumar Majumdar v. Emperor. I 
(1942) 2 Cal. 482=207 I.C. 196=16 R.C. 38== 
44 Cr.L.J. 615=A.I.R. 1943 Cal. 236. 

S Sl^Breach of hond--Bond under S. 107-r 

Commission of offence under S. 396, I. P* Code. 

An offence under S, 396 , I. P. Code, involves a 
breach of the peace, particularly when fire-anM aw 
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used. Therefore, the commission of such an offence 
by a person who has executed a bond under S. 107 , 
Cr. P. Code, warrants the forfeiture of that bond. 
{Almond^ J,C.) Sher Mahomed v. Emperor. 195 

I. C. 588=14 R. Pesh. 19=42 Cr.LJ. 754=A.I. 
R. 1941 Pesh. 63. 

Ss. 514 and 537 — Failure to record grounds of 

proof — If and when curable. 

Where a Magistrate though he satisfied himself 
by sending for the relevant records and perusing them, 
did not record the grounds of proof that a security 
bond had been forfeited, and the person who gave the 
security is not thereby prejudiced, the defect in the 
procedure is merely an irregularity of the kind referred 
to in S. 537 , Cr. P. Code. The Magistrate cannot 
be said to have acted without jurisdiction, merely 
because he failed to record the reasons for holding 
that there was a forfeiture. {Bennett, J.) Pad am 
Singh n. Emperor. 16 Luck. 646=1 93 I C. 627= 
13 R O. 492=1941 A.L.W. 271=1941 A. Cr. C. 
87=1941 O.LR. 303=42 Cr.LJ. 45 7=1941 O. 
W N. 357=1941 O.A. 277=1941 A.WR. (Rev.) 
219=A I R. 1941 Oudh 321. 

S. 514 — Forfeiture of bail bond — Reduction of 

amount — Circumstances, 

Where owing to non-appearance of the accused on 
the day fixed, the bail bond of the sureties was for- 
feited but subsequent thereto, the sureties arrested 
the accused and produced them before the Magistrate 
concerned and the sureties were poor servants, the 
amount to be forfeited could be reduced. {Ghulam 
J.) Imam Beg Emperor. 197 I.C. 225= 

1941 A.Cr. C. 305=43 Cr.L.J. 135=14 R.O, 
305=1941 O.L.R. 857=1941 O.A. 941=1941, 
A WR. (C.C.) 362=1941 O.W.N. 1225=A.I.R. 

1942 Oudh 112. 

S. 514 — Forfeiture of bond — Evidence taken behind 

back of person tn question — Value of. 

Under S. 514 , Gr. P. Code, in evidence taken 
behind the back of a person whose bond is alleged 
to have been forfeited, is Quite worthless. {Henderson, 

J. ) Annada Charan Chakrabarti V. Emperor. 
l.L.R. (1942) 2 Cal. 475=207 I.C. 265=16 R.C. 
65=44 Cr.L.J. 630=A.I.R. 1943 Cal. 251. 

S. 514 — Forfeiture of bond — Proceedings, when 

to be started. 

The mere fact that no immediate action under S. 
514 , Cr. P. Code, is taken against a person under re- 
cognizances to keep the peace or against his surety, on 
the conviction of the former of an offence involving 
a breach of the peace, is no bar to such action being 
taken at a future date. Nor is it necessary that such 
proceedings should have been started before the 
expiry of the period for which the bond is given. 
(Bennett, J.) Padam Singh ik Emperor. 16 Luck. 
646=193 I.C 627=13 R.O. 492=1941 A.L.W. 
271=1941 A. Cr.C. 87=1941 O.L.R. 303=42 
Cr.L.J. 457=1941 O.W.N. 357=1941 O.A. 277 
=1941 A.W.R. (Rev.) 219=A.I.R. 1941 Oudh 
321. 

— S. 514 — Forfeiture of bond taken under S. 107 

— Magistrate competent to take proceedings, 

A person bound down under S. 107 , Gr. P. Code, 
would be taken to have broken the terms of the bond 
only if he commits a breach of the peace at the place 
where it was apprehended he would do so, while the 
man from whom a security has been taken under 
S, no, Gr. P. Gode, would be so liable wherever 
he commits the offence. It follows that no Magis- 
trate other than the one who has bound down a 
person under S. 107 , Gr. P. Gode, can ever have 
the jurisdiction to take proceedings under S, 514 , 
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Cr, P. Code, against him and his sureties. {Mir 
Ahmad, J.). Abdul Rashid v. Emperor. 206 I. 
C. 330=15 R. Pesh.. 110=44 Cr. L.J. 478=A.I. 
R. 1943 Pesh. 41. 

S. 514 — Forfeiture of several bonds — Separate 

proceedings — If necessary. 

Where several bonds are alleged to have been 
forfeited, separate proceedings under S. 514 , Cr. P, 
Gode must be taken in respect of them. It has to be 
established separately that each particular bond has 
been forfeited and evidence with regard to one bond 
cannot be used with regard to another. {Henderosn, J. ) 
Annada Charan Chakrabarti v. Emperor. I.L. 

R. (1942) 2 Cal. 475=207 I.C. 265=16 R.C. 65 
=44 Cr.LJ. 630=A.I.R. 1943 Cal. 251. 

Ss. 514 and 496 — ^Forfeiture of surety bond 

— Legality — ^No recognizance taken from accused. 
Indar V. Emperor. [See Q.D., 1936 - 40 , Vol. I, Col. 
2897 .] IX.R. (1941) Lah. 519. 

S.514 and U, P, Encum. Estates Act, 

S . 4 — Forfeiture — Surety being applicant under Encumbered 
Estates Act — If saves forfeiture. 

The fact of a surety having applied under the U. P. 
j Encumbered Estates Act does not protect him against 
a forfeiture of his bond on that ground. {Bennett, J.) 
Padam Singh v. Emperor. 16 Luck. 646=193 I.C. 
627=13 R.O. 492=1941 AL.W. 271=1941 A. 
Cr.C. 87 = 1941 O.L.R. 303=42 Cr L.J. 457= 
1941 O.W.N. 357=1941 O.A. 277=1941 A.W. 
R. (Rev.) 219=A.I.R. 1941 Oudh 321. 

S. 514 — Notice to show cause without recording 

order of forfeiture — Irregularity — Revision. 

The usual practice of Magistrates is, in order to 
save time, without formally recording an order that 
the bond has been forfeited, to call upon the person 
affected to show cause. Such an irregularity will not, 
however, call for interference in revision, {Henderson, 
J.) Annada Charan Chakrabarti v. Emperor. I. 
L.R. (1942) 2 Cal. 475=207 I.C. 265=16 R.C. 
65=44 Cr.LJ. 630=A.I.R. 1943 Cal. 251. 

S. 514 — Surety for accused — Accused joining 

army and absent — Liability of surety. 

Where an accused person absents himself by 
joining the army, in the absence of any compulsory 
military service, there is no distinction between 
joining the army and going away beyond^ the juris- 
diction of the Court and merely absconding in the 
ordinary way. Joining the army being an entirely 
voluntary act of the accused, the surety cannot escape 
liability for the accused’s absence on that score. [Byers, 
J.) Bajee Sahib In re. 208 I.C. 320=16 R.M. 
261=1943 M.W.N. 339=56 L.W. 328=44 Cr. 
L.J. 780=A.I R. 1943 Mad. 519=(1943) 1 M. 
L.J. 446. 

S. 514 — Surety for missing accused — Right to 

adjournment for showing cause. 

Under S. 514 , Gr. P. Code, the surety for missing 
accused is not entitled to an adjournment for the 
purpose of showing cause why the penalty should not 
be paid. He is only entitled to be given an oppor- 
tunity of showing cause. (Bvers, J.) Bajee Sahib, 
In re, 208 I.C. 320=16 R‘'M. 261=1943 M.W. 
N. 339=56 L.W, 328=44 Cr.L.J. 780=A.I.R. 
1943 Mad. 519=(1943) 1 M.L.J. 446. 

S. 514 (1) — Fion’Compliance with — Irregulatiy. 

The failure of the Magistrate to comply with the 
provisions of S. 514 (i), Gr.P, Code, does not deprive 
him of jurisdiction to pass an order forfeiting a surety 
bond. This is an irregularity in procedure which is 
cured by S. 537 , Gr.P. Code. Unless, therefore, there 
1 has been prejuice to the accused the proceedings 
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should not be set aside. (Almond, J.C.) Gul 
Zama^ Emperor. 205 I.C. 325—15 R. Pcsli. 95 
=44 Cr.L.J. 381=:A.I.R. 1943 Pesh. 6. 

-S. 514 (2 ) — ^cope — JSfatureof bond contemplated 

by and remedy in case of forfeiture of the bond. 

Cl. (2) of S. 514, Gr.P. Code, makes it clear that 
what the law contemplates is a personal bond onbehalf 
of the surety and when the bond is fo’^feited and the 
penalty is not paid, the court may proceed to recover 
the amount by issuing a warrant for attachment and 
sale of the moveable property belonging to the surety — 
But, if security of immoveable property is given, it has 
to be registered under S. 17 of the Registration Act and 
if it is unregistered it is invalid. (Malik, J.) Nesar 
Ahmad v. Emperor. I L.R. (1945) A. 639=221 I. 
C. 544=1945 AWR. (H.C.) 176=1945 A.L.J. 
476=A.I.R. 1945 A. 389. 

S .514(7) — A pplicability — Security given under 

S- 1X7- 

S. 514 (7), Gr.P. Code, permits production of a 
certified copy of a judgment in certain security proceed- 
ings, but these do not include proceedings in which 
security was given during an enquiry under S. 117, 
Gr. P. Code. In the latter case, therefore, a copy of 
the earlier judgment will not be sufficient evidence 
by itself in proof of forfeiture against a surety. 
(Beckett, J.) Sajjan Singh v. ExMperor, 199 I.C. 
b=14 R L 382=43 Cr.L.J. 467=43 P.L.R. 
711=AJ.R 1942 Lah. 78. 

— S . 5 1 5 — Power of D strict Magistrate — Order raising 

amount of security to be forfeited — Legality. 

Under S. 515, Gr.P. Code, the District Magistrate 
can pass any order which the original Magistrate 
himself might have passed. He can therefore revise 
the order of the original Court so as to raise the amount 
of security to be forfeited. (Almond, J>CS) Sher 
Mahomed v. Emperor. 195 I.C. 588=14 R. 
Pesh. 19=42 Cr.L.J. 754=A.I.R. 1941 Pesh. 
63. 

S. 5I6-A — Applicabitity — Jurisdiction of Magistrate j 

— Complaint of criminal breach of trust sent to police for \ 
investigation — Property in hands of accused — ^Ex parte 
order for handing over possession to complainant — Legality, 
Before an order under S. 5x6-A, Gr.P. Code, can be 
made, three conditions must be fulfilled: (i) the j 
Magistrate must have reason to suppose that an offence 
has been committed ; (2) that the property in question 
must be produced before the Court ; and (3) that 
there must be an inquiry or trial pending at the time. 
Where on a complaint being made of a criminal 
breach of trust in respect of certain property in the 
hands of the accused, the Ma^strate sends the com- 
plaint to the police for investigation under S. 202, 
Gr.P, Code, it cannot be said that an offence appears ! 
to him at that stage to have been committed, so as to 
justify an ex parte order directing possession of the 
property to be handed over to the complainant 
under S. 5i^A. Such an order is also illegal 
on the ground that the property is not produced 
before the Court, as the power of a Criminal Court to 
make orders under S. 516-A, is limited to property 
which is produced before it. An investigation by the 
police under S. 202, Cr.P. Code, is not an inquiry 
within the meaning of the Code, and since at that 
stage there is no inquiry or trial pending, the order is 
also illegal on that ground. Such an ex parte order 
at that stage is therefore unwarranted and illegal. 
{Broomfield and Wassoodev, JJ,) Ramchetsing 
ArJUnsingh V, Deoji Kalyanj. 198 I.C. 426=14 
R.B. 320=43 Bom. L.R. 967=43 Cr.L.J. 362= 
.'■■SiSIijR;., 1942' B<im. 42. 
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S. 517 — Applicability. 

S. 517, Cr.P. Code, is inapplicable to a case where 
there is neither an inquiry nor a trial in any criminal 
Court. (Lobo, J.) Sulleman Haji Eluas v 
Emperor. I.L R. (1942) Kar. 72=202 I C n/\ 
= 15 R.S. 37=43 Cr.L.J. 804=A.I R loS 
Sind 89 ■ * ^ 

S. 517— Applicability— Case under Defence 

of India Rules, R. 8i (4). See Defence of Indta 
Rules, R. 81 (4). 46 Bom.LR. 449. 

S 517— Applicability— Case under Defence 

of India Rules — Section — If abrogated or limited by 

R. 81 (4), Rules. See Defence of India 

(as amended in 1943), R. 81 (4). 46 Bom L R 529* 

S 517 — Applicability — Conviction under R. 90 (3), 

Defence of India Rules — Power to confiscate small com 
found in possession of accused. 

On a conviction under R. 90 (3) of the Defence of 
India Rules, the Court has power to make an order 
confiscating the small coins in respect of the possession 
of which he is convicted. The power of confiscation 
given by S. 517, Gr.P. Code, is unaffected by R. 90 
(3) of the Defence of India Rules. (Lokur and Weston, 
JJ.) Emperor v, Nanabhai Naoindas. 47 Bom 

L. R. 644=A.I.R. 1946 Bom 36. 

— S. 517 — Applicability — Conciction under R. 90 

(3) y Defence of India Rules — Confiscation order — Legality. 

The offence of hoarding small coins punishable 
under R. 90 (3) of the Defence of India Rules is an 
offence to which S. 517, Cr. P. Code, applies. Hence 
a Magistrate can, on conviction of an accused under 
R* 00 (3)5 Defence of Inida Rules, order conhscatioDi 
of the coins in respect of which he is convicted. 
(liuppuswami Ayyar, J.) Narasimha Gheti’iar, In re., 
212 I.C. 3=16 R.M. 580=45 Cr.L.J. 525=1943 

M. W.N. 716 (1)=56L.W. 646=A.I.R. 1944 
Mad. 125=(1943) 2 M.L.J. 500. 

S 517 — Applicability — Ofiences under Defence 

of India Rules, R. go (2) (a) SLud (e) — Power of Court 
to confiscate coins. 

The Court convicting an accused person under R. go 
(2) (e) and R. 12 1 read with R. 90 (2) (a) of the 
Defence of India Rules, has power to order confis- 
cation of coins under S. 517, Cr.P. Code. The f^t 
that the coins were illegally seized is immaterial. 

S. 517, Cr.P. Code, applies to the special offences 
created by the Defence of India Rules. R. 124 
does not oust that section and sub-rule (3) of that 
rule only applies when the special powers conferred 
by Sub-R. (i) have been resorted to. (Bose, J) 
Bhimjt Ramjt V. Emperor. I. L.R. (1945) Nag. 
413=218 I.C. 12=46 Cr.L.J. 366=1944 N.L.J. 
417=A.I.R. 1944 Nag. 366. 

S. 517 — Applicability — Forfeiture — Power of Court 

to order. 

S. 517, Gr.P. Code, is not a penal provision and 
should not be applied so as to enable it to pass an 
order of forfeiture in a trial for contravention of an 
order under the Defence of India Rules, when th^ 
order contravened does not provide for any for feiture. 
(Shearer, J.) [ageswar Chamar v. Emperor* 
(1944) P.W.N' 128. . r.*" 

-Ss. 517 and 523 — Applicability — Police seeing 

property on information — Seizure not reported to 
' — Ho chalan sent up — Order of Magistrate deliverfg 
property to person from whom it was seized, on his applicatt^ 
— Validity of order. 

Under S. 517, Cr.P. Code, no doubt, a Magistrate 
; has the power to restore property to the popession 01 
any party, but this is only at the condusion of the 
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inquiry or trial that has been held relating to the 
offence with which the property is concerned. When 
there has been no such inquiry or trial in the case, 
section cannot come into operation. Where 
the police, acting on some information, recovered from 
the petitioner’s possession a horse and when the 1 
petitioner approached the magistrate, the latter passed 
an order handing over the horse to him on his fur- 
nishing security and no chalan was sent up by the 
police in the case, the order of the magistrate is not 
one passed under S. 517, Gr.P, Code, though it 
could be considered to be one under S. 523, Gr.P. 
Code. Even so it is not free from defect, because 
from a strict reading of S. 523, that order should be 
passed not on the application of the party, but on a 
report by the police. The absence of such report, 
when it has not occasioned any failure of justice, is no 
ground for interference in revision with that order. 
{Blacker, J.) Ghula^m Ali r. Emperor. 221 I.C. 34 
=:AJ.R. 1945 Lab. 47. 

S. 517 — .A.pp lie ability — Prosecution for offence 

under R. 81 (4), Defence of India Rules — Power of 
Court to pass order of confiscation. See Defence 
OF India Rules, R. 81 (4). (1944) 2 M.L.J. 229. 

Ss. 517 and 162 — Confession made by accused to 

police during investigation — Tfcan be used — Evidence Act, , 
S. 25. “ ^ i 

There is no ban either in S. 25 of Evidence Act, 
or in S. 162 of Gr.P, Code, to a confession of an accused 
person made to a police-officer during the course of 
invstigation being used for the purpose of S. 517, 
Gr.P. Code, to determine firstly, whether the property ' 
is property regarding which an offence appears to 
have been committed, and, secondly, for determining 
the person to whose custody it should be delivered. 
The fact that the magistrate has not recorded this 
evidence separately after the trial is over, but has 
put it on the record of the substantive trial, is for 
the purposes of S. 517, Gr.P. Code, at most an irregu- 
larity curable under S. 537, Gr.P. Code. {Blacker, J.) 
PoHLur;. Emperor. 209 I.C. 546=45 Cr.L.J. 
153=16 R.L. 158=45 P.L.R. 39i=A.I.R. 1943 
Lah.312. 

S. 517 — Construction and scope — What can be 

confiscated under. 

The provisions of S. 517 (i), Gr.P. Code, contem- 
plate something more than the subject-matter of an 
offence ; the sub-section does not speak of anything 
which is the subject-matter of an offence, but anything 
regarding which an offence appeared to ba^^e 
been committed. {Danis, C.J. and 0’ Sullivan, J.) 
Mehromal V. Emperor. I.L.R, (1944) Kar 142 
=215 I.C. 274=17 R.S. 51=46 Cr.L.J. 92=A.I 
R. 1944 Sind 207. 

S. 517 — Order under — Appeal or revision to 

Sessions Judge. — If lies. 

There is no ad hoc right of appeal or revision to the 
Sessions Judge against an order passed by a Magistrate 
under S. 517, Gr.P. Code. All that the Sessions 
Judge can do is to substitute his own order for that 
4>assed by the trial Court, if the substantive case comes 
before him as a Court of appeal, or a Court of revision. 
All that he can do in the case of an order which comes 
to his notice otherwise is to report it to the High 
Court for revision. {Blacker, J.) Ghitlam ali v. 
Emperor. 221 I.C. 34=A.I.R. 1945 Lah. 47. 

Ss. 517 and 520 — Order under S. 517 by first 

class Magistrate — Appealability — Forum. 

Where an order under S. 517, Cr. P. Code, is piSed 
by a first class Magistrate wbo acquitted the accused 
in the case, an appeal lies against such order, to the 
Sessions Judge. {Hamilton, J.) Ram Dihal p. Badri, 
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I.L.R. (1941) All. 168=193 I.C. 817=13 R.A. 
462=1941 O.W N. 137=42 Cr.L.J. 469=1941 
A.Cr.C. 85=1941 O.A. (Supp.l 281=1941 A.L. 
W. 169=1941 A.W.R. (H.C.l 7=1941 A.L.J. 53 
=A.I.R. 1941 All. 143. 

S. 517 — Scope — Conviction in respect of hides 

carried hy accused in cart under S. 65, Madras City Police 
Act — No charge in respect of cart — Confiscation of cart — 
Legality. 

Accused was charged under S. 65, Madras City 
Police Act, in respect of some hides which he was 
found carrying in a cart and for possession of w'hich 
he could give^ no satisfactory explanation. The 
Magistrate, while competing the accused ordered 
not only the hides but also the cart to be confiscated. 

Held, the offence being only in respect of the hides 
and there being no offence alleged or charged in 
respect of the cart, there was no justification for the 
order of confiscation in respect of the cart. {KuppU’- 
swamiAyyar,J.) Abdul Azeez r«f. 212 I.C. 101 
=16 R.M. 576=45 Cr.L.J. 516=1943 M.W.N. 
714=56 L.W. 647=A.I.R. 1944 Mad. 59= 
(1943) 2 M.L.J. 447. 

S. 517 — Scope — If subject to or superseded 

by R. 90-B (6) — Defence of India Rules — Jurisdiction 
of Court to make order as to disposal of money 
seized under R. 90-B (4) of the Defence of India 
Rules. See Defence of India Rules, R. qo-B (4) 
AND (6). 43 Bom.L.R. 872. 

S, 517 — Scope of — Rights to the return of property 

— Test — Possession or ownership — Property recovered from 
bona fide pledgee — Pledger acquitted on i harge of theft, 

S. 517, Cr. P. Code, authorises the Court to return 
the articles concerned whether or not an offence is 
committed in respect thereof to the person claiming 
to be entitled to possession. The expression “person 
claiming to be entitled to possession ’* is important. 
It does not mean the owner. Ownership involves a 
question of title, whereas possession does not. Hence 
where the articles were recovered from a bona fide 
pledgee, his possession being under a contract must 
be regarded as legal possession and if the contract 
is valid it must be assumed that he would be the 
person entitled to possession thereof as against the 
other party to the contract., {Niyogi, J.) Budhulal. 
Harnarayan r. SxBKHMAN. I.L.R. (1942) Naff 
769=200 I.C. 347=43 Cr.L J. 698=15 R.N. 12 
=1942 N.L.J, 240=A.I.R. 1942 Nag 82. 

S. 520 — “ Court of appeal or revision — Meaning 

of- 

The Court of appeal or revision referred to m S, 
520, Gr. P. Code, is the Court which ordinarily is* 
the Court of appeal or revision, as the case may be,, 
to which the Court passing the order as to the disposal 
of the property is, as such, ordinarily subordinate, 
when the order which is challenged is the order as- 
to the property alone. If the principal order is chal- 
lenged, the Court of appeal or revision would be the 
Court before which the appeal or revision application 
against the principal order has been made. {Davies^ 
C.J. and Weston, J.) Fatima v. Sain Bakhsh. I.L 

R. (1941) Kar. 442=198 I.C. 493=14 R S. 147 
=43 Cr.L.J. 386=A.I.R. 1942 Sind 1. 

Ss. Powers of High Court— Order under 

5'. 517 carried out by Magistrate. 

The words of S. 520, Cr. P. Code, are very wide and 
confer extensive powers on the High Court. The- 
fact that the order under S. 517 has been carried out 
by the Magistrates cannot preclude the High Court 
from exercising the powers conferred upon it by 

S. 520, nor is it necessary that the order of the Magis- 
trates should have been stayed before the High Court 



1919 


THE QUINQUENNIAL DIGEST, 1941—1945 

CR. P. CODE (1898), S. 523. 


1920 


CR. P. CODE (1898), S. 521. 

could exercise its jurisdiction in either setting aside 
the order or passing such further order as it thought fit. 
{Ghulam Hnsan, J.) Dost Mahomed v. Emperor. 
220 I.C. 437=46 Cr.LJ. 756=1944 O.A. (C.C.) 
223 (2)=1944 A.W.R. (C.C.) 223 (2)=A.I.R. 
1944 Oudh 310. 

S. 521 — Complaint under S. 501 , I. P. Code 

in respect of defamatory passages in book — Order 
for destruction of entire book — Propriety — Proper 
order. Sumitramma v, Krishnamurthi Sastri. 
JSee 1936 - 40 , Vol. I, Col. 2904 .] 13 R.M. 529 
(1 =42 Cr.LJ. 119. 

— S. 522 — Applicability — Conviction under S. 448 , 

/. P. Code, 

Where a person is convicted of criminal trespass, 
which does not necessarily imply criminal force, 
an order under S. 522 , Cr. P. Code, cannot be passed 
because the section is not applicable to such a case. 
The offence in the case of a person against whom 
S- 522 is applied, must be attended by criminal force. 
(Mathur, J.) Jamuna Das 7-. Emperor. I.L.R. 
(1944) All. 754=217 I.C. 170=17 R.A. 128=46 
Cr.L.J. 211=1944 A.W.R. (H.C.) 280=1944 A. 
LJ. 432=1944 A.L.W. 547=1944 O.A. (H.C.) 
280=A.I.R. 1945 All. 26. 

S. 522 — Applicability — ‘‘Criminal force ” — Mean-' 

Ifig — Porce used not against person but against property 
— Order for restoration — If can he made. 

The expression “criminal force*’ in S. 522 , Cr. 
T. Code, does not embrace all kinds of physical 
violence on persons or inanimate objects, but refers 
only to criminal force in the limited sense in which 
it is defined in the Penal Code and S. 522 applies 
only to criminal force used against the person. No 
order for restoration of possession can therefore be 
made under S, 522 ,^ when the force attending the 
dispossession complained of was used not against 
the person dispossessed but against the property in his 
absence, {Byers, J.) Aswatha Narayana Gupta. 
a. Muneppa. I.L.R. (1943) Mad. 900=208 I.C. 
579=16 R.M. 248=44 Cr. L.J. 769=1943 M, 
W.N. 130=56 L.W. 67=A.I.R. 1943 Mad. 257 
=(1943) 1 M.LJ. 160. 

— S. 522 — Competency of revisional Court to pass an 

order under, after one month after the conviction. 

Where a Magistrate fails to pass an order under 
JS. 522 , Cr. P. Code, within one month of the date 
of the conviction, it is nevertheless competent to the 
revisional Court to pass such an order when the 
matter comes up before it. {Davies, J.) Dina v, 
Deo Karan. 1945 A.M.L. J. 9. 

S, 522 — Complaint of Criminal trespass by 

Zamindaas c^ent — Finding that Z^^^i^dar has been dispos- 
sessed by force — Order directing delwery of possession to him 
instead ^ to complainant — Legality 

Where on a complmnt by a Zamindar’s agent, the 
accused is cpnvicted of the offence of criminal trespass 
ar^i the ^fin^ is that the Zamindar was dispossessed 
pf show 6i force, an order directing delivery 

of possession to the Zamindar, instead of to the 
complainant, is rightly made, ( Kuppuswami A vyar, J. ) 
Narayana v, Madar Khan. 1944 M.W.M 
436=A.I.R. 1944 Mad. 473=(1944) 2 M L T* 
380. 

— S. ^ 522 — Duty of Criminal Court — Property 

taken by violence under colour of civil claim — Duty to 
■order restoration. 

Where property is taken by violence by one person I 
Ifom another person under colour of a civil claim, I 
the Criminal Court should ordinarily order the 
property so taken by violence to be returned to the 
person from whom it has been taken; otherwise 
Criminal Courts would be encouraging persons to' 


take the law into their own hands, break intD n+i, 
persons houses and take property therefrom 
colour of a right which in fact they may not 
(Horwill, J.) Nalluswami Reddi p. ^Nalla 
206 I.C. 591=16 R.M. 39=56 L.W 
L.J. 554=1943 M.W.N. 163=A.I.R 1943 
392=(1943) 1 M.L.J. 277. 

S. 522 — ‘Force’ — Meaning of. 

Singh y, PannaLal. [.S'eeQ..D,, 1936-40, Vol T Pn 
3343.] I.L.R. (1941) Lt^h. 512^19110 
13 R.L. 322=42 Cr.L.J. 160. ' 

S. 522 — ‘Force’ — Meaning of. Kaia 0™ 

Vol. I, Col.' ooTTi 
192 I.C. 282=13 R. Pesh. 41=42 Cr.L.j;^^2 

•S. 522 — Issue 


of notice, if condition precedent to 

passing order under. 

It cannot be said that it is absolutely necessary to 
issue notice before passing an order under S. 520: 
Cr. P. Code, and if no substantial injustice has beeil 
done, an orcier without issue of the notice may not 
be interfered with in revision. {Allsop, J.) Chhabia 
V. Ram Charan. I.L.R. (1943) All. 33=204 I C 
183=15 R.A. 326=44 Cr.L.J. 164=1942 ALT 
587=1942 A.W.R. (H.C.) 339=1942 A.LW 
551=1942 A. Cr. C. 189=A.I.R. 1943 All. 1 

522 — Order under on conviction — Setting ‘asidt 

of conviction on appeal — Restoration of possession to accused. 

Where possession of a house is given to a complainant 
under S. 522, Cr. P. Code, on the conviction of the 
accused under S. 448, Cr. P. Code, if the conriction 
is set aside in appeal the house must be restored to the 
possession of the accused irrespective of the question 
of any equities. (Waliullak, J.) Malkhan Singh 
y. Emperor. I.L.R. (1945) All. 282=221 I C 
141=1945 A,W.R. (H.C.) 68 (1)=1945 A.I.W*. 
116=1945 O W.N. (H.C.) 109=1945 A Lj. 233 
=1945 A. Cr.C. 69=A.I.R. 1945 All. 226. 

S. 522 — Revision — Order for possession — Powet 


of High Court to make when no revision pending against 
corwiction. 

Where an application for an order for possession 
is made to the trying magistrate under S. 52 2 (i), 
Cr. P, Code, not at the hearing but more than one 
month after the conviction, and is dismissed on the 
ground of want of jurisdiction in that it was not made 
within^ one month from the date of conviction, the 
order is clearly right because at the expiration of a 
month the Magistrate is functus ojfcio. The High 
Court, however, in revision against the order of Ae 
Magistrate dismissing the application under S. 522 (i)^ 
can make an order for possession under S, 522 (3) 
although there is no revision application before 
the High Court against the conviction itself. 


mont, C.J. and Wadia, J.) Savlaram Sadoba 
Dnvaneshwar Vishnu. I.L.R. (1942) Bom. 249. 
=200 I.C. 724=14 R.B. 39=43 Cr. L.J. 708= 
44 Bom.L.R. 246=A.I.R. 1942 Bom. 148. 

— ; S. 522 (3) — ^Scope — Order under S. 522— 

R-ght of appeal — If conferred. Mahomed Sharif 
V, Diwan Singh, O.D., 1936-40, Vol. T, Gol. 
2906.] I L.R. (1941) Lah. 377=43 P L.R 534. 

S. 523 — Discretion under — Ofence investigatied 

as one under S. 461, I. P. Code — Subsequent filing of 
referred charge sheet as ofience turned out to be one under 
»S. 403, I, P. Code — Order as to disposal of property-^ 
Discretion of Magistrate, 

%|^23, Cr.P. Code, empowers a Magistrate to 
ord^ with regard to the disposal of property which, 
is alleged or suspected to have been stolen or is low; 
under circumstances which create suspicion of. 
commission of any offence. The police started 
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investigation into a case in respect of certain cattle The property seized during the investigation of a 
as an offence falling under S. 41 1, 1. P. Code. Under crime should except in exceptional cases be restored 
receipt of some information they came to the con- to the person from whose possession it was taken, 
elusion that the offence did not fall under S. 4x1, Where certain ornaments are seized from the pawnee 
but under S. 403, I. P. Code. Since the offence was during the investigation into a complaint by a third 
not cognizable the police sent a referred charge sheet person against pawner in respect of those ornaments, 
to that effect. The Magistrate agreed and ordered when no offence against the pawner is proved, the 
the cattle the subject-matter of the complaint to be ornaments should be returned to the pawnee and not 


returned to the complainant, 


to the complainant against the pawner. (Agarmal^ J . ) 


Held, on a reference that the Magistrate had a dis- Babu Ram v. Emperor. 17 Luck. 430=197 I.C. 
cretion to make the order under S. 523, Cr. P. Code, 404=1941 O.W N. 1304=1941 A.W.R. fC.C.) 
and it could not be said that the discretion was not 395=1941 O.A. 1000=1942 A. Cr.C. 10=14 
exercised judicially, {Horwill, J.) Timma Reddi R.O. 323=1941 O.L.R. 897=43 Cr. L.T. 164= 
V. Rami Reddi. 195 I.C, 228=14 R.M. 162= A.I R. 1942 Oudh 128. 


1941 A. Cr.C. 107=1941 O.A. ( Supp.) 603=42 
Cr.L. J. 635=1941 M.W.N 224=53 L.W. 394= 
A.I.R. 1941 Mad. 416={1941) 1 M.LJ 421. 
S. S2S-— Order under — If can be reviewed. 


S. 523 — Scope — Property seized under S. 51 — 

Disposal of— Duty of Magistrate. 

The disposal of property seized by the Police under 
S, 51 of the Cr. P. Code, cannot be indefinitely post- 


A ^ magistrate has no power to review an order poned ; and when the person from whom it has been 
ipreviously passed by him under S. 523, Cr, P. Code, seized applies for the restoration thereof, the Masris- 
( Fil nrhfi* 7 ^ f^uTTT A»f A T T .1 Emperor 00 1 t r\ a. j 1 rxi- i . n _ 


{Blacker, J.) Ghulam Alt ; 
34=A.I.R. 1945 Lab 47 


221 I.C. trate must deal with the application under S. 523, 
Cr. P. Code. {Lahshmana Rao, J.) Shroff Bod. \nna 


-Ss. 523 and 524 — Order under S. 523 — Appeal\v. Emperor. 1941 M.W.N. 1039=198 I.C. 671 


or revision to Sessions Judge — If competent. 

There is no right of appeal or revision to the Sessions 
Judge from an order passed by a Magistrate under 
S. 523, Cr. P. Code, directing the restoration of 
property to the person from whom it was recovered 
by the police. S. 524, Cr. P. Code, is inapplicable 
-to the case. {Blacker, J.) Ghulam Ali v. Emperor. 
221 I.C. 34=A.I.R. 1945 Lah. 47. 

‘S. 523 — Procedure — Duty of Magistrate — Charge 

'Of theft — Accused denying charge and pleading that property 
was foisted on them — Acquittal — Order for return of property 
4o accused— Legality. 

Under S. 523, Cr, P. Code, the Magistrate is bound 
to order the property to be given to the person entitled 
to possession; it is his duty under the section to make 
an inquiry as to the person entitled to possession and 
to order possession to be given to him. If he is unable 
after inquiry to satisfy himself as to the person entitled 
to possession, he should under S. 523 (2) issue a 


=43Cr.LJ 536=14 R.M. 590=A,I.R. 1942 
Mad. 319 (1). 

S. 526 — Transfer. 

Application by complainant. 

Costs. 

Grounds for transfer. . 

Scope. 

Stay order on application for transfer. 
Transfer. 

S. 526 C4)-Object of. 

S. 526 (8)— Adjournment or applying for 
transfer.. 

S. 526 (8) — Nature of provisions. 

S. 526 (8)— “Subsequent intimation.” 

S. 526 (9) — Discretion of Sessions Judge. 

Application by complainant, 

S. 526 — Application by complainant— Crown 


.rro&'Sirtlon’ beforr^passingfinS "orlS/ Tk.rl op^-Scppluation^ase, if can be transferred 
-the accused charged with theft plead that they have , rtf'- 

committed no theft, and that the property Alleged rt*^® ^ complmnant, 

to be stolen was foisted on them and the Magistrate the Cro^ opposes &e complainant’s 

accepts this defence and acquits the accused doubting ay 

Whethf^r anv theit hat. b EMPEROR. _ 196 TC. 467=14 R.U. 160=42 Cr. 


whether any theft has been committed, he should not f T"«8n— 4^ P T P ‘TodTiT^^oo 

OTdtv the property to be returned to the accused. 'J' ® 

Suchanorderisclearly wrong and illegal, {fforwill, 526— by complamant—DtUy of 

13=S?Cnlfj%68=55iLV^.'713=ig42 M.’w’ An appUcation for transfer by a complainan 
727— A TP 1Q42 Marl 72fi n v should be scanned more narrowly than that of an 

‘L T 575 ^ Mad. 7Z0 (1)^(1943) 2 accused person. An accused person apprehends. 


.5,) Ghinnavadu, In re, 204 I.C 37=15 R.M. 
733=44 Cr.LJ. 168=55 L W. 713=1942 M.W. 
N. 727=A.I.R. 1942 Mad. 726 (1)=(1943) 2 
M.L.J. 575. 

— — S. 523 — Procedure — Independent inquiry — If essen- 
.Hal before making order. 

Under S. 523 (2), Cr. P. Code, it is not incumbent 
on a .ms^strate to make an enquiry before passing 
an order as to the person entitled to possession of the 
prope^. Such an order can be passed on the 


T J J . . conviction and a complainant that his enemy will go 

■Procedure — Independent inquiry — If essen- free. {Skemp, J.). Ghulam Rasul v. Emperor. 196 

f*’-- I.C. 467=14 R.L. 160=42 Cr.L.J. 880=43 P 

(a), Cr. P. Code, it is not incumbent L.R. 354=A.I.R. 1941 LaH. 299. 

5 to make an enquiry before passing 

he person entitled to possession of the ty tt f A vosts. 

h an order can be passed on the S. 526 — Costs — ^Adjournment of case to enable 


materials available before him, without any indepen- accused to move for transfer — ^Po-wer to order pay- 
dent enquiry regarding the ownership of the property. costs qf day to * prosecution. See Cr. P 

"The section provides for an enquiry only in the case Lode, S, 344, (1941) 2 M.L.J. 854. 

■where the person entitled to possession is unknown. Grounds' for transfer 

£RVl942^'lS?72-M2YA2n-frR^- -^-i^^-Graunds .fortranfer^Apprehension of 

=« Lx.J 804=AJ R 1942 Sialsi Tfa thapefence counsel is fishing 

^ ^ — S. 523 — Property s,eized during inoesfigaiion of If in the course, of a trial the Court remarks a num- 
4t crime-rTo whom to be restored — Seizure from pawnee beroftimes that the councilor the accused is “fishing 
—No ofence against fawner proved— Order for return to out a case,” the uSe of that expression is likely to 


complainant agmnst pawner — If justified. 
Q. D. 1—121 


1 create an apprehension iri the mind of the accused 
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that he will not have a fair and impartial trial as the 
Court has made up its mind that he has no defence 
and that he is trying to find one, y.) Annu- 

BEG Mukimbeo ». Emperor. I.L.R. (1945) Nag 
533 = 219 I.C. 377=18 R.N 42=46 Cr.L.J. 601 
= 1944 N.L.J. 396=A.I.R. 1944 Nag. 820. 

— S. 526 — grounds for transfer — Apprehension of 
accused Cdficellation of bail during trial — Allegation that 
magistrate cancelled bail for refusal of accused to purchase 
War Fund Flags — -Sufficiency, 

The accused were being tried before a Magistrate 
and were on bail. When the prosecution evidence 
was almost complete the Magistrates cancelled their 
bail. The accused thereupon moved for a transfer 
of the case on the ground that the real reason why 
their bail was cancelled was because they refused to 
subscribe money for the purchase of War Fund Flags 
when asked to do so by the magistrate. 

Held, whether the accused were or were not justified 
in believing that the reason for cancellation of their 
bail was their refusal to purchase War Fund Flags, 
and whether it be true or not, it must be considered 
that they had grounds for apprehension that it was 
their refusal to purchase those flags that led the 
magistrate to cancel their bail and therefore there 
were sufficient grounds for transferring the case. 
{Agarwala, J,) Thakur Singh v, Ishwar Singh. 205 
I.C. 576=15 R.P. 308=9 B.R. 247=44 Cr L T 
420=23 Pat.L.T. 715=A I.R. 1943 Pat. 143. 

-S. 526 — Grounds for tranfer — Accused preferrirw 


case to be tried by particular Judge or Court — If ground 
for transfer to that Judge or Court, 

The Criminal Procedure Code does not contem- 
plate the transfer of a case for trial by a particular 
Judge specified by the accused. The fact that the 
accused prefers to have his case tried by particular 
Judge or tribunal is no ground for transfer of the case 
from the Court or tribunal in seisin of the case to any 
other Court or tribunal, when there are no reasonable 
grounds for the accused or any one else to believe that 
a fair or impartial trial cannot be had in the Court 
in which the case is pending. {O'Sullivan, J. ) Maho- 
med Ayub Khuhro V . Emperor. ILR riQAS^ 
Kar.275=A.IR. 1946 Sind 1 . ^ 

jS. S26— Grounds for transfer— Apprehension of 

accused— Magistrate filing written statement without even 
reading it. 

The fact that the Magistrate filed without even 
readmg a written statement in which the accused 
made serious complaints against him as well as dis- 
closed prima facie a good defence, may reasonably 
occasion apprehension in the mind of the accused, 
(i awizj, C.J.) Eaouir Chand v, Karam Chand. 200 
1,C. 446=15 R.t. 1=43 Cr.L.J. 632=44 P L R 
104=A.I.R. 1942 Lah. 122. 

' -S. 526— /or tnmsfer— Apprehension of 
fKpa^d^Sfrnarks by MagtstrtOe during examination ofbro- 
Seeu^ tiMnesses adverse to. accused— Magistrate iriksUne 
dn stuped petitmn for each objection on behalf of accused 
to statements of witnesses— Effect. 

A Magistrate has to be 'very cautious in uiakW 
remarks or observations during the course of a trial 
lest a particular obserx^ation should raise a reasonable 
apprehension in the mind of the accused that he would 
not get a fair trial in his Courts If a Magistrate 
dunng the examination of the prosecution ^toss 
makes a remark that the witnesses who did not support 
case have been won over by the acaised 
evidence would not affect the merits 
^the c^e is ralculated to and. must necessarily raise 
4“ . ® e*,*® acQused a re^onable apprehension 
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that he would not get a fair trial. Furtbt-r 
Magistrate does not allow the pleader for the 
to raise objections orally to certain statLeSw 
witness and msists on a stamped petition b“S 
for every objection raised on behalf of the 
the cumulative effect is to create in the min^f^tii 
accused an apprehension that he would not w , 
fair and impartial trial, and in such a case the,?!, 
sufficient grounds for ordering a transfer of the 
(Vama, J.) Munar Pandey ». Emperor lost 
C. 582=8 B.R. 47=14 R.p. 246=43 cri l /i 
=A.1.R. 1942 Pat. 77 . tc ,.r.E.J.4J 

~~tS S 26 —Gromc!s for transfer-AppreImm rf 

accused— Sub-divismial Magistrate trying case ofblJl 


btjing case ot blaeL 

marketing mid violating regulations— Sub-divisional m 2 , 

irate as officer interested in eliminating black-marketim ani 
enforcing regidations— Transfer of case— Desirability 
A Sub-divisional Magistrate xvho is a very* keen 
omcei determmed to do all he can to see that Govern, 
ment Regulations and local schemes inaugurated hv 
him are enforced and that black-marketing is prevented 
within his jurrsdiction is quite an unsuitable person 
to try persons accused of black-marketing and violating 
the regulations for the enforcement of which he I 
responsible. He may be quite impartial in tryiiw 
such cases, but as he is plainly interested in, the 
success of the prosecution and his duty compels- 
him to be so, it is impossible for the accused to reg^ 
him as an impartial judge or contemplate trial by 
him with equanimity and when further there is evi- 
dence of considerable feeling between the Sub- 
divisional Magistrate in his executive capacity as 
sub-dixdsional officer and the accused or the employee 
^ the accused, the case is a fit one for transfer and the 
High Court will not hesitate to order a transfer in 
such circumstances. ^ The Exdls of the system whereby 
executive and judicial functions are combined in the 
s^e officer, commented upon, {Meredith, J,) 
^ONANDAN Singh v. Emperor. (1944) P.W.N. 

— Ground for transfer — Apprehension of 

conviction. 

An accused is only entitled to transfer if he has a 
reasonable apprehension of an unfair trial. The 
fact that he has an apprehension of being convicted 
is no reason for a transfer. {Skenip, J.) Ghunt Lai 
V. Emperor. 196 I.C. 816=43 Cr.L.J. 71=14 
R.L. 191=43 P.L.R. 639=A I.R, 1941 Lah. 367. 

— Grounds for transfer — Apprehension of 
prejudice^ — Magistrate threatening defence witness wttk 
prosecution for negligence and issuing warrant of arrest to 
defence witness after application for stay for purpose of 
^pplyhas foT transfer — If ground for transfer. 

Where a magistrate issues a warrant of arrest for a 
defence witness without complying with the require* 
ments of S. 70, Cr. P. Code, at a time when the accused 
intends to apply to the High Court for a transfer of 
the case from the file of that Magistrate, and threatent 
to prosecute a witness for the defence for negligence— 
which he has no power to do — his acts are not only 
very ill-advised, but also well-calculated to cause an 
apprehension in the mind of the accused that the 
magistrate was prejudiced against him. Such adi' 
m fact go far to suggest that the Magistrate is in that 
condition. That would be good ground for a transfer 
of the case. {Dhavle, J , ) Chander Kuer v, EMPEROlt 
191 I.C. 193=13 R.P. 314=42 Cr.L.J. 103=7 
B.R. 166=A.I R. 1941 Pat. 206. 

■S. 526 — Ground for transfer — Apprehension^Tti^ 

'mm/mt cam/rrif havtiiivin cvUnMAiat'/tfo MAovstritbf 


— o. — Kjtrounajor irarisjer-—Jippremrisrm-^i 

of Govemrmnt servant pending before subordinate Ma^0 
— Undue interference by District Magistrate, 
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ring a petition for transfer, the susceptibi- owns land in the village of which the complainant is 
)etitioner have to be looked to and if he a lambardar and they took opposite sides in a recent 
i apprehension that he will not get a fair election is a good ground for transfer of the case, 
: should be transferred even if the High {Skemp^ J,) Ghulam Rasul v. Emperor. 196 I, 
shed that in fact there is no sufficient C. 467=14 R.L. 160=42 Cr.L J. 880=43 P.Lr. 
ink that the trial Court will be biased R. 354=A.I.R. 1941 Eah. 299. 

igainst him. This principle is based on S. 526 — Grounds for transfer — Judge dis« 

ation that if the petitioner really and agreeing with jury several times^ on re-trials — If 
inks, even though he is wrong in his ' justifies transfer of case to non-jury district. Sets 
he dice are loaded against him, it must Cr. P. Code, Ss. 308 and 526. A.I.R. 1944 
n in the conduct of his case. If a District Sind 65. 

>btains the transfer of a Government S. 526 — Grounds for transfer — Magistrate ^ appre* 

1 st whom a criminal charge is pending dating witness informer trial in particular manner in prior 
3rdinate Magistrate and also endeavours trial and convicting — If ground for transfer of subsequent 
spended, his action is most improper and j against other accused in which witness is same. 
nd would afford a sufficient ground for a It cloes not follow that because the evidence of a 
3 case even though he has acted with the particular witness has been appreciated in a particular 
i in what he believed to be the interests manner in one case, it Tvill necessarily be treated in the 
l 1 administration of his district. {Blacker, same way, or regarded in the same light, in a separate 
Singh v. Raghbir Sharan. 212 I, trial, and with regard to accused persons who were 
R L. 261=45 Cr.E.J. 548=46 P.LR. I never before the Court in the previous case; and 


n in the conduct of his case. If a District 
>btains the transfer of a Government 
1 st whom a criminal charge is pending 


1944 Lah. 95. 


because the accused in the first trial have been con- 


Grounds for iransfi.r— Cross-tom blaints ' unreasonable to suggest that the accused 


-Dismissal of one—Alflication for transfer f 

be allowed i same Court. This circumstance affords no sura- 

: of two cross-complaints is dismissed ground for transfer under S. 526 , Cr. P. Code. 

Cr. P. Code, it caSnot be said that tlie 

1 apprehension that he will not get a' i-L.R. (1945 > Kar. 275 — A I.R. 1946 Sind 1. 

partial trial in the cross-complaint — 7 -; S. 526 — Grounds of transfer — Magistrate exa* 

rising on the same facts is unreasonable, mining accused before dose of prosecution case and admitting 
•e desirable that the case against him inadmissible evidence — If entitles accused to claim transfer. 


isferred to another Magistrate. {Laksh- 
.) Sadasiva Goundan V. Emperor. 


Neither the fact that a Magistrate has examined 
the accused exhaustively under S. 342 , Cr. P. Code, 


T 844 < 2'1=198 I C 16 (21=14 R i before the prosecution case was closed nor the fact that 

JL — _ Jl . ^ ‘it 1 1 , ♦ • _ n ' u,. 


Cr.L J. 340=A.I.R. 1942 Mad 69 j be has allow^ed certain pieces of inadmissible evidence 
i— Ground for transfer— Failure to note b® brought on the record, would by itself show 
allowed. Dewan Singh Maftoon ». tlmt there was any bias or prejudice m the mind of the 
reQ..D. 1936 - 40 , Vol. I, Col. Q 9 t 8 .] Magistrate so as to entitle the accused to claim a 

Vo -p T A*? r'f T T ‘PSA ^ ^ transfer under S. 526 , Cr. P. Code. {Varma, J,) 

R L 380— 42 Cr.L.J 284 i Munar Pandey t. Emperor. 196 I.C 582=8 B. 
—Ground for transfer— Jury trial- Judge R. 47=14 R.p. 246=43 Cr.L.J. 48=A.I.R. 1942 
'.ral times and ordering re-trials — Transfer Pat. 77 . 

hrilfbv^wisfn itdia not a common ! '^2&— Grounds for transfer— Magistrate relying 


iiry district — If justified. 
f trial by jury is in India not a common 


LS not a right inherent in man or derived j ^ guidance of the police prosecutor. ^ 

social contract, but in Karachi it is now a Magistrate refuses to summon certain 

•ht and is no longer dependent upon the I and rejects an application to examine ttem 

o.. TD ^ ^ I li^der S. 540 , Cr. P. Code, but examines one of them 

n iiirv nr rsitiinr 4 - * ^bc mstancc of the policc prosccutor and refuses an 

iqTnri« 5 ^ri wi’tTi whirls n ^ ‘ adjournment of the case to enable the accused to 

w^n 1 ^^r transfer but later on grants it on its being 

;e reLrds as invofving a serious misf the counsel for the opposite p^ty 

n ^ ® by a jury, grounds for transferring the case to another Magis- 

7 ^^ K (^hulam Hosati, J.) Shiva Prasad 

!? observe with Emperor. 209 I.C. 535=16 R.O. 135=194$ 


_a.1 r jCC (Y* • .I.T X.V^. AU AS.,V^. A«JvJ-— 

ath of office or sufficiently to appreciate A Cr C 121—45 Cr T T 1043 A W R <C 

)rthy of the high privilege and great > — - *- — — — i_ ^ • 


C.) 96=1943 O.W.N. 359=1943 O A. (C.C.) 


of their office as members of a jury is j a t r> iq 4‘3 437 

ound for doing so .great a violeiic/to 


fchi onfinnfe to District MagistraU who'^sanctianed prosecution 


achi to a non-jury district would neces- 
The Chief Court would not do so 
no other way to resolve the deadlock 
nued difference of opinion between a 


— V ground for transfer of case to Sessions Court. 

It cannot be accepted as a general principle that 
no Magistrate subordinate to the District Magistrate 
can deal with a case in which the District Magistrate 


/T\ * /-• -iT-iL ciccti witii a case in wmen me ivxagisitatc 

t‘ bas sanctioned the prosecution. It will not therefore 

2 T C 7 o 7 ifi be right for the High Court to transfer a case from a 

1 044 c zTa Jc cr. J-r. J . Magistrate to the Sessions Court on the ground merely 

that the Magistrate in Question is subordinate to the 


1944 Sind 65. 


--fCrdund for transfer — TIostility — Magis'^ District Magistrate who sanctioned tlie proFCCution. 
atnanf taking opposite^ sides in election. But if there are reasons for thinking that in fact a 
t the Honorary Magistrate trying a case particular Magistrate was likely to be influenced by 
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the opinion of the District Magistrate, the High 
Court will not hesitate to transfer the case to the 
Sessions Court. (Beaumont, C.J. and Macklin, J,) 
Emperor v. Sorabji Rust^omji. 197 I.C. 733=14 
R B. 259=43 Cr.LJ. 262=43 Bom.L.R. 518= 
A.I.R. 1941 Bom. 336. 

S. 526 — Grounds for transfer — Magistrate trying 

case subordinate to sub^dwisional magistrate taking cog- 
nisance — Expression of opinion in order taking cognisance 
— Effect. 

The High Court will not hesitate to transfer a case 
from a Magistrate who may be called upon in the 
course of the trial to differ from the views expressed 
by his superior (sub-divisional magistrate) in his 
order taking cognisance of the case, with regard to the 
guilt of the accused. [Meredith, J,) Rameshwar 
Lal V. Emperor. (1945) P.W.N. 133. 

— .3^ 526 — Grounds for transfer — Police officers 

of District being witnesses. DewanSinght Mxftoon 
p. Emperor, rfeQ..D. 1936-40, Vol. T, Col. 2922.] 
192 I C. 347=13 R.L. 380=42 Cr.L. J. 284. 

S. 526 — Grounds for transfer — Prominent person 

appearing as witness in case. 

The fact that an M.L.A. or a prominent person is 
appearing as a witness in a case and the Magistrate 
would find it difficult to reject his evidence, is no 
ground for a transfer of the case. (Davis, C.J.) 
Imamdino V. Emperor. 193 I.C. 557=13 R.S. 226 
=42 Cr.L.J. 437=A.I.R. 1941 Sind 39. 

S . 526 — Grounds for transfer — Trial Magistrate 

also revenue officer subordinate to Mamlaidar on whose 
inquiry and report case is instituted. 

W.here an application is made for transfer of a 
criminal case on the ground that the trial Magistrate 
who as a revenue officer is subordinate to a Mamlat' lar 
on whose enquiry and report the case has been institu- 
ted, the High Court as a rule will transfer the case. 
The High Court will not hesitate to transfer a case 
from a Magistrate who may be called upon in the 
course of the trial to differ from the views expressed by 
his revenue superior and who will be very reluctant 
to make any hostile criticism on an officer on whose 
favour he is dependent as a revenue officer. (Beau- 
mont, C.J. and Wassoodew, J.) Emperor v. Adambhai 
Abdullabahai. 203 I.C. 257=44 Cr.L.J. 71=15 
R.B. 523=44 Bom.L.R. 763=A.I.R. 1942 Bom. 
316. 

Scope, 

-S, 526— -Scope — Application for transfer — Con- 


CR. P. CODE (1898), S. 526. 

Court concerned. (Blacker, Ram LalL and Sale 77 \ 
Mahmood Hussain v. Emperor. t t -d P. M) 


Lah. 331=201 I.C. 242=16 fi.L. 53=« 
751=45 P.L.R. 176=A.I.R. 1943 Lahf'Wi 

T ransfer. 

-S. 526- 


j Transfer— Considerations—Question m 

to admissibility or cogency of evidence to he led — Relevancy of 
Questions as to the admissibility or cogency of the 
evidence to be led, or any part of the evidence, of any 
of the witnesses in the. case, are clearly matters for 
the trial Court to be dealt with at the trial, and are 
not relevant in an application for transfer under 
526, Gr. P, Code. (0 Sullivan, J.) Mahomed 


I.L.R. (1945) Kar. 


siderations for High Court— Cumulative effect of incidents 
or observations to be considered. 

In an application for transfer of a case under S, 526, 
Gr.P. Code, the High Court has to see whether or not 
particular observations made by the Magistrate or acts 
done by h^ during the trial will raise a reasonable 
apprehension in the mind of the accused that he would 
not g^t a fair trial in that Court. Though some of the 
^eged may not deserve notice, if a serious 
incident is alleged and is not denied by the Magistrate, 
the ECgh Court will consider what the cumulative 
effect of all that has happened is likely to be in the 
mind of the accused . ( Varma, J. ) Munar Pandey v. 
Emperor. 196 I.C. 582=8 B.R. 47=14 R P 246 
=43 Cr.LJ. 48=AJ.R. 1942 Pat. 77. ' ' 

Stay. 

^ — S. 526 — Stay order on application for transfer — 
When takes effect. 

An order by the High Court staying further pro- 
ceedings in the lower Court on an application for 
transfer under S. 526, Gr.P. Code, can only be deemed 
take effect when it is communicated to the lower 


s. . 

Ayub Khuhro V. Emperor, 

275=A.I.R. 1946 Sind 1. 

— Ss. 526 and 528 — Transfer— Kotice—Mecessity-^ 

Magistrate party to prior decision on similar point— If a 
du qualification to hear similar point. 

It is improper to transfer a case without giving notice 
to the accused. The mere fact that a Court had 
decided a particular point in one way on a previous 
occasion is no reason for holding him to be unfit to 
decide it on a subsequent occasion. Questions of 
fact have always to be decided on the facts of each 
case. (Pollock, J.) Yeshwant Rao v. Emperor 
1941 N.LJ. 619. 

S. 526 — Transfer — Notice — Transfer at the 

instance of some of the accused without notice to the others 
— Legality. 

The transfer of a criminal case on the application of 
some of the accused without notice to the other accused 
person is not illegal. (Horwill, J.) Kumaraswami 
Kalinoa Rayar V. Emperor. 197 I.C. 799=14 R 
M. 393=43 Cr.L.J. 278=1941 M.W.N. 1027= 
A.I.R. 1942 Mad. 221 (1>. 

S. 526 — Transfer — Principles. 

In dealing with an application for transfer, there are 
certain well-established principles, (i) One important 
object, at all events, is to clear away everything wHch 
might engender suspicion and distrust of the tribunal, 
and so to promote the feeling of confidence in the 
administration of justice which is so essential to social 
order and security. (2) The law, in laying down this 
strict rule, has regard not so much perhaps to the 
motives which might be supposed to bias the Judge as 
to the susceptibilities of the litigant parties. (3) It is 
of fundsimental importance that justice should not only 
be done, but should manifestly and undoubtedly seem 
to be done. ^ (4) Nothing is to be done which creates 
even a suspicion that there has been an improper 
interference with the course of justice. (Sen, J) 
Annubeg Mukimbeg D. Emperor. I.L.R, (1945) 
Nag. 533=219 1 0. 337=18 R.N. 42=46 Cr.L. 
J. 601=1944 N.L. J. 396=A.I.R. 1944 Nag. 32 O 4 
— -yy-Ss. 526 and 528 — Transfer of case from file of 
Additional Sessions Judge — Applicant, if must first mow 
District Magistrate. 

An application for a transfer of a case from the file 
of an Additional Sessions Judge may be made direct to 
the High Court without first moving the District 
Magistrate. Neither the District Magistrate nor the 
Sessions Judge has any power under S, 528, Cr.P. 
Code, to transfer a case from the file of an Additional 
Sessions Judge to the file of another Judge. (Sen, J) 
Annubeo Mukimbeo V. Emperor. I.L.R. (1945) 
Nag. 533=219 I.C. 337=18 R.N. 42=46 Cr.L. 
J. 601=1944 N.L.J. 396=A.I R. 1944 Nag. 320. 
Ss. ‘526 (4) and 539-A— Object of . 


Ss. 526 (4) and 539-A, Gr.P; Cdde, require thfe 
filing of ^davits’ and one of the purposes of thes^ 
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provisions is to discourage the making of false and 
scandalous statements. {O’Sullivan, J.) Ganwar 
r. Emperor. I.L.R. (1944) K?r. 133=217 I.C. 
182=17 R.S. 85=46 CrX.J, 223=AJ.R. 1944 
Sind 155. 

S. 526 (8) — Adjournment for applying for transfer 

— Duty of accused — Extension of time — If can be granted. 

Where an accused person desires an adjournment 
under S. 526 (8), Cr.P, Code, it is necessary for him 
not only to intimate his intention to apply to the High 
Court, but to comply with his undertaking to do so 
within a reasonable time fixed by the trial Court. He 
cannot ask for an extension of the time allowed on 
the ground that he moved the District Magistrate in 
the first instance and intended to move the High Court 
in case the District Magistrate refused his application. 
{Bennett. J.) Jaku v. Emperor. 19 luck. 294= 
208 I C. 534=16 R.O. 91=44 Cr.L.J. 797=1943 
O.W.N. 315=1943 A.W.R. (C.C. 89=1943 A. 
Cr.C. 1U=1S43 C.A. (C.C.) 197=A.I.R. 1944 
Oudh 7. 

S. 526 (8) — Adjournment of case — Duty of 

Magistrate. 

Obiter (8) to S. 526, Cr.P. Code, enjoins 

two things upon the Magistrate ; first that he shall fix 
a “ reasonable ’’ time in which the party is to make 
an application under the section, and secondly that he 
shall adjourn the hearing for a time “ sufficient ” not 
only for the application to be made but also for an order 
to be obtained on it. It is difficult to construe “ reason- 
able” and “sufficient” as merely synonymous. It 
is probable that the correct view is that the Magistrate 
having once adjourned under this provision should 
continue to adjourn either until the date for making the 
application has passed and no application has been 
made, or, if an application has been made, until an 
order has been obtained upon it. He cannot 
constitute himself a Judge of how long it ought to take 
the High Court to pass orders after having been moved. 
No doubt he may fix a date soon after the expiry of 
the period fixed for making the application in order 
to ascertain whether an application has been made. 
If he finds that it has been made, he would be bound 
to go on adjourning the case until he received such 
orders as permitted him to continue. The above 
remarks apply only to a case of a first application. 
In a subsequent application, the Magistrate is not 
bound to adjourn. He has full jurisdiction to proceed 
until such time as he is ordered by competent autho- 
rity to stop, {Blacker, Ram tail and Sale, JJ.) 
Mahomed Hussain v. Emperor. I.L.R. (1943 
Lah. 331=208 I.C. 242=16 R.L. 53=44 Cr.L.J. 
751=45 P.L.R. 176=A.I.R. 1943 Lah. 191 
(F.B.). 


CR. P. CODE (1898), S. 528. 

Emperor. 203 I.C. 524=1942 O.W.N. 448= 
1942 A.W.R. (C.C.) 290=1942 A.Cr.C. 148= 
1942 O.A. 337=15 R.O. 226=44 Cr.L.J. 97 
=A.I.R. 1942 Oudh 429. 

■S. 526 (8), Proviso — ^Subsequent intimation 


— — S. 526 (8) — Adjournment under — Sending of 
application to District Magistrate and consequent stay, if 
amounts to. 

Where on an appliction for stay under S. 526 (8), 
the Magistrate sends the application to the District 
Magistrate and the proceedings are thereby stayed it 
does^ not amount to an adjournment under ffiat sub- 
section, {Agarwal, J.) Bhagwat v. Emperor. 203 
I.C. 524=1942 O.W N. 448=1942 A.W.R. (C 
C ) 290=1942 A Cr.C 148=1942 O.A. 337= 
44 Cr.L.J. 97=15 R.O. 226=A.I.R. 1942 Oudh 
429. 


; — S. 526 (8) — Mature of provisions of-^Ffect of\ 
infringement. 

The provisions of S. 526 (8) of the Cr.P. Code are 
mandatory and hence if they are infringed the whole 
trial becomes illegal. {Agarwal, J.) Bhagwat v. 


Meaning — Rejection of prior application to the trying 
Mc^istra*e to transfer — Subsequent application for stay, 
intimating intention to apply for transfer — Rejection, if 
justifiable. 

The 'subsequent intimation’ referred to in the proviso 
to S. 526 (8), Cr.P. Code, could only mean that referred 
to in the sub-section itself, that is an intimation to the 
Court that the applicant intends to make an application 
under the section. Hence where an application 
was made to the trying Magistrate himself to transfer 
the case as he was likely to be cited as a witness and 
that was rejected, and a subsequent application was 
made for stay intimating an intention to apply to the 
Chief Court for transfer, its rejection under S. 526 
(8), proviso will not be justified. {Agarwal, J.) 
Bhagwat v. Emperor. 203 I C 524=1942 O. 
W.N. 448=1942 A W.R 'C.C.) 290=1942 A. 
Cr.C 148=1942 O.A. 337=15 R.O. 226=44 
Cr.L.J. 97=A.I.R. 1942 Oudh 429. 

S. 526 I 9) — Discretion of Sessions Judge — Refusal 

of adjournment to enable accused to apply for transfer—^ 
Wrong refusal — If illegality — S. 537 — JJ cures irregularity^ 

^ The question whether a person notifying his inten- 
tion of making an application for transfer under S. 526, 
Cr.P. Code, has had a reasonable opportunity of 
making such an application must have reference to the. 
ground on which it is sought to make the application. 
Where on the accused's objection to the reception of the 
evidence of a witness under S. 33 of the Evidence Act 
being overruled, he intimates to the Court that he 
intends to apply for a transfer of the cases and asks for 
an adjournment, but the sessions judge refuses to 
adjourn the trial on the ground that the accused has 
already had a reasonable opportunity of making the 
application and had failed without sufficient cause to 
take advantage of it, the refusal to adjourn is clearly 
wrong, because the accused cannot have made the 
application for transfer earlier. But such refusal is only 
an irregularity and does not vitiate the proceedings 
if it does not result in a failure of justice, A judge 
presiding in a Court of session bad a discretion in the 
matter of adjournment under CL 9 of S. 526. He is 
empowered to refuse an adjournment and therefore it 
cannot be contended that by forming a wrong opinion 
he in any way infringes a mandatory provision of the 
Code and commits an error which cannot be cured 
under S. 537, Cr. P. Code. When such refusal does 
not in fact occasion a failure of justice, the irre^larity 
is cured and the trial cannot be held to be vitiated. 
{Lakskmana Rao and Happell, JJ.) Pakira Pujari, 
Inre. 211 I.C. 350=16 R.M. 539=45 Cr.LJ. 
368=1943 M.W.N. 706 '2)=56 L.W. 640=A. 
l.R. 1944 Mad. 78=( 1943 ) 2 M L.J. 524. 

S. 528 — Absence of notice — Legality of order. 


An order of transfer made by a District Magistrate 
under S. 528, Cr.P. Code, without notice to the com- 
plainant, is not illegal, when he has given reasons for 
the transfer, which are both adequate and proper. 
{Hemeon, J.) Baliram 0. Daulat Singh. I.L.R. 
(1944) Nag. 836=1944 N.LJ. 508=220 I.C. 77. 
=46 Cr.L.J. 654=18 R.N, 62=A.I.R. 1945 Na|r, 
56, 

•S. 528 — Failure to give notice — If affects transfer. 


Mere failure or omission to give notice to the opposite 
party will not make an order of transfer illeg^ and 
would be no ground to set it aside. It is a mere 
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CR. P.CODE (1898), S. 528. 

irregularity. There is nothing in the section itself 
which makes it obligatory on the District Magistrate 
to give notice to the opposite party. {Bennett, J.) 
K.HEMANAy. Dulary. 193 I.C. 681=13 K.O. 5l0 
=42 Cr.L.J. 478=1941 O.W.N. 590=1941 A. 
W.R. (C.C.) 148=1941 A.LW. 435=1941 0. 

A 379=1941 A. Cr.C 109=1941 O.L.R. 364= 
A.I.R. 1941 Oudh 388. 

— Ss. 528 and 17 — District Magistrate,^ powers of 
^■^etting aside transfer by Sub -divisional Magistrate.^ 

Under S. 17, Gr. P. Gode, all magistrates appointed 
under Ss. 12, 13 and 14 are made subordinate to the 
District Magistrate. Hence a District Magistrate has 
the power to set aside an order of a Sub-divisional 
Magistrate transferring a case and transfer that case to 
some other Court. [Bennett, J.) Khemana v. 
Dulary. 193 I.C. 681=13 R O. 510=1941 A. 
Cr.C. 109 = 1941 O.L.R. 364=42 Cr.L.J. 478= 
1941 O.W.N. 590=1941 A W.R. (C.C.) 148= 
1941A.L.W. 435=1941 O.A. 379=A.I.R. 1941 
Oudh 388. 

• S. 528 (2) — District Magistrate — Powers of 

transfer — Sub- Magistrate having no jurisdiction to try case 
before him — Procedure — Jurisdiction to decide whether 
case is triable by Magistrate — Transfer by District Magis- 
trate or High Court — Legality. 

Neither the District Magistrate nor the High Court 
ought to transfer a case where the Subordinate Magis- 
trate has no jurisdiction ; the proper tribunal _ to 
decide whether the case is one within his jurisdiction 
and whether or not he should continue the trial is the 
Subordinate Magistrate himself and not the District 
Magistrate or the High Court. It is open to him 
to try an accused for an offence less than that reyealed 
in the complaint although it would ordinarily be 
improper for him to do so. If he has no jurisdiction 
he should return the complaint for presentation to 
proper Court. [Horwill, J,) Ghellappa Chettiar, 
In re. 203 I.C. 620=1942 M.W.N. 593=55 L 
W. 540=15 R.M. 690=44 Cr.L.J. 122=A.I.R. 
1942 Mad. 715=(1942) 2 M.L.J 308, 

S. 528 — Withdrawal of case — Power of District 

Magistrate. 

S. 528, Gr. P, Code, should be used in the further- 
ance of the interests of justice according to law and 
not in the frustration of it. If a District Magistrate 
withdraws from -a trying Magistrate a case, in which 
the trying Magistrate is exercising his judicial dis- 
cretion, on the ground that the result is not, or may 
not be, the result that he wishes and sends it to another 
Magistrate for the express purpose of getting the result 
he desires, then it is not justice according to law. 
{Derbyshire, C. J. and Lodge, J.) Rajendra Nath 
V . Dwtjapaoa Samanta. 217 I.C. 71=17 R. 
C. 165=46 Cr.L.J. 169=48 C.W.N. 580=AJ. 
^.1944 Cal, 411. 

;;"-Ss,y'.529 and 197 — ^Applicability-— Sanction 

wongly given under S. 197 — Special appointment 
of Magistrate otherwise competent to try case. 
Pearey Lal V . Emperor. fSee Q,.D. 1936-40, Vol. 
I, Gol. 3344.] 13 R. Pesh. 28=42 Cr.L.J. 68. 

TT (f )— ApplicabilJty — Order under S.133 

(I) Person showing cause — Subsequent transfer of 
case to second class magistrate — Effect on proceedings 

S. 530 — Applicability — Proceedings under Ordi- 
nance {II of 1942). 

. 53O7 Gr. P. Code, is in no way inconsistent with 

the provisions of Ordinance (II of 1942) and its 
operation is therefore preserv^ by S. 27 thereof. 


1932 

CR. P.CODE (1898), S. 531. 

{Fail Ali, C.J., Manohar Lal and Meredith, JJ.) Gopal 
Marwari V . Emperor. 22 Pat. 433=209 I.C 482 
=16R.P. 114=1944 P.W.N 420=10 B.R* 193 
=45 Cr L.J. 177=A.I.R. 1943 Pat. 245 (S.B.). 

Ss. 530, 531 and 537 — Scope — Trial of ojjence 

under S. 220, Penal Code, by Magistrate — lllegaUty-~lf 
cured. 

The trial by a magistrate of an offence under S. 220 
I. P. Gode, which he has no jurisdiction to try, is not 
such an irregularity as is referred to in S. 531 or S. 537 
Gr. P. Gode, but is an illegality comparable to those 
irregularities under S. 530, Cr. P. Code, which make 
proceedings void. (Davis, C.J.) Mansharam Gian 
CHAND Emperor. 193 I.C. 454=13 RS. 231= 
42 Cr.L.J. 460=A.I.R. 1941 Sind 36. 

S, 530 fp) — Scope — Omission to object to juris-' 
diction — If waiver and if confers jurisdiction. 

Under S. 530, Cr. P. Code, if a magistrate not 
empowered in law to try an offence tries an offender 
in respect of such offence, the trial is void ; and an 
omission to raise a question of jurisdiction in the 
trial Court does not amount to waiver or confer 
jurisdiction on the magistrate. [Rowland, J.) Maho- 
med V . Emperor. 16 R.P. 169=45 Cr.L.J. 166= 
209 I.C. 639=10 B.R. 179=9 Cut.L.T. 19=A. 
I.R. 1943 Pat. 330. 

S. 530 (p) — Scope of— Trial for of erne less 
.serious than one committed — Effect — Interference by High 
Court. 

The effect of S. 530 [p), Cr. P. Code, is that if a 
Magistrate tries an offender for an offence beyond 
his jurisdiction his proceedings shall be void. If the 
Magistrate entirely overlooks some fact which would 
carry the offence beyond his jurisdiction and tries 
the accused for a lesser offence, he cannot be held 
to have acted without jurisdiction. The question 
whether he has or has not deliberately overlooked 
the circumstances is one of fact. If, on the other 
hand, he does not overlook the circumstance, but 
after his attention has been drawn to it, he deliberately 
ignores it, his proceedings would be improper and 
the High Court will interfere in revision. If the 
Magistrate really believes that the whole body of 
facts revealed to him constituted an offence triable 
by him, and he has in fact jurisdiction to try that 
offence, his proceedings are not improper and the 
High Court will not interfere. [Horwill, J.) Perianna 
Mudali y. Emperor, 198 I.C 428=14 R.M 454 
=43 Cr.L.J. 361=54 L.W. 738=1941 M.W.N 
811=AI.R. 1942 Mad. 31=a941) 2 M.L.J. 

S . 5 3 l~^Applicabiliiy — Jurisdiction exercisable ody 

by foreign Court — Wrongful exercise by Court in Britisk 
India — If curable. ^ ... 

S. 531, Gr. P. Code, applies only to inquines m 
British India and cures lack of jurisdiction in resp^ 
of such inquiries. But it does not condone the 
wrongful exercise of jurisdiction by a British Indian 
Court when only a foreign Court has jurisdiction 
in the matter. [Horwill, J.) Balakmshna 
Sakuntala Bat. 208 I.C. 192=16 R.M. 225—44 
Cr.Lj, 741=55 L.W. 306=1942 M.W.N. 369 
=A.I.R. 1942 Mad 666=(1942) 2 M.L.J. 134. 
S. 531 — Jurisdiction — Plea raised in trial Court 


but not determined — Irregularity, if curable. . , 

When the question of jurisdiction has been raisea 
before the trial Magistrate, it ^ his duty to deterimuo 
the point, otherwise the provisions as regards jupj 
diction given in the Cr. P. Gode, would never 0 
enforced. The failure of the magistrate to 
the question of jurisdiction is not a mere irreguiarpy; 
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CR. P. CODE (1898), S. 533. 

which can be cured under S. 531, Gr. P. Code. 
{Almond^ J,C,) Sultan Chand n. Yogindra Nath. 
214 I C. 230=45 Cr.L.J. 749=17 R. Pesh. 8= 
-A.I.R. 1944 Pesh. 25. 

S. 533 — Confessional statement not properly 

recorded — Certificate that confession was voluntary — 
— Magistrate’s evidence — ^x\dmissibility. Baliram 
Singh v. Emperor. 1936-40, Vol. I, Col. 

2934.] I.L.R. (1941) Nag 506. 

S. 537 — ^Applicability — Committal in dis- 
regard of provisions of S. 254 — ^Trial and conviction 
— Legality. See Gr. P. Code, Ss. 254 and 537. 
1945 A.L.W. 155.. 

— S . 5 3 7 — A pplicability — Conditions. 

The question whether the error, omission, or 
irregulari^ in the charge has or has not ended in a 
failure of justice is a question of fact and it will depend 
on the facts of each case. S. 537, Cr. P. Code, is 
only applicable to a case where the attention of the 
-accused is specifically drawn in the charge to the 
acts which he is alleged to have committed and he is 
■specifically questioned about those acts, {Malik, J.) 
Makkhan n. Emperor. I.L.R. (1945) All. 558= 
220 I.C 432=1946 A (Rul.) 9=1945 A.L W. 
548=1945 A. W.R. (HC.^ 156=1945 O.W.N. 

227=1945 A. Cr.C. 122=46 Cr.LJ. 750 
=A.I.R. 1945 All. 81. 

S. 537 — ^Applicability — Failure to record 

grounds of proof of forfeiture under S. 514. See 
Cr. P. Code, Ss. 514 and 537. 1941 O.W.N. 357 
=1941 A W.R (Rev.) 219. 

S 537 — Complaint under S. 195 — Absence of— 

Defect, if curable. 

S, 537, Gr, P, Code, does not cure cases of want of 
or irregularity in any complaint required by S. 195, 
Or, P. Code. Where in a proceeding instituted on 
.a police report the accused was convicted under 
S- 353, I. P. Code, the Appellate Court cannot alter 
the conviction to one under S. 186, 1. P. Code, in the 
absence of a previous complaint in writing of the 
public servant concerned or some other public servant 
to whom he was subordinate, and the defect cannot be 
cured by S. 537, Gr. P. Code. {Bartley and Edgley, JJ.) 
Monmatha Koley V. Emperor. 45 C.W.N. 580. 

S. 537 — Connected cases — Recording of defence 

evidence in one — Curability, 

Where it was at the request of the accused themselves 
that the defence evidence in the case was recorded 
in only one of the connected cases and was read 
in all of them, no nuscarriage of justice could have 
•occurred and S. 537, Gr. P. Code, is a clear bar to 
the quashing of proceedings on such a ground. 
(Davies,) Jhanta Lal v. Emperor. 1941 A.M.L. 
J. 96. 

S. 537 — Curability under — ^Absence of sanc- 
tion under S. 188, Gr. P. Code. See Cr. P. Code, 
Ss. 188, 179 and 537. A.I.R. 1945 Oudh 231. 

* S. 537 — Curability under — ^Expunging of 

■remarks from judgment by Sessions Judge. See Cr. 
P. Code, Ss, 561-A and 537. 1941 Rang. L.R. 
566. 

— — S. 537 — Curability under — Failure to take 
statement of accused on oath prior to sending case for 
investigation. See Gr. P. Code, Ss. 202 and 537. 
1944 O.WN. 275. 

S. 537 — Curability under — Limits — Misjoinder of 

charges. 

In the case of a misjoinder of persons contrary to 
S. 239 {e), Cr. P, Code, though it is an illegality and 
not a mere irregularity, it is yet curable by S. 537, 
if it has not in fact occasioned injustice. Hence 
ftvhcre two distinct offences committed on two different 


CR.:P. CODE (1898), S.537. 

dates in which two different charges have been framed 
are tried together, it is not fatal to the proceedings 
when there has been no prejudice to the accused.. 
(Thomas, C.J.) Ashart i Lal y. Emperor. 213 I. C 

373=17 R.O. 15=45 Cr.L.J. 719=1944 O.W. 
N. 190=1944 O.A. (C.C) 137=1944 A. Cr.C. 
39=1944 A.W.R. (C.C.) 137=A.I.R. 1944 

Oudh 239. 

S. 537— Curability under — Scope of. See 

Gr. P. Code, Ss. 234, 239 {d) and 537. 1941 
Rang.L.R 559. 

S 537 — Irregularities— Interference in revision — 

Grounds. 

The provisions of S. 537, Cr.P. Code, are mandatory 
and the High Court could not interfere without 
finding that there had been a substantial error of 
justice due to the irregularities in the course of the 
trial. It was never the intention of the legislature 
that persons who committed offences should escape 
punishment merely on technical grounds which did 
not affect the substantial justice of a case. {Allsop, 
J.) Ganshiam Das v. Emperor. 1941 A.W.R. (H. 
C.) 134=1941 A. Cr C. 105=1941 O.A. (Supp.) 
244=1941 A.L J. 229=1941 O.W.N. 546 (1)= 
1941 A.L.W. 397 (1). 

S. 537 — Sanction under S. 197 wrongly given 

— Magistrate otheiwise competent to try case specially 
appointed — Proceedings, if vitiated. Pearey Lal 
V, Emperor. [See Q,,D. 1936-40, Vol. I, CIoL. 3344-3 
13 R. Pesh. 28=42 Cr.L.J. 68. 

S. 537 — Scope — Case under S. 133 (i) — Condi- 
tional order to show cause — Transfer of case to second 
class magistrate after cause is shown — If vitiates pro- 
ceedings — Irregularity — If cured. See Cr. P. Code, 

S. 133 (i). (1945) P.W.N. 151. 

S. 537 — Scope — Contravention of S. 233 — Ejfect 

on trial — Defect, if curable. 

The effect of a joint trial in contravention of the 
provisions of S. 233, Cr. P. Code, is to vitiate the 
trial, and it is not a question of an irregularity which 
can be cured under S. 537, Gr. P. Cc^e. {Meredith 
and Sinha, JJ.) Ghintaman v. Emperor. 24 
Pat. 303=221 I.C. 312=12 B.R. 117=26 P.L. 

T. 293=1945 P.W.N, 335=A.I.R. 1945 Pat. 
388. 

S, 537 — Scope — Contravention of S. 526 (8) 

— ^Effect — cured. See Cr. P. Code, S. 526 (9). 
(1943) 2 M.L.J. 524* 

■ S. 537 — Scope — Mistake in charge — Effect on 

conviction, 

A mistake in the charge does not afford a groimd 
for setting aside a conviotkm when no prejudice has 
been caused to the accused thereby. {Agarwala and 
Verma, JJ,) Afzalur IUhman v. Emperor. 22 
Pat 76=A.I.R. 1943 Pat. 229. 

S. 537 — Scope — ^Non-compliance withS. 342, 

Gr. P. Code — Effect of. See Gr. P. Code, S. 342. 
A.I.R. 1942 Sind 102. 

S. 537 — Scope — ^Trial of offence under S. 220, 

I. P. Code, by Magistrate — ^Illegality — ^Tf curable. 
See Cr. P. Code, Ss. 530, 531 and 537. A.I.R. 1941 
Sind 36. 

S. 537 — Scope — Trial on charge contrary to 

Ss, 234 to 236 and 239 — Legality— Defect if curable. 

A charge framed in contravention of the mandatory 
provisions of Ss. 233, 234, 235, 236 and 239, is illega 
and though no failure of justice may have been 
thereby occasioned, the defect is not one which can be 
condoned under Sec. 537, Cr. P. Code. {Divatia and 
Lokur, JJ,) Emperor v, Keshavlal. 46 Bom.L. 
R. 555=A.I.R. 1944 Bom. 306. 
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CR. P. CODE (1898), S. 539-A. 

S. S39-A — Applicability — Accused person, 

S. 539-A, Cr. P. Code, applies to an accused. It 
applies to any person who chooses to make allegations 
against a public servant and in support of those 
allegations swears an affidavit. If an accused person 
chooses to come within the scope of this section and 
swears an affidavit on false facts he would be liable 
to punishment which can be inflicted upon ordinary 
persons who swear such false affiviavits, [Bajpai^ J.) 
Mahtab Singh v. Emperor. l.L.R. (1941) All. 
635=14 R.A. 174=196 I.C. 480=42 Cr.LJ. 
883=1941 A. Cr.C. 192=1941 A.L.W. 802= 
1941 A.W.R. (H.C.) 247=1941 O.A. (Supp.) 
600=1941 A.LJ. 374=A.I.R. 1941 All. 337. 

S. 539-A — Object of. See Cr. P. Code, 

Ss. 526 (4) AND 539“A. A.I.R. 1944 Sind 155. 
S. 540 — Discretion and powers of Court under. 

The wording of S. 540, Cr. P. Code, is extremely 
wide, and enables a Magistrate at any stage of any 
proceeding to examine any person as a witness ; 
and where it is essential for the just decision of the 
case, he is bound to do so. S. 540 is not limited only 
for the benefit of the accused, and it will not be an 
improper exercise of the powers of the Court to 
summon a witness under the section merely because 
the evidence supports the case for the prosecution 
and not that of the accused. (Horwillf J.) Naraya- 
nan Nambiar, In re, l.L.R. (1942 1 Mad. 494= 
43 Cr.L.J. 557=14 R.M. 591=199 I.C. 406= 
1941 M.W.N. 1032=54 L.W. 556=A.I.R. 1942 
Mad. 223=C1941) 2 M.L.J. 787. 

S. 540 — Discretion of Court—Right of prose- 
cution to summon fresh witnesses in Sessions Court 
for first time — Witnesses sought being accomplices — 
Duty of Court. Narayana Reddi, In re. [See Q,. 
D. 1936-40, Vol. I, Col. 3344.] 193 I.C. 342=13 

R.M, 673=^ 

324. 


CR. P. CODE (1898), S. 544. 


l.L.R. (1942) Nag. 333=191 I.C. 636=131? 
212=42 Cr.L.J. 208. 

S. 540 — Scope — Appellate magistrate — Power to 

examine trial magistrate *0 ascertain wkat transpired ai 
trial or to enquire what procedure was followed. 

S. 540, Cr. P. Code, gives very wide powen to all 
Courts at any stage in any proceeding to examine 
witnesses if such evidence appears necessary for a 
just decision of the case. An appellate magistrate is 
therefore entitled to ascertain what transpired in the 
trial Court by calling for a report or otherwise. 
There is nothing wrong in an appellate magistrate, 
summoning the trial magistrate as a witness in the 
appeal and enquiring of him what procedure had been 
adopted in the trial Court. (Horwill, J.) Pattabhi- 
ramayya, In re. 203 I.C. 461=44 Cr.L T 5— 
1942 M.W.N. 581=55 L.W. 517=15 R.M* 653 
=A.I.R. 1942 Mad. 668=(1942) 2M.L.J.'278. 
S. 540 -A — Trial in accused'* s absence — Examina* 


=42 Cr.L.J. 404=A.I.R. 1941 Mad. 


-Ss. 540 and 342 (1) — ^Examination of Court 


witness at the end of the case — ^Accused, if should be 
once again examined under $. 342 (i). Beni Madho 
V. Emperor. [.S'eeQ..D. 1936-40, Vol. I, Gol. 2944.] 
16 Luck. 353=A.I.R.T941 Oudh 20. 

S. 540 — Powers of Court under. 

The powers of Court is neither circumscribed nor 
fettered in any way to arrive at the truth in a criminal 
trial. S. 540, Cr. P. Code, gives ample powers to the 
Court to examine any person as a witne.ss, whose 
evidence appears to it essential to the just decision 
of the case. A witness though he had turned hostile 
in the committing Court, must be made to be present 
in the Sessions Court, so that he can be examined under 
S, 540, if the prosecution fail to examine him. There 
is no reason why such a witness should not be tendered 
for cross-examination. {Thomas, C.J, and Ghulam 
Basati, J.) Sarfaraz Ao v. Emperor. 17 Luck, 
20i=196 I.C. 319=14 R.O. 157=1941 A.Cr.C. 
214=42 Cr.L.J. 845==1941 O.L.R. 670=1941 A. 
W.R. (C.C.) 303=1941 O.A. 782=1941 O.W. 
N. 1034=A.I.R. 1941 Oudh 599. 

— S. 540 — Powers under discretionary. 

The powers under S., 540, Cr. P. Code, are dis- 
cretionary and^ Court cannot be forced to exercise 
them at the bidding of the parties. {Agarwal, J.) 
Noor Mohammad v. Imtiaz Ahmad. 197 I C 
8^39=43 Cr.L.J. 280=14 R.O. 363=1942 A.Cr* 
C. 1=1941 O.A. 1008=1941 O.W.N. 1290= 
1941 A.W,R. (C.C.) 397=A.I.R. 1942 Oudh 
130. 

— S. 540^-~Scope dnd applicability. Hansraj 

Emperor. [See QD. 1936-40, Vol. I, Col. 2943.] ^ 


Hon of pleader for accused under S. 342 — Permissibility. 

S. 540-A, Cr. P. Code, permits a Magistrate ia 
special cases to proceed with a trial in the absence of 
the accused. But it docs not permit the trial to 
proceed without the presence of the accused at stages 
where under the law the presence of the accused is- 
imperative. One of these stages is when the accused 
is required to be examined under S. 342, Cr. P. Ck>de, 
the Court cannot examine the pleader of the accused 
in his place under that section. {Lodge and Sen, JJ.) 
Adeluddin Emperor. 49 C.W.N. 537=A.I.R, 
1945 Cal. 482. 

•S. 542 — Applicability — Statements recorded hy 


police in the course of investigations. 

Weston, J. — S. 548, Cr. P. Code, has no application 
to police statements recorded in the course of an, 
investigation, and does not operate to exclude them. 
{Loho and Weston, JJ.) Emperor jo. Rasulbux. L 
L.R. (1942) Kar. 252=205 I.C. 322=15 R.S, 
136=44 Cr.L.J. 378-A.I.R. 1942 Smd 122. 

•Ss. 544 and 257 (3) — Expenses of defence wit-^ 


nesses — Power of Magistrate to order payment by Government. 
— Lahore High Court Rules and Orders. 

Under S. 257 (2), Cr. P. Code, the magistrate may 
require the accused to deposit in Court the reasonable 
expenses of any defence witness whose attendance ii 
to be enforced through the Court. On the other hand, 
under S. 544, Cr. P. Code, the Magistrate may order 
payment on the part of Government of the reasonable 
expenses of any witness attending a trial, subject to 
any rules which may be framed by the Provincial 
Government. Rule i of the Rules lays down four 
classes of cases in which the payment of such e^enses 
is authorised Briefly, there are (i) Cases which are 
brought in the public interest, (2) non-bailable cases, 
(3) cognizable cases and (4) cases in which Court 
witnesses are called : Even in these cases, the 

merely a discretion to pay the expenses of the 
witnesses, and will ordinarily do so, but is not bourn 
to do so in every instance. The mere fact that tro 
Courts are given an authority and a discretion lU 
certain cases, clearly implies that the Courts are not 
authorised to make payments in other cases. Hence 
the payment of the expenses ^ of ^ the 
witnesses in any class of case which is not cover^ 
by rule i is no longer within the discretion of the 
Criminal Courts. {Beckett and Bhandari, JJI) 

V. Godpert. 219 I.C. 342=18R.L. 63=46 OtM 
J. 596=A.I.R. 1945 Lah. 63. ' . 

•S. 544— .PoEwer of Court under— Petyrm 


expenses of persons summoned to produce documents* . 

Courts are empowered to order that the 
expenses incurred by persons summoned to produce 
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documents, should be reimbursed to them. {Davies.') 
RAfA Kalyan Singh v. Ali Mahomed. 1941 A. 
M.L.J. 16. 

S. 545 — Absence of notice of appeal against 

conviction to complainant awarded compensation — 
No ground for interference in revision with order on 
such appeal. See Gr. P. Code, S. 422. ( 1942 ) 1 

M.L.J. loa. 

S. 545 — Case in which compensation is awarded 

under — Appeal or revision — Notice to party awarded com. 
pensation — N scessity — Rule — Practice. 

Where a person, whether the complainant or some 
one else, has been awarded compensation under 
S* 545 > Gr. P. Code, he ought to be served with 
notice of an appeal or revision application which 
may result in the order of compensation being set 
aside. If he appears it will be in the discretion of the 
Court to hear his advocate or to decline to do so. 
But if he is served with notice, he can, at any rate, 
see that his view is placed before the Court by the 
advocate appearing for the Government. {Beaumont^ 
C.J. and Sen, J,) Emperor v. Chunilal Ehagwanji. 
I.L.R. (1942) Bom. 550=201 I.C. 710=15 R.B 
106=43 Cr.L. J. 765=44 Bom.L.R. 438=A.I.R. 
1942 Bom. 205 (1). 

S. 545 (1) — Grant of reward out of fine — Legality. 

Rewards are not mentioned in S. 545 (i), Cr. P. 
Code, which provides for cases where money recovered 
as fine may legally be granted to other persons. 
Hence the grant of reward out of fine is illegal. 
{Davies,) Ghanp Mal v. Crown. 1945 A.MX.J. 
8 . 

Ss. 548 and 554 — Discretion of Court to allow 

inspection of record — Proper exercise of — Right of parties 
to inspect record to decide whether certified copy is necessary 
— Bombay Hink Comt Criminal Circular No. i6o-.d. 

There is a common law right of inspection of public 
documents by a person interested in the document 
so far as may be necessary for the protection of such 
interest. There is no doubt that except as controlled 
by any rule made by the High Court under S. 554, 
Cr. P. Code, a Magistrate cr a Judge of a subordinate 
Criminal Court has a discretion to allow inspection 
of the record of his Court, but such discretion has 
to be exercised judicially. In exercising his dis- 
cretion a Magistrate or Judge would be bound to 
have regard to the terms of S. 548, Cr. P. Code, 
which gives a right to a party to have copies of certain 
specified parts of the record and it would be difficult, 
and generally improper for him to refuse inspection 
of any document of which a party is entitled to a 
certified copy under that section. The right to a 
certified copy pre-supposes a right of inspection. To 
require a party to take certified copies of all docu- 
ments on the record in order to determine of which 
documents he really requires copies would involve 
unnecessary expense and trouble. Therefore, prima 
facie under S, 548, a party would have an implied 
right to ask the presiding Magistrate or Judge to 
allow him inspection of the record referred to in the 
section. Bombay High Court Circular No. 160-A 
G934), is not exclusive and does not deprive 
the Court of the right which it previously enjoyed, 
and exercised in practice of granting inspection of 
the whole record to a party properly entitled thereto. 
Where a Magistrate discharges the accused, the com- 
plainant is clearly entitled under S. 548, Cr. P. Code, 
as a person affected by the order of discharge, to 
require certified copies of the orders, depositions and 
other parts of the record. It is altogether unrea- 
sonable to insist that he must take certified copies 
in order to determine whether he really wants such 

Q. D. 1—122 


copies. The more rational and proper course is to 
allow him to inspect the documents in order to make- 
up his mind whether he wants to have certified copies- 
or not. {Beaumont, C.J. and Sen, J.) Parasurab* 
Detaram V. Hugh Golding Cocke. i.L R. (1942) 
Bom. 71=198 I.C. 114=14 R.B. 283=43 Cn 
L.J. 306=43 Bom. L.R. 96l=A.I R. 1942 Bom. 
26. 

S. 549 — Rules, framed under by Government of 

India, 1935 — Accused subject to military, naval or airforce 
law — Trial by magistrate under Cr. P. Code — Procedure 
— Courses open to magistrate. 

Under Rr. i and 2 of the rules framed by the 
Government of India in 1935 under S. 549 > 

Code, there are two courses open to a Magistrate 
trying an accused subject to military, naval or air 
force law for an offence under the Cr. P. Code.^ 
(i) The magistrate has to come to the opinion that 
he should proceed with the trial without being moved 
thereto by competent authority, and if he comes^ to 
that opinion he must record his reasons for arriving 
at such conclusion. But before he proceeds to try 
the accused, he must give notice to the commanding 
officer of the accused and wait for five days from the 
date of service of such notice. Or (2) if moved by 
competent military, naval or air force authorities, he 
may proceed to try the accused. ( Wadia and Sen, JJ.) 
Emperor v. Jerry D’sena. I.L.R. (1945) Bom. 
149=215 I.C. 296=17 R.B. 128=46 Cr.L.J. 99- 
=46 Bom. L.R. 597=A.I.R. 1944 Bom 271. 

S. 549 — Scope — Non-compliance with — Efiect on 

trial and conviction. 

By reason of S. 549, Cr. P. Code, when a person 
is brought before a magistrate and charged with an 
offence for which he is liable, to be tried either by a 
Court to which the Code applies, or by Court-martial,, 
the magistrate shall have regard to the rules made 
under S. 549, in that behalf and shall, in proper cases,, 
deliver him, together with a statement of the offence 
of which he is accused, to the commanding cfficer 
of the regiment corps ship or detachment to which he 
belongs, or to the commanding cfficer of the nearest 
naval or air force station as the case may be, for the 
purpose of being tried by Court-martial. Where the 
attention of the magistrate is not drawn to S. 5495^ 
and he therefore fails to act in accordance therewith,, 
the trial and conviction are illegal and must be set 
aside. {Leach, C.J. and Lakshmana Rao, J.). I^gh 
May Stollerv Mu’NDy, In re. 221 I.C. 487—58 
L.W. 208=1945 M.W.N. 262=A.I.R. 1945 
Mad. 289=11945) I M.L.J. 388. _ ^ ^ 

S. 5S0~-Applicability---Qffences created by Defence 

of India Rules. 

S. 550, Cr. P. Code, speaks of “ any offence and 
so is wide enough to cover offences created by the 
Defence of India Rules. {Bose, J.) Bhimji R^Ji ^ 
Emperor. I.L R. (1945) Nag. 413=218 I C 12 
=46 Cr.L.J. 366=1944 N.L.J. 417=A.I.R. 1944 
Nag 366. ^ ^ 

S. 552 — Jurisdiction — Order for production of 

girl not below years of age — If can he passed. 

An order for production of a female child under 
S. 552, Cr. P. Code, can only he passed if the girl is 
under 16 years of age. {ITorwill, J.) 

Kanaran V. Vasudevan. 195 I.C. 177=14 R.M. 
146=42 Cr.L.J. 688=(194l) M.W.N. 448=A.I. 

R. 1941 Mad. 625=(1941) 1 M.L J. 828. . . 

S. SS2---Orderunder^Croundsfor--‘Allegation qf 

marriage in complaint — Sufficiency. _ 

Where a complainant alleges that a girl was 
married to him and that she was taken away by her 
parents to their house against the girl’s wishes with the 
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CR. P. CODE (1898), S. 554. 

intention of getting her married to some one else, 
the magistrate should not make an order for pro- 
duction of the girl against the parents unless he has 
something more substantial before him about the 
alleged marriage than the complainant’s statement. 
(HorwilU J-) Parambath Kanaran v, Vastjdevan. 
195 I. C. 177=14 RM. 146=42 CrLJ. 688= 
(1941) M.W.N. 448=A.I.E. 1941 Mad. 625= 
(1941) 1 MX. J 828. 

S 554 — Scope — Inspection of record — Right 

of parties — Discretion of Court — Principles guiding 
exercise of. See Gr. P. Code, Ss. 548 and 554. 43 


CR. P. CODE (1898), S. 561-A. 


S. 556-— by Excise ojjicer of case in which 

accused has been prosecuted by him Legality, 

A District Excise officer cannot try a case when he 
himself has directed that the accused in that case 
should be prosecuted. It is incumbent upon him 
to obtain the previous permission of the Court to wlhch 
an appeal lies from his Court before he tries the case. 
His failure to do so, vitiates the trial. (Mir Ahmad, J.C,) 
IsHAR Dass V. Emperor. 216 I.C. 309=17* R 
Pesh. 22=46 Cr.L.J. 173=A.I.R. 1944 PesL 
47, 

•S . 5 6 1 ( a ) —Power to expunge remarks from Jud^, 


merit of lower Courts. 

High Courts have power to expunge or delete 
remarks from a iudgment of a Court subordinate 


Bom L.R 961. 

S SS6— Applicability— Order for prosecution by 

District M'lnsif — Appeal against order dismissed by District , ^ 

Judgs — Xrial before same District Judge as Sessions Judge to it where it is found that the said remarks are ir- 

jf barred. relevant, unfounded *and contrary to principles of 

The accused who was the defendant in a suit for natural justice. (Vyas.) Surva Nand v. Emperor. 
rent was called upon by the District Munsiff who ' 1945 A.M.L. J. 77. 

tried the suit under S. 4783 Cr. P. Code, to shew ! — ■ ■ - -Ss 561- A and 443 — Accused taking advantage 
cause why he should not be prosecuted for forgery of procedure under Chap. 33 — If can subsequently waive 
m respect of a receiot hied by him in the suit, and privelege. 

after inquiring into the matter ordered a complaint I An accused person is not entitled under all cir- 
to be filed against the accused. The accused preferred | cumstances to demand that, when an advantage 
an appeal under S. 476-6, Cr. P. Code, to the District thought likely to accrue to him by reason of the delay 
Judge who dismissed the appeal, holding that the ^ in the procedure under Chap. 33 does not eventualize, 
District Munsiff was justified in filing the | he should then be permitted to have the forum of 
complaint. The accused was put up for trial before ! his trial changed back to the Court of a Magistrate, 
the Sessions Judge who happened to be the same (Davies. C.J. and Weston, J.) Saktna Emperor, 
District Judge who dismissed the accused’s appeal I L.R. (1943) Kar. 1=207 I.C. 235=16 R.S. 
under S. 476-B, Gr. P. Code. The accused in his 30=44 Cr.L.J. 586=A.I R. 1943 Sind 123. 

-appeal from his conviction after trial pleaded that the Ss. 561-A and SS7— Expunging remarh from 

Sessions Judge was precluded from trying the case judgments — Power of — Exercise by one not authorised— 
by reason of S. 556, Gr. P. Code. 1 Ptot curable. 

Held, that only if the District Judge had himself, The High Courts have no doubt the power under 
filed the complaint, or had ordered the district munsiff S. 561-A, Gr. ?. Code, to order expunction of remarb 
to lay a complaint under S. 476-B in an appeal ' from judgments of lower Courts, but only when the 
from an order of the District Mu'nsiff declining to lay ' passage objected to amounts to ‘an abuse of the 
a complaint, the District Judge would have been i process of Court’ and never when it is relevant to the 
•directly hit by S. 556, Gr. P. Code, but in the present points at issue before the Court. The jurisdiefion 


case he would not be said to be have been a party 
to the proceedings or to be personally interested in the 
result, so as to preclude him from trying the case as 
•Sessions Tudge. (Horwill, JJ Kunhamao v. 
Emperor: 205 I.C. 384=15 R.M. 880=44 Cr.L. 
J. 404=(1942) M.W.N. 484=55 L.W, 536=A. 
I.R. 1942 Mad. 753=(1943) 1 M.L.J. 482 

3 556 — Magistrate acting in his magisterial capU’- 

city in connection with case — If debarred from taking com- 
mittal proceedings. 

There is nothing in S. 556, Cr. P. Code, which 
should debar a trying Magistrate from taking com- 
mittal proceedings in "a case in connexion with which 
die acted in his magisterial capacity, to wit, he 
has either recorded the statement of the accused or 
conducted an identification parade, or recorded a 
dying declaration, or done some other such thing. 
It is, however, highly undesirable that the Magistrate 
-who takes any such steps should himself preside over 
the committal proceedings. (Mir Ahmad, J.C, and 
Mahomed Ibrahim, J.) Ghulam Rasul v. Emperor, 
219 I.C 317=18 R. Pesh, 14=46 Cr.L.J. 585= 
A.I.R. 1945 Pesh 1. 

— • — S. 556 — Previous official contact with accused — 
If a disaualiffcation. 

The fact that a fudge had an official contact with 
the accused several years ago does not disqualify 
him from hearing a revision petition fded by him. 
{Derbyshire, C.J., Khundkarand Lodge, JJ.) R. G. Polla- 
rd V . Satyagopal Maxumdar. 210 I.C. 337=16 
R.C. 448=45 Cr.L.J. 224=A.I.R 1943 Cal. 
594(S.B.). 


is of an extraordinary nature and has to be exercised 
with great care and caution. A Sessions Judge has 
never possessed any such authority. If he does 
exercise it, it is not curable under S. 537. It is clearly 
an assumption of authority which is not conferred 
on the Sessions Judge by Cr. P. Code and therefore 
is an illegality, and the irrebuttable presumplioii 
arises that the accused must have been prejudiced 
thereby. (Roberts, C.J. and Dunkley, J.) A. H. 
Ghandhi V, The King. 1941 Rang. L.R. 566= 
198 I.C. 455=14 R.R. 210=43 Cr.L.J. 373= 
A I.R. 1941 Rang. 324. . ^ . 

S. 561-A — Expunging remarks in judgment oj 

subordinate Court — Powns of High Court. 

There is no doubt that in a proper case the High 
Court has power to expunge a part of a judgment of a 
Court subordinate to it, but it will only take such 
action when the words objected to are not relevant 
to the case and are of a scandalous or very improper 
nature. The High Court must carefully guard 
against doing anything which might tend to restrict 
the free expression of judicial opinion on a matter 
before a Sessions Judge. A Judge should contme 
himself to the case before him and not indulge m 
homilies which are liable to be misundersto 
and which may land the administration in 
in an awkward situation. It may be that an observ - 
tion or remark may well not have been made, bux 
if it is not out of place, the High Court will not expung 
the same. (Leach, C.J. and Lakshinana KuOi J4 
Public Prosecutor, In re, I.L.R. MaA 

614=214 I.C. 334=17 R.M. 139=45 Cr.L.J. 
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98), S. 561-A. CR. P. CODE (1898), S. 561-A. 

r. 132=57 L.W. 112=A.I.R. S. 561 -A (as amended in 1922?)— Inherent 

944) 1 M.L.J. 153. powers — Revision against order xinder S. 145 — High 

epunging passages from judgment Court’s powers to bring on record legal represen- 
tatives. SeeCs,. P. Code, S. 435 . (1941) 2 M.L.J. 

Cr. P. Code, the High Court 1047. 

, sages from the judgment of the S 561- A — Jurisdiction of High Court — Power 

so doing it is necessary to muti- to cancel bail granted to accused and to order re-arrest, 
to touch the fabric of the judg- See Cr. P. Code, S. 497 ( 5 ). (1945) 1 M.L.J. 187. 

lefamatory remarks complained S 561- A — Power of High Court to quash police 

id detached from the judgment, investigation. 

eparable and irrelevant, then it The High Court has no power under S. 561 -A, 
r expunction will not affect the Cr, P. Code, to quash an investigation undertaken by 
it as a whole and will not adect the police in pursuance of information disclosing a 
2 lower Court and action under cognisable offence. The police have under Ss. 154 
be appropriately and lawfully and 156 , Cr. P. Code, a statutory right to investigate 
ks complained of are not irrele- a cogmisable offence without requiring the sanction 
e from the judgment as a whole of the Court, {Lord Porter). Emperor v. Khwaja 
'hole should be considered, and Nazir Ahmed. 71 I.A. 203=I.L.R. (1945) Lah. 
s in such a case is for a Court 1=1. L.R. (1945) Kar. (P.C.) 89=217 I.C. 1 
the parties relating to the case =17 R P.C. 51=(1945) O.A. (P.C ) 21=1945 
hen with the case as a whole in F.L.J. 48=1945 P.WN. 127=11 B R. 180=47 


the defamatory remarks if it 
in exercise of its powers under 
read wdth S. 423 {d) or read with 
{Davies^ C.J. and O’ Sullivan^ J.) 
ROR. I.L R. (1944) Kar. 252 
I R.S. 53=46 CrX.J. 88 = 
33. 

improper passages in Magistrate's 
^ by High Court. 

/ill on the recommendation of a 
mnge from the judgment of a 
which are either quite improper 
tra judicial information %vhich 
t of the evidence on the record. 
Emperor v. Brit Lal. 202 I. 

r. 808- 15 R.L. 117=44 P.L. 
12 Lah. 232. 

herent powers — Expunging of — De- 
ist witness. 

5 r>i-A, Cr. P. Code, is directly 
»tion the inherent powers that 

s, over and above the statutory 
other provisions of the Cr. P. 

inherent powers of the highest 
is to prevent grave injustice and 
to a person who, though not a 
ess, been called before the Court 
lich he cannot disobey and who 
1 made the subject of defamatory 
strate or Judge, which remarks 
istified from the record and the 
lerefore, must involve the abuse 
To expunge any such pasasges 
person aggrieved is “otherwise 
f justice ” within the meaning of 
le and once it is considered that 1 
this power it must be conceded 
ssary ancillary power to call for 
ts inherent powers may be exer- ! 
) _ difference whether the Court 
I instance of the person aggrieved. 

Sullivan, J.) Ghumanmal v. 
:i944> Kar. 252=215 I.C. 283 
:r.L J. 88 =A,I.R. 1944 Sind 

iherent powers — ^Expunging of re- 
ss from judgment of trial Court 
Ilourt on application by witness 
under appeal or revision. See 
>IA Act, S, 04 . 194 i c. 248. 


Bom. LR. 245=26 P.L, T. 56=46 Cr.L J. 413 
=80 C.L.J. 19=1945 A L.W. 288=1945 O.W. 
N. 258=1945 A.W.R. (P.C.) 21=1945 A.Cr.C. 
134=1945 M.W.N. 49=1945 A.L.J 47=58 L. 
W. 57=49 C.W.N. 191=A.I.R. 1945 P.C. 18= 
(1945) 1 M.L.J. 86 (P.C,), 

S. 561-A — Quashing of proceedings — Acquittal of 

I accused on some charges — His further prosecution on other 
1 charges on identical evidence — Absence of powers of Court. 

I Where an accused has been acquitted on some 
I charges, and the validity of the acquittal has not been 
I questioned by the Crown by appeal or otherwise, the 
I further prosecution of the accused on other charges 
on identical evidence which has failed in the earlier 
case, amounts to an abuse of the process of the Court, 
and the High Court can under S. 561 Cr. P. Code, 
make an order quashing the proceedings. {Blacker, 
J.) Chaman Lal v. Emperor. 209 3.C. 598= 
46 P.L.R. 120=16 R.L. 145=45 Cr.L. J. 162= 
A.I.R. 1943 Lah. 304. 

S. 561-A — Qiiashing proceedings — Prosecution case 

disclosing no offence. 

If the prosecution case discloses no offence at all 
against the accused, the proceedings can be quashed 
on a petition by him under S. 561 -A, Cr. P. Code, 
(Bhide, J.) Hey wood v. Emperor. 200 I.C. 629= 
15 R.L, 10=43 CrL.J. 703=44 P.L.R. 112= 
A.I.R, 1942 Lah. 134. 

S. 561-A — Return of books illegally seized by 

police — Power of High Court to order. 

The High Court is competent to direct the return 
of the books illegally seized by the police- The 
language of S. 561 -A, Cr. P, Code, is -wide enough 
to cover the exercise of this authority, {Din Mahomed 
and Blacker, JJ.) Durga Das v. Emperor. I.L.R. 
(1943) Lah. 805=204 I.C. 535=15 R.L. 266= 
44 Cr.LJ. 301=44 P.L.R. 549=A.I.R. 1943 
Lah. 28. 

S. 561-A — Scope — If gives increased powers t& 

High Court. 

S. 561 -A, Cr. P. Code, gives no new powers to the 
High Court. It only provides that those which it 
already inherently possesses should be preserved. 
{Lord Porter.) Emperor v. Kjhwaja Nazir Ahmed. 
71 T A 203=1. L.R. (1945) Lah. 1=1 L.R, 
(1945) Kar. (P.C.) 89=217 I.C. 1=17 R P.C 
51=(1945) O.A. (P.C.) 21=1945 F.L.J. 48= 
1945 P.WN. 127=11 B.R. 180=47 Bom. L.R. 
245=26 P.L.T. 56=46 Cr.L. j. 413=80 C L. J. 
19=1945 A.L.W. 288=1945 O.W.N. 258=1945 
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AW.R. (PC.) 21=1945 A.Cr.C. 134=1945 
M.W.N. 49=1945 A.E.J. 47 = 58 L.W. 57=49 
C.W.N 191=A I.R. 1945 P.C. 18=(1945) 1 M. 
L.J. 86 (P.C.). 

S. 561- A — Scope and applicability — Matter under 

Press {Emergency Powers) Act — Inherent powers^ if can be 
Itwoked. 

S. 56 1 -A, Cr. P. Code, confers no fresh or new or 
additional powers on the tiigh Court. It merely 
states that the existing powers are not circumscribed 
by anything in Cr. P. Code, except in so far as the 
sections expressly dealing with them do so. Inherent 
powers cannot be invoked where the legislature 
expressly deals with the matter. In the case of 
matters coming under the Press (Emergency Powers) 
Act, the legislature has expressly dealt with certain 
matters and no section conferring inherent powers 
can be invoked in the face of that. {Bose^ J.) Desh- 
PANDE V. Emperor. I.L.R. (1942) Nag. 107 
191 I. C. 206=13 R.N. 193=42 CrLJ. 108= 
1941 N.L.J. 44=A.I.R. 1941 Nag. 97. 

S- 562 — Applicability — Accused who had already 

undergone two periods in Borstal School — If can be dealt 
with under section. 

S. 562, Cr, P. Code, can be applied only to first 
offenders ; and an accused who had already spent two 
periods in a Borstal School cannot be dealt with under 
the section. Emperor n. Sheikh Mahaboob. 201 
I.C. 524=15 P M. 438=1942 M.W.N. 377 (2)= 
55 LW. 355=43 Cr.LJ. 772=A.I.R. 1942 
Mad. 532 (1). 

S. 562 — Applicabiiity and scope — Offence com^ 

mitted deliberately by experienced police officers — Proper 
sentence — Release under S. 562 — Propriety of. 

S. 562, Cr. P. Code, is intended to be used to prevent 
young persons from being committed to jail, where 
they may associate with hardened criminals who 
may lead them further along the path of crime and 
to help even men of more mature years who for the 
first time may have committed crimes through igno- 
rance or inadvertence or the bad influence 
of others or who, being ignorant and misguided, 
having been led away from the path of 
rectitude by some superior whom they dare 
not disobey, and who, but for such lapses, might be 
expected to make good citizens. The section is not 
intended to be applied to experienced men of the 
world such as police officers, who deliberately flout 
the law and commit offences which they know are 
strongly condemned by their superior officers but 
which they persist in doing in order that it may not be 
said of them that they have not been able to detect 
a petty crime. Such persons are not to be released 
under S. 562, Cr. P. Code. {HonvilU 70 Tn'us 
V. Emperor. 197 I C. 81=43 CrX. T 3=14 R. 
M. 327=54 L.W* 81=1941 - M.W.N. 505= 
AJLdR. 1941 Mad. 720. 

~S. 562 — Applicability — Conviction of person over 

21 years under S. 454, L P. Code^Order under S. 562, 
Cr. P. Code — Propriety and legality of. 

If S. 562, Cr. P. Code, is to be applied to persons 
over 21 years of age it must be only in relation to 
offences that are punishable with sentences not 
exceeding 7 years. Since an offence punishable 
under S. 454, I. P. Code, is punishable with ten 
years* rigorous imprisonment, a person convicted 
under S. 454, 1. P. Code, should not be released under 
S. 562, Cr. P. Code. {Horwilly J.) Varadaraja 
Pauayachi, / tt re. 208 I.C. 308=: 16 R M 288= 
44 Cr.L.J. 774=1943 M.W.N. 340=A.I R 
1943 Mad. 521 = (1943) 1 M.L.J.481. 


CR. P. CODE ( 1898 ), S. 562 . 

S. 562 — Applicability — Conviction under S. qa. 

I. P. Code — Order under S. 562, Cr. P. Code—Propmy.^* 
S. 562, Cr. P. Code, is ordinarily intended for 
persons led astray for the first time by force of cir- 
cumstances or by bad company or evil influence* 
It is very inappropriate and is rarely applied to aii 
offence punishable under S. 304, 1. P. Code, especially 
where the accused shows no regret at all for the act 
committed. The deceased, a girl of about 16 or 17 
years of age, had been talking to a cousin of hers in the 
village on several occasions and on that account 
people had been gossiping about her. The third 
accused, her sister’s husband, reported this to her 
mother the first accused. The first accused, and the 
second accused, the sister of the deceased, dragged 
the deceased towards an empty house intending to 
shut her up there for the night. When the deceased 
! resisted, the first accused took up a heavy piece of 
wood and struck the deceased a blow on the head 
which caused the deceased to fall to the ground at 
once. She appeared to be dead and on the advice 
of the third accused who just then came in, the deceased 
was hung up to a beam of the house to make it appear 
that she had committed suicide. Within a short 
time the girl was cremated, it being given out that 
she bad committed suicide. It was impossible to> 
know precisely the proximate cause of death as there 
was no post mortem. The first accused was convicted 
under S. 304 (2), I. P. Code, but instead ofsentencmg 
her to imprisonment, the Sessions Judge treated her 
as a first offender and bound her over under S. 562, 
Cr. P. Code. 

Held, in revision, that the first accused was guilty at 
least of an offence punishable under S. 304, 1. P. Code,, 
and though the application of S. 562, Cr. P. Code,, 
was not illegal in the case of an offence punishable 
under S. 304 (2), I. P. Code, the order in this case 
was very inappropriate and should not be allowed, 
to stand. 

Held further, that though the first accused deserved 
heavier sentence, in view of her being an old woman 
a sentence of five years’ rigorous imprisonment would 
be sufficient. {Horwill, J.) Public Prosecutor v.. 
Madathi. 201 I.C. 444=15 R.M. 341=55 L. 
W. 71=1942 MW.N 169=43 Cr.L.J. 671= 
A.I.R. 1942 Mad. 415 (2)=(1942) 1 M.L.J. 
224, 


-S 562 — Applicability — Conviction under S. 3526,. 


1. P. Code. 

S. 562, Cr. P. Code, cannot be applied to a con- 
viction for an offence under S. 326, I. P. 
(Kuppuswami Ayyar, J.) Velappan, dn re. 209 I.C^ 
303=16 R.M. 334=1943 M.W.N. 585=56 L. 
W. 436=45 Cr.L.J. 143=A.I.R. 1943 Mad. 681 
=(1943) 2 M.L.J. 176. 

■S. Applicability — Offence punishable under 


S. 409, I. P. Code. r T* J 

The offence punishable under S. 409, I. P. ^ode 
is one punishable with transportation for life a^ 
hence, on a conviction under that section, the accusca 
could not be dealt with under S. 562, Cr. P. Coae., 
{Kuppuswami Ayyar, J.) Public 
Paneswara Rao. 1946 M.W.N, 85 (2) — (1945) 


ML.J. 575. 

S. S 62 —AppUcabilityh-^Principles to be borne w 

mind — First offender — Desirability of avoiding impnsoninen 

*^It is desirable to avoid sending a first 
, prison for an offence which is not of a senous character, 
and thereby running the risk of turning him in 
'fegular criminal. In applying the provision 
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'S. 562, Gr. P. Gocie, it is better to err (if one must) ! 
•on the side of liberality. [Beaumont^ C.J, and Sen, J.) ! 
Emperor v. Mahomed Hanif. 201 I.C. 651=15 i 
R.B. 108=43 Cr.L.J. 754=44 Bom. L.R. 456= ! 
A.I.R. 1942 Bom. 215. 

S.562 — Discretion of Court. ! 

S. 562, Gr. P. Code, must be applied with discre- | 
tion. Waere the accused who is convicted of cattle- i 
lifting had acted in the manner of a practised thief, j 
he shoul i not be dealt with under this section. (Davies, ( 
C.J. and Tyahji^ J.) Emperor v. Ahmed Haji Sidik. 
194 I.C. 883=14 R.S. 13=42 Cr.L.J. 630=A. 
I;R. 1941 Sind 109. 

S. 562 — Ofence under S. 4 . 11 , 1. P. Code — Accused, | 

if can be let of with warning. 

An accused who is convicted under S. 41 1 I. P. 
Code, cannot be let off, with a warning under S. 562, 
Or. P. Code, as that offence is punishable with more 
than two years’ rigorous imprisonment. (Bhide, J,) 
Emperor v. Natha Singh. 44 P.L.R. 67. 

* Ss. 562 and 349 — Relative scope and opera- 
tion of. See Gr. P. Code, S. 349 (i-A). (1943) 1 

M.L J. 126. ! 


T. 19=16 R.P. 169=45 Cr.L.J. 166=A.LR. 
1943 Pat. 380. 

Criminal Trial. 

Abatement. 

Absence of Provision. 

Absconding of Accused. 

Subsequent to Occurrence. 

Accomplice. 

Accused’s Silence. 

Acquittal . 

Alternative Charge. 

Alternative Pleas. 

Amicus Curiae. 

Appeal . 

Appeal to Privy Council. 

Approver. 

Arguments. 

Bail. See Cr. P. Code, S. 496. 

Benefit of Doubt. 

Burden of Proof. 

Charges. 

Charge to Jury. 


S. 562 (1), proviso — Applicability — Duty of\ 

maqistrate to whom reference is made — Power to set aside | 
■conviction. 

■ S. 562, Cr. P. Code applies only to convicted per 
sons. Under the proviso to S. 562 (ij, the magis- 
trate to whom the reference is made has to proceed 
in the manner provided in S. 380. He has no power 
40 set aside the conviction and acquit the accused. 
(HorwUl, J.) Venkitaswami Naicken v. Emperor. 
203 I.C. 500=15 R.M. 670=44 Cr.L.J. 91=55 
X.W. 757 (2j=(1942) M.W.N. 49l=A.I.R. 
1942 Mad. 657 (1)=(1942)2 M.L. J. 277. 

— S. 562 (1), proviso — Applicability--Suhsequent 

addition of S. 562 f-A) if affects its applicability to cases 
coming under it. 

Although the proviso under S. 562, Gr. P. Code, 

• comes in the middle of the section, it clearly refers 
*to the whole of the section and not to a part of it 
only. The mere fact that S, 562 fl-A) is a subsequ- 
ent addition cannot affect the fact that it is part of 
’the section and accordingly the proviso will apply to 
"the provisions for this new addition also. The result is 
"that in cases governed by S. 562 (I-A.) it is the duty 
of a second or third class Magistrate to forward the 
•papers to the authority mentioned in the proviso if 
he considers that action under that section is neces- 
■sary. (Davies.) Mala v. Kunupa. 1943 A. M.L. 

J. 2. 

— S. 562 (1-A) — Power to release after admoni- 
tion — ^If exercisable by all magistrates. King v. 
Mauno Thein Aung. [See Q,. D, i936-’40, Vol. I, 
’-UoL. 2954*] 191 I.C. 712=13 R.R. 157=42 Cr. 
X.J. 220. 

-S, 565 — Applicability — Order under, if can 

be passed where accused is sentenced to whipping. 
Kino v. Ba Kyaw. [See O D. i936-’4o, Vol. I, 
‘C!oL.'2q55.] 191 I.C. 117=42 Cr.L.J, 81. 

— — Sch. Ill, para. 4, item 1—Scope—Second 
class magistrate being Sub-Divisional Officer — If has en- 
4arged powers of first class magistrate. 

. Schedule III, para. 4, item i of the Gr. P. Code 
certainly confers on a Sub-Divisional Magistrate all 
the powers of a ma^strate of the first class. But 
there is nothing in the list of powers to enlarge the 
ipowers of a second class magistrate in respect of the 
’.trial^ of offences, even though such second class 
magistrate happens to be a Sub-Divisional Maajis* 
4raje or officer. (Rowland, J.) Mahomed v. Em- 
peror. 209 I.C, fi39=10 B.R. 179=9 Cut. L. ^ 


See Cr. P. Code, S. 297. 

Civil Dispute filed as Criminal Case. 
Committal . 

Complaint. 

Confession. 

Conviction. 

Counter and Connected Cases. 

Court room. 

Cross Case. 

Delay in Prosecution. 

Documents in Court. 

Duty of Court. 

Duty of Prosecution. 

Evidence. 

First Information Report. 

Government and Magistrate. 
Identification. 

Ignorance of Law. 

Intnetion . 

Investigation. 

Joinder of Charges. 

Joint Trial. 

Judgment . 

Jurisdiction. 

Jury Trial. See Trial by Jury. 

Local Inspection. 

Motive. 

Murder Trial. 

Negligence. 

New Plea. 

Offence by Servant. 

Plea of guilty under misapprehensipn. 
Plea of private defence. 

Powers of Court. 

Practice. 

Private Defence. 

Privy Coimcil. 

Procedure . 

Prosecution. 

Public Prosecutor. 

Punishment. 

Review. 

Revision. 

Rewards . 

Right of Accused. 

Right of Appeal.. 

Sentence. 
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Stages in the Commission of an Offence. 
Stay. 

Summary Trial. 

Sworn Statement. 

Taking Cognizance. 

Transfer. See Cr, P. Code^ S. 522. 

Trial by Jury. 

Trial — ^When Commences. 

Witness. 

Ahatewenf — Death of compJaimnt — Effect. 

There can be no abatement in a criminal case 
by reason of the death of the complainant. 
There is nothing in the Cr. P. Code, to warrant 
the view that there is abatement of a criminal 
proceeding on the death of the complainant. 
(Chattern. J.) Panchu Swain v. Emperor. 
211 I-C. 200=16 K.P. 236=10 B.R. 361= 
45 Cr.L.J. 331=9 Cut.L.T. 39=A.I.R. 
1943 Pat. 379. _ 

Absence, of provision on a particular 

mattcr—Proccdure to be followed. Hansraj v. 
Emperor. Q.D. 1936-’40, Vol. I, Col. 2957.] 

I.L.R. (1942) Nag. 333=191 I.C. 636=13 
R.N. 212=42 Cr.L.J. 208. 

* Absconding of accused subsequent to oc- 

currence — Absence of explanation — Effect. 

Where the accused disappear after the^ alleged 
occurrence and no plausible explanation is given 
for the disappearance, the 'failure to put for- 
w'ard an explanation is to be regarded as a point 
in favour of the prosecution. ((Bennett and 
Ghnlam Hasan, J.) Parmeshwar Din v. Em- 
peror. 195 I.C, 630=1941 O.A. 689=1941 
O.L.R. 609=1941 A.W.R. (C.C.) 265= 
1941 A.L.W. 856=14 R.O. 110=42 Cr.L.J. 
758=1941 A.Cr.C. 198=1941 O.W.N. 981 
=A.I.R. 1941 Oudh 517. 


Accomplice — Accessory after the fact — 

Evidence of — Value of — Corr oh oration — N zees- 
sity. 

Whether or not an accessory after the fact is 
an accomplice, it is unsafe to rely on the testi- 
mony of such a person unless it is corroborated 
in material particulars. (V enhataramana Rao, 
CJ. and Param-asiviah, J.) Papiah v. Govern- 
ment OP Mysore. 49 Mys.H.C.R. 444. 

Accomplice — Corroboration — Nature — 

Value. 

It cannot be said that where some detail was 
already known to the police evidence of the ac- 
complice cannot be considered to corroborate the 
cortiession. Only, corroborative evidence about 
particulars not already known to the Police and 
which are discovered in consequence of infor- 
tiiation glv^ by the accomplice is o£ greater 
value than corroborative evidence about matters 
knowh to the police before any information is 
received from an accomplice. (Zia-ul-Hasan and 
Bennett, JJ,) Shyamkumar Singh v. Emperor. 


191 I.C. 466=13 R.O. 248=1941 O.W.N. 
133=42 Cr.L.J. 165=1941 A.Cr.C. 21=1941 
A.W.R. (C.C.) 59=1941 A.L.W. 107= 
mi O.A. 65=A.I.R, 1941 Oudh 130=194C 
O.L.R. 734. 


- _ Accomplice — Evidence of — Corroboration 
Ketracted ^ confession of accused — ■!£ corrobo- 
^lon of evidence of accomplice. See Criminal I 
Trial--Confession, I.L.R. (1943) Kar. 285.1 


of — E ff ect— Presump- 
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Accused — Silence 

lion, if any, arises. 

The silence of an accused may, with all the 
other circumstances of the case, be taken into 
account in a proper case; but, even then, only 
if it is clearly borne in mind that an accused 
person always has a right to remain silent if he 
wishes. The silence of an accused must never 
be allowed to any degree to become a substitute 
for proof by the prosecution of its case. Ko 
presumption arises ipso facto from the silence 
of an accused person. (Braund, J.) Ghtjra v 
Emperor. I.L.R. (1941) All. 912=l9g I r* 
452=14 R.A. 292=43 Cr.L.J. 380=194lV 
Cr.C. 300=1941 A.W.R. (H.C.) 358=mi 
A.L.W. iq70=A.I.R. 1942 All. 47. 
•"'■''"-'—"’••Acquittal — Failure to examine wifnessBs 
before acquittal — Legality. 


It is illegal for a Magistrate to acquit the 
accused without hearing the complainant’s evi- 
dence. (Horzmll, /,) Subbier v. Lakshmana 
Iyer. 201 I.C. 701=15 R.M, 426=55 L.W. 
232=1942 M.W.N. 296=1942 Comp. C. 16$ 
=43 Cr.L.J. 770=A.I.R. 1942 Mad. 45^ 

(1)=(1942) 1 M.L.J, 520. 

Alternative charge — When to he raised— 

Appeal front acquittal — Alternative case— If 
open. 


Nn alternative charge against an accused has- 
to be raised in the trial Court; an appeal from 
an acquittal is not the proper time and place for 
raising an alternative case which should have 
been raised in the lower Court (Davies CJ, 
and Westo7i, J.) Emperor v. Chimandas Dha- 
NOMAL. I.L.R. (1943) Kar. 3=207 I.C. 
446=16 R.S. 33=44 Cr.L.J. 607=A.I.R. 
1943 Sind 130. 


I Alternative pleas — Permissibility. 

There is no rule of law which forbids alter- 
native pleas in a criminal case. (Sinka, I.} 
Krishna Dayal v. Emperor. 1945 A.W.R. 
(H.C.) 298 (2). 

— ' A lternative pleas — P ermisslhility. 

It is open to an accused to raise different and 
inconsistent pleas. An accused who is charged 
with tlie offence of defamation under S. 499,. 
L P. Code, in respect of a newspaper article,, 
may therefore plead that the article complained 
of is not defamatory because it bears a diffe- 
rent significance or meaning from the one attri- 
buted to it by the complainant; and alternatively 
he can plead that if it is defamatory, it is an? 
honest expression of opinion made in good faith 
and for the good of the public, (Kuppuswam 
Ayyar, J.) Balasubramania Mudaliar v. Raja- 
GOPALACHARIAR. 215 I.C. 254=17 R.M. 168= 
46 Cr.L.J, 71=1944 M.W.N, 322=A.I.R. 
1944 Mad. 484. 

Amicus cdri^Q— Rape case— Dufy of Cowf 

to appoint practitioner to defend. 

In cases of rape, the Sessions Judges should' 
appoint a member of the Bar as amicus ewnat 
to defend the accused. (Mockett, J.) Karichi- 
appa Goundan^ In re. 199 I.C. 742=14 R.M. 
667=43 Cr.L.J. 576= A. I. R. 1942 Mad. 285*, 
^Amicus curiae — Preparation of cases 

In cases where pauper briefs at Government 
expense are allowed to be given, arrangemoits^ 
should be made well in advance to enable counsel 
to prepare the cases. (Rachhpal SinnL C.J. <m 
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Masiid Hasan j /.) Massu v. State. 44 P.L. 
R. J. & K. 11. 

Appeal — Appeal against acquittal — Burden 

of proof. 

In an appeal against an acquittal Government 
i> not entitled to the benefit of any reasonable 
doubt of the guilt of the accused. (Dcwisj C J. | 
and O'Sullivan, J.) Emperor v. Kaku Mash- I 
GHUL. I.L.R. (1944) Kar. 123=212 I.C. j 
467=45 Cr.L.J. 650=17 R.S. 1=A.I.R. j 
1944 Sind 33. ] 

Appeal — Appeal against sentence — Powers ] 

of the lower appellate Court to enhance it I 

It is a recognized principle in appeals against 
punishment that a subordinate appellate Court 
can pass any order in respect of the appeal be- 
fore it except one to enhance the punishment 
(SatJie, S.M. and Ross, AM.) Brij Bhushan 
Lal V. Sarkar Kaisar Hind Bahadur. 1944 | 
R.D. 387=1944 A.W.R. (Rev.) 208. _ | 

Appeal — Appreciation of evidence by trial \ 

Court — Interference by appellate Court. | 

The High Court in a Criminal Appeal, will not j 
lightly interfere with the appreciation of evi- | 
dence by the trial Court which has the advant- i 
age of seeing the witness and observing their | 
demeanour. fCobo, A.C.J. and Thadani, J.) 
Mahamdu V. Emperor. I.L.R. (1944) Kar. 
444=219 I.C. 419=18 R.S. 50=46 Cr.L.J. 
614=A.I.R. 1945 Sind 42. 

Appeal — Disposal in the absence of counsel 

assigned by Government on behalf of accused 
person who was poor — Propriety, 

Just as a conviction following a trial cannot 
stand if there has been a refusal to hear counsel 
for the accused, so an appeal cannot stand where 
there has been a refusal to adjourn the appeal 
in which of right to be the accused appellant as | 
a poor person was entitled as of right^ to be ; 
heard by a counsel assigned to him ^ by 
the Government who was unable with- 
out an}" default on his part to reach 

the Court in time to conduct the appeal. (Vis- 
count Maugham.) Galos Hirad v. The I^ng. 
216 I.C. 19=17 R.P.C. 35=46 Cr.L.J. 105 
=1944 O.A. (P.C.) 48=1944 A.L.J. 392= 
57 L.W. 523=1944 M.W.N. 680=1944 A. 
W.R. (P.C.) 48=A.I.R. 1944 P.C. 93= 
(1944) 2 M.L.J. 252 (P.C.). 

Appeal — Enhancement of sentence — 

Principles. 

Interference in appeal with sentences by way 
of enhancement of sentence is not justifiable 
except when a judge has gravely erred in the 
exercise of his discretion or has obviousb^ failed 
to appreciate the nature and gravity of crime 
committed. Such interference is not justifiable 
merely because one Judge’s view of what is the 
correct sentence may differ from another’s. 
(King and Shahahuddin, JJ.) Ramaratnam v. 
Emperor. 220 I.C. 129=46 Cr.L.J. 667= 
1944 M.W.N. 57=57 L.W. 100=A.I.R. 
1944 Mad. 302=(1944) 1 M.L.J. 91. 

^Appeal to Privy Council. See Privy 

Council. ^ ^ 

—Appeal to Privy Council. See Privy 
conviction — Corroboration — Necessity — Nature 
and extent of corroboration required. 

An approver is generally regarded as a person 
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of little moral worth who is purchasing his own 
freedom at the expense of others, and though 
in law the accused can be convicted upon the 
uncorroborated evidence of the approver it is 
only prudent that the evidence of the approver 
should be corroborated. The corroboration 
should be with regard to the actual factum of 
the crime and also the identit}" of the accused. 
The corroboration required, however, is to be 
sucli as tends to convict the accused with the 
crime and need not be of such a nature that by 
itself it should be sufficient proo‘f connecting the 
accused with the crime. The corroborative evi- 
dence may be circumstantial, but if it points 
clearl}" to the accused, it can be safely acted 
upon and made the basis of the conviction. The 
amount of corroborative evidence varies with the 
facts and circumstances of each particular case. 
But much or little the purpose of corroborative 
evidence is to satisfy the Court that the approver, 
when he implicates a particular individual, does 
so t^ul 3 ^ .(Davis, C. J. ajid O'Sullivan, /.) 
Gop ALDAS V. Emperor. I.L.R. (1944) Kar. 
456=221 I.C. 358=A.I.R. 1945 Sind 132. 
Approver — V erification proceedings — Lega- 
lity — Value. 

Verification proceedings are not illegal and 
may afford some test of the truth of the ap- 
prover’s statement. They are in any case a test 
of the approver’s memor>% A verification report 
made by the Magistrate so far as the confes- 
sional statement of an accused is concerned, can- 
not be said to be inadmissible wJien the Magis- 
trate himself is examined as a witness in the 
case. (Zia-nl-Hasan and Bennett, JJ.) Shyam 
Kumar Singh v. Emperor. 191 I.C. 466=13 
R.O. 248=1941 O.W.N. 133=42 Cr.L.J. 
165=1941 A.Cr.C. 21=1941 A.W.R. (C. 
C.) 59=1941 A. L.W. 107=1940 O.L.R. 734 
=1941 O.A. 65=A.I.R. 1941 Oudh 130. 

Arguments — Magistrate fixing brief period' 

for defence arguments — Argmieftts thereupon not 
I advanced by defence — Legality of trial — Hearing 
I of arguments in appellate Court — If rectifies- 
error. 

Where the trial Magistrate arbitrarily fixed a 
brief period for the defence to complete its 
arguments and refused to extend that period and' 
the defence thereupon did not advance any argu- 
ment, there was no proper trial of the case in 
the Magistrate’s Court, and consequently the con- 
viction of the accused cannot he^ justified. The 
fact that arguments were heard in the Court of' 
Appeal is not sufficient to rectify this error. 
(Lodge and Pal, JJ.)- Kalipada Kumar v. Em- 
peror. 45 C.W.N. 1045. 

Bail. See Cr. P. Code. S. 496. 

Benefit of doubt— Facts casting suspicion. 

on accused and evidence not conclusive — If justi- 
fies conviction. Rami Rebdi, In re. [5^^ Q-D. 
1936-’40, Vol. I, Col. 2961.] 195 I.C. 53=14 R. 
M. 116=42 Cr.L.J. 654=A.I.R. 1941 Mad. 
238. 

Benefit of doubt — Rule as to — When 

applicable. 

Where guilt of an accused person is doubtful 
he must be given the benefit of that doubt and 
acquitted. But the doubt must be such as a 
reasonable mind entertains and must not be the 
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<iouht o’f a weak and racillating- mind hesitating 
or shirking to take a decision because there is 
an infinitesimal possibility of its being mistaken. 
Where the evidence against the accused person, 
is only circunistantial, the evidence must be in- 
compatible with the innocence of the accused and 
incapable of any other reasonable hypothesis than 
that of his guilt. {Munir, 7.) Sher Mahomed v. 
Emperor. 218 I.C. 145=18 R.L. 8=46 Cr. 
L.J. 407=A.I.R. 1945 Lah. 27. 

Burden of proof— Charge under S. 411, 

I. P* Code — Accused 'found in possession of 
property recently stolen — Presumption — Onus of 
proof — If shifted on to accused. See Evidence 
Act, S. 114, Iel. (a). 23 Pat.L.T. 18. 

Burden of proof — Conspiracy charge — 

Presumption from possession of stolen goods. 
See Evidence Act, S. 114, III. (a). I.L.R. 
(1944) 1 Cal. 595. 

Burden of proof — Duty of prosecution. 

iNo burden is cast on an accused person of 
proving that no offence or crime has been com- 
jmitted. The onus is always on the prosecution 
to prove affirmatively the case alleged by them. 
^Manohar Lall and Brough, //.) Gadat Sahu 
Emperor. 22 Pat. 423=24 P.L.T. 387= 
*9 Cut.L.T. 51=211 I.C. 115=16 R.P. 215 
=10 B.R. 342=45 Cr.L.J. 301=A. I. R. 
1943 Pat. 361. 


Burden of proof — Duty of prosecution — 

Prosecution never to he supported by inadmissi- 
ble evidence. 

A prosecution case should never be supported 
iby evidence which is patently inadmissible. (Moc- 
'kett and Shahabuddin, 77.) Subbanna, In re. 
217 I.C. 157=17 R.M. 295=46 Cr. L. J. 
249=57 L.W. 323=A.I.R. 1944 Mad. 388= 
(1944) 1 M.L.J. 431. 

— " B urden of proof — Duty of prosecution to 

prove all essentials — Accused if hound to point 
out omissions — Filling gaps in prosecution evi- 
dence in appeal — Permissibility. 

The onus of proving all the essentials neces- 
sary to establish the guilt of the accused person 
is on the prosecution- If they do not adduce 
the^ necessary evidence the prosecution must fail. 
It is not for the defence to point out the omis- 
sion to the prosecution and no argument against 
the accusjed can be based on the fact that the 
'defence 'failed to say anything about the omis- 
sion of necessary evidence on the side of the 
■prosecution. Nor should the Crown be allowed 
to fill in gaps in its evidence at the appellate 
stage. (Verma and Reuben, 77.) Kirtt Naraxn 
Singh v. Emperor. 23 Pat. 1=215 I.C. 268 
113=46 Cr.L.J. 86=11 B.R. 85 
=A.X.R. 1944 Pat, 345. 

Burden of proof — ^Duty of prosecution to 

prove guilt of accused beyond reasonable doubt. 
Reghunath Gope V. Emperor. \See Q D. 

Vol. X, Col. 3345.1 191 I.C. 702=13 

388=7 B.R. 241=1941 P.W.N. 433==; 
42 Cr.L.J. 215=A.I.R. 1941 Pat. 175 
Burrden of proof— -Guilt of accused. 

Egt Allsop, 7. — There is no justification for 
• India the burden of proving the 

gu^ilt of an accused person is upon the prosecution 
■ proposition is that the burden o£ prov- 

ing tr^ facts which would justify the convic- 
tion of the accused in the absence of any other 
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facts entitling the accused ■ 
exception or proviso is upor 
the burden of proving the e 
or circumstances which w 
cused to claim the benefit o 
or proviso is upon the accu 
CJ., Collister, Allsop, Baji 
and Mulla, 77.) Parbhoo z 
(1941) All. 843=197 I.C. 
=43 Cr.L.J. 177=1941 A. 
=1941 A. L.W. 1037=194 
1941 O.A. (Supp.) 885 
619=A.I.R. 1941 All. 4( 

Burden of proof — C 

and on defence — Degree of 
Fundamental distinction. 

There is a subtle but fui 
between the degree of certai 
where the burden of provh 
prosecution and those where 
is on the accused. When 
issue is on the prosecution 
proved beyond a reasonable < 
ever, the burden of an issm 
he is not required to prove it 
doubt or in default to incur 
it is sufficient if he succeeds 
facie case, for then the hurt 
issue is shifted to the pro 
still to discharge its original : 
never shifts {i.e.) that of 
whole case, guilt beyond a r 
upon a review of all the evi 
left in doubt whether the cir 
the case of the accused with 
tion exist or not, the acc 
acquittal. The test is not v 
has proved beyond all reasoi 
comes within the exception bt 
able doubt is thrown on the p 
(Young, C.J. and Mahomed il 
Din V. Emperor. 205 I.C. 
=44 P.JL.R. 554=44 Cr.J 
1943 Lah. 56. 

Burden of proof — Pr 

See Evidence Act, Ss. 105 ai 
81. 

Burden of proof — Pre 

establish guilt of accused — O 
to explain why their names % 
ground for conviction. 

Where the prosecution evid< 
largely false and riddled wit] 
tradictions, it is not for the 
why they should have been 
the prosecution fails to establ 
accused,^ it is not for the C< 
prosecution case on the grounc 
explanation why anybody shot 
false case against the acci 
V aradachariar and Zafrullah 
Dusadh V. Emperor. I.L.I 
300=6 F.L.J. 187=1944 A. 
=211 I.C. 556=16 R.F.C. 
413=10 B.R. 444=78 C.L.J 
=I.L.R. (1944) Kar. (F.C 
(F.C.) 43=1944 O.A. (F 
W.N. 13=(1944) M.W.N. 
F.C. 1=(1944) 1 M.L.J. 
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Burden of proof— Prosecution failing to ! 

prove case — Conviction of accused on ground^ of ! 
■accused having injury on person caused in^ fight j 
— Propriety — Cardinal principles of criminal | 
justice. ' I 

There are cardinal principles oi criminal ; 
justice which must be borne in mind by a Cri- | 
minal Court, namely that the prosecution must j 
prove its case, and secondh^ that there is no ! 
iburden of proof on the accused. Where the | 
prosecution has failed to prove its case, there is ; 
nothing for the accused to answer; and the only ; 
proper course to be adopted, is to acquit the : 
accused. To convict the accused in such^ a case 
merely because the accused had some injuries 
•on their persons caused to them in a fight is ' 
practically to cast upon the accused the burden ; 
'Of proving how these injuries were caused and 
thus proving their innocence ; such _ a _ course 
offends against these two cardinal principles of ; 
•criminal justice. (Davis, CJ, and Loho, J.) \ 
Kassim Haji Khan v . Emperor. I.L.R. 
(1943) Kar. 294=212 I.C. 109=16 R.S. 256 
==45 Cr.L.J. 526=A.I.R. 1944 Sind 94. j 
Burden of proof — Right of private de- 
fence — Deceased beating accused with stick and | 
preparing to strike again— Accused taking out | 
Tcnife and stabbing deceased — Presumption of | 
exercise of private defence — Offence — If murder, i 
See Penal Code, S, 302. (1942) 1 M.L.J. 1 
200. 

Burden of proof — Right of private de - 1 

fence — Onus, ^ ; 

The onus of proving right of private defence ; 
•as a defence to a charge of murder is on the i 
accused. (Davis, C.J, and Tyabji, J.) Motiram i 
V. Emperor. 195 I.C. 833=14 R.S. 47=42 
Cr.L.J. 786=A.I.R. 1941 Sind 117. 

^« ,.,^Charges — Consolidation — Legality — Com- 
plaints of offence committed on fifteen occasions 
— Evidence recorded and judgment given in one 
^onty— ‘Consequential orders in the rest— Legality 
.of— ^Consent of accused— If cures illegality. 

In the case of a series of complaints of an 
•offence alleged to have been committed on fifteen 
•occasions, it is not permissible for the trying 
Magistrate to hear the evidence and write a 
judgment in one of the cases and then proceed 
to pass merely consequential orders in the other 
•cases. Criminal cases cannot, like civil suits, be 
•consolidated and tried together on the sarne^ evi- 
•dence except within the limits as to the joinder 
of charges laid down in the Cr. P. Code. It 
would be permissible for the Magistrate to try 
the charges in groups of three. The procedure 
‘of hearing the evidence in one case only is illegal, 
■and the illegality is not cured by the fact that the 
accused or his pleader consents to the procedure. 
The conviction in all the cases in which no evi- 
dence is recorded is illegal and must be set aside. 
(Broomfield and Wassoodew, JJ.) Emperor v. 
Champaklal Chunilal. 194 I.C. 345=13 R. 
3. 370=42 Cr.L.J. 571=43 Bom.L.R. 110 
=A.I.R. 1941 Bom. 156. 

—Charge — Framing of — Framing^ charge of 
less serious offence to acquire jurisdiction — Power 
‘Of Court. 

A Court is not entitled to omit framing a 
charge of a more serious offence a.Di<i to frame 
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a charge of a less serious offence in order to- 
acquire jurisdiction ; and if it frames the less 
serious charge, instead of the more serious one, 
through a misapprehension of the evidence, it 
fails to exercise a proper discretion in the matter. 
(Lodge and Ro.'cburgh, JJ.) Ijjatulla Akanda 
z;. Emperor. I.L.R. (1944) 1 Cal. 280=219 
I.C. 285=18 R.C. 80=46 Cr.L.J. 557=A. 
I.R. 1945 Cal. 42. 

Charge — Practice — Charge tinder Ss. 34 

and 149, I. P. Code — Omission to charge each 
accused with particular acts committed by him — 
Jf fatal. 

In cases of rioting and murder under S. 149 
and S. 34, I. P. Code, it is usual to charge the 
accused individually also for the acts alleged to 
have been committed by them. This would draw 
the attention of the accused in particular to the 
acts which they are said to have commited. When 
this is not done, the accused may have cause for 
arguing that when the main charge of rioting 
and acting in concert in pursuance of a common 
intention has failed, they should not be convicted 
for the particular acts committed by them. But 
when the omission to do so has caused no mis- 
carriage of justice, and the accused have known 
exactly what acts they are alleged to have done, 
the conviction cannot be set aside. (Horwill, J.) 
Venkata Reddi v. Emperor. 196 I.C. 28=14 

R. M. 242=42 Cr.L.J. 798=53 L.W. 556= 
1941 M.W.N. 374=A.I.R. 1941 Mad. 598. 
——‘Charge — Trial for offence under S. 396, 
/. P. Code — Charge and conviction Uf^er S. 147 
and S. 395 — Relevancy of and necessity for. 

The offence under S. 396, I. P. Code, neces- 
sarily involves unlawful assembly and rioting. 
In a trial in a charge of that offence, it is un- 
necessary for the trying judge to complicate the 
case wdih questions of unlawful assembly and 
rioting. The offence under S. 3%, 1. P. ‘Code, 
is the principal offence and the most serious 
offence; convictions of rioting under S. 147 and 
of dacoity under S>. 395, being convictions of 
lesser offences, are of no real importance in such 
a case. i (Davis, C.J. and Lobo, J.) Sharif Jeo 
Emperor. I.L.R. (1943) Kar. 371=213 
I.C. 317=16 R.S. 16=45 Cr.L.J. 704=A. 
I.R. 1944 Sind 113. 

Charge to the jury. See Cr. P. Code. 

S. 297. 

Civil dispute filed as a Criminal case — 

Liability to quashing. 

Where the criminal case filed against the ac- 
cused is found to be in reality not a criminal 
case at all but a civil dispute over the existence 
of a water spout, the criminal proceedings are to 
be quashed. (Davies.) Abdul Karim v. Mola 
Bux. 1944 A. M.L.J. 51 (1). 

Civil matter — Competency of criminal 

complaint. 

Where the question involved is whether certain 
orders for commodities placed by the complainant 
and his relations are to be treated as one order 
or are to be treated as separate orders it is essen- 
tially a question for the Civil Court to decide 
the dispute being of a civil nature, and cannot 
form the subject of a criminal complaint. (Iqbal 
Ahmad, C.J.), Shiam Lal Gori v. Emperor. 
I.L.R. (1944) A. 532=1944 0;A, (H.C.) 
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182=1944 A.Cr.C. (1)=1944 A.L.J. 350= 
1944 A.W.R. (H.C.) 182. 

Coinniittal — Legality — Co7tvicHoii for 

theft — Subsequent coimniltal to sessions on the 
grotind of accused being an old offender is irre- 
gular. 

Where an accused is charged with theft and, 
a sub-magistrate tries him as in a warrant case 
and finds him guilty and convicts him, it is 
iherea'fber irregular to commit him to the ses- 
sions on the ground that he was an old offender. 
It is open to the Sub-Magistrate in such a case 
to send the papers to a first class Magistrate 
for passing on enhanced sentence. {Ktippiisioami 
Ayyar, /.) Sancili Valan-, In re. 216 I.C. 
81=46 Cr.L.J. 36=1944 M.W.N. 491 (1)= 
A.I.R. 1944 Mad. 498=(1944) 2 M.L.J. 40. 

Complaint — Competency of magistrate to 

file apart from S. 476, Cr. P. Code — ^Magistrate 
inquiring on papers sent to him under Police 
Standing Order No. 157 — ^Jurisdiction to file 
complaint of offence which he finds made out. 

Cr. P. Code, S. 476. (1945) 2 M.L.J. 125. 
Complaint for offence triable under war- 
rant procedure — Complainant ^ absent on day fixed 
for return of notice — Dismissal of complaint — 
Fresh complaint — Sustainability. 

Tlie petitioner filed a complaint before the 
Snb-Magistratc charging the accused with cer- 
tain offences for which the accused could be 
tried only under the warrant procedure. Notice 
was ordered to the accused . and the case was 
posted to a certain date for the appearance of 
the accused. On that day the petitioner^ was 
absent and the Magistrate exercised his juris- 
diction under S. 259, Cr. P. Code, and discharg- 
ed the accused. The petitioner thereupon filed 
another complaint but the Magistrate re‘fused^ to 
accept the same, one of the reasons given being 
that it would be tantamount to a review appli- 
cation, which the Magistrate had no jurisdiction 
to grant, 

Held, in revision, that the Magistrate was 
bound to entertain the second complaint as the 
accused had only been discharged and the pre- 
\dous complaint had not been disposed of on the 
merits. (HorwiU, /.) Achanna Kamtht, In 
re. 205 I.C. 145=15 R.M, 847=44 Cr.L.J. 
831=55 L.W. 690=1942 M.W.N. 758 (1)= 
A.I.R. 1943 Mad. 178=(1942) 2 M.L.J.' 
554. 

— -Complaint or police report — Construction 
— Sections mentioned in — ^I£ conclusive — ^Duty of 
Magistrate to ascertain offence from facts. See 
Cr. P. Code, S. 345. I.L.R. (1941) Kar. 352. 

" ■ (I^omptcUnt — Part of offence omitted — 
OmiMed pdrf rendering complaint of Civil Court \ 
necessaty — TurisdicUon of Magistrate — Offence \ 
under S, 206, Penal Code — Procedure, 

The complainant stated that he had filed a suit 
in the Civil Court against the first accused with 
respect^ to his land, that he had filed an appli- 
cation in the suit for attachment of the standing 
crops on the land and for distraint of the first 
accused's cattle and that the petitioner, joining 
with the first accused, had removed the harvested 
crops and the cattle to his^ own field and claimed 
them as his with the obiect of preventing the 
receiver appointed by the Civil Court from taking 
possession of the property. The petitioner con- 
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tended that the offence said to be committed 
one punishable under S. 206, 1. P. Code whi^ 
required a complaint by the Civil Court ^ 

Held, that the Magistrate had no jurisdiction 
to entertain the case in the absence of a com 
plaint from the Civil Court. When the offence 
complained of has relation to a Civil Court and 
is intended to render fruitless the proceedings of 
the Court it is against public policy that a Magis- 
trate should take cognizanoe of the case which 
the Legislature clearly intended should be taken 
cognizanoe of only on the motion of the Civil* 
Court concerned. It is not open to the Magis- 
trate in such a case to entertain the complaint 
which for purposes of giving jurisdiction ignores- 
part of the offence. {HorwiU, /.) Palani- 
SWAMI Gounder V. Bagavathi Gounder 20J' 
I.C. 670=15 R.M. 708=44 Cr.L.J. 129=5^ 
L.W. 518=1942 M.W.N. 492=A.I R 104 ^ 
Mad. 675 (1)=(1942) 2 M.L.J. 246.* 
C onfession~-A cceptance — Limits. 

It cannot be said that a confession must be- 
accepted as a whole. A confession must be ac- 
cepted in its entirety so far as it affects the- 
person making it. That is to say, anything which 
he puts forward in his confession by way of 
mitigation must be accepted, however improkble 
it may appear. {Waliullah and Bennett, JJ) 
Manohar V. Emperor. 1945 A.W.R. (H 
C.) 291=A.I.R. 1946 A. 15. 


Confession — Admissibility — Consideration- 

for Court — Free and voluntary nature of confes- 
sion — Prosecution, if bound to prove — All parts 
of confession, if to be given equal weight 
Emperor v. Bhagwandas Bisesar. \See Q.D. 

I 1936-'40, Vol. I, Col. 3345.1 I.L.R. (1941) 
Bom. 27=13 R.B. 277=192 I.C. 671=A.I. 
R. 1941 Bom. 50. 


Confession — A niece dent circumstances— 

Reference to — Value. 

Where there is no room for any doubt as to^ 
the genuineness of the confession arising from 
the procedure followed or from its contents the 
antecedent circumstances may be of materiaT 
assistance in determining whether the confession 
should be believed. They may afford substantial 
support for the belief that it is true, or on the 
other hand they may be of such nature as to- 
suggest a doubt {Waliullah and Bennett, JJ.} 
Manohar v. Emperor. 1945 A.W.R. (H.C.)' 
291=A.I.R. 1946 A. 15. 

Confession — Confession of murder in 

sence dying victim — Admissibility where accused 
refuses to confess before Magistrate. 

A man labouring under great emotion may 
confess, but when time has passed, discretion? 
may cause him not to confess. But that is tip* 
reason for rejecting the confession of his crime 
made by him in the presence of his dying victims 
{Davies, C.J. and Weston, I.) Ghttlam Maho- 
med V. Emperor. I.L.R. (1943) Kar. 25= 
206 I.C. 493=16 R.S, 1=44 Cr.L.J. 530= 
A.I.R. 1943 Sind 114. 

Confession — Confession not recorded 

writing — ^Admissibility. See Cr. P. Code, Ss 164, 
AND 364. I.L.R. (1943) Kar. 371. , 

-Confession — Retracted confession— An- 

writing— Admissibility, See Cr. P. Code, Ss. 164 
co-accused. Emperor v, Bhagwaitdas BiSesar- 
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[See Q.B. 1936-’40, Vol. I, Col. 3345.] I.L.R. 
(1941) Bom. 27=13 R.B. 277=192 I.C. 671 
=A.I.R. 1941 Bom. 50. 

Confession — R etr acted confession — V ahe 

of — Corroboration — Necessity — Evidence of ac- 
complice — If corroboration of confession — Ac- 
complice's evidence, if corroborated by retracted 
confession of accused. 

A retracted confession should ordinarily be cor- 
roborated before it can be relied on. An ac- 
cused, it is true, can be convicted on his retracted 
confession alone, but prudence ordinarily requires 
corroboration of such a confession before suffi- 
cient reliance can be placed upon it to justify a 
conviction for murder and death sentence which 
ordinarily follows. But the evidence o'f an ac- 
complice cannot be taken as corroboration of a 
retracted confession. The evidence of an accom- j 
plice must itself, according to the rule of pru- i 
dence, be corroborated both as to the factum of ' 
the crime and as to the identity of the criminal. | 
The implication by the accused of himself in a i 
confession long ago retracted is scarcel}^ such j 
corroboration o'f the evidence of his own identity [ 
as is sufficient to corroborate the evidence of I 
identity by his accomplice and to satisfy the rule | 
of prudence. (Davis, C.J. and Lobo, J.) Miral | 
Islam v. Emperor. I.L.R. (1943) Kar. 285 j 
=209 I.C. 242=16 R.S. 90=45 Cr.L.J. 118 
=A.I.R. 1943 Sind 166. 
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there is other evidence also the Court will test 
the truth or falsity of that confession by that 
evidence and will use its discretion and will ac- 
cept that part of the confession which appears 
to be true and reject that part which it believes 
to be false. However where an exculpatory part 
o’f a confession is entirely fantastic or impossi- 
ble it ^ should be disregarded. (Davis, C J. and 
O'Sullivan, J.) Varand v. Emperor. I.L.R. 
(1944) Kar. 114=215 I.C. 172=17 R.S. 44 
=46 Cr.L.J. 19=A. I. R. 1944 Sind 137. 

Confession — Value — Only one arrested 

out of seventeen implicated by confession — Per- 
sons mentioned in first information report, no\t 
inchided — Inference. 

It is a very fair inference to draw that, where 
a confessing accused has named 17 or 18 people 
of whom it was worthwhile for the police to 
arrest only one, there is something veiy^ wrong 
with the confession. It is absolutely worthless 
as against any one but the person who confessed. 
At the same time, it should be said that the 
absence from the confession of the names of 
persons who had been denounced in the first in- 
formation report, is strong evidence that the con- 
fession was at any rate not secured by pressure 
from the police. (Braund, J.) Ghura v. Em- 
peror. I.L.R. (1941) All. 912=198 I. C. 
452=14 R.A. 292=1941 A.W.R. (H. C.) 
358=1941 A.L.W. 1070=43 Cr.L.J. 380= 
1941 A.Cr.C. 300=A.I.R. 1942 All. 47. 


Confession— Retracted confession — Value 

of — Conviction — If can be based on. 

There is no absolute rule of law that a re- 
tracted confession cannot be acted upon unless 
there is material corroboration, if it is found to 
be voluntary. But as a rule of prudence it is 
regarded not safe to base a conviction solely on 
a retracted confession unless there are circum- 
stances which leave no doubt that is voluntary 
and true. (Stone, C.I. and Lokur, 7.) Empe- 
ror V. Bhimappa Saibanna. 222 I.C. 143= 
4,7 Bom.L.R, 648=A.I.R. 1945 Bom. 484. 

Confession — Retracted confession — V alue 

Qf — Retraction — If ground for doubting truth of 
confession — Duty of Judge to tell jury of re- 


traction. 

The fact that a confession is retracted is no 
reason for doubting the truth of the confession 
made before the magistrate under S. 164, Cr. 
P. Code. But it is desirable that a Judge should 
tell the jury that the confession was retracted, 
although no conclusion could be drawn from 
such retraction. (Horwill, J.) Vridichand 
S owcAR V. Emperor. 208 I.C. 265=16 
243=44 Cr.L.J. 766=1943 M.W.N. 290 (2) 
=A.I.R. 1943 Mad. 527=(1943) 1 M.L.J. 
377. 


Confession— Statements made under S. 

164, Cr. P. Code, not being full confessions— 
Self -exculpatory statements — If inadmissible ^ in 
evidence — ^Admissibility and use of as admissions 
against interest. See Evidence Act, Ss. 18 to 
21. I.L.R. (1941) Kar. 257. 




Confession — Voluntary character of — Bur- 
den of proof — Presumption of voluntary nature 
— When arises. 

When the procedure laid down by S, 164, Cr. 
P. Code, has been strictly followed in the re- 
cording of a confession, and the Magistrate in 
accordance with S. 164 has to the best of his 
ability satisfied himself that the statement made 
to him is voluntarily made without any influence 
of fear or hope, that is strong evidence to sup- 
port a finding that the confession is voluntary. 

Quaere'. VVffiether the burden lies on the pro- 
secution to prove that a confession is voluntary, 
or on the accused to prove the contrary. (Row- 
land and Shearer, 77.) Stjker Dusadh v. Em- 
peror. 20 Pat. 547=192 I.C. 888=13 R.P. 
563=7 B.R. 495=42 Cr.L.J. 343=22 Pat. 
L.T. 297=1941 P.W.N. 69=A.I.R. 1941 

Pait. 303- 

Confession — Voluntary character— State- 
ment obtained as a result of persistent question- 
ing by police — Value of— Propriety of persistent 
questioning of accused. 

It is highly improper for the police to persis- 
tently question an accused person in custody or 
to press him to make statements. Such proce- 
dure is to be condemned. Persistent questioninjg 
may negative the impression that a statement is 
voluntary, and it would be extremely dange- 
rous to attach any importance to a ' statement 
made in those circumstances. (Burn and Moc- 
kett, 77.) Public Prosecutor v. Munigam. I. 

L. R. (1941) Mad. 503=195 I.C. 76=14 R. 

M. 126=1940 M.W.N. 1272=42 Cr.L.J. 664 


—...Confession — Value of — If to be accepted j ,—52 L.W. 942— A. I. R. 1941 Mad. 359 

in entirety ' (1941) 1 M.L.J. 227. 

If a confession is the only evidence in the case | Confession^W eight to he attached f(h— 

it must be accepted in its entirety. But where Duty of Judge to warn jury m murder trial 
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It -is the duty o'f the Judge to warn the jury 
that it would be dangerous in the extreme to act 
on a confession put into the mouth of the ac- 
cused by a witness who has a strong motive for 
implicating some one else in the off-ence or crime. 
The jury must further be warned that confes- 
sions are not always true and that they must be 
checked, more particularly in a murder case, in 
the light of the wliole evidence on the record in 
order to see if they carry conviction. (Sir John 
Beaumont.) Harold White v. King. (1945) 
M.W.N. 560 (2)=58 L.W, 523=1945 A.L. 
J. 511=A.I.R. 1945 P.C. 181 (P.C.). 
Confession — What amounts to. 

A confession must relate to the particular crime 
with which the accused is charged ; any admis- 
sion which is not connected with any o’f the 
ingredients of the offence charged cannot 
amount to a confession. \(Divatia and Rajadh- 
yaksha, JJ.)\ Emperor v. Goma Rama. I.L.R. 
(1945) Bom. 278=219 I.C. 250=18 R. B. 
101=46 Bom.L.R. 811=46 Cr.L.J. 541= 
A.I.R. 1945 Bom. 152. 

Confession — Whole of it when should he 

accepted and when need not be. 

If any part of a confession is relied upon by 
a Court and there is no evidence to disprove 
another part of it the wEole confession must be 
accepted by the Court, but this is not the case 
where part of it is proved to be false by other 
evid'Cnoe. The Court is not forced to disregard 
a con’iession altogether because it is not correct 
in every particular. (Ismail and Hamilton, //.) 
Emperor v, Nanua. I.L.R. (1941) All. 280 
=193 I.C. 873=13 R.A. 463=42 Cr.L.J. 
485=1941 O.A. (Supp.) 229=1941 O.W.N. 
337=1941 A.Cr.C. 91=1941 A. L.W. 241= 
1941 A.L.J. 86=1941 A.W.R. (H.C.) 65= 
A.I.R. 1941 All. 145. 

Conviction — Abetment — Acquittal of prin- 
cipal accused — If ground for not punishing for 
abetment 

It does not follow that because the principal 
accused is acquitted no person can be punished 
for abetment. (Horwill, J.) Sarabhayya v. 
Emperor. 206 I.C. 604=16 R.M. 17=(1943) 
M.W.N. 125=56 L.W. 147=44 Cr.L.J. 
541=A.I.R. 1943 Mad. 408= (1943) 1 M.L. 
J. 255. 

Conviction — Basing of, on accused's state- 
ment alone — Propriety and legality — Dtity of 

Court 

’ 'A conviction based solely upon the statement 
made by an accused person should not be allow- 
ed, to stand unless there are very strong circum- 
stainc^ and each case must depend upon its own 
Where there is no sufficient evi- 
dence ioT conviction or from vagueness o^f the 
prosecution evidence the Court is not prepared 
to act on it, it should not be open to the Court 
to supplement the prosecution evidence by select- 
ing out of the statement of the accused person 
passages, which might corroborate the prosecution 
evidence and to reject those passages which go 
to exonerate the accused person. Due conside- 
ration must be given to every part of the state- 
ment but the Court must exercise its judgment 
and common sense in accepting or rejecting any 
portion of the statement. (Thomas, €J.) Phil- 
lips V. Emperor. 17 Luck. 646=201 I.C. 381 
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=15 R.O. 92=1942 A.Cr.C. 87=43 Cr T x 
657=1942 A.W.R. (C.C.) 106=1942 o i’ 

85=1942 O.W.N. iW.Vr. 194I Vh 

Conviction^Basis— Evidence of aHrmi» 

supported by_ evidence of accused against whl 
case was _ '^^*hdrawnr-Sufficiency—Corroboratim 

A conviction based on the evidence of one an 
proven supported by that of another approver or 
person in the position of an approver, or an ac 
cased person against whom the case has been 
withdrawn, ds not illegal. (Byers, J.) 
BRAHMAM, In re. 218 I.C. 24=18 R M 5 - 
46 Cr. L. J. 377=1944 M.W.N. 747=l9w 
F.L.J. 241=57 L.W. 461=A. I. R loii 
Mad. 503=(1944) 2 M.L.J. 156. ' ^ 

■Conviction — Basis of— Accused 


not guilty— Conviction on strength of his om 
statement— Legality— Duty of prosecution to 
prove case. 

An accused who pleads not guilty ought not to 
be convicted on the strength of his own state- 
ment. The prosecution must prove their case. 
(Beaumont, C.J. and MackUn, J.) Emperor u 
Mavji Nanji. 196 I.C. 526=14 R B 131- 
42 Cr.L.J. 893=43 Bom.L.R. 629=A I R 
1941 Bom. 325. 

—^Co^ivicfiofir-^Basis of— Admission by co- 
accused — Sufficiency. 

Where the only evidence against an accused 
person is the admission of a co-accused which is 
an exculpatory statement, it cannot be taken into 
account against the accused when there is no 
other positive evidence and he cannot be con- 
victed on the admission of the co-accused. 
(Horwill, /.) Makky Moithu v. Emperor 
206 I.C. 25=15 R.M. 926=44 Cr.L.J 482 
=56 L.W. 74=1943 M.W.N. 62=A I R. 
1943 Mad. 278= (1943) 1 M.L.J. 154, 

Conviction— Basis of— Circumstantial evi- 
dence. — One man killed and several others 
in fight— Inference of deliberate fight 
parties — Permissibility. 

A conviction must be based upon evidence. If 
there is no evidence, it is not proper even to put 
an accused person on his defence. If there is 
no reliable oral evidence in the case, it is only 
possible to convict if there is circumstantial evp 
dence pointing clearly to the guilt of any indi- 
vidual. The fact that a man has been found 
dead and that several others have been found 
injured, cannot give rise only to the inference 
that^ there was^ a deliberate fight between the 
parties. One side or the other might will be 
the aggressor; and one side or the other might 
well have a right of self defence. . (Young, €J. 
and Skemp, J.)' Gulab v. Emperor. 196 I.C. 
390=14 R.L. 155=42 Cr.L.J. 861=43 V.h 
R. 144=A.I.R. 1941 Lah. 333. 

yConviction — ^Basis of — ^Dying declaration— 

Sufficiency without corroboration. See Evidence 
Act, S. 32 (1). I.L.R. (1942) Kar. 587. 

Conviction — Basis of — Evidence, of witness 

expunged from record as that of incompetent 
witness — Conviction based on— Sustainability. 

•Wliere the trial Court once decides, rightly or 
wrongly, that a particular witness was not a 
competent witness, and on that ground expung^ 
j from the record all that the witness had said 
‘and stops the pleader fot the defence fi^onx 
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cross-examining the witness, it is not open to the 
trial Court or to the appellate Court to rely on 
the evidence of such witness and to base a 
conviction on such evidence. A conviction based 
on such evidence is unsustainable. (Varma and 
Shearer, JJ.) Rampadarath Singh v. Em- 
peror. 20 Pat. 339=196 I.C. 478=14 R.P. 
201=1941 P.W.N. 413=8 B.R. 30=42 Cr. 
L.J, 878=A.I.R. 1941 Pat. 513. 

C onviction — Basis of — Isolated evide^ice 

of ^unreliable witness. 

In the absence of satisfactory corroboration by 
independent evidence, no conviction should be 
based on the evidence o'f a witness who has been 
found to be unscrupulous and unreliable and the 
major portion of whose statement has been found 
to be 'false. (Abdul Qayoom, C.J.) Fazlu w 
State. 43 P.L.R. J. & K. 30. 

Conviction — Basis of — Suspicion — Suffi- 
ciency — Accused proved to he in company of de- 
ceased shortly before murder — Accused offering 
explanatiofi consistent with innocence — Benefit of 
doubt. 

Though a statement made by the accused and 
the evidence in the case may arouse suspicion 
against him, they cannot be made the basis of 
a conviction for murder when they do not raise 
an irresistible presumption of guilt. -Where the 
accused’s own statement and the evidence in the 
case are to the effect that the accused was in the 
company o'l the deceased shortly before the 
murder, but the accused offers an explanation 
which may be true and which makes it far from 
true that he is guilty of murder, there is neces- 
sarily an element of doubt to the benefit of which 
the accused is always entitled and he must there- 
fore be acquitted of murder. (Burn and Moekeft, 
JJ.) Public Prosecutor v. Munigam. I.L.R. 
(1941) Mad. 503=195 I.C. 76=14 R.M. 126 
=1940 M.W.N, 1272=42 Cr.L.J. 664=52 L. 
W. 942=A.I.R. 1941 Mad. 359=(1941) 1 M. 
L.J. 227. 

Conviction — Basis of — Retracted confes- 
sion — Sufficiency— ^Corroboration — Necessity. 

A voluntary and genuine confession is legal 
and sufficient proof of guilt; there is no rule o'f 
law* that an accused person cannot be convicted 
on a confession made and subsequently retracted 
without independent corroborative evidence. 
(Rowland and Shearer, JJ.) Suker Dusadh v. 
Emperor. 20 Pat. 547=192 I.C. 888=13 R. 
P. 563=7 B.R. 495=42 Cr.L.J. 343=22 
Pat.L.T. 297=1941 P.W.N. 69=A.I.R. 
1941 Pat. 303. 

Conviction — Circumstantial evidence — 

Sufficiency — Inference of guilt — When to{ be 
deduced. 

In cases where there is no direct evidence of 
a crime and the whole evidence is circumstantial, 
to deduce an inference of guilt from such evi- 
dence, the incriminating facts found must be such 
as to be incompatible with the innocence of the 
accused and incapable o'f explanation on any 
reasonable hypothesis other than the guilt of the 
accused. (Venkataramana Rao, C.J. and 
Paramasiviah, J.) Papiah v. Government of 
Mysore. 49 Mys.H.C.R. 444. 

Conviction of accused on his own state- 
ment — Duty of Court. 


CRIMINAL TRIAL. 

;Ordinarily the conviction of an accused based 
solely upon his statement would be allowed to 
stand only if there were very strong circum- 
stances to warrant such a course. Each case 
must stand on its own circumstances, and, where 
otherwise tliere is no sufficient evidence for con- 
viction, a Court of law should not supplement 
the prosecution evidence by selecting out of the 
statements of the accused passages which might 
indicate the guilt of the accused and to reject 
those which go to exonerate him. (Misra and 
Koul, JJ.) PuTTu V. Emperor. 219 I.C. 486 
=18 R.O. 83=46 Cr.L.J. 629=1945 O. 
W.N. 44=1945 A.L.W. (C.C.) 44=1945 A. 
W.R, (C.C.) 23=1945 O.A. (C.C.) 23= 
A.I.R. 1945 Oudh 235. 

C onviction — Previous conviction — When ot 

he acted upon — Proof or admission by accused — 
Necessity. 

A Magistrate can act on previous convictions 
only if they have been proved or if the accused 
lias admitted them. Mere assertion by the 
prosecution is not sufficient. (Horwill, J.) 
Govindan, In re. 203 I.C. 433=15 R.M. 668 
=44 Cr.L.J. 85=55 L.W. 530=1942 M.W. 
N. 590=A.I.R. 1942 Mad. 669=(1942) 2 
M.L.J. 280. 

Conviction — Suspicion — Sufficiency — 

Charge of murder — Aconite poisoning — Interval 
between taking of food containing poison and 
appearance of symptoms — Effect — Doubt — Con- 
viction — If justified. 

Although there is room for suspicion against 
an accused person charged with murder, it would 
no-t be safe to convict the accused Jn the absenc 
of reliable evidence. In cases of aconite poison- 
ing, the symptoms of numbness of the tongue and 
so forth in the mouth of the victim come on 
very quickl}’, within three to five minutes. Where 
therefore the evidence is to the effect that 
there was a longer interval between the taking 
of the food alleged to contain aconite and the 
appearance of these symptoms, there are ele- 
ments of reasonable doubt in the case. The ac- 
cused cannot therefore be safely convicted af 
murder. (Burn and Mockeit, JJ.) Emperor v. 
Nagamma. 1942 M.W.N. 173. 

Counter and connected case — ^Use of evi- 
dence in one, in the other — Legality — If curable 
under S. 537, Cr. P, Code. Beni Madho v. 
Emperor. [See Q.D., 1936-’40, Vol. I, Col. 2966.]! 
16 Luck. 353=A.I.R. 1941 Oudh 20. 

Counter-cases — Trial — Procedure — Trial 

by mme judge one after another in quick suc- 
cession — Desirability of. 

In the case of a case and counter-case arising 
out of the same facts, e.g., a fight between 
two rival factions in a single riot, the normal 
and the most desirable procedure is that both 
the cases should be tried by the same judge 
though with different assessors or juries. The 
first case should be tried to a conclusion and 
the verdict of the jurj* or the opinion of the 
assessors taken. But the judge should postpone 
judgment in that case till he has heard the 
second case^ to a conclusion and he should then 
pronounce judgments separately in each case. 
He is bound to confine his judgment in each case 
to the evidence had in that particular case and 
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(is not at liberty to use the evidence in one case 
for the purpose of the judgment in tlie other 
case and to allow his findings in one case to be 
influenced in any manner to the prejudice of the 
accused by the views which he may have formed 
in the other case. It is obviously necessary that 
he should try the two cases in quick succession 
one after the other. If in any particular case 
the judge feels any difficulty about trying both 
cases, it is open to him to have the second case 
transferred. No hard and fast rule can be laid 
down. (Wadia and Lokur, //,) Emperor v. 
Banappa Kallappa. I.L.R. (1944) Bom. 344 
=213 I.C. 213=45 Cr.L.J. 701=17 R. B. 
44=46 Bom.L.R. 166=A.I.R. 1944 Bom. 
146. 

— Court room — Public place. 

A Court room is a public place and unless the 
proceedings arc held in camera or the Court for 
some other valid reason issues a prohibition 
before hand, person can enter it without 

any permit and remain there so long as he does 
not misbehave. (^Din Mahomed, /.) Hakumat 
Rai V. Emperor. I.L.R. (1943) Lah. 791= 
204 I.C. 299=15 R.L. 254=44 Cr.L.J. 181 
=44 P.L.R. 511=A.I.R. 1943 Lah. 14. 

“——Cross cases — Hearing by same assessors 
and decision by same judgment — Legality. Khair 
Mahomed v. Emperor. i.See Q.D., 1936-'40, 

Vol. I. Col. 3346.] I.L.R. (1941) Lah. 66 
=191 I.C. 332=13 R.L. 316=42 Cr. L. J. 
151. 

Cross cases — Use op evidence in the one 

in the other — Trial, if and when vitiated. 

In cross c^ses unless the accused has been pre- 
judiced by reason of the evidence in the one 
case being acted upon in the other, the trial 
would not be set aside. (Agarwal, 7.) Debi 
Dayal V. Emperor. 201 I.C. 791=15 R. O. 
110=1942 O.A, 332=1942 O.W.N. 440=1942 
A.W.R. (C.C.) 286=1942 A.Cr.C. 143=43 
Cr.L.J. 781=A.I.R. 1942 Oudh 444. 

— - Delay in prosecution — Effect. 

Though a belated prosecution may certainly 
require an explanation, the delay, as such, can- 
not raise a presumption as against the prosecu- 
tion although the accused is entitled to say that 
in construing the evidence, presumptions are 
permissible to fill in, in his favour, the details 
obliterated by time. (Sinha, 7.) Krishna Da- 
yal V. Emperor. 1945 A.W.R. (H.C.) 298 
( 2 ). 

Documents in Court — Right of accused to\ 

have inspection — Circumstances when inspection 
may pe permitted. 

provision either in the Cr. P. Code 
01 ^ in the rules made by the High Court as re- 
gards the right of inspection by an accused per- 
son of the records in the custody of the Court 
in which he is being tried. If there are docu- 
ments relied upon by an accused either for dis- 
lodging the prosecution case or for building up 
his own case, he will have to take out a summons 
for them. If the object of the inspection is 
merely to fish for information, it is not a thing 
to be permitted. If ^ documents are in the cus- 
tody of private individuals he can claim no right 
to look into them unless he takes out a sum- 
mons for them and gets them into Court. If 


they are not produced, the prop 
is to move the Court to issue 
under S. 96 of the Cr. P. Coc 
the Court that they are essei 
cause the documents are in Co 
give him a right which he woul 
documents were in private cui 
ments have been summoned fo 
titled to obtain permission of t 
mine them. In respect of doc 
moned he will not be entitled 
till they are tendered in evidenc 
Ayyar, J.) T. S. Swaminati 
I.C. 201=17 R. M. 291=46 
1944 M. W. N. 348=57 L.\ 
1944 Mad. 419=(1944) 1 M. 

Duty of Court — Case ha 

stantial evidence — Accused failm 
nation of facts appearing again. 
Court to consider all probable a? 
planations — Court if bound to in 
on behalf of accused. 

In a case of circumstantial 
duly of a Criminal Court to co 
ble explanations of the evidenc 
if, upon a reasonable and probab 
the evidence before it, the accu 
innooent, then the Court shoulc 
the ground that the evidence 
such as is only reasonably cor 
guilt. The accused must be give 
the doubt. The Court will take 
tion the fact that the accused w 
explanation of facts appearing in 
him, particularly when the accus 
terate, ignorant and ill-advised. 
Court will not, therefore, find t 
the prosecution is proved bey( 
doubt. If despite what the ac( 
what he does not say, the Court i 
that upon the evidence there is a 
probable explanation of the facts 
sistent with the innocence of th 
Court in a case based upon cir 
dence, will give the accused the 1 
and will acquit him. But that 
that the Court must invent all 
nations on behalf of the accused, 
duty of the Court to invent sucl 
(Davies, C.J. and Lobo, 7.) Sha 
PEROR. I . L . R. (1943) Kar. 3' 
317=16 R.S. 16=45 Cr.L.J. 
1944 Sind 113. 

Duty of Court — Contradict 

in Sessions Court by prosecution 'o, 
Where the pleader for the^ acc 
his duty by not cross-examining 
regard to the previous contradict' 
which he had made in the comrr 
becomes the bounden duty of the^ I 
to examine such witness further 
his previous statements and to brii 
ments on to the record of the ; 
(Roberts, CJ. and Dunkley, 7.) 1 
The King. 195 I.C. 71=14 R.I 
L.J. 661=A.I.R. 1941 Rang. 

Duty of Court — (Criminal o 

accused in regard to civil dispute. 
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Where it is clear that the complaint was merely 
to bring pressure to bear upon the accused, a 
woman, and that the real matter in issue was a 
^ivil dispute in regard to the ownership of cer- 
tain jewels, the Court should dismiss the com- 
plaint. (Davies,) Godawari v, Mukandi Lal. 
1945 A.M.LJ. 11. 

Dufy of Courts — Defence of prisoners at 

Crown's expense — Selection of lawyers. 

Those whose duty it is to select lawyers to 
•defend at the expense of the Crown should not 
treat the selection as a matter of patronage for 
the benefit of the lawyer so appointed. The 
selection should be made from among young 
men of marked ability. It frequently happens j 
that the persons actually appointed do their 
work very badly and conspicuous opportunities 
for cross-examination and obvious arguments are 
entirely ignored. In such circumstances the 
trial Judge should remember that he has the 
duty not only to the prosecution but to the de- 
fence. He has the police diary in front of him 
and should use his greater experience to cross- 
examine the witnesses when he sees that the 
defence lawyer is incompetent. He should not 
do this unnecessarily but only when it is desir- 
able in the interest of justice. (Manohar Lall 
and Meredith, JJ.) Dikson Mali v. Emperor. 
196 I.C. 597=:23 Pat.L.T. 387=43 Cr.L.J. 
36=8 B.R. 49=A.I.R. 1942 Pat. 90. 

D uty of Court — Dropping of proceedings 

an ground of party siibscrihing to war fund — 
Legality. 

Where a proceeding is discontinued not for 
lack of merit but because a party eventually 
agreed to make a donation to some fund, the 
order dropping the proceeding is illegal and must 
be set aside. (Aganmla, J.) Jadunandan Lal 
V. Rampeyare Sao. 200 I.C. 301=8 B. R. 
659=14 R.P. 663=43 Cr.L.J. 633=23 Pat. 
L.T. 40=A.I.R. 1942 Pat. 337 (1). 

Duty of Court — Failure of prosecution to 

produce material evidence. 

It is the duty of the prosecution to produce 
all the necessary evidence to prove its case be- 
fore the Court. Where it fails to produce any 
evidence in regard to a material and vital fact 
before the close of its case, it is the duty of the 
Court to dismiss the case straightaway on the 
representation of the defence that there is no 
case to answer. Subsequent evidence should not 
be permitted to be adduced in such cases. 
(Davies.) Emperor v. Panna. 1945 A.M.L. 

J* 

Dttty of Courts — Interference by Minis- 
ter in trial of case by Magistrates — Order for 
retrial 

It is a very serious matter at all times for the 
course of justice to be interfered with or for 
even an attempt to be made to interfere with 
the course of justice. It is very serious indeed 
when such an attempt is made by the Chief 
Minister of the Province great power and in- 
fluence. Where there has been such interference 
a re-trial must be ordered. 

If interference is attempted in the trial of 
cases it is the duty of the Court trying the 
icase to resist such interference and to inform 
the High Court at once so that the High Court 
may deal with such matter. (Derbyshire, C.J., 
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Kkundkar and Lodge, JJ.) R. C. Pollard v, 
Satyagopal Mazumdar. 210 I.C. 337=16 R. 
C. 448=45 Cr.L.J. 224=A.I.R. 1943 Cal. 
594 (S.B.). 

Duty of Court — Liberty of individual — 

Duty to protect — Accused not claiming protec- 
tion. 

The Courts are bound to protect the liberty 
of the individual, and even where the accused 
person does not claim their protection and shows 
hittiself ready to be sent to jail, whether from 
political or economical motives, it is nevertheless 
the duty of the Courts to sift the evidence for 
the prosecution and to consider the case. (Skemp, 
J.) Mian Iftikar-ud-din v. Emperor. 196 I. 
C. 485=14 R.L. 157=42 Cr.L.J. 890=43 P. 
L.R. 378=A.I.R. 1941 Lah. 324. 

Dufy of Court — Magistrate asking accus- 
ed to subscribe money for purchase of War 
Fund Flags — Propriety. 

It is extremely improper for a magistrate try- 
ing a case to ask the accused in the case to 
subscribe to funds for public charitable or any 
other purpose such as the purchase of War Fund 
Flags, as such action is liable to be misunderstood 
by persons who are standing their trial before 
him. (Agarwala, J.) Thakur Singh v. Ish- 
WAR Singh. 205 I.C. 576=15 R.P. 308=9 
B.R. 247=44 Cr.L.J. 420=23 Pat.L.T. 715 
=A.I.R. 1943 Pat. 143. 

Dtiiy of Court — Trial by Jury — Jury act- 
ing as assessors also — Duty to place evidence 
under various headings. 

It is the duty of the judge when placing the 
evidence before the jury who are also to act 
assessors in respect of certain charges against 
the accused, under various headings, in a diffi- 
cult case. (Harries, C.J. and Manohar Lall, 
J.) Lokhono Sahu V. Emperor. 21 Pat. 
865=206 I.C. 365=15 R.P. 349=9 R.R. 305 
=44 Cr.L.J. 507=A.I,R. 1943 Pat. 163. 

Duty of Magistrate — Duty to prepare re- 
cord in legible handwriting. 

It is the duty of Magistrates to prepare the re- 
cord in a clear and legible handwriting. (Abdul 
Qayoom, CJ.) Ghulam Mohammad v. State 
43 P.L.R.J. & K. 72. 

Duty of Magistrate — Extra-judicial in- 
formation — If can be utilised. 

A Magistrate while sitting as a judge should 
not base his decision on matters which come to 
his knowledge extra- judicially. A statement to 
him in the absence of the parties and not sub- 
jected to the test of cross examination cannot be 
depended upon for the simple reason that its 
truth cannot be guaranteed, (Din Mohammad, 
J.) Emperor v. Brij Lal. 202 I.C. 292=15 
R.L. 117=43 Cr.L.J. 808=44 P.L.R. 409= 
A.I.R. 1942 Lah. 232. 

Duty of the prosecution — Calling in of all 

Crown witnesses. 

It is no doubt very important that, as a general 
rule, all Crbwn witnesses should be called to 
testify at the hearing of a prosecution, but im- 
portant as it is, there is no obligation compelling 
counsel for the prosecution to call all witnesses 
who speak to facts which the Crown desires to 
prove, Ultimatejiy it is a matter for the discre- 
tion of counsel for the prosecution and though a 
Court ought, and no doubt still, take into con- 
sideration the absence of witnesses whose testi- 
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mony .would be expected; it must judge the evi- 
d'pnce as a whole, and arrive at its conclusion 
accordingly taking into consideration the persu- 
asiveness of the testimony given in the light of 
such criticism as may be levelled at the absence 
■of possible witnesses, {Lord Porter.) Malak 
Khan v. Emperor. 222 I.C. 273=1945 M. 
W.N. 778=59 L.W. 9=50 C.W.N. 145= 
1946 A.L.J. 29 (2)=A.I.R. 1946 P.C, 16= 
(1945) 2 M.L.J, 486 (P.C. ). 

— ; Dioty of prosecution — Examination 0 \f eye- 

mitncsscs. 

It is wrong on the part of the prose- 
cution to withhold any cjT-witnesses who 
could give in’iormation to the Court 
about the offence, even though they might 
not be useful to the prosecution. It is their 
duty to place before the Court all the material 
available which would enable the Court to arrive 
at a correct conclusion in deciding the guilt or 
innocence of an accused person. {Mir Ahmad, 
J,C., and Ibrahim, /.) Said Ahmad v. Emperor. 
217 I.C. 136=46 Cr.L.J. 190=17 R. Pesh. 
25=A.I.R. 1944 Pesh. 36 (2). 

Duty of prosecution — If hound to examine 

all possible witnesses. 

It is not the imperative duty of the prosecutor 
to put in the witness-box all the possible wit- 
nesses of a crime, failing which an inference 
adverse to the prosecution must necessarily be 
drawn. It is a matter dependent on the parti- 
cular circumstances of each case. A prosecution 
is not bound to call witnesses irrespective of 
■considerations of number and of reliability, 
though witnesses essential to the unfolding of 
the narrative on which the prosecution is based 
must of course be called. It is not for the 
prosecutor to discharge the 'functions both of 
prosecution and^ of defence. It is not the duty 
of the prosecution to go out of its way to pre- 
serve to the accused the right of reply by putting 
into the witness box persons who are not material 
witnesses for the prosecution but would, in sub- 
stance if not in form, be witnesses for the de- 
fence. {Varma and Rozutand, JJ.) Ramdeo 
Singh %f. Emperor. 21 Pat. 258=202 I.C. 
331=15 R.P. 112=8 B.R. 879=1943 P.W. 
N. 89=43 Cr.L.J. 817=A,I.R. 1942 Pat. 
481. 


Duty ^ of prosecution — Murder trial— 

Order in which witnesses should he examined. 

In the case of a murder trial, the Public 
Prosecutor should, as far as possible, examine 
his ^ witnesses so as to bring out the facts in 
their logical sequence, and^ particularly the expert 
suc;h aS the medical witness, ought not 
^eattoitied sit an e^rly stage of the trial, 
when it is impossible to realize on what points 
toeir opinion is necessary. {Roberts, C. J. ana 
Dunkley, J.) Shwe Pru v. The King. 1941 
Rang.L.R. 346=197 I.C. 350=43 Cr.L.J. 
157—14 R.R. H3=A.I.R, 1941 Rang. 209. 

Duty of^ prosecution— Particulars of acU 

done and law infringed— Necessity. 

^A/hen a person is charged with a criminal 
offence he must be told with particularity no^ 
only the act he is alleged to have committee 
which IS said to constitute it but also what is tht 
la-w which he is said to have iufriged. ^Roberts 
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■S. K. Roy z ^. The King. I941 Pano- 
. 26=192 I.C. 770=13 R.R. 235=42^?^ 
LJ. 335=A.I.R. 1941 Rang 1. 

—Dufy ^ of prosecutio7i— Production of nU 

available evidence— Hostile witness. ^ 

All the witnesses essential to the unfolding of 
the narrative on which the prosecution is based 
must be called by the prosecution, whether in 
the result the effect o’l their testimony is for or 
against the prosecution. The fact that a witness 
turned hostile in the committing Court is m 
reason for withholding his evidence from the 
Sessions Court, All the witnesses in the list 
submitted by the committing Magistrate should 
be examined in the Sessions Court. {Thomas 
C.J. and GhuJam Hasan, J.f Sarfaraz Ali v 
Emperor. )17 Luck. 20=1941 O.L R 670- 
196 I.C. 319=14 R.O. 157=1941 A.’Cr c" 
214=1941 O.L.R. 670=1941 A.W R (C 
C.) 303=42 Cr.L.J. 845=1941 O.A 782= 
1941 O.W.iN. 1034=A.I.R. 1941 Oudh 599. 

— ; Duty of prosecution — Production of 

zuitnesses. 


The mere possibility or even probability of the 
story of the eye-witnesses being untrue in some 
respects is not sufficient justification for wi^- 
holding them. The prosecution is not acting 
right in withholding their evidence and produc- 
ing other witnesses, neither named in the first 
information report, nor produced before the in- 
vestigating officer at the earliest opportunity. 
{Bennett and Madeiey, JJ.) Emperor v. Gaya 
Din. 17 Luck. 150=196 I.C. 244=14 R.O, 
147=42 Cr.L.J. 828=1941 A.W.R. (C.C.> 
284=1941 A.Cr.C. 210=1941 O.L.R. 657= 

1941 O.A. 732=1941 O.W.N. 1017=A.I.R. 

1942 Oudh 45. 

Duty of prosecution — State^nent made, hy 

accused in his favour. 

Since 'it is the duty of the prosecution to bring 
out any evidence wffiich may assist in arriving at 
a true decision, a statement made by the accused 
almost immediately after the occurrence which- 
may to some extent tell in his favour should be 
brought by them on the record as a relevant 
fact. {Young, C.J. and Bechett, J.) Basil v. 
Emperor. 198 I.C. 441=14 R.L. 339=43 Cr. 
L.J. 370=1. L.R. (1943) Lab. 77=43 P.L. 
R. 672=A.I.R. 1942 Lah. 37. 

Duty of prosecution — Witness— Duty to 

call — Witness who will not speak the. truth— 
Procedure to be adopted — Tendering for cross-' 
examination — Propriety. 

It ‘is the duty of the prosecution in a criminal 
case to be always perfectly fair. It is obviously 
not the function of the Crown to procure the 
conviction of an innocent person. But the Crown 
is not bound to call before the Court a witness* 
who, it believes, is not going to speak the truth. 
If the Crown informs the accused of the name 
of the witness and produces him in Court, it can 
then leave it to the accused to call him or not 
as be thinks fit. If the witness is called, the 
Crown can cross-examine him. It is not proper 
to tender him for cross-examination. {Bemh 
mont, CJ., Wadia and Sen, JJ.) Emperor v. 
Kasamalli. I. L.R. (1942) Bom. 384=1^ 
I.C. 202=14 R.B. 357=43 Cr.L.J. 529=j^ 
Bom. L.R. 27=A.I.R. 1942 Bom. n 

1 (F.B.). 
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•E^dence. See (i) Evidence (it) Evi- 
-Admission of all available 


DENCE Act. 

—Evidence- 


documeftis— Necessity— Reason for the rule. 

Every document, jparticularly in a criminal 
trial, must be admitted in evidence to throw 
light on the obscure corners of the case. The 
light should always be welcome unless its entry 
m the Court is shut out for very special reasons, 
because the object of a trial in every case is to 
ascertain the truth in respect of the charge 
made . (Sinha, /.) Krishista Dayal v. Em- 
peror. 1945 A.W.R. (H.C.) 298 (2). 

-y-; — Evidence — Circumstantial evidence — Con- 
viction, when can he based on. 

In cases dependent on circumstantial evidence, 
it is a funiiamental principle that in order to 
justify’' any inference o'f guilt tlie incriminating 
incompatible with the innocence 
of the accused and incapable of explanation upon 
any other reasonable hypothesis than of his 
guilt xRanjitmal and Sukhdconarain, //,) 
Sarkar v. hKL Singh. 1944 M.L.R. 39 (Cr.). 
— Evidence — Onus, if shifted at any time. 

In criminal cases the onus pf proving the 
general issue never shifts.^’ The prosecution 
must, even though there may be some lacuna in 
the defence, not strictly consistent with the in- 
nocence of the accused, still prove his guilt j 
^^1 reasonable doubt. The burden is not 
prisoner to prove his innocence. 
(Smha and Bennett, //.) Ram Kala v, Em- 
A.W.R. (H.C.) 287=1945 A. 
L.W. 381 (2)=1945 O.W.N. (H.C.) 334 
(2)=1945 A.Cr.C. 170 (2). 

Evidence — Track evidence whether alone 

can be basis of conviction. 

It is not possible to base a conviction merely 
on track evidence when the main evidence has 
been shown to be extremely unsatisfactor 3 \ 
{Ranjitmal and Sukhdeonarain, //.) Sarkar v 
Lal Singh. 1944 M.L.R. 39 (Cr.). 

Evidence — Use in appeal of evidence in 

respect of one offence of which the accused is 
acquitted as corroborative evidence of the guilt 
of the same accused in respect of another offence 
with which also he was charged and cofivkted — 
Legality. 

Six persons were charged jointly under 
Ss. 302, 325 , 149, I. P. Code and two of them, 
the appellant and another, were charged in ad- 
dition with the office of robbery under S. 392, 
I. P. Code. While all were convicted under 
Ss. 302, 3‘25, 149, I. P. Code, the appellant and 
the other were acquitted of the charge of rob- 
bery with which also they had been charged. On 
appeal the High Court acting on the entire evi- 
dence acquitted five of the accused and confirmed 
the conviction as against the appellant alone. On 
a question as to the legality of the use of evi- 
dence relating to robbery as corroborative evi-- 
dence of his guilt, 

Held, that even if the trial Court had dis- 
believed the whole evidence in regard to robbery, 
ks finding would not prevent the High Court 
from weighing its -value and if they accepted 
its substantial truth from taking it into conside- 
ration in determining whether another crime had 
been committed or not. The acquittal no doubt 
Q. D, 1-124 
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would ^ have ^ entitled the appellant to plead 
autrefois acquit if again charged with the same- 
crime; namely, robbery, but it would not prevent 
a civil action being brought against him for the 
return of the things stolen or for their value- 
upon the same evidence. It could not be object- 
ed to as evidence in another case, criminal or 
civil, though its weight would be diminished. 
Its use for^ the purpose of corroboration of the- 
testimony given in the charge of murder was hi 
no way precluded even though no appeal was 
taken against the dismissal of the charge of rob- 
bery. i(Lord Porter.) Malak Khan v. Em- 
peror. 222 I.C. 273=1945 M.W.N. 778=59^ 

I L.W. 9=50 C.W.N. 145=1946 A.L.J. 29' 
(2)=A.I.R. 1946 P.C. 16=(1945) 2 M.L.J. 
486 (P.C.). 

Evidence — Value of statement retracted in 

cross-examination. 

The evidence of a witness who retracted his^ 
statement in the cross-examination cannot be 
relied upon for convicting an accused person, 
unless there are very strong reasons to suppose 
that the second statement in the cross-examina- 
tion is absolutely false. {Ranjhml and Sukhdeo- 
narain, JJ.) Sarkar v. Lal Singh. 1944 M. 
L.R. 39 (Cr.). 

Evidence — JVitness — Discrepancies and 

exaggerations in statements — Evidence whether to 
be discarded. 

Even if there are discrepancies and exaggera- 
tions in the statements of witnesses their testi- 
mony is not to be wholly discarded on that 
ground. The Courts should give proper consi- 
deration to their evidence as a whole. {Ranjit- 
mal and Sukhdeonarain, JJ.) Giedhari v. Sar- 
kar. 1944 M.L.R. 24 (Cr.). 

First information report — Persons named 

in — If alone to he proceeded against. 

WhQvt proceedings are taken on the basis of 
a first information report, the action taken need 
not be confined to persons named in the first 
information or charged with taking a direct part 
in an occurence. (D^havle, J.) N, L. Carrick 
V. Emperor. 194 I.C. 94=13 R.P. 662=42: 
Cr.L.J. 504=7 B.R. 681=1941 P. W. N. 
328=22 Pat.L.T. 348=A.I.R. 1941 Pat. 
395. 


First information report — Right of accus- 
ed to copy — Charge of rape — Examination of 
complainant — Accused's counsel requesting for 
copy of first information — Duty of Court tO' 
grant. 

In a case of rape, the accused should in fair- 
ness be supplied with a copy of the first infor- 
mation report when the complainant gives her 
evidence, if the accused or his counsel makes- 
a request for the same. {Beaumont, C.J., Wa- 
dia and Wassoodew, JJ.) Emperor v. Maha- 
DEO Tatya. 200 I.C. 261=15 R.B. 1=43 Cr. 
L.J. 621=44 Bom. L.R. 216=A.I.R. 194^ 

Bom. 121 (F.B.). 

Government and District Magistrates — 

Suggestions regarding , pending^ prosecutions — 
Private letters to District Magistrate from Go- 
vernment departments — Propriety — Proper course 
to follow. 
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If Government desire to put in a request to a 
Magistrate trying a case, the proper course is to 
do so directly through the Public Prosecutor. 
If the Government department wishes to ascer- 
tain what the legal position with regard to S. 
197, Cr. P. Code is, it should allow the case to 
•go forward and have it decided according to 
law, and not ask for a long adjournment. If the 
•Government wish to give permission for the 
prosecution to go on, they can give it at once 
through the Public Prosecutor. If they wish 
to stop the prosecution, they can instruct the 
Public Prosecutor to apply in open Court for 
its withdrawal. It is wrong for Government de- 
partment to suggest to the District Magistrate by 
private letters what he and the trying Magistrate 
should do in regard to cases under trial. An at- 
tempt by private letters to hold up the prosecu- 
tion so that eventually it may be dropped is not 
■consistent with the oaths of office which Gover- 
nor and his Ministers have taken. It is ^ also 
not consistent with the duties of Secretaries of 
Government Departments who are officers sub- 
ordinate to the Governor for the purpose of 
■exercising the executive authority of the Pro- 
vince, to take part in such attempts. {Derbyshire, 
CJ and Lodge, /.) Hatemali v. Emperok. 215 
I.C. 312=17 R.C. 112=46 Cr.L.J. 100=48 
C.W.N. 574=A.I.R. 1944 Cal. 407. 

- — Identification — Number of persons to be 

mixed up zvith the suspect. 

The law, no doubt, does not lay down the 
number o'f under-trials to be mixed with a pri- 
soner, but every effort should be made to mini- 
mise the possibility of a chance identification 
which in the first instance can be done by mix- 
ing as many under-trials as possible with the 
suspect. In the circumstances of the case the 
mixing of three accused with ten under-trials 
was held to be not proper as the proportion was 
too small. (Thomas, C.J.) Manohar v. Empe- 
ror. 1944 A.W.R. (C.C.) 257=1944 O.A. 
<C.C.) 257=A.I.R. 1945 Oudh 149. 

Identification — Officer condticting test 

identification — Putting marls on suspects — Pro^ 
priefy of. 

The practice of putting a mark or stamp on a 
•suspect by the officer conducting a test identi- 
fication parade ought to be deprecated and 
should not be resorted to. (Meredith and Shea- 
rer, JJ.') Pesh Mahomed v. Emperor. 201 I. 
C. 486=15 R.P. 62=23 Pat.L.T. 185=8 B. 
R. 795=43 Cr.L.J. 742=A.I.R. 1942 Pat. 
319. 

f - I dentification — Proper proportion of under^ 

trial prisoners to the accused. 

Where the proportion of other under-trial 
prisoners to the accused is less than three to one, 
•identifications have little value because there is 
.an appreciable risk of persons being implicated 
purely by chance. But identifications cannot be 
Tuled out as of no value on that account. (Tho- 
■mas, CJ. and Bennett, I.) Ram Singh v. Em- 
peror. 205 I.C. 514=15 R.O. 472=44 Cr.L. 
J. 389=1943 O.A. (C.C.) 49=1943 A.W. 
R. (C.C.) 21=1943 A.Cr.C. 37=1943 O.W. 
N. 88=A.I.R. 1943 Oudh 269. 

— Identification of articles — Articles identi- 

fied being of common use mthout special features 
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and such as can he found in the. market—Vahe 
of identification — Sufficiency for conviction. 

Where in a case of theft or receipt of stolen 
property the things said to have been identified 
are of common use, without any special features 
about them and such articles are not difficult 
to be found in the market it cannot be said that 
an identification of such articles is satisfactory 
and cannot be taken as sufficient evidence for 
a conviction. (Varma and Imam, JJ.) 

Santa v. Emperor. 219 I.C. 391=46 Cr L 
J. 613=11 B.R. 408=18 R.P. 148=10 Cut' 
L.T. 87=A.I.R. 1945 Pat. 161. 

Identification of articles — Possibility of 

zvitness having had a cJtance of seeing ttie arti- 
cles to he mixed — Effect. 

I Where it is not impossible that the identifying 
witnesses may have had a chance of seeing the 
articles to be mixed with the recovered or sus- 
pected articles prior to the actual identification 
proceedings, the proceedings are not genuine and 
quite useless. (Misra and Madeley, JJ.) Jan- 
GOD Singh v. Emperor. 213 I.C. 163=45 Cr. 
L.J. 689=17 R.O. 8=1944 O.A. (C. C.) 
141=1944 A. Cr.C. 37=1944 A.W.R. (C. 
C.) 141=1944 O.W.N. 207=A.I.R. 1945 

Oudh 164. 

Identification parade — Application by ac- 
cused for holding of — When should he granted. 

If an accused person is already well-known to 
the witnesses, an identification parade would, of 
course, be only a waste of time. If, however, 
the witnesses claim to have known the accused 
previously, while the accused himself denies this, 
the claim made by the witnesses cannot be used 
as a reason for refusing to allow their claim to 
be put to the only practical test. Even^ if the 
denial of the accused is false, no harm is done, 
and the value of the evidence given by the wit- 
nesses may be increased. It * is true that it 
is by no means uncommon for persons who have 
been absconding for a long time to claim an 
•identification parade in the hope that their ap- 
pearance may have changed sufficiently for them 
to escape recognition. Even so, this is not in 
itself a good ground for refusing to allow any 
sort of test to be carried out. It may be that 
the witnesses may not be able to^ identify a 
person whom they know by sight owing to some 
change of appearance or even to weakness c/i 
memory, but this is only one of the facts along 
with many others, such as the length of time 
that has elapsed, which will have to be taken 
into consideration in determining whether 
witnesses are telling the truth or not. (Beckett 
and Teja Singh, JJ.) Sajjan Singh v. Em- 
peror. 219 I.C. 259=18 R.L. 50=46 Cr.L. 
J. 550=A.I.R. 1945 Lah. 48. 

Identification parade— Duty of Court-^ 

Accused disputing ability of prosecution wi/- 
nesses to identify him. 

Whenever an accused person disputes me 
ability of the prosecution witnesses to identify 
him, the Court should direct an identification 
parade to be held save in the most exceptional 
circumstances. (Blacker, J.) Amar Singh 
Emperor. 208 I.C. 231=46 PX.R. 
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Cr.LJ. 89=16 R.L. 122=A.I,R. 1943 Lah. 
303. 

Identification parade — Witness seeing ac- 
cused before parade — Identification and evidence 
of — Value of. 

The 'fact that the witnesses saw the accused 
persons before the test identification parade 
makes their identification worthless, even for 
corroboration. (Harries, CJ. and Manohar Lall, 
/.) Besangi Kui V. Emperor. 199 I.C. 317 
=14 R.P. 588=8 B.R. 539=43 Cr.L.J. 549 
=23 Pat.L.T. 131=A.I.R. 1942 Pat. 321. 
" — — I dentification proceedings — Duty of Magis- 

trate^ ^ conducting — Recording of objections — 
Avoiding of delay. 

It is the duty of the Magistrate conducting 
identification^ proceedings to make a note of 
every objection which is made b}^ an accused 
during the proceedings so that the Court which 
has to judge the value of the identification evi- 
dence may take into consideration the objections 
and in the light of those objections, may appre- 
ciate the evidence of identification. It is not 
desirable to delay identification proceedings be- 
cause a delay may affect the ability of a witness 
to identify an accused. (Ganga Nath and Yorke, 
//.) Emperor Debi Charan. I.L.R. (1942) 
All. 892=15 R.A. 187=202 I.C. 586=1942 
A.W.R. (H.C.) 293=1942 A.L.W. 505= 
1942 A.Cr.C. 161=43 Cr.L.J. 867=1942 A. 
L.J. 376=A.I.R. 1942 All. 339. 

— ; Identification proceedings — Test identifi- 

cation held at police station — Propriety of. 

The practice of holding test identifications at 
a police station where the police officers are in a 
position to advise the officer holding the test 
identification ought to be deprecated. (Varma 
and Imam, JI.) Nari Santa v. Emperor. 219 
I.C. 391=46 Cr.L.J. 613=11 B.R. 408=18 
R.P. 148=10 Cut.L.T. 87=A.I.R, 1945 
Pat. 161. 

■ I dentification — Value of evidence as to. 

Though evidence of identification is a weak 
sort of evidence it cannot be said that it should 
not be acceptd unless it is corroborated by other 
evidence because it is not by itself an unsafe 
basis for conviction. (Agarwal, /.) Emperor v. 
Jai Ram. 203 I.C. 248=15 R.O. 225=1942 
A.Cr.C. 190=44 Cr.L.J. 12=1942 O.W.N. 
606=1942 A.W.R. (C.C.) 337=1942 O.A. 
494=A.I.R. 1943 Oudh 16. 

Ignorance of law — Not a valid defence. 

Ignorance of law is no excuse for any breach 
thereof, and once a law has been brought upon 
the Statute Book and has been duly promulgated 
and duly brought into force, all subjects of the 
State are bound by it and their ignorance cannot 
be pleaded as good defence. (Davies, CJ. and 
■0* Sullivan, /.) Emperor v. Manghumal 
Tekumal. I.L.R. (1944) Kar. 107=A.I.R. 
1944 Sind 142. 

Intention — Relevancy — Murder charge — 

Inference of intention from acts. 

There is no reason why in a murder case as 
in other cases, a man^s intention should not be 
inferred from his acts. (Davis, CJ. and Tyabji, 
/.) Motiram V. Emperor. 195 I.C. 833=14 
R.S. 47=42 Cr.L.J. 786=A.I.R. 1941 Sindl 
117. 
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Investigation — Getting statements repeated 

before witnesses — Propriety. Bharosa Ram- 
da yal V. Emperor. [See Q.D. 1936-40, Vol. I, 
Col. 3347.] 193 I.C. 6=13 R.N. 318=42 Cr. 
L.J. 390=A.I.R. 1941 Nag. 86. 

-Investigation — Sliding of exhibits to 

Chemical Examiner — Duty of police. 

The police should be careful when sending 
exhibits to the Chemical Examiner to mark each 
one in such a way that its identity can be fixed 
and safeguarded throughout, and to specify the 
origin and ownership of each in the covering 
letter to the Chemical Examiner. Care should 
also be taken to see that the evidence tendered 
in Court establishes beyond doubt the origin and 
ownership of each exhibit sent for examination. 
(Din Mohammad and Sale, JJ.) Kala v. Em- 
peror. 213 I.C. 355=45 Cr.L.J. 680=17 R. 
L. 67=46 P.L.R. 69=A.I.R. 1944 Lah. 206. 

Joinder of charges — Murder case — Charge 

of misappropriation of articles of deceased — Pro- 
priety. 

In a case of murder, it is an unusual and 
undesirable procedure to charge the accused with 
misappropriation of the articles of the deceased. 
(Burn and Mockeit, JJ.) Yerranna, In re. 

193 I.C. 465=13 R.M. 694=42 Cr.L.J. 424 
=52 L.W. 898=1940 M.W.N. 1238=A.I.R. 
1941 Mad. 306. 

Joint trial— When to he held — Two sets 

of persons having rival claims or cases — Joint 
trial — Legality. 

An accused person is ordinarily entitled to be 
tried separately, and only when he and other 
persons have combined to commit an offence or 
to produce a situation for which they may be 
held liable at law can he and the other persons 
be tried together. But two sets of people who 
have rival claims or cases cannot be tried to- 
gether. To hold a joint trial and to disallow 
separate trials of the different sets is to offend 
against a well-settled and elementary principle of 
legal procedure. (Shearer, J.) Khetramohan 
Das V. Emperor. 211 I.C. 103 (1)=16 R.P. 
248=10 B.R. 336=45 Cr.L.J. 308=9 Cut. 
L.T. 15=A.I.R. 1943 Pat. 376. 

Judgment — Bench of magistrates — Case 

heard by — Order by one or more without all 
members participating in discussion leading to 
order — Legality. 

Where a case is heard in a Bench of magis- 
trates, all the magistrates constituting the Bench 
must discuss the matter and arrive at their con- 
clusion before an order of conviction or acquittal 
can be properly passed. Although by a majority 
they may convict or acquit, a discussion between 
all of them is essential before any valid order 
can be passed. When there has been no such 
discussion, an order by one or more of them 
without all of them participating in the discus- 
sions leading to the order is vitiated and illegal. 
(Harries, C.J.) Berhampore Municipality v 
Adam Haji Ahmad. 209 I.C. 271=16 R.P. 
109=45 Cr.L.J. 88=10 B.R. 138=9 Cut.L. 
T. 8=A.I.R. 1943 Pat. 381. 

Judgment — Criticisms of conduct of per- 

softs who are not witnesses— Duty of Magistrate. 
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A Magistrate is lully justified iti making* by a Sessions Court, a first class Magistrate 
criticisms in his judgment, of matters relei^ant however proper be his motives, should not hitnl 
to the conduct and merits of the case and of self remove that case from the Court of Ses- 
persons who are witnesses, but he should con- sion, and try it himself by merely altering the 
fine his criticisms to matters that are strictly numbers of the sections, for after all, the num- 
relevant to the issue involved. But he should bers of the sections are mere labels, and what 
avoid criticisms of conduct of persons who are is to ^ be looked at is the allegation of facts, 
not witnesses. (Din Mohammad and Sale, //.) (Davis, C.J.) Mansharam Giaitchand v, Em- 
Emperor v. Mahomed Hassan. 209 I.C. 468 peror. 193 I.C. 454=13 R.S. 231=42 Cr" 
=46 P.L.R. 334=16 R.L. 154=45 Cr.L.J. L.J. 460=A.I.R. 1941 Sind 36. 

149=A.I.R. 1943 Lah. 298. Jtmsdiction — Plea in bar of--~Illegal 

^Jiirisdiction-Appeal from conviction on in foreign territory^uhsequent extra. 

prosecution sanctioned by Sub-Collector — ^Juris- surrender by ^ the foreign Court-^Le- 

diction of Sub-Collector as Joint Magistrate to convichou, if affected. 

hear and decide appeal. Ponnuswamy Pillai Though the procedure taken to bring an ac- 
c/. Emperor. {Sec Q.D., 1936-’40, Vol. I, Col. cused withm the jurisdiction of the country in 
3013.] 13 R.M. 525=42 Cr.L.J. 55. which he had committed an offence maybeir- 

r • j- .• /~7 j: j t- s. regular and improper, I’l he is there, and if he had 

——-Jurisdictm^harge of murdcr-Tramfer committed the offence with which he is charged 
to Assistant Sessions Judge for trial-Proferty- to the offence that he had Im 

Duty of Sessim,s If ge to examine committal brought .irregularly within the jurisdietbn of 
order-Duty of Judge »o.t empowered to return that country. By an agreement between the 
ease to transfemng authority. British Government and the State of Jind, 4e 

Sessions Judges and District Magistrates roust .former was given full and exhaustive power and 
hear in mind that cases of murder punishable j„risdiction of every kind over the tods in 
under S. 302, I . P . Code, should never be ti ans- State of Tind which were occupied by the 
ierred to an Assistant Sessions Judge or to a Southern Punjab Railway. A subject of Jind 
Magistrate specially , empowered under S. 30, ^^rested by the British Indian Police out- 
er. P. Code, for trial. The law prescribes on y limits of the lands so ceded, in respect 

two possible punishments for murder— death or ^ murder alleged to have been committed by 
transportatnm for life. It is the duty of the in a train of the said Railway while run- 

Sessions Judge to examine every commitment ti,,c.ugh the State of Jind. He was sub- 

order bearing this m ni.nd, and if there -is any ^cq^cntly extradited and handed over to the 
possibility that murder has been committed, he authority of the British Indian District Judge 
must either try the case himseh or send it to an j^ad jurisdiction in respect of the offence 

additional Sessions Judge, if one is available and a„d was convicted. On a contention that the 
not tr^sfer it to an Assistant Sessions Judge, was illegal and that the 

Should a Court, not empowered to impose the y, m arrest vitiated the whole sub- 

legal sentence, find that a case of this type has sequent proceedings 

been inadvertently transferred to it. it should not Aegativing such a contention, thatassum- 

proceed to trial, but should return the case at j arrest was open to objection as an 

once to the transferring authori y for necessa^ .infringement of the sovereign of Jind, the vali- 

R.P. 242-A.I.R. 1944 Pat 92. been 

^Jurisdiction— Chargee under S. 406, T. P. validly surrendered in that Court by the Jind 

Code— Accused arrested illegally outside jurisdic- authorities and so ^far as that Court was con- 
tion and brought up — ^Release on bail -Subse- cemed everything was regular and in order, 
quent appearance of accused— Jurisdiction of (^i^rd MacmillanD Prabhh v. Emperor. 71 
Magistrate — If affected by illegality of arrest, j.a. 75=215 I.C. 63=57 L.W. 408=1944 
Stjbramania Chetti V. Emperor. [See Q.D., o A fP C 38=11 B R 94=46 Cr.L.J. 
1936-m Vol. I, Col. 3347.] 192 I.C. 684= 119=17 r‘ P C. 44=1. L.R.’ (1944) Kar. (E 

C.) 269=1944 F.LJ, 187=1944 M. W. N. 
L.J. 320 (1)=A.I,R. 1941 Mad. 181. 502=1944 A. L.J. 385=46 Bom.L.R. 838= 

- — •Jimsdiciion^Fmlure to object at early 1944 A.W.R. (P.C.) 38=48 C.W.N. 493= 

... . A.I.R. 1944 P.C. 73=(1944) 1 M.L.J. 520 


A Court does not get a jurisdiction which it (P.C.). 

t— 1 - -J. ' 


does not possess merely because objection to it 


Jurisdiction — Pfea of illegal arrest ^ 


r foreign country — Availability. 


WhereTma^n is ^ the country and is charged 

PEROR. with an offence it will not avail him to say 

L.J. 460--A.I.R. 1941 Smd 36. he was brought there illegally from a foreign 

Jurisdiction — Offence under S. 220, Penal country, (Thomas, CJ. and Kaul, J.) 

Code — Alteration of section into S. 347 and v.llom Sir Iqbal Ahmad. 20 Luck. 442=~1JJ^ 
trial by Magistrate— Legality. O.W.N. 169=1945 A. L.W. (C.C.) 1^ 

Where the Legislature has provided that an 1945 O.A. (C.C.) 153=1945 A.Cr.C. 
offence because o‘£ its gravity or because of the 1945 A.W.R. (C.C.) 153=A. I. K* 1?^ 
knowledge required in its trial, shall be tried Oudh 266. 
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■ — J urisdiction — Trial by Magistrate of case 

triable exclusively by Cowrt of Session — Charge 
under serious offence left out and trial held 
under minor charges — Acqidttal — Legality. 

A case exclusiveb^ triable by a Court of Ses- 
sion cannot be brought within the jurisdiction 
•of a Magistrate by leaving out the more serious 
•charges and confining the trial to the minor 
•charges only. If the Magistrate tries the case 
•on the minor charges leaving out the more 
serious charge, and passes an order o'f acquittal, 
it is without jurisdiction and must be set aside, 
for if the more serious charge exclusiveh" triable 
"by the Court of Session were framed, it would 
mot be open to pass any order of acquittal at all 
in the case. 22 persons were sent up by the police 
•on a charge of rioting in the course of which 
grievous hurt was caused to two persons and 
death to a third. The Sub-Divisional Magis- 
trate framed charges under Ss. 147 and 325 read 
wdth S. 149, I. P. Code, against all of them 
and also framed an additional charge under S. 
435, I. P. Code, against one of them. He did 
mot, how’ever, 'frame charge under S. 302 or 
even under S. 304, read with S. 149, I. P. 
Code, on the ground that the accused who had 
struck the fatal blow and killed the deceased 
was absconding. He tried the accused and ac- 
quitted them holding that no clear case had 
■been made out. 

'Held, that the absence of the accused Avho 
dealt the fatal blow causing death was no 
‘justification for his failure to frame a charge 
•against the accused under S. 302, 1. P. Code, or 
-at least under S. 304 read with S. 149, and trying 
the case himself; and the order of acquittal 
was therefore without jurisdiction and liable to 
Te set aside. (Dhavle, /.) Ramlakhan 
Dhobi v. Rachhey Kalwar. 194 I.C. 660=7 
B..R. 814=14 R.P. 16=42 Cr.L.J. 622=22 
Tat.L.T. 237=1941 P.W.N. 253=A.I.R. 

1941 Pat. 287. 

Local inspection — Power of Magistrate to 

inspect locality and to use results thereof. 

A Magistrate does not act beyond his powers 
when he inspects a locality for the purpose of 
•understanding the evidence in the case before 
liim and using the result of such examination as 
it is well established that local inspection is really 
meant for the purpose of understanding the evi- 
dence in the case. (Varma, /.) Lalo Mahto 
V. Emperor. 199 I.C. 218=14 R.P. 577= 

1942 P.W.N. 13=8 B.R. 534=43 Cr.L.J. 
'537=22 Pat.L.T. 976=A.I.R. 1942 Pat. 
150. 

Motive — Basis of conviction. 

It is very dangerous to convict a man merely 
'because of the motive. Ait best, it raises a very 
strong suspicion that he committed the crime 
but suspicion cannot take the place of positive 
proof. (Teja Singh and Amur Nath Bhandari, 
.//.) Pakhar Stngh V, Emperor. 46 P.L.R. 
^83. 

Motive — Evidence of — Relevancy and 

value of. 

The evidence of motive for a murder would 
•not take the place of evidence of identification, 
mor would it afford corroboration of a confes- 
sion. The evidence of motive is not direct but 
indirect evidence, and can be regarded only as 
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one of the factors to corroborate the other direct 
evidence or very strong circumstantial evidence 
in the case. XDivatia and Lokur, //.) Em- 
peror V. Savlimiya Mivabhal 46 Bom.L.R. 
589=A.I.R. 1944 Bom. 338. 

Murder trial — Open murder in the morn- 
ing in crowded village — Failure of accused io^ 
produce evidence as to manner of death of 
deceased and as to their own innocence — If 
matters for consideration. 

Though it is quite true that it is not for the 
accused in a murder case to prove how the de- 
ceased was murdered yet where the accused are 
not able to produce any evidence as to how an 
open murder in the morning in a cro\vded vil- 
lage took place, and how they were quite inno- 
cent of it, these are matters which can be taken 
into consideration. (Agarwal and Madeley, JJ.) 
Sheo Prasad v. Emperor. 17 Luck. 376=197 
I.C. 701=43 Cr.L.J. 243=14 R.O. 353= 
1941 A.Cr.C. 306=1941 O.A. 943=1941 A. 
W.R. (C.C.) 354=1941 O.W.N. 1246=A. 
I.R. 1942 Oudh 193. 

Negligence — Doctor — Criminal responsi- 
bility. 

A doctor is not criminally responsible for a 
patient’s death unless his negligence or incompe- 
tence passed beyond a mere matter of compen- 
sation and showed such disregard for life and 
safety as to amount to a crime against the State. 
Merely because too strong a mixture was once 
dispensed and a number of persons were made 
gravely ill, a criminal degree of negligence could 
not be said to have been proved. V^ere how- 
ever the charge is that he injected the right 
quantity o'f too strong a preparation, such evi- 
dence is admissible as tending to show, from 
the effect produced, the strength of the mixture 
in the bottle and to rebut the defence of idiosyn- 
cracy of the deceased in relation to the drug. 
{Lord Porter.) John Oni Akerele v. The 
King. ,(1943) A.C. 255=112 L.J. (P.C.) 
26=207 I.C. 107=16 R.P.C. 7=44 Cr.L.J. 
569=1943 A. L.J. 427=1943 P.W.N. 155= 
57 L.W. 269=1943 O.A. (PX.) 48=A.I. 
R. 1943 P.C. 72. 

— • N egligence — Principle of res ipsa loquitur 

— ^Applicability. See Penal Code, S. 304-A. 

1945 N.L.J. 300. 

New plea — Point Coming to notice of 

fudge at time of judgment — Reliance on — Pro- 
priety. 

It is dangerous for a judge to rely for the 
first time upon a point which comes to his notice 
only at the time of judgment, and which has not 
been made the subject of question or argument 
in the hearing of the case before him. (Davies, 
C.J. and O'Sullivan, /.) Emperor v. Kaku 
Mashghul. I.L.R. (1944) Kar. 123=212 
I.C. 467=45 Cr.L.J. 650=17 R.S. 1=A.I. 
R. 1944 Sind 33. 

Offence by servant — Liability of master 

under general law and under special statute. 

It is a general proposition of law that the 
master is not liable for the criminal Acts of his 
servants not done at his instigation. The reason 
for the rule is that it is a general principle of 
criminal law that there must be some blame- 
worthy condition of mind or mens rea— there 
may be negligence, malice, guilty knowledge or 
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tlie like. There is another well known principle 
that there is no vicarious liability in criminal 
law; the condition of mind of the servant is 
not to be imputed to the master. These general 
principles appb^ to all offences though it is in the 
power of the Legislature to enact that a man 
may be convicted and punished although there 
was no blameworthy condition of the mind. But 
tliis exception would have to be made convinc- 
ingly from the language o'f the statute. This 
would depend primarily upon the language of 
the statute, the words used, then its scope and 
its object. J.) Harish Chandra 

Bagla v. Emperor. I.L.R. (1945) A. 540= 
219 I.C. 87=18 R.A. 32=46 Cr.LJ. 472= 
1945 A.W.R. (H.C.) 160=1945 A.L.J. 151 
=A.I.R. 1945 All. 90. 

Pica of guilty under misapprehension — 

Conviction — Sustainability. 

Where an accused admits the offence charged 
under a misapprehension, his conviction must be 
set aside and a retrial has to be held. ' ^Laksh- 
mana Rao\, J.) Pattabtrama Iyer v. Emperor. 
196 I.C. 553=43 Cr.L.J. 58=14 R.M. 319 
(2)=53 L.W. 714 (1)=1941 M.W.N. 447= 
A.I.R. 1941 Mad. 679. 

Powers of Court — Accused pleading guilty j 

— Entry of plea of not guilty — Permissibility — 
South African practice. 

South African practice permits a Court to 
enter a plea of not guilty on behalf of a native 
or other ignorant person pleading guilty, if it 
considers that he does not properly understand 
the effect of that plea or if he seems to have 
matter of exculpation that he wishes to allege. 
{Sir Philip Macdonsll) Fakisandhla Nkam- 
BULE V. The King. 191 I.C. 4=13 R.P.C. 
106=7 B.R, 203=42 Cr.L.J. 13=1941 P.W. 
N. 11=1941 M.W.N. 228 (P.C.)=1940 O. 

L. R. 697. 

Practice — Holding Court at particular 

place — Issue of general notice, whether sufficient 
The mere issuing of a general notice is not 
sufficient in law to fix the parties with the know- 
ledge of the fact that their cases will be taken 
up and disposed of at a particular place. 
(NawalkisJiore, CJ.) Talka v. Banna. 1943 

M. L.R. 68 (Cr.). 

— Practice — Power of attorney not hearing 

signature of accused — If can he cured. 

The absence of the signature of the accused in 
the power of attorney filed by his counsel in the 
appellate Court is a mere slip and only an irre- 
gularity, such as could be cured by taking his 
signature subsequently. {Madeley, J.) Abbetl 
JA]^ar V. Emperor. 1943 A.W.R. (C.C.) 
184 (1)=1943 A.Cr.C. 141 (1)=1943 O.A. 
(C.C.) 316 (1)=1943 O.W.N. 479 (1)=211 
I.C. 92=45 C-.LJ. 286=16 R.O. 216=A. 
I.R. 1944 Oudh 84. 

Private ^ deffnce-^Plea of— Failure of ac- 
cused to state in his report to police — If bars him 1 
from raising it in the trial. I 

The omission of the accused to state the pka 
of self-defence in the report made by him to 
the police cannot bar him from putting forth 
such a plea at the trial. Whether such a plea is 
true or not depends upon the evidence produced 
in the case. .{Ghulam Hasan, J.) Nisar Hxjsain 


V. Emperor. 198 I.C. 819=14 R O 
1942 A.Cr.C. 14=1942 A.W.R fC C 1 ^ 
43 Cr.L.J. 436=1941 O.W.N. Is'sWi^; 
O.A. 1043=A.I.R. 1942 Oudh 147 

— Plea o£— Private defence— Police rn.,. 

tabic on guard duty at magazine-Right to sW 
person not answering challenge-Causing deaft- 
Offence— Plea of private defence of provlrtv 
Sustainability. See Penal Code Ss 97 
AND 105. 23 Pat. 908. ’ ’ 

— ; Private defence— Question 

arises — Parties wishing to 
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. as to — When 
dispute hy 

No question of private defence can arise in a 
case where neither party wishes to go to Court 
aiKl each wishes to decide their dispute by force 
gravies, C.J and Weston, J.) Budho Mazar v 
Emperor. I.L.R. (1943) Kar. 112=208 IC 
258=16 R.S. 71=44 Cr.L.J. 761=AIR 
1943 Sind 152. — 


Privy Council. See Privy Council 

Procedure— Appeal— Disposal on date of 

presentation in spite of request for iime^ 
Legality. 

Where a criminal appeal is presented and the 
advocate for the appellant requests for time to 
obtain the necessary records, it should not be 
disposed of on the same day of presentation. 
{Lakshmana Rao\, J.) Ponnuswami J^ddiar 
In re, 194 I.C. 256=13 R.M. 774=42 Cr' 
L.J. 551=53 L.W. 75 (1)=1941 M.W.n! 
64 (1)=A.I.R. 1941 Mad. 604. 

Procedure — Case disclosing offences tri- 
able by ^ Second Class Magistrate-Conversion 
into preliminary register case on ground of its 
being counter to preliminary register case— 
Legality. Oonna Mudali v. Emperor. [See 
Q.D. 1936-HO, Vol. I, Col. 3020.] 191 I.C. 156 
=13 R.M. 491=42 Cr.L.J. 86. 

Procedure — Charge of murder and charge 

of attempt to murder — Separate trials— Proper 
procedure — Trial on charge of attempt to murder 
before trial on charge of murder — ^Propriety. 

Cr.P.C S. 403. (1944) P.W.N. 115. 

Procedure — Complaint disclosing offence 

under Copyright Act — Dismissal on ground of 
dispute being of civil nature — Legality. 

Where 2 . complaint about infringement of a 
copyright discloses an offence under Ss. 7 and 8 
of the Copyright Act, the complaint cannot be 
dismissed on the ground that the dispute is of 
a civil nature. {Lakshmana Rao, /.) Sharma 
z/. Dharma Rao. 1941 M.W.N. 871=A.I.R. 
1942 Mad. 124. 

Procedure — Eye-witness — Tendering of 

for cross-examination without examming-in-chief 
— Legalit}^ See Evidence Act, S. 138. 43 Bom. 
L.R. 946. 

Procedure — Magistrate having no juris- 
diction to try case — Procedure — Order of dis- 
charge — ^Legality. See Cr. P. Code, S. 209. 
1941 M.W.N. 765 (2). 

—Procedure — Misjoinder of accused — ^Effect 
on conviction — Prejudice to accused — Presump- 
tion of. 5^^ Cr. P. Code, S. 239. (1941) 2 M. 
L.J. 534. 

Procedure — Process issued against accus- 
ed by one Magistrate — Rescission hy another-- 


Propriety — Proper procedure— Discharge of ac^ 
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cused and issue of fresh process in respect of 
offence alleged to have been committed. 

One magistrate cannot of course rescind the 
process issued by another magistrate but he can 
discharge the accused under S. 253, Cr. P. Code, 
of the alleged offence in respect of which process 
was issued, and can take cognizance of any 
offence alleged to have been committed by the 
accused and issue fresh process in respect of 
such offence. (Loba, A.C.J. and Thadani, /.) 
Amarlal V. Emperor. I.L.R. (1944) Kar. 
411=221 IX. 136=1946 S. (Rul) 21=47 Cr. 
L.J. 84=A.I.R, 1945 Sind 51. 

Procedure — Request made by Govern- 
ment to Magistrate — Sending instructions through 
his superior officers — Practice condemned. 

If the Government desire to put in a petition 
or request to a Magistrate, they can do so 
directly through the Public Prosecutor who is 
the proper officer to put the matter before him. 
The practice o’f sending instructions from the 
Government through the District Magistrate and 
the Sub-Divisional Officer to the Public Prose- 
cutor and having those instructions reported to 
the Court of the trying Magistrate who is sub- | 
ordinate to the District Magistrate and the Sub- i 
Divisional Officer is open to the gravest objec- 
tion. It is not a procedure contemplated by j 
Cr. P. Code and those who issue instructions in 
that wa}^ those who forward those instructions, 
and those who obey them do not act according 
to law. {Derbyshire, CJ. and Bartley, J.) 
Emperor v. Ebrahim. I.L.R. (1941) 2 Cal. 
281=45 C.W.N. 768=199 I.C. 269=14 R. 
C. 554=43 Cr.L.J. 539=A.I.R. 1942 Cal. 
219. 

Procedure— Search list — Failure to exhi- 
bit— Witness giving evidence of and Judge dis- 
cussing contents in judgment — Propriety — Pro- 
per procedure to be followed. See Mysore Cr. 
P. Code, S. 103. 46 Mys. H. C. R. 18. 

Prosecution — If can be based on contract 

not enforceable in Civil Court. Emperor v. 
Raghun-ath. [See Q.D., 1936-^40, Vol. I, 
Col. 3023.] 16 Luck. 194=A.I.R. 1941 

Oudh 3. 

Public Prosecutor — Duty to put before 

Court all that can be said in support of charge. 
Although a Public Prosecutor is expected to 
be fair to an accused person and not to press 
for a conviction of a graver offence if he thinks 
a lesser offence has been committed, it is his 
duty to put be'fore the Court all that can be 
said in support of the charge and he should 
not state that a lesser offence has been commit- 
ted when a graver one is in fact committed. 
{Horwill, J.) Karuppayya Thevar v. Empe- 
ror. 1941 M.W.N. 1025=199 I.C. 133=14 
R.M. 565=43 Cr.L.J. 521=A.I.R. 1942 

Mad. 227=(1941) 2 M L.J. 999. 

^Punishment. See Criminal Trial — Sen- 
tence. 

Review — Subordimte Courts — Power to 

review judgment or order. 

No Court subordinate to the High Court has 
any inherent jurisdiction to review its own judg- 
ment, save in a few circumstances, such as, 
where there has been an abuse of process of 
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, Court, fraud played upon the Court or where 
petty clerical errors or mistakes have been made, 
{Horzvill, J.) Nalluswami Reddi v. Nallam- 
MAL. 206 I.C. 591=16 R.M. 39=1943 M. 
W.N. 163=56 L.W. 254=44 Cr.L.J. 554= 
A.I.R. 1943 Mad. 392=(1943) 1 M.L.J. 
277. 

Revision — Application by convicted per- 
son — Affidavits — Statement that petitioners are- 
in jail when in fact they are not — Pro piety of 
I practice. 

j Although it nia 3 ^ be the practice to draw up an 
' affidavit and swear to it stating that the accused 
! preferring a criminal revision against a convic- 
; tion are in jail in anticipation of their surrender- 
ing, it is unjustifiable for any one to make affida- 
vits before the Commissioner for oaths stating 
what in fact is not true, though it may be an- 
ticipated that it will be true in a day or two's 
time when the affidavits are to be used \{Agar- 
wala, J.) Emperor v. Jit Narain Singh, 

(1943) P.W.N. 54. 

Revision — Conviction with imprisonment — 

Application in revision — Maintainability by ac- 
cused tvho, has not surrendered — Patna High 
Court — Practice. 

It is a well established practice of the Patna 
High Court not to entertain an application ^ in 
criminal revision against an order of conviction 
in which a sentence of imprisonment has been 
passed until the convicted persons have surren- 
dered to serv^e out their sentences. (Agarwala,, 
J.) Emperor v. Jit Narain Singh. 1943 P. 

I W.N. 54. 

R evision — High Court — I nterference — 

Grounds — Practice — Criminal Law Amendment 
Ordinance (1943), S. 8. 

It is the practice of the High Court not to 
interfere wfith the decision of a Subordinate 
Court in the exercise of revisional jurisdiction,, 
unless through some defect in procedure the 
accused person has been deprived of th^ right 
of a fair trial, or the decision of the Court is 
vitiated by reason of some mistake of law, 
{Agarwala and Imam, //,) Huntley v. Em- 
peror. 23 Pat. 457=218 I.C. 282=18 R.P. 
28=11 B.R. 283=46 Cr.L.J. 438=A.I.R, 
1944 Pat. 878. 

R ewards — Distribution — Proper time and 

propriety. 

The distribution of rewards to police and other 
witnesses if made before the decision of the case 
is calculated to prejudicially affect the fair trial 
of the case against the accused. It may also lead 
to^ large body of otherwise good evidence being 
eliminated from consideration. {Thomas, CJ. and 
Ghulam Hasan, J.) Emperor v. Gaya Prasad. 
194 I.C. 557=1941 O.W.N. 852=14 R. 6. 
26=1941 A.Cr.C. 153=1941 A. L.W. 752=42 
Cr.L.J. 595=1941 A. W.R. (C.C.) 211=1941 
O.A. 545=1941 O.L.R. 493=A.I.R. 1941 

Oudh 487. 

— - — Right of accused — Right to\ defend — Alle- 
gation that he is tampering with prosecution wit- 
nesses. 

Under the law of England and of India every 
man is presumed to be innocent until he is proved 
guilty and, therefore, he has the fullest right to 
defend himself. No part of this right can be 
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taken away from him either because he is a Go- 
vernment servant or because allegations have been 
made that he is tampering with the prosecution 
witnesses. (Blacker ^ J.) Pritam Singh v. Ra- 
;hbir Sharan. 212 I.C. 135=16 R.L. 261 
=45 Cr.L J. 548=46 P.L.R. 31=A. I. R. 
1944 Lah. 95. 

Right of appeal and trial by jury — Sub- 
stantive rights. 

Per Niyogi and Digby, JJ. — The right o*i ac- 
cused in criminal cases to have trial by jury or 
to apply for bail or transfer of the case and 
also to approach the superior Courts in revision 
•or appeal are substantive rights and not mere 
matters of procedure. ^Grille, CJ.j on differ- 
■enca beizijeen Niyogi and Dighy, JJ.) Sitao 
Jholta Dhimar V. Emperor. I.L.R. (1943) 
Nag, 73=205 I.C. 161=15 R.N. 187=44 Cr, 
E.J. 237=6 F.LJ. (H.C.) 53=1943 N.L. 
J. 16=A.I.R. 1943 Nag. 36. 

Sentence — Age. of accused — Relevancy. 

The age of the accused as a factor for impos- 
ing a light sentence is only relevant when he is 
very young or very old. (Beaumont, C.J, and 
Sen, J.) Emperor v. Ishwaejlal Chhaganlal. 
196 I.C. 442=14 R.B. 129=42 Cr.L.J. 869 
=43 Bom.L.R. 511=A.I.R. 1941 Bom. 310. 

Sentence — Award of — Principle, under- 

dying — 'Commission of offence by more than one 
— Each if can he punished to the maximum ex- 
tent prescribed. 

The general principle in criminal cases is quite 
‘dear that ever3'' offence for which a punishment 
is provided is a several offence and every per- 
son who participates in that offence is punish- 
able to the extent of the maximum penalty pro- 
vided by the law, irrespective of the fact whe- 
ther any person joins with him in committing 
tthe offence is or is not punished separately. 
(Mulla, J.) Sat Narain v. Emperor. I.L.R. 
<1942) All. 933=15 R.A. 324=44 Cr.L.J. 
141=204 I.C. 129=1942 A. Cr. C. 191=1942 
A.W.R. (H.C.) 310=1942 A.L.W. 557= 
1942 A.L.J. 568=A.I.R. 1942 All. 440. 

- 'Sentence — Award of — Principles to he 

bofne in mind by Court 
Criminal Courts, ^ while awarding sentences, 
■should be cautious in making the sentences pro- 
portionate to the nature of the offences commit- 
ted and should not award sentences which may 
seem to be of a vindictive nature. An unneces- 
sarily severe sentence is apt to defeat the object 
■for which it is passed. The sections of the 
statute prescribing sentences give the limit to 
which a sentence can be passed, but that does 
not 'mean that the maximum sentence should 
he awarded in each case. The extent of the 
sentence has to be judged upon the circumstances 
•of each case. (Varma and Shearer, JJ.) Jai- 
NARAiN Sah V. Emperor. 22 Pat. 600=211 I. 
C. 219=45 Cr.L.J. 332=10 B.R. 358=16 R. 
P. 235=25 P.L.T. 12=A.I.R. 1944 Pat. 
16. 

Sentence — Charges under Ss. 302 and 

.201, I. P. Code — Conviction — Sentence of death 
—•Separate sentence under S. 201 — Propriety. 
See Penal Code, S. 302. 1941 M.W.N. 874. 
— - S entence — Consideration in awarding — 


custody- 


Period during which accused was in 
Relevancy. 

Among the 'factors taken into account hr A. 
Court m imposing punishment on conviction A, 
period of time _ during which tire accused ’mav 
have remained m custody is a matter to whiA 

C.J. and Sen, J.) Emperor v. Ishvarlal Chpa' 
GANLAL. 196 I.C. 442=14 R.B. 129=42 Cr T 
J. 869=43 Bom.L.R. 511=A.I.R {t 
Bom. 310. ‘ 


Sentence— Conspiracy to murder by ber- 

sons of education and position. ^ 

Severe sentences are justified in a case where a 
young woman has been the victim of a conspiracy 
to murder her, pursued relentlessly for more 
than two years by persons of education and posi- 
tion. Their education and position do not consti- 
tute a reason for treating them leniently: rather 
the reverse. (Zid-ul-Hasan and Bennett JJ,) 
Shyam Kumar Singh v. Emperor. 191 'ic 
466=1941 O.W.N. 133=42 Cr.L.J. 165^ 
1941 A.Cr.C, 21=1941 A.W.R. (C C 1 59 
=13 R.O. 248=1941 A.L.W. 107=1941 0 
A. 65=1940 O.L.R. 734=A.I.R. 1941 Oudh 
130. 

-Sentence — Continuing^ offence — Infliction of 

recurring fine till the ceasing of— Legality. 

The infliction of a recurring fine of a certain 
amount per day until it was certified that the 
continuing offence of which the accused was 
convicted had ceased, is illegal in law. (Davies.) 
Ganpat Ram v. Crown. 1944 A.M.L.J. 45. 
Sentence — Discretio\n— Interference by ap- 
pellate Court. 

It must be remembered that the Court on 
whom is imposed the duty o*£ determining the 
senten^ in a criminal case is in the first instance, 
the trial Court which knows local conditions, 
and an appellate Court ought not to interfere 
with the sentence unless it thinks that the trial 
Court has proceeded on some wrong basis. 
(Beaumont, C.J. and Weston, J.) Emperor v. 
KAlMAl Dattatraya. 208 I.C, 455=16 R.B. 
93=45 Bom.L.R. 581=44 Cr.L.J. 786=A. 
I.R. 1943 Bom. 304. 


Sentence — Enhancement — Breach of trust 

by man of position. 

•Where a man of some position and family as 
Secretary of a Co-operative Society, committed 
criminal breach of trust and the offence had 
been aggravated by his* subsequent conduct a 
fine of Rs. 175, was an inadequate punishment 
and such sentence should be enhanced. JDam, 
C.J. and Lobo, /.)i Emperor v. Haji AHi^rED 
Dital Kkan. 208 I.C. 540=16 R.S. 80= 
44 Cr.L.J. 798=A.I.R. 1943 Sind 164. 

Sentence — Fine, in addition to a long term 

of substantive imprisonment — Undesirability. 

,It is not proper in the case of a poor peasi^t, 
to add to a very long term of substantive im- 
prisonment a fine which there is no reasonable 
prospect of the accused man paying and for de^ 
fault in paying which he will have to undergo 
a yet further term of imprisonment It becomes 
all the more undesirable to impose such a fine 
where the term of imprisonment to be undergoiie 
in default will bring the aggregate sentence of 
imprisonment to more than the maximum 
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of imprisonmnent sanctioned by the particular 
section under which he is convicted. {Braund, 
/.) Emperor v. Mehdi Ali. I.L.R. (1941) 
All. 608=195 I.C. 599=1941 O.A. (Supp.) 
564=1941 A.L.J. 395=1941 A.L.W. 660= 
14 R.A. 77=1941 A.Cr.C. 146=42 Cr.L.J. 
755=1941 A.W.R. (H.C.) 238=A. I. R. 
1941 All. 310. 

■ Sentence — First offender — Short term of 

imprisonment — Propriety of. Emperor v. Achar 
Hamzo. [See Q.D., 1936-^ Vol. I, Col. 

3347.] 193 I.C. 341=13 R.S. 222=42 Cr. 

L. J. 403=A.I.R. 1941 Sind 48. 

S entence — Imprisonment in default of 

fine — Direction to run concurrently with suhstan- 
tive sentence of imprisonment for another offence 
tried in same case — Legality. 

There is no provision in the Cr. P. Code, 
for directing imprisonment in default of fine 
to run concurrently with a substantive sentence 
of imprisonment awarded for any other offence 
tried in the same case, .{Kitppustmmi Ayyar, 
/.) Public Prosecutor t*. Venkayya. 215 I. 
C. 39=45 Cr.L.J. 770=1944 M.W.N. 294 
=57 L.W. 274=17 R.M. 151=A.I.R. 1944 
Mad. 448=<1944) 1 M.L.J. 395. 

S entence — Imprisonment till rising of 

Court — Legality and propriety of. 

Even in cases where the alternative of a fine 
is not permissible by law, it is objectionable to 
sentence persons to imprisonment till the rising 
of the Court, because it is not a form of im- 
prisonment recognised by law, and it is used to 
•circumvent the provisions of law that require 
a sentence o’f imprisonment in jail for a parti- 
cular term. Where the law permits of a sen- 
tence of fine as an alternative, there is no need 
for a sentence of imprisonment at all if it is 
'thought that the offence does not merit it. 
{Horwill, J.) Ramalingayya, In re. I.L.R. 
1943 Mad. 230=15 R.M, 707=44 Cr.L.J. 
139=204 I.C. 65=55 L.W, 587=1942 M.W. 
N. 592=A.I.R. 1942 Mad. 723= (1942) 2 

M. L.J, 357 [Overruled hy (1945) 1 M.L.J. 
ISO.] 

.Sentence — Imprisonment till ike rising of 
the Court — Legality — Power of Court to pass. 

A sentence of imprisonment till the rising of 
'the Court is not illegal or objectionable unless 
the punishment section fixes a minimum, the 
Court has full discretion to pass a sentence of 
intprisonment for any period less than the maxi- 
tnum, for instance, for five minutes if this would 
•fit the offence. A direction the Court that 
-a person shall be confined in the Court premises 
•fill the Court rises constitutes imprisonment 
within the meaning of the Penal Code and the 
Cr. P. Code. A sentence of imprisonment until 
'the rising of the Court should only be imposed 
in very exceptional cases, but where the facts 
■warrant it, the Court has power to pass it. 
(Leach. C.J. and Ldkshmana Rao, /.) Muthu 
Nadar, In re, X,L.R. (1945) Mad. 529=221 
I.C. 133=1946 Mad. (Rul.) 25=1945 M.W. 

N. 181=47 Cr.L.J. 50=58 L.W. 77=A.I. 
R. 1945 Mad. 313= (1945) 1 M.L.J. 180. 

-S entence — Mitigation — Conviction of 

young person below 18 for murder — Proper 
^sentence. 

Youth by itself is not a reason for mitigating 
Q. a 1-125 
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the punishment in murder cases, but in the case 
of a young murderer below 18 years, it is very 
rarely that he is sentenced to death. (Burn and 
Mockett, IJ.) Public Prosecutor v. Venkata- 
subramanyam. I.L.R. (1941) Mad. 428=192 
I.C. 579=1941 M.W.N. 58=13 R.M. 585= 
42 Cr.L.J. 311=52 L.W. 949=A,I,R. 1941 
Mad. 358=(1941) 1 M.L.J. 34. 

Sentence — Mitigation — Grounds for — 

Youthful offender — Fine — If inappropriate. 

I Mere youth is not a sufficient excuse for in- 
: dulging in political activities which are made 
offences punishable under the Defence of India 
Rules, but at the same time, in imposing sen- 
tence the Court should not ignore the youth of 
the offender. A fine in such cases is not in- 
appropriate on the ground that the fine will have 
to be paid by the accused’s parent who may not 
have connived at the offence. Parents may 
reasonably be expected to restrain the activities 
of their children when those activities conflict 
with the law. The effect of imposing a fine is 
to ^ give the ^parent the option of keeping the 
child out of jail by a moderate payment. (Beati- 
mont, CJ. and Weston, 7.) Emperor v. Kamal 
Dattatraya. 208 I.C. 455=16 R.B. 93=45 
Bom.L.R. 581=44 Cr.L.J. 786=A.r.R. 
1943 Bom. 304. 

; — ^5' enfence — Mitigation of — M urder — Con- 
viction of person instigating the murder — Actual 
murderer getting off wholly free-— If ground for 
mitigating sentence. 

The fact that a person who instigated another 
to commit a murder is in danger of being hanged 
I while the person who did the actual murder gets 
off ^ wholly free -is not by itself a reason for 
mitigating the punishment of the instigator who 
is convicted. (Burn and Mockett, JJ.) Public 
Prosecutor v. Venkatasuramanyam. I.L.R. 
(1941) Mad. 428=192 I.C. 579=1941 M.W. 
N. 58=13 R.M. 585=42 Cr.L.J. 311=52 L. 
W. 949=A.I.R, 1941 Mad. 358=(1941) 1 

M.L.J. 34. 

-Sentence — Murder — Normal sentence — 

Duty of Court— Madras Children Act, S. 2 ^ — 
Scope and effect of— Accused of or above 16 
years — Proper sentence of murder— Cr. P. 
Code, S. 367. 

There is ho dou>t that the normal sentence 
on a conviction for murder, is death and under 
S. 367, Cr. P. Code, if the Court imposes any 
other sentence it has to ^ve reasons for not 
passing a sentence of death. S. 22 of the Madras 
Children Act provides that no "child” or "young 
person” (that is, a person under 14 or one 
who is 14 but under 16 y^rs of age) shall be 
sentenced to death. There is no provision of law 
that a sentence of death shalll not be passed on a 
person of or above 16, but not more than IS 
years of age. A sentence of death cannot be 
commtited in the absence of mitigating circum- 
stances purely on the ground of the young age 
of the accused. To do so would be to extend 
the Children Aet beyond the age contemplate 
by the Legislature. The prerogative of mercy 
lies with the Provincial 'Government and it is for 
the Legislature to 'amend the Children Act if it 
! thinks fit so as to ’fix- the age below which a 
sentence of death shall not be passed at a higher 
level. (Mockett and Happell, JI.) Ramudu, In. 
re. I.L.R. (1943) Mad. 148=204 I.C, 54S 
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=15 R.M. 790=44 Cr.L.J. 299= 

N. 584=55 L.W. 552=A.I.R. 

69=(1942) 2 M.L.J. 312 

Sentence— -Murder-Youth of accused— if 

around for not awarding death sentence. 
Chenna Reddi^ In re. Q.D. 1936-HO, 

Vol. 1, Col. 3028.] 194 I.C. 527=42 Cr.L.J, 

582=14 R.M. 18=52 L.W. 

Sentence — Offence fiot 

turpitude hut deliberate and 
fence of fine — Propriety 


=1942 M.W. 
1943 Mad. 


981 

involving moral 
inteniionalS cn- 


Where a person is charged under the Defence 
Rules for a prejudicial act in making a speech 
when such oflfence involves no moral turpitude 
but is deliberate and intentional, a sentence o’f 
fine is a particularly suitable punishment for an 
offender who can pay. (Skempf /.) 
Iftikhae-ud-din' V. Emperor. 196 I.C. 485— 
14 R.L. 157=42 Cr.L.J. 890=43 P.L.R. 
378=A.I.R. 1941 Lah. 324. 

Sentence— -Offence under Defence of India 

Rules — Considerations in awarding sentence. 

Acts which are made punishable under the 
Defence of India Rules are so made punishable 
for the protection of the public, and it is mani- 
festly necessary in imposing sentences to bear 
in mind that fact in the case of an accused con- 
victed under those rules. ^Beaumont, CJ. and 
Weston, /.) Emperor v. Kamae Dattatraya. 
208 I.C. 455=16 R.B. 93=45 Bom.L.R. 581 
=44 Cr.L.J. 786=A.I.R. 1943 Bom. 304. 

Sentences — Police Officers committing 

offences. Parmanand v. Emperor, [See Q.D. 
1936^40, Vol. I, Col. 3032.] I.L.R. (1941) 
Nag. 110=42 Cr.L.J. 17. 

Sentence — Police officer found gmlty of 

extortion — Deterrent sentence. ^ 

When a police officer who is a public servant 
whose duty it is to help the helpless people^ o’f 
the village and protect them from oppression, 
instead of doing which adopts the role of an 
oppressor and is found guilty of extortion under 
S. 383, 1. P. Code^. a deterrent sentence will 
serve as an example to others. {Thomas, CJ.) 
Jaguish Narain V. Emperor, 1941 A.W.R. 
(C.C.) 358=1941 O.A. 947=1941 O.W.N. 
1255=1941 O.L.R. 871=197 I.C. 277=1941 
A.CrX. 315=43 Cr.L.J. 139=14 R.O. 
298=A.I.R. 1942 Oudh 163. 

.Sentence — Principles to he observed in 
.imposing when there are altemative sentences for 
offence. 

If there are two alternative sentences, a Court 
^ould take into oonsideration all the circum- 
iiitances of the case smd award the sentence which 
seems to it, in vit^ of those circumstances, the 
more fitting. The fact that a murder was un- 
premeditated and that the act was committed in 
sudden anger are circumstances which will justify 
the award of the lesser sentence of transporta- 
tion for life. (Horwill and Bell, JJ.) Chenchu 
Ramayya, In re. 1945 M.W.N. 732=(1945) 
2 M.L.J. 547. _■ 

S entence— ^Principles to he taken into ac- 
count by Criminal Court — Discretion of trial 
Court— First offender and old offender — Conside- 
rations. , . . . 

The determination of the sentence to be passed 
on an accused persOri who is convicted of an 
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I 

' offence by a Criminal Court is within certain 
I limits, within the discretion of the trial Court 
and it is in many cases one of the most delicate 
matters with which Criminal Courts have to 
I deal. While it is desirable to avoid sending a 
' first offender to prison, where a man has shown 
from his past actions that he intends to adopt a 
criminal career, the Court should bear in mind 
first, that it is necessary to pass a sentence upon 
the accused which will make him realize that a 
life of crime becomes increasingly hard and does 
not pay; secondly, that the sentence should serve 
as a warning to others who may be thinking of 
adopting a criminal career; and thirdly that the 
public must be protected against people who< 
show they are going to ignore the rules 'framed 
for the protection of society. In the case of old 
offenders the sentence cannot be determined by 
any rule of thumb. In each case the circum- 
stances have to be considered. The number of 
past convictions, the interval of time which has- 
elapsed between one conviction and another and 
especially since the last conviction, and of course, 
the nature of the offences previously proved are 
all matters to be looked at. {Beaimiont, C J. and 
Sen, I.) Emperor v. Mahomed Hanif. 201' 
I.C. 651=15 R.B. 108=43 Cr.L.J. 754=44’ 
Bom.L.R. 456=A.I.R. 1942 Bom. 215. 

Sentence — Reduction — Grounds-Con'vic* 


tion under S. 307, I.P. Code — Accused and 
victim making up quarrel and living amicably— 
Reduction of sentence at instance of injured. 

Accused was convicted and sentenced to four 
years’ rigorous imprisonment under S. 307, L P. 
Code, for making a murderous assault on his- 
brother. In appeal this was reduced ^ to three 
years. Subsequently the accused and his brother 
made up their quarrel and began to live m- 
amity and the accused’s brother pray^ed that the 
sentence might be reduced. 

Held, that it would be consistent with die ends 
of justice, in the circumstances of the case tO' 
reduce the sentence to a period of one ye^* 
{Meredith and Brough, JJ) Sona Raut v. 
Emperor. 205 I.C. 195=15 R.P. 275=44 
Cr.L.J. 336=9 B.R. 208=1944 P.W.N. 52' 
=25 P.L.T. 43=A.I.R. 1944 Pat. 37. 

Sentence — Return of property stolen dur- 


ing a dacoity — If a growvd for reduction. 

The return of part o£ the property stolen dur- 
ing a dacoity would not by itself justify a reduc- 
tion of the sentence. {Allsop and Malik, JJ)t 
Daryao V. Emperor. 219 I.C. 24=18 R.A. 
40=1944 A. L.W. 646=1945 A.W.R. (H. 
C.) 18=1945 A.Cr.C. 56=46 Cr.L.J. 525^ 
A.I.R. 1945 All. 100. 

Sentence-Sessions Judge ordering 


cution saying that exemplary punishment shoum' 
be given— Propriety. . ,, 

An expression of desire by a high officer uj? 
a Sessions Judge that persons ordered by lu^' 
to be prosecuted for perjury should be 
exemplary punishment is undesirable, 
liable to be misunderstood by the suhordina^ 
judiciary. {Abdur Rahman, J.) Acha 
Ahmad v. Emperor. I.L.R. (1943) Lah^ W 
=211 I.C. 299=45 Cr.L.J. 371=16 %% 
227=A.I.R. 1044 T.flTi *J4 
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Stages in the commission of an oifence — 

Distinction. See Defence of Inma Rules, 
Rr. 34 (6) (K. & P.), 38 (5) and 121. 1941 
A.L.J. 687. 

Stay of — Pendency of civil suit — If suffi- 
cient ground — Considerations for Cotirt — Public 
interest to he considered. 

In dealing with an application for stay of 
criminal proceedings pending a civil suit between 
the parties, the Court should consider the inte- 
rest of the public which is opposed to multipli- 
city of proceedings. The Court should not 
regard the matter as a sort of competition be- 
tween the Civil and Criminal Courts. The 
Court has to consider where the public interest 
lies and not merely where the supposed interest 
of the particular complainant lies. {Beaumont, 
CJ. and Wassoodew, J.) Thakorlal Vadilal v. 
Ambalal Bhikhabhai. 203 I.C. 517=44 
Bom.L.R. 761=15 R.B. 255=44 Cr.L.J. 
100=A.I,R. 1942 Bom. 330. 

Stay of pending civil suit — Dispute as to 

right of fishery involved in both — If ground for 
stay. 

Whether criminal proceeding should be stayed 
when a civil suit is pending is a question which 
depends upon the facts of each case. Where a 
question of a right of fishery is involved in a 
criminal case as well as in a civil suit, it is pty- 
eminently a matter which should be dealt with 
by a Civil Court. In such a case the criminal 
proceedings should be stayed pending disposal of 
the civil suit. But the evidence connected with 
the case should not be lost, and the examination 
of the witnesses should be continued till the 
prosecution cases closed and after that proceed- 
•ings should be stayed. The hearing of the civil 
suit should also be expedited. (Varma, J.) 
Chhanno Prasad Singh v. Sakhichand Sahu, 
196 I.C. 69=7 B.R. 995=22 Pat.L.T. 718= 
42 Cr.L.J. 804=14 R.P. 181=1941 P.W.N. 
594=A.I.R. 1942 Pat. 45. 

Stay of pending civil suit — Grounds for — 

Principles. See Cr. P. Code, S. 344. I.L.R. 
(1944) Kar. 392. 

, Summary trial — J udgment — Conviction / — 

Reasons for conviction — Necessity for statement 

Magistrate is not bound in a summary trial 
to record what the prosecution witness actually 
said; but it is necessary in convicting the accused 
to give a brief statement of the reasons. A brief 
statement of the reasons would necessitate ^ at 
least a short summary of what the prosecution 
witnesses had said so as to indicate that the 
evidence had made out the case with which to 
accused had been charged and also an indication 
that the Magistrate believed that evidence. If 
there was defence evidence, it would further be 
necessary to say why the prosecution evidence 
was preferred to that of the defence. The 
Magistrate must also make clear what the ac- 
cused’s case was. {Horwill, J.) Govindan, In 
re. 203 I.C. 433=15 R.M. 668=44 Cr.L.J. 
85=55 L.W. 530=1942 M.W.N. 590=A.I.R. 
1942 Mad. 669=(1942) 2 M.L.J. 280, 

—^Summary trial — Power ^ of Magistrate to 
resort to, in midst of proceedings. 


CRIMINAL TRIAL. 

It is undesirable for a magistrate trying a 
case to break off in the middle of the proceed- 
ings and begin to act on the summary side. 
{Almond, J.C. and Mir Ahmad, J.) Khueshid 
V. Emperor. 210 I.C. 10=16 R. Pesh. 55= 
45 Cr.L.J. 167=A.I.R. 1943 Pesh. 89. 
Sworn statement — Object of. See Con- 
tract Act, S. 23 — Agreement to Compound 
Offences. (1945) 2 M.L.J. 468. 

Taking cognizance — Meaning. Harnasa- 

YAN V. Govindram. [Sce Q.D., 1936-’40, Vo!. 
I, Col. 3034.] I.L.R. (1942) Nag. 193, 

Transfer. See Cr. P. Code, S. 522. 

Transfer — Application for — Report called 

for by High Court and sent by Magistrate- 
Right of applicant for transfer to copy of. See 
Mys. Criminal Rules of Practice, Vol. I, Ch. 
XXXVI, R. 2. 46 Mys.H.C.R. 402. 

Trial by jury — Retrial on remand — Jury 

including foreman of former trial — Proper pro^ 
cedure. 

Where the jury empanelled for the retrial in- 
cluded the foreman of the jury at the former 
trial the jury must be discharged and an entirely 
new juiy^ empanelled. It is not sufficient to sub- 
stitute another juror for the foreman. .{Bartley 
and Lodge, JJ.) Salamatullah v. Emperoe. 
195 I.C. 117=14 R.C, 47=42 Cr.L.J. 674= 
A.I.R. 1941 Cal. 328. 

Trial by jury — Stolen property found with 

accused — Accused's explanation — Jury to decide 
on truth of. 

Upon the prosecution establishing that the ac- 
cused were in possession of goods recently stolen 
the jury may in the absence of any explanation 
by the accused of the way in which the goods 
came into their possession which might reason- 
ably be true find them guilty, but if an explana- 
tion were given which the jury think might 
reasonably be true, and which is consistent with 
innocence although they were not convinced of its 
truth, the prisoners are entitled to be acquitted 
inasmuch as the prosecution would have failed 
to discharge the duty cast upon it of satisfying 
the jury beyond reasonable doubt of the guilt 
of the accused. {Sir George Rankin.) Otto 
George Gfeller v. The King. 210 I.C. 589= 
16 R.P.C. 171=45 Cr.L.J, 241=10 B.R. 
877=1944 P.W.N. 79=1943 A.L.J. 502=56 
L.W. 709=A.I.R. 1943 P.C. 211 (P.C.). 

Trial — When begins. 

In a warrant case the trial begins when the 
accused is called upon to plead to a charge. In 
a summons case the trial may be said to begin 
when the accused is brought before the Magis- 
trate. {Grille, C.J., on difference between Ni- 
yogi a'nd Digby, JJ.) Sitao Jholia DihtmAr v. 
Emperor. I.L.R. (1943) Nag. 73=205 I.C. 
161=15 R.N. 187=44 Cr.L.J. 237=6 F.L.J. 
(H.C.) 53=1943 N.L.J. 16=A.I.R. 1943 

Nag. 36. 

Trial — When commences — Right to form 

of trial — Commencement. 

In police cases judicial proceedings cannot 
necessarily be said to have commenced merely 
because a person is sent up and remanded to 
custody. The prosecution does not start until 
the Magistrate makes up his mind to act upon 
a charge sheet, and takes some overt action to 
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implement his decision. Such an order may 
be an order to produce the accused from cus- 
tody on a particular date to stand his trial. Such 
an order is the order corresponding to the order 
for issue of process where the accused is not 
(in custody; to the order under S. 204, Cr. P. 
Code, which marks the commencement of judi- 
cial proceedings. The point at which the right 
to any particular form of trial first accrues is 
the point when the prosecution commences and 
that is the point when the accused person is first 
made party to judicial proceedings. (Fast Ali, 
CJ,y Manohar hall and Meredith^ JJ.) Gopal 
Marwart V, Emperor. 22 Pat. 433=209 I.C. 
482=16 R.P. 114=1944 P.W.N. 420=10 E. 
R. 193=45 Cr.L.J. 177=A.I.R. 1943 Pat. 
245 (S.B.). 

Witnesses — Duty of Court in dealing zmith 

— Judge angrily rebuking witness — If ground for 
inferring bias on part of Judge, 

The dignity of a Court is best sustained by 
the Judge invariably treating the witnesses with 
courtesy and insisting on counsel doing so. It 
is not desirable that the Judge should angrily 
rebuke a witness and tell him to give straight 
answers. If the Judge feels compelled to deal 
firmly with the witness, the actual words used, 
even if somewhat forcible, cannot always be 
taken to lead to an inference of suspicion of 
any bias on the part of the Judge in the case 
generally. ^Rowland, I.) Bakhort Gope v. 
Abdul Halim. 195 I.C. 107=7 B.R. 875= 
14 R.P. 84=1941 P.W.N. 255=22 Pat. L. 
T. 327=A.I.R. 1941 Pat. 362. 

Witnesses — Examination — Duty of Magis- 
trate — Case adjourned due to non-service of 
summons — Accused bringing other witnesses on 
adjourned date — Magistrate, whether can refuse 
to examine them. '• 

If the case is otherwise complete,^ the magis- 
trate may refuse to adjourn the case if his orders 
directing the accused to produce his witness at 
the next hearing have not been carried out. But 
where the case is being adjourned in the ordinary 
course of things, for instance, where some of the 
summoned witnesses have not been served or for 
some other reason, it is not open to the magis- 
trate to refuse to examine those witnesses whom 
the accused chooses to bring with himself and 
who are actually present in Court. (Nawal Ki- 
shore, CJ. and Sukkdeonarain, 7.) Lachman- 
©AS.t;. Roopa. 1942 M.L.R. 27 (Cr.). 

-^Witnesses— -Examination of-^Righf of pro- 

sscuUon to examine in any particular order. 

It is open to the prosecution to examine their 
witnesses in any order they choose and no infer- 
ence adverse to the prosecution should be drawn 
from the mere fact that a particular witness 
was examined last. (Manohar Loll and Mere- 
dith, JJ.) Gajadhar Singh v. Emperor. 210 
I.C. 21=16 R.P. 166=45 Cr.L.J. 172=10 
B.R. 184=A.I.R. 1943 Pat. 424. 

— ; Witnesses-— Examinationr— Right of prose- 
cution — Witness given up by prosecution before 
framing of charge — If can be examined after 
c^rge— Prosecution when closes — Cr. P. Code, 

It is a general rule of law and equity that the 
prosecution is at liberty to examine whomsoever 




CRIMINAL TRIBES ACT (1924), S. 22. 

it pleases until the prosecution case is closed 
The prosecution does not end with the framin? 
of the charge. Prosecution does not close tintfl 
the defence begins. The proscution cannot 
therefore be prevented from examining a wit- 
ness before the closing of the prosecution even 
though such witness had been given up before 
the framing of the charge. (Horwill, J,) Crown 
Prosecutor, Madras v. Ramanutulu NATnn 
I.L.R. (1944) Mad. 759=211 I.C 471=4i 
Cr.L.J, 401=57 L.W. 175=16 R.M. 552= 
1944 M.W.N. 31=A.I.R. 1944 Mad Ifio 
=(1943) 2 M.L.J. 672. 

•Witness — Tendering of for cross-exami- 


nation — Propriety. See Evidence Act^ S 133 
44 Bom.L.R. 27 (F.B.). ' ‘ 

Witnesses — Witnesses to prove enmity 

between them and accused — If to he produced 
by prosecution. 

It is not necessary for the prosecution to pro- 
duce witnesses to be examined on the question 
of enmity between themselves and the accused 
when they are not material witnesses to the facts 
which the prosecution have to establish for the 
purpose of bringing home to the accused their 
guilt on the charge on which they are being 
tried. (Agarwala and Brough, JJ.) Emperor 
V. Bechan Chero. 212 I.C. 186=10 B.R 
464=16 R.P. 276=45 Cr.L.J. 577=A.I.R. 
1943 Pat. 413. 

•Witness — Witness turning hostile-Pro- 


cedure to be followed — Merely endorsing below 
deposition “declared hostile” — Propriety and 
effect of. See Evidence Act, S. 154. (1945) 
P.W.N. 241. 

CRIMINAL TRIBES ACT (VI OF 1924), 

S. 10 (2 ) — Construction and effect of — Member 
of criminal tribe leaving one Province for another 
— Conviction under S. 22 (2) (a) for failure 
to give daily hazuri — Legality — Conditions. 

The effect of S. 10 (2) of the Criminal Tribes 
Act is that where a member of a criminal tribe 
goes from one district of one Province to another 
district of another Province, the provisions of 
the Act and rules apply to him in the new dis- 
trict of the new Province as if he had been 
registered in pursuance of a direction, made 
under S. 4 by the Local Government of the new 
Province, and the notifications issued affecting 
him, issued by the Government of the Province 
he has left, are deemed to have been issued 
under S. 3 and S. 10 (1) of the Act by the 
Local Government of the new Province to which 
he has gone. Before such a person can be con- 
victed^ the offence of failure to give daily 
Imsuri, it must be proved that the notification 
issued by the Local Government of his old 
Province under S. 10 (1) required him to give 
daily hazuri. If that is not proved, he cannot 
be convicted of the offence under S. 22 (2) (a)' 
of the Act even if he pleads guilty. His plea of 
guilty should not be accepted in such case, and 
the plea ” will not render the conviction legal* 
(Davies, C.J. and Weston, J.) Emperor 
Behoodt Ratanjo. I.L.R. (1941) Kar. 551^ 
199 I.C. 126=14 R.S. 171=43 Cr.L.J. 476 
=A.I.R. 1942 Sind 51. . , , 

S. 22 — ^Conviction/ — If would inmdP 


convictions for offences under Penal Code. 
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The previous convictions referred to in S. 22 
of the Criminal Tribes Act are convictions for 
breach of rules made under the Act and hence 
prior convictions 'for offences under the Penal 
Code cannot affect the question of punishment 
under that Act {Bennett, /.) Deo Bakhsh 
Singh v. King-Emperor. 18 Luck. 617=15 R. 

0. 224=44 Cr.L.J. 90=203 LC. 499=1942 A. 
W.R. (C.C.) 353 (2)=1942 A.Cr.C. 206= 

1942 O.A. 565=1942 O.W.N. 682=A.I.R. 

1943 Oudh 51. 

S. 22 (1) (b) — Applicability — Direction 

by manager of settlement to settlor to send chil- 
dren to specified school — Failure ta obey — 
Offence, 

The failure of a registered member of a cri- 
minal tribe to send his children to a specified 
school as directed by the manager of a settle- 
ment does not amount to a contravention of any 
rule made under Q. {e), {g) or {h) of S. 20 
of the Criminal Tribes Act and is not an offence 
punishable under S. 22 (1) {h) of the Act. 
There is nothing in S. 20 of the Act which gives 
power to the manager o’f a settlement to make 
such a direction to a settlor in the settlement. 
(Kuppuswami Ayyar, /.) Kondiah, In re, 
208 I.C. 228=16 R.M. 294=56 L.W. 404= 
1943 M.W.N. 517 (1)=45 Cr.L.J. 106=A. 

1. R. 1943 Mad. 649=(1943) 2 M.L.J. 175. 

S. 23 (1) — Special reason to the contrary 

— What amounts to. 

Where the appellant, a member of a criminal 
tribe, had been out of jail for about 7 years 
after his last conviction, that may very well be 
considered to be a reason to the contrar^^ under 
•S. 23 (1) of the Criminal Tribes Act. (Burn, /.) 
Nagadu V. Emperor. 197 I.C. 579=14 R.M. 
375=43 Cr.L.J. 212=1941 M.W.N. 876 
(1)=A.I.R. 1942 Mad. 33. 

S. 23 (1) (h)— ''Special reason to the 

contrary^’ — What amounts to. 

Where there is an interval of about 5 „ years 
between the date when a member of a criminal 
tribe came out of prison after serving a sen- 
tence of 7 years’ rigorous imprisonment, and the 
commission of the next offence for which he is 
being tried; that is a special reason to the con- 
trary within the meaning o'f S. 23 (1) of the 
Criminal Tribes Act for awarding a lesser sen- 
tence than transportation for life. (Lakskmana 
Rao, J.) Venkatasubbadu v. Emperor. 198 
I.C, 26=14 R.M. 415=43 Cr.L.J. 300= 

1941 M.W.N. 875=54 L.W. 562=A.I.R. 

1942 Mad. 81 (2). 

CROWN — Suit by, on the ground of escheat — 
Onus. 

In a suit by Government for ejectment of 
defendant on the ground of escheat and for 
possession, it lies upon the Crown to prove at 
least prime facie that the deceased died without 
heirs. (Ghulam Hasan and Agarwal, J.) 
United Provinces v. Kanhaiya Lal. 16 Luck. 
551=1941 A. W.R. (C.C.) 37=192 I.C. 131 
=1941 O.L.R. 75=13 R.O. 326=1941 O. 
W.N. 33=1941 O.A. (C.C.) 1=A.I.R. 
1941 Oudh 337. 

CROWN GRANTS ACT (XV OF 1895) 

— Grantee onstruction — Alienation by one. in- 


CROWN GRANTS ACT (1895), S. 2. 

cumbent— Right of successors to question — Limi- 
tation. 

Where a Government grant recited that **all 
tenures now in the possession of the 'family of 
R must be declared released in perpetuity to 
heirs general under Mahomedan Law of descent, 
with a distinct proviso that no tenure now de- 
clared released in perpetuity can be alienable by 
an incumbent for any period longer or beyond 
his individual life" the grant created a succession 
of independent life estates, in the sense of an 
estate which is only enjoyed by the holder 
thereof during his life and which could not 
transferred by him for any period beyond ^ his 
life and each successive li'fe estate holder derived 
title, not from or through the previous holder, 
but directly from the grant. Where one of the 
incumbents alienated certain property and such 
alienation remained unquestioned during his life- 
time as well as by the incumbents of the next 
generation and was questioned by the latter’s 
heirs, the claim is not barred, and if any such 
descendant does not within 12 years of his be- 
coming entitled to possession on the death of the 
last preceding incumbent attack such a transfer 
his right to recover the property for himself 
would be barred, but that would not bar the 
right o'f any of those coming after him. (Allsop 
and Verma, JJ.) Mohammad Waheed Khait 

V. Nabi Ahmad Khan. I.L.R. (1942) AIL 
871=15 R.A. 294=203 I.C. 664=1942 A.L. 

W. 604=1942 A. W.R. (H.C.) 266=1942 
A.L.J. 430=A.I.R. 1942 All. 402. 

•S. 2— Grant of village as shrotriem to he 


enjoyed by grantee and his heirs subject to dis- 
charge of rent and remaining obedient to laws— 
Clause against alienation by gift, sale or other- 
wise — Usufructuary mortgage — Validitv. 

A grant o’l a village to S. S. by the Govemor- 
in-Council of Fort St. George on behalf of the 
East India Company, recited, inter alia, "(a) 
The Governor-in-Council confirms to you and 
vour heirs the village of E.C. as shrotriem^ so 
long as you discharge the rent and are obedient 
to the laws and regulations established or to be 
established, under the authority of the Governor- 
in-Council for the time being; (b) in confirming 
to you and ^-our heirs as shrotriem the village of 
E.C., you are to understand that the said village 
is not assignable by gi'ft, sale or otherwise, but 
in default of legal heirs, that the said village 
shall revert to the Hon’ble Company". Some of 
the successors in interest of 3'.S. created a usu- 
fructuary mortgage over the village. 

Held, on a construction of the grant, (1) that 
the grant was a Crown grant governed by the 
Crown Grants Act, and the condition in G. -(6)1 
was perfectly valid, though such a condition 
would be invalid if the grant were by a private 
individual ; (2) that had the document ended 
with G. (a), the estate created would not be 
anything other than an absolute estate of fee 
simple, and the clause against alienation in 
CL (b) did not make the estate created one of 
a series of H'le-estates ; (3) that reverter to the 
grantor or his heirs on failure of the heirs of 
the grantee did not prevent an alienation, and 
the alienee would be entitled to enjoy the pro- 
perty at any rate, as long as the line of the 
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grantee continued ; (4) that the effect of an 

alienation was not merely to enable the grantor 
to resume on failure of legal heirs but also to [ 
enable tlic successors of the alienor to avoid the 
alienation on his death. (^Somayya and Yahya 
Alt, JJ.) SiSTLT Ammal V. Stjndararaja Natdtj. 

58 E.W. 486=1945 M.W.N. 614=A.I.R. ! 

1946 Mad. 52= (1945) 2 M.E.J. 307. j 

-S . 2 — Scope and effect of — Mining 


-Riwaj-i-am. 
“Succession . 


licence — Registration — Necessity. See T. P. Act, 1 

S. 107. (1945) 2 M.L.J. 400. 

* S . 3 and Berar Inam Rules (1859) — 

Inams — Nature of — Devolution — Law as to. 
Shrtram V. Banya Bat. [5^^ Q-D. 1936-*40, 
Vol. I, Col. 3042.] 194 I. C. 454=13 R.N. 369. 

CUSTOM. 

— Abadi. Sec Custom. 

— Adoption by migrating family, 

— (Beng.) Garos of Mymensingh. 

— (C.P.) Impartible estate. 

— Mahesaris . 

— (Chota Nagpur) Aboriginal tribe — 
Kurni Ohdars. 

— Conflict with statutory law. 

— Customary right. 

— Dhardhura. 

— Enforceability, 

— Essentials of validity. 

— Evidence of. 

— Haqe-e-chaharum. 

— Inheritance . 

—Jain Kalars. 

— Jains U. P. 

“Juda Baut. 

— ^Local Custom. 

— Nattukottai Chetties. 

— Non-transferability of sites in agricul- 
tural village. 

— (N.W.F.P.) Adoption of daughter’s 
son. 

Alienation of residential right. 

^Alienation — Powers. 

Pre-emption . 

Proof, See Custom — Proof. 

Succession . 

— Onus. 

— Parsis in. mofussil . 

— ^Privacy . 

— Proof . 

— ^Reasonableness. 

— ^Religious Endowment. 

— Re-marriage of widows. 

• — 'Validity. 

—-W^jib-ul-arz of Village Ujarion. 

; — Zar-i-chaharum . 

— (Punjab) . Abadi . See Custom — Abaui. 

^Adoption . 

■ ^Alienation . 

^Ancestral land . 

^Applicability . 

Customary law. 

Gift. 

Landlord and tenant . 

Migration of family. 

Personal law. 

— — Recitals in manual of customary 

law. 


A hadi — A lienation of 

of non” proprietors — Burden 
developing inio tozien — Jhaz 

village. 

While the custom prohibi 
house sites in a village abad 
cannot be held to have beer 
on account of the developmei 
a town and the rights of th 
cease to exist by that fact 
proof in case o‘f a tovm sh 
tors who allege that a noi 
dispose of the sites without 
warian in Shahpur Tahsil ha 
and no custom is proved pr 
tion of house sites in the at 
prietors without the consent 
(Harries, CJ. and Abdur Is 
V. Santokh Singh. 47 P. 
1945 Lah. 256. 

Abadi — Right to> aliens 


In U. P. tre zamindar is 
inch of the village. The ter 
make a transfer of a house 
of the zamindar. If the ten 
something in derogation of 
zamindar in this respect, it 
blish affirmatively that the ti 
prove a presumption of coi 
having regard to the long s" 
cover and to the value of 
constitute sufficient evidence 
right to transfer. (Iqbal 
Sinha, J.) Saiiu Btsuesha] 
Lal. 1945 A.L.W. 284=1 
C.) 263=1945 A.W.R. i 
R.D. 459=A.I.R. 1945 / 

— Adoption of by migr 

— Mere residence if can rais 
Because a family of Mai 
into a tract where Mahorne^ 
have adopted a custom, it d 
the migrants adopt that custc 
must he proof of the ador 
by di-e migrating family. IV 
particular locality cannot ra 
that a tribal family is govei 
which governs a great man 
families in the same locality 
To make such a presumptioi 
stitute conjecture for proof. 
Puranik, /.) Mohammed Al 
zA SrDiDiQUE Alt Beg. I.L 
27=204 I.C. 512=15 R.N 
J. S89=A.I.R. 1943 Nag. 

; (Bengal) — Garos of 

heritance — Exclusion of male 
According to the customai 
ance governing the plain Gai 
singh District, as distinguisl 
Garos, belonging to the San 
once in a motherhood canne 
On the death o'f a w^’ornan, 
go to her daughters if any, 
her sons. But if she has no 
perty would devolve upon anc 
clan appointed by some of i 
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md Biswas, JJ.) Niromni Sangma v. 

Sangma, I.L.R. (1944) 1 Cal. 552=219 1 
C. 458=18 R.C. 104=79 C.L.J. 121=A l‘ 
R. 1945 Cal. 213. •• ^ 

~ — ; — "(C. P.) — Impartible estate— Dalli scrmin- 
4ari of tahsil Sakoli, District Bhandara. 

. The grant of a zamindari by the Bhonsla Raj 
an^ the Bandara ‘District did not always carry 
with it the condition of impartibility and there 
was no territorial custom making such zamin- 
danes impartible. But the junior members were 
not mere maintenance holders but entitled to 
fectional interests in the ownership. (Sir George 
Rankin.) Madhorao Nar.ayanrao v. Ramku- 
VARSHA. I.L.R. (1943) Kar. (P.C.) 53= 

W R T.C. 1=9 B.R, 378=A.I. 

R. 1943 P.C. 48 (P.C.). 

(C.P.) — Make saris— Jains and Hindus — 
JJijjerent customs. 

There are two^ kinds of Mahesaris, Jain Ma~ 
nesaris and Hindu Mahesaris. Mahesaris 
among themselves have several other distinctions 
follow different customs. (Grille, CJ. and 
Puraniki I.) Shamlal Kisan v Mt. Jiyobai 
J^-L.R. (1943) Nag. 678=211 I.C. 306=16 
R.N. 195=1943 N.L.J. 514=A.I.R. 1944 

Kag. 62. 

(Chota 'Hs.zpur)’^Ahoriginal tribe— 

Kurmi oMars—Law applicable— Cusio^m or 
Hindu Law. 

A family belonging to an aboriginal tribe in 
'Chota Nagpur, kurmi ohdarSj is, in the absence 
of other evidence and circumstances, governed by 
the rules and customs appertaining to the tribe. 
The members of the tribe must be assumed not 
to be governed by the Hindu Law. 

Quaere. — Whether kurmi olidars are Hindus. 
^Harries, C.J. and Manohar Lall, I.) Harakh- 
NATH Ohoar V. Ganpat Rai. 198 I.C. 680= 
14 R.P. 488=8 B.R. 449=22 Pat.L.T, 829 
=A.I.R, 1941 Pat. 625. 

Conflict with statutory law — Effect. 

AA/here a statute prescribes a line of succession 
in conflict with the personal law of the parties, 
succession must be governed by the statutory law 
and any custom recorded regarding the personal 
law of the parties cannot prevail as against the 
statute. (Sat he j S. M. and Ross, A. M.) Ram 
Das V. Shukul Bhore Lal. 1943 A.W.R. 
(Rev.) 219=1943 R.D. 296. 


Customary right— Proof of antiquity — 

Length of user necessary. 

An essential attribute of a valid custom' is no 
doubt its remote antiquity. But it is not neces- 
sary^ that its antiquity must in every case be 
carried back to a period beyond the memoiy' of 
man. If proof be given of facts from which it 
can be inferred that user corresponding to the 
alleged custom in fact existed at some time 
past, the existence of the custom from the re- 
moter era will be inferred. In order to esta- 
1)lish a customaiy right o’f way, there is no rea- 
son why 50 or iO years’ user might not, in the. 
circumst^ces of a case, be regarded as suffi- 
cient to indicate the existence of the right from 
a much remoter period. (Biswas, /.) Ran- 
ch anon Roy V. Fazlur Rahman. I. L. R. 
^1942) 2 Cal. 427=202 I.C. 470=15 R.C, 347 
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=46 C.W.N. 743=76 C.LJ. 479=A.I.R. 
1942 Cal. 505. 

^Customary right — Proof — Practice begun 

by permission. 

It is by on means conclusive against a claim to 
customary right that the practice should have 
begun by permission or agreement, but it must be 
shown to have continued in such circumstances 
and for such length of time that it has come to 
be exercised as of right. (Sir George Rankin.) 
Baba Narayan v. Saboosa. I.L.R. (1943) Nag. 
705=208 I.C. 560=16 R.P C 81=1943 A L.J. 
360=47 C.W.N. 923=10 B.R. 84=1943 N.L.J. 
438=A.I.R. 1943 P.C. 111=(1943) 2 M.L.J. 
186 (P.C.). 

Customary right— Public land adjoining a 

mosque — Right to use — Nature of — Mode of 
acquisition — Value of evidence of long user. 

A customary right to use public land adjoining 
a mosque on certain occa.sions when the congre- 
gation was too big to be confined to the mosque, is 
not a right which could be acquired by prescrip- 
tion or user. It is a right acquired by custom or, 
in other words, there must be evidence to show 
that the existence of the right has been so long 
generally recognised that its existence has be- 
corne a part of the- law applicable to the place in 
which the right is claimed. Long user may be 
evidence of the existence of the custom but it 
does not itself create a custom. A custom which 
amounts to law is one which has obtained general 
recognition by those concerned, or, in other 
words, a customary rule becomes law when it is 
generally recognised that the rule should be 
applied to certain sets of circumstances. In the 
same way a customary right comes into existence 
when by the custom of the neighbourhood the 
right is recognised, or, in other words, when over 
a reasonable period of time an enquiry from any 
disinterested person in the neighbourhood would 
elicit that the right existed. {Allsop and Verma, 
JJ.) Din Mohammad v. The Secretary of 
State. 203 I.C. 74=15 R.A. 198=1942 R.D. 
854=1942 A.L.W. 616=1942 A.W R. (H.C.) 
287=1942 A.L.J. 422=A.I.R. 1942 All. 353. 
Dhardhura — Reasonableness — Enforceabi- 
lity. See Alluvion and diluvion. 1942 A.L. 
W. 629. 

Enforceability — Customary dues for liberty 

to graze cattle — Sufficiency of area for grazing — 
Onus. 

Where a voajib-ul^arz of the first settlement 
recites a custom that the Ahir tenants of the 
village in question are to pay 4 chhataks of ghee 
annually to the taluqdar in return for the right 
to graze their cattle on the^ banjar land, would 
become unenforceable only if the Ahirs are able 
to prove that actually, they are prevented from 
using a sufficient amount of grazing land to 
pasture their cattle or that they had to pay for 
the grass enjoyed by their cattle apart from the 
customary dues. (Bennett, /.) Lal Jocendra 
Baksh Singh v. Mangal. 18 Luck. 652=204 
I.C. 283=15 R.O. 312=1942 O.A. 557=1942 
i O.W.N. 683=1942 A.W.R. (C.C.) 352 (2)=A. 
I,R. 1943 Oudh 131. 

*Es^eniials of validity. 

A custom to be valid must be proved to be 
ancient, certain and invariable, and it must be 
established by clear and unambiguous evidence. 
(Harries, CJ. and Manohar Lall, JJ) Harakh- 
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NATH Ohdar V. Ganpat Rai. 198 I.C. 680=14 
R.P. 488=8 B.R. 449=22 PatX.T. 829=AJ. 
R. 1941 Pat. 625. 

Essentials of validity. 

A custom to be valid must be immemorial, 
reasonable, continuous and certain. A custom 
which is set up as superseding the ordinary law 
must be proved by clear and unambiguous evi- 
dence. (Nagesvara Iyer and Stngaravehi 
Mudaiiar. JJ.) IMAM Sab z/. Shama Jois, 46 
Mys.H.C.R. 524=19 Mys.L.J. 363. 

Evidence of — Village note — V^alueof. See 

C ( ODE, S. lOO. 20 Pat. 870. 

Haqe*e“Chaharum-^Existence of practice of 

exacting — When can be inftrred. KaMaI Chau- 
BEY V. Ram Datta Sonar, \See Q. D. 193o-'-^0, 
VoL. T, Col. 3047.] 193 I.C. 824=13 R.A. 457. 

Haqe-e-chaharum— on. 

In the absence of any custom or contract to the 
contrary, interest canrud be claimed in respect of 
Haqc-e-chaharuni. {Baj pat arid Dar^ J J.) Abdul 
Hashim V. Malik Awjun, I. L R. (1941) All. 
777=199 I C, 458=14 R.A. 376=1941 A L.J. 
740=1944 A.W.R. <Rev.) 963=1941 AX.W. 
962=:A.I.R. 1942 All. 96. 

Haqe-e-chabarum — Liability of auction- 

purchaser. 

In a proper case, no doubt, a liability could be 
imposed against a decree-iiolder or against exe- 
cution-creditor to pay the haqe-e-chaharum to the 
zaraindar. But where the auction-purchaser^ has 
purchased the property for a low price with a 
margin for the payment of haqe^e-chaharum&nd 
with full knowledge of the liability for such a 
payment, there is no reason to exempt him, m 
the absence of a custom to the contrary, from a 
liability to pay the haqe^e^chaharum. (Bajpai 
and Dar, JJ ) Abdul Ha.^^him v. Malfk Arju.n. 
I.LR <19411 All. 777=199 I.C. 458=14 R.A. 
376=1941 A.L.J, 740=1941 A.L.W. 962=1941 
A.W.R. (Rev.) 963=A.I.R. 1942 All. 96. 

“ — — Haqe-e-i-chaharum — Proof of existence in 
case of private sales — Custom, if applies to sales 
in execution. 

The proof of a custom whereby the zamindar 
of a village is entitled to i of the purchase-money 
when a house in a village is sold privately, is not 
proof of a similar custom in respect of sales in 
execution of decrees. The zamindar cannot 
recover such sum from either the vendees or the 
ryots in the case of execution sales. {Iqbal 
Ahmad f C J. and ColUster, J.) Basdeo StNUH v. 
Sheo Shankar Haiwat I.L.R. (1941) All 
737=197 I.C. 587=14 R.A. 208=1941 O.A, 
(Supp.) 778=1941 A L.W. 932=1941 A W.R. 
(Rev.) 904=1941 R.D. 928=1941 AXJ. 592 
=A.I.R. 1941 All. 396. 

— — Haqe-e-chaharum — Recovery against auc- 
tion^ pur chaser alone — If permissible. 

A zanundar is not entitled to obtain a decree 
for^ the customary dues of haqe-e-chaharum 
against an auction-purchaser alone when he had 
failed to implead the decree-holder, who has 
taken away the Jof the price paid by the auction- 
purchaser. as a party to the suit. (Sulaiman, C.J. 
and Bennett^ J.) Vishwa Nath Upaphva v. 
Asharfi Singh. 1941 R.D. 835=1941 O.A. 
(Supp.) 766=1941 A.L.W. 906=1941 A.W.R. 
(Rev.) 866. 

-inheriim ce-^Ex elusion of female heirs in 
,of‘ male heirs of saine clegriee-^ 
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Mahomedan families of Satpura Plateau DistricU 
in Central Provinces. 

It IS an established custom among the Maho- 
medan families^ of old standing in the Satpura 
Plateau Districts in Central Provinces that 
female heirs are excluded from inheritance in the 
presence of male heirs ot the same degree. 
{Grille, C.J. and Puranik. J.) Mahommed Azam. 
Khan v. Mirza Sidutque Ai.i Beg. I.L.R 
(1943) Nag. 27=204 I.C. 512=15 R.N. 163= 
1942 N.L.J. 589=A.I.R. 1943 Nag. 84. 

Inheritance — Exclusion of widow and 
daughters — IVajib^ul-are — Construction 
ference. 

Where one of the two wajib-ul-arz recorded- 
that a daughter who had a real brother would 
be excluded from inheritance and the other that 
in case there was no male issue, the daughter 
would be entitled to a share, it was a clear record, 
of custom that daughters were excluded by sons, 
Where both the documents contained a state- 
ment that inheritance was according to wives, that 
is to say, the sons inherited in the manner men- 
tioned earlier, as it were per stirpes zrvi not per 
capita, it was similarly an indication of a custom 
excluding widows in the presence of sons and'‘ 
permitting partial inheritance only to childless- 
widows. {Yorke, J.) Mahomed Jafar v. Lal 
Bahadur. 192 I.C. 420=1941 A.W.R. (Rev.)- 
13=1941 R.D 11=1941 O L.R 179=13 R.O. 
356=1940 0 A. 1284=1940 O W.N. 1352=A. 
I.R. 1941 Oudh 198. 

Inheritance — Exclusion of women when^ 


softs were present — Mahomedan family migrat- 
ing from Nabha to Saharan pur — If affected. 

A custom of exclusion of women from inherK 
tance in the presence of sons cannot affect a 
Mahomedan family which had mipated from 
Nabha to Sabaranpur when that family has acted^ 
for sixty years on the assumption that the Maho- 
medan Law was binding on them. The fact that 
the women of the family have for the most part? 
given up their shares or sold them^ to the male 
relations, while showing the sentiment of the- 
family, cannot affect the rights of the members- 
under the law which they bad alw’ays assumed tO' 
be binding on them. (Allsop and Hamilton,] J)- 
Mashkpr Ahmad t/. Zahui?-un-nissa. 213 LC. 
196=17 R.A. 1=1944 AX.W. 116=1944 A.W. 
R (H.C 1 62=1944 OWN. (H.C.) 34=1944 
O A. (H.C.) 62=1944 A.L.J. 90=A.I.E. 194» 
All. 79. . . t 

Jain Kalars — Marriage — DissoluUen by 


abandonment — Custom not opposed to puoiiC' 
policy, ^ , 

The custom among the Jain Kalap that aban- 
donment dissolves the marriage tie is 
ed to public policy nor it immoral 
abandoned wife can re-marry during ^ 
time of the husband who abandoned her. 

/) BaI IR AM JagOBA JI V. KHAUSALYABAL ly^^ 

N.LJ.SIO. ^ ^ 

Jains (U.P.)— Widow-Rights m her hus- 


band’s property and ancestral property, oer 
Hindu Law— Jains. 1942 A L.W. 329. 

*Juda Bauf — Applicability to Hindus*^ 

The custom of *Juda Ban t * recorded m me 
wajib-ul-arz applies not only to Muslim 
but a]so to Hindu families where c 

by survivorship and not succession. 

M. and Acton, A.M.) Jagmohan Singh 
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Kashi Singh. 1945 R.D. 95=1945 A.W.R. 
(Rev.) 31. 

Local custom — Antiquity— Extent to he 

established. 

It IS undoubted that a custcm observed in a 
particular district derives its iorce fioni the fact 
that it has, from long usage, obtained in that 
district the force of law. It rrjust be ancient; 
but it is not of the essence of this rule that its | 
antiquity must in every case be earned back to a 
period be>ond the memory of trjan— stdl less that 
it is ancient in the English technical sense. It 
will depend upon the circumstance of each case 
what antiquity must be established befoie the 
custom can be accepted. U hat is necessary to be 
proved is that il e usage has been acted upon in 
practice for such a long period ano with such 
invariability as to show that it 1 as, by ccmixK n 
consent, been submitted to as the established 
governing rule of the particular district. To j 
require that in every case the aritiquity of a 
custom must be carried back to a period which is 
beyond the memory of man, would cnly create 
great perplexity in the already uncertain charac- 
ter of custc mary law-. (M. R. Jnyakar.') Shb- 
hani 7’. Kaw’ab. 68 I. A. 1=1. LR. (1941) Lah. 
154=43 Bern. L.R. 432:r 1941 O.A. 347=1941 
A.W.R. (Rev ) 374=193 I C. 436=1941 O.L R. 
343=7 B.R. 665=43 P.L.R. 318=13 R.P.C. 
154=I.L.R. (1941) Kar. (P.C.> 22=1941 A.L. 
J. 530=A.I.R. 1941 P.C. 21 (P.C ). 

— I — Local custom — Right of way— Validity — 
Right of people Uvihg in a locality to pass along 
ridges of paddy fields. 

Quaere: Wi ether a local custcm (under which 
the residents of a locality are entitled to pass 
along the ridges of paddy fields which would de- 
prive the occupiers of the land on which paddy 
is grown, from exercising their right — which they 
have in law — of putting up fences round their 
land in order to keep cattle out of it) can be 
recognised as a good custcm in law. (Shearer, 
/.) Vamachanipa Bapik V. Dip/kap Das. 
216 IC. 174=17 RP. 133=11 B.R. 107=10 
Cut. L.T. 13= A I.R. 1944 Pat. 278. 

Nattukottai Chetties — Adoption — Adoption 

to person after his widow's death by bis father 
—Validity — Secular motive. See Hindu Law — 
Adoption. (1943) IM.L.J. 195. 

pjonAT ansferability of sites in agricultural 
village— Question of continuity of custom— If a 
question of law— Onus, 

Where a plaintiff sues for ejectment and 
possession of a house site on its transfer con- 
trary to an alleged custom of non-transferability, 
it is his bounden duty to prove not only that 
there was a custom of non-transferability of the 
sites in the village but it is further obligatory 
on him to show that the custom^ was continuous. 
Whether the custom was continuous or whether 
its continuity was broken and the custom was not 
enforced by the plaintiff for a long period of time 
is a question which has to be decided from the 
proved facts of each case. This is no doubt a 
question of law. Where during a lor g cour.^e of 
years it w^as found that the occupiers of village 
sites in a particular area were transferring their 
rights from time to time involving a change of pos- 
ses'sion, and no action was taken on behalf of the 
to/ttqdor to prevent disturbance of, and interfe- 
rence with, the alleged custom of non-transfer- 

•Q D. 1—126 
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ability, the essential element of continuity is not 
established and hence there is no custom of non-^ 
transierability of houire sites in the villagCo 
iGhulam Ha^an and Madeley, JJ ) Sadbantz/* 
Barkhande jMahfsh Prat^p Kapain biNGH. 
18 Luck. 205=200 I.C. 622=15 R.O. 30= 
1942 O.A. 276=1942 R D. 552=1942 O.W.N. 
368=1942 A.W.R. (C.C.) 255=A.I.R. 1942: 

Oudh 401. 

— — (N.W. F. P.) — Adoption of daughter’s son 

— Validziy in Peshawar district. 

By custom ot Peshwar District a Hindu can 
adopt the son of a woman in this case caughter 
whom be cannot njarrj. (Mir Ahmad, J.) RoshaN. 
I AL V, Apjan Dev. 203 I.C. 300=15 R. Pesh. 
59=A.I.R. 1942 Pesh. 68. 

— (N. W. P .P.)— Alienation of residential 

right — Power of widcw of non-froprietor — 
Village Serai Saleh, Jehatl Haripur, District 
Hacara, Pt shawar, 

lie non-propnetors in Serai Saleh are by. 
custcm entitled to transfer their residential right 
without the perndssion of the ground laidloids* 
A widow of each such non-proprietor gets the 
bundle of rights which he possessed at the time 
of his death nothing more nor less. If so the 
logical conclusion is that, qua the landlords the- 
widow has the full right of transferring her 
residenti: I rights to an} one she likes without 
any interference by them. (Almond, J.C, and 
Mir Ahmad, J.) Chun* Lal v Fazal Khan. 
202 I.C. 640=15 R. Pesh. 47=A.I.R. 1942 
Pesh. 70. 

(N. W. F. ‘PO'—^i^^^cition— Power of non-- 

proprietors. 

In the N. W. F. Province it is a general custom- 
that non-proprielos could not alienate their 
rights of residence without permission of pro- 
prietors of the sites. (Almond, J C, and Mif" 
Ahmad,!,) Abdul Ghafur Khan z;. jeta ^ial.- 
202 I.C. 627=15 R. Pesh. 45=A.I.R. 1942 
Pesh 74. 

— ( N. W. F. P.)— Alienation — Power of non^ 

j proprietors— Onus — Pasar Ahmadkhan village, 

I A person who has built suptistiuciure on land 
belong’ng to a proprietor in a village cannot 
alienate his residential rights without the per- 
miss’on of the proprietor. That custom prevails- 
in Baza( Ahmadkhan village in the N’W .F.P, 
unless the tenant or his transferee proves that 
the custom does not exist in favour of a proprie- 
tor in a particular village. (Mir Ahmad, /.) 
Shfr Dil Khan v. Bahadur Alj Khan. 208 

I. C. 137=15 R.Pesh.55=A.I.R. 1942 Pesh. 76. 
(N. W. F. P,)-— Pre-emption-^ Akora, 

The custcm of pre-emptinn w as not proved to 
exist in Akora. i Almond, J.C, and Mir Ahmads 

J. ) Fpithwi Daf z/ H API Ram. 199 I.C. 705= 

14 R. Pesh. 86=A I.R. 1942 Pesh. 25. ; 

— (N. W. F. P.) — Pre-emption — Kohat city ^ 
The custom of pre-emption proved to exist in 
the Kohat city as a whole. (Almond, J.C • andl 
M-r Ahmad, J.) S/rdar Begum v. [Masoom 
Shah. 218 I.C. 367=18 R. Pesh. 5=A.I.R. 
1945 Pesh. 9. 

(N. W. F. P Pre-emption— Peshawar 

The custom of pre-emption proved to be in 
existence in the Jehangirpura Sul “division of 
Peshawar City. (Almond, J C. and Mir Ahmad,. 
J.) Abdul Hakim Khan z;. Mahomed Ali Jan.. 
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209 I.C. il3=:16 R. Pesh. 31 
Pesh, 76. 

"^(N. W. F 


City. 


.P.)- 


A.I.R. 1943 

Pre-emption — Peshawar 


The custom of pre-emption should be taken to 
exist m Karitnpura which is a sub-division oi 
Peshawar City in all the mohallas of the sub- 
division. iAlmond J C and Mir Alim id, J) Gul 
Mahomhdz;», Iqral lA^f 204 I, C. 202=15 R. 
Pesh, 71=A.I,R. 1942 Pesh. 94. 

— — (N. W.P.P. I — Succession-^Female heirs 
of collateral Muz\ffar Sarfraz v, Rahim 
Jana. [See Q.D., 1 ^36 MO, Vol. I Col. 3061. J 13 
R. Pesh. 25, 

Onus— Custom in derogation of another's 

rights. 

The burden lies upon one who sets up a custom 
in derogation of the ordinary rights of another as 
the owner of immovable property to give clear 
and positive proof of the u^er relied upon to 
substantiae thecu-^tom. {Sir George Rankin.) 
Baba Malayan z/. Saboosa. I LR. (1943) Mag. 
705=208 1 0. 560=I.L.R. (1943\ Kar. (P.C.) 
152=46 Bom L.R. 312=16 R P.C. 81~1943 A. 
L.J 360=47 CW.M. 923=10 B.R. 84=1943 N. | 
L J. 433= AI,R. 1943 P.C. 111=(1943) 2 M.L. 
J. 186 (P.C ). 

—•Parsis in mojussil— Law applicable — Potvers 
^f guardian to mortgage estate of ward — Justice, 
equity and good conscience — Rule of English law. 
The legal position of Parsis in themofussil is 
that in the absen^'e of any statutory provision 
-relating to them, they are governed in the first 
place by usage, and secondly, by the rules of equity 
and good conscience, and in applying this rule to 
the facts of any paniculir ca>e, the Courts would 
be guided by the general principles of English 
law. It must therefore be held that a Parsi 
guardian has no authority to alienate ^ the estate 
of his ward except with the permission of the 
Court. This applies to every guardian, no matter 
how appointed, and whether de facto or de jure. 
(Broomfield and MackUn. JJ.) Kubrrdas Dfv 
CH^N nzJ. Jf.rkish N\>R07t 198 I.C, 609=14 

R B. 326=43 Bora L.R, 981=A.I.R. 1942 Bom. 
54. 

privacy— Limits- See Easements —Pri- 
vacy, 1945 A.L J. 213. 

— — -Privacy — Right of — If exists in Kaira 
distriett Gujarat— Injunction to prevent invasion 
4)f right. 

It has been definitely recognised that the custom 
pf privacy exists not merely in some parts of 
Gujarat but in the whole of Gujarat including the 
district of Kaira which has always been an 
integral part of Gujarat An injunction to prevent 
atu invasion of the right of privacy can therefore 
be granted. {Divatia, J,) Bkajocvintd Chun<lal 
t;. HarTlat. GoRPHANnAS 202 I.C. 82=15 R B. 
131=44 Bom.L.R 401=A.I R. 1942 Bom 217. 
Proof, 

C istom that is set up should be strictly proved 
•and should not be extended by analogy. (Phomasj 
Cl and Ghulam H isan, J) Golab Chand v, 
5i4ANNt GaI- 16 Luck. 302=192 I.C. 643=13 
R O. 381=1941 A L.W 319 (1)=1941 O.A.43= 
1941 O.W.M 214=1941 AWR, (C.C) 58= 
1941 O.L.R, 194=A.I.R. 1941 Oudh 230. 

— - mProof — Customary rights in the nature n f 
trespass^ 


Where it is sought to establish a local custom 
by which the residents or any section of them oi 
apar.icular district, city, village or place are 
eniided to commit on land not belonging to or 
occupied by them, acts which, if there was no such 
custom, would be acts of trespass, the Court 
should not decide that such custom exists, unless 
the Court is satisfied of its reasonableness and its 
certainty as to extent and application and is 
further satisfied b> the evidence that the enjoy- 
ment of the right was not by leave granted or by 
stealth or by force, and that it had been openly 
enjoyed for such a length of time as suggests that 
originally, by agreement or otherwise, the usage 
had become a customary law of the place in res- 
pect of the persons and things which is concern- 
ed. ( ^ukhdeonarain, J,) Nathmal v. Illahibdx 
1942 M LR.58‘(Civ.). 

Proof — Custom judicially recognised — 

Effect of — Allegation or proof— Necessity, 

It is the law that if a custom is known and has 
been judicially recognized, it is not necessary to 
allege or prove it ; it has become part of the local 
law of which the Court takes judicial notice. 
(Beaumont, C J ,Divatia and Sen. JJ ) Da.sh- 
rathlal Chhahanlal V . Bai Dhondubai I.LR, 
(1941) Bom 460=195 I.C 464=14 R.B 34=43 
Bom L.R. 581=A.I.R. 1941 Bom 262 (F.B.). 

— —Proof — Evidentiary value of connected 
wajib-ul-arz of different village — Question of 
escheat of grove on abandonment. 

There was a close connection between the 
wajib-ul-arz oi village C and that of village 5 
and the wajtb-ul-arz of the latter was the first to 
be prepared in th3.t ilaqa. If the custom in village 
C was the same as in village B the wajib-ul-arz oi 
the former instead of setting forth the custom in 
full merely referred to the provisions of the 
wajib-ul-arz of village B. While the zvajih-ul arz 
of village C referred to the custom recorded in 
the wajib-ul arz of vil'age F with regard to scat- 
tered trees and tenant's rights therein, it is 
St ited that there were no tenant’s groves. But 
it had recorded two cases of escheat of such 
groves on the ground of abandonment. 

Field, the two waRb-iU-arz must be read 
together and in view of the custom as to scattered 
trees and the general identity of custom in the 
two villages; and the fact that there were two 
instances of escheat on the ground of abandon- 
ment recorded in the wajib-ul-arz of village C, 
the custom of escheat of groves on abandonment 
by tenants was proved by documentary evidence 
to exist in the village C. (Bennett and Madele% 
Jf) ^Rt Thakurti V. Gaya KtreR. 17 Luck. 
567=200 I.C. 561=15 R O. 41=1942 R D. 30= 

1941 OW.N. 1412=1942 A.WR (C.C.) 19= 

1942 O A. 7=A I.R. 1942 Oudh 213. 

•Proof — Impartibility— Evidence — Circum^ 

stances to be considered — Raj Deo Estate in 
— If impartible. 

The circumstances that an estate has been 
known as a Raj for a long time, that the proprie- 
tor thereof has been known as a Raja, that succes- 
sion to the estate has been by the rule of ptiijo- 
geniture for several generations, and that tn^ 
party alleging parlibility has not produced evi- 
dence to deny the impartible characier and that 
that party’s witness had to admit that he had 
never heard of the estate ever being divided m 
partitioned, are certainly pieces of evidence on 
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issue as to impartibility, but by themselves would 
not be sufficient to prove that the estate in ques- 
tion is impartible or to prove a cast m ot im- 



ver, J.) Brtjraj Kumari v. Rambilas Singh. 
1944 P.WN. 137. 

Proof — Instances^ 

The moit cos^ent evidence of custom is not that 
which is afforded by the expression of opinion as 
to the exis'ence but by the enumeration of instan- 
ces in which the alleged custom has been acted 
upon, and by the proof afforded by judicial^ or 
revenne records or private accounts and receipts 
that the custom has been enforced. No value can 
therefore be attached to the broad general state- 
ments made by the witness who assert the alle^ted 
custom but do not enumerate instances in support 
■of their assertion. {Sukhd'^onarain, J) Nath- 
UALv. Illahibux. 1942 M.L.R 58 (Civ,). 

— ^Proof — Instances of recognition of custom 

— Necessity for and value — General evidence — 
Value of —Judicial decisions. 

When a custom has been repeatedly brought 
40 the notice of the Courts ana has been recogni- 
sed by them regularly in a series of cases, it 
attains the force of law, and it is no longer neces- 
sary to assert and prove it by calling evidence in 
each case. If the evidence is all one way. or if 
there is a strong preponderance of evidence in 
favour of a particular custom, the Courts cannot 
ignore it, although the witnesses do not cite speci- 
fic cases in support of their statements. But 
general evidence which is confl cting has obvi- 
ously very little value. (Broomfield and S>u, //,) 
SuganChano Bhikamchand V. VTa'^gibai Gulab- 
chanh. ILR (1942) Bom. 467=201 I.C. 759 
=15 R B. 111=44 Bom L.R. 358=A I.R. 1942 
Bora. 185. 

Proof — Instances — Uncontested cases — 

Value of. 

Uncontested cases are very good proof of any 
alleged custom, for the greater the strength of 
the custom, the less probability is there of any- 
body attempting to controvert it. The fact that 
the operation of a custom has not been resisted 
cannot at all be used as an argument that such a 
custom did not exist. (Mockett and Kunhi 
Raman, IJ.) XIahomed Hoosain Faroki v, Sved 
Abdul Huq. 202 I C. 323=15 R M 482=55 L. 
W. 303=A.I.R. 1942 Mad. 485=:(1942) 1 M L. 
J.564. 

...mpfoof — Judicial decisions — Certified copies 

If necessary. 

Judicial decisions can be relied on as furnishing 
evidence of custom without certified copies of the 
judgments being placed on the record. (Dalip 
Singh ani Bhide, JJ) Rami v. Gian Singh. 
I L.R. (1943) Lah. 66=198 I C. 708=14 R.L. 
350=43 P.L R, 665=A.I.R. 1942 Lah. 31 

Proof — Judicial Jecisions — Evidentiary 

value. 

Judicial decisions are no doubt admissible, and 
are at times the best available evidence of custom. 
But in order that a case should be regarded as 
affording the best available^ evidence the circum- 
stances of the decided casein whicn custom was 
pleaded and held proved must be of a similar 
nature. It is a well-settled principle of law that 
the custom set up should be strictly proved and 
should not be extended by analogy. (Grill^t C J. 
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and Puranikt J.) Shamlal Shriktsak v, Mt. 
jiYABAi. LL.R. (1943) Nag. 678=211 IC 306 
=16 R.N, 195=1943 N.L.J. 514=A.I.R. 1944 
Nag. 62. 

Proof — Judicial decision as to custom 

among jains— Relevancy as evidence of custom 
among Jains of another place. 

Judirial decisions lecognising the existence of 
a disputed custom amongst the Jains of one place 
are very relevant as evidence of the existence 
the same custom amongst the Jains of another 
place, unless it is shown that the customs are 
different. But there is no presumption that such 
custom applies to all Jains wherever they are in 
India. (Broomfield and ^en JJ.) SugaNCHAnd 
BhIKAMCHAVD z;. ^^ANGIB^I (iULABCHANp IL. 

R. (1942) Bom. 467=^01 I.C. 759=15 R.B. 
Ill ~44 Bom.L.R. 358=A.I,R. 1942 Bom. 185. 

Proofs — Mode of — Family and local customs 

•^Duty of Court. 

When a custom is pleaded by a party to a suit, 
the first thing which the Courts must ascertain is 
as 10 what kind uf custom is pleaded. A custom 
set up must be definite so that its application in 
any given insiance may be clear and certain and 
reasonable. Hindu customs are usually grouped 
under the heads of Kulachar (family customs) 
2 Lnd Desachar ([QCdX customs). Where a family 
custom is set up the evidence is to be confined to 
the instances relating to the family of the parties 
but where a local cusiom is set up instances may 
be giver, not only relating to the members of the 
famdy but also m-.iances relating ^ to cases of all 
people residing within the locality. In the for- 
mer case unlike in the latter, instances relating 
to other castes living in the local area would not 
be admissible in evidence in proof of the custom. 
(Rachhpal Singh, C. J. and Kazi Masud Hasan, /,) 
Thanldarzl Maluka. 43 P.L.R. J. & K. 130. 
—~P roof ^N ecessity ^Custom not general but 
prevailing in most villages. 

Where the custom pleaded is riot general but is 
found to exist in most of the villages, its exist* 
ence has to be proved independently for each 
village, (Bennet and Madeley, JJ.) Sri Thakurti 
V. Gaya Kuer. 17 Luck. 567=200 I.C. 561=15 
R.O 41=1942 R.D. 30=1942 A.W.R. (C.C) 
19=1941 O.W.N, 1412=1942 O.A. 7=A I R 
1912 Oudh213. 

Proof of existence up to date of suit — 

Necessity. 

Where a claim is based on custom, before it 
can be entertained it must be proved that the cus- 
tom still exists and not merely that it existed at 
some past distance of time. An entry in the 
wajib'Ul arz is evidence of the existence of cus- 
tom, but it is not conclusive. Nor can it be pre- 
su ned that because it existed some long time, 
back it still continues to exist- A custom is riot a 
statutory creation but comes into being of its own 
accord and in the same manner can disappear of 
its own accord. Hence^ before it can be relied 
upon it must be shown in every case that it still 
prevails at the time of the filing of the suit and is 
a living one. (Harper, S.M. and sathe^ J.M.} 
MoiMunoiN V. Jagmohan. 1941 R.D. 598= 
1941 A.W.R. (Rev.) 575 (2)=1941 O.A. 

(Supp.> 533 (21. 

—^Proof — Pre’-emption — Instances of cases 
decided on compromise or admission — Value of. 



2007 


200 ^ 


THE QUINOXIENNIAL DIGEST, 1941—1945 


CUSTOM. 


CUSTOM. 


Decisions in cases decided on compromise or 
admission, cannot be treated as sufficient proof 
of Uie existence of the custom of pre-emption. 
{Almond, J.C. and Mir Ahmad, /.) PRITHMI Dass 
C/. HAKr.RAM. 197 I.C. 705=14 R. Pesh. 86= 
A.I.R. 1942 Pesh. 25. 

Proof of — Quantum of evidence, Naijain 

Singh z/. Net AM. [See Q D. 1936 ’40, Vou I, 
Col. 3348.1 I.L.R. (1940) Ail. 726=192 I.C. 
570=13 R.A. 335. 

Proof of — Requisites — Conventional cus- 
toms and local usaqes-- Applicability of rule 
requiring the custom to he ancient and immemo- 
rial — Claim for Haq-i samindari by sannndar on 
transfer of house by tenant — Maintainability. 

A custom to have the force of Jaw must be 
immemorial. In India there is no period de- 
finitely fixed by autltpnty as in England in regard 
to *legal memory’. The rule requiring that a 
custom must be ancient and immemorial is appli- 
cable only to customs which are known as legal 
customs and it has not been applied to a custom 
which has been called conventional custom better 
known as trade or local usages. A legal custom 
can be divided into local custom and general 
custom of the realm. General custom is part of 
the common law while a local custom is an excep- 
tion to it and has to be strictly proved. A claim 
for Plaq-i-zamindari, (i.e,,) a certain percentage 
of the sale price in cases of transfer of houses by 
tenants, is maintainable where the wajib-ul-arz 
of 1874 n cords such a custom. The fact that 
before 1900 the percentage had not been a fixed 
rate cannot ^tand in the way of the claim being 
allowed. {Ismail and Malik, JJ ) Kangji Maha- 
rat Gulkandi I.L.R. (1944) All. 543=220 
1.0.463=1944 A.W.R. (H.C.) 259=1944 A,L. 
W. 574=1944 O.A- (H.C.) 259=1944 AX.J. 
415=A.I.R. 1945 All. 6. 

(N. W. F. P.) — Proof — Statement in cusio^ 

mary law-- Sufficiency. 

A statement of custom in the customary law 
is in itself enough to prove a custom. {Mir 
Ahmad, J.) Poshan Lal v. Arjan Dev. 203 
I.C. 300=15 R. Pesh. 59=A.I.R. 1942 

Pesh. 68. 

— Proof of — Wajib-ul-arz — Value of entries 

in — Instances of judicial recognition. 

A wajib-ul-arz when properly used affords 
most valuable evidence of custom. The be‘'t 
evidence to prove a custom besides a wajib-ul- 
arz is oi insiznets in which it is recognized by 
Courts. A record in the wajib-ul-arz ^ of a 
custom coupled with three instances of its re- 
cognition by Courts is enough proof of the 
existence of the custom, (AgdrwaU J.) Kut- 
SOOM V, CnxjTTAN 17 Luck. 494=198 I C. 509 
=14 R.O. 409=1941 O.W.N. 1316=1941 A W. 
Rw (Rfty-.) 1111=1941 O.A. 990=A.I.R. 1942 
Oudh 115. 

Wajib-ul-arz — Requisites. 

A wajib-uUarz in order to prove a custom 
must mention it clearly. {Agafwal,J.) Sultan 
Husain v. Abdul Razaq 202 I.C. 734=15 R. 
O. 141=1942 O W N. 592=1942 A.W.R. (C. 
C.) 328 (lj=1942 O.A. 446=A.I.R. 1942 

Oudh 496. 

‘^Reasonableness — Loss of rights in groves 

on ejectment. 

There is nothing unreasonable in a custom 
recorded in the wajib-ul-arz allowing a tenant 


planting a grove upon the land granted to him 
subject to the condition of forfeiture in the event 
of his ejectment by the landlord from the 
tenancy land. (Misra and Madeley, JJ ,) Ram 
Newaz V. Rai Bajrang Bahadur SiN(,h. 215- 
I .C. 10=20 Luck. 26=17 R. O. 43=1944 OW 
N. 79=1944 A.W.R. tC.C.) 79=1944 O.A (fi’ 
C.) 79=1944 A.L.W. 141=A.I.R. 1944 Oudh 
201 . 

Reasonableness — Recognition by Courts— 

Rejection — If justified. 

The reasonableness of a custom is primarily 3 
q.uestion of fact and when a custom has betn re- 
cognized by Courts of law on various occasions 
and has been followed in praci ice, it should not 
be rejected on the mere ground that it is un- 
reasonable, because if questions had been put to 
witnesses who knew about tie custom thty might 
have been in a position to explain its reasonable- 
ness. {Stilaiman, C.J. and Bennet, J ) Vishwa 
Nath Upaiihya v. Ashakft Singh. 1941 R.D, 
835=1941 O A. (Supp.) 766=1941 A L.W. 906 
=1941 A.W.R. (Rev.) 866. 

Reasonableness — Right to eject from house 

site on payment of compensation. 

A custom by which an owner claims to have 
right to eject a ryot from house site on payment 
of compensation for the materials of the house 
is not unreasor able. {(Agarwal J) KutsOoM 
V. Chuttan. 17 Luck 494=1 8 I.C. 509=14 
R.O. 409=1941 O.WN. 1316=1941 A.WR. 

I (Rev.) 1111=1941 O.A. 990=A.I.R. 1942 
I Oudh 115. 


Religious endowment — _ Shebait-- Custom 

of transfer of palas of worship— Validity. See 
Hindu Law- Religious Endowment. 

Remarriage of widows. See Hindu Law 


—Widows— Remarriage. 

Validity — Essentials. 

The legal title to recognition of special 
custom depends upon its antiquity, certainty and 
uniformity, and the Court must be assured of 
these conditions by means of clear and unambi- 
guous evidence. A custom to be valid must be 
consciously accepted as having the force of law^ 
Even if a custom is established by evidence, such 
custom, if unreasonable, will not be enforced by 

Courts. For the purpose of determining whether 
a custom is against reason or not, we are to 
judge not by the reason of an unlearned man, but 
by artificial and !< gal reason warranted by autho- 
rity of law, {Mukherjea and Biswas, JJ.} 
JoGESH Chandra Ghosh v. Srbe Dhak^wam 
Mata. IL.R.(1941)2 Cal 258=198 I C. 83T 
=14 R.C. 509=73 C.LJ, 544=45 C.W.N, 809 
=A.I.R. 1942 Cal. 26. 


^Validity — Reasonableness. 

Reasonableness is one of the most essential, 
elements of a valid custom. A custom recognis- 
ing the use of thereof of the defendant’s 
on all ceremonial occasions by a fluctuating body 
of persons is indefinite and unreasonable (Sukh* 
deonaram, /.) Nathmal v, Illahibux. 1942 
M.LR. 58 (Civ). 

— — ■ “ Wajib-ul arz of village Ujarion-^SucccST 
sion — Exclusion of mother and sister in favour 
of uncles and nephews, . , , t 

On a co'^struction of the wajw-uharz or tne 

village of Ujarion, it was held that the inotner 

and sister of a deceased are not 

custom in favour of the collaterals (l^*) uncies 
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'hulam Hasan, /.) Mst. Ali- 
iHFAR Husain. 1945 A,W.R. 

OA. (C.C-) 240=1945 A.L. 
945 O.W.N. 367. 
riicQ — If confined to private 
be enforced against the vendee, 
of Zar-i^chaharum is establi- 
mited to private sales only but 
cases of auction sales — jhere 
e in principle between the two 
e enforced against the vendee 
T ) Kadhey Shiam V, Nazir 
..W.R. (HC.) 40=194 I.C. 

Sr. 291=1941 R.D 469=1941 
68 (2)=1941 OA (Supp.) 

. 194=14 R.A 6=1941 A.L. J 
173. 

Adoption — fats of Maland 
fna district — Adopted son 
I father's property, 
of the Maland pargana in the 
an a iopted son succeeds to the 
tural father in the absence of 
I Rashid, Ram hall and Beckett, 
ukhtar. I.L.R. (1945) Lah. 
7=1946 L. (Rul.) 44=47 P.L. 

5 Lah. 17 (F.B.). 

Adoption — Appointed heir and 
:inction between. 
f an appointed heir under the 
•y Law is materially different 
n of a son adopted under the 
e former case, only a personal 
ablished between the appointed 
in tor. There is no transplanta- 
d son from his natural family 
his adoptive father. Moreover, 
i an heir only affects the parties 
pointed heir does not become 
the appointor’s father and his 
»me the grandson of the appoin- 
nted heir does not succeed 
: estate of the appointor’s rela- 
C I ■, Abdul Rashid and Abdur 
jAINda V, Jai Devt- 212 I.C. 
)=46 P.L.R. 197=A.I.R. 1944 

^Adoption — Appointed heir — 
and on same footing as succes- 

iab Customary law, there is only 
itween the appointment of an 
nd a gift and that is that where- 
se the property passes immedia- 
e, in the former the property 
le appointed heir till the death 
ither. Succession to an appoint- 
‘ned by the same principles as 
rn succession to a donee. Where 
the appointed heir his widow 
f his property on the usual life 
id the property to her daughter 
amounts to an acceleration of 
he agnatic theory cannot he 
LS to lay down that the collaterals 
ather would be entitled to ex- 
er of the adopted son. (Harries, 
hid and Abdur Rahman, JT ) 
Evr. 212 I.C. 374=16 R L. 270 
=A I.R. 1944 Lah. 90 (F.B ). 
•^Adoption — Nature and object. 
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Amongst agricultural tribes of the Punjab, 
adoption is in no sense connected with religion 
and is a purely secular arrangement resorted to 
by a sonless owner of land in order to nominate a 
person to succeed him as his heir. The object of 
such an adoption is not to secure any rt ligious 
benefit for the soul of the adopter but to obtain a 
practical and temporal benefit. Daring his life- 
time, the adopter secures the assistance of the 
appointed heir in cultivation and after his death 
the appointed heir inherits the estate of his adop- 
tive father to the exclusion of the adoptive 
father’s collaterals. The mere performance of 
certain rites relating to adoption under Hindu law 
would not convert the customary appointment of 
an heir of Hindu Jat of the Ludhiana district 
into a formal adoption under Hindu law. (Abdul 
Rashid, Ram L all and Beckett, //.) Ixder v, 
Mukhtar. I.L.R. (1945) Lah. 343=221 I.C. 
187=1946 L. (Rul.) 44=47 P.L.R. 74=A.I.R. 
1945 Lah. 17 (F.B.). 

(Punjab) — Adoption — Sister's or daugh- 
ter’s son — Tarkhans of Village Chanian, Jullunder 
District. Gurbakhsh Ram v M^nak Chand 
Q.D. 1936-40, VoL. I, Col. 3069.] 191 I.C. 
724=13 R.L. 328. 

.(Punjab) — Adoption — Succession to pro~ 

perty of appointee's natural father — Rajputs of 
Ambala District, 

In Punjab among the Rajputs of Ambala dis- 
trict a person appointed as an heir to a third per- 
son does not thereby lose his right to succeed to 
the property of his natural father. A corrollary to 
this general rule is that the appointed heir and his 
linejil descendants have no right to succeed to the 
property of the appointed heir’s natural father 
against the other sons of the natural father and 
their descendants. The appointed heir can succeed 
to the property of his natural father when the 
only other claimant is the collateral heir of the 
latter. (Abdul Rashida Beckett and Khosla, JJSj 
Rahmat^;. ZiBDAR. 221 I.C. 305=47 P.L.R. 
373=A.I.R. 1945 Lah. 229 (F.B.). 

— (Punj ab) — Alienation — Ancestral pro perty, 
— A rains of Mozang, 

The Arains of Mozang have not abandoned 
custom in matters of alienation and adopted the 
rules of personal law, and the custom of restrict- 
ed power of alienation regarding ancestral pro- 
perty still prevails amongst them. A sonless pro- 
prietor has, therefore, no power to alienate ances- 
tral property in the absence of necessity. The 
same rule prevails whether it is agricultural land 
or house and shop property situate in a town. 
{Ram Lai and Mehr Chand Mahaian, JJj) Ata 
Mohamm.adz;. Mahomed Shaft 217 I C. 17= 
17 R.L. 194=46 P.L.R. 39=A,I,R. 1944 Lah. 
121 . 

—(Punjab) — Alienation — Ancestral property 
— Restricted power regarding agricultural land — 
Presumption regarding other property. 

If custom of restricted power of alienation 
regarding ancestral property is held established 
regarding agricultural land, it would also be held 
to prevail regarding other kinds of p’-operty 
situate in town if it is ancestral, unless the con- 
trary is established. (Ram Lai and Mehr Chand 
Mahaian, JI.) Ata Mohammad v. Mahomed 
Shafi 217 I.C. 17=17 R.L. 194=46 P.L.R. 39 
=A.I.R 1944 Lah, 121. 



2011 


THE QUINQUENNIAL DIGEST, 1941 — ^945 


2012 


CUSTOM. 

'Punjab) — Alienation — Extinction of 

sendee's liue—Fropei ty if reverts to vendor's des- 

cendayis. . • • r 

The rule o£ reversion on the extinction 01 the 
line of the alienee applies only to gifts of ancestial 
land among per-ons governed by customary law. 
But neitht r under custom nor under any other 
system of law does land, which has been sold 
outright, revert to the descendants or collaterals 
of the vend' r on the line of the vendee becoming 
extinct. {T ck Cl'ond and Din Mnknnted, JJ.) 
Tawala SiNOH lAorMSH Singh. 195 I.C. 244 
=:14 R.L. 49=^‘43 P.L.R. 41=:A.I.R. 1941 Lah. 
144. 

(Punjab)— Alienation — Necessity—^ Need 

for prooj — Antecedent creditor being alienee — 
Mortgage and sale.^ . . t j 

In a suit by a reversioner to have it oeclarea 
that an alienation of land is invalid as against his 
reversionary rights, on the ground that it was not 
for a necessary purpose, whtn the alienee is him- 
self the antecedent creditor in respect of any 
particular i’tmof consideration it is not necessary 
for him to prove that the otigmal dtbi was incur- 
red for a necessary purpose under custc mary law 
and it is sufficient for him to prove that the debt 
is a just anucedent debt. So long as the previous 
debt due to the alienee formir g a part of the con- 
sideration for the alienation in his favour is a 
just debt, it can make no difference at all to 
the validity of the alitnation '\\hether the transac- 
tion is one of sale or mortgage. (Abdur Ealman, 
Mehr Chand and Achhru Ram, JJ ) Karnail 
S iNGH t/. NAiTNrHAL Singh. I.L.R. (1945) Lah. 
434=221 I.C. 477=47 P.L.R. 164=A.I..R. 1945 
Lah. 188 (F.B.). 

('Pnni 2 Lb)'-Ahenaiion--Resiricted powers 

-Scope — Fresnmption---Onus* 

In the case ot an alienation by a member of a 
recognised agricultural tribe, whose pov\er of dis- 
posi lion is generally restricted, the presumption 
of restriction continues tven in re^^pect of urban 
immovafle property. 'Din Mahomed, Abdur 
Rahman and Marten^ JJ) Inpak Pal SiN(^ jy. 
Bahi?i Has Sohan I AL. 209 I.C. 257 = 16 R.L. 
108=45 P.L.R. 345=A.I.R. 1943 Lah. 281 

(F.B.). . „ ^ o 

{'PvLnjah)—Alienafton — Powers of-- oay- 

mds of Gurdaspur District. 

The Sayyads of Gurdaspur District are gover- 
ned by what is called the usual customary law in 
the matter of alienations and ancestral immovable 
property cannot be abenated by the holders 
without necessity. {Dalip Singh and 5a/e, //d 
Ghulam Rasul v. Kafil Ahmad Shah. 193 I.C. 
4^9=13 RX. 460=43 P.L.R. 91=A I.R, 1941 

,1 jah) —A Henaiion^Sayyads — Wid ow— 

Restricted powers of. 

Widows among Sayyads do not enjoy an un- 
fettered right of alienation of husband’s property. 
(Bhide and Din Mohammad ^ JJ.) Khadam 
Hussain z\ IVTohammao Hu.ssain. I L R. (1941) 
Lah 872=195 I.C. 873=14 R.L. 106=A.I.R. 
1941 Lah 73. 

(Punjab )— — Right to challenge 

— Remote reversioner. 

It is well settled that in the case of an alienation 
by a widovv' anv reversioner, however remote, can 
challenge it. (Bhide and Din Mohammad, IJ ) 
Khadam Hussain v, Mohammad Hussain. I.L, 


CUSTOM. 

R. (1941) Lah. 872=195 I.C. 873=14 RL 
=AJ.R. 1941 Lah 73. 


('PuTiiah)—AUenationSmt to chalUr\gtU 
remote reversioner— Discretion oj Conti to q//oJ 
It is a matter of judicial discretion, as to 
whether a remoter reversioner should be allowed 
to sue in the presence of a nearf-r reversirner to 
set aside an al enation. (Tek Chand and Dalik 
Singh, JJ.) Jan AIobammad v. IdCHAMWAn 
Khan. 196 I.C. 130=14 R.L. 132=A I R 194 
Lah. 169. ’ ^ 

(Punjab) — Alienation — Setting aside-.. 

Conversion of sale into mortgage — Criteria. 

In Older to determine whether a .^ale should be 
set aside or roi veritd into a mortgage, the true 
question which falls to be answered is whether 
ttie sale itself was one which was justified by 
legal necessity and not the mere prot onion that 
the amount found to be for necessity bears to 
the total consideration for wh ch the sale was 
effected. Mnnir J.) Samund Siugh 

V Rakha Nam. 204 I.C. 464=15 R.L. 262=44 
P.L.R. 518=AI.R. 1943 Lah. 22. 

(Punjab) — Alienation— Widow— Alien- 

lion for husband's debts — Necessity — Income of 
e.^tote — if relevant consideiaiion. 

1 he power of alienation of a widow governed 
by custom is less than that of a widow under tbe 
Hindu Law, and the income of the estate left by 
her husband is a relevant consideration for deter- 
n inirg whether an alienation made by her of 
that estate for debts incurre d by her husbard is 
or is not for necessity. (Dalip Singh and Sale, 
JJ.) GhulaM Qadir r, Alaf Din. I.L.R. '1943) 
Lah. 406=201 I.C. 511=15 R.L. 67=44 P.L.R 
274=A.1.R. 1942 Lah. 200. 

CPunjah)— Alienation — Widow— Assent of 

next reversioner— Eff ect — Remote reversionet^s 
right to contest. 

A remote reversioner has no right to contest 
an alienation of non-ancestral properly by way 
of gift made by a widow wdth the assent of the 
next rever‘;icner. (Beckett, J.) Sufparw Mr. 

I ABO 194 I.C. 310=13 R.L. 530=42 P.L.R 
819=A.I.R. 1941 Lah. 43. 

(Punjab) — Alienation— W id ow-^N oike^ of 

necessity to reversioners— 1 J ohligatory’-Riv^a- 
t- f am oj Mianwali District. 

It is not obligatory on a widow to give notice 
of her necessity to the reversioners before mort* 
gaging the properties, and failure^ to give sudi 
notice does not render the alienation ipso jack 
invalid. 'Tekchand, J.) MAHoMF.n 
Khana, I.L.R. (1942) Lah- 275=196 LC. W 
=14 R.L. 153=43 P.L.R. 429=A.I.R. 1941 
Lah. 310. 

(Punjab) — Alienation — Widow— Pewm 

of. T'Ra Singh v. Suraj Kaur. Q-b' 

lo.’e-MO Voi. I.Coi., .''C84.1 I.L.R. (194111* 
546=191 I.C. 422=13 R.L. 294=44 P.L.B. 
192. . ( 

. (Punjab) — Alienation— Widow— SujtW 

some reversioners challenging alienation^ Other 
reversioners impleaded as defendants— 
mise decree — Alienee surrendering 
possession to plaintiffs on cash payment— 
of defendant reversioners to share in Jbeneaf o 
decree. Jalal Din x/. Nawab. Q-U;, 
'40,Vot. T, Cot. 33^8.] 193 I.C. 186=1^^ 
437=A.I.R. 1941 Lah. 55. 
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— (Funiah)-— Ancestral land^Inference from 
name in pedtgi ee— Propriety . 

Ir is settled law ini-unjab that mere tnentiGn 
of the name of a person in the pedigree table as 
the cotnn on ancestor is no proof of the fact 
that every piece of land held by his descendants 
(howsoever low) was originally held ty and 
descended frt m him in succession from gereia 
tion to geieration. (M.R, Jayokar) Slthani 

Nawab. 68 I.A. 1=I.L.R. (1941) Lah. 154= 
43 BomX.E. 432=1941 O.A. 347=1941 A.W, 
R. <Rev.) 314=193 IX. 436=1941 OX.R. 343 
=7B.R. 665=43 P.L.R. 318=13 B.PX. 154= 
lX.R. (1941) Kar. (P.C.) 22=1941 AX J. 530 
=A.I.R. 1941 P.C. 21 (PX )., 

— ~ — (Punjab) — Ancestral property — Test — 
Presumptuai— Foundation of village by corr.mcii 
ancestor. Ghulam Ghaus t, jMaianc Khan. 
[SeeQ.D. 1936-’40, VoL. I, Col. 5U8.] ISI.IX. 
892=13 R.L. 356. 

(Punjab) — Applicability — Brahmans — PrC' 

sumption— Brahmans of Batura ziltage in Tah- 
sil oj Phtllour^ 

In the case of high caste Hindus — and the 
Brahmans occupy the topmost place in the H»ndu 
social hierarchy — where nothing else is known, 
the presumption is that they are governed by 
their own personal law and not by custom This 
presumption is, however, rebuttable and may be 
rebutted by proof to the contrary. Where the 
Brahmans of a certain village weie its origir al 
founders and they still form a compact section 
of the village community, depend for their liveli- 
hopd almost exclusively on agriculture and do 
not carr> on any trade, business or priestly func- 
tions or take to service, and further they follow 
the same customs as are followed by the agri- 
cultural tribes of the province, these facts are 
sufficient to dislodge the initial presumption in 
favour of the application of personal law to 
them and to shift the onus of proving that they 
are not governed by custom on the party which 
rebes on personal law. Where the Brahmans are 
governed by the general agricultural custom of 
the province, the burden of proving that in 
matters of alienation they are not governed by 
the general custom rests on the party who asserts 
it. The Brahmans of village Batura in the 
Tahsil ofPhillaurin Jullundur district do not 
follow their personal law in matters of alienation 
but the general agricultural custom of the pro- 
vince according to which ancestral property 
cannot be alienated except for necessity or with 
the consent of the descendants of the alienor. 
{Mahomefi Munir, /.) SaMund Sinc.h v. Hakha 
Ram. 204 I.C. 464=15 R.L. 262=44 P.L.R. 
518=A.I.R. 1943 Lah. 22. 

- . .. (Punjab) — Applicability — Mahomedan 
Qureshi family residing in Gujrat Town. Shart- 
TA Begam V, Court Of Wards \See Q D. 1936- *40, 
VoL T. roL. 33^8.] I.L.R. (1941) Lah. 843=191 
I.C. 676=13 R.L. 343. 

(Punjab) Applicability — Proof — In- 
stances j^howit g exclusion of female heirs — ^Valup 
of. Sharifa Begam v. Court of Wards. \See 

g D. I 036 .MO VoL. I, Col. 3349.] I.L.R. (1941) 
ah. 843=191 I.C. 676=13 R.L. 343. 

( Pun Jab) —A ppUcabiHiy — Snrsut B rahmins 

of mauza Ja^idola, Tahsil Thanesar, District Kar» 
law or pustom applicable* 


CUSTOM. 

In the case of Sarsut Brahmins of mauza Jan* 
dola, Tahsil Thanesar, District Kama! ihe initial' 
presumption is that they are governed by Hindu 
law. The mere fact that they owned one half 
of the village raises no piesumption that they 
have given up Hindu law and adopted the cu'^tom 
of agricultural tribes in all matters. Chand 

and Beckett, JJ.) B‘R Bhan v Jacannaih. I, 
L.R. (1941) Lah. 628=193 IX. 522=13 RX. 
462=44 P.L.R. 123=A.I.R. 1941 Lab. 25. 

(Punjab) — Custo7nafy law — English' 
manuals relating to disB it t and vernacular riuapi^ 
am — Preference. 

Per Beckett, /.—The English manuals of 
customary law should be preferred to the verna- 
culcT liwaj-i'am only in case of conflict between 
the English manual and the vernacular riwaj-i-am. 
Tt e existence or ( therwKe of a custom is a 
question of fact. (Abdul Rashid, Ram Lall and' 
Beckett, JJ) Indf.r v. Mukhtar I.L.R, 
(1945) Lah. 343=221 IX 187=1946 Lah. 
(Rub) 44=47 P.L R. 74=A.I.R. 1945 Lah. 17 
(F.B.). 

— ' (Punjab) — Gi/t — Reversion— Death of 
donee leaving no descendants— Ancestral property^, 
tp revests to doctor before death of donee's widow* 

Under the Punjab Customaiy Law, gified 
ancestral property does not revert to the donor’s 
line on the death of the denee leaving no descen* 
darts, male or f«male, so Ic.ng as the donee's 
widow' is alive. Only on the death of the widow 
the ancestral properly goes lack to the rever* 
sioiers of the donor. Incase there are male or 
female descendants of the donee, the ancestral- 
property goes back to the doror's I’.ne on the 
extinction of those lires. (Mthr Chand Mahajan^ 
J) Mst. CHAwr.Fi I t/. bAM Saran. 46 P.L.R. 
204=A I.R. 1944 Lah. 353 (1). 

—• — (Punjab) — Lanef/urd and tenant — Chil trees 
on occupancy tenancy— Right of tenant to extract 
resin — H oshiarp itr District. 

In the Hoi-iiiarpur District, an occupancy 
tenant has no right to cut the chil trees standing, 
on his tenar cy or to extract resin therefrt m. As- 
resin is coniamed in the wood of the tree it is 
reasonable that the right to the resin in the tim- 
ber should accrue fo the persons entitled to the 
timber itself, that is to say, to the proprietors of 
the land rather than to the occupancy tenants. 
(Mitchell, P.C.) Harsaran V. Devi Saran. 20* 
Lah.L.T. 61. 

(Punjab) — Migration of family — Not 

evidence of abandonment of custom and adoption, 
of personal law. 

The mere fact that a person governed by 
custom migrates to a town or temporarily ceases- 
to cultivate land would not be enough to justify 
the conclusion that he has abandoned customary 
law altogether. Custom unlike a cloak cannot be 
cast off at one’s mere volition. Mere occupation, 
of the parties concerned is not to be taken as a 
conclusive factor in determining whether the 
parties were governed hv their personal law or 
customary law, (Harries, CJ. and Din Mokam’^ 
mad, /,) Mohd. Yusuf v. Mohd. Abouli ah, 
216 I.C. 24=17 RX. 156=A.I.R. 1944 Lah. 
117. 

(Punjab) — Personal law — Applicability— 

Limits. 

If there is no custom dealing with the preciser 
facts of a case, the Court must look to the per- 
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sonal law oC the parties to fill up the gap which 
is not filled by any custom, and on:e that gap is 
tilled, then only custom w itch miy be applicable 
must be applied. If, therefore, there is no custom 
■ dealing with the devolutioi of pr jperty under 
.particular circumstances the rule of personal law 
can only be applied to ascertain the nearest heir, 
and once that heir is ascertained, the rule of 
.custom will govern the further deyobtrlon of the j 
properly. {Harries, CJ. and Din Mthanmid, 

JA KEHAR SiNTGH V. \TTAR Sc^OH. 219 I,C. 

130=18 R.L. 42=46 P.L.R. 287=A..I.R. 1944 
Lab. 442. 

'Recitals in manual of customary 

laiv — Onia is on person who chillenges its 
correctness. 

If any party urged to the contrary the onus 
shifts on to that party to establish that what has 
been recited in the m mual of customary law is 
incorrect. {Harries, CJ, and Din M )h immad, 

J,) \l0HD. YaSQF V. Mokd. \boulcah. 216 
I.C. 24=17 R.L. 156=A.I.R. I9l4 Lah. 117. 

—(Punjab) Riwaji-i-am — Applicabilitv. 

Gur Bakhsh Ram v, xMa>tak Chajtp. [See Q. 

D, 19^6 ’40, VoL. i, Col. 3099.] 191 I.C. 724=13 
R L. 328. 

- - "—^Punjab) — Riwaj-i-am — Applicability — 

Self •acquired property — Riwaj-i-am of Ludhiana 
District, 

Manuals of Customary law should be taken^ to 
relate to ancestral property only unless there is a 
clear indication in them to show that they do 
contemplate self-acquired property as well. 

Question 43 of the Customary law {Rmaf-Lam) 

.of the Ludhiana District relates to ancestral 
property only and can in no circumstances be so 
mterpreted as to cover self-.icq aired property as 
well. {Din M thammad, Abdur Rahman and 
Marten, JJ.) Air. Hurmate Uoshiaru. 211 
I.C. 446=16 R L. 218=46 P.L.R. 17=A.I.R. 

1944 Lah. 21 (F.B.). 

■ " ■ ■ (Punjab) — RiwajH-am— in-Pre- 

. sumption — Rebuttal — Compiler's remarks — If 
. sufficient. 

Whatever weight may be attached to the cora- 
;piler’s remarks, they are not sufficient to rebut 
the presumption arising from the entries record- 
ed in the rmajii-am, especially when they are 
-.in accord with the earlier riwajA-am, A depar- 
ture from the old Customary law may be 
•discredited if the compiler thinks that the change 
was being introduced for a set purpose, but if the 
replies are in consonance with what had been the 
-custom from time immemorial, the compiler's 
personal opinion that the rules were not being 
rigidly observed in practice will neither discredit 
the replies given nor lighten the burden on those 
v^hb required by the law to rebut the entries 
made in the Manual of Customary Law. A 
custom to be valid must be ancient, certain and 
invariable, and if a few violations are made, the 
violations themselves will not take the place of 
custom, if for no other reason because of their 
newness alone. {Bhide and Din Mohammad, 

//.) Kha^'AM HuSSAtfT V. VTOHAM.Vf AD HUSATN. 

I.LR. (1941) Lah 872=195 I.C. 873=14 R.L. 
106=A.IR. 1941 Lah. 73. 

; -(Punjab) -- Riwaj-i-am — Presumptions 
raised by-r/udicial decisionS’—Eff^ct and value 

jpf. 




A judicial decision though of comparatively 
recent date, may contain, on its records, evideaee 
of specific instances, which are of sufficient 
antiquity to be of value in rebattingthe presumo, 
tian raised by a riwaj-i-am. In -uch a case, the 
Vdlue o£ the decision arises from the fact not 
that it is relevant under Ss. 13 and 42 of the 
Evidence Act as forming m itself a * transaction 
by which the custom in question was recognised 
etc.,' but that it contains, on its records, anum« 
ber of specific insrances relating to the relevant 
custom. To ignore such judicial decisions mere- 
ly on the basis of the riwij-i-am would add 
greatly to the perplex^ities and difficulties of 
proving a cu‘;toin. {M. R. Jayakar,) SUBHAm 

Naw\b, 68 I.A. 1=I.L.R. (1941) Lah. 154 
=193 I.C. 436=1941 O.L.R 343=7 B.R 655 
=43 P.L.R. 3 18=13 R.P.C. 154=I.L.R. (1941) 
Kar. (P.C.) 22=1941 A L. J. 530=43 Bora L 
R, 432=1941 O.A. 347=1941 A.W.R. (Rev) 
314=A.I.R. 1941 P.C. 21 (P.C.). 


(Punjab)— Riwaj-i-am — Value of -Entry 

recording contradictory answers, 

A riwajA-am which contains contradictory 
answers to the same question cannot be depend- 
ed upon and can carry no presumption of truth. 
{Harries, CJ. and Mehrchand Mahajan, J.) Rah- 
MAT Al.I V. MUBARAfC ^Lt. 222 I.C. 45=47 P. 
L.R. 83=A.I.R. 1945 Lah. 199. 

(Punjab) — Shamilat— PartiHon-^Porim 

in possession of one of co- sharers becoming valu- 
able as building site— Unearned increment— If 
accrues to all, 

if a portion of Shamilat land in possession of 
one of the co-sharers becomes valuable by reason 
of its suitability as a building site and nearness to 
a big factory, the unearned increment should not 
accrue to that co-sharer alone but to all the co- 
sharers. If the co-sharers are so numerous that 
the share of each in it is too small, the site should 
be excluded from partition, leaving the co-sharer 
in possession as owner of his own undiviled 
share and tenant-at-wiil of the rest on behalf of 
the proprietary body. As regards this remainder, 
he should pay the customary rent to his co- 
sharers, and provided he fulfils these conditions 
he should not be disturbed until the time comes 
when the property is to be sold. The proceeds of 
such sale should then be divided among the pro- 
prietary body. {Garbett, F. C.) Roshan Din 
V. Mahbub Ali Khan. 20 Lah. L.T. 21. 

.(Punjab) — Succession — Adopted^ son— 

Right to succeed to natural father — Shaikhs in 
Jullundar district. 

An adopted son amongst the tribe of Sheikhs 
in the Jullundar district, is not entitled to succeed 
to the estate of his natural father along with his 
brothers. {Harries, C.J and Mehrchand Maha- 
jah, J) Rahmat Alt v, Mubarak Alt. 222 
I.C 46=47 P L R. 83=A.I.R. 1945 Lah. 199. 

(Punjab) —Succession — Cognates. Tara 

Singh v, Surat Kaur. {See Q. O. 1936-'40, 
VoL. I, Col. 3105.1 I.L.R. (1941) Lah. 546= 
191 I.C. 422=13 R.L. 294=44 P.L.R. 192. 

— ; — (Punjab) ~ Succession — Collaterals — 
Right of representation — Khatris of Rawalpitidj. 
Diwan Chand V, Belt Ram, [See 0. D. 

VoL. I, Col. 3106.] I.L.R (1941) Lah. 620. ■ 
(Punjab) — Succession— CoUaterois--Right 


of representation— Bathers of Kama! Distriel 
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Though the strict Mitakshara rule of represen- 
tation in matters of succession is not followed 
.among high caste Hindu tribes of the districts of 
the Rohtak, Karnal and Gurgaon, where a nephew 
succeeds along with the uncle to the property of 
-the deceased such right exists among the barbers 
of Karnal District, {Tek Chand, J.') Mangta ty- 
Mangat. 198 I C. 599=14 R L. 347=43 P L.R. 
687=A I R. 1942 Lah. 27. 


(Punjab) — Succession — Collaterals — 

Widow's succession — If as representative of her 
husband. 

When the widow of a collateral is allowed by 
custom to succeed, she is to be treated as having 
done so as a representative of her husband when 
the next heir after her death has to be traced. 
f^Abdul Rashid, Ahdur Rahman and Khosla, JJ.) 
Chiragtj DiN-sy. Ujjagar Singh. 47 P.L.R. 344 
=A.I.R. 1946 Lah. 16 (F.B.). 

(Punjab) — Succession — Daughters and 

grand-daughters versus collaterals — Kharal tribe 
•of Montgomery District. 

Under the customary law governing the kharal 
-tribe of the Montgomery District, daughters and 
grand-daughters are preferred to coLaterals in 
the matter of succession to non-ancestral pro- 
•perty. {Tek Chand and Din Mahomed, JJ ) 
Sanata ?>ahib Bibi, I. L.R. (1941) Lah. 692 
=193 I.C. 404=13 R.L. 458=43 P.L.R. 7=A.I. 
R. 1941 Lah. 94. 

(Pun j ab ) — Succession— Daughters — Arains 

^of Shahara tahsil. 

According to the custom followed by the 
Arains of the village Moran wala in tahsil Sha- 
•harainthe district of Sheikhupura. daughters 
succeed to the ancestral property of their father 
in preference to his brother's sons. (Mahomed 
Munir, J.) Hussain Bibi v. Hassan Din. 209 
J.C. 454=16 R.L. 131=45 P.L.R. 185=A.I.R. 
1943 Lah. 154. 


(Punjab) — Succession — Daughters—- Bilo- 

^ches of Bughlani sub-‘Seciidn of Nutkani tribe on 
Sanghar tahsil, Dera Ghazi Khan District. ^ - 

Among Biloches of the Bughlani sub-section of 
‘the Nutkani tribe, resident of mauza Bughlani in 
Eanghar tehsil, of Dera Ghazi Khan district 
daughters succeed along with brothers to their 
father’s property in accordance with Mahomedan 
law. They are not governed by custom. (Tek 
[ Chand and Beckett, JJ) Allah Diwaya v. 
CBakht Waddi. I.L.R. (1942) Lah. 268=202 I. 
C. 133=15 R.L. 107=44 P.L.R. 460=A.I.R. 
1942 Lah. 207. 

- — —(Punjab) — Succession — Daughter's 
daughter— Daughter succeeding to father's estate 
^xcludUg collaterals— Right of her daughter to 
•succeed her. 

Although a life-estate holder cannot ordinarily 
•form a fresh stock of descent and a daughter’s 
■daughter is not as such an heir to her maternal 
-grandfather and cannot succeed to him either 
under the customary law or the Hindu Jaw, when 
a daughter has once succeeded to the estate of 
her father after excluding his collaterals, her 
‘daughters should as her lineal descendants be held 
entitled to succeed for their lives in preference to 
‘^U"Ch collaterals after her death. (Harries, C.J. 
-and Abdur Rahman, T.) MohiNdar Kaur 
‘"SlNGH. 211 I.C 627=16 R.L. 233—45 P .L.R, 
:311=A.I.R. 1943 Lah. 308. - . ^ 
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(Vnn]^lD)— Succession— Daughters versus 

collaterals — Bajwa Jats of Sialkot District. 

According to the custom governing Bdjwa Jats 
of the Sialkot District, daughters are eniitled to 
succeed to non-ancestral property of a sonless 
proprietor in preference to his collaterals. (Dalip 
"iingh and B hide, JJ.) Kami z/. Gian Singh I 
L.R. (1943; Lah 66=43 P.L.R. 665=198 I c’ 
708=14 R.L 350=A.I.R. 1942 Lah. 31. * 

(Punjab) — Succession — Daughters versus 

collaterals — Bajwa Jats of Sialkot District . i 

Daughters have a preferential right to succeed 
to the non-ancestral property as against collate- 
rals of the^ tenth’ degree according to eastern 
among Bajwa Jats of Sialkot District. (Tek 
Chand and Din Mohammad, J 1 .) KaRam Dad v. 
Mohammad Bibi. I.L.R. (1942) Lah. 59=198 
I.C. 340=14 R.L 324 = 43" P.L.R. 737=A I R 
1942 Lah. 1 (F.B.). ‘ 

tPunjab)— • Succession — Daughters v. 

Collaterals — Gujjars of Shakargarh Tehsil of 
District Gurdaspur. Labh v. Fateh Bibi, \See 
Q.D. lQ36-’40. VoL. F, Col, 3107.] I.L.R. (1941) 
Lah. 64=191 I.C. 152=13 R.L 262 


(Punjab) — Succession— Daughters versus 

Collaterals— Hundal Jats of Amritsar. 

Among Hundal jats of the Amritsar district, a 
daughter has a right to succeed to the self-acqui- 
red property of her father in preference to his 
collaterals. . (Dalip Singh.and Din Mahomed, JJi) 
Iawau V. Lal Singh. I L.R "](1943) Lah. 135,=;= 
*201 I C 675=15 R.L. 74=44 P.L.R. 150=A,1. 
R. 1942 Lah. 164 (2). ■ 

(Punjab) — Succession — Non-ancestral pro- 
perty — Exclusion oj daughters — Onus. 

Where the property i- non-ancestral, the initial 
onus lay on the collateral plaintiffs to prove that 
the general custom in favour of the daughters’ 
succession had been varied by a special custom 
enabling the coHateraL to exclude the daughters. 
[On the evidence the collaterals had not succeeded 
in discharging that onus.] (M. R. Jayakar.) 
Subhani V. Nawae. 68 LA. 1=I.L.R. (1941) 
Lah. 154=43 Bom L R. 432=1941 O A. 347= 
1941 AW R. (Rev.) 314=193 1.0.-436=1941 
O.L R 348=7 B.R. 665=43 P.L.R. 318=13 !R. 
P:C. 154=1 LR. (1941) Kar. iP.C.) 22=1941 
A.L J. 530=A.I.R. 1941 P.C. 21 (P.C.). 

— (Punjab )— — Sayyads of Jhang 

District — Rights of unmarried sisters and 
daughters. ^ 

According to the custom in Jhang District sister 
and daughter if ui married are bracketed with 
widows and the mother of the decea.'^ed. When 
a- daughter marries she may or may not ac^ujre 
another interest; this will depend on whether 
there are then collateral male agnates within fiv,e 
degrees; whether her husband is from outside or 
inside the family ; whether she has sisters married 
outside or inside the family. If she does acquiije 
an interest as a married woman she takes it as 
full owner. But until she marries she has on.ly 
that right as owner which is given to the unma;-- 
ried woman as suitable to her unmarried ; condi- 
tion — an interest which comes to its ordinary and 
natural terminadon when she marries, and which 
does not extend in any case beyond her life. The 
suggestion that the unmarried^ daughter or. sister 
takes'an absolute, or heritable interest ^ipon which 
her marriage works a forfeiture must he; rejected. 
As .compared ‘with the rijgbt taken by. her married 
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sisters— which is described as the right of a full 
owner and as including full powers of alienation 
— the unmarried daughter is given a right more 
suitable to the general situation of an unmarried 
woman — a prior right extending to the whole 
estate; a right by which while she remains un- 
married she is the owner but a “limited owner.*’ 
(Sir George Rankin.) Saleh Mahomed Shah 
V. Zawak Hussain Shah. 71 I. A. 14=212 I.C. 
117=16 R.P.C. 191=10 B R. 491=1 L.R (1944) 
Kar. (P.C.) 66=A.I.R. 1944 P.C. 18 (P.C.). 

— » (Punjab) — Succession^ Sayyads of Jhang 
District — -Sister's preference^ Conditions, 

The riwaj-i am of Jhang District at question 39 
states that daughters and sisters married to male 
collateral kindred within five or six degrees have 
preference to those married to remote male col- 
lateral relatives or strangers. To question 73 the 
like proposition is affirmed as regards the sons of 
daughters; this answer contemplales that the 
sons of a daughter married in a different caste 
can succeed if there are no collaterals within the 
sixth degreee. The word “collaterals” in ques- 
tion 79 is not to be taken as meaning “collaterals 
however remote” but is to be taken with the previ- 
ous answers, including the answer to question 39. 
where it is expressly stated that sisters are not 
preferred unless they have married a collateral 
within the fifth or sixth degree. (Sir George 
Rankin,) Saleh Mahomed Shah v. Zawar 
Hussain Shah. 71 I. A 14=212 I.C. 117=16 
R.P.C. 191=10 B.R. 491=LL.R. (1944) Kar. 
CP.C.) 66=A.I.R. 1944 P.C. 18 (P.C.). 

(Punjab) — Succession — Self -acquired pro- 
perty — Daughters v. Collaterals— Onus — Entries 
in Kiwaj-i-am— Fa/zfff of — Correct method of 
approach. 

In the case of contests between daughters and 
collaterals regarding inheritance to self-acquired 
or non-ancestral property, the initial onus should 
be laid on the collaterals to prove that they have 
a right to inherit it as against the daughters, and 
they should be given an opportunity to discharge 
that onus, ^ If the collaterals produce an entry in 
the Riwaj-i-am of the district stating a special 
custom in their favour, and if the Riwaj-i-am 
produced is a reliable, and trustworthy document 
and has been carefully prepared, and does not 
contain, within its own four corners contradictory 
statements of custom and in the opinion of the 
settlement officer is not a record of the wishes of 
the persons appearing before him as to what the 
custom shouln be, the Riwaj-i-am would be a 
presumptive piece of evidence in proof of the 
special custom set up which, if left unrebutted by 
tbe daughters, would lead to a result favourable 
to the collaterals. If, on the other hand, the 
Rivadj-i-am is not a document of the kind indica- 
ted above, then such a Riwaj-i-am would have no 
value at all as a presumptive piece of evidence. 
A reliable and trustworthy Riwaj-i-am reciting a 
special custom against the rights of daughters 
would, however, only furnish a weak presumptive 
evidence to the collaterals. A few clear instances 
of the custom against the statement recorded in 
the Riwai-i-am would be sufficient to rebut the 
presumption, and to shift back the onus to the 
place where it was originally laid. After the 
initial onus stage, the Court should judge the case 
(1)7 taking into consideration the Riwaj-i-am, and 
ah bther materials placed on the record in proof 


of the custom alleged or against it, and giving the 
Riwaj-i-am its full value considering the circums- 
tances of each case the Court should come to the 
conclusion whether the initial onus has really 
been discharged. (Harries, CJ. and Mehr Chand 
Mahaian, J.) Qamar-ud-din v. Msr. Fateh 
Bang. IX.R. (1945) Lah. 110=214 I C. 34=:;1 t 
R L. 63=46 P.L.R. 9= A I.R. 1944 Lah. 72. 

(Punjab) — Succession— Sisters, married— 

Sayyads ot Jhang District. Zawar Hussais: 
Shah v. Saleh Mahomed Shah. [See Q D 
1936- ’40. VoL. I, Col. 3349.] 192 I.C. 739=li 
RX. 408 


(Punjab)— Succession— Sisters, unmarri- 
ed — Alienation— Powers of — Sayyads of Jhang 
District. Zawar Hussain Shah v. Saleh 
Mahomed Shah. [See Q. D., 1936- '40, Vol. I 
Col. 3349.] 192 I.C. 739=13 R.L. 408. 
CUTCHI MEMONS ACT (X OF 1938)^ 
S. 3 — Applicability — Wills made before Act— If 
saved. 

The Cutchi Memons Act of 1938 applies not 
only to wills made after the passing of the Act. 
but also to wills made before it was passed. A 
will speaks only from the death of the testator 
and a will made in 1933 by a Cutchi Memon who 
died in 1941. is not saved. The right which is. 
intended to be saved by S. 3 of the Act is a right 
acquired before the passing of the Act. After 
the passing of the Act, the will of every Cutchi 
Memon has to be construed and looked at from 
the point of view of Mahomedan law. (Chagh,. 
/.) Bayabai V. Bayabai. I.L.R. (1942) Bomi. 
847=15 R.B. 256=203 I.C. 581=44 Bom. L.R.. 
792=AJ R. 1942 Bom. 328 (2). 

DAMAGES. 

See (i) Contract Act, Chapter VI. 

(it) Tort — Damages. 

Divorce proceedings. See Divorce Act, S. 34L 

47 C.W.N. 251. 


Measure — Breach of contract — Crucial date. ■ 

In the case of a breach of contract, where the 
option as regards time lies with the purchaser and the- 
goods are ready for delivery, the vendpr’s damages, 
should be based primarily on the market price pre- 
vailing at the date when the contract was repudiated. 
Where the contract is kept alive by the other party 
and the repudiation is not acted on, it is the agreed 
date of delivery of the goods according to the contract 
which will govern the measure of damages, {Dighy, J.)‘ 
Seth Roda v. Abdul Gafoor. I.L.R. (1943)* 
Nag. 772=207 I.C. 167=16 R.N. 22=1943 N, 
L.J 125=A.I.R. 1943 Nag. 210. 

Measure of— -Conversion — Failure to deliver goods- 


sold. 

In cases where conversion has occurred, the profits 
obtained by conversion is usually held to be the best 
evidence of the measure of damage ; but the measure 
of damage will still be the loss sustained by not having' 
the property delivered at the price agreed on. A 
party cannot recover greater damages than that to- 
which he would be entitled by merely changing the 
form of action. (Digby, 7.) Hazarimal v. Champa- 
LAL. I.L.R. (1933) Nag. 272=207 I.C. 145= 
16 R.N. 19=1943 N.L.J, 86=A.I.R. 1943 
Nag. 141. 

Measure of— Sale deed — Covenant for quiet 

enjoyment — ^Breach — Measure of damages— Sale prior 
or market value of properties. See Limitation Act*. 
Art* 1 16, (1942) 2 M.LJ, 617* . 
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DAMDUPAT. DEBTOR AND CREDITOR* 


See Bengal Money Lenpers’ Act, S. 31 (a) 

and (b). 

DANGEOUS drugs act CII of 1930). Ss. 

13 (a) and 32 — Scope — Charge of importing opium 
contrary to Act — Burden of proof — Accused found in 
possession of opium — No evidence of import from 
elsewhere — Offence — Conviction — Sustainability — 
Presumption of import — If justified. Raghubar 
Dayal Missirz;. Emperor. [Q.D., 1936-40, Vol. I, 
Col. 3349.] 191 I.C. 431=13 R.P. 346=7 B. 

R. 197=42 Cr.L.J. 189=1941 P.W.N. 239=A. 
I.R. 1941 Pat. 177. 

S 14 (a) — Selling of cocaine — Sentence. 

Selling of cocaine is the most objectionable form of 
disposing of dangerous drugs made punishable by 

S. 14 (a) of the Dangerous Drugs Act. As persons 
who take cocaine very rapidly become drug addicts 
and their reclamation becomes impossible, the more j 
rapidly such a practice is stamped out the better 
it will prove for the people. The sentence of two 
months’ rigorous imprisonment awarded by the trial 
Court was enhanced to two years’ rigorous imprison- 
ment in revision, (Davies.) Zahoor Ali, In re. 
1941 A.M.LJ. 12. 

DEBTOR AND CREDITOR— of \ 

payment — Mortgage bond — Stipulation that no payment to ' 
be accepted unless made under registered receipt or endorsed | 
on back of bond — Right of creditor — Mortgagee appro- j 
priating towards debt payment in unregistered receipt though j 
not endorsed on bond — Duty to give credit to such payment. 

Where there is a stipulation in a mortgage bond 
that no payment shall be accepted unless it is made 
by a registered receipt or unless it is endorsed on the 
back of the bond, it is of course open to the mortgagee 
to refuse to appropriate towards the mortgage debt 
any payment made by the debtor not under a regis- 
tered receipt and not endorsed on the bond : such a 
stipulation can, however, be waived, and must be 
held to be waived when the mortgagee appropriates 
a payment as a part satisfaction of the mortgage debt. 

A receipt so appropriating the payment must be 
accepted and the mortgagee must give credit to the 
same. {ManoharLaU,J.) GopaljeeJhaz;. Upendra 
Narain Jha. 202 I.C. 495=15 R.P. 122=9 B. 
R. 8=23 Pat. L.T 384=A.I.R. 1942 Pat. 408. 

Merger— Creditor succeeding to estate of debtor — 

Efect — Claim by other creditors — Right of retainer of heir 
— Principle — Applicability to Hindu Law — Widow obtaining 
decree against brother — Death of latter and widow becoming 
heir — Right to claim rateable distribution as against another 
creditor. 

Where a Hindu heir to whom the deceased was 
indebted succeeds to his property, only the net balance 
after the deduction of such a debt is taken by the 
heir. This principle of retainer is not a peculiarity 
of English law. It is founded on a general principle 
of jurisprudence, namely, where it is the same hand 
that has to receive and pay, he cannot sue himself, 
and the law must infer satisfaction of the debt on the 
ground that the debt must be deemed to have been 
paid from and out of the assets in the hands of the 
representative whether he be the executor or heir. 
The fact that he is a limited owner, such as a Hindu 
widow would not mike any difference in the appli- 
cation of the principle. There is no reason why it 
should not be applied to the case of property vesting 
in an heir. So much of the property as is available 
in his hands must be deemed to have been appro- 
priated and only the net balance of the estate must 
be deemed to have vested in him. So that if any other 
creditor brings a claim for his debt he would be 
entitled to assert the right of retainer and plead that 


the creditor can only claim payment from and out 
of the balance of the assets in his hands after deduction 
of his debt. There is nothing in the Hindu Law 
which precludes the application of this principle. 
The appellant, a Hindu widow, obtained a decree 
against R, her brother. She had obtained attach- 
ment of his property, before judgment and had also 
applied fer execution. R died and subsequently 
the respondent obtained a decree against the appellant 
as the legal representative of R in respect of a debt 
due by him, the appellant having succeeded to the 
property of R. Respondent attached property 
in execution of his decree and had it put up for sale. 
Appellant applied for rateable distribution out of 
i the sale proceeds under S. 73 of the C. P, Code, 

I It was pleaded that there was a total merger of her 
decree when she became R^s heir and there was no 
decree in respect of which sh*e could claim rateable 
distribution. 

Held, (i) that the appellant’s claim to rateable 
distribution was justified and maintainable, although 
it was open to her under S. 47 to prefer the claim 
that the amount due to her under her debt should be 
paid first out of the sale proceeds and the balance 
only should be available for the respondent’s decree ; 
(2) that before rateable distribution could be ordered, 
an enquiry was necessary fi)r ascertaining whether 
R had left any other estate besides the property 
attached and sold, and if it be found that there were 
assets of R which would cover the value of the appel- 
lant’s debt to that extent it must be deemed to be 
satisfied and she could claim rateable distribution 
, only for the balance ; if there were no other assets 
j of R, the appellant was entitled to participate in 
j the sale proceeds along with the respondent, ( Venkata^- 
ramana Rao, J.) Thangathammal v. Veerama 
Reddiar. I.L.R. (1942) Mad. 360=54 L.W 
688=199 I.C. 105=14 R.M, 515=A.I.R. 1942 
Mad. 260=(1941) 2 M.L.J. 1024. 

Obligations inter se — Mortgage to secure given 

number of currency notes of another country. 

A mortgage in Gibralter to secure a given number 
of Spanish Peseta notes is a mortgage to secure the 
repayment of whatever may be legal tender at the 
time of repayment in Spain where those notes circu- 
late, In a suit in Gibralter on the mortgage, all 
that the Court has to do is to ascertain what is legal 
tender in Spain for so many pesetas and then to 
enquire whether there is a market in Gibralter for 
the sale and purchase of such Spanish currency 
and if so what is the market rate. There is no reason 
why, in preference to the rate obtaining in the Gib- 
ralter market, the rate at which Sterling is convertible 
into pesatas at the Spanish custom house at the 
frontier should be adopted. For the purpose of the 
suit, the Spanish prohibition on the import to or 
export from Spain of the Peseta notes is irrelevant, 
{Lord Macmillan). Abraham S. Marrache v. Her- 
minia Ashton. 207 I.C. 314=16 R.P.C. 22=:A 
I.R. 1943 P.C. 69, 

Payment to one of several co-creditors — When 

discharge of liability to others. 

A payment made to one of several co-creditors can 
never operate as a valid discharge in respect of the 
debtor’s liability to the co-crediters if it is not bona 
fde and is either collusive or fraudulent. (Mulla and 
Torke, JJ.) JoTi Bhushan Gupta v. B. N. Sarkar. 
I.L.R. (1945) All 165=A.I.R. 1945 All. 311. 

Security deposit — Place of repayment-srDepositeef 

if can insist on personal attendance of depositor. 

If a security deposit is to be refunded, the depositee 
cannot insist that the money should be paid by him 
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only at his place of business where the deposit was ' 
made, unless there is a contract between the parties 
to that effect. If the depositor writes to the depositee , 
and asks the latter to remit the money the latter 
cannot insist on personal attendance by the depositor ! 
or his agent. {Dighy, J, ) Sheikh Mehtab v. Dharma 
Rao. I.L.R. (1945) Nag 252=1944 N.LJ. 369 
=A.I R. 1944 Nag. 330. 

declaratory DECREE. See Specific 
Relief Act, S. 42. 

DECLARATORY ^ SUIT--~Cawx^ of action 
— A contemplating instituting suit or complaint against B — 
Suit by B to declare that A has no cause of action — Main- 
taiability. 

The mere fact that A is supposed to contemplate 
the bringing of an action or launching of a criminal 
complaint against B ; r>r that A may have stated that 
he has grounds for such an action or complaint, does 
not entitle B to institute a suit against A to have it 
declared that A has not a cause of action against B. 
That is so whether the result depends merely upon 
questions of law or upon facts as to which there 
would or might be a conflict of evidence and a 
protracted trial. {Blackwell^ J,) Kanhaiyalal 
Harjecarandas V. Mohanlal Ramvallabh. 194 I. 
C. 814=14 R.B. 9=43 Bom. L.R. 287=A.I.R. 
. 1941 Bom. 219. 


I DECREE. 

'530=A.I.R. 1945 Mad. 45=(1944) 2 MLT 

255. * d* 

j — Compromise decree — Executability. 

If the compromise is mentioned in the operative 
Ipart of the decree it is embodied in the decree and 
it It IS m the operative part of the decree it is capable 
of execution. (Thomas, C.J. and Agarwal, J.) U, 
Bhagwat Singh v. Hari Kishan Das. 17 Lurl. 
249=14 R.O. 268=1941 O.L.R 848=197 T r 
167=1941 O A. 865=1941 A.W.R. (Rev i 049 
=1941 O.W N. 1138=A.I.R. 1943 Oudh i.'^ ^ 
Compromise decree if may be attacked. 

Where ^ a decree is passed in consequence of a 
compromise and is a mere record of the will of the 
I parties, it cannot be regarded to have acquired any 
I greater sanctity than the compromise itself on the 
I ground that it was adopted by the Judge or that the 
: command of the Judge had been added to it. The 
Judge was not called upon to consider the validity or 
1 legality of the compromise and in the absence of any 
deterrni nation of these questions the decree in such 
cases is liable to the same attack and suffers from the 
same infirmities which the compromise was open or 
subject to. {Harries^ C.J. Din ‘ Mohamed and AMut 
Rahman, JJ.) Prem Parkash v Mohan IwAL. 211 
I.C 291=16 R.L. 200=45 P.L.R. 432=AlR 
1943 Lah. 268 (F.B.). 


DECREE^e C.P, Code, (1908), S. 2 (2). 

Binding nature — Sujficiency of representation — ^Bona 

fide addition of some only of the legal representatives. 

Where a suit is brought bona fide without any fraud 
or collusion against certain persons impleaded as 
legal representatives of the deceased leaving out others 
who should or might have been joined, the decree will 
be binding upon the estate of the deceased on the 
ground that the estate was sufficiently represented. 
{Ghulam Hasan, J.) An ant Lal v. Ram Adhar. 
198 I.C. 443=14 R.O. 397=1941 O.A. 1071= 
1941 O.W.N. 1359=1942 A.W.R. (C.C.) 16= 

' 1942 R.D. 25=A,I.R. 1942 Oudh 216. 

Compromise decree — Compromise of suit he 

lessor against lessee — ^New condition imposed on lessee 
— If a penalty — If can be questioned in execution. 
See Compromise. 210 I.C. 558=16 R.C. 196. 

Compromise decree — Default clause — Application for 

takirig possession^ of immovable property — Execution pro- 
ceeding — Maintainability. 

. Under the terms of a compromise decree passed 
in a suit under O. 21, R. 63, C. P. Code, the plaintiff’s 
title to the suit property was recognised and she was 
to pay the plaintiff in the prior suit a certain sum of 
money with subsequent interest. The compromise 
went on to recite that a mortgage right in the property 
was thereby created in favour of the decree-holder 
and that on payment of the amount the mortgage 
to stand discharged. The decree further pro- 
’ yided that in default of payment of the amount the 
properties were to pass to the decree-holder by 
right of purchase and he was to be allowed to take 
possession of the property by means of a warrant 
obtained in execution proceedings. The amount 
was never paid and eventually the decree-holder 
applied in execution for possession of the property. 

H^ld, that the decree-holder cannot ask for possession 
of the property as if he had got a decree for possession. 
In such a case the parties could not by their agree- 
ment provide that what was a simple decree for 
money should by default of one of the parties auto- 
maticall)^ become a decree for the possession of 
immovable property. (Byers, J.) Periyanayakam- 
mal 0. Batcha Sahib. 22 l I.C. 498=57 LW 


Compromise decree — Nature of— Provision for sale 

or conveyance of land on terms — Rules applicable —If same 
as in the case of a contract. 

In the case of a compromise decree which provides 
for sale or conveyance cf immovable property on 
certain payments being made, the same considerations 
will apply as would apply to an ordinary contract of 
sale in the terms of the compromise. The contract 
of the parties is not the less a contract and subject to 
the incidents of a contract, because there is super- 
added the command of a judge. [Davies, C.J. and 
Weston, J . ) Mad havd as Parman and y. J an mahomed 
I L.R. (1941. Kar. 495=199 I.C. 438=14 RS. 
181=A.I.R 1942 Sind 37. 

Compromise decree — Party withholding knowledge 

though not making misstatements — Decree obtained by-- 
Vitiated by constructive fraud. 

A compromise decree obtained by a party who had 
made no misstatements but merely withheld knowledge 
in his possession may, even where there was no mom 
fraud, under certain circumstances, be nonetheless 
vitiated by what in the eye of the law amounts to 
misrepresentation or constructive fraud. [Loho and 
Tyahji, JJ.) Mouledino v. Parchomal. I.LR. 
( 1944) Kar. 223=219 I.C. 139=18 R.S. 34=A. 
I.R. 1944 Sind 209. 

Compromise decree — Terms if within scope of suit— 

Elements for consideration. 

The question whether any particular term of a 
petition of compromise incorporated in^ a decree 
relates to the suit or is covered by its subject-matter 
must be decided from the frame of the suit, the relief 
claimed, and the relief allowed by the decree on 
adjustment by lawful agreement. The mutual con- 
nection of the different parts of the relief granted by a 
coment decree is an inaportant element for conside* 
ration in each case in deciding whether any portion 
of the relief is within the scope of the suit. The facti 
undoubtedly have to be looked at as a whole and 
matter which is not covered by any of the issues in the 
suit may come within its scope if it constitutes a con- 
sideration for any of the matters in the suit and 
formed an integral part of the adjustment of 
claim in relation thereto. [MMerjea and Blank, JJi) 
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decree. 


decree. 


Dindayal Shahz;. Trustees for the Improvement Consent decree — Setting aside — ^Right of suit 

OF Calcuita. 46 C.W.N. 713. — Consent decree in proceedings under Municipal 

-Consent decree — Binding force — Party giving Act relating to purchase of land — Suit by rate payer 

up right — If bound when subsequently it trans- j to set aside — Competency. See Bombay Municipal 


pires that he had right. Central Co-operative j Boroughs Act, Ss. 


Bank, Ltd., Barhu. Dasarat Pandey. [d’^^Q. D., 
I936-’40, Vol. I, Col. 2100.] 1940 P.W.N. 1032. 
Consent decree — Binding nature, 1 


AND 204 


IL.R. (1944)Kar. 53. 

Consent decree — ^Validity — Undertaking of 

joint liability by majors and minors — Non-enforce- 


A consent decree raises an estoppel as much as a j ability against minors — Majors — If absolved from 
decree passed in invitum. It is binding as between the | liability. Sheonantdan Gope v, Shandeo Khatik. 

consftntincr nartiVts r i i ni t r' 


consenting parties and their successors-in- interest. 
(Clarke, J.) Gopal Madhorao v. Achut Sadasheo. 
I.L.R. 1942 Nag. 498=196 I.C. 493=14 R.N. 
108=1941 N.LJ. 388=A I.R. 1941 Nag. 271. 

Consent decree — Construction — Provision for payment 


{See Q. D., 1936- ’40. Vol. I., Col. 3313.] 191 I.C. 
597=13 R.P. 332=7 B.R. 235. 

Consent decree — What is — Defendant ex parte — 

Decree, if consent decree. 

The fact that the defendant in a suit remains ex 


of smaller sum in^ satisfaction of larger, amount on certain ! parte does not mean that the decree passed in such a 
conditions — P revision that in case of d fault larger sum should ■. suit is a consent decree; it can only be a consent 
be paid — If penalty — Forbearance to sue in respect of some decree if the defendant appears and admits the claim, 
instalments — Efeci on right in respect of rest, 1 (Borwill, J,) Narasinga R/o v, Rangayya. 205 

When there is an agreement, embodied in a com- I.C. 546 - 15 R.M. 891 = 1942 M.W.N. 685=55 
promise decree, to pay a particular sum, followed L.W. S08=A.I.R. 1943 Mad. 133=(1942) 2 
by a condition allowing to the debtor (defendant) a M.L.J. 610. 

concession, e,g., the payment of a lesser sum or pay- Construction — Charge decree — Maintenance decree 

aments by a particular date or dates, creating charge and proriding for sale of properties in default 


en. e party seeking to take advantage of that qJ paymeni — Ris,ht of decree-holder to proceed personally 
concession must carry out strictly the conditions on a^amst dfmdaid 

which it was granted, and there is no power in the '' The right ofa decree-holder under a decree creating 
Court to relieve him from the obligation of so doing, a charge to proceed against the personal property of 
The stipulation is not in the nature of a penalty, the judgment-debtor is not extinguished or abandoned 
1 • / compromise is a contract by which the merely because the decree directs that the amount is 

P (creditor) undertakes, if a smaller^ sum is to be realised by sale of the charged properties. The 

paid in a certain way, to accept that sum in satis- personal remedy can be availed of, however, only 
taction of a larger debt^ the creditor is entitled to ■ after the decree-holder has exhausted his remedy 


insist on the letter of his bargain. The fact that he 


against the charged properties. A decree for main- 


shows a little forbearance to his debtor in regard to 1 tenance in favour of a Hindu widow directed that the 
some instalments is no ground for depriving him of . defendants were to pay to the widow maintenance 
ms rigms as to the others. (Manohar Lull and Brough, , at Rs. 180 per year and that if they failed to pay for 
T n 1 Singh Deo. any one year at the time fixed, the plaintiff was to 

211 I.C. B.R, 322=16 R.P. 189=9 Cut. recover the same by sale of certain properties which 

U.T. 61=A.I.R. 1943 Pat. 403. were charged for the payment of maintenance. On 

“ ^—Consent decree — Construction — - Suit ^ for the defendants committing default, the plaintiff 
Rs. 6,500 ^Agreement to pay Rs. 3,200 in specified applied to execute the decree by making alternative 
instalments — Provision that on default, Rs. 5,000 prayers that certain moneys belonging to the defend- 
should be paid Meaning and interpretation of ants, which were outside the charge properties, should 
if penal provision or concession. See Contract Act. be attached and ordered to be paid to the plaintiff. 


I.L.R. (1943) Kar. 245 


-Consent 


or on failure of the payment some of the properties 


Sahib Nasib Khan v, Qutbunnissa. [See Q,. D., 
I936-’40, Vol. I, Col. 3313.] I.L.R. (1940> All. 


Operation as estoppel, charged under the decree should be sold and the 


decree satisfied out of the sale proceeds. 

Held, that the plaintiff was first entitled only to 


691=192 I.C. 589=13 R.A. 340=A,I.R, 1941 proceed against the charged properties by sale and if 
All. 18. the decree could not be satisfied out of the charged 

Consent decree — Setting aside as having been properties, the plaintiff would have a right to proceed 

fraudulently^ procured— Remedy— Application for personally against the defendants. (Divatia, J,). 
review — Maintainabihty. See C. P. Code, O. 47, Ramabai Balkrishna v, Janardan Eknath. I.L. 
R. I. 1941 P.W.N. 385. R. (1943) Bom. 292=207 I.C. 339=16 R.B, 28 

— ; Consent decree — Setting aside — Remedy — Separate —45 Bom L.R, 244=A.I.R. 1943 Bom. 158, 

suit — Inherent power of Court — Party shown not to have Construction — Decree for one^s brother as well as 

consented to compromise — Effect — Power to set aside in for one*s self— Creation of trust. 

review on ground of fraud. There is no legal difificulty in holding that wher^ 

A court IS not competent either to review or in one obtains a decree for his brother as wrell as for 
exercise of its inherent powers, to set aside a compro- himself, he must be regarded as a trustee for Y 
mise decree on the ground that the consent of the brother and that he cannot plead that he alone shf 
parties to the compromise was obtained by fraud, benefit because his name alone is entered in it. / 

The only remedy of the injured party is to institute nett and Madeley, JJ.) Aparna Bakhsh Sin" 
a suit to set aside the decree on the ground of fraud. Chanra Shekhar * Singh. 3 8 Luck. 43/ 

Where, however, it is found that the aggrieved party I.C. 94=15 R.O. 464=1942 O.A. 
had not in fact consented to the compromise and was O.W.N. 639=1942 A.W.R. (C.C.) 34/^^^s. 


not party to it, the Court has inherent power to set X.IR, 1943 Cudh. 177. 


aside a decree based on such a compi'omise. (Rowland 
and Chatterji, JJ.) Chutur Prasad Sah v, Bishdni 
Kuer. 202 1.0.666=15 R.P. 137=9 B.R. 43 
=1942 P.W.N. 186=A.I.R. 1943 Pat. 13. 


Construction — Decree passed on 

rence to pleadings and agreement — Ff atural 
The appellant and respondent W7 
tenants-in-common in a village, thf 
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entitled to one-third and the respondent to two-thirds 
of the tianja and punji lands in the village. In 1908, the 
respondent brought a suit against the appellant on the 
allegation that the appellant used the water of a 
channel marked B in the plan filed along with the 
plaint, for irrigation of about 14 kulis of his punjaland, 
marked G in the plan and praying for a permanent 
injunction against such use and against obstruction of 
the water flowing as mamul to the old nanja lands 
through the channel G. The suit ended in a compro- 
mise decree dated 7-7-1911, which provided that 
“ the defendant shall irrigate only the 14 kuUs of land 
marked G in the plan filed along with the plaint, with 
the water from the channel marked B in the said plan. 
In other respects, the defendants should not, in future, 
convert the punj% lands belonging to him in the village, 
as nanja \sLnd%^ and irrigate them with water.” The 
description of property and the plan attached to the 
plaint were subjoined to the decree. On 13-11-1935, 
the respondent applied for execution of the decree 
under O. 21, R. 32, G. P. Gode, for breach of the 
decree by the appellant on the ground that the appel- 
lant, “for the first time after the compromise decree, 
had newly brought under nanja cultivation in addition 
to the extent of 1 4 Kulis an extent of about 5 Kulis which 
were punja and situate adjacent to and around 
the plot marked C in the plan in or about the last 
two months, despite the protest of the plaintiff and his 
men and is attempting to extend the nauja cultivation 
in the plots marked blue around the land marked C 
in the plan. The appellant in answer pleaded that the 
5 Kulis only received water from the channel B by 
percolation and drainage from the 14 Kulis and were 
extensively watered by a well sunk in the five Kulis ^ 
and contended that the decree only prevented the 
direct taking of water from channel B to any new 
land, and did not prevent him from taking water 
from another channel marked A in the plan to the 
5 Kulis, It appeared that channel A flowed towards 
the north and into a tank, passing on the way the 14 
Kulis, marked G, which lay near to the channel A 
on its east side. Channel B took off from Channel A, 
at an earlier point and turned eastwards along the 
southern edge of the 14 Kulis. The punja lands of 
the appellant lay round about the 14 Kulis marked G 
in the west, north and east sides of the 14 Kulis and 
adjoined channel A on its east side for a certain dis- 
tance, with a small portion of them on the other 
side, the western side of channel A. 

H4d, confirming the order of the High Court, (i) 
that there was no serious ambiguity in the language of 
the decree and that there could be no doubt that the 
t4 A referred to in the first sentence formed part of 
^>^punja lands belonging to the defendant in the 
village, (2) that the opening words of the second 
sentence taken along with the description of property 
and plan attached to the plaint which were sub- 
joined to tl^e decree, sufficiently identified the 14 
J^^lis as such'^irithout recourse to the pleading of the 
comprombe agro^ment, which would equally place the 
‘ ; (3) that the words used in the 

prohibition in the ’^cond sentence in their natural 
meaning referred to "all the punja lands belonging to 
the defendant in the village otlier than the 14 Kulis 
and the l^guage used did not limit “ water ” to water 
Jom chaii^el B ; (4) that the appellant was, on a 
^^^^Ction of the decree, prohibited from 
use of the water not only of channel B, but also 
ot other existing sources of irrigation in the village xor 
which he might have converted or 
^ght thereafter convert from punja into nanja, (Lord 
ina^erton), Guruyappa Naicker v. Mouna Guru- 


DECREE. 


(Supp .)=201 1.0.298=15 R.P.C. 12 =i 942 A 
796=A.I.R. 1942 P.c; 

o7 (P.C.). 


Construction — Direction to defendant to 

pay amount to plaintiff— Charge created on shares-. 
Provision for instalments — Default clause— Sale of 
shares on default — Deficiency — Right to proceed 
against other property of defendant— Fresh personal 
decree — If necessary. See C. P. Code O c 

43 Bom.L.R. 26. ’ ’ 


1 — Construction — Executability — Instalment decree—- 

Entire amount becoming due in case of default and property 
hypothecated to be taken as foreclosed. ^ 

Where an award made a rule of Court provided that 
in default of payment of the instalments provided the 
entire balance became immediately due and in lieu 
thereof, the property hypothecated was to be deemed 
as foreclosed and the rights of the judgment-debtor 
were to be deemed extinguished from that date, such 
decree is not purely declaratory and could be executed. 
{Bennett, and Ghulam Hasan, JJ.) Tulsa Devi v. 
Surat Narain. 17 Luck. 121=195 I C 610=14 
R.O. 100=1941 O.L.R. 601=1941 A.L W 815 
=1941 A.W.R. (C.C.) 275=1941 O.W.N. 965= 
1941 O.A. 678=A.I.R. 1941 Oudh 587. 

Construction — Mesne profits — De-ree against several 

defendants holding definite shares — Liability-^If joint and 
several. 


Where various sets of people, possessing different 
interests in land, are held liable for mesne profits, the 
executing Court will adjust and apportion the res- 
pective amounts of such mesne profits to be paid by 
each. Certain co-sharer maliks who had definite 
shares in the village and who claimed the right to 
settle certain diara land settled that land with third 
persons. The respondents brought a suit against the 
former on the ground that the co-sharer maliks had 
no right to settle the land and praying for possession 
and mesne profits. The suit was decreed and mesne 
profits were awarded against all the defendants (co- 
sharer maliks). 

Held, that though the decree was in form a joint and 
several decree, it was in substance not a joint and 
several decree, but was, on a true construction, a 
decree against the defendants for their respective 
shares of mesne profits. Each of them would not 
therefore be liable for anything more than his pro- 
portionate share. {Harries, C.J. and Dhavle, J, 
Sheo Balak Singh v. Achutanand Singh. 203 I.C. 
662=15 R.P. 183=9 B.R. 99=1942 P.W.N. 198 
=A.I.R. 1943 Pat. 80. 


— ^ Construction — Mortgage decree — Decree 

fixing amount payable and directing mortgagee to 
remain in possession till payment — ^Rights of parties— 
Liability of mortgagee to account. See Mortgage— 
Acv-ounts. 45 Bom. L.R. 87. 

-—Construction — Mortgage decree in suit on two 

Tnortgages — first mortgage on property A — Second mortgage 
on A and B — Decree directing sale — Amount due on each 
mortgage mentioned separately and kept apart — Direction for 
sate of A first and then ofiB in case of deficient — Sale of A 
■^emlting in deficit — Sale of B — Surplus sale, proceed^ — If 
can he appropriated towards defiewtoy, 

A «uit was filed on two mortgages dated g-C-1928 
and 24-8- : 929. The first mortgage was over property 
A and the second was over A and B. There was a 
subsequent mortgage in favour of the appellant over B 
alone. A preliminary decree was passed and it recited 
separately the amounts due on each mortgage. ^ Subse- 
quently this decree was made final. The preliminary 
decree, in which the sums due under the two mort- . 
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gages were kept apart, provided that the property A 
should be sold first and in the event of that property 
not producing the total amount due to the decree- 
holder, the property comprised in the second mortgage 
should be sold to satisfy the decree. In the sale 
proclamation it was declared that properties would be 
sold in satisfaction of the amount of the two decrees 
(the total amount being given.) The sale of property 
A realised an amount which was not sufficient to 
satisfy the decree on the first mortgage. Property B 
was then put up for sale ; the decree-holder who was 
the purchaser under the first sale was also the purchaser 
in the second sale. The amount realised was suffi- 
cient to satisfy the balance due to the decree-holder 
under the two decrees together, though it was more 
•than the amount due under the second mortgage, Le,, 
the mortgage over property B. The appellant, the 
subsequent mortgagee of property B, who had also 
been implied in the suit as a party defendant applied 
to the Court to set aside the sale, on the ground inter 
alia, that the decree-holder-purchaser was bound to 
deposit into Court the balance of the sale price in 
•excess of the amount due under the seocnd mortgage, 
and not having done so, the property must be re-sold. 

Held, (i) that the preliminary decree and the final 
decree based upon it must be construed as a whole, 
and on such construction, it was never the intention 
perties comprised in either of the mortgages could be 
sold to satisfy more than what was due on the mort- 
gage relating to the particular property ; (2) that 
property B could never be made to bear a greater 
burden than the amount due on the mortgage on that 
property ; (3) that the decree-holder was not entitled 
under the decree to appropriate the surplus in the 2nd 
■sale towards the deficiency due to him in respect of 
the first mortgage, i,e., on property but had to 
deposit it into Court under O. 21, R. 16. {Harries, 
CJ. and Fazl Alt, J.) Mahabir Prasad v. Jugal 
Kishore Prasad. 195 I.C. 837=14 R P. 159=7 
B.R. 975=22 Pat. L.T,313=A.I.R. 1941 Pat. 
447. 

Construction — ^Provision for payment by instal- 
ments of fixed amounts every month on specific date 
— ^Provision for interest on default of payment of 
instalment on due date — ^Failure to provide for making 
whole amount payable in case of default — ^Decree 
— If one for single debt or if amounts to decree for 
•separate judgment-debts of instalments. See Limi- 
tation Act, "S. 20 AND Art, 182 (7). 45 Bom, 
E.R. 497. 

— ^ — —Construction — Suit dismissed with costs*’ — MeaU’- 
ing of- — Separate sets of costs for different defendants. 

It is settled that the expression “ Suit dismissed with 
•costs” means that the plaintiff is to pay the costs of 
all the defendants, i.e,, two or more sets, if separate 
costs have been incurred. It cannot be read as mean- 
ing that only one set of pleaders* fees should be taxed 
in all cases. An order for a single set of costs must 
be asked for at the time of hearing. Defendants 
■having independent cases and engaging separate 
pleaders should ordinarily get separate sets of costs. 
{Broomfield and Sen, JJ.) Kashinath Balkrishnan 
■v. Anant Murlidhar. I.L.R, 1942 Bom. 782= 
203 I.C. 352=15 R.B. 228=44 Bom. L.R. 629 
=AJ.R. 1942 Bom. 284, 

Construction — “Suit dismissed with costs** — 

Meaning — Separate set of costs for defendants — ^If 
permissible — Practice in mofussil and appellate side 
of Bombay High Court. Sridhar Balkrishna v. 
Poona Cnv Municipality. Q,.D., i936-’4o, Vol. 

I, Col. 3138.1 I.L.R. (1940) Bom. 837=192 I.C. 
174=13 R.B. 238=A.I.R. 1941 Bom. 16. 


DECREE. 

Construction — Suit on promissory note — ^At- 
tachment of land before judgment--Comproinise 
decree creating charge onland and directing defendant 
to pay in instalments — Provision for s^e of land 
through Court in default — Defendant exempted from 
personal liability — Effect — ^Decree not registered and 
hence ineffective for charge — Execution by attachment 
and sale of land — Permissibility. Chhottibai Daulat- 
RAM V. Mansukhlal Jasraj. [See Q. D., 

Vol. I, CoL. 3350.] I.L.R. (1941) Bom. 34=13 
R.B. 266=192 I.C. 597=A.I.R 1941 Bom. 1. 

Declaratory or executory — Test — Decree to be taken 

as a whole — Directions as to rights to be ascertained in 
future on the happening of uncertain events — Executabiliiy.^ 
Where it is clear from the terms of a decree that it 
seeks to fix over a period of years the rights and duties 
of the parties, and particularly penalties to be incurred, 
on the happening of future contingencies, the decree 
is clearly concerned not so much with the present right 
of the plaintiff to money or property, but as to his 
future rights on uncertain happenings in future, 
and since it is not possible to separate one term from 
another term of the decree (because the decree has 
to be taken as a whole), the decree will not he exe- 
cutable but merely declaratory. While the agreement 
contained therein may be an appropriate matter for a 
suit, it is not an appropriate matter for execution. An 
order or decree to be executable must be an absolute 
direction and not one dependent on any uncertain 
event in future ; only absolute orders in respect of 
rights ascertained at the date of the decree are en- « 
forceable in execution, {Davis, C.J, and Tyabji, J.}, 
Godhumal V. Mt. Bhambho. I.L.R. (1942) Kar/ 
326=205 1.0.256=15 R.S. 118=A.I.R. 1947^ 
Sind 11 . . / 

Decree against minor — Guardian not appearing^ 

defending — !f ground for setting aside. ^ 

Where a proposed guardian of a minor on 
notice and summons from Court thinks thajjfSiere is 
no defence which can be made on bfelialf of the 
minor defendant, he is not bound to appear and 
incur unnecessary expenses which would be debited 
to the minor’s account. The decree cannot be set 
aside on the ground that the guardian did not appear 
or defend the suit. {Fazl A li, C.J. and ManoharLall, J.) 
Madhusudan Roy v. Jogendra Kar. 23 Pat. 640 
=18 R.P. 156=220 I.C. 31=11 B.R. 453=25 
P.L.T. 194=10 Cut. L.T. 73=1944 P.W.N. 527 
=A.I.R. 1945 Pat. 133. 

Decree against minor — Negligence of guardian 

ad litem — If ground for setting aside — Absence of fraud 
—Ejffect. 

Quaere. Whether the negligence of a guardian ad 
litem by itself and apart from fraud (actual or cons- 
tructive) may be a ground for setting aside a decree 
against a minor. {Lobo and and Tyabji, JJ.) Moule- 
DiNO V. Parchomal. I.L.R. (1944) Kar. 223= 
219 I.C. 139=18 R.S. 34=A.I.R. 1944 Sind 
209. 

Decree against minor not properly represented — 

If nullity — Power of executing Court to refuse execution — 
Remedy of minor — Separate suit, 

A decree passed against a minor who was not 
properly represented in the suit may be a nullity ; 
but it is not for the executing Court to go into the 
matter and decide whether or not the decree under 
execution is a nullity. It must proceed to execute the 
decree as it stands, vihtn prima facie, the decree is not 
a nullity and appears capable of execution and leave 
it to the defendant to institute a separate suit. 
{Shearer, J.) Gulsari Lal v. Krishna* Chandra 
Sahu. 10 Cut.L.T, 19. 
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Decree of competent Court — J^ot open to attack in 

collateral proceedings—P roper procedure to set aside wrong 

' If a Court wrongly allows an untenable claim the 
order may be corrected by resort to one or other of the 
modes known to law, viz., by review, appeal, revision, 
or by suit, according to circumtstances. They are 
direct attacks which will succeed if the error of fact or 
the deviation from the law which is said to vitiate the 
order is established. But a collateral attack, which is 
an attempt to avoid, defeat or evade the order or deny 
its effectiveness by or in a proceeding other than a 
direct attack with the object of rendering it a dead 
letter, a nullity to be ignored can only succeed if an 
absolute lack of jurisdiction over^ the subject-matter 
is established. An erroneous decision by a Court of 
competent jurisdiction is not open to collateral attack. 
{Krlshnaswami Aiy angary and Somayya, JJ.) Nava- 
NEETHAMMAL. V. AmMA KaNNAMMAL. I.L.R, (1945) 
Mad. 216=218 I.C, 58=17 R.M. 312=1944 
M.W.N. 480=A.I.R. 1944 Mad, 513=(1944) 
2 M.LJ. 67. 

^ Effect— If forms root of title— If can operate 

as assignment of property, Jyoti Trasad Singh Deo 
Bahadur v. Samuel Henry Seddon. [See Q,. D., 
1936 — -’ 40 , VoL. I, Col. 313^*] I.C. 17=13 
■iy, 362=7 B.R. 283. 

-.Executability — Declaratory decree — Decree directing 


203^ 


defendant to pay fixed sum every^ year from date of suit — 
J^ature of-— If capable of execution — Res judicata-~C(?« 5 - 
truction of decree — Decree executed without objection on 
prior occasions — Plea in subsequent application that decree 
is not executable — If open. ^ 

’ In a suit by a landlord to recover possession of his 
land from his tenant, or in the alternative for enhance- 
ment of rent, the Court held that the defendant was a 
.permanent tenant, but enhanced the rent and directecl 
the ant to pay Rs. 304 every year to the plaintiff 

as enhaSed rent. The relevant clause ran as follows : 
VThe defendant do pay the plaintiff an enhanced 
rent of Rs. 304 per annum in respect of the suit pro- 
perty from the date of suit.*' The decree was exe- 
cuted by the plaintiff against the defendant thrice and 
the amounts due recovered without any objection on 
the part of the defendant. In a subsequent appli- 
cation for execution by the landlord it was contended 
that the decree was merelv a declaratory decree and 
was riot capable of execution. 

Held, (i) that the decree directed the defendant to 
pay Rs, 304 every year and dic^ not merely declare his 
liability to pay that amount, and the decree which, 
on the face of it, directed the defendant to pay the 
amount stated, was capable of execution and should 
be executed by the executing Court ; (2) that the 
decree having been treated as a decree capable of 
execution on the previous occasions and having been 
executed without any objection on the part of the 
defendant, the* question as to whether it was a mere 
declaratory decree could not be reopened and was 
res judicata ; the decree having been construed^ in 
previous darkhasts as a decree capable of execution, 
an objection to the executability of the decree could 
nbt be raised in subsequent proceedings and execution 
could not be refused on the ground that the decree 
was merely declaratory and not capable of execution, 
(IloJwr, J.) Vyasacharya Madhavacharya v, Daji- 
219 I.C. 375=18 R.B. 116=46 Bom. 
n8=A.I.R, 1945 Bom. 20. 

; Exeetdability — Husband and wife-^Maintenance 

in favour of wife — Agreement that wife should live 
pdfdh hsssbaxddlfoT a time and execute decree at tfw end of one 
if k^band fdM to maintain or tofnite out 


DECREE. 

good treatment— Effect— If destroys right to execute decree 
on ground of wife living with husband for a while. 

A wife obtained a decree for maintenance against 
her husband, but during the appeal preferred by the 
husband, the parties entered into a compromise which 
was embodied in a decree of Court by which the wife 
was held entitled to recover Rs. 480 for arrears of 
maintenance, and a sum of Rs. 96 annually as future 
maintenance, to be paid to her on the 25th August 
ever^^ year, which was made a charge on certain 
immovable prop erties of her husband. It was further 
agreed however, that the husband should tahe the 
wife into his house and live with her as husband and 
wife for a year during which the decree was not to be 
executed : the decree was to be executed at the end 
of one year or at any time thereafter, if the husband 
refused to maintain the wife or otherwise treated her 
with neglect during the period of one year or thereafter. 
The wife lived with her husband for a few months in 
accordance with the compromise decree and^ then 
applied to execute the decree as the husband did not 
mete out to her the good treatment promised by him. 
The husband pleaded (i) that the compromise was 
opposed tc public policy and therefore void and (2) 
that the decree was not executable becauselhe conduct 
of the wife in living with her husband after the decree 
removed the very basis of the decree, 

Held, (i) that the compromise was not opposed to 
public policy, but far from being so, it was in the 
interests of family life ; (2) that the decree was exe- 
cutable as the wife had no intention of abandoning her 
rights under it by adopting a fresh relationship with 
her husband after decree, but was merely prepaie^o 
suspend the operation of the decree for a while. The 
wife, by the very contract embodied in the decree, 
, retained her right to execute the decree unless her 
! husband mended his ways, (Horwill, J.) 
Krishnayya V. Lakshmamma. 214 I.C. 299—17 
R.M. 132=56 L.W. 536=1943 M W.N. p= 
A.I.R. 1944 Mad. 17=C1943) 2 M.L.J. 359. 


Executability— Hull and void 

in execution — Validity. 


decree — Proceedings 

i execution — r amity. . . , f. 

A decree which is a nullity is incapable of execuho ,, 
and once a decree has been found to be a nullity 1 
follows as a general rule that all proceedmgs taken m 
execution of it are also null and void. 

Lokiir, JJ.) Karashiddayya Shidda-^a ^ 

Urban Co-obekative Bank, Ltd. LL k. 1 1 
Bom. 400=212 I.C, 205=16 R.B 332=45 
Bom. L.R. 553 =A.I.R. 1943 Bom. 288. 

Execution application— Jfaiure "/— 

dealt with— If can be allowed without dismissing exeaOm 

‘’^There% no such thing as an ^PPljcation for 
cution of a decree properly so called. There 
application for the attachment and ° 
property in execution of a decree or an PP ^ 
for the arrest of the judgment-debtor 
a decree or an appUcation asking the Gour 
some other steps. If, on objection taken^ 

by the Court that the steps prayed for cannot betaxen^ 
it follows that the application must 
An objection cannot be allowed wthout 
time dismissing the execution application, x . 

an objection without dismissing the 
cation so as to allow an amendment for e 
some other means is not possible. 

Bhanpal Singh?). Siya Ram. 203 j r C 33 
R.A. 288=1942 A.L.W. 574=1942 
=1942 A.W.R. (H.C.) 296=A.I.R. , 1942 
442. 
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DECREE. 


Ex parte decree — Suit to set aside — Maintainability ; 

— Allegation of fraudulent suppresion of summons — Evidence 
regarding truth or falsity of claim — If relevant — C.P. Code^ 
S, 47 and O. 21, R. 92. I 

A suit for setting aside an ex parte decree alleging 
that the decree had been obtained by fraudulent sup- 
pression of summons, Is not barred either by S. 47, or 
O. 21, R. 92, G.P. Code. It is true that the indirect j 
result of the suit will be to set aside the sale held in exe- I 
cution of the decree and therefore the order confirming ’ 
the sale, but when such indirect result flows from a ; 
declaration which can legally be made it cannot 
operate to prevent the main relief being granted. ! 
In such a suit, evidence in regard to the truth 
or falsity _ of the claim is relevant for the purpose 
of determining whether the decree w^as fraudulently 
obtained. {Sharpe, J.) Ghunnu Meah v. Thanda ^ 
Meah. 49 C.W.N. 796. I 

^Finality — Decree not reversed or set aside in 

appeal, review, revision or by separate suit — If can ' 
be superseded by decree in another suit. See Mysore j 
C.P. Code, S. ii. 19 Mys. LJ. 192. 

Form — Mandatory injunction — Pfeed for precision. I 

A decree should always be precise particularly where i 
a mandatory injunction is concerned. {Bose, J.) ' 
Kaosal Mohan v. Kodu Dajiba. I L R (1945) 
Nag. 750=1945 N.LJ. 452=A.I.R. 1946 Nag. 
75. 


DECREE. 

defendant and no execution could therefore be allowed 
against them. {Venkataramana Rao, C.J. and Singara^ 
vein Mudaliar, J.) Venkatasetty v, Thimmegowda, 
49 Mys. H.C.R. 167=22 Mys. L.J. 17. 

-Person not party to suit or not property represented^ 


Interpretation — Reference to judgment. 

For the purpose^ of interpreting a decree no other . 
document is so directly in point as the judgment. 
To interpret a mortgage decree by a reference to the 
mortgage-deed and the pleadings and without reference ' 
to the judgment, is erroneous. {Sir George Rankin.) 
Manakchand V. Chaube Manoharlal. 71 I a i 
65=I.L.R. (1944) Nag. 597=214 I.C. 150=17 , 
R.P.C. 22=11 B.R. 14=57 L.W. 378=1944 M ; 
W.N. 455=I.L.R. (1944) Kar. (P.C.) 185=48 ' 
C.W.N. 435=A.I.R. 1944 P.C. 46=(1944) 1 
M.L.J. 523 (P.C.). ^ j 

-Majors sued as minors — Suit to set aside — Maintain- ! 


ahilitv 


A suit to set aside a decree is maintainable on the 
ground that the plaintiffs who were really majors were 
sued as minors and a decree obtained. {Mathur, Jj) 

BHANoDEviy. Harnandan Lal. 1944 A.L.W. 481. 

Merger — Decrees of Courts of different provinces 

on same cause of action. 1 

A decree of one Court cannot be said to merge ^ 
in the decree of another Court in another province 
simply because another Court has chosen to pass 
another decree on the same cause of action. Both of 
them would remain executable in different provinces — . ; 
although it is clear that a decree-holder if he happens 
to be either wholly or partially satisfied in one place, ; 
cannot claim the same amount over again in another. ! 

{Monroe and A bdur Rahman, JJj) Darbar Patiala v, ' 

Narain Das Gulab Singh. I.L.R. (1944) Lah. 79 
=A.I.R. 1944 Lah. 302. | 

Mortgage suit — Preliminary decree — Death, of 

defendant — Final decree without impleading legal repre- 
sentatives — Validity-Execution against legal representatives . 

— Permissibility. j 

A preliminary decree in a mortgage suit was passed ’ 
on 7 — II — 1932 against a number of defendants. 

One of the defendants died on 16 — ^3 — 1934 and a 
fmal decree was passed on 3 — 12 — 1935 without 
bringing his legal representatives on record. | 

Held, that there was no legal or valid final decree 
against the legal representatives 'of the deceased sion — Principle underlying. 

n. n. 1—128 


— If bound — Jurisdiction of Court to sell property of person' 
not party to suit or represented on record — Sale — If nullity. 

No decree or order binds a person not a party to the 
suit or is one who claims under a party to the suit or 
proceedings. The principle is that nobody can be 
bound or prejudiced by an order made in a proceeding 
to which neither he nor the person under whom he 
claims was a party. If it is alleged that he or his 
interest was sufficiently represented in the proceedings 
by another person, ‘it must be shown that at the time 
when the order was passed the representative character 
was subsisting, and had not been shared by the repre- 
sentative. The Court has n^ jurisdiction to sell the 
property of persons who were not parties to the pro- 
ceedings or were properly represented on the record. 
As against such persons the decrees and sales purporting 
to be made would be nullities and might be dis- 
regarded without any proceeding to set them aside. 
{Krishnaswami Ayyangar and Runhi Raman, JJ.) An- 
JAYYA V. Gundarayadu. I.D.R. (1943) Mad. 
702=56 L.W. 756=1943 M.W.N. 89=213 I.C. 
406=17 R.M. 103=A.I.R. 1943 Mad. 381= 
(1943) 2 M.L.J. 539. 

Satisfaction — Joint decree owned by several persons' 

— Payment of amount to one decree-holder — Effect — If 
valid discharge. See Hindu Law — Joint Family — 
Coparcener. 21 Pat. 322. 

Setting aside — Collusive decree obtained by 

fraud practised by both parties on Court — Suit to set 
aside by one party on ground of fraud — Competency. 
iS^epRAUD — Party TO Fraud. 42 Bom. L.R. 1185. 

Setting, aside — ^Fraud — Falsity 

and when a material fact — Dome^-e’“‘micRoreign ^ 
judgments — Distinction between. Kunjabehari 

Ghakrabarti V. Krishnadhone Mapjmdar. [See 
Q.-D., 1936 — 1940, VoL. I, Col. 3143.]* I.L.R. 
(1940) 2 Cal. 477=192 I.C. 563=13 R.C. 323= 
72 C.L.J. 447. 

Setting aside — Fraud — Picture of. 

Per Mitter, J. — ^To set aisde a decree on. the ground 
of fraud the fraud alleged must be actual, positive 
fraud, a meditated and intentional contrivance to 
keep the parties and the Court in ignorance of the 
facts of the case and the decree sought to be set 
aside must be obtained by that contrivance. {Mitter 
and Khundkar, JJ.) Mahomed Hashim Ali Khan v. 
Iff AT Ara Hamidi Begum. 200 I.C. 392=15 R. 
C. 7=46 C.W.N. 561=74 C.L.J. 261=A.I.R. 
1942 Cal. 180. 

Setting aside — ^Fraud — ^Nature of proof, 

Durgagati Banerjee V. Taharula Mia. [See Q,.D., 
1936 — ’40, VoL. I, Col. 3144]. 195 I.C. 388=14 R, 
C. 80=A.I.R. 1941 Cal. 215. 

Setting aside — ^Fraud— Non-service of surhmons, 

Romesh Chandra Das v. National Tobacco Co. op 
India, Ltd. [See Q..D., 1936— ’40, Vol. I, Col, 
3144.] 191 I.C. 535=13 R.C. 251 . 

Setting aside — ^Fraud — Proof required — Sup- 
pression and non-service of summons — Effect of 


Kunjabehari Ghakrabarti v. Krishnadhone Majibi- 
DAR. [See Q,.D,, 1936— ’40, Vol. I, Col. 3145.] I. 
L.R. (1940) 2 Cal. 477=192 I.C. 563=13 R.C. 
323=72 C.L.J. 447. 

Setting aside — Grounds — Perjury — JHnality of decz- 
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There must be some finality to litigation and the rule 
that a title once settled by a decision should not be 
■questioned again between the same parties is intended 
not only to prevent a new decision but also to prevent a 
new investigation so that the same person cannot be 
harassed again and again in various proceedings upon 
'the same question. Hence a decree cannot be set 
aside merely because it is obtained by perjured 
evidence because, if the contrary were held, it would 
be necessary to hold new investigations again and 
again into the same questions, and would allow 
defeated litigants to avoid the operation, not only 
of the law which regulates appeals, but that of that 
which relates to res judicata as well. (Allsop and VermUy 
JJ , ) Mahant Basdevanand Gir V. Shantanand. 
202 I C. 458=15 R.A. 165=1942 A.W.R. (H.C.) 
205=1942 A.L.W. 463=1942 A.L.J. 561=AJ. 
R. 1942 A. 302. 
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DEDICATION. 

sentative of deceased — ^True legal representative— 
When bound.— Conditions. See G. P. Code O 00 
Rr. 4 AND 5. A.I.R. 1941 Pat. 299. 


^Validity — Decree against wrong legal repre- 
sentative of deceased — True legal representative— 
When bound. See Mys. C. P. Code, O. 22, 20 Mys 
L.J. 313.. 


Setting aside — Right of third party — Colhission — 

Proof required. 

When it is a question of protecting himself against 
the effects of a judgment obtained by collusion, it is 
open to a third party to the judgment to ask that it 
should be treated as void so far as his interests are con- 
cerned, though it may be binding on the parties to the 
judgment and so has to remain upon the record. His 
proper remedy is by way of a civil suit. When a 
question of collusion thus arises, it is not ncessary 
for the plaintiff to have overheard the other parties 
•conspiring together or to have obtained some secret 
•information as to the details of the conspiracy. It is 
sufficient for him to show in the first instance that the 
obvious and the necessary effect of the voluntary 
settlement was to defeat his legitimate interests ; 
and if it cannot be shown on the other side that there 
was any other motive for the settlement, the Courts 
are entitled to presume that the intention was to 
y||||j|^d^the party injuriously affected. {Tek Chand 
Wa Beckett, ‘ J. 7 -) Shanti Lal v, Hira Lal Sheo 
Narain. I.L.R. (1942) Lah. 603=198 I.C. 726 
=15R,E. 351=43 P.L.R. 471=A.I.R. 1941 
Lah. 402. 

Setting aside — Suit for — Maintainability — Grounds 


— ’Fraud — Nature of fraud to be alleged and proof — Fraud 
-extraneous to suit — What amounts to — Conspiracy and trick 
to deceive Court and defendant. 

It is established that a decree will not be set aside 
merely on proof that it was obtained by perjury or 
that the document upon which it is based was a forged 
document. The questions whether there was any 
perjury or forgery are matters -which must be taken 
to have been decided in the suit itself. Where, 
however, the plaintiff in a suit to set aside a decree 
on the ground of fraud, alleges that there was a deli- 
berate conspiracy of a number of people not only to 
hoodwink the Court into passing a wrong decree, but 
.also to deceive the plaintiff (defendant in the former 
“Suit) as to the nature of the suit and by a trick to prevent 
him from resisting the suit, there is a case of fraud 
much wider than the scope of the matters in the 
actual suit wherein the wrong decree was obtained 
and the allegations amount to a case of fraud extrinsic 
to the matters adjudicated upon in the earlier suit so 
as to justify the cancellation or setting aside of that | 
decree on the ground that it has been obtained by 
Itaud. {Wadsworth, J.) Konda Bov an v, Palani- 
54 L.W. 373=200 I.C. 798= 
15 R.&I. 160=1942 M.W.N. 673=A.I.R. 1942 
Mad. 114=(1941) 2 M.L.J. 640. 

— Transfer for execution, See G. P. Code, S. 59. 
’t^f4^.«'Vlaijd|ty----Decree ag^hst wrong legal repre- 


-—Validity — Mortgage suit— Preliminary decree— 

Modif cation in appeal — Final decree based on original 
preliminary decree and not on modified appellate decree— 
If a nullity — Regularity of decree — If can be questioned in 
execution. 

A final decree passed in a mortgage suit is not 
a nullity merely because it is based on the original 
preliminary decree and not on the modified prelimi- 
nary decree made subsequently by the Court of appeal 
before the passing of the final decree. The Court 
passing the final decree has complete seisin of the suit 
and has jurisdiction to pass a final decree ; and if it 
errs in passing the final decree on the original prelimi- 
nary decree, though it had been modified in appeal 
such error is one curable in appeal but does not make 
the final decree a nullity. The decree would still be 
binding on the parties unless it is corrected or set 
aside in appropriate proceedings. But the regularity 
of such a decree cannot be questioned in execution 
proceedings. {Harries, C.J. and Dhavle, J.) Gtjlab 
Grand v. Kishore Kuer. 199 I.C. 625=14 R 
P. 591=8 B.R. 584=23 Pat. L.T. 162 =A.I.r; 
1942 Pat. 348. 

DECREES AND ORDERS VALIDATING 
ACT (V OF (1936), S. 2 — Scope of — Decrees and 
Orders in execution of High Court of Bombay — Questioning 
in Allahabad. 

S. 2 of the Decrees and Orders Validating Act 
makes provision not only for the sanctity of the decrees 
' passed by the Presidency High Court but has declared 
I that orders passed by those Courts will also be sacro- 
sanct. Hence decrees passed by the High Court of 
Bombay and orders in execution thereof cannot be 
declared by the High Court of Allahabad to be ultra 
vires or without jurisdiction. {Bajpai and Dar, JJ.) 
Murlidhar V. Gorakhram Sadho Ram. I.L.R. 
(1941 j All. 663=199 I.C. 847=14 R.A, 251= 
1941 A.L J. 511=1941 O.A. (Supp.) 682=1941 
A.W.R. (H.C.) 252=1941 R.D. 765=1941 A.L. 
W. 833=A.I.R. 1941 All. 358. 
DEDICATION See (i) ^Trusts; (2) Religious 
Endowments. 

-Burning ground — Implied dedication — Inference 


from user — Test. 

The proprietor of land might dedicate the user of it 
to the Hindu public of the neighbourhood for use as 
a burning ground. An implied dedication would 
arise by operation of law from the acts of the owner and 
is really founded upon the principle of estoppel ; it 
proceeds not upon the principle that a grant has 
actually been made, but rather on the principle that 
the owner, having allowed the public to enjoy the 
user for any particular purpose is estopped from 
denying the rights of the public to the enjoyment of 
such user. The test in deciding whether or not 
there has, in any particular case, been an implied 
dedication, is to consider what acts have been done by 
the owner of the land and to see whether they are of 
such a nature as to prevent or estop him from exercis- 
ing his full rights as owner of the land. {Shearer, J.) 
Rangalal V, Lakshmidhar Misra. 219 I.C. 460 
=18 R.P. 132=11 B.R. 428=10 Cut. L.T. 8== 
A.I,R. 1945 Pat. 92. 
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DEDICATION, 

Burning ground — Inference from user — Record of 

rights — Entry of land as smasan or burning ground — If 
amounts to dedication — Right of landlord to lease out such 
land With sanction of Collector. 

The fact that a landlord or his agent has not pre- 
vented the burning of dead bodies on his land by the 
residents of a locality for a long time may lead to the 
inference that on every occasion when such a dead 
body had to be cremated the landlord or his agent 
granted the relations of the dead man a license to enter 
on the land and perform the cremation ceremonies. 
But that cannot lead to any obligation on the landlord 
■or his agent to continue granting similar licenses in 
future. No dedication can be implied from that 
fact. Nor would the fact that the land is recorded 
in the settlement records or khewat as a smasan or 
burning ground amount to a dedication by the owner 
as a burning ground. It is impossible and absurd to 
say that an act on the part of the settlement officer, 
in making an entry of the kind in the khmat^ was or 
amounted to an act on the part of the landlord, dedi- 
cating the user of the land for a certain purpose to the 
general public or to a certain community. It is quite 
impossible to suggest that during the settlement 
operations of 1890-1900, proprietors of land sponta- 
neously dedicated land, in practically every village 
in their estates, to the general public for using as 
burning grounds. All they did was to give an under- 
taking to the Collector that they would permit such 
land as had been reserved for use as burning grounds 
to continue to be used in this way. There could be 
nothing in the undertaking to prevent them from 
asking the Collector to permit them to resile from 
it and to use any land, so reserved for some other 
purpose. Nor is there any reason why in a particular 
case, the Collector should not grant such permission, 
if a sufficient cause is made out. The land in suit 
was part of a large area which was recorded in the 
record-of-rights as smasan or burning ground. In 
1936, the proprietor of the estate in which it was 
situate, leased out the land in suit to one B for the 
purpose of constructing a rice-mill on it. Before 
granting the lease, the manager of the estate intimated 
to the Collector of the District that the estate was 
prepared to set apart other land for use as burning 
ground. The Collector after causing a local inquiry 
to be made, was satisfied that no hardship would be 
caused to the villagers,who used it as a burning ground , 
by the exchange, and sanctioned the lease. The 
residents of the village brought a suit for declaration 
that the land in suit belonged to the public of the 
village and that it was not open to the landlord to 
lease any portion of it. 

Held, (i) that no dedication for user as a burning 
ground could be implied ; (2) that the undertaking 
given by the proprietor at the settlement, if any was 
given, was plainly a gratuitous undertaking and 
it was open to him to resile from it ; (3) that as the 
lease had been sanctioned by the Collector who was 
consulted before it was granted, it was valid and the 
■suit must therefore be dismissed. (Shearer, J.) 
Rangalal V. Lakshmidhar Misra. 219 I.C. 460= 
18 R.P. 132=11 B.R. 428=10 Cut. L.T. 8=A.r. 
R. 1945 Pat. 92. 

— — — ^Highway. See Highway. 

HEED. 

Alteration, 

Binding a nature. 

Consideration, 

Construction. 


DEED. 

Discharge. 

Execution. 

Material alteration. 

Recitals in. 

Rectification. 

Third party. 

Validity. 

Alteration — Intention of parties carried out thereby 

— Deed, if vitiated. 

An alteration made in good faith to carry out the 
original intention of the parties does not vitiate the 
instrument. (Beckett, and Bhandari, JJ.) Ram Sukh 
Das^n. Hafiz -XTL-RAHMAN. 221 I.C. 510=47 P.L. 
R. 143=A.I.R. 1945 Lah. 177. 

Binding nature — Duty of Courts as to construction of . 

Where adults put their names to documents they 
are bound by those documents unless they are able to 
give convincing proof that truth is otherwise, and it 
would make, in the long run, for justice if that burden 
is generally appreciated and generally applied . Courts 
in India often appeal to go out of their way to guess 
what must have been the truth behind a mass of formal 
documents. But it is one thing to be, in law, able to 
go behind the document when there is convincing 
evidence admissible under the Evidence Act and 
another thing to arrive at the conclusion, that a 
document does not mean what it says by a series of 
brilliant guesses founded on nothing in particular 
excepting the ingenuity of counsel and the Judge’s 
mind. (Stone, C.J. and Bose, J.) Sunderlal v. 
SiTARAM Santaram. 1942 N.L.J. 130. 

Consideration — Burden of proof — Admission of 

consideration by executant of mortgage — Plea of absence or 
failure of consideration — Onus. 

Once consideration for a mortgage deed is found to 
have been admitted by the executant, the onus of 
proving its failure would have to be, generally speak- 
ing, discharged by him or by those who claim through 
him. (Abdur Rahman, J.) Sreeramulu v. Thandava 
Krishnayya. 208 I.C. 156=16 R.M. 182=55 L. 
W. 594=A.I.R. 1943 Mad. 77=(1942) 2 M.L.J. 
452. 

Consideration — Burden of proof — Lease registered 

reciting receipt of advance payment of rent — Denial of 
payment — Onus — Lessee nez'er in possession — Onus if 
discharged. 

Under ordinary circumstances, a party to a deed, 
duly executed and registered, who pleads want of 
consideration therefor is bound to prove his allegation, 
e.g., when a lessor who has executed a lease deed 
reciting receipt of advance payment of rent and 
registered it denies that he has received the advance 
rent. But when the lessor has not parted with pos- 
session to the lessee even after the lease and the lessee 
has never been in possession and has not attempted 
to recover possession for a long time that circumstance 
goes very far to discharge the burden of proof which 
lies on the lessee to prove absence of consideration. 
(Davies, C.J, and loho, J.) Shtvdas v. Mahomed 
Shah. I.L.R. (1943) Kar. 263=211 I.C. 99=16 
R.S. 158=A.I.R. 1943 Sind 192. 

Consideration — Recitals — Plea of want of con-' 

sideration and incorrectness of recitals-^ Burden yf proof. 

The burden of proving that the recitals in ^ a settle- 
ment deed are not correct and that the deed is invalid 
for want of consideration is on the person who alleges 
the same . (A hdur Rahman, J. ) Subbayyan Chettiar 
V. Ponnuchami Chettiar. 200 I.C. 70=14 R.M. 
692=1941 M.W.N. 639=A.I.R. 1941 Mad. 727 
=(1941) 1 M.L.J. 807. 



2039 


THE QJJINQJUENNIAL DIGEST, 1941— 1945 


2040 


DEED. 


DEEDj 


Construction — Agreement in compromise of disputes. 

Where an agreement in compromise of disputes 
provided that one of the parties was to ‘ remain owner 
and in possession of the immovable property, taluqdari 
and non-taluqdari for his lifetime without the power 
of transfer in any form ’ and that after his death the 
other party ‘ shall own and possess the entire movable 
and immovable property,’ the first party is the absolute 
owner of rents and profits which had been realised 
in his lifetime and he could transfer them by gift or 
transfer inter vivos. (Torke, and Agarwal, JJ.) Hari 
Saran Das v. Har Kishan Das. 194 I. C. 16=13 
R.O. 549=1941 A.L.W. 179=1941 O.L.R. 405 
1941 O.W.N. 245=1941 A.W.R. (Rev.) 156= 
1941 O.A. 208=A.I.R. 1941 Oudh 263. 

Construction — ^Assignment of rents and pro- 
fits — If passes property itself — Mining lease — ^Assign- 
ment of income absolutely and for ever — If passes 
property itself. Jyoti Prasad Singh Deo Bahadur 
V. Samuel Henry Seddon. [See Q,.D., 1936 — ’40, 
VoL. I, Col. 3155 .] 192 I.C. 17=13 R.P. 362= 
7 B.R. 283. 

Construction — Confict between description of boundary 

and of quantity — Which to prevail. 

Where there are two conflicting descriptions of the 
subject-mat *- 6 r of a transfer or two conflicting parts of 
the same description, that which is the more certain 
and stable and the least likely to have been inserted 
inadvertently must prevail if it sufficiently identifies , 
the subject-matter. Where there is a conflict between 1 
the description of the boundaries of the land con- 
veyed and the description of the quantity, the des- 
cription of the boundaries, if precise and accurate 
must dominate the description of the quantity* 
{Nawalkishore, C.J.) Daud v. Noora. 1944 M.L. 
R. 87 (Civ.). 

Construction — Deed of guarantee — Surrounding cir- 
cumstances — If can he looked into for deciding whether there 
is a continuing guarantee. 

In deciding the question as to whether there is a 
continuing guarantee, the whole of the surrounding 
circumstances must be taken into consideration unless 
the wording of the guarantee is such that the Court is 
precluded from taking anything else than the deed 
of guarantee into consideration. [Leach, C.J. and 
Horwill, J.) Ned UNGAD i Bank, Ltd. v. DoraikAnnu 
Ammal. I.L.R. (1941 ) Mad. 313=195 I.C. 408 
=14 R.M. 185=1941 M.W.N. 17=52 L.W. 951 
=A.I.R. 1941 Mad. 282=(1941)1 M.LJ. 281. 

Construction — Deed of transfer — General 

words — Interpretation of so as to give effect to inten- 
tion of executant. See Mysore T. P. Act, S. 130 . 
19 Mys.L J. 327. 

“Construction — Express covenant of title. 

Man Singh v. Babu lal. Q.D., i 936 -’ 40 , Vol. T, 
Col. 3351.1 16 Luck. 369=191 I.C. 448=13 R. 
O. 242=A.I.R. 1941 Oudh 114. . 

Construction — Family settlement. 

A family settement was executed by three persons 
B, R and S. Under it B was to remain in possession 
of the entire property in dispute, but with full pro- 
prietary powers over only some property and with 
powers of transfer in respect of them. In case a son 
was born to him, he was to get the same rights in the 
property and R and S were to have no rights in it, 
BV death, without leaving any male issue, R was 
to retnain in possession of the entire property without 
<^f toaj;isfer and after his death S was to remain 
m pos^ssion of it' without power of transfer. After 
dea^ the oldest descendant of the senior 
^ n^e descendants of S was to be the 


absolute owner of all the properties. B bequeathed 
the property by vdll to R who in his turn bequeathed 
it to his wife. On a question whether B had the power 
of testamentary disposition and as to the estate taken 
by R. 

Held, it did not appear that the intention of the 
parties was that B should have the power to dispose of 
the property by will. Each executant must he held 
bound by each part of the deed of family settlement. 
By declaring that the property should devolve on his 
death on R, B deprived himself of testamentary 
power. The estate created in favour of R was only 
a life estate and as that was the intention of the 
parties, the property in whatever way it might devolve 
on R could not confer on him any higher right. B 
and R were guilty of fraud upon the covenant in the 
settlement when they attempted to circumvent it so 
as to secure for R absolute proprietary powers, depriv 
I ing S and his heirs of their ultimate right to the pro- 
perty under the covenant and it would not be in 
accordance with justice, equity and good conscience 
to allow such an attempt to succeed. (Bennett and 
Madeley, JJ.) Surendra Vikbam Singh v. Munta 
Kunwar. 19 Luck. 320=212 I.C. 43=16 R 0 
247=1943 O.A. (C.C.) 294=1943 O.W N 442 
=1943 A.W.R. (C.C.) 162=A.I.R. 1944 Oudh 


Construction — Form of transaction — If can be 

ignored — ^Rule in income-tax cases. Commissioner 
OF Income-tax, B. & O. v. Kumar Kamaksha Nabain 
Singh. [See Q.D., i 936 -’ 40 , Vol. I, Col. 3351 ]. 29 
Pat. 13=191 I.C. 340=13 R.P. 295=1940 P. 
W.N. 1040=7 B.R. 172. 


Construction — Gift — Intention of donor — Conduct 

of parties — Relevancy. 

Where the language of a deed of gift is clear and free 
from arnbiguity, any consideration of the conduct of 
the parties with a view to ascertaining the intention 
of the grantor or donor is beside the point. [Bennett 
and Ghzdam Hasan, JJ.) Chhedi Singh v. Ram Singh. 
193 I.C. 611=13 R.O. 474=1941 A.L.W. 307= 
1941 O.L.R. 306=1941 O.W.N. 412=1941 0. 
A. 292=1941 A.W.R. (Rev.) 243=A.I.R. 1941 
Oudh 369. 


Construction — “ Government ” — Meaning of. 

The term ‘‘Government” used in an agreement 
without any qualification includes both the Central 
and the Provincial Governments. [Din Mahomed, J.) 
Lahore Electric Supply Co. Ltd. v. Kundan Lal. 
42 P.L.R. 798. 

Construction — Grant — Conflict between description 

by name and description by boundaries — Gaps in description 
of some boundaries — If ground for rejection — Contem- 
poranea exposito — Application of principle. 

It cannot be held that when there is a conflict 
between the description by name of the property 
granted under a deed and its description by boundaries; 
the description by boundaries should be rejected as 
of no significance or as unreliable on the ground that 
there^ are gaps in the description of some boundaries. 
Decription by boundaries leaving gaps here and there 
is not uncommon. In such cases the rule of coniem-' 
poransa exposito can and should be applied to ascertam; 
the tee intent of the parties as to whether the dis- 
puted property was conveyed under the grant 
The application of this principle is not restricted to 
the conduct of the grantor alone ; the acts and 
conduct of the grantee also are relevant. Nor is- 
there any warrant for holding that this principle 
can be applied only when the doubts as to die effect 
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of the deed or instrument remain unsolved by all 
other rules of interpretation. {Patanjali Sastri, J,) 
Seela Bodi Naigker v. Zamindar of Bodinaicka- 
NUR. 217 I.C. 126=17 RM. 273=56 L.W. 
606 = (1943) M.W.N. 661=A.I.R. 1944 Mad. 50 
=(1943) 2 M.LJ. 622. 

Construction — Guarantee or indemnity — As- 
signment of promissory notes and mortgages by 
debtor to creditor in discharge of dues — ‘‘Receipt” 
providing for indemnity against loss occasioned in 
recovery of debts assigned owing to any “ Kalan ” 
or dispute arising — Extent of liability — Change in 
law — Passing of Madras Act IV of 1938 enabling 
scaling down of debts — ^Assignee recovering only 
smaller amount — Right to balance from assignor — 

“ Kalan ” meaning of. See Contract Act — Cons- 
truction. (1944) 2 M.L.J. 371. 

Construction — Indemnity bond — Sale deed by mimPs 

guardian — Indemnity bond by third person to indemnify 
purchaser against loss if for any reason the purchaser was 
damnified — Enforcement-Conditions — Liability for costs 
— Implied Urm^ 

On 14 — 10 — 1910, 4th defendant on behalf of his 
minor son executed a sale deed in favour of the 
father of the plaintiff for a consideration of Rs. 27,302. 
The minor’s maternal grand-father executed an indem- 
nity bond to the purchaser on 25 — 8 — 1910, in 
■connection with the sale as the purchaser had hesi- 
tated to purchase a minor’s property under which he 
-agreed that if the minor failed to execute a ratifica- 
tion karamama soon after he became a major, for any 
reason, and the purchaser was disturbed in his enjoy- 
ment and he sustained loss thereby and if he deliver^ 
the property to the indemnifier, the latter would 
pay him (the vendee) Rs. 27,302, which was the sale 
price. He also agreed, upon receiving a proper 
account, to indemnify the plaintiff’s father against 
any sum that he might have to pay as a result of any 
•'Suit for mesne profits that the minor might bring 
against him. The sale deed was registered on 1 4 — 2 — 

1 91 1, but in addition to the property which was 
contracted to be sold a small plot of land, which was 
vacant and of negligible value, was also included in 
it, in order to get the sale deed registered at a parti- 
cular Sub-Registrar’s office. That item was, however, 
not intended to be conveyed and all the parties were 
..aware of the same. The indemnifier lived for 4 
years after the minor attained his majority and during 
that time the minor did not dispute the sale made 
by his father. In 1922, however, he filed a suit 
.against the plaintiff and his brother (their father 
being then dead) challenging the sale on the ground 
that it was not binding on him and that in any case 
it was void as there had been fraud on the registration 
law. The indemnifier (the father of the defendants 
I to 3) and the minor’s father (4th defendant) were 
also impleaded in the suit as parties. The suit was 
ultimately decreed by the Privy Council on 31 — i — 

1936 and the plaintiff was dispossessed in December, 

1937 and full satisfaction was recorded on 14 — 2 — 1938. 
On 30 — I — 19395 the plaintiff to whose share fell the 
■suit debt in a partition with his brother, brought a 
suit for Rs. 535737-5-10 being the sale consideration 
"together with the mesne profits and costs pmd to the 

examiner (4th defendant’s son). The trial Court 
field that as the plaintiff had failed to restore possession 
. to defendants i to 3 (indemnifier’s sons) before the 
■decree was passed, he was not entitled to have a 
refund of the sale consideration from them, but he 
gave a decree to the plaintiff against them for Rs. 
24,660 in respect of mesne profits and costs. It also 
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found that the 4th defendant had received the con- 
sideration and was therefore bound under S. 65, 
Contract Act, to refund to the plaintiff the conside- 
ration together with interest from the date of suit. 
Defendants i to 3 appealed against the decree in 
respect of the mesne profits and costs and the 4th 
defendant appealed against the decree against him 
in respect of the sale consideration. The plaintiff 
preferred a memorandum of cross-objections in 
the appeal of defendants i to 3, in respect 
of the balance of his claim, contending that 
he had fulfilled the terms of the indemnity bond. 

Held,(l) that the plaintiff ^^as entuled to en- 
force the indemnity bond and recover the con- 
sideration as the executant (father of defendants 
1 to 3) had thereby undertaken to Indemnify the 
plaintiff’s father if, for any reason, the minor 
should raise disputes and cause loss to the pur- 
chaser, (2) that the contract was not unenforce- 
able because of the variation that a small plot of 
land not intended to be conveyed was included in 
the sale deed for the purpose of obtaining regis- 
tration in a particular Sub-Registrar's office, 
especially when the fact was known to the exe- 
cutant of the bond ; and there was no reason why 
the plaintiff should lose his right to be indemnifi- 
ed for any los-^ resulting from the purchase of 
the property which was contracted to be sold, 
though he would not be entitled to be indemnifi- 
ed against any loss that might result from 
the purchaser of the small item which was not 
the subject of the contract and which was inclu- 
ded in the deed, in order to obtain registration at 
the particular place ; (3) that the purchaser was 
not in a position to give effective postession after 
the suit by the minor was decreed, and consequ- 
ently, the failure to deliver possession to the 
executant was not a ground for refusing to pass 
a decree for payment of the sale consideration in 
terms of the indemnity bond ; (4) that the second 
part of the bond Was independent of the coven- 
ant in the first part, and therefore the plaintiff 
was entitled to the amount he had to pay as mesne 
profits and costs, notwithstanding that the pur- 
chaser had not delivered the land to the execu- 
tant of the bond. The liability to pay costs was, 
by virtue of S. 125, Contract Act, an implied term 
in the contract of indemnity, (5) that the 4th 
defendant was liable to refund the money that he 
had received from the plaintiff’s father in the 
absence of a finding that the same had been used 
for the minor’s benefit, and it could not be said 
that the plaintiff was not entitled to relief simply 
because he was a party to the fraud on the regis- 
tration law in getting the sale deed registered; 
(6) that Art. 97, Limitation Act, applied to the 
suit and the suit was not barred as the cause of 
action arose only on the disturbance of the pur- 
chaser’s possession. {Krishnaswami Ayyangar 
and Horwilh dJ.) RaJah of VenkaiagiRi v. 
SoBHANADRi Appa Rao. I.LR. (1944) Mad 663 
=216 I-C. 120=17 R.M. 192=1944 M.W.N. 
350=A.I.R. 1944 Mad. 211=(1943) 2 M.LJ. 
646. 

-^—^Construction-Instrument in exucution of 
power of appointment to take effect on death of 
executant — Will. 

A deed of appointment executed in fulfilment 
of a power of appointment given in a will and 
intended to take effect after the dezfth of the exe- 
cutant is a will. The fact that the deed o£ 
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appointment was stamped and registered as_ a 
deed cannot prevent operation as a will. 
(B^nnei and Madeley^ JJ.) Au Raza Khan: v, 
Nawazjsh Ali Khan. 19 Luck, 109=206 I.C. 
7=15 RO 443=1943 O. A. IC.C.) 22=1943 O. 
W.N. 50=A.I.R. 1943 Oudh 243. 

oust ruction — Intention of parties how to 

he ascertained . 

A document must be construed as a whole, and 
it is from the language used therein by the part- 
ies and not from any pre-conceived notion of 
likelihood or unlikelihood, th.it the intention of 
the parties is to be ascertained. It is wrong to 
start with an inspired assumption that it is un- 
likely that one party could or would have assent- 
ed to a particular provision and then to hold that 
because so unlikely a provision is not contained 
in the document in clear and express terms, it 
cannot have been intended to apply. {Lord 
Russell of Killowen,) Mahomed Saadat Ali 
Khan v. Wiquar Ali Beg. 208 I.C. 553=16 
R.P C 75=1943 A.W.R. (P.C.) 23=1943 O.A. 
(P C.) 23=48 C.W N. 66=1943 O W.N. 238= 
1943 A.L.J. 307=1943 AL.W. 421=I.L.R. 
1943 Kar. (P.C.) 123=A.I.R. 1943 (P.C.) 115 
(P.C.) 

►Construction — “ Khat or counter-part of 

lease — Sale by landlord of kudiwaram interest in 
private land in estate=:Terms in khat repugnant 
to rioii interest — If void or to be given effect 
to. See Madras Estates Land Act, Ss. 181 and 
187 (1) (r). (1941) 1 M L.J. 336 (F.B.) 

^Construe lion'-^Latent ambiguity— Language 
plain — Description and name — Inconsistency^- 
Rule of construction^Maxim falsa demonstratio 
non nocet — Application of. 

Where, in a deed,|the two parts of the descrip- 
tion of property, namely, the name and the 
boundaries, do not apply accurately to the same 
property, though the language used is ^ plain in 
itself, the deed is one with a latent ambiguity in 
the description of the subject matter of the 
grant, and the Court has to arrive at the true 
meaning and intention of the parties* aided by 
such established rules of construction as are pro- 
perly applicable to the case and such extrinsic 
evidence of surrounding circumstances as may 
throw light on the issue. All the rules ef con- 
struction properly applicable should be called in 
aid to ascertain the true meaning of the deed, and 
it is only when they are exhausted, and it is 
found still not possible to reconcile the inconsis- 
tent parts of the description that the maxim 
falsa demonstratio non nocet can be invoked as a 
last resort to justify the rejection of some part 
of it. {Patanpili Sastri, A) Seela BodiNaicker r. 
Zamindar of Bodinatckantjr. 217 I.C. 126=17 
R.M. 273=56 L.W. 608=1943 M.W.N. 661= 
AJ.R.- 1944 Mad. 50=(1943) 2 M L.J. 622. 

—^Construction — Lease — Extent of property 

demised — Difference between area and descrip- 
tion — Which to prevail — Rule — Document of title 
—Principles of construction — Prior document 
relating to same property— Use of, 

In the case of a deed such as a lease, the 
qu^tion as to what has been demised turns upon 
the true construction of the lease. What the 
Court has to see is what are the operative provi- 
4lbfis o( the deed and what is actually granted 
® bp&rative portionsw The proposition, 

gbeS against the boundaries 
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the boundaries should prevail, cannot be accepted 
as a universal rule. The boundaries given in the 
schedule to the document cannot control the 
operative portion in the body of the document 
when they are merely descriptive. Documents of 
title are to be construed in accordance with their 
own terms. When the property dealt with under 
the deed has been the subject of moie than one 
transaction, the prior transactions cannot be 
regarded as controlling the construction of the 
later document, but can be referred to if they 
lend some independent corroboration of the view 
which the Court may take on a construction of 
the document itself. {Rowland, 7.) Equit- 
able Coal Co., Ltd. v. A, N. Mitter. 193 I c 
737=1941 PW.N. 643=15 R.P. 620=7 B R 
633=22 Pat. L.T. 304=A I.R. 1941 Pat. 472, ‘ 

Construction — Lease — Land mcluded in— 

Reference to ‘ description of property'* — If suffi- 
cient. 

In order to ascertain what land is included in a 
lease, the who e document must be considered 
and not merely the so-called “description of the 
property'' at the end thereof. {Lord Russel of 
Killowen,) Andiappan Ambalaim v. Meyappan. 
Servai. I.L.R. (1945) Kar. i P.C.) 4=221 1 C. 
95=1946 P.C. (Rul.) 43=A.I.R. 1944 P.C. 80. 
Construction— Lease or sale. 

Where a deed was executed by an ex-proprie- 
tary tenant purporting to be a lease in perpetuity, 
the lessee being liable under the deed to pay the 
superior proprietor rent due to him from the 
ex-proprietary tenant and also to pay a smaller 
sum of money as rent to the ex-proprietor, it 
amounts to a lease and not a sale. The absence 
of an express reservation of right of re-entry in 
case of default does not take it away from the 
category of leases. {Bennett, /.) Bhondu 
V, Mahadeo Singh. 17 Luck. 401=197 I.C. 
665=14 R.O. 332=1941 O.W.N. 1320=19^1 
A.W.R. ^Rev.) 1117=1941 O.A. 1002=A.I.R, 
1942 Oudh 151. 

Construction — Lease or sale* 

Where an under-proprietor transfers to 
another transferable and heritable rights for a 
premium reserving for himself a certain rent 
and malikana dues and continues to be recorded 
as under-proprietor, the status of the trans* 
feree cannot be ^ that of an under-pro* 
prietor as the sin nltaneous existence of 
two under-proprietary rights in the laud 
is inconceivable and the transfer can only be a 
lease and not a sale; an under-proprietor can- 
only transfer such rights by a sale in which he 
reserves no interest for himself. He cannot 
transfer them and at the same time reserve some 
interest for himself. A distinction must be 
drawn between deeds of this nature executed by 
superior proprietors and similar deeds executed 
by under-proprietors. The position of the parties 
is in the one case consistent with a sale, in the 
other it is not. (Bennef,!.) Sri Nath w. RaM 
NaRain. 18 Luck. 303=15 R.O. 257=204 I.C, 
85=1942 A.W R. (C.C.) 324 (1)=1942 O.A* 
432=1942 OW.N, 504=A.I.R. 1943 Oudh 
125. 

Construction — Lease or saleT-Coal mining 

lease and sale of coal land — Distinction. Com- 
missioner OP Income-tax, B. & O. v . KiimaR 
Kamaksba Narayan Singh, See fQ-D , 1^36-40^ 
VoL T, Col. 3351.] 20 Pat 13=191 I C. 340=r 
13 R.P. 295=1940 P.W.N. 1044=7 B.R* 172* 
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Construction — Lease or transfer. 

The shebaits of an endowmenf executed a so- 
called trust-deed purporting to appoint a trustee 
on certain terms. It recited the difficulty of the 
shebaits in managing the endowment and vested 
the so-called trustee with powers of managing 
the land, placed on him the duties of repairing 
the temple conducting litigation, collecting rent 
and so on. It allowed him half of the net profits 
as his remuneration, the other half to accumulate 
for the benefit of the endowment it being pro- 
vided that the so-called trustee should have the 
right of remaining in possession for 20 years 
after his dues were cleared off, with certain con- 
sequential provisions. 

Held, that the deed was not a transfer of the 
interest of the shebaits in the debutter property 
in favour of the grantee, but a lease of that 
property for the purposes of convenient manage- 
ment. (F^lank, J.) Jitendra Nath Chatterjee 
Birenora Nath Chaudhury. 76 CX.J. 244. 

Construction — Mortgage or charge— Use of 

words ^mortgage* and Redemption'. 

When persons are used to recognised legal 
terms in a form of transaction, it is to be pre- 
sumed that they intend that those terras should 
have their ordinary meaning. When a person 
definitely states in a document that he is mort- 
gaging a property and then refers to its redemp- 
tion, the document must be treated as creating a 
mortgage and not merely a charge which does not 
carry with it an interest in the property. It is 
immaterial that the document does not state in 
precise terms that any interest is being transfer- 
red. (Tek Chand and Beckett, JJ,) Sampuran 
Singh v. Ahmap Din. 198 I.C. 100=14 R.L. 
300=43 P.L.R. 277=A.I.R. 1941 Lah. 274. 

Construction — Mortgage or lease. 

Where a document purported to grant a lease 
of a share of certain property for a period of five 
years to the grantee at a certain rent per annum 
and the grantee was given a right Uarradud wa 
abad karna^ and that he might keep the land as 
his khudkasht but might not let it to relatives or 
others for cultivation, nor get any one else*s 
name entered in the papers and it also recited 
that a certain sura was taken by the grantor as 
‘peshgi* on the security of the S'lare and that he 
would redeem it by a particular date, the docu- 
ment is actually a mortgage and in nature and 
effect a usufructuary mortgage with a minimum 
period of five years for redemption, (Yorke, 
J) Mahomed Jafar v. Lal Bahadur. 192 I C. 
420=13 R.O. 356=1941 A.W.R (Rev.) 13= 
1941 R.D. 11=1941 O.L.R. 179=1940 O.A. 
1284=1940 O.W.N. 1352=A.I R. 1941 Oudh 
198. 

Construction — Mortgage or lease. 

Where an instrument does not purport to 
create a security for the payment of any money 
and does not provide for redemption expressly 
or by implication but merely grants land for a 
fixed term of years free of rent in consideration 
of a sura already paid, the transaction evidenced 
by it is not a mortgage but is a lea^e for a fixed 
term. (Pa/,/) Jashoda Kumar ^'ajumdar z/. 
Kalinath Majumdar. 76 C.L J. 475. 

Construction— Mortgage or lease^Kabuli- 

yai — Provision for payment of rent in advance in 
lump sum — Lessee to remain in possession for 
fixed term— Provision for payment of rental 
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fixed rate after term in case lessee wished to- 
retain premises— Mortgage or lease. 

There is no question of property being held in. 
mortgage unless it is held as security for the 
debt, and to constitute a mortgage there must 
also be provision, express or implied, for a right 
of red*=mption. A document which is a kabuli- 
yat with a provision for payment of rent in 
advance in a lump sum, and which provides for 
the lessee remaming in possession for a fixed 
period of years in consideration of the advance 
paid, and for payment of a rent at fixed rate 
after the period fixed if the lessee wished[tO' 
retain the premises after the period, can in no 
sense be described as a mortgage of any sort.. 
It is merely a lease, and the lessee is in possession 
only as a tenant and not as a mortgagee, there- 
being no provision whereby the property is held 
as security for debt and no provision at all for 
redemption. (Chatter ji and Meredith, Jl.y 

Gulab Chand Pra.sad^'. Ram Kumar. 193 I.C. 
533=13 R.P 601=22 PatL.T. 230=7 B.R. 554^ 
=A I.R. 1941 Pat. 296. 

Construction— Mortgage or Lease — Lease 

mortgage. 

A document in the form of a lease mortgage 
whereby the executant receives a certain amount 
and stipulates that the transferee should remain, 
in possession of a certain land for a definite- 
term and after the expiry of that term the land 
would come back to him without payment of any 
money, amounts to a lease and not a mortgage- 
(Almond, C. J. and Mir Ahmad, /.) Mohd- 
Akbar Khan Fateh Mohd. Khan. 205 I.C. 
497=15 R. Pesh. 97=A.I R. (1943) Pesh. 15. 

Construction— Mortgage or pledge— En- 
dorsement of promissory notes by payee to credi- 
tor as security for amount due— If pledge or 
mortgage. See Companies Act, S. 109 (1) (e). 
(1943) 1 M.L.J. 142. 

Construction— Mortgage or sale. 

A deed recited “The entire fields mentioned! 
above .... have been sold conditionally to you for 
the above-mentioned amount and have been also- 
put into your possession. You should enjoy in 
every way the above-mentioned fields from this 
day up till 5 years keeping the same in your 
possession up till.. for Shears. Your amount 
shall not carry any interest and my fields will 
not carry any rent, etc., up till the period of the 
above mentioned 5 years as agreed. You should 
pay the land revenue of the above-mentioned 
fields and sow the same and reap the crop or get 
it reaped by letting out on patta. On the afore- 
said agreed time, I shall pay you — and shall 
obtain a receipt and shall redeem my fields. In 
default of payment of your amount, on the 
above-mentioned agreed time it is to be under- 
stood that this conditional sale is an absolute 
sale,*^ 

Held, that the deed amounted to a mortgage 
and not a sale subject to condition of reconvey- 
ance. (Stone, C. J. and Niyoqi, J.) Vithoba v. 
Narayan. I.L.R. (1942) Nag. 592=202 I.C. 
595=15 R.N. 91=1942 N.L.J. 445=A.I.R. 
1942 Nag. 115. 

Construction — Mortgage or sale. 

Where there was a specific condition incorpor- 
ated in the document to the effoct that on 
mortgagor's failure to pay the mortgage money 
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on a certain occasion the mortgagor would 
deliver possession of the house and would exe- 
cute a further stamped document the transaction 
IS only a mortgage by conditional sale arid not 
an absolute transfer of ownership. {Ranjitmal, 

J.) Kesimal V. Pertapmal. 1942 M.L.R, 66 
•<Civ.). 

Construction— Mortgage or sale. 

In order to determine whether a document is 
a mortgage or sale, the test is to discover the 
true, jural relation between the parties arising 
from the terms of their contract whether it is 
•one of debmr and creditor or seller and pur- 
'Chaser, {Qrille,C-J, Niyogi and Pollock, JJ) 
RukhMabai V, ShaMlal. I.L.R. (1944 Nag. 
'568=1944 N.LJ. 357=A.I.R. (1944 Nag. 289 
(F.B.). 

Construction— Mortgage or sale— Condi- 
tional mortgage— Clog on redemption. See T. P. 
Act, S. 41 (1944) 1 M.L.J. 30. 

Construction— Mortgage or sale— Option to 

repurchase within ten years — ^^ale to become 
absolute in default of payment. 

Where a transferor un ler a document of ap- 
parent sale is allowed by the terms of it to re- 
purchase at any time during the tenth year, the 
provision is as consistent with a mortgage as 
'with a sale: rather it suggests the former. 
Further, a provision that if the entire consider- 
.ation money is not paid by the executant to the 
vendees before the expiry of the tenth year, the 
•sale shad be deemed to be an absolute sale, in no 
way operates against the theory of mortgage; 
‘On the contrary it supports it. (Bennet and 
Madeley, Jf ) Shambhu Singh v Tagpish 
Bakhsh Singh. 17 Luck. 198=195 I.C. 828= 
14 R O. 123=1941 O.L.R. 626=1941 A.L.W 
*352^1941 O A. 722=1941 A.W.R, (Rev.) 757 
=1941 O W.N. 994=A.I.R, 1941 Oudh 582. 

Construction— Nature of transaction— Oral 

, evidence— If can he considered. 

When a document speaks clearly for itself, 
there can be no question considering any ora) 
'•evidence regarding the real nature of the tran- 
saction. (Almond, J C.) Fazal Mahomed v, 
Ghulam Haidfr. 212 I.C. 306=16 R. Pesh. 79 
=A.I.R. 1944 Pesh. 15. 

Construction — Nischaya-patram — Malabar 

tarwad — Partition or maintenance arrangement— 
"Test. See Malabar Law— Family Arrange- 
ment. A.I.R.1944 Mad. 108. 

Construction— Partition — Sons given shares 

. 4 ind wife given some lands for maintenance—' 
.Nature of interests taken— Devolution, 

Where by a deed of partition equal shares were 
.given to the two sons oi the. proprietor and an 
..area of 125 bighas was reserved to the wife for 
jtnairrtenance, and there were no words in the deed 
to show that the grant to the wife was a grant 
JEor life, and there was no restriction on alienation 
on her part and no provision for its ultimate 
.devolution on her deith the interest created was 
-not merely a life intere'^t. It could not be con- 
rstrued as a transfer of 125 bighas in favour of 
" the sons subject to a charge of maintenance and 
as the intention was to keep this. land as separate 
.and distinct from the proprietary share it did not 
'onthedea||i of the lady merge in the proprietary 
and pass to the holder of it but devolved 
’Wfrbti her heirs. (Qhulafn Hasan, /.) Kamesh- 


DEED. 

WAR Datt V, Kesho Dat Ram. 17 Luck. 238— 
196 I C. 350=14 RO. 155=1941 R D. 888^ 
1941 O.L.R. 677=1941 O.A. 763=1941 A.W R. 
(Rev.) 829=1941 O.W.N. 1047=A.I.R. 1942 
Oudh 48. 

Construction — Partnership — Agreement bet- 
ween zamindar and money-lender — Zamindar con- 
tributing land and money-lender contributing 
capital— Money-lender to cultivate land and to 
charge interest on money spent for cultivation— 
Money-lender to have same interest in land as 
zamindar— Effect of deed. 

A registered deed entitled an instrument of 
partnership embodied an arrangement between a 
zamindar and a money-lender, the zamindar 
owning land^ and the money-lender owning the 
capital, and in view of the contribution of each 
party to the partnership, the land in one case and 
the capital in the other, the profits of the cultiva- 
tion of the land was to be shared. The land was 
to be cultivated by the money-lender who had to 
incur expenses of cultivation and to charge 
interest. The deed inter alia provided “From to- 
day we are equal partners in the uncultivated 
lands as well as the survey Nos . . . . , to which 

I, the executant No. 1, am entitled, or in whatever 
other land we accept from t e Government. That 
is to say the aforesaid Hindu (money-lender) 
shall in every respect have as much right as I, the 
executant No. 1, have to the land....*' 

Held, on a construction of the deed that the 
clause must be read in relation to the document 
as a whole, and that it only meant that the money- 
lender should have the same rights in the land as 
partner as had the zamindar, and there was no 
transfer of title to any share in the land itself. 
The land was an asset of the partnership and all 
the land belonged to the partnership which was 
constituted by the deed. (Davis, CJ.and Weston, 

J. ) Rakhialkhan V. Choithram. I.L.R. 

(1944) Kar. 14=AJ.R. 1944 Sind:176. 

Construction — Principles. 


The cardinal rule of construction of deeds is to 
ascertain the intention of the executant as disclo- 
sed from the language used in the deed. Such 
intention should be effectuated so far andas 
nearly as may be consistent with the law to which 
the executant was subject. (Bennett and Ghulam 
Haion, JJ.) Chhfdi Singh v. Ram Singh. 193 
I.C. 611=13 R.O. 474=1944 A.L.W. 307=1941 
O L R. 306=1941 O.W.N. 412=1941 O.A. 292 
=1941 A. W.R. (Rev.) 243=A I.R. 1941 Ou^ 
369. 

. " -Construction — Principle — Construction as a 

whole to ascertain intention Ganpat Das v, 
Harivallabh. Q.D., 1936-MO, UC^* 

3352.1 I.L.R. (1942) Nag. 126=13 R.N. 265= 
192 I.C. 513=A.I.R. 1941 Nag. 1 . 

-——-‘Construction — Principles — Existence 0 / 
ambiguity essential to justify looking beyond the 
document — Stage when and where to stop. 

When it is a matter of a construction of a docu- 
ment the first and the best thing to do is to look 
at the document and it is only when you fina 
some ambiguity that it is possible to look beyona 
the docuirient a;t anything whatsoever. As soon 
as there is an adequate and sufficient ^ definition, 
with convenient certainty, of “what is intended W 
pass by. a deed, any subsequent erroneous ,adai- 
tion will not vitiate it according td the ^ maxim 
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jalsa demonsiraiio non nocet. (Stone ^ CJ. and 
Bose /.) ViTHAL V. Chintamakt. 1942 N.L.J. 
.91. 

——^Construction-^ Principles — Falsa demons- 
•tratio non nocet — Meaning of. 

The first and fundamental principle of con- 
struction of deeds is the principle of falsa 
demonstratio non nocet which may be formulated 
thus:— If there he a description of the property 
sufficient to render certain what is intended, the 
addition of a wrong name, or of an erroneous 
statement as to quantity, occupancy, locality, or an 
erroneous enumeration of particulars will have no 
.effect. In all cases, the follovvtng elements must be 
ascertained from the document, where the different 
parts of the descrip ion of the parcel do not 
agree: — (i) which part of the document adequa- 
tely defines the subject intended to pass, and (ti) 
■which part thereof contains the erroneous des- 
cription of the subject. (Mitter and ' Khundkar^ 
JJ.) Province OF Bengal 7 ;. Mahomed Yusuf. I. 
L.R. (1942) 2 Cal. 378=206 I.C, 118=15 R. C. 
667=A.I.R. 1943 Cal. 122. 

—Construction — Principles — Provisions of 

Court-Fees Act — Relevancy. See Interpretation 
Of Statutes — Analogous Acts. A.I.R. 1943 
Pat. 433. 

-—Construction— “Purusha Santhathi’* — If 
includes illegitimate sons. See Hindu Law — Im- 
partible estate— Mitakshara—Sudra family — 
Illegitimate SONS OF Coparcener. (1942) 1 M. 
X.J. 132 (P.C,). 

—Construction — Real character— ^Ascertain- 
iment— Test — Description bv party, if a guide. 
RammanLal V. Raghunath Shankar. [See 
<Q 0. 1936- '40. VoL. 1 . Col, 3352.] I.L.R. (1941) 
All. 17=194 I.C 347=13 R.A. 495=1941 A.L. 
J. 55=1941 O.W.H. 388=1941 R.D. 130=1941 
A.L.W. 277=A.I.R. 1941 All. 56. 

•Construction — Receipt or promissory note. 

An entry in an account book showing the 
laalarice due after settling accounts with the thumb 
impression of the defendant on an one anna stamp 
.and containing particulars as to mode of repay- 
ment but not containing any entry anywhere 
.either as to the name of the owner of the account 
book or any indication as to whom the amount 
payable therein is due, is a receipt properly 
stamped and an undertaking enforceable in law 
concerning the manner in which the amount 
Tjorrowed is to be repaid and not a promissory 
mote. (Ddides,) Ganga Sahai z/. Fatya. 1941 
A. M.LJ. 71. 

■^Construction — Release — General words. 

Nasim Alh /.—Tfie general words of a 
release are limited always to that thing or those 
-things which were specially in the contemplation 
-of the parties at the time when the release was 
.^iven. (Syed Nasim AH and Pal, JJ.) London 
AND Lancashire Insurance Co . Ltd v. Benoy 
Krishna Mitra 220 I.C 379=18 R.C. 143=78 
C.L.J. 129=A.I.R. 1945 Cal. 218 
--Construction — Relinquishment — Gift. 

Where a person says that he has relinquished 
diis legal share in favour of another and does not 
merely withdraw from the scene and leave the 
'property to pass to those who would have inheri- 
•ted it if he had not been alive on the death of the 
•owner of the property and no con ideration is 
’Mentioned in the deed, the terms arc such that 
Q, D. 1—129 
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they were intended to transfer the right and share 
of the executant and it was a deed of gift and 
was not a deed of relinquishment although it was 
so described. The nature of the deed depends 
upon its terms and not upon the name that is 
given to it by the person who executes it. (Allsop 
and Bennett, JJ.) Mohammad Husain Khan v. 
vfu^TAFA Husain Khan. 1945 A.L.J. 480= 
1945 O.W.N. (H.C.) 297=1945 A.W.R. (H.C.) 
318=1945 A.L.W. 344=AJ.R. 1946 All. 85. 

Construction— Rules — Intention of execu-^ 

tani. 

The intention of a person executing a document 
must be gathered from the language used. The 
document has to be read as a whole and each 
clause has to be read in relation to the other 
parts of the document, and, an attempt should be 
made to arrive at an interpretation which will 
harmonise and give effect to the other clauses in 
the document The name ■which an executant 
gives to the document may give some indication 
as regard.^ the nature of the transaction, but it is 
not decisive. The substance of the document 
must be looked to and not merely the name given 
to it. {Grille, CJ. and Sen, J.) Radhavallabh 
V, .Madanlal. I L.R. (1944) Nag. 788=1944 
N.L.J. 502=A.I.R. 1945 Nag. 64. 

Constructiun—Kules as to — Intention of 

party. Mahomed Ali v. Dinesh Chandra Ray. 
[See Q.D, 1936-40, VoL. I, Col. 3171.] 193 I. C. 
540=13 R C. 413. 

Construction— Rules governing —Object. 

It is a well-recognised rule of construction of 
deeds that the object of all interpretations is to 
discover the intention of the parties and that 
intention must be gathered from the written ins- 
trument itself. The Court has to ascertain what 
the parties meant by the words they have used 
and to give effect to the inrention which is expres- 
sed by the words used by the parties themselves. 
Hence in the first instance endeavour must be 
made to deduce the intention from the actual 
words used in the instrument and it is only when 
the words are ambiguous and do not yield clear 
meaning that the extraneous evidence of sur- 
rounding circumstances may be looked into. The 
sense and the meaning of the parties in any parti- 
cular part of an instrument may be collected ex 
ante cedentihus et consequentibus. Every part of 
it may be brought into action in order to collect 
from the whole one uniform and consistent sense. 
(Stone, C.J. and Niyogi, J.) Vithora v. Narayan.' 
I.L.R. (1942) Nag. 592=201 I C. 595=15 K.N. 
91=1942 N L.J. 445=A.I.R. 1942 Nag. 115. 

Construction-Sale — Discrepancy between 

description and boundaries. 

Where a sale deed contained a description of 
the property as follows: “one tiled house,. .and 
there is courtyard beyond. . .. In this there are a 
pucca latrine and a water pipe. Length of all is 
33 feet south north and breadth 18 feet east west. 
This land together with the site, superstructure 

and the land within the boundary limits 

Boundaries of this (are as follows) : — On the 
east there is a lane of 3 feet and a half as also a 

Savari bungalow *' and the house was only 

14 feet wide. 

that the sale deed contained a prior des- 
cription which was particular and which was not 
cut down by a general description as to bounr 
daries and that the lane was included in the conr« 
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veyance. (Stone, CJ.) Mahomed Abdul Karim 
V. Abdul Sattar. 1941 N.L.J. 242=A.I.R. 
1941 Nag. 162. 

• Construction — Sale of khewat land includ- 

ing ‘'jumla Haquq mutalqa'" — SalCy if includes 
appurtenant shamilat. 

Where in a deed o£ sale of khewat land, the 
shamilat is not expressly mentioned as having 
been sold, but the property sold includes '^jumla 
Haquq mutalqa^* the sale not only relates to the 
khewat land but also includes the appurtenant 
shamilat. (Tekchand, /.) Mengha Ram v, 
Makhna. 198 I.C. 199=14 R.L. 309=43 PX. 
R. 424=AJ.R. 1941 Lah. 416. 

Construction — Settlement deed by Hindu in 

favour of his wife for maintenance — Unchastity 
of wife after death rof settlor — If entails for- 
feiture of estate. 

A Hindu by a settlement deed gave certain 
properties to his wife. The deed inter aha pro- 
vided that the wife “shall during her life live in 
and enjoy ^ the under-mentioned properties." 
After the lifetime of the settlor, his widow 
became unchaste. The heirs of the settlor there- 
upon claimed that the widow forfeited the estate 
on account of her unchastity. 

Held, that in the absence of any dum casta 
clause in the deed of settlement under which the 
properties had come to vest in the wife for her 
life, no forfeiture could be held to have been 
incurred on account of her subsequent unchastity. 
{Ahdur Rahman, /.) SubbayvaN Chettiar v, 
Ponnuchami Chettia-r. 200 I.C. 70=14 R.M, 
692=1941 M.W.N. 639=A.I.R. 1941 Mad. 727 
=(1941) 1 M.L.J. 807. 

—‘Construction — Settlement deed by Hindu 
woman-^Gif t of property to tzvo grand- daughters 
for life and after their lives to their issue in 
equal shares — Interest taken— ‘Joint tenants or 
tenant S'in- common — Issue of grand-daughters — 
Vested interest of. 

R, a Hindu woman, executed on 2—11—1916, a 
deed of settlement in favour of her son-in-law by 
which she directed that her properties were to be 
enjoyed by him during his lifetime and after his 
death “your daughters, (1) T and (2) Z> 

shall enjoy during their lifetime and after them, 
issue of both shall take in equal shares." T died 
in 1919, leaving a daughter L, who died unmarri- 
ed in 1931. Ts father, R’s son-in-law died in 
1926. All the properties were in the possession 
of D. In 1937 Vs husband (Vs father) brought 
a suit for a declaration of title and recovery of 
possession of half of the properties on the foot- 
ing that L acquired on her birth a vested and 
absolute interest in one half of the properties 
which on her death devolved on him as her heir. 

Held, (1) that the daughters T and D took 
under the deed not as joint tenants but as tenants- 
lu-common absolutely with vested rights in their 
issue ; (2) that it could not have been the inten- 
tion of the settlor that the issue of T who prede- 
ceased D should after the death of their mother, 
retrain unprovided for until the death of the 
other sister; and (3) that Us heir, her father 
(plaintiff) was entitled to claim a half-share in 
the properties from D and her issue. {Hap pell, 
J.y Devakt Ammal V Adiharayana Chetty. 
tiA I.e. 25:5=17 R.M. 129=56 L.W. 553=1943 
770=A.LR. 1944 Matd. 28=:(1943) 2 
M.XJ» 579» 


Construction-Settlement— Gift to unborn 

person— Gift of income to son and thereafter tn 

sflflnr'^r '■evocation reserved to. 

settlor Grand.son not m existence at datf^ 
settlement — Validitv of gift to grandcon 
T. P. Act, S. IS. 47 Bom L.R°287 


- — ’—Construction — Settlement by Hindu m 
favour of wife before adoption of son — Wife fry 
have kf e-estate and after her death property to h(>~ 
enjoyed by adopted son— Death of zuife after n/ 
option — Remarriage by father and birth 

another son-Right of adopted son 

had no issue, adopted a soa 
(the plaintiff) on 13— 7— 1930. Two days before 
the adoption he executed a settlement deed in, 
favour of his wife A under which it was recited 
that she was put in possession of his propertv 
for her food, clothing, etc , for her lifetime and 
lifetime the boy to be adopted 
should take possession, hold and enjoy the oro- 
perty with absolute light and titte. She was to 
have a life-estate in the property for her lifetime 
and in case she died before the settlor, the latter 
was to enjoy the property himself. His wife.d' 
j ^ thereafter married a seco d wife 

and had a son by her in 1934 and died in 1941 
^ Held, that under the settlement deed which was 
in favour of /4, the plaintiff (adopted boy) did 
not get any rights in praesenti. and that only on* 
the death of T, did the plaintiff become entitled 
to property, and as an adopted son, according 
to Hindu Law, he had to share it along with the 
^ stepmother. (Rajamannar„ 

il EANi'^^^AMMAL V. PaRTHaSaRATHY AyYANGAR 
584=1945 M.W.N. 700=(1945) 2 M.’ 

1». J. 453, 


— —Construction— Slavery bond— Advance to 
agricultural labourer— Advance not to be called 
tn during service— Provision for recovery of same 
on termination of service with interest from date 
of cessation of service— Labourer not prohibited 
from seeking employment elsewhere — Enforceahi-^ 
hty of bond. 

The first respondent and his son-in-law, the 
second respondent, executed to the petitioner on 
18_/_1929 a bond, under which the second res- 
pondent was to work as a farm labourer for the 
petitioner. The respondents received in cash, an 
advance of Rs. 86, which was not to be called in 
while the second respondent worked for the 
petitioner but in case he refused to do so, the 
advance was to be repayable with interest at two- 
per cent, per month from the date when the peti- 
tioner ceased to ^ have the use of the second 
respondent's services. The second respondent 
was not, under the bond, prohibited from applying 
for service elsewhere. He left the petitioner’s* 
employment on 1~S — 1942 and thereupon the 
petitioner filed a suit to recover the money due 
under the bond. He, however, claimed interest 
only at 6 1/4 per cent, per annum. The suit was 
dismissed on the ground that the bond constituted 
a slavery bond. 

Held, that the bond could not in law be regard- 
ed as a slavery bond, there being nothing in it in 
the nature of a slavery bond. Though the rate 
of interest stipulated was high, the Court had' 
power to reduce it and further the petitioner had' 
claimed interest at 6 1/4 per cet t. and therefore 
the suit should be decreed. {Leach C.J., Wg^dsr 
worth and Patanjali Sastri, //.) 3®eenivasa ly|» 
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V. Govinda Kandiyar. I L.R. (1945) Mad. 319 
z=218 I.C. 166=18 R.M. 1=1945 M.W.N. 11= 
57 L.W. 613=A.I.R. 1945 Mad. 50=(1944) 
2 M.LJ.393 (F.B.). 

— Construction — Stipulation depriving person 

of statutory right. 

Any stipulation in a document which is said to 
have the effect of depriving a person of his statu 
tory right must be construed strictly and if there 
is any ambiguity in it, a construction in favour of 
maintaining the statutory right should be adopted. 
{Sen and Blank, JJ.') Hem Chandra Naskar 
Harendra Lal. 49 C.W.N. 634. 

Construction — Surrounding circumstance , 

— Admissibility of evidence as to. 

Evidence of surrounding circumstances is ad- 
missible to assist in the construction of a docu* 
ment about the legal effect of which the parties 
are at issue. Where the real dispute between the 
parties was whether a transaction was a sale or 
mortgage such evidence is admissible. {Niyogi, 
/.) Lalchand-z;. Ram Singh. 1942 N.LJ. 136. 

Construction — Theka or mortgage. 

Where the terms of a document were such as 
are consistent with a theka and in all its terms 
the document was described as a thekanama and 
not as a mortgage deed and the only uncommon 
condition was that the lessee was not liable to be 
ejected until certain security deposited by him 
had been paid off, the document is a pure lease 
and not a mortgage and even the uncommon 
condition will not turn the document into a mort- 
gage, for a theka lease may contain any conditions 
which the proprietors might agree to. {Harper^ 
S.M. and Sathe, J.M.) Makka Lal v. Ganga 
Singh. 1940 O.W.N. 1233=1940 R.D. 582= 
1941 A.W.R. (Rev.) 80 (2)=1941 O.A. (Supp.) 
69. 

Construction — Usufructuary 'mortgage — 

Rehan deed —Advance of money to executant— 
Undertaking to deliver possession and authoriza- 
tion to him to retain possession till repayment— 
Absence of words of hypothecation — Effect of 
See T. P. Act, Ss. 58 (d) and 68. 7 B.R. 512. 

'^Construction — When a question of fact and 

when one of law. 

What English words together form the equiva- 
lent of a given series of words of another language 
is a question of fact while what in particular 
circumstances and a given context, a given set of 
English words connotes is, generally, a question 
of law (Blag den. J.) Bhawani Sankar Jaisi v. 
Ganga Prasad. 198 I.C. 516=14 R.R. 204=A. 
I.R. 1941 Rang. 244. 

Construction— Will or gift or contract— 

Deed executed jointly by donor and donee. Maho- 
med Au V. Dinesh Chandra Ray. [5*e^ Q.O, 
Vol. I, Coli 3182.] 193 I.C. 540=13 R.C. 

413. 

Construction— Will or settlement— Deed by 

Hindu described as will— Bequest to only 
daughter of all property after death of testator 
and his wife— Provision that testator and his wife 
should be in possession and enjoyment till tnd of 
their lives— Effect of. See Will— Construction. 
(1943) 2 M.L.J. 332. 

— — Construction — Will~-“Tesiatrix stipulating 

to receive part of bequeathed money during life- 
time— Effect 

Cmade a bequest of Rs. 1,101 m favour of Gwith 
Ihe stipulation that as long as she (C) was living 
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she will draw a certain amount per annum and 
after her death G will receive the whole amount. 

Held, that the document amounted to a will and 
C was entitled to revoke it at r.ny time before her 
death. (Nawal Kishore, C.J. and Sukhdeonarain, 
J.) Heerachand z/. Chandani. 1942 M.L.R. 31 
(Civ.). 

Discharge— Mortgage bond — Stipulation 

that payment not to be accepted unless made 
under registered receipt or unless endorsed on 
back of bond— Payment made otherwise and 
accepted by creditor in part satisfaction of debt — 

I Effect of— If waiver of stipulation — Payment — 

' If operates as discharge — Duty of creditor to 
give credit to same. See Debtor and Creditor. 
23 Pat. L.T. 384. 

Execution— Agreement Jo sell— Not signed 

by one of vendors -If can be enforced against 
others. 

The question whether an agreement to sell 
which is not signed by one of the vendors is 
operative or not depends upon the intention of 
the paities. li the intention of the parlies in the 
document was that nobody would agree to sell 
his share unless all the others also agreed to sell 
their shares, it cannot be held that where one of 
them had failed to sign the document, the docu- 
ment was a complete document; on the other hand, 
if the sales were not interdependent in the sense 
that each vendor might well have sold his share 
of the pro erty without reference to the sale by 
others, and what really should have been a num- 
ber of separate sale deeds were rolled into one 
because of convenience, then the fact that in the 
agreement to sell one of the vendors bad not 
joined would not affect the question of specific 
performance as between the vendee and the ven- 
, dors who had signed the agreement to sell. The 
j question of intention has to be settled by a refer- 
ence to the terms of the document and to the cir- 
cumstances of the case. (Dalip Singh and Din 
Mahomed, JJ.) Umar Bakhsh v. Mul Pat 199 
I C. 720=14 R L. 426=44 PX.R. 54=A.I R 
1942 Lah. 86. 

Execution— Document not signed by all by 

whom it purports to be executed— Effect. 

If the intention of the parties to a document is 
that it shall not be complete till it is signed by all 
by whom it purports to have been executed then 
the document cannot be taken into consideration. 
But if the intention is that the signatures of 
thC'C who have signed the document shall be 
enough to perfect it then the document is com- 
plete and can be enforced, (Almond, J.C. and 
Mir Ahmed, J.) Kalu Ram v. FerOz Shah. 
195 I.C. 185=14 R.Pesh. 10=A.I.R. 1941 Pcsh. 

‘Execution — Minor— Deed purporting to he 


by- 

of. 


-Execution by guarjdian but not as such— Effect 


Where according to the recital in a deed the 
minor himself represented by his guardian pur- 
ports to join in the execution but he does not do 
so, and the deed is signed by the guardian but not 
in his capacity as such, it must be deemed 10 be 
executed by the guardian in his per.^onal capacity. 
(Akram and Pal, JJ.) Banku Bf.hari Manuol v. 
Banku Behari HazRA. 206 I.C. 599=15 RC. 
727=47 C.W.N. 288=A.I R. 1943 Caf. 203. 

— Material alteration— Effect 
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Where the date in a sarkhat sued^ on is altered 
from Sawan Badi 7 to Sawan Sudi 7, the altera- 
t on is mdterial, the deed is no longer the same 
deed and the suit based on it could not succeed. 
The fact that the period of limitation is not 
affected is not relevant since the liability of the 
executanr is altered by the alteration. {Batpai 
and Dar, JJ ) Hardwar Singh v. Hari Prashad 
Rai. I.L.R, (1942; Ail. 938=204 IC 558=15 
RA. 345 = 1942 A.W R. (H.C.) 352=1942 

A.L.J. 632=1942 A.L.W. 648=AJ.R. 1943 
All. 24. 

; - ^'Material alteration — Effect — Alteration of 

written contract — Arbitration danse in such con- 
tract — If becomes unenfarcible. 

An alteration in a ma erial part of a written 
contract made by a party thereto without the con- 
sent of the other party makes the contract void 
to this extent, that the party responsible for the 
alteration cannot enforce the contract against a 
party not responsible. The avoidance operates 
as from the time of al.eration so as to prevent 
the person who has made the alteration from 
putting the contract in suit to enforce against the 
other party any promise thereby made. An 
agreement in the comract to submit all disputes 
to arbitration is such a promise and it is, there- 
fore, not enforcible from the lime of the altera- 
tion of the contract agamst the party not re ponsi- 
ble for it. {Lor t Williams. J.) Bahadur Mull 
Chaudhuri V. NaCar Mull Madan Gopal. 
ILR. (1941) ICal 451=197 I.C. 22=14 R.C. 
291=45 C. W.N. 795=A.I.R. 1941 Cal. 534. 


■——•Material alteration -Effect of — Rule of 
English law as to — Applicability to India. Nathu 
Lal V , Gomti Kuer [fiee Q. D 1936-MO, Vol. T, 
Col. 3183.] 67 I.A. 318=lL.R. (1940) Kar. (P 
C ) 287=72 C.L J. 509=22 P L.T. 533=1941 P. 
W.N. 192=C1941) 1 MX J. 204 (P.C.) 

’Material alteration'—Eff ect — Suit on basis 

of deed — Oral evidence inadmissible to prove 
fonients — Plaintiff responsible for alteration — 
Secondary evidence — Admissibility — Right to 
decree. 

When there is a document and under the law 
no evidence other than the document itself 
or secondary evidence of its contents can be used 
to prove a contract, that document, if available, 
must be produced before the Court or a case 
must be made out for admitting secondary 
evidence, But if the plaintiff who sues on the 
document has made alterations and interpola- 
tions in it, he does not place the original docu- 
ment before the Court because it has lost its 
identity by having been altered in the meantime ; 
hs the plaintiff himself has been responsi- 
for destroying its identity, he cannot in 
justice and equity be allowed to adduce secon- 
dary evidence of its contents. The effect is that 
the plaintiff is not entitled to succeed in his suit 
(Mahomed Noor and Dhavle, ff) Ianardan 
Parfda?; Pranohan f:)As. 190 I.C 377=13 R 
P. 193=7 BR 20=5 Cut L.T. 45=22 Pat. L.' 
T. 666=A.I R. 1940 Pat. 245. 


Recitals in— -Attesting witnesses, if hound. 

It is well settled now that recitals in a deed do 
not bind the attesting witnesses, for, an attesta- 
tion pure^and simple is not enough to fijc the 
attestor with a knowle Ige of the conlents of 'the 
deed. (Din Mahomed and Sale, JJ,) Suraj 
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Bhan V. Abdul Khaliq. 211 IC 145—1*; -c 
184=45 P L R. 325=A.I R. 1944 Lah.l ^ 

Recitals Value of— If prima jade evi. 


denceagiinst executant— Execution 
guardian on behalf of minor— Effect of p . 
out/ S^NVASt -NfAiDa. [Sc? Q. D. i936-’40 V.?' 
1. Col. 3184,] A.I.R. 194i IWad. 97. 

Rectification— Mistake of parties— R>, .a 

of proof-Mortgage deed-Mistake “ 

m suit on-Mistake repeated in decree-Power 
of Court to rectify or set aside decree and morf 
gagedeed-Ltmits to-VJongage-If merged I 
decree. Noohudmn Esmailji v. Mahomed [Im,. 
Sur.RATi. f.SVe Q. D. 1936--40, Vol. I, Col m? 
192 I C 109=13 R.B. 223. '-OL.JlijS.J 


-Third party — Hight to challenge 
Wtien paities to a deed uphold it, no stranser 
can challenge It on the ground of want of cm 
stderation, {Bose, J.) Maroti BanSi v Radr, 
BAi, I.L R 1 1944. Nag. 796=1944 N L J 492' 
A.I.R. 1945 Nag. 60. •’ ’ 

Third party— Right to challenge— If cm 

raise question of henami. 

A stranger to a deed is competent to challenge 
as in reality a b^nami affair 
{Mnkherjea and Blank, JJ.) Saradindu Muk. 
HERJEE V Kunja KaminiRoy. 202 1 C 66^- 
15 R.C. 379=46 C.W.N. 798=76 C.L T 328^ 
A.I.R. 1942 Cal. 514, 

— Validity— Plea of invalidity as being oppos* 

ed to public policy — Burden of proof, 

A person who wants an agreement or a con- 
veyance to be declared invalid on account of its 
being opposed to public policy has to prove the 
grounds which would bring it under S. 23 of the 
t ontract Act. (Abdur Rahman. J.) Subbayyan 
ChETTTAR V PoNNuCHAMl ChETTIAR. 200 IC 
70=14 R.M. 692=1941 M.W.N. 639=AIR‘ 
1941 Mad. 727=(1941) 1 M.L.J. 807 ’ ‘ * 


DEFAMATION. 

See (i) I. P. Code, S. 499. 

(ii) Torts — Defamation. 

DEFENCE OF BURMA ACT. SeeBvmA 
Defence Act. 

DEFENCE OF INDIA ACT (1939)—// 
ultra viTQs— Government of India Act, Ss, 102 
and 316. 

It was within the powers of the Indian Legis- 
lature to pass the Defence of India Act S. 316 of 
the Government of India Act means that the 
powers conferred by all the provisions of the 
Act^ for the time being in force'on the Federal 
Legislature should be exercisable by the Indian 
Legislature, and it was not necessary in order to 
confer on the Indian Legislature the powers 
conferred by S. 102 of the Act to refer specifical- 
ly that section. (Bartley and Lodge, JJ) 
Miharendu Dutt Majumdar V, Emperor. 76 
I C.L. J. 292. - 

-If ultra vitts— ’Government of India Aci 

Sj. I02a«d 316.^ 

Even though S. 316 of the Government of India 
Act, 1935, which provi les that during the transi- 
tional period, the powers conferred by the provi- 
sion.s of the Act for the time being in force oh 
the Feleral Legivslatiire shall be exercisable by 
the Indian Legislature does not in terms refer to 
S. 102 of the A 't the legislative powers conferred 
by S. 102 are properly exercisable by the exist- 
ing Indian Legislature. The Defence pf India 
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Act, 1939, and the rules made under it are not, 
theretore, ultra vires the present Indian Legis- 
lature. {Gwyetf C J.j Varadachariar and Zajrul^ 
laKhan^ JJ.> Kiharendu Dutta Majumdar 
Emperor. I.L.R. (1942) Kar. (F.C.) 56=200 

I. C. 289=14 R.F.C. 32=55 L.W. 344=8 B.R. 
703=43 CrXJ. 504=23 P.L.T. 443=1942 P.W. 
N. 164=1942 M.W.N. 417=46 C.W.N. (F. R.) 
9=5 Fed. L.J. 47=A.I.R. 1942 F. C. 22 (F.C.) 

If ultra vires — Government of India Act, 

S. 102. 

The Defence of India Act is not ultra vires the 
central legislature, b. 102 of^ the Government 
of India Act so far from showing any intention 
to restrict the legislative po a ers for the emer- 
gency of war deliberately widens them. (Edgley 
and Roxburgh^ JJ,) Supfrintfndent and Re- 
membrancer Of 1 EGAL Affairs, Bengal v . D. B. 
Futanani. 222 I.C. 166=79 C.LJ. 189=A.I. 

R. 1945 Cal. 402. 

Scope — Speech in connection with trade or 

industrial dispute — Proceedings under Act--Pro-> 
prieiy — Duty of Magistrate, 

The Defence of India Act is not intended to 
be used where the public safety and the defence 
of British India are not imperilled. VVlere a 
speech is made in connection w’th a trade or 
industrial di.^pute which in noimal times would 
not render the speaker liable to punishment, and 
the speech does not adversely affect the war 
effort or seriously embarrass the Government, it 
is ordinarily unfair to invoke the provisions of 
the Act. Where, however, a speaker is charged 
under the Act, the Magistrate is bound to convict 
if the provisions of the Act are infringed, though 
in determining the appropriate sentence, he can 
consider whether the speech causes any em- 
barrassment to the Government in the prosecu- 
tion of it<! war effor. (HorwiltyJ.) Guruswami, 
In re. 200 I.C. 590=15 R.M. 146=55 L.W. 
257=1942 M.W.N. 302=43 Cr.L.J. 704= 
A.I.R. 1942 Mad. 427=(1942) 1 M.L.J. 457, 
S. 1 (4j and Government of India Act, 

S. 102 (4) — If necessarily conflicting. 

The provisions ot S. 1 (4) of the Defence of 
India Act and of S. 102 (4) of the Government of 
India Act are not necessarily conflicting, 
(Bartley and Lodae, J I.) Bimal Protiva Debi v . 
Emperor. 202 I.C. 150=15 R.C. 309=43 Cr.L. 

J. 793=1942 F.L.J. tH.C.) 180=75 C.L.J. 
90=A.I.R. 1942 Cal. 464. 

S. 2 and Rules 34 (vi) (j) and 38 (1) (a) 

— Defence of India Act if ultra vires the central 
legislature — R. 34 if within the competence of 
Central Government— Refusal to accept currency 
note — If an offence. 

The Defence of India Act is not ultra vires 
the central legislature. R. 34 of the rules of the 
Defence of India Act is within the competence 
of the central government in accordance with 
the provisions of S. 2 of the Defence of India 
Act. Any person who refuses to accept a curr- 
ency note upon the ground that it is woi th 
nothing is doing an act which tends to undermine 
public confidence in the note and his action 
comes within the provisions of Rr. 34 and 38 of 
the Defence of India Rules. (Allsop and 
Braundf JJ.) Meek Singh v . Kmpf.ror. I.L.R. 
(1941) All. 617=196 I.C. 295=14 R.A. 155= 
1941 A.L.W. 741=1941 O.A. fSupp.) 566= 
1941 O.W.N. 898=4 F.L.J. (H.C.) 268=1941 
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A. Cr.C. 167=42 Cr.L.J. 839=1941 A.L.J, 
352=1941 A.W.R. (H.C.) 240=A.I.R. 1941 
All. 321. 

S. 2— If ultra vires. 

S. 2 of the Defence of India Act which autho- 
rises the Central Government to make rules is 
not ultra vires. (Ameer Ail A C.J. and DaStJ.) 
Banwahu al I'lOY In re. 48 C.W.N. 766, 

S. 2 and Ordinance III of 1944, S. Z—If 

ultra vires. 

As an emergency has been proclaimed by the 
Governor-General, there is no force in the con- 
tention that S. 2 of the Defence of India Act or 
S. 3 of Ordinance III of 1944 is ultra vires by 
reason of the fact that they amount to legislation 
on matters enumerated in the Provincial List in 
Sch 7, Government of India Act. The power to 
make such laws by the Federal Legislature being 
expressly provided for in S. 102 (2), Government 
of India Act, it follows that under the plain 
terms of S. 72 in Sch. 9 of the Government of 
India Act, the Governor-General has similar 
pO'.^€r. {^Harries, C J.. Blacker and Munir, JJ.) 
Baldfv Mitter V Emperor. 213 I C 327=17 
RL 55=1944 F.L.J 149-45 Cr.L.J. 711=A.I. 
R. 1944 Lah. 142 (F.B ). 


S. 2 — If ultra vires — If amends Govern- 
ment of India Act. See Government of India 
Act (1935), S. 2Q7 (1) (a). 1944 P.W.N 95. 

S 2—R. 84 — Notification under — License to 

import steel— Grant of— Discretion of steel con-^ 
troller— Interference by Court. 

Under the notification issued by the Central 
Government in pursuance of R. 84 of the Defence 
of India Rules, an applicant for license to 
import steel shipped in fulfilment of firm orders 
placed before 1st January, 1941, is not entitled to 
the license hs of right, although the^ application 
is made before 1st April, 1941. It is within the 
discretion of the steel controller to grant the 
license or to refuse it, and with that discretion 
the Court will not interfere. (Ponckridge., J.) 
S. N. Mukherji V , Russell. I L.R. (1941)2 
Cal. 387-198 I.C. 324=14 R.C. 455=A.I.R, 
1942 Cal. 5l. 

S 2 (as amended by Ordinance (XI V 


of 19^Z)Scope—If ultra vires. 

The expression “reasons of State connected 
with defence” and the expression ‘reasons connect- 
ed with the maintenance of public order” in Entry 
No.l 'of List I and entry No. 1 of List No. II 
of Sch. VII of the Constitution Act are wide 
enough to include “public safely or interest," 
and therefore S. 2 of the Defence of India Act is 
not ultra vires either in its original or amended 
form. (Spens, CJ,, Varadachariar and ZafruUa 
Khan, JJ ) Empe^or Sibnath BANfRjEE. I, 
LR. (1943) Kar. (F.C.) 103=211 IC 241=16 
RPC. 63=10 B.R. 394=45 CiXJ. 341=6 F. 
L 1.151=24 P L.T. 332=1943 M.W.N. 612=48 
C.WN (FR.) 1=1943 P W N. 275=AI.R. 
1943 F.C. 75=(1943) 2 M.L.J. 468 (F.C.). 
S. 2 — Scope of discretion under — Exer- 
cise of— If can he questioned by Courts. See Cr. 
P. Code, S. 491 and Defence of India Act, Ss. 2 
and 16 and Defence of India Rules, R. 26. A.I, 


R. 1943 All. 277. 

— : — S. 2 and 2 (2) (x)— ultra vires— 
Delegation of legislative powers to ex^utive. 

On a contention that S- 2 and in paiticular S. 2 
(2) (x) of the Defence of India Act were ulM 
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vires the Indian Legislature by reason of the 
fact that it had delegated its powers of legisla- 
tion on matters of principle and policy and had 
left it to the executive to make rules on matters 
which should have been the subject of legisla- 
tion, 

Held, that the impugned provisions were not 
ultra vires the Indian Legislature on grounds 
urged. 

Per Harries, C. /.—It is clear that S. 2 (2) {x) 
states in considerable detail who can be appre- 
hended and detained and in what circumstances. 
Tne sub-section does not leave it to the rule- 
making authority to apprehend and detain anyone 
at its discretion or for any reason which it thinks 
fit. The power to make rules on this matter is 
circumscribed and strictly limited. In short, 
the Legislature has laid down principles to guide 
and direct the rule-making authority and to 
limit its powers and the scope of the rules which 
it may make. Though S. 2 of the Act does not 
state who the rule-making authority is to be, it 
does make it clear that whatever authority may 
be appointed to make rules, such authority must 
act within the strict limits imposed on its power 
by the section and in accordance with the prin- 
ciples and directions contained therein. The 
fact that the statute does not it-^elf deal with the 
details relating to detention cannot of itself make 
the section ultra vires, {Harries, C.J., Blacker 
and Munir, //.) Harkishan Das ^/. Emperor. 
212 I.C. 321=16 R.L 274=1944 F.L. J 72=45 
Cr.L.J. 580=A.I.R. 1944 Lah. 33 (F.B.). 

— — S. 2 (1) — // ultra vires. 

S. 2 (1) of the Defence of India Act is not 
ultra vires on the ground that the Legislature 
has delegated extensive powers to the rule- 
making authority without lading down any prin- 
ciple or policy or giving any directions or pro- 
viding any guide as to how the pov/ers delegated 
should be exercised. {Teja Singh and Bhandari, 
JJ.) Rup Lal Mehra V . Emperor. 221 I.C. 48 
=47 P.L.R. 134=A.I.R. 1945 Lah. 158. 


- (as amended in 1940), S. 2ri)and(2)- 

Construction and relative scope of — R, ^6, De 
fence of India Rules— If ultra vires. 

The function of sub-S. (2) of S. 2, Defence oJ 
India Act, 1939, as amended in 1940, is merely ar 
illustrative one; the rule-making power is con- 
ferred by sub-S. (1), and the rules which ar< 
referred to in the opening sentence of sub-S. (2] 
are the rules which are authorised by and made 
under, sub-S. (1), and the provisions of sub' 
(2) are not restrictive of sub-S (1). Th< 
Hnguage of S. 2 (1) amply justifies the terms oi 
Defence of India Rules, and th< 
latter rule is mide in conformity with the power* 
conferred by S. 2(1). (Lord Tkankertom) Em" 
PE^R z;. SiBNATH Banerji. 22l X C 243=194€ 

222=50 C.W.N 
P.W N 498=48 Bom 
A I'*! W N S46=A I R. 1945 P C, 

156=(1945j 2 M.L J. 325 (P C ) 

(bb)-.yco^.-/i 

S. 2 (1) of the Defence of India Act is nol 
^ Nor can it be said that 

c ^1 (2) (bb) is Within 

2(1) of jche Defence of India Act. {Stone, C 
J»fKanta and Divatia, JJ,) Haveuram Shett’^ 
V* Maharaja of Morvx. I.L.R. (1944) Bom 
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487=218 I.C. 81=17 R B 178=46 
877=A.I.R. 1945 Bom. 88 (F B.). 




S. 2 (2) lx) —Amending Ordinance XIV of 

1943— Scope — If ultra vires— Retrospective ober* 
ation. 

Ordinance No. XIV of 1943, amending S, 2 (2) 
of the Defence of India Act so as to bring it into 
conformity with R. 26 of the Rules issued under 
it, is not ultra vires the powers of the Governor- 
Geiseral. I'he ordinance has also retrospective 
effect. S. 2 of the Defence of India Act alone 
would be sufficient to give retrospective effect to 
the ordinance. {Horwill and Happell, JJ.) Go- 
VIND Swamin^thapt, In re. 210 I.C 403=16 R 
M 463=45 Cr.L.J. 262=56 L.W 430=1943 m' 
W N. 501=A.I.R. 1943 Mad. 714. 

*8. 2 (2) (x) (as amended by Ordinance 

XI V of 1943) — ultra vires — Items men~ 
honed in — If fall in List I of Government of 
India Act. 

All the items mentioned in S. 2 (2) (;tr) as 
amended by Ordinance XIV of 1943 are intimate- 
ly connected with the defence of British India. 
All the matters mentioned in S. 2 (2) (r), 
Defence of India Act, and in the amendment 
made thereto by the Ordinance fall withm List I, 
being matters connected with defence and none 
of them comes within List II. Items of List I 
may overlap items of List II but the pith and 
substance of the particular legislative enactment 
must be looked at to see if the subject-matter 
of that enactment Comes within items of List I 
or List If. (Mitter, Khundkar and Sen, JJ.) 
Shib N^th Banerjee A. E. Porter. 208 I C. 
493=16 R.C. 233=47 C.W.N. 802=AI.R. 1943 
Cal. 377 (S B.). 

S. 2 (2) (x ) — Whether n\tt 3 .vitts. 

Defence of India Act, S. 2 (2) (,r) is intra vires 
the Central Legislature in as much as Entry 
No. 1 of List 1 of the Seventh Schedule of the 
Constitution Act, 1935, gives the Central Legis- 
lature power to legislate with respect to pre- 
ventive detention in British India for reasons 
of State connected with defence and certain 
other specified matters. (Gwyer, C. J.^ Varada- 
chariar and ZafruUa Khan JJ.) Keshav Tal- 
p A HE t/. Emperor. I.L.R. (1943) Kar. (F.C ) 26 
=207 I.C 1=15 RFC 1=47 C.W.N. (F.R.) 
13=1943 O.W.N. 224=1943 A L.W. 407=9 B. 
R 390=1943 A. Cr.C 93=44 Cr.L.J. 558=46 
Bom.L.R. 22=1943 M.W.N 327=1943 P.W. 
.N. 122=6 F.LJ. 28=A.IR. 1943 F.C. 1= 
(1943) 2 M.L.J. 90 (F.C ). 

S. 2 (2) {xx)— Validity— Government of 

India Act, S. 102, and Sch. VII, List II, Items 27 
and 29. 

At the date when the Defence of India Act was 
passed, the Central Legislature had law-making 
power with regard to all matters in lists 1, 11 and 
III by virtue of S. 102 of the Government of 
India Act, consequent upon the emergency pro- 
clamation of September 3rd, 1939. Consequently 
S. 2 (2) (xx) of the Defence of India Act giving 
authority to the Central Government to make 
rules relating to the distribution and sale of 
essential goods is within the competence of the 
Central F.egislature such matters being covered 
by Items 27 and 29 of the Provincial Legislative 
List, (Derbyshire, C. /. and Gentle, J.) 

DAS Gtruharilal, Jh the matter of. 49 C.W.W. 
595=:194S F.L J. 205* 
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— — S. 2 (2) Movable property*— 

Meaning, 

The expression “movable property” in S. 2 (2) 
{xxiv) of the Detence of India Act includes a 
■chose in action ora right to sue. {McNair,],) 
Deputy Custodian of Enemy Properties v. Star 
Paper Mills, \ td. 48 C.W.N. 163. 

S, 2 (2) (xxiv ) — Requisitioning of movable 

property— Power of Legislature— Government of 
India Act, S 102 and Sch. VII, List //, Item 1. 

The provisions of the Defence of India Act 
iTelating to the requisitioning of movable property 
■contained in S. 2 (2) {xxiv) of that Act are within 
the po >vers of the Legislature under the heading 
“Public order” in Item 1 of List II. The words 
“public order” have a wide meaning and they 
authorise the Legi.^lature ?o do such acts as are 
oiecessary for the public safety and defence of 
the country. The Defence of India Act was 
passed by the Central Legislature after a procla- 
mation of emergency, pursuant to S. 102 of the 
^Government of India Act, had been made by the 
Governor-General on 3rd September, 1939. By 
reason of that proclamation, the Central Legisla- 
ture had power to legislate on any of the matters 
set out in any of the Lists in Sch. VII to the 
Government of India Act. {Derbyshire, C.J. and 
Centle,].) Jashoprokash Mitter v. Deputy 
Commissioner of Police. 49 C.W.N. 607=1945 
F.LJ.217. 

(£ /. Note), — This case is referred to by Der- 
byshire, CJ„ in 49 C.W.N. 595.] 

— — S. 2 (3), Rules 81 and 122— Power to 
frame rules for punishment— Power of Provincial 
iOovernment and its officer — Sate of sugar at price 
.exceeding controlled price before amendment of 
R, bl (A)— Conviction — Sustainability 

A salesman of a firm was convicted under R. 81 
•'(4) of the Defence of India Rules and sentenced 
to pay a fine of Rs. 50 in respect of a sale of sugar 
on 15 — 7 — 1942 at a price in excess of that fixed 
by the Collector of Madras under R. 81 (2) {b) of 
the Defence of India Rules. At the time of the 
offence R. 8I (<1) in its amended form did not 
provide any punishment for the contravention of 
an order made under the rules but only made 
punishable a contravention of R. 81. No appeal 
■or revision was preferred. But subsequently, the 
.partners of the firm were charged under R. 122 of 
the Rules. 

Held, that the power to frame rules for the 
punishment of offenders vested exclusively in the 
Central Government under S. 2 (3) of the* 
Defence of India Act and neither the Provincial 
Government nor its officers had any power to 
frame their own penal provisions. The sale of 
■sugar by the salesman on IS — 7 — 1942 was not 
punishable under R. 8’ (4) of Rules and therefore 
there was no contravention in respect of which 
the partners could be punished under R. 122, 
Penal provisions or powers must be specifically 
conferred where they do not already exist and 
they cannot be deemed to exist merely by infer- 
ence or analogy. (Byers, J.) Abdul Salam 
SaHtb. In re, 206 I C. 257=15 R.M. 946=44 
Cr.L.J. 463=1943 M.W.N. 46=56 L.W. 39= 
A.I.R. 1943 Mad 281=(1943) 1 M.L.J, 99. 

S. 2 (3) (iv) (b) — As respects any matter'* 

— Meaning of —Sale of paper on 8— 7 — 1942 af 
price in excess of that iixed by Provincial Govern* 
ment by order under R, 81 — Offence— Amendment 
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of 18 — 7 — 1942 making penat contravention of 
Orders— If retrospective. 

The accused was alleged to have sold on 
8—7 — 1942, a ream of paper for a price in excess 
of that fixed by the Provincial Government by an 
order issued under R. 81 (2) of the Defence of 
India Rules. He was therefore convicted under 
R. 81 (4) of the Defence of India Rules. R. 81 

(4) as it originally stood only made penal any 
contravention of the provisions of the rule but 
not of any order passed under it. On 18 — 7 — 1942, 
the sub-rule was amended to include contraven- 
tions of the order passed under the rule. 

that (I ) the offending act having been 
committed prior to' the amendment of R. 81 (4), 
and as the Provincial Government had no power 
to make penal provisions, no offence was com- 
mitted by the accused though he contravened the 
order; (2) the words “as respects any matter” 

I in S. 2 (3) (iv) (b) of the Defence of India Act , 
could not be construed as covering a provision 
for punishment for the contravention of any pro- 
visions of the rules or any order issued under 
such rules. {Kuppuswomi Ayvar, J,) Gov’nda 
Prabhu, In re, 211 1.C. 69=45 CrX. J. 290=16 
R.M. 499=1943 M.W.N. 575=A.I.R. 1943 
Mad. 687=(1943) 2 M.L.J. 287. 

;S. 2 (4) and (5) and Rule 75-A — *Duty* — 

Meaning of — Delegation of power to requisition 
property— Duty of delegatee to form opinion 
regarding necessity of requisitioning. ^ 

The expression “duty” in sub-sections (4) and 

(5) of S. 2 of the Defence of India Act refers to 
any substantive and independent duty that may, 
by the rules, be imposed on the Government con- 
cerned under sub-S. (3) (iv) (0) and {b) of that 
section. The duty or obligation of the authority 
concerned to form an opinion as to the necessity 
or expediency of making a requisition of pro- 
perty under R. 75-A of the Defence of India 
Rules, is an integral part of the power to make 
the requisition. This being so, the delegation of 
the power carries with it' the delegation of the 
duty to form the requisite opinion. Therefore, 
after the power is delegated the requisite opinion 
must be formed by the delegatee himself, (Das, 
J.) Mackertich John v, H. C. Gupta. 49 C. 
W.N. 322=80 C.L. J. 136. 

S.2 (4)—*‘Du fy**— Meaning of^ 

Per Gentle, J, — A duty of the Central Govern- 
[ ment which S. 2 (4) of the Defence of India Act 
' contemplate.*^ being delegated, is a substantial or 
an express duty, such as, a duty which, pursuant 
to S.2 (3) (tz;), can be imposed upon it, audits 
duty is to appoint an arbitrator under S. 19 (1) 
(h), (Derbyshire, C.J, and Gentle, J.) H. C. 
f .upta V, Mackertich John. 222 I.C. 48=1945 
F.L.J, 182=49 C.W,N. 583. 

S. 2 (5) and R. 89 ^2) (1). Cls. (a), (f) 

and (i) — Deleg atian of powers by Provincial 
Government to Provincial and Regional Transport 
Authorities— Legality, 

A Provincial Government’s Order directing 
that the powers conferred on the Provincial 
Government bv Cls. (o), (/) and (i) of R,89 (2) 
(1) of the Defence of India Rules with respect 
to the use of transport vehicles as defined in the 
Motor Vehicles Act shall be exercisable aho by 
the Provincial or Regional Transport Authorities 
con.stituted under that Act, is a valid •delegation 
under S. 2 (5) of the Defence of India Act. There 
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is no provision in the Defence of India Act to 
indicate that such a delegation is prohibit d. 
The fact that the power may be simultaneously 
exercised by both the Central and Provincial 
Governments does not make such a delegation 
illegal. iKuppuswami Ayyar,J) VelayudhaM 
PihLAh In re. I.L.R. (1944) Mad. 434=212 I. 
C. 108=16 R M. 581=45 Cr.L. J. 530=1943 M 
W.N. 715=56 L.W 62l=A.I.R. 1944 Mad, 135 
=(1943) 2 M.L J,429, 

— S. 2 (5 ) — Delegation of powers under rule 
— If operates to delegate pozvers conferred by 
subsequent amendment of the rule. 

When a Provincial Government, acting under 
S. 2 (5) of the Defence of India Act, delegates its 
powers under a rule of the Defence of India Rules 
to District Magistrate within the province, such 
delegation covers only the powers conferred by 
the rule as it stands on the date of the delegation. 
It does not cover powers conferred by amend- 
ments made in the rule subsequent to the date of 
delegation. A fresh delegation in respect of the 
powers under the amendment is necessary, if the 
powers under the amendment are to be exercised, 
{Macklin and Sen^ JJ.) EmperoR v Rayangouda 
Lingangoupa. I.L.R, (1945) Bom 103=220 1. 
C. 486=47 Cr.L J 23=46 Bom.L.R. 495=A.I.R. 
1944 Bom. 259. 

-S. 2 (5) and Defence of India Rules, R 26 


DEFENCE OF INDIA ACT (1939). S, 2. 

safe administration of criminal justice’* or of 
any justice. If the detained persons are refusedi 
access to ail legal advice there is an abui^e of 
power. The jurisdiction of the courts is not wholly i 
ousted by the Dv-fence of India Act. {Pollock and 
Vivian Bose, JJ .) Prabhakar Keshfo Tare 
Fmpeuor I.L.R. (1943) Nag. 154=205 I.C 5== 
15R.N 178=44 CrL.J. 345=1943 N.L J. 1=: 
A.I.R. 1943 Nag. 26. 

S 2 (5) and Restriction and Detentioir 

Ordinance (III of 1944), S.5 — Intra vires. 

As S 124(2) of the G overnment of India Act 
expressly permits the Governor-General or the 
Central Legislature to authorise the Provincial 
Government to delegate its powers and duties to. 
one of its officers, it follows that S. 2 (5) of the 
Defence of India Act and S. 5 of Ordinance III 
of 1944, authorising such delegation cannot be 
contended to be ultra vires the Governor-GeneraL 
Hence valid orders of detention could be pas'ied’ 
by an officer of the Provincial Government duly 
authorised. (Harries, C. J.. Blacker and Munir, 
JP) BALPt-v Mttter V. Emperor. 1944 FLJ. 
149=213 I.C. 327=17 R.L. 55=45 Cr.L.J. 7 lL 
=A.I.R. 1944 Lah 142 (F.B ). 

S. 2 (5) — Scope — If exhaustive^Delegatiovr- 

of functions— Government of India Act, S. 49 
— Responsibility of Governor for acts of Home 


— Delegation to officer by Provincial Government 
of power to pass orders under R, 26 — ‘Proper 
person to be satisfied according to terms of R, 26. 

It is clearly implied in S* 2 (5) of the Defence 
of India Act that it is the officer or authority to 
whom the power is delegated who must be satis- 
fied according to the terms of the rule under 
which he issues orders. When an order is passed 
tinder R. 26 under powers delegated to an officer, 
it would be unnecessary^ for the Provincial 
Government to be satisfied in each case before the 
order is passed. If it were to be so there would 
be no object in delegating the power. (Thomas, 
CJ.and Bennett,/.) Suraj Prasad Shuklaj'. 
U. P. (Government 218 I.C. 19=46 Cr L J. 3/3 
=1944 A.W R. (C C.) 274 (2)=1944 O W.N. 
434=1944 O.A. (C.C.) 274 (2). 

S. 2 (5) and R. 26 (f )—If abrogate S 491 » 

Cr.P.Code — Rights of detained person — Juns- 
diction of Courts to enquire into matters if 
excluded by Act. 

Per Bose, S. 491, Cr. P. Code, has not been 
abrogated in any respect either by S. 2 (5) of 
Defence of India Act or by K. 26 (/) of the 
Defence of India Rules. Any person aggrieved 
has a right to apply to the High Court and he has 
a fight to be heard. Though the Provincial 
G6>fernmetit:is entitled, to take all, proper precau- 
tions in the matter of granting interviews, even 
to legal advisers/- it has' no - power to shut the 
detained persons off altogether from Reasonable 
and proper legal advice. The Provincial Govern-, 
ment has no power to prevent such issues as bad 
faith or abuse of the Act or fraud upon the Act 
from being tried in the High Court in the ordi- 
nary way if they are raised, subject of course to 
such reasonable safeguards as the Provincial 
Government may desire to have ob.served, that is 
to say, the trial, despite all safeguards, must be 
according to canons of natural justice, or accord- 
ing the iRindamental rules of practice neces- 


Minister. 

S. 2 (5) of the Defence of India Act does not 
provide the only means by which the Governor ca& 
relieve himself of a strictly personal function. It 
provides a means of delegation in the strict sense 
of the word, namely, a transfer of the power or 
duty to the officer or authority defined in the sub- 
section, with a corresponding divestiture of the 
Governor of any re'^ponsibility in the matter* 
whereas under S. 49(1) of the (Government of 
India Act, 1935, the Governor remains responsible 
for the action of his subordinate taken in his- 
name. The Home Minister is subordinate to the- 
Governor within the meaning of S. 49 (1), Govern- 
ment of India Act. (Lord Thankerton) Em- 
peror Stbnath Banfrji. 221 I.C. 243=1946 
P.C. (Rul.) 50=1945 F L. 1.222=50 C.W.N.25 
=12 B.R. 142=1945 P W.N. 498=48 Bom.L.R. 
1=1945 IV^.W.N. 546=A.I.R. 1945 P.C. 156= 
(1945) 2 M.L.J.325 (P.C.). 

S. 2 (5) — Scope — If restricts powers of 

Governor or excludes other modes of carrying on 
executive Government-~S.49 (5), Government of 
India Act. See Government of India Act (1935)fe.‘ 
S 49 (2). (1945) 2 M.L.J. 325 (P.C.). 

S 2(5) Validity of — Power to pass orders 

under R. 26 of the Defence of India Rules dele* 
gated to an officer by Provincial Government*** 
Provincial Government if still to be satisfied 


according to the terms of R. 26. . . 

There is no repugnancy between the provisions 
of the Constitution Act and the provision m b. -s 
(5) of the Defence of India Act and it is clearly 
implied in sub-sec. (5) that it is the officer or 
authority to whom the power to pass orders under 
R. 26 of the Defence of India Rules is delegatea 
who must’be Bansfied according to the terms or 
R. 26. ‘ It would be unnecessary for the Provincial 
Government to be satisfied in such a matter* 
{Thomas, C.X. and Bennett, J ) ^aladev Nand^ 
U. P. Government. 20 Luck 282=219 I.C. 3^. 


mg to me runaameniai ruies or practice neces- u. r. uoveknmknt. juucis. 

sary for the due protection' of persons and the * =18 R.0, 60=46 Cr.L.J. 526=1944 A.W.K. w 
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C.) 279=1944 O.W.N. 428=1944 O.A. (C.C.) 
279=A.I.R. 1945 Oudh 126. 

Ss. 3 and 14 — Powers of Court under 

S. 517, Cr. P. Code — If abrogated. 

Obiter, — The powers of the Court under S. 5 17, 
Cr. F. Code have not been abrogated by the 
Defence of India Rulesi {Puranik J) Babulal 

V. Emperor. I.L.R. (1945) Nag. 714=1945 N.L. 

J. 405. ^ 

~S. 3 — Scope — Rules not properly made 

under S. 2 — If can have the effect of law. 

Per Harries, C.J. — S. 3 of the Defence of India 
Act contemplates only rules properly made within 
the limits imposed by S. 2 and any rules which are 
beyond the powers of the rule-making authority 
can never have the force of law by reason of S. 3. 
(Harries, C.J., Blacker and Munir, JJ.) Har- 
kishan Das v. Emperor. 1944 F.L.J. 72=212 
I.C. 321=16 R.L. 274=44 Cr.L.J. 580=A.I.R. 
1944 Lah. 33 (F.B.). 

S-^-If mandatory. ^ 

Per Fasl AH, C.J. — S. 8 of the Defence of India 
Act is not mandatory, but merely enables the Pro- 
vincial Government to constitute a Special Tri- 
bunal composed of persons {Possessing the quali- 
fications set out in sub-cl. 2. The use of the word 
‘may’ in this section as well as in S* 9 clearly shows 
that it is for the Provincial Government to decide 
whether a Special Tribunal should be constituted 
and whether any general or special order should 
be passed directing it to try the offences men- 
tioned in S. 9. (Fasl AH, C.J., Mannhar Lall and 
Meredith, JJ.) Gopal Marwari t/. Emperor. 22 
Pat. 433=209 I C. 482=16 R P. 114=1944 P. 

W. N. 420=10 B.R. 482=45 Cr.L.J. 177=A.I. 
R. 1943 Pat. 245 (S.B.). 

Ss. 14 and IS— -Scope and Effect. 

Nothing is to be altered, no rights or liberties 
to be interfered with, no privileges withdrawn or 
curtailed, except as expressly provided by or 
under the Act. The ordinary laws are to continue 
to function except and in so far as they are ex- 
pressly altered by or under the Act. More, even 
when they are altered the special powers confer- 
red are to beu^ed sparingly, and the ordinary 
lives and avocations of those proceeded against 
under the Act and its rules are to be interfered 
■with as little as possible, and only to the extent 
consonant with the public safety and interest and 
the defence of British India. These conditions 
are express and restrictive. They are funda- 
mental. (Bose and Sen, JJ.) Vimlabai Desh- 
PANDE V. Emperor. I.L.R. (1945) Nag. 6=A.L 
R. 1945 Nag. 8. 

S. 14 — Scope — Bar of jurisdiction of ordi- 
nary Courts — Subsequent ordinance setting up 
Special Courts. 

S 14 of the Defence of India Act, merely pre- 
serves the jurisdiction of the ordinary Courts in 
certain circumstances, so far as the Defence of 
India Act itself is concerned, not so far as subse- 
quent Acts are concerned. It indicates that the 
Defence of India Act (and that Act only) does 
not takeaway the ordinary Court’s jurisdiction, 
except in the manner specifically indicated. If a 
subsequent ordinance constitutes Special^ Courts 
and in certain respects takes away the jurisdic- 
tion of the ordinary Courts, the Defence of India 
Act obviously cannot prevent it from doing so, 
and if the provisions of the ordinance are in any 
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way inconsistent with those of the Defence of 
India Act, those of the ordinance, which is equi- 
valent to a subsequent Act, must prevail. (Fast 
All, C.J,, Manohar Lall and Meredith, JJ.) Gopal 
Marwari V. Emperor. 22 Pat. 433=209 I.C. 482 
=16 .<.P. 114=1944 P.W.N. 420=45 Cr.L.J. 
177=10 B.R. 482=A.I.R. 1943 Pat. 245 (S.B.). 

— — S. 14 — Scope — Jurisdiction— Decree for 
ejectment of tenant by Civil Court — Order by 
District Magistrate requiring landlord not to 
interfere with possession of tenant — If ultras 
vires. See Defence of India Pules (1939), R 81 
(2) (BB) (ii). 47 Born.L.R.357. 

S. IS— ‘Applicability— Order made under tn- 

valid rule. 

An order made under or by virtue of a rule which- 
is invalid has no force or eflfect and is a nulity. S. 

16 (I) of the Defence of India Act, has no appli- 
cation to such an order. (Gwyer, C.J., Varadach-^ 
ariar and Zajrulla Khan, JJ.) Kehsav Talpade 
z;. Emperor. I.L.R. (19431 Kar. (F.C.) 126= 

207 I C 1=16R.F.C 1=47C.W.N.(F,R.) 13= 
1943 O.W.N. 224=1943 A L.W, 407=9 B.R. 390 
=1943 A Cr C. 93=44 Cr L J 558=46 Bom. 

L R. 22=6 F. L J. 28=1943 M. W. N. 327= 
1943 P.W.N. 122=A.I.R. 1943 F.C. 1=(1943) 2-' 
M.L.J.90 (F.C.). 

S. 16 ‘-Arrest under R, 129 — Bad faith^ 

Power of High Court to consider — Cr. P. Code,. 

S 491. 

On an application under S. 491, Cr. P. Code, otv 
behalf of a person detained under R. 129, Defence 
of India Kules, the High Court is quite compe- 
tent to determine whether the anei-t had been 
really made under that rule or whether it had 
been made in bad faiih for a collateral purpose 
and was hence an abuse of power and fraud upon 
the statute. If it comes to the conclusion that 
there had been a misuse or an abuse of the 
powers given by the rule, it can order his release^ 
in spite of S. 16 of the Defence of India Act. 
(Din Mahomed and Teja Singh, JJ ) Beshesher 
Dayal Emperor. 221 I.C, 577=47 P,L.R.'«»»«^ 
416=A.I.R. 1946 Cal. 36. 

S. 16 — Conditions of detention prescribed 

under R. 26 (5) and {5-A )— Court* s power of scru*- 
tiny. 

The rules drawn up under sub-rules 5 and 5-A 
of R. 26 of the Defence of India Rules are not. 
the “orders'* contemplated by Ss 2 and 16 of the 
Defence of India Act and authorised by R. 26i 
The Court consequently has power to scrutinise 
the conditions of detention “determined" under 
sub-rules Sand 5-A and to see that they do not 
contravene any law, and in particular the law laid 
down by S.15 of the Defence of India Act. (Bose,. 

J.) Surajprasat) Yeshwanta. IX.R. (1944) 
Nag. 629=221 I.C. 26=1946 Nag. (Rul.) 6= 

47 Cr.L.J. 33=1944 N.L.J. 38=A.I.R. 1944 
Nag. 221. 

— S. 16 — If affects jurisdiction created by 
S. 491, Cr. P. Code. See Cr. P. Cope, S. 491 and-- 
Defence of India Act, Ss. 2 and 16 and Defence 
OF India Rules, R. 26. A.I.R. 1943 All. 277. 

S. IS— Scope — Inquiry by Court into ques*- 

tion of good faith — If barred. 

S. 16 of the Defence of India Act is no bar to- 
an inquiry whether the order passed under the 
Defence of India Act or the rules framt d there- 
under is a valid order made in goQ4 faith, and. 
the question of good faith, when raised, has to be 
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decided by the Court. (Bose and Sen. JJ.) 
Vimlabai Deshpanuek. Empeeoe. I.L.R. (1945) 
Nag. 6=A,I.R. 1945 Nag. 8. 

S. 16— Scope— Order passed under colour 

of power conferred. 

S. 16 of the Defence of India Act, requires that 
the order must be passed in the exercise of the 
.power conferred by the Act and not merely in 
colourable exercise of such power. No power 
is conferred to make an order in bad faith, or in 
abuse of the Act or for the purpose of effecting a j 
fraud on the Act and consequently these issues 
must be investigated if they are raised. (Pollock 
and Vivian Bose, //,) Prabhakar KesheoTare 
2;. Emperor. I.L.R. (1943) Nag. 154=205 I.C. 
5=15 R.N. 178=44 Cr.L.J. 345=1943 N.L.J. 
1=A.I.R. 1943 Nag. 26. 

— — Ss. 16 and n--^Order passed in had faith — 
If protected from judicialinterference — S. 16 (1), 
if applies to orders passed under Rules — Nature 
and scope of presumption under S. 16 (2) — 
Defence of India RuleSy R. 5l*F. 

The immunity from judicial interference laid 
down in S. 16 (1) of the Defence of India Act is 
not limited to orders made in exercise of the 
^o^vers conferred by the Act but extends also 
to orders made in exercise of powers conferred 
‘by the Rules made by the Central Governrnent 
under S. 2 of the Act The presumption raised 
■by S. 16 (s') covers both the fact of the making 
•of the order by the particular authority by whom 
it purports to have been made, and the making of 
it in exercise of the powers conferred by or 
undtr the Act. But the presumption regarding 
'both these matters is rebuttable. To reconcile 
sub-S. (1) of S. 16 with sub-S. (2) of that section 
and S. 17 of the Act which protects only acts 
'done or intended to be done “in good faith” it 
has to be held that the immunity provided for in 
sub-S. (1) of S. 16 of the Act cannot be claimed 
for an order made in bad faith. What is protec- 
'ted by S. 16 (1) is an order made in exercise of 
the power and not one made in abuse of the 
.power. If the power is exercised in bad faith or 
for a collateral purpose, it is an abuse of the 
powers and a fraud upon the statute and is not 
realty an exercise of the power at all and the 
Court can interfere with such colourable exer- 
cise of the power. This construction of S. 16 (1) 
of the Act is consonant with the general princi- 
ples of law of which it is a statutory recogni- 
tion and embodiment. When, therefore, aii issue 
is raised that an order superseding a Municipal- 
ity under R. 51-F of the Defence of India Rules 
"has been made in bad faith or for a collateral 

P urpose, the Court is bound to enquire into the 
ac^ The onus is of course on the party raising 
the isstie to prove bis allegation. (Ameer Ali. 
A.CJ. and Das, L) BanwarIlal Roy, In re. 
48 C.W.N. 766. 

l6-^Order ultra vires or not made bona 
ifide — Jurisdiction of Court. 

S. 16 of the Defence of India Act is no bar to 
the* Court interfering with an order made in the 
ij^exerci e of any power conferred by or under this 
Act, if it is satisfied either that the order is ultra 
wires or that it is not made bona fide for the 
purposes alleged by it but for some collateral 
object. (Young C L, Monroe and Muhammad 
Munir. JJ.) ^Lahore Electric Supply Co., Ltd. 
w. Province of Punjab. I.L.R. (1943) Lah. 617 
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=205 I.C. 337=15 R.L. 285=6 F.LJ. (HCl 
40=45 P.L.R. 71=A.I.R. 1943 Lah. 41 (F.^V 

S, 16 — Order under R. 7S'A of Defence oi 

India Rules— Jurisdiction of Court. 

An application in Court calling in question an 
order made under R. 7S-A of the Defence of 
India Rules is barred by S. 16 of the Defence of 
India Act. (Das, J.) Baldeo Das Bajoria v. 
Governor OF T PIE U.P. I.L.R. (1944) 1 Cal. 181 
=A.I.R. 1945 Cal. 44. 

S.16 (1) —Order of detention under R. 26, 

Defence of India Rules— Jurisdiction of High 
Court to question validity— Government of India 
Act (1935), 59 (2). 

It cannot be said that the High Courts have no 
jurisdiction in view of S. 59 (2) of the Constitu- 
tion Act and S. 16 (1) of the Defence of India 
Act to investigate the validity of orders of deten- 
tion made under R. 26 of the Defence of India 
Rules. S. 59 (2) of the Const'tution Act only 
relates to one specified ground of challenge, 
namely, that the order or instrument was not 
made or executed by the Governor; and S. 16 (1) 
of the Defence of India Act which assumes that 
the order is made in the exercise of the power 
clearly leaves it open to challenge on the ground 
that it was not made in conformity with the 
power conferred. In either case, no doubt, the 
burden of proof lies heavily on the ^ challenger to 
produce admissible evidence sufficient to esta- 
blish a prima facie case as to the inaccuracy of 
the recitals in the orders of detention. {Lord 
Thankertan.) Fmperor v. Sibnath Banerji. 
221 I.C. 243=1946 P.C. (Rul.) 50=1945 F.L.J. 
222=50 C.W.N. 25=12 B.R 142=1945 P W.N. 
498=48 Bom.L.R. 1=1945 M.W.N. 546=A.L 
R. 1945 P.C. 156=(1945) 2 M.L.J. 325 (P.C.). 

S. 19— Arbitrator appointed under— Power 

to adjudge claim for loss sustained by acts under 
R. 49. 

An arbitrator appointed under S, 19 of the 
Defence of India Act cannot adjudge a claim for 
compensation for loss sustained in respect of 
movable property by acts done under Defence of 
India Rules, R. 49. (Akram and Blank. JJ.) 
Keshab Chandra Pal v. Governor-General of 
India in (Council. 49 C.W.N, 218=AI.R. 
1945 Cal 294 

S. 19 (1) (b)— Court-fee— Arbitrator under 

— If Court — Award — Appeal — Court-fee. See 
Court-fees Act, S. 8 and sch. II, Cl. 11. 47 
Bom.L.R. 327. , , 

S. 21 — Defence of India Rules— Whether 

valid. . 

The Defence of India Act is intra wires the 
Government and the Defence of India Rules now 
have valid statutory authority independent of the 
ordinance under which they were made. iMaae- 
ly,J.) Emperor Gopal Narain Saksena. 205 
I.C. 34=15 R O 387=1943 A.Cr.C. 28=44 Cr. 
L.J. 318=1943 0,A. (C-C.) 16=1943 O.W N, 
37=A.I.R. 1943 Oudh 227. 

S. 21—Scope-R. 26 of Defence of India 

Rules— If saved. ^ r * 1,0 

Mitter and Khundkar, JJ . — S. 21 uf the 
Defence of India Act, does not merely continue 
the rules made in pursuance of the powers given 
by the Defence of India Ordinance but continues 
them by re-enactment. What in fact had existe^ 
was continued — not merely what existed on y 
as valid in law* Rule 26 of the Defence of India 
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Rules as it then existed may have been ultra 
vireSf but as it had existed at the passing of the 
Defence of India Act it continued and could later 
on be amended from time to time. 

Per Sen, S. 21 saves and continues rules made 
in the exercise of powers conferred by the De- 
fence of India Ordinance and notrules made in 
the exercise of a power not conferred but believed 
to have been conferred. As the Central Govern- 
ment had no power to make a rule like R. 26 of 
the Defence of India Rules under the Ordinance, 
that rule was not made in the exercise of “ any 
.power conferred” and was therefore not saved by 
S. 21 of the Defence of India Act. {Mitter, Kh~ 
undkar and S euy //.) Shib Nath banerjee t;. 
A.E. Porter. 208 I.C. 493=16 R.C. 2ZZ—M 
C.W.N. 802=A.I.R. 1943 Cal. 377 (S,B.). 
DEFENCE OF INDIA (AMENDMENT) 
ORDINANCE (XIV OF lUZ)— Applicability 
— Pending proceedings. 

The Governor-General by his Ordinance (XIV 
of 1943) says that no person, detained in the past | 
under orders made under R. 26 of the Defence of ' 
India Rules, is to be released on the ground that 
the rule was bad. That being the plain intend- 
ment of the Ordinance, its provisions, if other- 
wise valid, would apply to pending proceedings, 
as there is no saving of pending proceedings. 
(Mitter, Khundkar and Sen, JL) Shib Nath 
Banerjee V. A. E. Porter. 208 I.C. 493=16 
R.C. 233=47 C.W.N. 802=A.I.R. 1943 Cal. 
377 (S.B,). 

Scope — Not ultra vires or invalid. 

Ordinance (XIV of 1943) does not go beyond 
the powers of the Governor-General under S. 72 
of the 9th schedule to the Government of India 
Act of 1935. The ordinance is to have the like 
force of law as an Act passed by the Indian 
Legislature ; such an ordinance may amend an 
Act of the Indian Legislature and may have 
retrospective effect given to it. It is therefore 
not invalid. (Beaumont^ CJ., Chagla and Weston, 
JJ.) Emperor?;. Prabhakar Konbaji Bhapkar. 
212 I.C. 358=16 R.B. 354=45 Cr L. J, 604=46 
Bom.L.R. 50=A.I.R. 1944 Bom. 119 (F.B.). 
S. 2 — Construction and effect — ''The follow- 
ing clause shall be substituted and shall he deem- 
ed always to have been substituted -Meaning 
of. 

The words “the following clause shall be sub- 
stituted and shall be deemed always to have been 
substituted.” in S. 2 of Ordinance XIV of 1943, 
clearly mean that the new clause is substituted, 
and the old clause from the date of its inception 
is to be read in the form of the substituted 
•clause. S. 2 (2) {x) of the Defence of India Act 
bas therefore to be read as having from its 
inception been in the form of the substituted 
•clause, {Beaumont t CJ,, Chagla and Weston, 
JJ.) Emperor v. Prabhakar Kondaji Bhapkar. 
212 I.C. 358=16 R.B. 354=45 Cr.L.J. 604=46 
Bom.L.R. 50=A.I,R. 1944 Bom. 119 (F.B.). 
Ss, 2 and 3—// ultra vires. 

Per Miner & Sen, JJ, {Khundkar, /.* contra).— 
The Governor-General has no power to repeal 
•directly and in express terms any Act of the 
Central Indian Legislature. The power to amend 
•stands on the same principle, for whereas repeal 
means the destruction of the whole, amendment 
means the destruction of a part, followed, may 
i)e but not necessarily, by the creation of a subs- 
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titute.^ Therefore S. 2 of Ordinance XIV of 
1943 is ultra vires ^ the Governoi -General, 
S. 3 of the Ordinance is also an amendment of 
the Defence of India Act and ca- not have an 
existence independently of S. 2. {Mitter, Khund- 
kar and Sen, JJ.) Shib Nath Banerjee v, A.E, 
Porter. 208 I.C. 493=16 R.C. 233=47 C.W. 

N. 802=A.I.R. 1943 Cal. 377 (S.B.). 

Ss. 2 and 3 — If ultra vires. 

Importance must be attached to the difference 
between the provision in S. 2 of the Defence of 
India (Amendment) Ordinance (XIV of 1943), 
which makes the substituted provision take effect 
from the date of the Defence of India Act itself 
and the provision in S. 3 which prevents any ques- 
tion being raised as to the validity of orders there- 
fore passed under R. 26 of the Defence of India 
Rules. Whether S. 2 ot the Ordinance was valid 
or not. S. 3 is not invalid or ultra vires, as it 
cannot be said directly to amend or repeal any 
provision of the Defence of India Act and is not 
so dependent on S. 2, or so connected with it as 
to be incapable of being given effect to by itself. 

S. 3 merely deals with the remedies of parties 
and the power of Court to give redress in respect 
of a breach of the pre-existing law and might 
well have been enacted by the legislature or by 
the Ordinance making authority without any pro- 
vision corresponding to S. 2 of the Ordinance. 
{Spens, C.J., Varadachariar and ZafruHa Khan, 
JJ.) Emperor v, Shbnath Banerjee, I.L.R, 
1943) Kar. (F.C.) 103=6 F.L.J. 151=48 C.W. 
(N. (F.R.) 1=1943 PW.N. 275=211 I.C. 241 
=16 R.F C. 63=10 B.R. 394=45 Cr.L.J. 341= 
24 P.L.T. 332=(1943) M.W.N. 612=A.I.R. 
1943 (F.C.) 75=(1943) 2 M.L.J.468 (F.C.) 

Ss. 2 and 3 and Government of India 

Act, S. 72 — Power of Governor- General to pro- 
mulgate Ordinance with retrospective effect- S 2 
of Ordinance XIV of 1943 if retrospective in 
operation — Scope of S. 3. 

The Governor-General is competent to make 
and promulgate Ordinances giving them retrosp- 
ective effect. S. 2 of Ordinance XIV of 1943 
which substitutes a new clause (x) of S. 2 (2) of 
the Defence of India Act is retrospective in 
operation. S. 3 of the Ordinance is mandatory 
and enjoins that an order under R. 26 of the 
Defence of India Rules cannot be called in ques- 
tion on the ground that it was in excess of the 
rule-making power given by the Defence of 
India Act. {Iqbal Ahmad, CJ.) Baldeo Das w. 
Emperor. I L.R. 0943 ) All. 778=209 I.C. 97= 
16 R A. 103=1943 A.L.W. 525=1943 A. Cr C. 
135=1943 O.W.N. (H.C.) 309=45 Cr.L.J. 69= 
1943 A.W.R. (H.C.) 155=1943 O.A. (H.C.) 155 
=1943 A.L.J 344=AJ.R. 1943 Ail. 331. 

S. 2 — Validity. 

S. 2 of Ordinance, XIV of 1943 has been validly 
enacted. {Iqbal Ahmad, C J„ Allsop and Bajpai, 
JJ.) Baijnath V, Superintendent, Centhal 
Jail, Agra. I.L.R, (1944 -All. 174=1944 FL. 
J. 67=212 I C. 210=16 R.A. 270=1944 A Cr. 
C. 14=1944 A.L.J 59=1944 A.L.W. 46=1944 

O. W.N. (H.C.) 17=1944 O.A. (H.C.) 1=1944 
A.W.R. (H.C.) 1=46 Cr. L. J. 313=A.1.R. 1944 
All. 62, 

S. 3— Applicability and sccffe— Pending 

proceedings. 
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S. 3 of Ordinance XI V of 1943 applies to pend- 
ing proceedings and it prtrclutles the Court from 
allowing an order to be called in question merely 
because R. 26 of the Defence of India Rules was 
bey 'nd the powers conferred by the Defence of 
India Act when the rule was made. {Beaumont^ 
C Chagla and Weston^ JJ.) Emperor v. Pra- 
BHAKAR KoNdaji Bhapkar. 212 I.C. 358=16 
R.B. 354=45 Cr.LJ. 604=46 Bom.L.R. 50==A. 
I.R. 1944 Bom. 119 (F.B.). 

DEFENCE OF INDIA RULES (1939)— 

Mere possession of seditious literature — 

Sentence, 

Possession simpliciter of seditious literature or 
manuscripts is liable to draw a heavy sentence 
under the Defence of India Rules. Where the 
manuser pt found in the possession of the accused 
is found to be of a particular type, and indicates 
that It IS intt-nded to be disseminated, the fact 
that the accu ed did not own the literature is no 
ground for reducing the sentence. (HorwUU J) 
Appal^swamy. In re (i) 203 I.C. 284=1943 
M. W, N. 72 (1)=55 L. W. 569 (I)=l5 R. M. 
671=44 Cr.L J. 107=A.I.R. 1942 Mad. 664 (2) 
=(1942) 2 M.L.J. 354. 

— - Order under that no tenant should be ejec- 

ted — Scope^ nature and Ume of application of 
such order Procedure to be followed by courts 
in applying such orders. 

An order of a District Magistrate under the 
Defence of India Rules that no tenant should be 
ejected is one which should be applied at the time 
of actual ejectment in the course of execution 
rather than at the time when the decree is to be 
passed. The obligation not to eject corresponds 
not with a right in the individual to resist execu- 
tion in his own interests but with a right in some 
public officer, not a party to the decree, to resist 
ejectment in the interests of the state. An order 
of this nature is irrelevant to a private dispute 
between the parties. Hence decrees for eject- 
ment should not be refused but Courts executing 
such decrees should take judicial notice of such 
orders when brought to their notice and should 
either dismiss application for execution or stay 
proceedings — In cases of doubt the matter must 
be brought to the notice of the authorhy issuing 
the order to give him an apporlunity ’ of being ' 
beard in the interests of the state. (AUsop, J.) * 
MakhanTalv. ShaHkar Lal. 1944 OW.N. 
(HC.) 272=1944 A.L.W. 591=1945 A.Cr.C. 
IS 1945 A.W.R. (H.C.) 29=1945 R D. 133 j 

2 — Applicability— Enemy ” — “ Enemy j 

territory ’'—Singapore after ^ 1941— If enemy 
territory — British Indian subjects owning busi- 
nessd firm in Singapore — If alien enemies — Right | 
to sue in British Indian Courts in respect of 
money paid under contract entered into in British 
India ’and becoming impossible of performance 
by reason of war with Japan. See C. P. Code, 
S. 83 and Defence of India Rules, R. 2. 1944 
1 M.L.J 58. 

— Rr. 2 and 9—*' Enemy ” subject-^Plaintiff 

suing by power of attorney holder^— Dismissal of 
suit — Plaintiff's country occupied by enemy pend- 
ing appeal — Matniainabihiy of appeal, i 

A Mahomedan debtor executed in April, 1939, 
a will in favour of the plaintiff, who was a 
Chinese merchant, resident in Penang, by which 
he bequeathed the whole of his movable and im- 
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movable properties in order to discharge thl 
d^ts subsisting between them. In 1939 the plain 
tiff,^ through his power of attorney holder in 
India sued to recover the amount due under a 
usufructuary mortgage forming one of the 
assets included in the will but he was non-suited 
on the ground that the will was not true and 
valid. The plaintiff appealed, but at the time of 
hearing of the appeal in October, 1939 after 
Penang had become enemy territory, it was plead- 
ed that the plaintiff was an ‘enemy subject” 
under R. 97 of the Defence of India Rules read 
with H, 2, and was debarred from suing in the 
Courts wifh in India. 

He/d, ( 1 ) that the appeal was not maintainable 
either by the plaintiff because he had, since the 
dismissal of his suit, become an “enemy subject’* 
within the meaning of the Defence of India 
Rules, or by his power of attorney agent, because 
the authority became automatically revoked con- 
sequent on the occupation of Penang by the 
enemy; (2) that the will offended against the 
Rule of Mahomedan Law that a Mabomedanby 
will cannot dispose of more than a third of the 
surplus of his estate after the payment of funer- 
al expenses and debts in that it disinherited all 
the testator’s kindred and disposed of the whole 
of his property, movable and immovable. (Byers 
J.) Packiri Mahomed Rowthfr v. Chowah 
ChoOng. 57 L.W. 554=(1944) 2 M.L.J. 293 


R. 2 (2) (b.) a.nd ih) —Seizure of contra- 

band goods shipped from British India to neutral 
port since occupied by enemy — Legality-^pfotifi* 
cation under R. 2 (2) (b) long after ^Effect 
A belligerent power has a general right to pre- 
vent contraband goods from falling into enemy 
hands. Where goods are shipped from British 
India to a neutral port since occupied by enemies, 
the goods can be siezed to prevent their falling 
into enemy hands. The fact that a formal notifi- 
cation was issued by the Government of India 
only afterwards under R. 2 (2) {h)oi the Defence 
of India Rules, is of no importance at all. 
(Weston, J.) Emperor v. Naraindas. IL.R^ 
(1943) Kar. 35=207 I.C. 616=16 R.S. 37=;A. 
I.R. 1943 Sind 117. 


— R. 2 (9 ) — Provincial Government — Mean- 
ing of — Chief Commissioners province-- General 
Clauses Act, S. 3. 

The meaning to be given to the phrase ** Pro- 
vincial Government,^’ when used with respect to 
a Chief Commissioner’s province, must be the 
meaning given in R. 2 (9) of the Defence of India 
India Rules that is, the Chief Commissioner. 
Although by R. 3, the General Clauses Act 
applies to the interpretation of the Rules, the 
provisions of the General Clauses Act cannot be 
applied to override the expres*^ provisions in the 
rules themselves. {Harries, C./., Blacker and 
Munir, JJ.) Harkishan Das EmperoR. 1944 
F.L J. 72=212 I.C. 321=16 R L. 274=45 Cr.L. 
J. 580=A,I.R. 1944 Lah. 33 (F.B.). 

R. S— Construction and scope — Inierpreia* 

tion of order of delegation under rules — Applica- 
hiHiy — General Clauses Act, 

R. 3 of the Defence of India Rules cannot be 
deemed to provide for the interpretation of 
orders passed under the rules as distinct from 
the interpretation of the rules themselves. R. 5 
neither compels nor permits the Court to adopt 
the artificial provisions of the General Clauses 
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Act for the purposes of the interpretation of an 
order of delegation of powers passed under the 
rules. The Court cannot ignore the obvious 
distinction between the rules and the orders pass- 
ed under the rules. {Macklin and Sen, JL) 
Emperor v. Rayangouda Lingangouda. I.L.R. 
<X945) Bom. 103=220 I.C. 486=47 Cr.L.J. 23 
=46 Bom. L.R. 495=A.I R. 1944 Bom. 259. 

— Rr. 5 and 81 (2) & (4) — Failure to sell 

wheat on tender of price fixed — Offence, 

Where an Ajmer Merwara Notification set out 
that no one holding stock of certain articles the 
price of which has been controlled under Cl. (&) 
of sub-R. (2) of R. 81 of the Defence of India 
Rules shall withhold them from sale and that 
such person shall sell them on tender of the price 
fixed if a person holding stock of such articles 
(in this case wheat) refuses to sell on tender of 
price fixed, he must be “ deemed to have contra- 
vened such provision *’ of the Defence of India 
Rules as authorise the making of such order 
within the meaning of R. 5 of the Defence of 
India Rules and would therefore be liable to the 
penal effect of R. 81 (4) which provides for 
punishment in such cases. {Davies.) Emperor v, 
Nemichand. 1943 A.M.L.J. 33. 

Rr. 5 and 81 (4) — Order under R,%\ (2') 

•^Contravention prior to amendment of R S 
in ■ January, 1942— Conviction under R, 81 (4) 
— Legality, 

R. 5 of the Defence of India Rules as it origi- 
nally stood before it was amended by the notifi- 
cation dated 10—1 — 1942 provided that breach of 
an order under any rule should constitute breach 
of the rule itself. In other words it expressly 
provided that any one failing to comply with an 
order made under a rule should be deemed to 
have contravened the provision of the Rule 
authorising the making of the order. Therefore 
up to 1 0—1 7-1942, the penalty clause in R. 8 1 (4) 
was quite in order in a case of contravention of 
an order made under R. 81 (2) of the Rules com- 
mitted before that date, A person who was 
guility of such a contravention can therefore be 
lecally convicted under R. 81 (4). It is only 
after 10 — 1 — 1942, when R. 5 was amended that it 
can be said that any one failing to comply with 
an order under R. 81 (2) can be said to contra- 
vene only the order in question but not the provi- 
sions of the rule itself. The guilt and liability 
to punishment of a person has to be determined 
in accordance with the state of the law at the 
time when he commits the acts or makes the 
omissions for which he is prosecuted. (Manohar 
Lall and Meredith, JJ.) Dxn Mall Sharma 
Emperor. 22 Pat 602=211 1.C. 4=10 B R. 305 
=45 Cr.L.J. 288=16 R.P. 213=24 Pat L.T. 
211=A,I.R. 1944 Pat 1. 

— — R 5 — Proof of guilt — Onus— Common 
iaw doctrine, if applicable. 

The doctrine of common law as regards the 
burden of proving guilt in a criminal case, has 
no application to statutory offences of the type 
created by R. 5 of the D -fence of India Rules 
read with the other rules. {Edgley and Roxburgh, 
JJ,) Sopertntendent and Remembrancer of 
Legal Affairs. Bengal e/. D. B. Futnanl 222 
I.C. 166=79 C.LJ. 189=A.I.R. 1945 Cal. 402. 
— R. 6 (5) — Sentence — Rule as to — Gravity 
offence— Relevancy— Imprisonment for first 
offenders— Propri e ty. 
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Offences under R. 6 (5) of the Defence of India 
Rules, may obviously differ very much in their 
gravity, and they cannot be dealt with by any 
rule ot thumb sentence. If there is any reason 
for supposing that a man has entered a prohibit- 
ed area with a view to obtaining information 
which might be useful to the enemy, he would 
deserve a severe sentence. Again, if a man has 
entered a prohibited area knowing full well that 
it is prohiDited having climbed over a fence or 
eluded a sentry or done something ot that sort, 
he would deserve a more severe sentence than a 
man who has entered a prohibited area ; but a 
man who enters a prohibited area wiiho -t appre- 
ciating that it is a prohibited area inadvertently 
should be dealt with more leniently. Sentencing 
first offenders for offences pt this type to a term 
of imprisonment would only be a very good way 
of manufacturing criminals for the future, 
though it cannot be laid down as a general rule 
that sentences of imprisonment shall not be im- 
posed in the case of these offences. {Beaumont, 
C,J, and Sen, J.) Emperor v, Joseph Abdul- 
LAHI. 197 I.C. 594=43 Cr.L J. 219=14 R B. 
234=43 Bom. L.R. 839=A.I.R. 1941 Bom. 355. 

R. 15— Scope — British Indian subject in 

enemy occupied territory — Right to sue m British 
Indian Court to enforce transfer of shares in 
Indian Company. See Company — Transfer of 
Shares. (1943) 2 M.LJ. 201. 

R. 19^ (1) (a) and {S)— Applicability— • 

send*''— Article sent by post and intercepted by 
censor if "senf'—Secret^ ' Code'' — ,\feaning. 

The accused was convicted of an offence under 
rule 19 (1) (a) and (5) of the Defence of India 
Rules for sending by post to a destination outside 
British India, (the United States ot America) a 
secret “Code’* for being used as a means of 
secretly conveying information. The letter was 
intercepted by the censor. 

Held that it was correct to say that an article 
was sent if it started on its way to its destination* 
and the fact that it did not arrive at its destina- 
tion could not alter the fact that it was sent. 

Held further, that a Code did not cease to be a 
secret (Tode because a number of other persons 
were using it, if it was nor generally known or 
used by persons engaged in the business for 
which the Code in question was emploved. {Hor- 
will,J.) Ramalingayya, In re. I.L.R (1943) 
Mad. 230=15 R.M. 707=44 Cr.L J. 139=204 
I.C. 65=55 L.W. 587=1942 M W.N, 592=A.L 
R. 1942 Mad. 723=(1942j 2 MLJ. 357. 

-R. 26 — Detention under -.-Fact of satis fac* 

iion— Court, if can enquire into— Government of 
India Act, S. 59 (2). 

The Courts cannot enquire into the grounds of 
satisfaction or the sufficiency thereof but have 
certainly the jurisdiction to enquire as to whether 
the authority or person designated by R. 26 of the 
Defence of India Rules was satisfied as a matter 
of fact before he made the order of detention. 
The effect of S, 59 (2) of the Government of 
India Act is that it prevents an order of the 
Governor duly authenticated frorn being challen- 
ged on the one ground specified in that sub-sec- 
tion, and it does not prevent the Court frera say- 
ing that the Governor was not in fact sati‘ified, 
(Mitter, KhiinHkar and Sen, 7/ ) •Shib N-vth 
Banerjef V. A E. Porter. 208 I Ct 493=16 R.C. 
233=47C,W.N. 802=A.I,R. 1943 C. 377 (S.B.). 
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; — R. 26 — Detention under — Habeas corpus — 

Writ for production of derenue — Jurisdiction of 
Hiyh Court. See Cr. P. Code. S. 491. 45 Bom 
LR. 316. 

R. 26 — Defemte, a party to proceeding — 

Power of H igh Court to direct his attendance-— 
Cr P. Code, S. 491. 

The High Court has power to direct the atten- 
dance oi a security prisoner detained under 

R. 26 of the Detence of India Rules when he is a 
party to a proceeding in Court. But as a matter 
of discretion it will not make such an order if 
thedetenue can be adequately represented by 
counsel or otherwise, or it his interests are not 
likely to suffer by reason of his non-attendance, 
and never unless it is essential in the interests of 
justice that he should'be produced. If the Gov- 
ernment refuses to obey the order of the High 
Court, the High Court may conclude that such 
conduct indicates bad faith. Bad faith would 
attract the provisions of S. 491, Cr. P. Code and 
the High Court would be entitled to hold that 
detention “according to law” means such deten- 
tion as is consi>tent with S. 15 of the Defence of 
India Act, that is to say a detention which enables 
the detenue to safeguard his rights to property in 
a reasonable manner, rights which are not confis- 
cated or taken away or destroyed by the detention 
but which might in certain cases be seriously im- 
perilled by the Government's refusal to permit 
personal attendance in Court. The Court would 
have power to see that this was put right and to 
order that the detention be "‘according to law*'. 
If Government were still to be obdurate not only 
would the Court be entitled to release the detenu 
altogether on the ground of bad faith but also to 
bring into play its coercive processes for con- 
tempt. (Bose^J.) StJRAjPRASAD t/. Yeshwanta. 
I.L.R. (1944) Nag. 629=221 I.C. 26=1946 
Nag. (Rul.) 6=47 CrX.J. 33=1944 N.L.J. 38 
A.I.R. 1944 Nag. 221. 

26/ — Detenue — Right to interview legal 

adviser— Power of High Court to make order 
allowing interview. 

There is no authority which would enable the 
High Court to direct the authorities re*^ponsibIe 
for the detention of a person under R. 26 of the 
Defence of India Rules to allow some third party 
vis., his legal adviser to have access to him. That 
is a matter which is entirely within the discretion 
of Government, and it is not open to the High 
Court to make any order in the matter. (Beau- 
moni^CJ. and Weston, JS) Manubhai Bhika- 
BHAi, fn re. I.L.R. (1943) Bom. 433=207 I C 
450=16 R.B. 51=44 Cr.L J. 661=45 Bom.L R 
316=A.I.R. 1943 Bom. 194. 

R. 26— If affects jurisdiction created by 

S. 491, Cr. P. Code. Sec Cr. P. Code, S. 491 and 
Defence of India Act, Ss. 2 and 16 and Defence 
OF India Rules, R. 26. A.I.R. 1943 All. 277. 

— ~ — Rr. 26 and 129— Investigation into offence 
— procedure. 

If either the police or the Provincial Govern 
ment desire an investigation into any offence 
whether under the Penal Code or underthe 
Defence of India Rules, then they are bound to 
conduct their enquiry in accordance with the 
provisions of the Criminal Procedure Code 
They cannot wll in aid their powers of detention 
und^r the Defence of India Rules and under the 
guise o£ exercismg those powers conduct a secret 
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investigation into a crime. If thev havf> inf 
mation that these detenus have commixed ch!?'* 
or offences, they are not bound to invLS^’ 
into them. They can rest content with^detJ ? ® 
them under R. 26 or R. 129, provided the 
falls Within the ambit of "^those rules. ^ 
they want an investigation they must proetd f 
accordance With the provisions of the Crimtfv 
Procedure Code. If they do otherwise ' 
fraud upon the Act and their action is not taken 
m good faith. (Bose and Sen ^ JJ ,) Vimlabai 
Deshpande V. Emperor. I.L.R (1945^^^ 
6=A.I.R. 1945 Nag.8. ^ 

The validity of R 26 of the Defence of India 
Rules has been put beyond question by S. 3 of th. 

But before an order 
Under R. 26 for the detention of a person can h. 
made, the “Provincial Government” must be 
satisfied that such detention was necessary for 
preventing the person proceeded against from 
acting in a prejudicial manner. Orders of detec- 
tion made m pursuance of a general order, that if 
the pohee recommended detention of any person 
person may be detained, are 
Vr Varadachanar and Zofrulh 

Shibnath Banekjee, I,L. 
R. (1943) Kar. (P.C.) 103=211 l.C 241=16 R 
r.;? 341=10 B R. 394=6 F.L 

332=1943 M.W N. 612=48 C. 
W.N (F.R.) 1=1943 P.W.N. 275=A.I R. 1943 
F.C. 75 = (1943) 2 M.L.J. 468 (P.C.). 

— - R. 26 — Order of detention— Condition pre- 
cedent to validity — Absence of circumstances 
showing that officer or authority making order 
applied his or its mind— Effect— If renders order 
nullity. 

If on a perusal of an order under R.26,. 
Defence of India Rules, 1939, it becomes clear 
that the authority or officer making the order did 
not apply its or his mind as required by R. 26, the 
order must be held to be invalid, The obligation 
to consider reasons or grounds for making the 
order and to be satisfied upon material heldbefore 
the authority or officer making it or within his or 
Its cognizance is a condition precedent to the 
making of an order. If that condition is not 
satisfied, the order is a nullity, and is, in fact no- 
order at all. In each case the Court has to con- 
sider the order of detention in the light of the 
actua.1 language used and the circumstances sur- 
rounding the making of it. If the circumstances- 
CIO not show that the authority or officer did 
exercise any executive discretion, or did make a 
quast judicial consideration of the facts pertinent 
to the case^ of the person ordered to be detained,, 
the order is no order at all and is of no force or 
CJ.f Kama, Wadia, Dkaiiaand 
^hagla, JJ.) Em peror v. Kesh av Gokhat e. I.L. 

317=219 l.C. 392=18 R.B. 128 
103=47 Bom.L. 

R.42=A.I.R. 1945 Bom. 212 (F. B ) 

-R. 26— Order of detention — Governor if 
must htmself act. 

Per Mitter and Sen, JJ. (Kundkar, contra)i— 
The matter of detention in terms of R. 26 of the 
Defence of India Rules, comes within the special 
responsibility of the (governor as mentioned ia 
(1) (a) of the Government of India Ac^ 
The Governor is, therefore, required to exercise 
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his individual judgment. The Ministers can 
tender their advice to him but he is not bound to 
accept their advice. In this view of the matter, 
the Governor must act himself, unless he had 
delegated his power and duty to another by an 
order made under S. 2 (5) of the Defence of 
India Act. Neither S. 49 of the Government of 
India Act nor the General rule of business made 
under S. 59 (3) of that Act, could be invoked to 
sustain an order made under R. 26 either by the 
H jme Minister or a Secretary to the Government, 
when the Governor himself was not satisfied, but 
either the Home Minister or the Secretary was, 
and they made the orders in the name of the 
G)vernor. {Mitter, Khundkar and Sen, //.) 
Shib Nath Banerjee v, A. E. Porter. 208 I.C. 
493=16 R.C. 233=47 C.W.N. 802=A.I.R. 1943 
Cal. 377 (S.B.). 

- R. 26 — Power of Additional District 

Magistrate to direct detention— Such power dele- 
gated only to District Magistrate under S. 2 (5) 
of Defence of India Act. See Cr. P. Code, S. 10 
(2) AND Defence of India Rules, R. 26. 1944 N. 

L. J. 44. 

-R. 2^— ''Provincial Governmenf’ — Autho- 
rity to be satisfied under before order of detention 
can he passed — Delegation — Presumption that 
official acts are properly made — Applicability to 
order of detention. 

l/aradachariar and Zafrulla Khdn^ //. — ‘‘Pro- 
vincial Government** in R. 26 of the Defence of 
India Rules means the Governor acting with or 
without the advice of his ministers, and delegation 
of powers and duties imposed on the Provincial 
Government Dy the Defence of India Rules can be 
made only under the provisions of S. 2 (5) of the 
Defence of India Act. In the absence of a delega- 
tion under S- 2 (5) of that Act, the authority to 
be satisfied under R. 26 must be the Governor. 

Spens, C J. — The Constitution Act on its true 
construction does authorise the Provincial 
Government to deal with the executive business 
arising out of the administration of the Defence 
of India Act and its rules not excepting R. 26 in 
accordance with the rules of business made under 
S. 59 (3) and the powers conferred by S. 49 of the 
Constitution Act ; and those powers are not con- 
trolled and superseded but are supplemented by 
the express power of delegation, contained in S 2 
(5) of the Defence of In^ia Act, to any officer or 
authority not being an officer or authority sub- 
ordinate to the Central Government. The pre- 
sumption omnia esse rite acta applies to an order 
of detention, and once the order is proved or 
admitted, the Court should, prima facie, until the 
contrary is proved by the detinue, assume it to 
have been properly made. {Spens,C.J., Varada- 
chariar and Zafrulla Khant JJ.) Emperor v. 
Sibnath Banerjfe. I.L.R. rl943) Kar. (F.C.) 
103=45 Cr.L. 1.341=211 I.C. 241=16 R.P.C. 
63=10 B.R. 394=48 C.W.N. (F R ) 1=1943 P. 
WN. 275=6 P.L.J. 151=24 PL.T. 332=1943 

M. W.N. 612=A.I.R. 1943 F.C. 75=(1943) 2 
M.L.J-468 (F.C.). 

R. 26— Scope— Bar of High Court’s juris- 
dictions under S. 491, Cr. P. Code — Conditions to 
be proved by Crown. See Cr. P. Code, S. 491. 
23 Pat. 475. 

R. 26— Scope— If ultra vires or beyond the 

rule-making powers under S. 2 (1), Defence of 


. DEFENCE OF INDIA RULES (1939), R.26. 

India Act. See Defence of India Act, S. 2 (I> 
and (2). (1945) 2 M.L J.325 (PC.). 

R. 26 — Whether ultra vires — Defence of 

India Acf,S. 2 (2) (x). 

R. 26 of the Defence of India Rules, 1939, goes- 
beyond the rule making powers which the Legis- 
lature has thought fit to confer upon the Central 
Government and is for that reason invalid. The 
statutory power under S. 2 (x) of the Defence of 
India Act to make a rule for the detention of per- 
sons reasonably suspected of having acted, of 
acting, or of being about to act in a certain speci- 
fied way, does not justify the making of a rule 
which merely empowers the Government to detaim 
a person if it is satisfied that it is necessary to do 
so with a view to preventing him from acting in 
that way and in certain other ways also. (Gwyer, 
C. V aradachariar and Zafrulla Khan, //.) 

Keshav Talpade V . Emperor. I.L.R. (1944)' 
Bom. 183=I.L.R. (1943) Kar. (F.C ) 26=207’ 
I.C 1=16 R.F.C. 1=47 C.W.N. (F.R.) 13= 
1943 O.WN. 224=1943 A.L.W. 407=9 B.R. 
390=1943 A. CrC. 93=44 Cr.L.J. 558=4& 
Bom L.R 22=1943 M.W.N 327=1943 P.W N 
122=6 Fed.L.J. 28=A.I.R. 1943 F.C. 1=(1943> 
2 M.L.J. 90 (F. C.). 

R. 26— Validity of order under — Jurisdic- 
tion of High Court to investigate or challenge. 
S'ee Defence Of India Act, S. 16(1). (1945) 2 * 
M.LJ. 325 (P.C.). ^ 

R.26(l) {h)—Duty of Crown to supply- 

copy of order to person detained-— Failure to* 
supply— ‘Interference^ by High Court— Cr. P, Code, 
S, 491 — Duty to exhibit ortgmal order. 

It is essential that, when a person is detained' 
under R. 26 (1) (h) of the Defence of India Rules,, 
a copy of the order made against him should be 
supplied to him immediately. If that is not done 
and if he makes an application to the High Court 
under S. 491, Cr. P. (3ode, the High Court will 
have no option but to issue a Rule forthwith. It 
is also incumbent on the Crown, whenever a rule 
is issued, to exhibit in the High Court the original 
order. (Varma and Shearer, JJ,) KamlaKant 
Azad V . Emperor. 23 Pat. 252=1944 P.W.N., 
245=A.I.R. 1944 Pat. 354. 

R. 26 (1) (b) — Order of detention by: 

Governor — Presumption that materials were- 
placed before Governor and that order was made' 
by Governor — Power of Court to require proof of 
same — Government of India Act, S, 59 (2). 

Where an order of detention under R. 26 (IJ^ 
(6) of the Defence of India Rules if made by the 
Governor, a presumption arises that in exercising 
his power the Governor had acted regularly and 
that before making the order he had satisfied 
himself on the materials placed before him that 
it was necessary to detain the individual named 
with a view to prevent him from acting, in a, 
manner prejudicial to the public order. The pre- 
sumption, however, is a rebuttable one. There is. 
of course an obligation on the Chief Secretary to- 
Government to submit ca^^es of this kind to the- 
Governor and to obtain his orders. In the absence- 
of anything to the contrary in the affidavits or- 
proof adduced by the person detained, the High 
Court is bound to presume that the Chief Secre- 
tary did in fact place the materials before the 
Governor and that the order of detention was in 
fact made by the Governor. If in particular 
case this has not been done and the order .o£ 
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wdetention was in fact that of some other subordi- 
nate official the detention would be illegal. But 
■ordinarily/, there is a presumption that the papers 
■were laid before the Governor. Further, it is not 
-open to the Court to require proof that an order 
which purports to have been made by the Governor 
which IS properly authenticated as such order, 
was in fact made by him. S. 59 (2) of the 
government of India Act is a bar to the Court 
going into the question as to whether the order 
was in fact the order of the Governor. {Varma 
and Shearer. JJ.) Kamla Kawt Azad v. Em- 
peror. 23 Pat. 252=(1944) P.W.N. 245=A.I. 
JR. 1944 Pat. 354. 

R. 26^1) (b) — Order of detention under — 

Authority authorised by law — Presumption as to 
-official acts — Applicability — Evidence Actj S* 114, 

The detention of certain persons were ordered 
under an order under R. 26 (1) (6) of the 
Defence of India Rules which recited that the 
•Governor of the Punjab was satisfied that it was 
necessary to detain the persons mentioned with a 
view to preventing them from acting in any 
manner prejudicial to the defence of British 
Ind’a, the public sifety, the maintenance of 
public order and the efficient prosecution of the 
war. The order for their actual detention and 
the consequential orders all purported to be 
made by the Governor and they were signed by 
"the Chief Secretary ‘by the order of the Gover- 
nor of the Punjab*. The3Governor purported to 
give detailed instructions as to their place of 
detention, and various other details. On a con- 
tention that the orders of detention in the above 
-eases were made by an authority not authorised 
by law to make them. 

Heidi that the satisfaction of the Provincial 
Government was a- condition precedent to the 
validity of any order made under R. 26 of the 
Defence of India Rules and by reason of R. 3 
^f the Defence of India Rules, which applied the 
provisions of the General Clauses Act to the 
interpretation of the Defence of India Rules, 
the satisfaction must be the satisfaction of the 
(Governor personally either acting with or acting 
without the advice of h«s ministers. It is not 
•sufficient that the Provincial Government as 
-such is satisfied or that anyone acting on their 
behalf is so ‘latisfied, The satisfaction must be 
that of the Governor, The burden of proving 
-such satisfaction lies on the Crown and no pre- 
sumption can be made. Even in the case of 
;a presumption under S. 114, Evidence Act, 
Illustration (e), a Court though it can make a 
•presumption need not do so. Whether a pre- 
-sumption should or should not be made must 
depend upon the particular circumstances 
‘Of each case. The words “the Governor of the 
Punjab is satisfied*' in the orders may well mean 
only that the Provincial Government is satisfied 
■and that there is a distinct possibility or even a 
probability that the Governor personally was 
never asked to satisfy himself as to the neces- 
sity for such orders. The words cannot be 
presumed to mean that the Governor satisfied 
himself personally. In the absence of such a 
presumption the onus lay on the Crown to prove 
*4he accuracy of the recitals in the order. As 
no evidetfi^e was let in on behalf of the Crown it 
■-must be held that the performance of the condi- 


DEFENCE OF INDIA RULES (1939), H .25 

tion precedent to the validity of these ordflr' 
has not been established and that the orders 
therefore be held be invalid. {Harries r f 
Blacker and Munir, JJ.) Harkishan Dao* '* 
Emperor. 1944 F.L.J 72=212 I. C. 321-16 1?' 
(F.IT 580=A,1.R. 1944 

W— Order of detention— Rea. 

sons fororder-If tobe disclosed or set out k 
order— Power of High Court to compel disclosure 
and to examine same. 

In making an order of detention under R 7ft 
(1) {b) of the Defence of India Rules the 
Governor is not required to communicate to the 
person detained the grounds on which he makes 
the order, and the High Court is not entitled to 
compel their disclosure and examine into them 
The Governor is not required to give any indi- 
cation of the reasons which led to the making of 
the order still less to set them out in the order 
itself. (Forma and Shearer, JL) Kamla Kant 
Azad v. Emperor. 23 Pat. 252=(1944) P W W 
245=A.I.R. 1944 Pat. 354. ^ 

26 (1) (h)— Person arrested and 
brought up for trial on charge— Order of deten* 
tion against— Propriety^-Order after acquittal-- 
If made in good faith. 

When a man is arrested and brought up before 
a Court on some definite and specific charge, it 
is very undesirable and quite wrong for an order 
of detention to be made against him before he 
has been tried on the charge and his guilt or 
innocence finally determined. If he is convicted 
and sentenced the necessity for any order of 
detention ceases to exist, at least until he has 
served out the sentence. If, on the other hand, 
he is acquitted and an order of detention is 
sought agamst him, the official, on whom the 
responsibility of making an order rests, should 
obtain and study a copy of the judgment of 
acquittal; and if he neglects to send for and 
study a copy of the judgment, it may very well 
be said that he has failed to act with due care 
and attention in the discharge of that duty. 
(Varma and Shearer, JJ.) Kamla Kant Azad 
V Emperor. 23 Pat. 252=1944 P.W.N. 245= 
A.I.R 1944 Pat 354. 

R. 26 (1) (b) — ** Satisfied'* meaning-- 

Qovernor ordering detention with ulterior object 
to regularise illegal detention or to punish for 
past acts — Validity of order. 

The word “satisfied" in R. 26 (1) (b) of the 
Defence of India Rules means “reasonably 
satisfied." It cannot import an arbitrary or 
irrational state of being satisfied. If it can be 
shown that the Governor acted under a mis- 
apprehension • as to the extent of the powers 
entrusted to him and did not in fact order the 
detention of a particular individual wiih a view 
to prevent him from acting in a mrnner prejudi- 
cial to the public order but with som ulterior 
object, such as to regularise illegal detention or 
to punish him^ for acts already done rather than 
to prevent him from doing or instigating the 
doing of similar acts again, he would be entitled 
tobe released. In such a case it cannot be ^id 
that the Governor had in law acted in good 
faith and the order of detention would be practif* 
eally a sham order, (Varma and Shearer, H) 
Kamla Kant Azad z/. Emperor. 23 Patw252— 
1944 P.W.N. 245=A.I.R. 1944 Pat 354, 
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'R. 26 (1) (b) — Scope — If ultra vires — 

Power of Court to inquire into validity of reasons 
for the order — Power to examine correctness of 
recitals. 

It IS well settled that R. 26 (1) (b) of the 
Defence of India Rules is inira vires, and that it 
is not open to a Court of law, on an apidication 
made by a person detained under that rule for a 
writ of habeas corpus, or in a suit to recover 
damages for false imprisonment to inquire into 
and pronounce on the validity of the reasons 
which led to the making of the order. It is, 
however, equally well settled that the High 
Court may examine the correctness of the recital 
contained in any such order, and if it comes to 
the conclusion that the recital is incorrect, may 
declare the order to be invalid and the detention 
of the individual concerned illegal. (Varma and 
Shearer, JJ.) Kamla Kant Azad v. Emperor. 
-23 Pat. 252=1944 P.W.N. 245=A.I.R. 1944 
Pat 354. 

■ " R . 26 (1) (e) and (h) — Scope of powers 

conferred by — Order to report periodically at 
kotwali — If within the powers — Failure to so 
report if an offence. 

Where a person arrested and committed to Jail 
custody under sub-R. (1) and (2) of R. 129 of the 
. Defence of India Rules was released on some con- 
ditions one of which was that he ‘shall report his 
ij)resence in person at police station kotwali once 
a week and he failed to so report. 

HWd, R. 26 did not empower the Government 
to call upon the suspected person to report his 
presence periodically, and it would not be possi- 
tle to interpret sub. R. ie) of R*.26 (1) so as 
to cover such a direction. The restriction was not 
covered by sub. R. ih) also which did not confer 
. any independent power. If an order did not come 
•within the scope of sub-Rr. (a) to (ff)^ it could not 
be supported by sub R. (h) alone. (Ismail and 
Mulla, JJ.) Emperor v. Iqbal Krishna Kapoor. 
202 1.C. 56=15 R.A 140=43 Cr L, J. 790=1942 
.A.W.R. (H.C.) 126=1942 A.L.W.3 15=1 942 A. 
Cr.C. 106=1942 A.L J. 287=A.I.R. 1942 All. 

. 253 (2). 

— R. 34 — Prejudicial act — Abduction of sol- 
. diePs wife during his absence on active service. 

Abducting a' soldier's wife during his absence 
or the wife's going away from the house of her 
husband, while he is on active service, cannot be 
regarded as a prejudicial act under R. 34 of the 

■ Defence of India Rules. Cls. (b) and (c) of siib- 
rrule (6) of R. 34 should be confined to those acts 

that directly affect the soldiers and public servants 
' in the discharge of their official duties, and not 
their private life. (Teja Singh and Bhandari, JJ.) 
AziM Khan t;. Emperor. 220 I.C. 147=46 Cr, 
X.J4 719=47 P.L R. S6=A.I.R. 1945 Lah. 154. 

R. 34 — ^Prejudicial acf — Shouting of anti- 
war slogans. 

The shouting anti-war slogans is a We judicial 
act' within the meaning of R. 34 of the Defence of 
India Rules. {Bhide,J.) High Court Bar Asso- 
ciation, r.AHORE V. Emperor. I L R. (1941) Lah. 
796=195 I C. 674=14 R.L 90=1941 A Cr.C. 
162=42 CrL.J, 765=43 P.L.R. 398=A.I.R. 
1941 Lah 301. 

— R,34(5) (k) — * information likely to assist 
: the enemy** — What constitutes—Information as to 
, passage of vessel from one specified place to 
.^another — If necessary. 

Q. D. 1-131 
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R. 34 (5) (k) of the Defence of India Rules,, 
1939, only requires that the ‘'information likely to 
assist the enemy," whether true or false, must be 
with respect to the passage of any vessel near any 
part of India. Tae passage may be from any 
place to anyother place whether disclosed or not. 
All that is necessary is that the information must 
be with respect to the passage of a vessel near any 
part of India. It is not necessary that there must 
be evidence of the passage from one specified 
place to another. The passage may be at anytime, 
whether at the time when the information or 
message is sent, or before or even after. (Diva-^ 
tia, and Lokur, JJ.) Emperor v, Abdulla Maho- 
med. 47 Bom. L.R. 78=A.I.R. 1945 Bom. 350. 
R 34 (6) — Prejudicial act — Speech by ac- 
cused — If to be taken as to whole — Portion of 
speech — If can be ^'prejudicial 
In a prosecution under R. 34 (6) of the Defence 
: of India Rules in respect of a speech delivered by 
the accused, it cannot be held that the speech of 
the accused must be considered as a whole and 
that he cannot be convicted unless the whole 
speech be found to be “a prejudicial act.” Even a 
particular portion of a speech can constitute a. 
prejudicial act. < Burn, J) Kalyanarama. 
Ayyarv. Emperor. 199 I.C. 368=14 R.M. 587= 
43 CrLJ. 538=1941 M.W.N. 1035-A.I.R. 
1942 Mad. 199. 

— Rr. 34 (6) and 38 — ^'Prejudicial act'*— 

I Tirade against police— Offence. 

Petitioner made a speech which consisted of a 
tirade against the police. He said that although 
they were poorly paid men of no status, yet they 
give themselves airs and strut about doing no 
work. He suggested that they are acting against- 
the workers in the interests of the capitalists. 
The speech also contained threats of what may be 
done to the police if they continue as they are at 
present. 

ff e/d, that the speech, read as a whole, could 
not be said to be a prejudicial act within the mean- 
ing of R. 34 (6) of the Defence of India Rules, so 
as to render the petitioner liable to convit tion. 
under R. 38 of the Rules. (Horwill. J.) Soma- 
sundaRam, In re. 195 I.C. 189=14 R.M. 147= 
53L.W. 362=1941 M.W.N. 370=42 Cr.L.J 702 
=A.I.R. 1941 Mad;597=(1941) 1 M.L.J. 464 

Rr. 34 (6) (d) and(k) and 38 (S)— Speech 

at public meeting — Exhorting audience to desist 
from enlisting in the army or assisting in prosecu- 
tion of war— Offence. 

A person making a speech at a public meeting 
exhorting the audience to desist from enlisting in. 
the army or assisting the; prosecution o^ the war 
in any manner is guilty, of. “prejudicial acts" as 
defined by R. 34 (6) (c?) and (k) of the Defence of 
India Rules, and is liable to conviction under R. 
38(5). {Lakshm'ina Rao, J.) Srin'iva'^a Rao 2;, 
Emperor. 196 I.C. 543=14 R.M 316=53 L.W. 
711=42 Cr.L J. 895=(194l) M.W.N. 446=AJ. 
R. 1941 Mad. 687. 

R. 34 (6) (e) and (k) — Applicability — 

Pamphlet criticising Government— Offence. ^ 
Reasonable criticism of the Government is per- 
missible and does not come within the mischief 
of R. 34 (6) (e) or (k) of the Defence of India 
Rules, provided that it does not transgress cetain 
bounds. It was not the intention of the Defence of 
India Act to stifle feasPnable criticisiJ of the Go- 
vernment ifitended to bring ibout by constitutiona 
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means what the writer or speaker believes 
to be beneficial. R. 34 (6) should not be strictly 
con trued. To do so would make any criticism 
of Governmenc punishable. Where a pamphlet 
made by the accu‘ ed is on the whole moderate 
and moi e reasonable than much of what is publi- 
shed in the daily papers, he should be given the 
benefit of doubt and should not be convicted 
under R, (6) (e) and ik). (Horwill J.) Kissan 
Singh v. Emperor. 208 I.C. 257=16 R.M. 247= 
44 Cr L.J. 760=1943 M.W N 313=A.I.R. 1943 
Mad. 514=11943) 1 M.L.J.416. 

-R. 34 (6) (e), T) and (g)--Ap[)licability^ 

Speech tn respect of trade or industrial dispute--- 
Offence — Several convictions in respect of sarne 
speech — Legality. 

Though it IS ordinarily unfair to apply the 
Defence of India Act to a speech made for the 
purpose of promoting the welfare of the workers 
in a trade or industrial dispute, where a speech 
by a person tends to endanger the public safety 
and hinder the defence of British India and i? 
likely to influence, adversely to the war effort, his 
listeners and his fellow workers, the Act can 
properly be applied. An objectionable remark in 
a speech cannot constitute several prejudicial acts 
merely because it is a prejud-cial act in several 
ways. Nor can an objectionable remark be 
deemed a prejudicial act unless taken with the 
rest of the speech, which forms the back ground 
against which the remark must be viewed. 
A person cannot therefore be convicted three 
times for the same speech on the ground that it 
offended against the provisions of R. 34(6) (e), 
(/) and ig) oi the rules under the Act. (HorwUh 
/.) Varadarajulu Chetty, In re. 206 I C. 391 
=15 R.IVI. 1000=44 Cr. LJ. 517=55 L.W, 316 
=1942 M.W.N. 303=A.I.R. 1942 Mad. 494= 
1942 1 M L. J.458. 

— R.34 (6) (e) — Criticism of Government — 
Vulgar abuse — Duty of Courts to take broad 
view. See Penal Code, S. 124- A. 5 Fed,L.J. 47. 

— R. 34 (6) (e) and (k)r-Crlticism of Govern^' 
fftent — Question for consideration. 

In determining whether a speech criticing 
Government falls within R, 34 (6) (e) and {k) of 
the Defence of India Rules, the question is not 
whether some of the criiirisms have a certain 
amount of justification or not, but whether they 
have been over-emphasized in such a way, and 
such inferences have been drawn from them, that 
the intention of the speaker to bring the Govern- 
ment into hatred or contempt is manifest. Made- ; 
iey. f.) Emperor Gopae Narain Saksena. 205 
I,C 34=15 R-O. 387=1943 A. Cr. C 28=44 Cr. 
L.J. 318=1943 OA. (C.C.) 16=1943 O.W.N. 
37=A I.R. 1943 Oudh 227. 

R. 34 (6) (e^ ’and Penal Code, S, 124-A— 

Points of distinction. ’ i. ' 

R.34 (6) (^) of the Defence of India Rules 
though analogous to S. 124-A, I P, Code, is wider 
in scope and includes not only acts which are 
^‘intended'' but also acts which are “likely to’^ 
bring into hatred or contempt or excite disaffec- 
tion and the explanations attached to S. 124-A are 
also omitted. The sub-clau e also covers acts 
bringing in^o hatred and contempt not^ only the 
Government established by law in British India 
but also the'^Governments established bylaw in 
^ny .other p^rt of His Majesty’s Dominions. 


-Essentials, 


DEFENCE OF INDIA RULES(1939), R. 34^ 
T 4^ Emperor v. Khurshio Ahmad Minto' 

44 Jr JL» JK. 167. * 

-R. 34 (6) ^Prejudicial acts- 

of offence^ 

Incitement to violence is the gist of the offence 
under R. 34 (6) {.e) of the Defence of India Rules 
as under S. L4 A, 1. P. Code. Mere abuse is not' 
enough. {IVadta and Weston, JJ.) Emperor. 

V. Sadashiv JMakayan. l.L.R. (1944) Bom 

= 216 I.C 68=17 R.B, 129=46 Cr. LJ. 1*13^ 
46 Bom. L.R. 459=A.I.R. 1944 Bom. 255. 

R. 34 (6) Prejudicial act*— Law of 

sedition as defined in /. P. Code— If applicable. 

Sedition is none the less sedition because it is- 
described by a less offensive name and the lav^ 
relating to the offence of sedition as defined in the 
Penal Code is equally applicable to the piejudicial 
act defined in the Defence of India Rules. Th^ 
omission in the Rules of the three “Explana* 
ti ns” appended to S. 124-A. I.P, Code does not 
affect the matter. These are added to remove any 
doubt as to the true meaning of the Legialature;. 
they do not add to or subtract from the section ■ 
itself ; and the words used in the rules ought to be 
interpreted as if they h^d been explained in the 
same way. {Gwyer, C J V aradachariar and 
ZafrullaKhan, JJ.) Niharendu Dutta Majum- 
DAR V, Emperor. l.L.R. (1942) Kar. (F.C.) 56=5. 
200 I.C. 289 = 14 R.F.C, 32=55 L.W 344=8 B: 
R. 703=43 Cr L. J. 504=23 P L.T. 443=1942 P. 

W. N. 164=1942 M.W.N 417=46C.W.N (F.R.V 
9=5 F. L J. 47=A.I.R. 1942 F.C. 22. 

Rr. 34(6) (e) and 38 {S)— 'Prejudicial 

act**— Meaning of— Abuse of Government without 
object of exciting disaffection or promoting dis^ 
order— Offence. 

The offence under R, 34 (6) (e) read with R. 38 
(1) (fl) of the Defence of India Rules though, 
described in slightly different language is exactly 
the same thing as sedition as defined in S- 124-A, 
I.P. Code. The Court must take into account 
the particular circumstances under which a speech 
is delivered, the existing conditions and the nature 
of the audience in deciding whether a particular- 
speech falls within R. 34 (6) and cannot base its 
judgment upon general principles. Abusive 
language, even when used about a Government, is- 
not necessarily seditious or a prejudicial act, if 
the object of the speaker is not to excite disaffec" 
tion or to promote disorder, and if his object is 
not to help the enemy or to hinder the war effort 
The accused a member of a Provincial Legislative 
Assembly m the course of a Congress meeting 
addressed an audience of rustics, the speech being 
in the vernacular. The substance of the speech 
was this : “The British are wicked people, unscru- 
pulous and foolish too. Now they are in trouble^ 
we Indians feel like sitting back and watching 
the fun. You have every excuse for doing so- 
but do not do it, because the Japs and Hitler are 
as bad as the British. You do not want to faB 
out of the trying pan into the fire. Therefore^ 
Unite and pursue the only plan left open to >ou-- 
non-violence. Make the villagers self-contained 
units, follow the teachings of Gandhi and try and 
live better I ives.^* 

Heldt that there was plenty of vulgar and ill- 
informed abuse of British Imperialism, but the 
accused’s object was not to excite disaffection or 
to promote disorder or to help the enemy or 
hinder the war-effort ; and the speech taken 
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■whole did not fall within the mischief of R. 34 
(6) (e) of the Defence of India Ruhs and the 
accused could not therefore be convicted under 
K. 38 (5). {Meredith, /.) Nae^ Krishna v. Em 
PEROR. 212 I C. 99=16 R.P 264=10 B.R.439= 
45 Cr. LJ. 487=9 Cut. LT, 9=1943 P.W.N. 
262=A.I.R. 1943 Pat. 418. 

R. 34 (6) (e) — Scope— Gist of offence under 

— Speech urging necessity of union oj Hindus and 
Maliomedan.\ and basing argi/ments on Jake pre^ 
mtse^ — Ij falls under R 34 (6) (e). 

Ttie words of Cl. (e)oi R. 34 (6) of the Defence 
of India Rules are Jounded cn ihe definition ot 
sedition contained in S. 124-A, Penal Code. The 
words, deeds or writings must seek to create 
public d+sorder or the reasonable anticipation or 
likelihood of public disorder. Where a person in 
effect urges the necessi'y for a union of the 
Hindus and Mahammadans though basing his 
argument on a false premises that it was^ the 
policy of the Goveri ment to kt-ep them divided 
his speech cannot constitute an offence. ( ’/ orke, 
Krishna Prasad Verm a v. Emperor. 1943 A.L. 
W. 113. 

R. 34 (6) (e) — Speech— Interpretation- 

Guiding principles. 

The recognized po«:ition in law in regard to 
construing speeches is that a Court of Justice 
must careful. y consider the speech as a whole 
and must not surrender reason to wrath or passion. 
Where the object of a speaker was to stir up the 
feelings of the people against the execu- 
tion of certain prisoners and the most objection- 
able parts of the speech at the most amounted to 
an expression of the opinion, on the part of the 
speaker, it i'? not pos^^ible to spin out from the 
Speech a seditious intention on the part of the 
speaker within the meaning of R. 34 (6)1 Cl- (e) 
of Defence of India Rules. {Vyas.) Kalyan 
Singh v. Crown. 1945 A.M L J. 63. 

— R. 34, (6) (f ) — Applicability -- Attack 
agamst Government or Ministry of Province — 
Defamatory remarks b> Hindu against Muslims 
in g*' tier 'll— Offence. See Penal Code. S. 153- 
LL.R.(1945) Kar.31. 

R. 34 (6) (f) and (g)— Intention, %f a 

necessary ingredient of a prejudicial act. 

Intention is nota necessar> ingredient of a pre- 
judicial act as coniemplated by K. 34 (6). (/) and 
ig) of the Defence of India Rules. It is enough 
that the prejudicial act (in this case the slaughter 
of a cow on Bakrid day) is likely to promote 
feelings of enm’ty and hatred between different 
classes of His Majesty’s subjects or is likely to 
cau^e fear or alarm to the public or to any section 
of the public. (Mulla.J.) Bundoo 7; Fmpf.ror 
I.L.R. (1942) All. 919=204 I C. 291=15 R.A. 
328=44 CrX.J 178=1942 AL.J. 530=1942 
A.W.R. (H.C.) 302=1942 A.L.W. 577^1942 A. 
Cr C. 195=A I R. 1943 All. 15. 

■ — " " R ules under Rr. 34 (6) (k. and p.), 38 
(5) and 121— Stages in ihe commission of an 
off ence— (Communication to Magistrate of inten^ 
iion to shout anti-war slogan — I fan offence. 

There are four stages ordinarily in the com- 
misMOn of an offence, namely inientirn, pre- 
paration, attempt and the final act constituting 
the offence. Intention per se is not ordinarily 
punishable at all. Preparation is punishable in 
rare ca=es, as for example, S, 399 of 1. P. Code. 
Attempt is punishable in a large majority pf 
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pses while the final act constituting the offence 
is always punishable. Prepj^rrftion consists in 
devising or arranging the nieans or measure for 
the commission of an offence. The mere com- 
munication of a letter to the District Magisiiate 
containing an intention on the part of the writer 
to shout anti-war slogans at a particular place ou 
a particular day is not an offmce under R. 121 
read with Rr. 38 '5) and 34 (6) {k, and p). In- 
tention is not to be confused with preparation, 
The communication of the letter dots not come 
Under preparation becau>e it does not in any way 
devise or arrange any meant or mea^iure for the 
commission of the offence, that is, the shouting 
of the slogan. The intention to shout the slogan 
might be given up at any t^me before the offence 
is actually committed. Hence mere expression 
of an intention is not an (.fiVnc e. (Congo Nath, 
J.) Nurul Ha^an Emperor. I.LR.(1942) 
All. 141 = 199 I.C 181=14 R.A. 366=1941 A. 
Cr.C, 325=43 Cr.LJ. 527=1941 A.W R. (H. 
C.) 375=1941 A.L.W. 1084=1941 O.A. (Supp.) 
923=1941 A.L.J. 687=A.I.R. 1942 All. 121. 

R. 34 (6) (k)— Suggestion to mthhold 

support in war effort in case India is nut made 
free— If constitutes an offence. 

Where the speech complained against exhorted 
people not to give the Government support in 
this war unless India was made free, the under- 
lying suggestion was clearly an active withhold- 
ing of support in war effort and such withholding 
might well be highly prejudicial to the defence 
of British India or to the efficient prosecuiion of 
the war and hence it offended against R. 34 (6) 
(^) of the Defence of India Rules. {Yorke, J.) 
Krishna Prasad Verma v. Emperor. 1943 A. 
L.W. 113. 

R. 35 (1) (z)— Building used for ihe puv 

poses of Government— B uilding used for postal 
services or for sioiing of seeds. 

The maintenance 01 postal service is a function * 
of the Government which it has in fact assumed 
and a building maintained and used by the 
Government for the purposes of its postal 
service is a building used for the purposes of 
Government within the meaning of K, 35.(1) (0) 
of the Defence of India Rules. In the same way, 
the keeping and storage of seeds to be used for 
public purposes being now a de facto function of 
the Government the building in which they are 
kept also falls within the said rule. (Braund, 
J) Ram Das v. Emperor. LL.R. (1945) A. 
651=222 LC 136=1945 A.W.R. (H.C.) 178= 
A.I.R. 1945 All, 385, 

R. 35 (1) (h)— Telegraph*— If includes 

telephone tine and posts. 

Damage to telephone posts or to its line falls 
within R. 35 (1) (b) of the Defence of India 
Rules, as the word ‘‘telegraph’' in that clause 
includes telephone line and posts by virtue of its 
definition in S. 3 of the Telegraph Act. The 
amendment of cl. (b) by the addition of the 
words “telegraph line or post” made by a notifi- 
cation issued on the 14th August, 1942, is cnly 
intended ex abmdanti cautela to make the mean- 
ing of the original word “teltgrapb” char.-, 
(Niyooi. J.) Gopilal v. Empfror I L.R. (1945) 
[Nag 395=219 1 0.276=18 R.N. 34=46 CrL. 

J 555=1945 N.LJ. 191=A.I.R. mS Nag. 
186. 
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— - Rr. 35 (4) and 38 (5) — Applicability — 

Bringing about strike of mill^workers for remedy^ 
ing grievance — Offence — Knowledge that strike 
would impede war effort — If sufficient. 

A person who brings abouL a strike by mill- 
workers engaged in a war industry with the 
object of impeding the war effort would be guilty 
of an offence under R. 35 (4) read with R. 38 (5) 
of the Defence of India Rules. But where the 
notice for calling the strike is to remedy the real 
or supposed grievances of the workers resulting 
from an arbitrary exercise of the employers 
power of dismissal without a fair inquiry or 
reasonable warning there is a lawful excuse for 
the strike and the person calling the strike would 
not be guilty even though he knows that as a 
result of the strike essential war work would be 
impeded. {Horwillf I.) Appalaswamy, In re 
15 R.M. 717=44 CrL.J. 143=204 LC. 47=55 
D.W. 593=1942 M.W.N. 583=A.I.R. 1942 
Mad. 735= (1942) 2 M.L.J. 718. 

■' ' — R. 35 (4) — Conviction under read with 

S. 149, I.P. Code — Legality, See Penal Code, 
S. 149. 1945 P W.N. 120. 

— — R. 38 — Burden of proof — Charge against 
strikers— Onus— -Duty of prosecution — Absence 
of proof that excuse not lawful — Conviction — 
Sustainability. 

In a charge under R. 38 of the Defence of 
India Rules the prosecution is bound to prove 
that the act committed by the accused which is 
the basis of the charge against the accujfed was 
committed without lawful authority or excuse. 
In the absence of proof that the excuse put for- 
waird by the accused (strikers) was not lawful, 
th6ir conviction cannot be sustained. {Lokiir 
and Raiadhyaksha, JJ.) Emperor?:;. Kashinath 
Dyaram. I.L.R- (1944) Bom. 437=217 I.C. 
167=17 R.B 155=46 Cr.E.J. 208=46 Bom. L. 
R. 444=A.I,R, 1944 Bom. 243. 

— — •R. 38 (1) (a) — Applicability—** Without 
lawful authority or excuse —Meaning and effeet 
—Strike— 0 ffence. 

R. 38 (1) of the Defence of India Rules only 
prohibits the doing of a prejudicial act without 
lawful authority or excuse t it does not require 
that the excuse should be reasonable or just. So 
long as a strike is not prohibited by law, any 
excuse which is not unlawful would be sufficient 
to take it out of the category of the mischief 
contemplated by R. 38 (1) (a), though it may be 
a prejudicial act as defined in R. 34 (h). {Lokur 
and Rajadhyaksha, JI.) Emperor v. Kashinath 
Dayaram. I.L.R. (1944) Bom. 437=217 I.C. 
167=17 R.B. 155=46 Cr.L.J. 208=46 Bom. L. 
R. 444=A.T.R, 1944 Bom. 248. 

— R. 38 (1) (a)— Charge of sedition — Cogni- 
zance — Complaint by or under the authority of 
Provincial Government— If necessary, Rama- 
nuja Ayyangap, In re. [See Q. D., 1936*40. 
VoL. I. Col. 3352-1 I.L.R (1941) Mad. 169= 
195 I.C 49=14 R.M. 115=42 Cr.L.J. 652= 
A.I.R. 1941 Mad. 363. 

— — R. 38 (a) — Offence punishable under — 

Facts to be proved by the prosecution. 

In order to make a case punishable under R. 38 
(a) of the Defence of India Rules the prosecu- 
tion is bound to prove that the act committed 
which is Jfie basis of the charge was committed 
without lawful authority of excuse. (Mulla, 7.) 
Bundoo Emperor. I.L.R. (1942) All. 919= 
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204 I.C. 291=15 R.A. 328=44 Cr.L.J 178~ 
1942 A.LJ. 530=1942 A.W.R. (H.C.) 302^ 

1942 A.L.W. 577=1942 A.Cr.C. 195=AIR 

1943 All. 15, ^ 


-R. 38-B — Supersession of Municipality^ 

Administrator appointed to exercise powers and 
duties --Right to continue suit instituted prior to 
supersession— Government— If necessary party, 

Where a Alunicipality is suptrseded Govern- 
ment under R. 38-B of the Defence of India 
Rules, 1939, the Administrator appointed to ex- 
ercise the powers and duties of the Municipality 
has the right to continue a suit instituted by the 
Municipality prior to its supersession. The 
G >vernment is not a necessary party to a suit 
filed or continued by the Administrator of a 
superseded Municipality. {Lokur and IVeston 
JJ.) Ahmedabad Municipality v. Mulchand’ 
47 Bom. L.R 876. 

R. 39 (1) (a) and Of)— Scope— If ultra 

vires. 

R. 39 (1) (a) and {h') of the Defence of India 
Rules are valid and not tiltra vires the rule mak- 
ing power given under S. 2 of the Defence of 
India Act. {Divatia and Loki^r, JJ.) Emperor 
V. Annaji Balkrishan. I.L.R. (1945) Bom 
507=220 I.C. 193=46 CrL.J. 723=47 Bom. 
L.R. 389=1945 F.L.J. 115=A.I.R. 1945 Bom. 
329. 

R. 38(1) (a) (5) — Sedition — What consti- 
tutes — Discussion of current politics in language 
usually used for such purpose — Agreement to 
advance Pakhistan casting reflection on Govern- 
ment— If offence* 

The essence of the offence of sedition as defin- 
ed in the I. P. Code — in this respect there is no 
difference between offences under the Code and 
under the Defence of India Rules — consists in 
the intention with which the language i? u^ed. 
Such intention has to be judged primarily by the 
language used. To arrive at a conclusion as to 
the intention, the Court must have regard to the 
class of audience to which and the circumstance 
in which the speech was made. It must thep 
decide as to the probable effect of the speech'. 
The speech must be read as a whole in a fair, free 
and liberal spirit. Ordinarily it should be diffi- 
cult to found a charge of sedition upon ideas, 
sentiments and expres.sions which have become a 
part and parcel of the normal political life of 
the country and which do not excite people to 
disorder. Where the main and accepted object 
of a speech was to support Pakistan and not to 
create any anti-British feeling, the fpct that 
certain reflections are cast upon the British 
Government by certain arguments used would 
not render the speech seditious even though the 
argument might be unfounded in the fact and 
its logic open to doubt and challenge. {Iqbal 
Ahmad, CJ., and Car^ 7.) Fa khr UL Islam 
Emperor. I.L.R (1943) All. 429=207 I.C. 107 
=15 R.A. 28=1943 A.Cr.C. 57=44 Cr.L.J 609 
=1943 A.W.R. (H.C.) 73=1943 O.W.N (H. 
C.)129=1943 A.LW. 224=1943 O A. (H C.) 
73=1943 A.L.J. 168=A.I.R. 1943 All. 244. 

R. 38-B (as amended in 1942) — Scope-- 
Notification by Bombay ('government dated 5tb 
October, 1942 — If can validate complaint by un- 
authorised person before that date. See Essek^ 
tial Services (Maintenance), Ordinance, Ss. S 
(a) AND 7. 45 Boni.L.R. 572. 
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DEFENCE OF INDIA RULES(1939), R. 39. 

- — jR. 39^“Pre/i(dtciar^jDt{ty of Court to 
characier—Document proscnb- 
ed by Prozintiui Gcvermneni--Ij {rejudtcialipso 
iz-oxo— kelezancy 01 -fait oj proscription. 

Under i<. 39 of liic Dtfenteof Inoia Rules, it 
^ for ibe Court ano rot for the Riovinciai 
Goverrmeut to determine whether or noi a docu- 
ment is piejudit ial. The fact that the document 
has been procnbtd a Provincial Goveii ment 
3s not a relf vai t fact m tie case c j a prosecution 
under K. 39. {Manohar Loll end Brough^ JJ.) 
ANA^'TA^'A'lH CuA’i'jtFji V. Fmiff(p. 22 Pat 
549=209 I.C. 536=^16 R.P. 95=10 BR 159=9 
Cut.L.T. 72=45 Cr L.J. 159=A,I.R. 1943 Pat. 
3o9( 

— R. 39 (1) — '^Possession*'-- Meaning of. 

There is no authoTii> or war rani for bolding 
that ‘possessun^Mn R. 39(1) of the Defence of 
Jnaia Rules is to i e locked at\er> much more 
stringeritl> than under the ordinar> law. The 
word must be givtn its ordiortr}* meaning; if 
thtre are words with a techiiical legal n eaning 
tbe:y must be given their ordinarj legal meanirg, 
unless the context or an express dthmtion 
necessitates their being given st me other raean- 
The accused was prosecuted under R. 39 
for being in possession of a b<. ok containing a 
prejudicial report on the ground that the book 
in question was ^ound in a trunk whuh was 
common to him and to his elder brother in a 
room occupied ly both of them. There was 
nothing in the bo( k to identify it as the pioperty 
of one brother rather than the other. 

that the pIo^ecution had failed toprove 
that the book vas in the possession of tl'e 
accused ; and he could not therefore te convicted. 
{Manohar Loll and Brough. JJ.) Anantakath 
Chatterji t/. Fmffkok. 22 Pat. 549=209 IC 
516=16 R.P, 95=10 R.B. 159=9 Cut.L.T 72= 
45 Cr.L J 159=A.i.R 1943 Pat. 389. 

“ R. 39 1) (b) — Prejudicial report found in 
house jointly occupied by .sevetol f etsons- Offence 
if committed by oil— Burden of proof. 

When a dccun»ent containiig ary prejudicial 
report is found in a house or prcmiises jointly 
occupied by several perstns, everj such occupant 
will be deemed to have contraver ed R. 39 (1) (b) 
of the Defence of Rules, unless he proves that 
he did not krow and had no reason io suspect 
that the said dcjcun.ent con^aii ed ai y p^ejuclici^ I 
report, or that it was in such ht use oi such 
premises without hiskrowledge or against cen- 
sent. Tie Purden ism tie accused. (Divatia 
and 1 okur, Jj F.^^ifpop t. Vasako Vai^an. 
I.L.R. (1945) Bom. 302=47 BomX.R. 79=A I 
R. 1945 Bern. 333. 

F. 39 (1) (h)-^Scope—If ultra vires. 

R. 39 (1) (6) of The Defence of India Rules is 
not uhia vire.s ’he Central G<vfrimtnt. (Dhaita 
and Lokur. JJ ) Fmubok zj V asant W'ahian, 
I.L.R. (1945 Bern. 302=47 Bom.L.R. 79=A.I 
R. 1945 Bern. 333. 


R. 39 (2) and plication—*^ Posses- 
sion* — ^'Occupation * or "'controV* —Meaning of. 

Some documents ccjntaining prejudicial reports 
were found in a hox in the house occupied by the 
applicant and her husband. When the house 
was raided by the police, the husband was out 
and the atplicant (wife) produced lheke>s with 
One of which the box could be opened. In addi- 
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tion to prejudicial reports, there were some 
letters in the box addressed to the applicant. 

Heldt (1) that, pnma jacie, the box containing 
the documents would t e in the possession of the 
husband and the mere fact that in his absence 
he had left the keys with the applicant (wife) 
would not make her in joint possession with 
himself ; nor did the fact that there were letters 
in ti e box addressed to the wife mean that she 
was in joint possession of ail the contents of the 
tox; (2) that the wife was in the ciicumstances 
in possession of the box within the meaning of 
R. 39 (1) of the Defence of Ind.a Kuies; (3) 
that “occupation” in R. 39 (2) of the Defence of 
India Rules meant legal occupation, and the 
applicant could not be held to be in occupation 
or control of the house so as to render her 
guilty under R. 39 of the Defjence of India Rules. 
{Beaumont^ C. J. and Sen, J.) Eivipfror 
S uMATiBA' W^ASUPFO. 212 I.C. 74=45 Cr.L.J. 
4f6=l6 RB. 326=46 Bom.L.R. 102=A.I.R. 
2944 Bom. 125. 

— “ R 39 (2)— "In his occupation or under his 
control**^ Mean ng of. 

Ibe expiessiori “controT* in R. 39(2) of the 
Defence of India Rules is used to represent 
something different from occupation and is 
intended to cover the case of a person who is not 
in physical occupation of premises, but by virtue 
of his title or oiher circumstances, is in a posi- 
tion to exercise effective ccntrol over the pre* 
mises. “Occupaticn’ must be taken to mean 
effective occupation, that is to say, such an 
occupation as gives the alleged occupant effective 
control over the premises in question. Where 
more than one person are together using premises 
which car not be subdivided into separate parts 
each in tie exclusive occupation of one person, 
no one can be said to be in occupation of the 
premises with in the meaning of R. 39 (2). 

I Manohar Loll and Brough. JJ .) Akaktakath 
C uAmi-Pji r. T wpi-for 22 Pat. 549=2C9 I.C. 
516=16 R.P 95=10 B.R. 159=9 Cut.L.T. 72 
^45 Ci.L.J. 159=A.I.R 1943 Pat. 389. 

— R. 39 (2)^" Occupation * — Meaning of— 
Joint occupation- Su/^ciertcy— Burden of proof* 
“Occupation” in R. 39 <2) of the Defer ce of 
India Rules contemplates ph> steal occupation 
rather than occupation in the sense of beiig the 
legal terant cr other person who may be looked 
to for payment of taxes, etc. Wheie on a search 
of a reem shared by the accused, aHirdu co- 
parcfntr, and his elder brother who was the 
maragei of the joint family a large quantity of 
highly prejudicial literature is found and the 
accused is charged with unlawful possession of 
prejudicial literature, the burden is on the 
a<custd to prove his innocerce and it is-not 
necessary for the prosecuiicn to prove tlat the 
accused was insole occupation of the premises 
where the literature was found. Joint occupaiion 
with another is sufficient “occupation” forpur- 
po.«?es of R. 39 (?). (Byers, J.) Gukumurtbi, /« 
re. I.LR. (1945) Mad. 233=217 I.C. 173=17 
R M. 281=46 Cr.L.J. 214=57 L.W. 466=A.I. 

R. 1945 Mad. 51=( 1944) 2 M.L.J. 150. 

— R. 47 (2) (b ) — Offence Mwder— Mensrea, if 
necessary. 

R. 47 (2) (b) of the Defence of India Rules 
does not provide that it shall be an cfTfnce know- 
ingly to use or have in one s possesion a forged 
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Bombay issued on 9-8—1942, applies only to 
public assemblies and does not apply to private 
assemblies. An assembly to be a public assembly 
must be qualified both to its purpo^e, and as to 


or altered official document. It _ provides that 
using or having it in one’s possession shall be an 
offence. Therefore, guilty knowledge or mens 
rea is not neces'^iary to the conmission of the 
offence, but absence of it is a matter to be taken 
into account in deciding upon the sentence to be 
im,)Osed (Derbyshire, C. J. and Lodqe^ J.) 
Mo^ioTosH Kumar Mitra T/. Emperor. 49 C.W, 
N.737. 

-R. 56— Order promulgated under — Con- 


struction of — Preamble to rule— Relevancy. 

The pream »le to K. 56 of the Defence of India 
Rules is only relevant on the question o£ the 
validity of an order issued under it. If it coujd 
be proved that the purpose of Government in j 
framing an order was not such as is indicated in 
the rule, then the order would be bad ; but once 
the order has been promulgated, its construction 
must depend upon the language in which it is 
framed, and the preamble to K. 56 has nothing 
to do with the construction of the order. (Beau- 
mont, C.J- and Ren, J.) Emperor v Shankar 
Papayya pA'iAMsALt. 207 I.C, 116 — 16 R.B. 31 
=44 Cr.LJ. 580=45 Bom.L.R. 310=A.I.R 
1943 Bom. 177, 

-R. 56 (l)-“ Procession'* — Meaning of. 

The only important ingredients of a “proces- 
sion’' in R.-56 of the Defence of India Rules, are 
a common purpose and a formal or demonstra- 
tive march. Even two persons can form a pro- 
cession. Where two persons, one of them carry- 
ing a flag and both shouting slogans, march 
together in a line along a public road for the 
purpose of demonstration, they constitute a 
^‘procession” an! are guilty under R. 56 (1). 

Lohur, J. — A procession may be defined as a 
formal and organised march of two or more 
persons, ‘‘formal” implying a kind of solemnity’ 
or something spectacular so as to attract atten- 
tion and “organised’^ implying a common inten- 
tion or unity of purpose. (Divatia and Lokur, 
Emperor ly. Nana Shah u Sonavane. 208 
I.C. U=16R.B. 46=44 Cr.L.J. 668=45 Bom. 
L.R. 303= ^ I.R 1943 Bom. 209, 

— Rr. 56 (3) and 120 (b) — Scope — Povuer of 

police officer to close road whole sale and to clear 
a whole area of all persons — Failure to comply 
with direction to move away frotn area — Offence. 

R. 56 (3) of the Defence of India Rules does 
not give to the police-officers such wide powers 
as to enable them to close a road whole sale or 
to clear an entire area of all persons and prevent 
innocent pa;sers-by from making legitimate use 
of it. Therefore a person who is not concerned 
with any meeting or with any procession and who 
has no intention of hoMing or oarticipating in 
any unauthorized meeting cannot be said to 
contravene any order passed under R. 56(1). if 
he fails to comply with a direction of the police 
to disperse or tnove away from the area, and he 
cannot be convicted of an offence under R. 120 
(5) of the Rules. (Wadia and Lokur, J K) Em- 
peror V. Tayanttlat. Jagjivan. 213 I.C. 174= 
45 Cr.L.J. 691=17 R.B. 47=46 Bom.L.R, 196= 
A.I.R. 1944 Bom. 139. 

— — R. 56 (4) — Bombay Notification S. D. F/102 
of 1942, cl. (b) prohibiting taking part in assembly 
— Taking part in private^ assembly — Offence — 
'**Public assembly'*— What is. 

It is per f«ctly plain that cl. t^) of the order* 
S.D.V/I02 promulgated by the Government of 


its composition. A public assembly is one the 
object of which is the furtherance of some public 
purpose, and the constitution of which involves 
the admission of members of the public, whether 
conditionally or unconditionally. The public must 
have access to it, though it may be in limited 
numbers or on payment. If the asscmblv is con- 
fined to the members of a particular body or 
association, it would generally not be a public 
assembly. The question whether any particular 
assembly or meeting is a public assembly or 
meeting must be determined on the facts of each 
case. The place where the assembly meets may 
have some relevance, dnee it is obvious that a 
meeting which takes place in a public hal' is more 
likely to be a public meeting than ore which takes 
place in a private house. The accused, who were 
members of a society, called the “Rashtrija Seva 
Dal” the main purpose of which was to indulge 
in gymnastic exercises, took part in a meeting nf 
the society. The assembly con-isted of about 150 
persons, all of whom were members of this body, 
and they sang vandemataram^ and saluted^ the 
congress flag, which might give some political 
flaw ur to the meeting. 

Held, that it was not established that the public 
had any access to the assembly or that the object 
of the assembly was to further some publicpur- 
pose, and it did not fall within the rule and the 
accused were not consequently liable to conwction 
under R. 56 (4 1 of the Defence of India Rules. 
(Beaumont, C.J. and Sen, 
nhankar Papayya I^apamsai.t. 207 no— 
16 R B 31=44 Cr.L J 580=45 Bom.L R. 3l0= 
AI.R. 1943 Bom. 177. 

R 56 (4)— Duty of prosecution— Contra- 
vention of Order— Proof of order— Necessity for. 
It is the duty of the prosecution in a tMal on a 
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charge of violation of an order un ler R. 5o ot ttie 
Defence of India Rules to prove in a legal manner 
the order on which it relies for proof of the com- 
mission of the offence charged, w., 
which is alleged to have been contravened. lAgar- 
wala and Meredith, Jf.) Ram Rkaaaii Mwai. ®. 
Empfror 24 Pat. 143=219 I.C. 141=18 K.!*. 
111=26 P L T. 201=46 Cr.L.J. 538 — 1945 P.W. 
N. 65=AIR 1945 Pat 210. 

R. 55 W— Ingredients of offence— 

fence of lawful order under rule by 
Dw/y of^ prosecution^ to" prove 

and 


-Siatcment of 

Police Sub-Inspector— If sufficient ^’ttidence- 
Absence of cross-examination by p 

answer by accused to question under ^ 34^, tr.r. 


Code— Sufficiency for co^wlton. , 

An offeree under R. 56 (4) of the 

- . . ... con- 

rule ; and 


India Rules is committed by a person who con^ 


travenes any order made under the 
before a Court can convict or upbold a convic 
tion, under the rule, it must first be 4pf 

there was an order lawfully . ""7/. 

that rule by an officer properly cmpowe^ejl Prere^ 
to. Where the only evidence 


existence of such an order is 


re at mg to the 
a statement of a 


order 


existence oi “V. V an orfl 

Sub-Inspector of P<iUce to the effec gjong, 

of the District Magistrate banning Pf 
meetings and assemblies 
ed by beat of drum before the date 01 
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rcnce on which the charge is based that is insuffi- 
cient and it is impossible for aii}^ Court to c )me 
•to a finding and to convict under R. 56 (4). The 
fact that there is no cross-examination by the 
'dtjfence on the pointer that the accused in his 
statement under S. 342, Cr. P. Code, answers in 
the affirmative a question, “Did you contravene 
R. 56 (4) of the Defence of India Rules by taking 
>part in a procession’* cannot be interpreted as an 
admission by the defence of the existence of such 
a lawful order under R. 56 (4). It is for the 
prosecution to prove all the essentials necessary 
to establish the guilt of the accused and if they 
do not do so, the prosecution must fail. Nor can 
the prosecution be allowed to fill in gaps in its 
evidence at a late stage in the appellate Court. 
(Forma and Reuben^ JJ.) Kirti NaRAYAN Sinch 
. t; Emperor. 23 Pat. 1=215 I C 268=17 R P. 
113=46 CrXJ. 86=11 B.R. 85=A.I.R. 1944 
Pat. 345. 

R. 56 (4) — Persons not present within 

cordon formed by Police Officers — If guilty of 
■offence. 

Any person who attempts to interfere with any 
[police officer who may be engaged in enforcing 
the order of the District Magistrate prohibiting 
all public processions and meetings unless permis- 
sion had been obtained from himself or some 
other proper authority, is guilty of an offence 
-ander R. 56 (4) of the Defence of India Rules 
whether or not he is actually present at the place 
-where preparations are being made for taking out 
•the procession and round vAhich the police officers 
'have formed a cordon with the object of prevent- 
ing the processionists from passing. (Edgley and 
Roxburgh^ JJ,) Heramba Lal Ghosh v. Em- 
.^PEEO^ 78C.L.J. 217=18 R.C 122=220 I.C. 
237=46 Cr.LJ. 692=A.I.R. 1945 Cal. 159. 

— R. 58 — Applicability and scope — **Exercise 
of a military character* — Meaning of. 

It is difficult to say what “exercise, movement, 
evolution or drill” is not of a military character- 
A thing is said to be of a military nature when it 
•resembles something done by or, appertaining to 
•or belonging to soldiers. Where the object of 
certain exercises made by a body of persons, 
about 150 in number, 75 of whom are armed with 
lathis about four to six feet long, is found to be 
to enable a large body of men to respond imme- 
-diately to a word of command so that it would be 
.possible for one man in charge of a large body of 
persons to make them execute his will without 
the need for any el iborate explanations or direc- 
tions, it must be held that the exercises are of a 
'military nature, and the organisers as well as the 
instructor of such exercises are guilty of the 
-.offence under R. 58 (1) of the Defence of India 
Rules. (Hotrviil /.> Paramarth, In re, 200 
I.C. 232=15 R.M. 43=43 Ci-.L.J 618=55 L W. 
.214=1942 M.W.N. 222=AJ.R. 1942 Mad 439 
=(1942) 1 M.LJ 383. 

Rr. 75-Aatid 46(d) — Alternative charges 

mnder — Permissibility — Cr, P. Code, S. 236. 

It is quite legitimate for the prosecution under 

236, Cr. P, Code, to charge the accused in the 
•alternative either that they had disposed of the 
■:goods in contravention of the freezing order or 
%ad falsely informed the authorities that they bad 
done so. (Edgley and Roxburgh, JJ) Superinten- 
and Remembrancer of Legal Affairs, 


DEFENCE OF INDIA RULES(1939),R. 75. 

Bengal z;. Futnam. 222 I.C. 166=79 C.L.J. 
189=A I.R. 1945 Cal. 402. 

R. 75-A — Consfruciion-'^^Purpose for reli- 
gious worship’* — Burden of proof— Charge of 
breach of order requisitioning produce of dedica- 
ted properiy^Onus, 

The expression ‘‘purpose of religious worship” 
in the proviso to R, 75-A of the Defence of Lidia 
Rules, must be interpreted as including also 
ancillary purposes, such as the maintenance of 
the family of the shebait (in the case of property 
belonging to an idol) and selling part of the pro- 
duce of the property for acquiring other articles 
necessary for the deity, etc. It is not for the 
accused to prove what part of the produce is 
required for the religious worship and what part 
is not so required. It is for the prosecution to 
prove what part was required, and wh^t part was 
not required for religious worship, before the 
prosecution can sustain a charge of breach of an 
order requisitic ning the produce of dedicated 
property (Manohar Lall and Das, JJ.) Narsingh 
CharanDasz; Emperor. 24 Pat. 423=11 Cut. 
L.T. 31=A.I.R. 1946 Pat. 34. 

R. 75-A, proviso— Applicability — Land 

entered in Record of Right as belonging to deity 
— Order requisitioning produce— Legality— Breach 
—Prosecution. 

Where certain lands are entered in the Record 
of Rights as belonging to a deity, it is a case of 
complete dedication of the property to the deity 
and the produce of such property cannot be 
requisitioned under R. 75-A of the Defence of 
India Rules. The proviso to the pie applies to 
such a case and protects the shebait of the deity 
and no prosecution can be launched against him. 
For breach of an order under the rule requisition- 
ing the produce of the property dedicated, because 
such property cannot be requisiiioned in view of 
the proviso to R. 75-A. Even if the trustee or 
shebait mismanages the property or diverts it to 
other purpose?, the property does not lose its 
character o^ trust property so as to validate an 
order under R. 75-A. (Manohar Lall and Das^ 
JJ.) Narsingh Tharan Das v. Emperor. 24 
Pat. 423=11 Cut.L.T, 31=A.T.R. 1946 Pat. 34. 

R.75-A and Defence of India Act, S. 2 

(4 ) — Delegation of power to requisition--- If in- 
cludes authority to form opinion as to necessity 
of requisitioning. 

The exercise of the power to requisition pro- 
perty under R. 75-A of the Defence of India 
Rules is subject to and dependent upon the for- 
mation of the opinion as to the necessity or 
expediency of such requisitioning. The forma- 
tion of the opinion and the making of the order 
are not separate and distinct and independent 
attributes but the former is a component or an 
integral part of the latter. The delegation of the 
power to requisition ; therefore, includes autho- 
rity to form the opinion conditioned upon which 
the power can be exercised. When the power 
has been delegated, it is the responsibility of the 
person, in whose favour the delegation is made, 
to form the ooinion before he can exercise the 
power. (Derbyshire, C,J. and Gentle, J.) Gppta 
w. Mackeptich loHN. 222 I.C. 48=1945 F.L.J* 
182=49 C.W.N. 583. 

— R. 75-A — 7/ ultra vires. 

R. 75-A of the Defence of India dRules, in so 
far as it relates to the requisitionij% of movable 
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property cannot be held to be ultra vires. The 
Government of India Act, 1935, S. 102 and Sch. 
VJI, List n, Items 27 and 29 confer such a power. 
Failure to comply with an order of a grains pur- 
chase officer requisitioning stocks of paddy will 
be an offence punishable under R. 75-A of De- 
fence of India Rules. (Hap pel, J,) Venkatasub- 
baier. In re, (1945) M.W.N. 55=:A.I.R. 1945 
Mad. 104=1945 F.LJ. 59=(1944) 2 M.L.J. 
391. 

R 75 A — Necessity of requisitioning pro- 

erty — Opinion of authority as to — If and when can 
he questioned in Court of law. 

The formation of the opinion of the authority 
concerned as to the necessity or expediency of 
making a requisition of property under R. 75-A 
of the Defence of India Rules, is clearly a matter 
for executive discretion and cannot be questioned 
in a Court of law. The Court cannot investigate 
into the grounds or the sufficiency or otherwise 
of the materials or evidence on which that opi- 
nion is formed and substitute its own opinion for 
that of the authority concerned. But if such 
power is exercised in bad faith or for a collateral 
purpose, it is an abuse of the power and not in 
reality an exercise of the power and the Court 
can interfere with such colourable exercise of 
power. Where the issue is raised as to bad faith 
or collateral purpose, the Court ha<5 to investigate 
the matter and decide the L^ne. (Das,!.) Mac- 
KERTicH John v , Gupta- 49 C.W.N. 322=80 C. 
L.J 136, 

— — R. TS- A— Necessity or expediency of requi- 
sitioning — Court cannot enquire into. 

Where the exercise ot the requisitioning power 
under R* 75-A of the Defence of India Rules is 
not mala fide, no Court can interfere^ A Court 
has no power to inquire into the ^necessity or 
expediency of such requisitioning^ ((Derbyshire, 
CJ. md Gentle, /.) Gupta Mackertich ! 
John. 222 I.C. 48=1945 FXJ. 182=49 C.W. 
N.583. 1 

— R. 75-A — Order requisitioning property— - 

Writ of certiorai i or mandamus-- Jf lies. 

A writ of certiorari does not lie in respect of 
an order making a requisition of property under 
R. 75-A of the Defence of India Rules, as it is 
not a Judicial order. Such an order is an admi- 
nistrative or ministerial one, and if it is illegal a 
mandatory order under S. 45 of the Specific 
Relief Act can be granted. (Das.L) Macker- 
tich John v . Gum. 49 C.W.N. 322=80 C.L, 
J. 136. 

R. 75-A — ^'Property*'— Meaning of— Order 

requisitioning hotel business — Validity— Govern- 
ment of India Act, S. 299 ( 2 ). 

The word.® ‘any property, movable or immova- 
ble’^ in R. 7S-A of the Defence of India Rules 
must of necessarily include all kinds of property 
except those referred to in the proviso. The 
prima facie cover business and its good will. An 
order requisitioning a commercial undertaking 
the business of a hotfl, is not therefore, 
ultra vires of the Rule The provisions of R, 
75-A are not in conflict with but are pursuant to 
the provisions of S. 299 (2) of the Government 
of India Act 

Per G^ritle, L— By requisitioning the building 
of a hotfl, the authorities do not requisition the 
business, although there will be an interruption 
and an interference in . the conducting of it. 


(Derbyshire, C.J, and Gentle, J ) Gupta v. Mac 
KER ICH loHN. 222 I.C. 48=1945 F.L.J 'l82-^ 

49 C.W.N. 583. ® 

R. ^ IS- A— Requisitioning of business or 

commercial undertaking — If authorised— Order 
requisitioning building of hotel— Validity— Hotel 
if business— Requisitioning of hotel building— If 
requisitioning hotel business — Goodwill of busi- 
ness — If attached to building and if property— 
Government of India Act, S, 299 (1), 

R. 75-A of the Defence of India Rules is con- 
cerned with requisition and acquisition of pro- 
perty. It does not authorise the requisitioning 
of any business or commercial undertaking. An 
hotel is a business and consequently an tinder'^ 
taking. An order requisitioning the’ building of 
an hotel indirectly requisitions the hotel business 
for the goodwill of the bush. ess which is atta- 
ched to the building necessarily goes along with 
it, and it is, therefore ultra vires of the Rule, 
Further the goodwill of a business being pro- 
perty, to deprive a person of it by an order under 
the Rule, amounts to depriving him of hispro- 
perty otherwise than by authority of law and is 
opposed to S. 299 (1) of the Government of 
India Act (Das, J.) Mackertich John v,. 
Gupta. 49 C.W.N. 322=80 C.L.J. 136, 

R. 75^A and Zl— Requisitioning of husl^ 

ness or undertaking — Power of Government. 

Under R. 75-A of the Defence of India RuI'eSj, 
Government can requisition or acquire only 
movable and immovable^ property but not an 
undertaking like an Electric Supply Company as* 
a going concern. R. 81 is obviously the rule 
contemplated for dealing with the control of an* 
undertaking. Sub-R. (1) of that rule shows* 
that orders taking control of the supply of 
electric energy were deliberately contemplated 
by this rule. But under this rule Goverriment 
has no power to acquire but can only control an 
undertaking for the duration of the war and a 
limited period afterwards. (Young, CJ.^ Monroe 
and Muhammad Munir i //.) Lahore Electric 
Supply Co, Ltd. v. Province of F-*unjab. I.L.R, 
(1943) Lah. 617=205 I.C. 337=15 R.L. 285= 

6 F.L.J (H.C) 40=45 P.L.R.71=AJ.R. 1943^ 
Lah.41 (F.B ). 

R . 75-A — Requisitioning of house for 

residence of Collector of Madras — Power of 
Collector to order— Delegation of power by 
Central Government under S. 2 (4) of the 
Defence of India Act (1939) — Scope — Defence 
of India Act (1939), 5*.?. 3, 15 and^ l^Apphr 
cabiUty — Limits of Courfs jurisdiction. 

S. 15 of the Defence of India Act stating that 
an authority or person acting in pursuance of 
the Act shall interfere with the ordinary 
avocations of life and the enjoyment of property 
as little as may be consonant with the pur-^ 
pose of ensuring the public safety and interest 
and the defence of British^ India — is 
and must be read in conjunction with S. 16 which 
says that no order made in exercise ^f any 
power conferred by or under the Act shall be 
called in question in any Court. Of course tnis^ 
does not preclude the Court from deciding' 
whether a power has been conferred or whether 
a power which has been conferred .has bee» 
abused. The Collector of Madras is m 
of supplies which are essential to the lives 
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citi/^ens of Madras and moreover he is the 
J ieput}" Civil Defence Commissioner. The 
provision of a house for his resid€n{:e is some- 
thing which is necessary for the “maintaining of 
supplies and services essential^ to the life of the 
community”, within the meaning of R. 75-A of 
the De’fenoe of India Rules. There is full power 
of delegation mider S. 2 (4) of the Defence of 
India Act and when such power has been dele- 
gated the person or authority to whom the dele- 
gation has been made has all the powers of the 
Central Government unless the order of dele- 
gation contains some restriction on the exercise 
of the power. The order of delegation by notifi- 
cation dated 25th April, 1942, under which the 
Collector of Madras acted (in requisitioning a 
private bungalow for housing the incoming 
Collector) contained no restriction on his power 
to requisition houses in Madras. Under sub- 
section (4) of S. 2 o'l the Defence of India A,ct 
the power may be delegated so as to apply only 
in specified circumstances and under specified 
conditions but the delegation may be unrestricted. 
The power delegated by the order was a power 
to requisition for any of the purposes mentioned 
in R. 75-A, if the occasion should arise, subject 
to the property being within the jurisdiction of 
the Collector issuing the requisition order. The 
existence of the Land Acquisition Act is no bar 
to the power of the legislature to provide for 
requisitioning of property for any of the pur- 
poses mentioned in R. 75-A of the Defence of 
India Rules as the Land Acquisition Act relates 
to acquisition of absolute ownership when pro- 
perty is required for a public purpose or for a 
public company and not to requisitioning in an 
emergenc 3 ^ Moreover S. 5 of the Defence of* 
India Act states that any rule made under S. 2 
and any order made under an}^ such rule, shall 
have effect notwithstanding anything inconsistent 
therewith, contained in any enactment other than 
the Defence of India Act itself or any instru- 
ment having effect b^^ virtue of any enactment 
other than the Act. Accordingly the Collector 
of Madras had authority to issue an order 
requisitioning a house belonging to a private 
person for the purpose of housing the incoming 
Collector of Madras. As there was nothing to 
show that the requisition order was in any way 
mala fide the order cannot be questioned in 
Court. (Leach, CJ. and Lakshmana Rao, /.) 
Kewalram V. Collector of Madras. I.L.R. 
(1944) Mad. 826=218 I.C. 271=18 R.M. 
21=1944 F.L.J. 96=1944 M.W.N. 216=57 
L.W. 206=A.I.R. 1944 Mad. 285=(1944) 
1 M.L.J. 263. 

"R. 75-A (7)— Disposal of goods-- 

Meaning of — Actual delivery, if necessary, 
“Disposal” within R. 75-A (7) of the Defence 
of India Rules, does not mean any actual re- 
moval or delivery bj^ actual movement of the 
goods. The receipt of a delivery order by the 
purchaser and payment of money by the pur- 
chaser to vendor’s agent, will certainly amount 
to a disposal of the goods. If the intention of 
the parties was that the property in the goods 
should pass with the delivery order, the subse- 
quent acceptance of the money by the vendor’s 
agent is another act of disposal, as actual deli- 
Q. D. 1—13 2 
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very of the goods by him would be if he allows 
the purchaser to remove the goods. (Edgley and' 
Roxburgh, JJ.) ■Superin'tendent and Remem- 
brancer OF Legal Affairs, Bengal v. D. B. Fat- 
nani. 222 I.C. 166=79 C.L.J. 189=A.I.R. 
1945 Cal. 402. 

R. Zl—Applicability-— Notification regu- 
lating price issued subsequent to sale — Conviction 
— Sustainability. 

A notification regulating the prices of soft coke 
issued subsequent to the date of sale by the 
accused for which he has been charged, cannot 
be used to support his conviction. {Meredith, 
J.) Jugal Singh v. Emperor. 208 I.C. 219' 
=16 R.P. 66=10 B.R. 42=44 Cr.L.J. 745 
=A.I.R. 1943 Pat. 315., 

R. 81 — Authority to exercise certain 

powers delegated subject to the supervision of 
the delegating authority — Effect. 

Where a notification is issued by the Commis- 
sioner under an autliority delegated to him by 
the Chief Commissioner to fix rates to be 
charged for certain commodities subject to the 
general supervision of the Chief Commissioner, 
it is quite valid and legal. ^ The reservation of 
a general power of supervision could not take 
awaj^ the authority conferred on the Commis- 
sioner. (Davies.) Emperor v, Chand Mal. 
1943 A. M.L.J. 41. 

R. 81 — Contravention of orders under — 

Duty of prosecution. 

R. 81 of the Defence of India Rules, deals ■ 
with a large number of topics and the orders 
made by the authorities under that rule may be 
numerous and of diverse nature. It^ is highly 
essential therefore that the prosecution should' 
definitely charge the accused with the specific 
act which they consider the accused has^ done 
and falls within the purview of a prohibition 
made under the Defence of India Rules. (Mir 
Ahmad, I.C.) Jiwan Dass v. Emperor. 216- 
I.C. 284=17 R. Pesh. 21=46 Cr.L.J. 160= 
A.I.R. 1944 Pesh. 46. 

R. 81 — Order regulating^ letting of acr 

commodation — Personal satisfaction of Governor^ 
— If required. 

R. 81 of the Defence of India Rules specifi- 
cally authorises the Central Government or the 
Provincial Government to make orders for regu- 
lating the letting and sub-letting of accommoda- 
tion. Where such an order is made by the Pro- 
vincial Government, the personal satisfaction of 
the Governor is not required. (Teja Singh and 
Bhandari, JJ.) Rup Lal Mehra v. Emperor. 
221 I.C. 48=47 P.L.R. 134=A.I.R. 1945 
Lah. 158. 

R . 81 — Order regulating letting ^ of ac- 
commodation — Validity — Defence of India Act, 
S, 2 (1). 

The rules concerning the letting and sub-letting 
of residential or other accommodation are not 
in excess of the powers conferred by S. 2 (1): 
of the Defence of India Act. An order under 
R. 81 of the Defence of India Rules regulating 
the letting of accommodation is, therefore, not 
ultra vires. (Teja Singh and Bhandari, JJ.) Ruf 
Lal Mehra v. Emperor. 221 I.C .^48=47 P,. 
L.R. 134=A.I.R. 1945 Lah. 
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— R. 81 — Petrol Rationing Order, Rr. 22 and 
(4) (c) — Breach of ndes by servant — Liability 
of master — Mens rea, lohcn relevant. 

When a sei*Yant of an owner of a petrol pump 
fills up a petrol coupon wrongly there is a con- 
travention of R. 22 read with R. 4 {c) of the 
Petrol Rationing Order made under R. 81 of 
the Defence of India Rules. The penal liability 
under the former rules is an absolute liability 
and a breach o'r the rules either by the master 
or servant would render both of them guilty 
irrespective of their knowledge of the breach 
of the rules. The question of mens rea cannot 
affect the conviction but can only affect the 
measure of punishment (Davies.) Emperor v. 
Ambalal. 1943 A.M.L.J. 38. 


—— R. 81 — Powers of Provincial Governments 
— Delegation to additional District Magistrate — 
'Competency — Order by Additional District 
Magistrate prohibiting transport of paddy or 
■rice from district — Is intra vires. 

A Provincial Government has all the powers 
conferred by R. 81 of the Defence o'l India 
Rules and it has the power of delegation. Where 
a Provincial Government delegates to all Addi- 
tional District Magistrates the power of control- 
ling^ the transport of rice or paddy to places 
outside the districts concerned, every Additional 
'District Magistrate has power to pass an order 
prohibiting^ the export of paddy or rice from his 
-district without a permit issued by a proper 
authority. The validity of such an order cannot 
be called in question. A person offends such an 
order if he removes or takes any steps towards 
the removal of paddy or rice from the district 
without a permit and it matters not whether the 
intended removal is to the adjoining district or 
to a Native State, so long as the removal is out- 
side the district. Such an order by the Addi- 
tional District Magistrate is intra vires. (Leach, 
CJ. and Shahabuddin, J.) Chtknavan Row- 
THER, In re. I.L.R. (1945) Mad. 76=218 
I.C. 7=46 Cr.L.J. 361=1944 F.L.J. 200= 
1944 M.W.N. 601=A.I.R. 1944 Mad. 479 
=(1944) 2 M.L.J. 49. 

• R. 81 — Rawalpindi and Muree House 

Rent Control Order, 1941, Cl (6)-— "Charge any 
renf’ — Meaning of. 


Q. 6 of the Rawalpindi and Murfee House 
Rent Control Order, 1941, provides that when th< 
Controller has determined the fair rent of the 
house, “the landlord shall not charge any reni 
in excess of such fair rent”. The word “charge’ 
means receive, and does not mean “to impose 
claim, demand, or state as the price or sum due 
for anything”. The expression “charge any rent’ 
must be construed as a whole and must not be 
split up or disjoined for the purposes of con- 
struction. Rent can obviously be charged onij 
when it becomes payable for payment of reni 
before it is due is not a fulfilment of the obli- 
^tion to pay rent but is in fact an advance to 
the landlord, with an agreement that on the date 
when the rent becomes due such advance shoulc 
be treated as a fulfilment of the obligation tc 
pay rent. (Teja Singh and Bhandari, //.) Rui 
Lal MehrX’ V. Emperor. 221 I.C 48=47 P 
L.R, 134=A:.I.R. 1945 Lah. 158. 


DEFENCE OF INDIA RULES (I939) 
R 81 . ’ 

R. 81 — Scope and operation of. 

R. 81 of the Defence of India Rules is merely 
an enabling rule and merely provides that Gov- 
ernment may in certain circumstances by order 
provide for certain things. There is nothing in 
the rule itself which has to be obeyed by\ny 
one. (Manohar Lall and Meredith, JJ,) 

Mall Sharma v. Emperor. 22 Pat. 602=211 
I.C. 4=10 B.R. 305=45 Cr.L.J. 288=16 
R.P. 213=24 Pat.L.T. 211=A.I.R. 1944 
Pat. 1. 

R. 81— — Taking action by notified 

order — If justified. 

R. 81 of the Defence of India Rules, 1939, 
does not provide for taking action by a notified 
order. (Agarwala and Beevor, JJ,) KantA 
Prasad v. Emperor. (1945) P.W.N. 374. 
R. 81 — "Undertaking''~Hotel business. 

The word “undertaking” in R. 81 of the 
Defence of India Rules is, broadly speaking, 
synonymous with the word “business”, and 
includes, therefore, the business of carrying on 
a hotel. (Derbyshire, C.J. and Gentle, J,) 
Gupta v. Mackertich John, 222 I.C. 48= 
1945 F.L.J. 182=49 C.W.N. 583. 

R. 81 (a ) — "Trade dispute'' — If should 

be zvith one's ozm employer. 

According to R. 81 (a) of the Defence of 
India Rules, for the definitions and technical 
terms used in the rule, regard is to be had to 
tli-e Trade Disputes Act A reference to the 
notification dated 21st August, 1942 and the defi- 
nition of Trade dispute’ in S. 2 of the Trades 
Disputes Act, show clearly that there is no 
warrant for importing into the rule the words 
‘with his own employer’ after the words ‘in con- 
nection with any trade dispute’. Hence a strike 
without giving notice would be an offence under 
the rule even though it was in sympathy with 
the disputes in another mill. (Davies.) Em- 
peror V. Behart Lal. 1944 A.M.L.J. 2. 
R. 81 (2) — Powers of Central Govern- 
ment — Food Grains Control Order (1942)— Is 
intra vires. 

It must be held that under R. 81 (2) of the 
Defence of India Rules the Central Government 
had the power to issue the Food Grains Control 
Order (1942), and the provisions of Q. (3) of 
that order are in all respects intra vires notwith- 
standing that there is a discretion in the matter 
of issuing licences. S. 2 (2) of the Defence 
of India Act expressly empowers the Central 
Government to make rules for the control of 
trade, etc, and a power to control includes a 
power to prohibit, one way of controlling 
or regulating a trade by insisting^ upon 
those engaged in it taking out licences. 
(Leach, C.J. and Shahabuddin, J.) Public 
Prosecutor v. Venkayya, I.L.R. (1944) 
Mad. 448=1944 F.L.J. 191=1944 M.W.N. 
603=57 L.W. 363=A.I.R. 1944 Mad. 452 
=(1944) 2 M.L.J. 13. 

;; — R. 81 (2) (a) — Order in regard to pos- 
session of small coins — If within the powers con- 
ferred^ by the Rule — ^Articles or thlngsl— 
Meaning. 

Coins cannot be taken to be included in the 
expression “articles or things” used in R. SI (2) 
(a) of the Defence of India Rules. 
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order by District Magistrate in regard to posses- 
sion of small coins is beyond his powers. 
(Allsop and Malik ^ //.) Raghubir Singh v. 
Emperor. 1945 A.L.J. 467 (1)^:1945 A W 
-R. (H.C.) 308 (1)=1945 A.L.W. 380=1945 

0. W.N. (H.C.) 333=1945 A.Cr.C. 169= 
A.I.R. 1946 All. 88. 

R. 81 (2) (a) — Scope — Is inira vires. 

See Non-Ferrous Metals Control Order, 

Cl. 6. 46 Bom.L.R. 529 (F.B.). 

R. 81 (2) (a) — ^‘Withholding from sale^^ 

— Meaning of— Dealer having limited stock — Sale 
to customer of limited quantity reserving remain- 
der to regular customers— If offence. 

The Court must construe the word “withhold** 
in R. 81 (2) (a) of the Defence of India Rules 
in relation to the facts of each particular case. 
It cannot be read as “unreasonably withhold;** 
when the word unreasonably is not in the rule, 
the Court cannot put it there. But it can and 
■ought to be held that a man has not withheld 
from sale to any person of a thing if he has 
sold some quantity to znyone demanding it and 
has not evidenced unwillingness to sell the rest 
to other persons. In order to bring home the 
offence, the prosecution has to go much further 
to show that the accused was over a period with- 
holding his stock 'from sale. A dealer is not 
bound to s'=‘ll his whole stock or a large part of 
it, to the first customer who demands it. If at 
the end of a period, it is found that a dealer has 
-not sold his stock, although asked to do so, 
there may be a case for the prosecution. The 
accused, who kept a small grocery shop had a 
stock of sugar consisting of four pounds only. 
A casual customer hurried up and asked for one 
pound of sugar at the price fixed. The accused, 
however, refused to sell him more than one anna 
worth of sugar, on the ground that he had con- 
siderable number of regular customers, and that 
he was anxious to sell his sugar to them, and 
in view o'l the small stock he had he was not 
prepared to part -v^ith one-fourth of his stock to 
somebodv whom he did not know. 

Held, that the accused was not guilty of with- 
holding sugar from sale and was not liable to 
conviction under R. 81 (2) (<i> of the Defence 
of India Rules. {Beaumont, CJ. and Wassoo- 
dew, J.) Emperor v. Mahadev M ah alt, 205 

1. C. 240=15 R.B. 357=44 Cr.L.J. 355=44 
Bom.L.R. 921=A.I.R. 1943 Bom, 49. 

81 (2) (a) and (4)—* Withholding 

fram sale'^ — Offence. 

A dealer who with large stocks of matches 
■in his shop flatly refuses to sell even a box to a 
customer, commits the offence of “withholding** 
from sale within the meaning o'f the Notification 
•prohibiting withholding under the Defence of 
India Rules. {Leach, CJ, and Clark, J.) 
Public Prosecutor v. Subba Rao. I. L. R. 
<1945) Mad. 385=221 I.C. 506=58 L.W. 20 
=1945 M.W.N. 54=A.I.R. 1945 Mad. 331 
=(1945) 1 M.L.J. 155. 

— R, 81 (2) (a) and (b) — Validity. 

The provisions of R. 81 (2) {a) and (h) 
-of the Defence of India Rules enabling the mak- 
ing of orders regulating the distribution of arti- 
cles, requiring them to be sold to specified per- 


sons and for incidental matters, relate to the 
distribution of goods in Item 29 of List 11 and 
is hitra vires the Government o’f India Act. 
{Derbyshire, C.J. and Gentle, J.) Khetsidas 
Girdharilal, In the matter of. 1945 F. L. J. 
205=49 C.W.N. 595. 


Rr. 81 (2) (b) and 119-^Order, when 

becomes binding — Publication of order according 
to rules — Burden of proof. 

Any order passed under R. 81 (2) {h) cannot 
bind the person concerned unless it is published 
in accordance with R. 119 of the Defence of 
India Rules. This latter rule lays an obligation 
on the officer making the order to publish notice 
of such order. The manner in which such notice 
is to be published is no doubt left to the discre- 
tion of that officer. If he adopts a mode of 
publication however inadequate or unreasonable 
it is not liable to be questioned in any Court of 
law. But the burden of proving publication of 
the notice of that order in the manner contem- 
plated by the officer making the order lies on 
the prosecution. In other words it must be 
shown that the officer making the order himself 
prescribed the manner of its publication and 
that the publication was made in that manner. 
The obligation laid on the officer passing the 
order is a statutory obligation and it is incum- 
bent on the prosecution to prove that the statu- 
tor 3 ' obligation was duly discharged. The pro- 
secution cannot in such a case merely rely on the 
presumption of S. 114 {e) of the Evidence Act 
for the only reason that the making of die order 
and the direction to^ publish notice of it were 
official acts. {Niyogi, 7.) Shakoor Hasan zk 
Emperor. I.L.R. (1944) Nag. 150=211 I.C. 
29=45 Cr.L.J. 250=16 R.N. 177=1943 N. 
L.J. 605=A.I.R. 1944 Nag. 40. • ‘ 


~R. 81 (2) {h)— Scope— Notification for- 


forbidding ziithholding of article from sale- 

Validity of. ^ rv i 

R. 81 (2) {b) bf the Defence of India Rules, 
does not relate to withholding from sale. The 
clause has reference only to the controlling of 
prices. It is therefore not competent to the 
Collector of a District under cl. (b) of R. 81 (2) 
to provide by a Nofification that a person selling 
matches commits an offence when he withholds 
matches from sale notwithstanding that he pos- 
sesses saleable stock. Such a notification would 
be valid only if made under cl. (o). A Noti- 
5cation under cl. (b) is therefore not valid, 
(Leach, C. /. and Clark, J.) Public Psosettjtor 
V. Subba Rao. I.L.R. (1945) Mad. 385-^1 
I.C. 506=1945 M.W.N. 54=58 L.W. 20= 
A.I.R. 1945 Mad. 331=(1945) 1 M.L.J. 
155. 

^R. 81 (2) (b) and {4)--VaUdiiy, 

Nather R. 81 (2) (b) nor R. SI U) of the 
Defence of India Rules is invalid. (Derbyshire, 
C J. and Lodge, /.) Keshabdeo v. Emperor. 217 
I C. 189=17 R.C. 176=46 Cr.L.J. 230=A. 
I.R. 1944 Cal. 317. 

81 (2) (bb)^ — Scope— If ultra vires or 

invalid. See Defence of India Act, S. 2 (1) 
AND R. 81 (2) (bb). 46 Bom.a^.R. 877 (F. 
B.). 
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R. 81 (2) (bb) (ii) — Jurisdiction^ 

Conditions for making order — Landlord obtain-’ 
ing Civil Court decree for ejectment of tenant — 
Order requiring landlord not to interfere with 
possession of tenant — Legality — If ultra vires. 

Before an order can be made on an application 
by a District Magistrate under R. 81 (2) (bb) 
{ii) of the Defence of India Rules he has to be 
satisfied that it is necessary and expedient to 
make the order in question “for securing the 
ETefence of British India of the efficient prose- 
cution of the war or for maintaining the sup- 
plies and services essential to the life of the 
community”. An order requiring a landlord who 
has obtained a decree 'for eviction of his tenant 
in a Civil Court, not to interfere with the pos- 
session of his tenant cannot ordinarily have any 
connection with the Defence of British India, 
etc. An order passed, when none of the condi- 
tions are satisfied is without jurisdiction. The 
order is also tiltra vires in view of S. 14 of the 
Defence of India Act. {MackUn and Sen, //.) 
Motichand Balubhai V. District Magistrate, 
Surat. 47 Bom.L.R. 357=A. I. R. 1945 
Bom. 385. 

R. 81 (2), (Proviso inserted by Bihar 

Notification of 1943) — Scope and effect — If 

affects Food Grains Cofitrol Order, 1942. 

The effect of the proviso introduced to R. 81 
of the Defence of India Rules by Bihar Govern- 
ment Notification No. 7261, P.C,, dated 

24 — 5 — 1943, while it was in force, was to remove 
restrictions placed liy the Local Government on 
dealings with Food Grains. It did not in any 
way affect the operation of the Food Grains 
Control Order (1942) issued by tlie Central Go- 
vernment. (Rowland, /.) Raghubar Lall v. 
Emperor: 217 I.C. 229=17 R.P. 188=46 
Cr.LJ. 264=11 B.R. 185=25 P.L.T. 81= 
A.I.R. 1944 Pat. 308. 

^Rr. 81 (2), (Proviso inserted by Bihar 

Notification of 1943) — Scope — If repeals — 
Notification, dated 23rd January, 1943 — Contra- 
vention of latter notification — If punishable. 

The proviso inserted at the end of R. 81 (2), 
Defence of India Rules, on 18th Ma 3 ^ 1943 did 
not repeal the Notification, dated 23rd January 
1943. Even if the notification was repealed 
fiiereby, a contravention of that notification while 
it was in 'force, would continue to be punishable 
after -it has ceased to have effect. (Manohar 
Lall and Beevor, JJ.) Madho Singh v. Em- 
peror. 23 Pat. 240=215 I.C. 144=17 R.P. 
99=:=11 P.R. 65=25 P.L.T. 181=46 Cr.L. 
J. ll=l§44 P,W.N. 147=A.I.R. 1944 Pat 
217, 

R. 81 (4) — Applicability— -Selling article 

beyond controlled price — Order fixing price not 
proved — Correction — Sustainability, 

A person cannot be convicted under R. 81 (4) 
of the Defence of India Rules of the offence of 
having sold a commodity at a price in excess of 
the controlled price in the absence of proof of an 
order fixing the price of that commodity. When 
tlie order alleged to have been contravened is 
neither produced nor exhibited in the case, there 
is no legal evidence o'f the order in question. 


DEFENCE OF INDIA RULES (1939), 
R. 81. 

(Imam and Ray, JJ.) Puranmal v. Emperor 
24 Pat. 612=A.I.R. 1946 Pat. 76. 

R. 81 (4) — Breach of order made under- 

R. 81 (2) — Prosecution after cancellation of. 
order — If maintainable. 

The prosecution of a person in respect of a. 
breach of an order made under R. 81 (2) of the 
Defence of India Rules is maintainable after the 
cancellation o’f that order, provided the breach 
was committed while it was in force. The only 
effect of the order is to render certain acts un- 
lawful and that effect is complete. When the 
acts are done the subsequent prosecution is not 
the effect of the order but of the Defence of 
India Rules, R. 81 (4) . {Puranik and Hemeon, 
JJ.) Provincial Govern ment^ C. P. and Be- 
RAR V, Sayad Ali. I.L.R. (1945) Nag. 867= 
1945 N.L.J. 505. 

R. 81 (4) — Burden of proof — Fixation of 

price by competent authority — Onus. 

In a prosecution under R. 81 (4) of the De- 
fence o'f India Rules for selling an article at a 
price -in excess of that which is authorised, it 
must be proved by the prosecution that the 
person authorised under the Rules had fixed the 
price of the article in question in the absence of 
such evidence, the accused cannot be convicted 
of an offence under R. 81 (4). (Das, /.). 
Chakradhar Sahu V. Emperor. 220 I.C. 421 
=1946 P. (Rul.) 1=12 B.R. 3=46 Cr.L.J.. 
686=11 Cut.L.T. 9 =A.I.R. 1945 Pat. 294. 

R. 81 (4) — Burden of proof-^Proof of 

promulgation and publication of order contra- 
vened — N ecessity. 

It is essential for the prosecution under R. 81 
(4) of the Defence of India Rules, to prove 
that the competent authority had determined the 
manner in which a notice of the order alleged! 
to have been contravened was to be published! 
and that the order had been so published before 
the alleged offence was committed by tlie ac- 
cused. When there is no evidence to prove that 
the order had been duly promulgated as required' 
by R. 119 of the Defence of India Rules, no con- 
viction can be sustained under R. 81 (4). (Das, 
J.) Ganesh Potdar V. Emperor. (1945) P.- 
W.N. 243. 

Rr. 81 (4) and 121— ^Charge for contra- 
vention of order — Conviction for attempt — Pro- 
priety. 

A person who is charged with contravention of 
an order issued under R. 81^ (2) of the De'fence' 
of India Rules, can be convicted for an attempt 
to contravene the order. The fact that he has 
not been charged with attempt does not pre- 
judice him in his defence. Under R, 121, am 
attempt to contravene a rule or order is deemed 
to be a contravention of that rule or order and 
need not therefore be specifically^ mentioned in 
the charge, (Muhammad Munir, J.) 
Mahomed v. Emperor. I.L.R. (1945) Lah. 
403=47 P.L.R. 229=A.I.R. 1945 Lah. 334. 

^R. 81 (4) —-^Contravention of order under 

rule before amendment in 1942 — If punishable. 

Before the amendment of 18th July, 1942,,. 
R. 81 (4) of the De'fence 6f^ India Rules con- 
tained no provision for punishing the 
tion of orders framed under R. 81 (2) (op 
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controlling the prices at which articles or things 
o£ any description might be sold. The rule 
which is penal, must be construed strictly and 
cannot be interpreted so as to make punishable 
a contravention of an order under R. 81 (2) (b) 
before the rule was amended. {Byers, /.) 
Chokkalingam Chetty, In re. 206 I.C. 314 
=15 R.M. 967=1943 M.W.N. 45=56 L.W. 
212=44 Cr.L.J. 472=A.I.R. 1943 Mad. 

255=(1943) 1 M.L.J. 20. 

R. 81 (4) — Contravention of order 

under rule before amendment in 1942 — If 
punishable. See Defence of India Act, S. 2 
(3) (iv) (h). (1943) 2 M.L.J. 287. | 

R. 81 (4) — Contravention of order 

under rule before amendment in 1942 — If punish- 
^ . able. 

Before a person can be punished under R. 81 
of the Defence of India Rules for having con- 
travened the provisions of an order made there- 
under, it must be established that the contra- 
vention took place after, and not before, the 18th 
July, 1942, the date on which the amended I 
sub-R. (4) came into force. (Teja Singh and j 
Bhandari, JJ.) Rup Lal Mehra v. Emperor. 
221 I.C. 48=47 P.L.R. 134=A.I.R. 1945 I 
Lah. 158. j 


— -R. 81 (4) — Contravention of order under 

rule before amendment in 1942 — If punishable. 

R. 81 (4) of the Defence of India Rules, as it 
stood before it was amended in July, 1942, only 
'provided a punishment for contravention of any 
of the provisions of that rule and not for con- 
travention of an order under the rule. There- 
fore contravention o‘i an order under the rule 
before the amendment cannot be punished undeY 
R. 81 (4). (Rowland, /.) Jagabandhu Sahu 
u Emperor. 9 Cut.L.T. 18. 

R. 81 (4) — Contravention of order under 

rule before amendment in 1942 — If punishable. 

Until an amendment was made in July, 1942 
by which infringement of an order under R. 81 
(4) of the Defence of India Rules was made 
punishable . with the same penalty as breach of 
the rule itself, it was not an offence to commit 
■a breach of an order made under the rule. 
(Rowland, J.) Krishna Chandra Sinha v. 
Emperor. 208 I.C. 639=16 R.P. 87=44 Cr, 
L.J. 801=10 B.R. 60=A.I.R. 1943 Pat. 
313. 


81 (A)— ^Contravention of order under 

rule before amendment in 1942 — If punishable. 

Under R. 81 (4) of the Defence of India 
“Rules as it stood before its amendment in July, 


1942, it was not an offence to contravene an 
’Order made under the rule, and hence a contra- 
vention of an order under the rule before July, 
1942, is not an offence punishable in law. [(Row- 
land, J.) Mahomed v. Emperor. 209 I.C. 
639=13 R.P. 169=45 Cr.L.J. 166=10 B.R. 
179=9 Cut.L.T, 19=A.I.R. 1943 Pat. 380. 

R. 81 (4) — Food Grains Control Order- 

Contravention — ^Purchase in wholesale qu^tities 
—Offence See Food Grains Control Order, 
Cl. 3 (1). (1945) 1 M.L.J. 389. 

^R. 81 (4)— Food Grains Control Order 

(1942), Gl. 3— Contravention of— Purchase of 
food grains as buying agent of another without 


licence — Offence. See Food Grains Control 
Order, Cl. 3. (1944) 2 M.L.J. 183. 

R. 81 (4) — Food Grains Control Order 

(1942), Cl. 3 — License under — Breach of condi- 
tion in — Offence. 

The conditions of a licence issued under the 
Food Grains Control Order should be regarded 
as part of tliat order itself, so that any contra- 
vention of any one of the conditions would be a 
contravention of an order made under R. 81 (2) 
and punishable under R. 81 (4) of the Defence 
of India Rules. (Hap pell, J.) Viswanatha 
Chetti, In re. I.L.R. (1945) Mad. 525= 
217 I.C. 144=17 R.M. 279=46 Cr.L.J. 197 
=1944 M.W.N. 683=57 L.W. 548=A.I.R. 
1945 Mad. 24=(1944) 2^ M.L.J. 299. 

R. 81 (4) — Food Grahis Control Order 

(1942), Cl. (3) — Licence under — Breach of con- 
dition — Offence. 

A wholesale dealer in * rice holding a license 
under the Food Grains Control Order, sold rice 
to various persons without showing in the 
receipts or in the duplicates maintained by him 
the name, address and licence number of the 
various purchasers, in contravention of condition 
No. 6 of the licence granted to him. He was 
charged under R. 81 (4) of the Defence of India 
Rules read with Cl. (3) of the Food Grains 
Control Order. 

Held, that the omission on the part of the 
dealer to mention the particulars in the receipts 
and counterfoils amounted to an offence imder 
R. 81 (4) of the Defence of India Rules as 
they contravened the Food Grains Control Order 
which was an order under the Defence of India 
Rules, and he was therefore liable to convic- 
tion, under R. 81 (4) of the Defence of India 
Rules. It cannot be said that the omission is 
merely a breach of a condition in the licence 
and is not a disobedience of an order issued 
under the Defence of India Rules. ^ The fact 
that the accused was a trader with a large 
business could be no excuse at all. (Kuppu- 
swami Ayyar, J.) Raghavalxj Chetty, In re. 
210 I.C. 408=16 R.M. 465=45 Cr.L.J. 
257=56 L.W. 577=1943 M.W.N. 709=A.I. 
R. 1944 Mad. 41=(1943) 2 M.L.J. 378. 

R. 81 (4) — Food Grains Control Order-- 

License for purchase, sale or storage for sale m 
wholesale quantities-^ ondition requiring licensee 
to pass receipt— Applicability to retail sale. 

A condition in a license for the purchase, sale 
or storage for sale, in wholesale quantities, of 
food grains issued to the 1st accused, the owner 
of a rice mill, required the licensee to issue a 
receipt or invoice giving particulars of any sale 
and to keep a duplicate for the same. The 1st 
accused's son, the second accused whd was 
managing the mill, sold a bag of rice for a price 
which would be the price if sold in ret^l, but 
refused to pass a receipt The accused, who 
were prosecuted for breach of the condition m 
the licence pleaded that the condition applied 
only to wholesale sales. 

Held, that the condition applied to retail as 
well as wholesale sales by the licensee and both 
the accused were liable to convicti<m for breach 
of the condition, (Happell, 7.) ® P admanabha 



2107 


THE QUINQUENNIAL DIGEST, 1941-1945 


2108- 


DEFENCE OF INDIA RULES (1939), DEFENCE OF INDIA RULES noQnv 
R. 81, I R. 81. 


Iyer, In re. 221 I.C, 469=(1945) M.W.N. 
263=A.I.R. 1945 Mad. 379=:(1945) 1 M.L. 
J. 457. 

R. 81 (4) — Pood Grains Control Order 

(1942),^ CL (3) — Storage of paddy in wholesale 
quantities zvithout licence.^ for sale at a future 
date is an offence. 

As the words “in wholesale quantities” occur- 
ring in Cl. 3 of the Food Grains Control Order 
(a.s it stood in March, 1943), governs the previ- 
oii.s words purchase, sale and storage, the storage 
also “in wholesale quantities” for purposes of 
sale without a licence is prohibited. It cannot 
be said “that it was only storage for purposes of 
fulfilling the terms of a contract” entered into 
beforehand 'for sale in wholesale quantities that 
should be considered to have been constituted an 
offence. If a person undertakes to trade and if 
he stores food grains “in wholesale quantities” 
for sale in future, under contracts to be entered 
into in the future, he will still be guilty of the 
offence punishable under Cl. 3. {Kuppuswami 
Ayvar, J.) Udumak Taraganar, hi re. 216 

I. C. 192=17 R.M. 217=46 Cr.L.J. 140= 
1944 M.W.N. 444=A.I.R. 1944 Mad. 451 
= (1944) 2 M.L.J. 33. 

— ; R. 81 (4) — Food grains released after 

seizure — Forfeiture, if can he ordered — Food 
Grains Control Order, Cl. 7 -A. 

R. 81 (4) of the Defence of India Rules is 
wide enough to permit forfeiture of stocks of 
food grains, if a contravention of the Food 
Grains Control Order is committed in respect 
thereof, even though they have been released 
after seizure. {Puranik, J.) Bapulal v. Em- 
peror. I.L.R. (1945) Nag. 714=1945 N.L. 

J. 405. 

; — R..81 (4) (as amended in 1943) — If 
limits poorer of confiscation under S. 517, Cr. P. 
Code, 

•Where an order under R. 81 (2) o'f the De- 
fence of India Rules, prohibiting the removal of 
certain articles outside certain limits did not 
direct that any article in respect of which the 
order had been contravened should be liable to 
forfeiture, the Court would have no power under 
R. 81 (4) as amended later, to direct forfeiture; 
since the language of R. 81 (4) as amended 
clearly implies that confiscation cannot be order- 
ed m any other case and the power of confisca- 
tion under S. 517, Cr. P. Code, must be regard- 
ed as impliedly limited by R. 81 (4), and S. 517, 
/TTr T’* Gode, cannot therefore be invoked. 
\Wadiq, and Weston, //,) Emperor v. PuRtr- 
sh^am Ptof I.L.R. (1944) Bom. 429= 
373=46 Cr.LJ. 354=46 Bom.L.R. 
449=A.I.R. 1944 Bom. 247. 

— R. 81 (4) (as amended in 1943)—// 
himfs power of confiscation under S. 517 Cr P 
Code. * * 

Rule 81_ (4) of the Defence of India Rules as 
amended m 1943 provides that an order of con- 
Escation may be made if the order so provides, 
i hat shows a clear intention on the part of the 
^gislature that no order for confiscation can 
he made if the order does not provide for it. 
i he words the order so provides” in R. 81 
414 ) limit the C^urt s power to order confiscation 


under the general provisions of S. 517, Cr P r 
(Divatia, Lpkur and Rajadhyaksha, JJ ) 

PEROR V. HaNSRAJ ASTAJI. I.L.R ‘ aQ44\ 

Bom. 576=218 I.C. 359=18 R.B 35 = 4 ^ 
Cr.L.J. 482=46 Bom . L . R . 529=A I P 

1944 Bom. 292 (F.B.). 

— ; R. 81 (4)—// limits power of confis^ 

cation under S. 517, Cr. P. Code, 

It the order, contravention of which is alleged 
provides for confiscation, then the property wrich 
is the subject-matter of the proceedings can be 
confiscated. On the other hand, if the order 
does not so provide then there is no power of 
confiscation. The words “if the order so pro- 
vides” in R. 81 (4) limit the Court’s power tO' 
order confiscation under the general provisions 
of S, 517, Cr. P. C. {Harries, C.J., Teja Singh 
and Khosla, JJ.) Abdul Matid v. Emperor* 
221 I.C. 255=1946 Lah. (Rul.) 90=A.I.R 

1945 Lah. 149 (F.B.). 

R. 81 (4) — Jf limits power of confisca- 


tion under Cr. P. Code, S. 517 — Order prohibit- 
ing transport of chillies — No provision for confis- 
cation — Forfeiture — Propriety. 

The clear meaning of R. 81 (4) of the De- 
fence of India Rules, which provides for con-- 
fiscation, is that the property in respect of which.' 
the olTence is committed may be forfeited by 
order of the Court only if the order promul- 
gated under R. 81 (2) so provides, but not other- 
wise, S. 517, Cr. P. Code, is inconsistent with 

R. 81 (4) and cannot be invoked by reason o'f 

S. 3 of the Defence of India Act so as to enable 
a Court to exercise powers of forfeiture which 
R. 81 (4) does not give him. Where an order 
of the Ciollector prohibiting export of chillies, 
from a district is contravened, but the order at 
the time contains no provision for confiscation 
of the property transported, a Court has no 
jurisdiction to order forfeiture or confiscation of 
the property under S. 517, Cr. P. Code, {Hap- 
pell, J.) Appukuttt Chettiar, In re. 217 I.C,; 
233=17 R.M. 29.3=1945 F.LJ. 61=46 Cr. 
L.J. 256=57 L.W. 475=1944 M.W.N. 558 
=A.I.R. 1945 Mad. 23=(1944) 2 M.L.J. 
229. 

-R- 81 (4 ) — If limits power, of confis-^ 


cation under S. 517, Cr. P. C. 

The proviso to R. 81 (4), Defence of India' 
Rules would be redundant if the Courts have* 
the power to- act under section 517, Cr. P. Code, 
in spite of it. The Courts have therefore, no 
power to confiscate goods with regard to which 
an accused person is being prosecuted unless such 
power is conferred on them by the order, the 
contravention of which forms the subject-matter 
of the offence. (Mir Ahmad, J.) Nauroz v. 
Emperor. 222 I.C. 248=1946 Pesh (Rul.) 16^ 
=A.I.R. 1945 Pesh. 50. 

R. 81 (A-)^Motor Spirit Rationing Order,. 

R. 22' — Contravention of — Offence — ** Acquire ” — 

Meaning of. 

Where a person is found at 10 o’clock at night 
towards the back side window of a garage trying 
to move away with some tins of petrol, and to- 
escape when caught, and when the explanation 
pven by him is found to be false, that wOuld 
be sufficient to brinty h 
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R. 22 of the Motor Spirit Rationing Order, as 
that would amount to “acquiring” petrol within 
the meaning of the rule and he would be liable 
to conviction under R. 81 (4), Defence of India 
Rules. (Varma and Shearer, JJ,) Ahmad Hus- 
sain V. Emperor. (1945) P.W.N. 228. 

R. 81 (4 ) — Notification by Collector 

directing ^‘licensee” in kerosene to issue^ receipt 
for sale and to exhibit prices — Applicability to 
retail dealer— Refusal of retail dealer to^ issue 
receipt — Offence. 

Where a notification issued by the Collector 
of a district directs licensees dealing in kerosene 
to issue receipts in respect of sales and to exhibit 
lists of maximum prices of kerosene fixed by 
the Collector. Such notification applies only to 
wholesale dealers and only wholesale dealers 
have to take out licenses. A retail merchant 
vending kerosene cannot be prosecuted or con- 
victed under R. 81 (4) of the Defence of India 
Rules for not complying with, the notification. 
XKuppuswami Ayyar, J.) Nagendrudu v. Ven- 
kata Raghavayya. 217 I.C. 254=17 R.M. 
297=46 Cr.L.J. 276=1944 M.W.N. 599= 
A.I.R. 1944 Mad. 564=(1944) 2 M. L. J, 
154. i 


-R. 81 Offence under— Bail— Grant 


of. 

/The offence under R. 81 (4) of the De'fence of 
India Rules is not one that has been notified by 
the Government as non-bailable. It must, there- 
fore, be considered a bailable offence subject to 
the provisions of R. 130-A (a). The burden 
' lies on the prosecution to make out special cir- 
cumstances why the accused persons should be 
denied the advantage of the law in their favour.^ 
(Nivoai, J,) Ingley v. Emperor. I. L. R. 
0944) Nag. 813=217 I.C. 207=17 R.N. 106= 
46 Cr.L.J. 247=1944 N.L.J. 75=A.I.R. 
1944 Nag. 149. , 

R. 81 (4) — Offence under — If cognisable 

and non-bailable— Arrest of offender by - private 
“person— Cr. P. Code, S. 59. 

An offence under R. 81 (4) of the Defence 
of India Rules is a cognizable and non-bailable 
offence. A person in whose view it is committed 
is competent under S. 59, Cr, P, Code, to ar- 
rest the offender without any warrant {Muham- 
mad Munir, J.) Dost Mahomed v. EMpraoR 
I L R. (1945) Lah. 403=47 P.L.R. 229— 
A.I.R. 1945 Lah. 334. 

; ^Rr. 81 (4), 130 (4) and Cr. P. Code, 

S . 262 — Offence under R. 81 

dure— Breach of the proviswns of 6. 262, Lr. f. 

Code— If a mere irregidanty. 

A case relating to an offence under K. 8i 
(4) of the Defence of India Rules would be a 
warrant case— Ordinarily such a case could not 
be tried summarily though under_ K. lJU 
it mav be so tried. If it is so tried the provi 
sions of Ss 262 to 265. Cr. P. Code, must be 
followed — S. 262 is an imperative provision and 
a breach of it would be not merely an irregu- 
larity but an illegality. (MuUa, /.) 
y. Emperor. I.L.R. (1945) A. 131-219 I. 

O'XO — 18 R A 58=46 Cr.L.J. 539 — 1945 
A Cr C 21=1945 A L J. 45=1945 O.W.N. 
til C.)*l=1945 O A. (H.C.) 11=1945 A. 


[DEFENCE OF INDIA RULES (1939).. 
R. 81. 

L.W. 1=1945 A.W.R. (H.C.) 11=A.I.R. 
1945 A. 98. 

R. 81 (4) — Order of forfeiture — Lega- 
lity — When order contravened does not provide 
for forfeiture. 

Where the order contravened does not contain 
any specific provision for forfeiture of property 
seized, an order of forfeiture is without juris- 
diction and illegal. (Shearer, /.) J ages was 
Chamar V. Emperor. 1944 P.W.N. 1128, 

R. 81 (4) — Order of forfeiture passed by- 

trial court — Revision — Interference by High 

Court. 

The High Court, while upholding a conviction- 
in revision, has power to interfere with an order 
of forfeiture passed by the trial Court under 
R. 81 (4) of the Defence of India Rules. (Rox- 
burgh and Ellis, JJ.) Kominatos v. Emperor. 
49 C.W.N. 548=A.I.R. 1946 Cal. 1. 

R. 81 (4) — Powers of confiscation — 

Contravention of Food Grains Control Order — 
Possession of quantity more than 20 mounds — 
Conviction — Order confiscating whole quantify — 
Legality. 

R. 81 (4) of the Defence o'f India Rules re- 
fers to any property with respect to which the 
Court is satisfied that the order has been con- 
travened and not merely the property which ex- 
ceeds that allowed by the law. Once a person 
is found to be storing grain for sale in whole- 
I sale quantities, he is committing an offence in, 
respect of the whole quantity which he is stor- 
ing, and he cannot plead that there is no offence 
in respect of the grain up to 20 maunds which is. 
the quantity allowed by the Food Grains Control- 
Order, but only an offence in respect of the 
quantity in excess of 20 maunds. The whole 
quantity can therefore be legally confiscated on- 
conviction. (Hap pell, J.) Devaraja ThaIiakan, 

In re. 58 L.W. 379 (1)=1945 M.W.N. 438 
=A.I.R. 1945 Mad. 460=(1945) 2 M.L.J. 
172. 

^R. 81 (4) — Profiteering^ cases— Proper 

sentence — Substitution of contribution to police, 
poor box for prosecution — Property. 

The 'fact that the bigger dealers are rarely- 
prosecuted for profiteering and those who sell at 
the source, never and most of those who are 
prosecuted are relatively small dealers such as- 
shopkeepers and in some of the instances these 
shopkeepers had to pay more than the control- 
led prices for the goods they dealt with, is no- 
reason for not giving sentences which will be an 
effective deterrent for what is unquestionably a 
grave and a growing evil, namely, profiteering 
and breaking the law which prescribes that goods^ 
and articles should not be sold at more than tl^ 
controlled prices. Magistrates should not* hesi- 
tate to use their powers to inflict imprisonment 
where a maximum sentence of fine seems to them 
to be inadequate. The practice of using contn- 
butions to the police poor box as a substitute for 
prosecutions and punishments according to law, 
lends itself to abuse, and^ an abuse which may 
bring those who use it within the reach of the 
law. The sooner the practice ceases the better 
both from the point o’f view of the public and 
of the police. (Derbyshire, C.J. ^nd Lodge, 
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DEFENCE OF INDIA RULES (1939), DEFENCE OF INDIA RULES (1939), R.go- 

hence the cessation of work of the employees of the 

/.) Emperor v. Joyram Pathak. 212 I. C. depot does not fall within the definition of a “strike “ 
104=16 R.C. 588=45 Cr.L.J. 520=A.I.R. {Lokur and Rajadkyaksha, JJ.) Emperor n. Kashinatw 
1944 CaL 121. Dayaram. I.L.R. (1944) Bom. 437=217 IC 

Rr. 81 (4) and 121 — Quoting above con- 167=17 R.B. 155=46 C .L.J. 208=46 Bom. L 

trolled price or offering to buy above controlled R. 444=A.1.R. 1944 Bom. 248. 

price— Whether offence. ^ R. 83 (S-a)— Ort/er on fim— Validity. 

Under R. 81 (4) read with R.^ 121 of the De- An order under R. 83 (3-a) of the Defence of India 
fence of India Rules, not only is it an offence ' Rules can be issued on a firm which is a partnership 
against the antiprofiteering laws to sell at above registered under the Partnership Act. The firm 
the controlled price, but it is an offence to buy mear^ the pptners collectively and an order can 
at above the controlled price. It is also an of- certainly be issued on such a body of persons col- 
'fence to quote a price above the controlled price lectively. {Edgley and Roxburgh^ JJ.) Superinten. 
or offer to sell above the controlled price or dent and Remembrancer of I.egal Affairs, Bengal 
offer to buy at above the controlled price. {Der- e. D. B. Futnank 222 I.C. 166=79 C.L.J. 189 
byshire, C. J. and Lodge, /.) Emperor v. Joy- =A.I.R. 1945 Cal. 402. 

HAM Pathak. 212 I.C. 104=16 R.C. 588=45 R. 83 {Z-2i) {^)—Contraz^eniiQn of order in 

Cr.L.J. 520=A.I.R. 1944 Cal. 121. December,^ Prosecution started in September^ 19451, 

R. 81 (4) — Sale of kerosene oil at rate covering accused ij can be punished., 

controlled rate and transportation charges — Offence. contravention of a freezing order under R. 83 

A person who sells kerosene oil at a rate sufficient of the Defence of India Rules that took place in 

to cover both the controlled price and the transporta- December, 1941, can be punished under sub-rule (4) 
tion charges, does not contravene any provision of ^ stood, although the prosecutioi^in respect 

R. 8i or any order made thereunder, (Edgley and 
Lodge, JJ.) Tarak Nath Saha Emperor. 211 
I.C. 132=45 Cr.L.J. 307=16 R.P.C. 494=A.I. 

R. 1943 Cal. 643. 

R. 81 (4) — Selling article at price exceeding that 

fixed by l.ocal Prices Advisory Committee — Offence — Con- 
V iction — S ustainahility . 

Where the price of an article has not been controlled 
■by the Government under R. 81 (2) {b) of the Defence 
■of India Rules, a conviction for an offence under R. 81 
(4) of the Rules for selling that article at a price 
-exceeding that fixed by the Local Prices Advisory 
‘Committee is illegal and unsustainable. {Byer^:, J.) 

Seshagupta, In re. 207 I.C. 130=16 R.M. 76 
:=1943 M.W.N. 63 (2)=56 L.W. 137 f2)=44 
‘Cr.L.J. 623=A.I,R. 1943 Mad. 376=(1943) 1 
M.L.J,22 (1). 

R.Bl (4) — Sentence — JDup of Court — Sale and 

Mivery of tin without permit — Non-Ferrous Metals Control 
Order, 1941, amended by Central Oovernment Notification. 

AliioughR. 8x (4), Defence of India Rules, pres- 

<cribes the alternative penalty of fine for the contra- 1^* (2) (a) and (3) — Interpretation — Prind^ 

vention of any orders made under the rule, it is the 

■duty of the Court to determine which punishment The requirements of each individual will vary 
is called for by the circumstances of the case and the according to a variety of circumstances. The Court 
•Court would be failing in its duty if it lost sight of the 'vould have to take note of all these and then decide 
inclination of dealers to make profit out of irrespon- whether the coins recovered is out of proportion to the 
•«ible commerce in commodities which are needed by ‘personal or business requirements ’ of the accused 
the nation and sought to be controlled by the Govern- * being * as necessarily to lead to the 

ment. A sentence offine is not enough but a sentence Inference that he was defying the law. While this 
of imprisonment is necessary on conviction of a dealer protect society it makes a serious inroad upon 

;for deliberately violating the Non-Ferrous Metals ! liberty and as such has to be construed 

•Gontrol Order, 1941, as amended by Central Govern- strictly. {Iqbal Ahmad, C.J.) Peare Lal v. Emperor. 
i^ent Notification, dated 8th laniiary, 1942, by selling I.L.R. (1944) All. 236=214 I.C. 165=45 Cr.L, 
.and deHveiing quantities of tin without a permit. J- 738=1944 A.W.R. (H.C.) 105=1944 O.A. 
(KhunJkar a^d Sen, JJ.) Emperor y. Md, Sulaiman (H.C.) 105=1944 A.Cr.C. 35=17 R.A. 61=1944 
Vawta. 77 C.LJ. 461=A.I,R. 1944 Cal, 330. A.L.W. 257=1944 A.L.J. 179=A.I.R. 1944 
-R. 81-A — Applicability — Military Reserve Base A.11. 168. 

J^pot— Cessation of work by employees— If ** strike*^— R. 90 (2) {c)— Construction. 

« . R. 90 (2) (c) of the Defence of India Rules cannot 

K. oi-A 01 the Defence of India Rules does not be interpreted literally. The drafting of the rule 
^ply to a strike by the workers employed in a Military leaves much to be desired and if strictly enforced it 
Reseiwe Supply Base Depot. It aopHes to trade might become engine of great oopression. (Davies.) 
disputes^ defined by the Trade Disputes Act. A Pitamber v. Emperor. 1944 AiM.LJ. 9. 

Reserve Base Depot is not trade or industry, but is R. 90 (2) (c)— Construction— * Shall refuse to 

only a store-house of certain commodities and the accept.* 

workers there are employed to arrange them and load R. 90 (2) (c) of the Defence of India Rules is, on the 
• ^na unload inem when they are to be transported ; face of it hastily and inappropriately draitted atwl 


IS starrea m csepiemoer, 1942. itie repeal 
of R. 83 and substitution of R. 75-A on the 25th 
April, 1942, will not affect a question of contravention 
that took place prior to that date. (Edjey and Rox- 
burgh, JJ.) Superintendent and Remembrancer 
OF Legal Affairs, Bengal v. D. B. Futnani. 222 I 
C. 166=79 C.L.J. 189=A.I.R. 1945 Cal. 402. ’ 

R. 90 (2), Cl. (a) — Scope and meaning of— 

Giv'ng only 13 annas for a rupee amounts to sale. 

By R. 90 (2), cl. (a) of the Defence of India Rules, 
the Legislature intended to prohibit the transfer of 
current coin for other current coin of an aggregate 
value which is less than the value on the face of it of 
the coin transferred. Hence when a person is asked 
to change a rupee and he gives only 13 annas, the 
transaction is a sale within the meaning of R. 90 (2) 
cl. (a) of the Defence of India Rules and he is guilty 
! of a breach of that rule. [Allsop and Malik, JJ.) 

, Behari w. Emperor. 1945 A.W.R. (H.C.) 305= 
1945 A.L.J. 421=1945 A.L.W. (H.C.) 391= 

I 1945 O.W-N. (H.C.)344=A.I.R. 1946 All. 138, 
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could not under any circumstances be given effect 
to literally without causing very serious miscarriages 
of iustice. The adverb ‘‘unreasonably” must be 
understood between the words “ shall ” and “ refuse ’ 
in the expression “ shall refuse to accept ” in tliat rule. 
{Davie.) Mool Chand v. Emperor 1943 A.M.L. 
J.65. 

R. go (2) (c)--Refusal to accept a rupee-nou in 

pc^ment for goods worth three annas and give change If 

mence. „ -r t • -rt i 

Cl. (c) of R. 90 (2) of the Defence of India Rules 

does not penalise a shop-keeper who refuses to accept 
a rupee-note in payment for goods worth three annas. 
He is not obliged to part with Ms goods unless there is a 
tender of the price. A tender of a rupee-note for 
goods worth three annas is not a tender or offer of the 
price of the goods, and there is no obligation on his 
part to give change. {Pollock^ J.) Madho Vithal v. 
Emperor. I.L.R. 1944 Nag. 644=213 I.C. 354 
=45 Cr.LJ. 649=17 R.N. 26=1944 N.L.J. 98 
=A.I.R. 1944 Nag. 135. 

'Ill- R. 90 ( 2 ) (c)— Refusal to accept a rupee note in 

payment of goods worth less than a rupee and give change 

jf ofenci. ^ . 

R. 90 (2) (c) of the Defence of India Rules makes it 
-an offence for a person to refuse to accept that whole 
of a rupee or a note or other coin as legal tender. 

It implies that a person may refuse to accept a legal 
tender on the ground that he does not consider it as 
valuable as its face value indicates, and it is to avoid 
such consequence that the act has been made punish- ^ 
able. Where goods of the value of less than a rupee 1 
are purchased and the shop-keeper refuses to accept ' 
a rupee note on the ground that he has no change, j 
the latter does not commit any offence. There is no 1 
law by which a shop-keeper is bound to keep enough 
change to give to the public in exchange for rupee 
notes and in the circumstances a shop-keeper would 
be perfectly within his rights to say to a customer ^ 
-that he should bring small coins if he wishes to buy i 
?tuff worth less than Re. i. {Mir. 

Mahomed Naim 5. Emperor. 216 I.C 295— 1/ 
R. Pesh, 23=46 Cr.LJ.166=A.I.R. 1944 Pesh. 
Al. 

-R. 90 (2) (d) and {Z)—AG'^mng of com-- 

^•Gist of offence. ... 

The acquiring of coins by a merchant by vendmg 
his articles is not prohibited, but what is prohibited 
4 s the acquiring of coins beyond a particular limit. 
’If a merchant has been acquiring from his ciMtomere 
more coins than what are reasonably required for his 

purpose and keeps them without gmng change to ms 

customers or changing them into notes, that amounts 
,to acquiring more coins than what he can do under 
the law in force punishable under the Defence of 
India Rules. It is the duty of every person to see 
that he does not retain with him “^^re cii^ge than 
'What is necessary for his requirements, and it ne docs u, 
he does so at his peril. 

Manoava P-ervat, In rs. 209 I 0. 348=16 RM 
344=56 LW. 488 (1)=1943 M.W.N. 583—45 
fCrL.J. 96=AI.R. 1943 Mad. 683=0943)2 
M.L.J. 280. 

— — R. 90 (2) (d) — Acquire ” — Meaning — Gist of 
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that the accused had acquired coins in excess of his 
personal or business requirements. The word 
‘ acquire ’ in the sub-clause is obviously intended to 
mean ‘ to get actively into one’s possession ’ and has 
not been used in the sense of hoarding, {Ismail^ J.) 
Charan Das v. Emperor. I.L.R. (1943) A. 786 
=208 I.C. 490=16 R.A. 84=1943 O.W.M. (H. 
C.) 291=1943 A.Cr.C. 129=1943 A.W.R. (H. 
C.) 286 (2)=44 Cr.L.J. 792=19430.A. (H.C.) 
286 (2)=1943 A.L.W. 491=1943 A.L.J. 397= 
A,I.R. 1943 All. 329. 

~R. 90 (2) (d) — Acquire — Meaning of—Presump^ 

/V/ttw ihriW0t!tinn—<—7narp./JAfinf.v nf /! /*.<»— Dt/Zn 


iV. vj jrrcAump" 

tion from possession — Ingredients of offence — Diitj of 
prosecution. 

The word “ acquire ” in R. go (2) {d) of the Defence 
of India Rules is not equivalent of “ being in posses- 
sion” but means “to seek.” If a person makes an 
effort to get or obtain anything, he may be said to have 
acquired it, but if he gets it without any effort, physical 
or mental on Ms part, he cannot be said to have 
acquired that particular thing. ^ There must therefore 
be a conscious effort to acquire “ coins ” as such. 
In order to find a man guilty of an offence under this 
rule, it is the duty of the prosecution to show not only 
that the accused was on a particular date in possession 
of coins but also that he had made an effort to seek 
or get them as coins. No presumption can be raised 
against the accused from the fact that they were 
■ ound in his possession. The prosecution must further 
show that the accused had acquired _ coins to an 
amount in excess of his personal or business require- 
ments and that he had done so after these rules had 
come into force. The imles cannot be held to be 
retrospective in effect. {Abdar Rahman^ J.) Chandan- 

L.\i. u. Emperor. 212 I.C. 279=45 Cr.L.J. 571 
=16 R.L. 304=A.I.R. 1944 Lah. 113. 

• R. 90 (2) (d ) — Intention of. 

The intention of R. 90 (2) (a) of the Defence of 
India Rules is that the currency officer is entitled to 
determine how much money he should pay to any 
person and if the sum is a large one no other person 
shall thereafter be in a position to say that it was in 
fact in excess of the need of the person acquiring it. 
The rule cannot be interpreted to mean that no one 
can take small change from the Currency" Office unless 
he had personally obtained the authority of the 
Currency Officer. {Iqbal Ahmad^ C.J. and Aksop^ J.) 
Gopi Nath Mehrotra p. Emperor. I.L.R. (1944) 
A 507=217 I.C. 232=17 R.A. 135=46 Cr.L.J. 
255=1944 O.A. (H.C.) 180 (2)=1944 A.LW. 
375=1944 A,Cr.C. 68=1944 A.L.J. 320=1944 
A.W.R. (H.C.) 180 (2). 

-R. 90 (2) (d) — Scope — Acquiring of coins before 

r T. J thni , Tf 


Mefc hoarding of coins is not an offence under 
R. GO (z) (d) of Defence of India Rules. It « o“y , 
those who acquired coins in contravention of ye, 
sub-cl. (d) that are liable to punishment. In order 
-to prove a charge under the sub-clause the jprose- 
iifiutxork must prove by direct or circumstantial evidence 

Q. D. 1—133 


date of rule and keeping same after that date — If offence. 

R. 90 (2) (d) of the Defence of India Rules, only 
forbids acquisitions from the date on which it came 
into force. What the rule strikes at is the acquisition 
from and after the date of the rule and not the con- 
tinuing to keep or retain possession of coins already 
acauired. (Manohar Lall and Brough^ JJ.) -Gad At 
Sa^to 0 . Emij^eror. 22 Pat. 423=211 I.C. 115= 
16 R P. 215=10 B.R. 342=45 Cr.LJ, 301=24 
PLT 387=9 Cut. L.T. 51=A.I.R. 1943 

Pat.' 361. 

*Rr. 90 (2) (d) and 9 (3)— 


j^r. -r \-^ } -->■> shop- 

owner hamng small change amounting to Rs. 17 and odi 
— If offence. 

It is not the acquisition of small change that is made 
an offence under the Defence of Inffia htules, but the 
acquisition beyond a particular limit, namely, beyond 
what is:eq iired for the dally needs of the busUess. 
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Where most of the purchases made at a stationery shop 
were by litigants, school boys and sundry persons who 
may pay in rupee coins and expect to receive small 
coins as change, the possession in small coins by the 
shop-keeper amounting to Rs. 17 and odd, cannot be 
deemed to be in excess of his requirements. {liuppin 
sw'jmi Ajyar, J.) PuBPia Prosecutor v. [ogjraiu. 
215 I.C. 16=17 R.M. 154=45 Cr.L.J. 808=57 
L.W. 106=1944 M.W.N. 125=A.I.R. 1944 
Mad, 317=Cl944) 1 M.LJ. 139. 


R. 90. (2) Ce) — //" intra vires. 

E. 90 (2) (e) of the Defence of India Rules is fully 
covered by the rule making power conferred by S. 2 
(xxii) of the Defence of India Act, and is not therefore 
nlira vires, J.) Dharam Chand v. Emperor. 

I. L.R. (1944) Nag. 764=218 I.C. 9=46 C L 

J. 362=1944 N.L.X. 393=A.I.R. 1944 Nag. 


R. 90 (2) (e) and Defence of India Act 

— S. 2 — R. 90 (2) (e ) — //' ultra vires — “ Use” in S, 2 
of ike Defence of India Act^ if includes ^‘possession,” 

The Defence of India Act only permits the Central 
Government to make rules controlling the use or 
disposal of, or dealings in coin. R. 90 (2) (e) of the 
Defence of India Rules provides for an ofence for 
possession of small coin in excess of one’s use. The 
latter rule cannot be said to be ultra vires because the 
‘use’ of coin was cUfTcrent from the ‘possession’ 
of them. ^ The use of current coin includes the pos- 
session of it. Possession of current coin is tantamount 
to the use of such coin. (Davies,) Emperor v* Gul 
Mohammad. 1944 A.M.L.J. 15. 

R, 90 (2) (e ) — Object ond ffect of — fosession 

of small coins — If prohibited, 

R. 90 (2) (e) of the Defence of India Rules (1939), 
does not impose an absolute prohibition against the 
possession of small coins, but merely prohibits their 
hoarding that is to say, keeping them in excess of the 
norrnal , requirements. In other words, the rule 
requires every one to “ use ** the excess for the purpose 
of circulation and not hoarding. The obvious object 
of the rule is that small coins in excess of the normal 
requirements must not be kept out of circulation. 
It does not prohibit possession of coin, except above 
the reasonable requirements of individuals ; persons 
are compelled by the rules to put into circulation all 
coins they do not require for their legitimate purposes. 
(Lokurand Weston, Jj,) Emperor 0. Nanabhai Nagin- 
DAS. 47 Bom.L.R. 644=A.I.R. 1946 Bom. 36. 

; — R. 90 (2) (e) — Scope---if inXXd^ vires— 
of India Act S, 2(2) (xxii)— “ Coni w/W 

vse,” 


R. 90 (2) (e) of the Defence of India Rules, is valid 
and not beyond the rule* making powers of the Central 
Government conferred upon it by S. 2 (2) (xxii) 
Defence of India Act, as it stood before its 
amendment by Ordinance XXyi of 1944. The 
pbwer to control the 'tiSc of current coin includes power 
to compel their being put into circulation, which 
^viousJy means the power to prohibit their hoarding. 
The expression “controlling the use” has a ve^ 
wide significance and includes the controlling of the 
use of extra coins in swelling the cash balance on hand. 
Weston, J.— R. 90 (2) (e) is intra vires under S. 2 (i) 
J r. covered by S. 2 (2) (xxii) . (Zokur 
and Weston, JJ.) Emperor 0, Nanabhai Naoindas. 
47 Bom. L.R. 644=A.I.R. 1946 Bom. 36. 

— ~R. 90 (3) — If affects power given by S. 517 , 
Cr, P, Code, to confiscate small coins on conviction 
for possessionflof them. See Cr. p. Code. S, <ii 7 47 
Bom. L.R. 644 , ^ 
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— R. 90 (3)— Confiscation— Offence of hoarding. 

small coins— Conviction— Order confiscating coins ^ 
Legality. See Cr. P. Code, S. 517. (1943) 2 M lT 
500. ■*’* 

— (as amended), R oq-B {Z)—Scope and eject 

The effect of the new sub-R. (3) ofR. go-Bofthe 
Defence of India Rules is to give those contravenins 
this rule the benefit of being dealt with under the Sea 
Customs Act. But at the same time the amendment 
retains the punishment for such offence in cases where 
the Collector thinks the benefit of that Act ought not 
to be given to a particular offender or a particular 
offence. In such cases the punishment of five years’ 
rigorous imprisonment is retained. It cannot be 
said therefore that the amendment has reduced the 
sentence awardable or exempted the offender from-, 
liability to be sentenced to five years’ rigorous imprison- 
ment. (Ruppuswam Ay^ar, J.) Labhai. In re. 222 
I.C 358=58 L.W. 429=1945 M.W N. 557-A 
I.R. 1946 Mad. 7=(1945) 2 M.LJ. 235 


R 90-B (3) (a) — Offence — Money found on 

person on search in excess of limit prescribed— Person not 
ordered or asked to declare details of money — Convution 
— Sustainability . 

It is a condition precedent to liability under R. go-B 
(3) (a) of the Defence of India Rules, that the officer 
of Customs should order a person (such a traveller)- 
to declare with full details the money and gold which, 
he had with him.^ Where there is no evidence of 
such an order having been made or even a request 
to the person concerned to make a declaration, he 
cannot be convicted under R. go-B (3) (a) on the 
mere ground that on a search money in excess of 
the limit prescribed was found on his person. 
(Beaumont, C.J. and Sen, J.) Emperor v. Ghtjla- 
MALLi Hussain. 197 I.C, 585=14 R.B. 236=43: 
CrL.J. 213=43 Bom.L.R. 872=A.I.R. 1941 
Bom. 412. 


R. 90-B (4) and (6) — Search — Money found m 

excess of limit allowed — Order as to disposal — Jurisd cHot> 
of Court — Cr.P, Code, S. 517 — If subject to R, go-B ( 6 ). 

Where a person is properly searched by a Customs- 
Officer under R.go-B (4) of the Defence of India Rules 
and such person is found to have in his possession 
money in contravention of R. 90-B (2) read with. 
R. 12 1, the Customs Officer is entitled to seize the 
money in excess of that amount which is permitted to 
be carried. Money up to the limit permitted cannot 
be seized but must be refunded to the searched person* 
The excess found has, under R. 90-B (6) , to be disposed 
of in such manner as the Central Government may 
direct. The money properly seized never becomes- 
subject to the jurisdiction of the Court by which the 
person searched is tried for his offence, and the Court 
has no jurisdiction to make any order as to the disposal* 
of such money. R. 90-B (6) prevails over S. 517, Cr. 
P.Code, in view of S. ^ of the Defence of India Act 
The Court has only jurisdiction to determine whether 
property has been rightly seized under R. 90-B ; but 
if it comes to the conclusion that the property was 
rightly seized, it has no jurisdiction to make any order 
SA to its disposal. That is entirely a matter for the 
Central Government. (Beaumont, C.J. and Sen, J.) 
Emperor 0 , Gulammali Hussain. 197 I.C 584=l4 
R.B. 236=43 Cr.L.J. 213=43 BomX.R. 872= 
A, I.R. 1941 Bom. 412. 

— R 103, proviso — Enemy proper^ — War with 

Japan — Special vesting order — If necessary. 

The proviso to R. 103 of the Defence of India Rules 
makes it unnecessary to make ^any further order 
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declaring the state of war with Japan and the inclu- 
gion of Japanese property within the meaning of 
“enemy firm** as deRned in R. 103. J,) 

Deputy Custodian ov Enemy Prcperties v. Star 
Paper Mills Ltd. 48 C.W.N. 163. 

— R . 114 — “ Property ’ ’ — Meant ng of— If includes 

right to sue for damages — Rnh^ if ultra vires. 

The word “ property ” in R. 1 14 of the Defence of 
India Rules is wide enough to include not merely 
debts but every beneficial matter which an enemy is 
capable of holding, including the right to sue for 
damages for breach of contract. Although R. 114 
vests in the rustodian a mere right to sue for damages 
it is not ultra vir^s. {.WMair, J.) Deputy Custodian 
OF ENE\fY Properties v. Star Paper Mills, Lid. 

48 C.WN.163. 

R. 114 . 1 — Scope — Enemy Property {Custody and 

Regis feratinn) 0 rder ( 1 939) , para. 4 — Property of fapamse 
firms in India — A bsence ^vesting order after 7 — 1 2 — 1 941 — 

If bar to Vesting of property in emotdian of enemy properly. 

The order required and contemplated by R. 114(1) 
of the Defence of India Rules, vesting the property 
of an enemy firm in the Custodian of Enemy Property 
is the Notification of the Government of India, 
dated 25th June, 1940, by which all property in British 
India, belonging to or held by or managed on behalf of 
anybody of persons constituted or incorporated in any 
enemy territory and under the control of an Indian 
branch of that body for the time being carrying on 
business in India became vested in the Custodian of 
enemy property. The powers of the costodian when 
Enemy Property becomes vested in him are set out and 
described in the Enemy Property (Custody and 
Registration) Order, 1939, as corrected subsequently 
When therefore war brohe out between Japan and His 
Majesty's Dominions on 7 — 12 — 1941, this notification 
and this order autc matically came into operation 
in respect of Japanese firms in India. The fact that 
the orders were made before 7 — 12— 1941, does not 
matter. No separate order vesting the property of a 
Japanese firm afei 7—- 12— -1941,"!.^ necessary. On 
the outbreak- of war with Japan on 7 — 12 — 1941 the 
property of Japanese ftnns in India became vested in 
the Custod*an of Enemy Property who would have all 
the powers to deal with it conferred by the Enemy 
property (Custody and Registration) Order, 1939, 
(Lobo, J.) Toyo Menka Kaisha Ltd. v. Sohanstng. 
Harnamsing. I.L.R. ' 1943 ) Kar, 438— 213 I. C. 
364=17 R.S. 9=A.IR. 1944 Sind 51. 

— R. 114 (3-A) — j\otification vesting proper^ in 

Custodian — Vests proprrfy in Deputy Custodian. 

By virtue of R. 114 (3-A) of the Defence of India 
Rules which provides that the expression “ Cusuxiiafi ” 
includes a “Deputy Custodian”, property vested in 
the Custodian by the notification of 25th June, 
1940, is equally vested in the Deputy Custodian. 
(McHair, J.) Deputy Custodian of Enemy Proper- 1 
ties 0 . Star Paper Mills lto. 48 C W.N 163. 

R. 116 — Bombay notification dated 5 — 2 — 1943 ' 

— Every person in the city of Bombay*^ --Meaning of 
—Physical presence in Bombay — Necessity. 

The words of the notification issued by the Bombay 
Government under R. 116 of the Defence of India 
Rules on 5 — 2 — 1943 requiring eve^ person in the 
City of Bombay to make a declaration of rice stock 
exceeding lO maunds are perfe«.tly plain. They 
appy to “every person in the City of Bombay and 
Bombay Suburban District.” A man who is not in 
Bombay on the date on which a declaration has to be 
made is not a person required by the notification to 
make a declaration. He must be physically present 
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in Bombay on the material date. {Beaumont^ C.J., 
and Rajaydhyaksha, J.) Emperor v, Pandurang Bhi- 
khaji. 209 I.C. 216=:16 R B 115=45 Bom. L.R. 
890=45 Cr.LJ. 113=A I R. 1943 Bom. 403. 

R. 117 (2) — Applicability — Omission in making 

statement rendering it false or untrue — Ofence — Liability 
to conviction. 

If a person who is in possession of several motor 
cars and is required to give the registered number 
and horse power of all the motor cars in his possession, 
gives the registered number and horse power of onijr 
one of them he makes a statement which he 
knows or has reasonable cause to believe is 
false or not true, within the meaning ofR. 117 
(2) of the Defence of India Rules, and is liable to 
conviction under the rule. It makes no difference 
whether the falsity or imtruthfulness of the statement is 
due to a mis-statement of fact or to an omission. 
{Happen^ J.) Crown Prosecutor v. Meyyappa 
Chettiar. I.L.R (1945) Mad. 590=220 I.C. 
441=1946 Mad <Rul.) 17=46 Cr.L.J. 757= 
(1944) M.W N. 709=A.I.R. 1945 Mad. 120= 
(1945) 1 M.L.J.6. 

R. 119 — Absence of evidence as to decision on 

manner of publication — Efect — Presumption of notice— If 
arises. 

R. 119 ( 1 ) of the Defence of India Rules requires 
that the authority issuing a notification under the 
Rules should decide in what manner the notification 
should be published. Therefore unless the prose- 
cution shows in what manner the publication was 
decided on, it would not be entitled to rely on the 
presumption regarding notice to the accused mentioned 
\ in last para of R. 119 (i). Mere publication in the 
1 Government or Ofi&cial Gazette is not sufficient^ to 
fix a person with knowledge of the rule or notification 
in the absence of evidence to show that the authority 
had decided about the manner of publication. 111. 

(«) to S. 114, Evidence Act, cannot also be applied 
to such a case. The burden of proof is on the 
prosecution, ( Wadia and Sen, JJ.) Emperor c, 
Leslie Gwn.T. 221 I C. 239=1946 Bom (Rul.) 
49=47 Bom. L R. 431=A.I.R. 1945 Bom. 368. 

R. 119 — Authority*^ — If includes central and 

provincial Governments. 

The word “ authority” in R. 119 of the Defence of 
India Rules is not defined, and in the absence of 
anything delimiting its scope, it must be given its 
ordinary meaning. That includes both the Central 
and the Provincial Governments. (Bose, J.) 
Babulal V. Emperor. LLR. 1945 Nag. 762= 
222 1 C. 280=1945 N.LJ, 321=A.I,R. 1945 
Nag. 218. 

^R. 119— Compliance with— Proof of— Requisites 

— Mere publication in the official gazette — Absence of evi- 
dence as to the authority making the order applying its mind 
in regard to its publication— Efect— Plea ^ of ignorance of 
control order not properly published — Conviction for contra- • 
vention — Legality. ...r 

The provisions of R. 119 of the Defence of India 
Rules necessitate proof of two matters ; (1) it must be 
shown that the authority making the order indicated 
some manner which. in its opinion was considered 
best adapted for informing the persons concerned ; 
and (2) that such direction given by the auffiority 
concerned was actually carried out. ^ Merc publication 
in the official gazette gives no indication whatsoever 
that the authority making the coatrol order ever 
even applied its mind to the consideration of R. 119 
in regard to the publication or notification of the 
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order in q'lcstiori. Hence ia the absence of evidence 
to show that the authority did apply its mind to this 
mitter, the control order in question, cannot be said 
to be ‘ published ’ in accordance with the provisions of 
R. n 9 of Defence of In Ua Rules, In such a case the 
presumption, that the person contravening the control 
order must be deemed to have been duly informed 
of the order does not arise and on a plea of ignorance 
of such an order, there can be no conviction for its 
cont'-aventlon. (W J.) Akbar (i. Emperor 
1945 A.L W. 275^=1945 O.W N. (H.C.' 254= 
ms A. Cr.C. 146=1945 A.W.R, (H.C.) 230 
=1945 A.LJ. 499. 

— R, 119 — E'isentluU — Ouns of proof. 

It W!jul I appear from the provisions of R, iiq of 
the Defence of In lia Rules that there are two essential 
requirements ; one is that the authority or person 
pasymg the or ler must determine the manner in 
which notice of the order sliall he given for informing 
persons whom the or ler concerns: secondly, a 
nodee of the order shall be published in the manner 
so determined. Where there is no direct evidence 
that the Sub-Divisional OfEjer who passed the order 
determined the manner in which it should be pub- 
lished and the only evidence is that the rates fixed 
by him were circulated to merchants and consumers 
in all markets of the sub-division, the prosecution 
has not prove I the essential requirements of the rule. 
(CMtUrjt and Dh, JJ,) Jagaiinath Sah v. Emperor. 
24 Pat. 29=1944 Pat. W.N. 571=26 PX.T. 184 
=:A.LR. 1945 Pat. 307. 

— — R. 119 — Hterpretation — Publication of order made 
in Gazette — If sftffident. 

The intention of R. 119 of the Defence of India 
Rules was that innocent persons who did not know 
and who could not reasonably be expected to know 
about any order that is mi le should not be rcnderecl 
liable to punishment until such precautions as the 
authority , miking the order considered fair and 
reasonable’ had been complied with. 

R. 1 19 assumes that the publication of the order 
18 necessary and leaves the mode of publication to the 
authority making the order to decide. It is impe- 
perative that the authority should prescribe the 
mode, and the Grown must prove, both that he 
prescribed a particular mode and that publication 
strictly in accord with what was prescribed; until 
|hat is done, the order will not be accepted as law. 
It will not be enough to say that because the order is 
published in a Government Gazette therefore it must 
be presumed that the authority in question thought 
that that was the best mode of publication. The 
^Q\yn must show that the authority applied its mind 
to the matter and prescribed the mode relied on. 
{BoseyJ,) Basulal v. Emperor, I.L.R. (1945) 

N.L.J, 321=4. 

I.R. i945 218. 

^R. 119 — embodied in-^When can he 

tnooked, . 

R. 119 of the Defence of India Rules embodies a 
legal fiction in that it says that the persons concerned 
shall be deemed to have been duly informed of the 
order. This legal fiction can be aoplied only when 
It IS proved that everything that was required to be 
done by the authority or officer was actually done. 
(Myogi.j.) Shakoor Hasan 0. Emperor. ILR 
(1944) Nig. 150=211 I.C. 29=45 Cr L T 250 
=16 R N. 177=1943 N.LJ. 605=A 
Nag. 40 . 

'^'de^Mbn ^ ^ ^ ^^-^Mn-serviee of order — Igga H'fy 
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R. 119 of the Defence of India Rules is mandatory 
and not directory. When a person is ordered to be 
detained under R. 26, it is essential that a copy of the 
order made against him should be served on him 
If this is not done, his detention is illegal. (Puranik 
and Hmeon.JJ,) Wakhare v. Emperor I L T? 
(1945) Nag. 332=1945 N.LJ. 144-Aip 
1945 Nag. 159. ‘i.-i.K. 

R. 119 — .Hotice of order under rules — ^^ecessity 

for — Manner of gv'iag notice— Opinion of officer makiiig 
rule — h'in-dity — Duty ani pouters of Court. 

Before a person can be punished for breach of an 
order under the Defence of India Rules, notice as 
required by R. 1 19 of the Rules should be given of the 
orders affecting individuals to the individual concer- 
ned. The manner in which notice is to be given is to be 
decided by the authority or officer making the order 
and it is the opinion of that authority or'officer that 
counts. The (dourt cannot substitute its own opinion 
for that of the officer, but the Court should be satis- 
fied that the officer has decided cn the manner in 
which notice of the order should be given, and that 
. the notice has been given in accordance with the 
manner the officer has decided on. Where notice 
is to be given by publication in the Gazette, such 
publication means publication at the place where the 
o fie lice is committed by breach of the rules and not 
publication at the place of issue of the Gazette. 
(D wie\\ C.J. and O'S ullwan^ J.) Emperor r. Manghu- 
MAL Teku.mal. I.L.R. J944) Kar. 107=A.I.R 

1944 Sind 142. 

^.1X9— Order under the Rules— Publication- 

Method — Deciding authority — Infringement of order — Facts 
lo be proved by prosecution. 

The most important ingredient of R. 119 of the 
Defence of India Rules is that it is for the authority 
passing the order un ler the rules to exercise its mind 
and to decide upon some method of publication of the 
order. This power can be exercised only by the 
authority passing the order and by nobody else. 
Before a person can be charged with infringement 
of an order passed under the Defence of India Rules, 
it is incumbent on the prosecution to establish that 
the authority passing that^ order had prescribed a 
certain method of publishing that order and that 
method had been carried out. {Malta, 7.) Krishna 
Chandra v. Emperor. I.L.R. (1945 )' A. 682=221 
I.C. 302=1946 A. (Rul.) 75=1945 A.L.W. 196 
=1945 A.L.J. 357=1945 A.W.R. (H.C.) 182= 

1945 A.Cr.C. 101=1945 O.W.N. (H.C.) 181= 
A.I.R. 1945 A. 280. 

— R. 119 — Order — When comes into operation — 

Publication of notice — Public, when deemed to have been 
informed. 

An order made under the Defence of India Rules 
comes into operation only when it is made known to the 
public or the persons whom it concerns. The legal 
fiction contained in R. 119 that when a notice has 
been published the persons concerned shall be deemed 
to have been duly informed of the order, is applicable 
only when it has been proved that everything that 
was required to be done by the authorities or officer 
was actually done. (Agarwala and Madan 

Lal Dadmia V. Emperor. 214 I.C. 241=17 R.P. 
69=45 Cr.LJ. 751=11 B.R. 8=25 P.L.T. 144 
=A.I.R. 1945 Pat. 119. 

R, 119 — Publication — Adequacy — Power of Court 

to inqmre into, 

■Under of the Defence of India Rules, the 

autfiorifjr cppi^med is to decide the best method of 
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abuse of the power conferred under that rule. Therefore, the procedure regulating the manner of 
(Bose and Sen, jy,)ViuiuA.BA\DESnpAm:>E v. Emperor, the investigation is the procedure set out in the 
I.L.R. (1945 j Nag. 6=A.I.R. 1945 Nag. 8. Criminal Procedure Code. None of the rights under 
ry 7 . • J 1 J ' n- ^ Ss. 6i and 167 of that Code, is taken away or 

- 'R. 129 Interviews with legal advisers Right of touched by the Defence of India Act. (Bose and 

detenus. ^ JJ-) Vimlabai Deshpanue v. Emperor. I.L.R, 

Interviews with legal advisers must be granted to (I945) Nag, 6=A.I.R. 1945 Nag 8 
detenus. Any refusal to grant an interview or to 

afford a detenu reasonable facilities for access to legal 129 — Reasonable grounds for suspicion — Duty 

advice or any attempt to place obstacles in his way, ^0 prom. 

will amount to an abuse of power and might Under R. 129 of the Defence pf Iridia Rules, the 


even justify an order for immediate release. (Bose and power to arrest and detain is conferred on the police 


Sen J3 ) ViMLABAi Deshpande d. Emperor. I.L.R. not on the Provincial Government. All that the 
(1945) Nag, 6=A.I.R. 1945 Nag. 8. Provincial Government can do is to specify the place 

of detention and up to a limit of two months, its 
R. 129 — Object — Arrest ’'of newspaper reporter for duration. It is for the Police officer who made the 


misreporiing remarks of Depu^ Commissioner concerning detention to show that he had reasonable grounds 

4 n n T ^ c /-SI i . s _ . 


^Legality. 


for suspicion. Clearly he cannot discharge that onus 


R. 129 of the Defence of India Rules, was provided by merely asserting that he had reasonoble grounds, 
enable police-officers or other officers of Govern- | The Court is to be the jucfge of that and not the 
ment to detain dangerous men immediately and to I Police officer or the Provincial Government. He must 
hold them in detention until the Provincial Govern- ' therefore tell the Court what those grounds were and 
ment or the Central Government issued orders of leave the Court to decide whether they are reasonable, 
detention under R. 26 of those Rules. Rr. 26 and 129 (Bose and Sen, JJ.) Vimlabai Deshpande v. Emperor. 
give power to arrest and detain without specifying! I.L.R. (1945) Nag. 6=A.I.R. 1945 Nag. 8. 


-any charge and obviously confer powers which 
should be carefully exercised. 

Held, that in the circumstances of the case the 


-'Reasonahlen‘>ss of suspicion — Burden of 


it. Under R. 129 of the Defence of India Rules the 

fhp "np-r* it hurdcH of pFOving the reasonablencss of the suspicion 

■remarks made by the Deputy Commissioner regardmg j. nrawn. (Din Mnhomed W 


A D P upon the Grdwn. (Din Mahomed and Teja Singh, 

the A.R.P. organisation at a press conierence , 001 t t-' 

• convened by him, did not afford ground for an arrest >7 p j -p 41#;--^^ t p t * i, 

under R. 129 of the Defence%f India Rules. 

(Harnes, C.J Munir and Teja Singh, JJ.) Subrama- Reasonable smpicion--Absence of 

_212 LC, .17=16 .RJ.,238=45 thTthere was 

Strength of which the officer effecting the arrest could 


Cr.L.J. 445=A.I,R. 1943 Lah. 329 (F.B.) 


R. 129— Ord^r detaining person to enable suspicion and there is no evidence of 

to investigate ojffence — Legality — Jurisdiction of High Court j Court would hold that R. 129, Defence of India 


“Defence of India Act, S. 16. 


Rules applies and that the suspicion was reasonable 


If the police uses their powers of detention under and it would refuse to determine whether the material 


R. 129 ofthe Defence of India Rules not for any pur- 


was or was not sufficient for the suspicion.. Where, 


pose connected with the defence of India or the | however, the aUe.gat]on is that there wasmo material 
efficient prosecution of the war but merely to enable ! f*)' consequently there was no scope for any 

them to investigate a crime under Indian Penal Code I suspicion, re^onable or unreasonable, the 


more easily and possibly more efficiently, it is a missuse 
sOf the powers given by the rule, and the High Court is 
competent to release the detenu under S. 491, Cr.P. 


Court is bound to hold that the case does not come 
within the ascc-pe of R. 129 and the arrest is made 
mala Me. (T^a Singh, J.) Teja Singh v. Emperor. 


spite of S', 16 of the Defence of India Act. ^^2 I.C. 234 — A.I.R. 1945 Lah. 293, 


{pin Mahomed and Teja Singh, JJ.) Beshesher 
Dayal V. Emperor. 221 I.C. 577=47 P.L.R. 416 
srA.I.R. 1946 Lah. 36. 

— -R. 129 — Power to arrest and detain — Exercise of — 
Duty of executive. 


R. 129 (2) — Scope and efect of— Powers of 

Provincial Government. 

R. 129 (2) of the Defence of India Rules gives the 
Provincial Government the r%ht to determine the 
place of custody and no other right. It does not give 
the Provincial Government power to justify an 


The power to arrest and detain on mere sus^cion, ^jQaijtthorised arrest or to make legal that wh»ch in the 
which has been con fened on the executive urm^R, 129 beginning was illegal. Nor does it confer any right 
of the Defence of India Rules is not intended to be control or regulate the mode of any investigation 
'exercised in an arbitrary or capricious manner. In jbe police, or anyone else, may wish to make, 

exercising the power the executive must act re^onably \ vimlabai Deshpande «. Emperor. 


^nd in good faith, and in such a way that a Court of J (1945') 'Nag. 6=A.I.R. 1945 Nag. 8, 
law cannot say that it was obviously not acting bona ^ 1 ^ • 

Jide because it was acting so unreasonably that no ^R. 130 — Public servant — Clerk in Go^^mi^iU 

honest man could say that it could possibly have so CoUectorate. See Penal Code, S. 21. A.I.R. 1943 
acted. (Varma and Shearer, JJ.) Kamla Kant Pat. 315. 

/%/. i T» \XT T^T . ^ - 


fde because it was acting so unreasonably that no 
honest man could say that it could possibly have so 


Azad ». Emperor. 23 Pat. 252=1944 P.W.N. 
245=A.I.R. 1944 Pat. 354. 


R. 12^— Report— Charge-sheet— Svfficieruy. 

A charge-sheet signed and sent up up by a police 


-R 129 — Procedure regulating investigation— Cr.P, officer, setting out the facts constituting the contra- 
' “ - ‘ vention of the Defence of India Rules committed by 


‘isQ^of’^e^Dsfenceof India Rules, gives the the accused can be regarded as a report in rating 
Provind^ Government special power to regulate by a public seiomnt within the meaning of K. 130 
the place of detention and the nature of the custody of the Defence of India Rules, and on ^ch a report 
fcut not to regulate the manner of an investigation, a Magistrate is justified in taking w^izance ol the 
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offence. {V/adia and Lokzir, JJ.) Fmprror v. 
Jayantilal jAGjrVAN. 213 I.C. 174=45 Cr.L.J. 
691=17 R.B, 47=46 Boro. L.R. 196=A.I.R. 
1944 Bom. 139. 

R . 1 3 0 — Report — Charges heef — S nfficienc)u 

Where a Sub-Inspector of Police, after completing 
his investigation submits a regular written charge- 
sheet gi\ ing all tlic details for the prosecution of the 
accused, there is a report in writing as required by 
R. 130 of the Defence of India Rules and there is 
sufficient compliance with that rule. {Svdia^J.) Sagar- 
MAL Agarwala re Emperor. 217 I.C. 102=17 R. 
P. 166=11 B.R. 169=46 Cr,LJ. 186=26 P.L. 
T. 75=A.I.R. 1944 Pat. 390. 


the offence alleged. A mere report of allegation is not 
a report of facts within the meaning of the rule. 
(Beevor^ J.) Gangadhar Sahu v. Emperor. 222‘ 
I.C. 357=(1945) P.W.N. 251. " 


R. 130 — Scope — Power of Court to proceed against 

person not named id report of facts. 

Once cognizance has been taken of a case in pursue 
ance of a report under R. 130 of the Defence of India 
Rules, it is open to the Court to proceed against any 
person whom the evidence subsequently discloses as- 
responsible for the act constituting contravention, 
though there may have been no report against that 
person in particular. {Meredith^ J.) Rameshwar 
Lal .7. Emperor. (1945) P.W.N. 133. 


R. 130 — Report — Cknrgesheet — Sufficiency of. 

A charge-sheet sent by a Sub-Inspector of Police 
would be a repoit within the meaning of R. 130 of 
the Defence of India Rules. But if the charge-sheet 
makes no reference at all to the specific contraven- 
tion of a rule which is the offence alleged, there can 
be no conviction on such charge-sheet. {Wadia and 
Wes ton, JJ.) Emperor v. Purushotbam Devji. 

I. L.R. a944) Bom. 429=217 I.C. 373=46 Cr. 

L.J. 354=46 Bom. L.R. 449=A.I.R. 1944 

Bom. 247. 

R. 130 — Report — Complaint with all details 

appended to report — Reference in report to complaint — Snffi- 
ciency. 

R. 130 of the Defence of India Rules requires a 
report by a public servant containing the facts consti- 
tuting the alleged contravention of the Rules. The 
main purpose of the rule is to prevent prosecutions by 
private persons arising from malice and enmity, and 
to limit prosecutions by public servants. There is no 
-need on the part of the public servant to state all the 
necessary facts on one and the satnc paper ; there is 
nothing to prevent him by reference embodying in the 
police report details contained in a complaint which 
is appended to his rcp^‘rt. {Davies , CJ. and O'Srdlivan, 

J. ) Emp-eror V. Makghumal Tekumal. I.L.R. 
(1944) Kair. 107=A.I.R. 1944 Sind 142. 

R. 130 — Report of public officer^lf sint qua^non 

for nalid prosecution. 

Under R. 130, of the Defence nf India Rules, it is a 
sine qua non for a valid prosecution that a public 
officer should make a report in writing of the facts 
which constitute the contravention of the rules. 
{Mir Ahmad, f.CA Jaman Lac v. Emperor. 218 
I.C. 303=18 R. 'Pesh. 4=46 Cr.L.J. 457=AJ. 
R. 1945 Pesh. 6. 

R. 130 — Report — Nature of report necessary for 

taking cognisiancc. 

K. 130 of the Defence of India Rules does not 
require that a charge of contravention must be made 
by a pub ic servant before cognizance can be taken ; 
it merely says that there must be a report in waiting 
of the facts constituting the contravention alleged. 
It is a report of the acts that the rule makes necessary 
and not a specific report alleging contravention by 
any particular person. It is open to the Judge or 
Magistrate reuei\dng the report to form his own 
opinion as to whether the facts reported do constitute 
a conti'aventioni by any particular pei'son, aiid if so, 
ip order prosecution of that person. Cognizance is 
taken of cases, not of persons, f Meredith, J.) Ramesh- 
tvAii Lal p. Emperor. (1945) P.W.N. 133. 

— ~ — R. 130 — Report of facts — What amounts to. 

It s clfear that in order to comply with R. 130 of 
^e Uefenice of India Rules, it is necessary that some 
^ ^ould make himself responsible for the 

of the facts which wilt constitute 


R. 130 (1)— 

Ihiless there is a report in writing of iht facts constL 
tuting the contravention of any of the Defence of 
India Rules by a public servant, a Court or tribunal 
cannot take cognizance of such contravention. (kj/ai-.) 
Jagdtsh Prasad v. Grown. 1945 A.M.L.J. 74. 

Rr. 130-A and 38 — Bail in case of contravention 

of R. 38 — Considerations^ 

Where a student is charged with having contra- 
vened R. 38 of the Defence of India Rules, he cannot be 
released on bail unless the Court has reason to suppose 
that lie is not guilty of the offence with which he is 
charged. Where the fact of making the speech is. 
admitted and in the absence of any evidence to the 
contrary the contents of the speech as given in the 
short-hand report tend to show that it was intended 
to promote feelings of hatred between various subjects- 
of the Crown, bail could not be granted. {Davies, J.) 
Emperors. Rama Shanker„^Kanth. 1943 A.M». 
L.J. 43, 

• R. 130-A and 34 (6), (e) and (g)—Qjtfenceof 

committing' a prejudicial act under R. 34 (6), Cls. (e) and 
{g) of the Defence of India Rules — Bail — Considerations. 

Where an application for bail is made in respect of 
an offence of the commission of a prejudicial act 
under R. 34 (6), Cls. {a) and (g) of the Defence of 
India Rules, the question for consideration is whether 
prma fade, without prejudging the merits, there are 
reasonable grounds for belic^'ing that the applicant 
is not guilty of having committed a prejudicial act 
under R. 34 (6), Cls." {e) and {g) of the Defence of 
India Rules. {Vyas.) K.ALYAN SiNGH v. Crown.^ 

1945 A.M.L.J. 63. 

R. 130-A — Scope — If repeals S. 496, Cr. 

Code — Discretion of Court — Power of Legislature to repeal 
penal laws so as to take away privilege of accused or to 
introduce stringency of procedure. 

The effect of R. 130-A of the Defence of India 
Rules is to repeal the provisions of S. 496, Cr. E. Code^ 
in so far as it divests the Court of its discretion in the 
matter of refusing bail in cases of bailable offences,. 
The legislature may impliedly repeal penal laws by a 
later enactment like any other statute even if the 
repeal introduces stringency of procedure or take^ 
away a privilege. R. 130-A gives the Court a dis- 
cretion in the matter, while under the imperative- 
provisions of S, 496, Cr. P. Code, the accused in ^ 
bailable case would be entitled to be released on bail. 
{Broomfield and Wassoodew, JJ.) Surajlal Harilati, 
Majumdar, In re. I.L.R. (1943) Bom. 167=205' 
I.C. 602=15 R.B. 382=44 Cr.L.J. 399=45- 
Bom.L.R, 72=A.I,R. 1943 Bom. 82. 

R, 130-A — Scope — Bars inherent powersjf High 

Court to grant hall in appeal and revision. ' , . , 

It is not correct to say that R. X30-A of the Defence 
of India Rules relates only to applications for bail b^ 
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under-trial prisoners and not by convicted persons 
who have appealed. It cannot be said that since S. s 
(3) (0. Defence of India Act, refers only to the 
trial, it can give no power to make rules governing 
the appellate stage of the proceedings. But an appeal 
is only a continuation of the trial and is a part of the 
trial. The accused is on his trial before the appellate 
Court just as much as before the Court of first instance. 
R. i 30-'A is in very wide terms and imposes a bar 
“Notwithstanding anything contained in the Code of 
Criminal Procedure,” Therefore R. 130-A would 
operate to exclude even the inherent powers of the 
High Court to grant bail as even the inherent powers 
of the High Court is based upon the Cr. P. Code. 
(Varma and- Meredith ^ JJ.) Saligram Singh v. 
Emperor. 23 Pat. 22=218 I.C. 189=18 R.P 
18=A6 Cr.L.J. 420=1945 P.W.N. 161=11 B 
R. 267=A.I.R. 1945 Pat. 69. 

R. 130^A— Validity. 

_ R. 130-A of the Defence of India Rules is not ultra 
vires and inoperative, S, 2 (3) of the Defence of India 
Act does confer powers to make a rule in terms of 
R. 130-A covering even the revisional stage of the 
case ; and having regard to S. 3 of the Defence of 
India Act, any pro%dsions of the Cr, P. Code, incon- 
sistent with anything in the Defence of India Act or ; 
Rules must be regarded as repealed. {Varma and 
Meredith^ JJ.) Saligram Singh v. Empepor. 23 
Pat. 22=218 I.C. 189=18 R.P. 18=46 Cr.L.J. 
420=1945 P.W.N. 161=11 B.R. 267=A.I.R. 
1945 Pat. 69. 

R. 130-A— Fa/idiO-, 

R. 130-A of the Defence of India Rules embodies 
a valid and binding provision of law. [Iqbal Ahmad ^ 
C.J., Allsop and Mathnr, JJ.) Nolan v. Emperor. I. 
L.R. (1944) All. 282=1944 F.L. J. 176=213 I.C. 
69=17 R.A. 4=45 Cr.L.J. 655=1944 A.W.R.' 
(H.C.) 104=1944 O.A. (H.C.) 104=1944 A.Cr. 
C. 31 = 1944 A.L.W. 259=1944 O.W.N. (H.C.) 
64=1944 A.L.J. 150=A.I.R. 1944 AH. 118 
{F.B.). 

R. 130-A (b) — Moiijicaiion of Rule — If connotes 

notif cation of order made under it — Cotton Cloth and Tarn 
{Control) Order, 1943. 

The notification of a Rule under R. 130-A {b) of 
the Defence of India Rules, does riot connote the 
notification of an order made under it. Accordingly 
the specification by notified order under R. 130-A 
{b) of certain clauses of R. 81 (2) does not signify 
that orders made under that rule, [e.g,,) the Cotton 
Cloth and Yarn (Control) Order, 1943, have at the 
same time been notified. As the said order has not 
been duly notified, an offence against the promiors 
of that order must be dealt with according to the 
Cr. P. Code subject to the requirement of Cl. (12) of 
R. 1 30-A of the D. I. Rules. (Hemeon, J.) Magan- 
MAL V. Emperor. 1945 N.L.J. 223. 

R. 130-A (h) — Scope — If ultra views — 

— Ofences under the Act — Bail — Right of accused to be 
released on hail — Cr. P. Code — Applicability. 

R. 130-A, Cl. {b), of the rules framed under the 
Defence of India Act, is inira vires the Central Govern- 
ment. A power given to make rules with regard 
to arrest and trial by S. 2 (3) (1) of the Act, implies 
a power to make rules for the custody of persons 
periding trial even apart from the general power 
conferred by S. 2 (i). Hence no person accused of 
an offence under the Defence of India Act or the rules 
thereunder can be released on bail unless the Court is 
n n. T— 134 
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j satisfied that there are reasonable grounds for believing 
that he is innocent. In respect of offences, under the 
Defence of India Act, that Act governs all other 
statutory provisions and therefore the provisions of the 
Cr. P. Code with regard to bail do not apply. The 
trial of such offences is governed by the special rules 
under the Act though the offences are now tried in the 
ordinary Criminal Courts and not by special tribunals, 
{Leach, C.J., and Hcppell, J.) Buvaraha Aiyangar. 
In re. I.L.R. (1S42) Mad, 414=199 I.C. 128= 
14 R.M. 559=43 Cr.L.J. 477=1942 M.W.N. 3$ 
=55 L.W. 77=A.I.R. 1942 Mad. 221 (2)=: 
(1941) 2 M.L.J. 1014. 

DEKHAN AGRICULTURISTS^ RELIEF 
ACT (XVII OF m9)~Plea of status as agricuU 
turisl in execution — When to be raised — Plea on day of 
sale — If open. 

A plea of status as agricult?irist may be raised by 
the judgment-debtor either on an order of attachment 
itself or subsequently on an order for sale, when the- 
judgment debtor is served with notice under O. 21, 
r. 66, C. P. Code. He cannot be permitted to raise 
such plea after an order for sale has been made on the 
dayofsalenr aftei thesale. (Davies, C.J. and Weston^ 
J.) Chellaram V. VisHiNDAs. I.L.R. ('1942) Kar, 
351=205 I.C. 414=15 R.S. 130=A.I.R. 194^ 
Sind 164. 

Waiver of plea of status of agriculturist in suit-— > 

If bar to plea in execution. 

The fact that a defendant waives his right to plead 
his status agriculturist in the suit itself would not 
prevent his raising the same plea in proceedings in. 
execution of the decree passed in such suit. {Davies^ 

, C.J and Weston, J.) Chellaram v. Vishxndas. I, 
L.R. (1942) Kar. 351=205 I.C. 414=15 R.S. 
130=A.I.R. 1942 Sind 164. 

— ^ — S. 2 — ^^Agriculturist ” — Hindu joint familv owning 
agricultural Imids — Minor members obtaining Uveliho^ 
from income of such lands — If agrivutturist^'-^^' Rams^^ 

— Meaning of. 

The word “earns” in the definition of “agricul- 
turist” in S, 2 of the Dekhan Agriculturists* Relief 
Act is not used in the narrow sense of earning by 
personal exertions only, but it includes receiving agri- 
cultural income from one’s lands. 

A minor member of a joint Hindu family who 
along with the adult members of the family obtains 
his livelihood from his share in the income of agricul- 
tural lands of the family, is to be regarded as an 
“agriculturist” within the meaning cf the definition 
in S. 2. (Divaiia and Weston, JJ*) Iaxman Hari©. 
Vishnu Vishwanath. 218 I.C. 493=18 R.B, 52 
=46 Bom. L.R. 647=AI.R. 1945 Bom. 18. 

S. 2 — Agriculturist — Meaning of—Privikg* 

if hereditable or acquired by birth. 

A person, in order to claim the status of an agri- 
cuturist, must prove that he ordinarily engaged 
personally in agricultural labour, that is, he was 
regularly and habitually cultivating his fields. Merc 
initiation into the ways of husbandry is not enough,. 

The privilege of an agriculturist is net hereditable, 
but personal ; nor can that privilege be acquired by 
birth. {Wassoodem, J.) Gangadhar Kashinath c, 
Dattatraya Vishvanath. 194 I.C. 602=14 R.B* 
1=43 Bom.L.R. 341= A.I.R. 1941 Bern. 209, 

Ss. 2 and 19-A—Applicahiliiy—Tr(msacium 

before Act was extended to district — BencfMcf S* 

If can be availed of in. suit after extensiormf Act to districts 
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The extension of any section of the Dekhan Agricul- 
turists’ Relief Act to a district or any part of a district 
in the Presidency of Bombay within whose limits the 
person whose status is to be determined earns his 
livelihood is sufficient for the purpose of the definition 
of “agriculturist” in the first clause of S. 2. But 
the application of Ss. i, ii, 36, 60, and 62 to the 
whole of British India by S. i of the Act itself, is not 
such extension as is contemplated by the first clause 
of S. 2 of the Act. The benefit of S. lO-A of the Act 
woullextenl to a transaction entered into before it 
was enacted in 1907 provided an agriculturist is a 
party to the suit and he or the person through whom 
he claims was an agriculturist at the time of the 
transaction. Wnere, however, S. 2 or any other 
section had not been extended to a district when the 
transaction was entered into, it cannot be held to be a 
transaction by an “ agriculturist ” as defined by S. 2 
and therefore the benefit of S. lO-A cannot be availed 
of in respect of that transaction, as no one could then 
lay claim to the status of an agriculturist within that 
district, though the Act was extended subsequently 
and is in force in the district at the lime of the pro- 
ceeding or suit in which the question is raised. (Lokuty 
7.) Tulsiram Motiram v, Shankar Nana. 46 
Bom. L.R. 621=216 I.C. 257=17 R.B. 140= 
A.I.R. 1944 Bom. 313. 

S. 3 (b) (1) (w) and (x) — AbplicahUlty — 

Suit for dissolution and accounts of partnership — Plaintiff 
described as agriculturist — Relief valued at Rs. 200 — 
Accounts — Basis of taking. 

The object of the Legislature in enacting Cls. (w) 
and (x), of S. 3 (h) (i) of the Dekhan Agriculturists’ 
Relief Act is to include within Cls. (w) and (x) all 
claims of a pecuniary character arising out of contracts, 
whether written or unwritten, and to bring them within 
the special jurisdiction created by the Act. ^ A contract 
of partnership is just as much a contract as is a contract 
for the payment of money. Where the plaintiffs in a 
8uit for dissolution of partnership and for accounts, 
institute'd in the Court of a First class subordinate 
Judge, choose to describe themselves as agriculturists, 
and choose to value the relief in the suit at Rs. 200 the 
Euit falls within S. 3 {b) (i) of the Dekhan Agricul- | 
turists’ Relief Act and Cl. (w) would apply. 
Accounts mist therefore be taken according to the 
Act. {D ivies, C.J. and Weston, J.) Rakkialkhan v. 
Chothiram. I.L.R. (1944) Kar. 14=A.I.R. 
1944 Sind 176. 

S. 4 (vv) — Suit under — Applicability of S. 20 

— Limitation Act. See Limitation Act, S. 20. 44 
Bom. L.R. 138. 

S. 10 — Applicability — Suit by agriculturist in 

Subordinate Judgis Court — Claim for declaration that 
sale-deed is really a mortgage and for taking accounts on 
that basis — Decree — Appeal — Maintainability. 

In applying S. 10 of the Dekhan Agriculturists’ 
Relief Act the Courts must be satisfied that in subs- 
tance the suit falls within Chap. II of the Act, and 
the fact that relief of a subsidiary nature which falls 
within Chap. II is sought would not make the suit 
one falling under the Chapter within the meaning of 
S. 10. If it be necessary for a plaintiff to obtain some 
substantive relief before he can get the account which 
brings the suit within the Chapter, S. 10 will not 
apply. A suit by an agriculturist in a Subordinate 
jua Ige’s Court claiming a declaration that the suit 
Bale-deed is in the nature of a mortgage and that 
accounts should be taken on that basis, comes under 
% 3 (fl) ia Chap. II of the Act, and hence no appeal 
: thoodecree in such suit in view of S. 10. 

Chundlai. Kewax- 
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RAM D . Ramchandra Yesaji. I.L.R. (1942) Bom 
337=200 I.C. 849=15 R.B. 38=44 Bom LR 
278=A.I.R. 1942 Bom. 178 (1). ' * 

S. IQ -Pl— A pplicability — Conditions — Plaintiff 

seeking benefit — If should be agriculturut or party to tran- 
saction himself. 

The three essentials required by S. lO-A of the Dek- 
han Agriculturists’ Relief Act, are that the transaction 
must be entered into by an agriculturist or a person 
through whom the agriculturist claims, the transaction 
must be of such a nature that the rights and liabilities 
of the parties under the transaction are triable under 
Ch. Ill of the Act, and that one of the parties to the 
suit must be an agriculturist. It is not necessary 
that the plaintiff who wants to take the benefit of the 
section must himself be an agriculturist or must be a 
party to the transaction. {Lokur, J.) Bhukhandas 
Valabdas V. Chhaganlal Day ARAM. 45 Bom L 
R. 854=211 I.C. 490=16 R.B. 306=A.I.R.1944 
Bom. 32. 


-S. 10 -A — Applicability — Right to benefit of— 

Condition precedent — Proof that plaintiff was agriculturist 
at date of suit — Jlecessify. 

If a plaintiff in a suit for redemption of a mortgage 
invokes the Court’s jurisdiction under S. lO-A of 
the Dekhan Agriculturists’ Relief Act, he must be an 
agriculturist within the meaning of S. 2 of the Act 
at the date when the suit is instituted. S. lO-A requires 
that there should be an agriculturist plaintiff to a suit 
for redemption at the time of its institution. It is not 
sufficient if he requires such status pending the suit. 
(Wassoodew, J.) Gangadhar Kashinath v. Dat- 
TATR.AYA VlSHWANATH. 194 I.C. 602= 14 R.B, 
1=43 Bom.L.R. 341=A.I.R. 1941 Bom. 209. 


S. 10- A — Applicability — Suit for rent or 

rent note — Plea that plaintiff is only mortgagee 
and not ozvner of property under ostensible sale 
— Redemption by defendant — Permissibility,^ 

It is open to a defendant- tenant in a suit for 
rent upon a rent-note to plead without any pra- 
yer for possession, that the plaintiff was not an 
owner of the property in suit but was merely 
a mortgagee by reason of a transaction of sale 
which was in reality a mortgage. If it is also 
found as a fact that the transaction pleaded was 
a mortgage, the Court can allow redemption by 
the defendant on payment of the amount found 
due on taking accounts. (Broomfield and Mack- 
lin, //.) Eknath Parsu v. Tuka Pandu. 
207 I.C. 236=16 R.B. 19=45 Bom. L. R. 
211 =A.I.R. 1943 Bom. 146. 

Ch. Ill — Scope-Suit alleging transac- 
tion to be mortgage and not sale— Prayer for 
declaration that defendant is benamidar for real 
mortgagee— Competency. 

It is not necessary for a plaintiff in order to 
get the benefit under Ch. Ill of the Dekhan 
Agriculturists' Relief Act that the suit be 
for redemption only without 'further^ reliefs. It 
is open to a plaintiff to allege and claim that the 
transaction in suit amounts to a mortgage 
not a sale and that the defendant (the ostensiNe 
purchaser) is only a benamidar for the real 
gagee. There is nothing in the Act 
would prevent a plaintiff from seeking relief ot 
that kind in a suit under Ch. III. (Dimha, J.)\ 
Krishna ji Narayan v. Bhagwan Ganesh. 
206 I.C. 421=15 R.S. 408=45 Bom. L; R.. 
191=A.I,R. 1943 Bom. 113. 
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DEKHAN AGRIC. REL. ACT (1879), 
S. 11. 

— — — S. 11 — Applicability — Suit against legal 
representative of original party to transaction — 
Plea of agriculturist — If open to> legal represen- 
tative. 

A legal ^ representative o£ a party with whom 
the plaintiff had transactions on which the suit 
is based is as much entitled to take up the de- 
fence that he is an agriculturist within the mean- 
ing of the Act as the party himself would have 
had. {Chagla, I.) Meghji Hirjt & Co. v. 
Mangilal Gordhandas. 203 I . C . 459=44 


DEKHAN AGRIC. REL. ACT (1879), 
S. 15-D. ' 

the payment, so as to save limitation under S. 20, 
Limitation Act, as a payment of interest '^as 
such,” provided that the debtor making the pay- 
ment is an agriculturist at the time the payment 
is made. But, when there is nothing to show 
that the debtor was an agriculturist at the time 
he made a payment, no such presumption can 
arise. (Divatia and Mackliuj JJ.) Harkubhai 
Fakirchand V. Shankerbai Zaverbhai. 215 
I.C. 12=17 R.B. 117=45 Bom.L.R. 1014= 
A.I.R. 1944 Bom. 37. 


Bom.L.R. 752=15 R.B. 241=A.I.R. 1942 
Bom. 321. 

S. 13 — Power of Court to go behind 

decree of the Civil Court. 

Although S. 13 of the Dekkhan Agriculturists’ 
Relief Act allows a Court to go behind a pri- 
vate settlement or a private contract it does not 
empower the Court to go behind a Civil Court’s 
decree in which any preceding contract of the 
parties was merged. (Broomfield and Machlin, 
JJ.) Damodar Venkatesh v. Narhar Bal- 
WANT. I.L.R. (1943) Bom. 71=205 I. C. 
634=15 R.B. 378=45 Bom.L.R. 87=A.I.R. I 
1943 Bom. 65. 

— — S. 13 (c)— Reference to S. 2S7-A of old 
C. P. Coder-Repeal of S. 257-A by the present 
C. P. Code — Effect on applicability of S. 13 (c) 
iio agreement of 1926. 

When the Dekkhan Agriculturists Relief Act 
was enacted agreements of the kind referred 
to in S. 257-A of the old C. P. Code without 
the sanction of the Court were void and it was 
natural that in prescribing the method of taking 
accounts under the Dekkhan Agriculturists Re- 
lief Act the Legislature should provide that such* 
illegal agreements should be ignored. After S. 
257-A was repealed and agreements of the kind 
ceased to be illegal, S. 13 (c) of the Agricul- 
turists Act could still be construed so as to give 
the words “in contravention of” their ordinary 
. meaning in respect of transactions which took 
place prior to the repeal. The repeal of S. 257-A 
of the C. P. Code did not render valid an 
agreement in contravention of its terms. But 
that does not imply that S. 257-A was to be 
treated as applying to transactions taking place 
after it had ceased to be law. The amendment 
of S. 13 (c) of the Agriculturists Act by Bom- 
bay Act (XIV of 1932) has made the question 
more or less academic. Even assuming that S. 
257-A is to be treated as applying to a transac- 
tion subsequent to its repeal there was no con- 
travention of the section in the agreement con- 
cerned. (Broomfield and Sen, JJ.) Govriro 
Narayan V. Bhtku Gopal. 201 I.C. 788= 
15 R B. 117=44 Bom.L.R. 409=A. I. R. 
1942 Bom. 221. 

S. 13 (f) — ApplicahilUy— Payment by 

debtor — No evidence to shozv that debtor was an 
**agriculiurisf* at the time of payment — Payment, 
if can be presumed to be towards interest. 

It is true that when an agriculturist debtor 
makes a payment to his creditor, the money, ^ by 1 
reason of S. 13 (/), Dekhan Agriculturists* 

Relief Act has to be credited first in the ac- | 
count for interest notwithstanding any agreement 
t)etween the parties as to the appropriation of 


S. 13 (f) — Scope of — Open payments by 

agriculturist debtor — If towards “interest as 
such” and save limitation. See Limitatioit Act, 
S. 20. 45 Bom.L.R. 178. 

S. 15-B — ^Applicability — Suit on mort- 
gage — Defendant not agriculturist at time of 
preliminary decree— Subsequent acquisition of 
status before final decree— Right to claim relief. 
Siddappa Gangappa V. Ramachandra Vishnu. 
\See Q.D. 1936-’40, Vol. I, Col. 3190.] I.L. 
R. (1941) Bom. 59=13 R.B. 290=192 I.C. 
820=A.I.R. 1941 Bom. 30. 

S. 15-D — J urisdictio-n — Suit for accounts 

— Valuation— Right of plaintiff io put own valua- 
— Power of Court io revise such valuation — 
C. P. Code, 0. 7, R. 11 

I In a suit for accounts a ^plaintiff can put his 
own valuation on the suit and on the relief 
claimed and the valuation on the relief^ claimed 
fixes the valuation for purposes of jurisdiction. 
The fact that after taking accounts ^ something 
more is found due does not oust the jurisdiction 
of the Court with retrospective effect. The 
valuation on the face of it must not be an un- 
true or fanciful valuation ; and if, reading 
through the plaint, it appears plain^ that an 
amount which is more than the limit -of the 
Court’s jurisdiction is claimed, then the court- 
fee and jurisdiction will be decided accordingly. 
The court-fee on valuation and the consequent 
fixing of jurisdiction is dependent on the alle- 
gations in the plaint rather than upon the subse- 
quent finding of the Court. But it does not 
follow that in a suit under S. 15-D of the 
Dekkhan Agriculturists’ Relief Act the plaintiff 
can put an untrue or fanciful valuation on his 
claim; 0. 7, R. 11, C P. Code, always allows 
the Court to revise the valuation. (Dams, C.J. 
and Weston, J.) Mulomal Javhermal v. Aei 
Bakhsh. I.L.R. (1942) Kar. 488=205 I.C. 
608=15 R.S. 156=A.I.R. 1943 Sind 73. 

S. IS-D— Mortgage— Subsequent sale to 

mortgagee of equity in property — Suit to declare 
that sate was really^ second mortgage and for 

account— Maintainability. 

The plaintiffs and their father executed a*mort- 
o-age in 1921 and in 1927 they executed another 
deed purporting to sell the equity of redemption 
in the property to the mortgagee. In 1939 they 
brought a suit claiming that the sale-deed ot 
1927 was really a mortgage and praying to ha'^ 
an account of this mortgage taken under b. 

I of the Dekkhan Agriculturists’ Rehet Act. 

Held, that the claim of the plaintiffs was not 
to have the sale set aside but to treat the alleged 
sale-deed as a second mortgage aii4 that there 
was no objection to claiming an account on the 
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DEKHAN AGRIC. REL. ACT (1879), 
S. 15-D. 

original mortgage phis the second mortgage 
which look the form oC a sale-deed and the suit 
was therefore maintainable. (Beaniiionh CJ, 
and IVcslon, J.) GajaNx-vn Yeshwant v. Gobtnd 
Ramchandra. 211 I.C. 75=16 R.B. 268=45 
Bora.L.R. 85i=A.I.R. 1943 Bom. 446. 

S. 15-D — Scope — Procedure in suit under 

— Decree declaring amount due — ripplkation for 
redemption — Order allowing — Court signing 
decree on footing of account before signing 
decree for redemption — Decree for redemption — 
Legality. 

The provisions of S. IS-D, Dekkbau Agri- 
culturists’ Relief Act are wide and special provi- 
sions ; and though there is no specific provision 
in the section which provides for the Court 
passing as in a mortgage suit a preliminary and 
a final decree, clearly the relief which the section 
provides is o'f the nature of a preliminary and 
final relief. A suit, is in the first instance, for 
the principal and unpaid interest and for a decree 
declaring that amount. That relief, however, 
may be enlarged by an application made before 
the decree in the suit is signed into the relief 
for redemption which follows, and may be said 
to arise from the suit for an account and on the 
finding of the Court in that suit; and, if by 
mistake or inadvertence, the decree for the first 
relief is signed when an application for the 
further relief in proper form is pending before 
tlie Court, a further decree, granting the further 
relief upon an application properly made may be 
passed. Where after an application for redemp- 
tion under S. IS-D is made and before the decree 
for redemption is signed, the Judge by mistake 
and through inadvertence, signs the decree in 
the suit the footing of an account, it cannot 
he said* that there are two decrees, one in the 
suit on accouhts, and a .second decree allowing 
redemption and that the second decree is illegal. 
The two decrees cannot be regarded separately. 
When the decree on the footing of the appli- 
cation for redemption is signed, it is clear that 
the first decree, which relates purely to a matter 
of accounting, must be deemed to have merged 
in the second decree which follows upon the 
first and which in fact renders the first of no 
account. Further the Court has inherent power 
to vacate its own order when it has been misled. 
(Davis, CJ. and Weston, I.) Mulomal Javher- 
MAL V. Alt Hakhsh. I.L.R. (1942) Kar. 
488=205 I.C. 608=15 R.S. 156=A.I.R. 
1943 Sind 73. 

■" — : S. l5-D (3) — Interest — Power of Court 

fa reduce when ordering redemption. 

Where in a suit for an account under S. 15-D 
of the Dekkhan Agriculturists* Relief Act, the 
amount due is declared and provision is made 
for 9 ^r cent, interest and right is reserved to 
the plaintiff mortgagor to redeem the mortgage, i 
the Court, on the application of the mortgagor 
for redemption,^ has power to fix the terms on 
wlch redemption is to be allowed and has 
power to fix the rate of interest on the principal 
The Court cannot be said to act wrongly 
; improperly if it reduces the interest from 
cent«»^ to 6 per cent (Davis, CJ. and 
J Javhbrmal v. Ali 


DEKHAN AGRIC. REL. ACT ('187Q^ 
S. 15-D. 

Bakhsh. I.L.R. (1942) Kar. 488=205 I C 
608=15 R.S. 156=A.I.R. 1943 Sind 73. ‘ 

S. 15-D (3) — Limitation— Application for 

redemption not madt on day of judgment in suit 
for accoimt but made before decree is signed— If 
out of time. 

j Under S. 15-D (3) of the Dekkhan Agricultu- 
rists* Relief Act, an application for redemption 
may be made at any time before the decree on 
the footing of an account is signed by the Court. 
The section is a special provision and the words 
used must be given their ordinary grammatical 
meaning. The Act was passed to protect the 
rights of the agriculturists, and must not be 
construed in a narrow and pedantic manner. The 
sub-section must be construed in a wide and 
liberal manner. Where judgment in the suit for 
account is given and before the decree in it is 
signed an application is made for redemption 
though more than 2 months after the judgments 
it cannot be said that the application is out of 
time on the ground that it should have been 
made on the date the judgment is given, as the 
decree is to bear the date of the judgment. If 
the application is made before the decree is 
signed in fact, that is in time and is a valid ap^ 
plication. (Davis, CJ. and Weston, J.) Mulo- 
mal Javhermal V . Alt Bakhsh. I.L.R. 
(1942) Kar. 488=205 I.C. 608=15 R.S. 156 
=A.I.R. 1943 Sind 73. 

■ S . 15-D (3) — Scope — If to be read with 

S. IS-B — Decree declaring amount due and pro^ 
viding for mortgagee’s possession for fi.red term 
and directing redemption at end of term — ^Lega- 
liiy. 

S. IS-D of the Dekkhan Agriculturists’ Relief 
Act must be read with S. 15-B. Under 
S. 15-B (4) the Court has power, when 
a mortgagor is in possession, to direct 
that the mortgagee may continue in pos- 
session for such a period as will, in the opinion 
o'f the Court, be sufficient to enable him to re-, 
cover from the profits the amount payable by 
the mortgagor, together with reasonable interest 
and that on the expiry of such period, the pro- 
perty mortgaged shall be restored to the mort- 
gagor. When in a suit for account of a usu-. 
fructuary mortgage, the Court directs the de- 
fendant mortgagor to appropriate so much of the 
produce towards interest, so much towards ex- 
penses, and the balance so much a year in pay- 
ment of principal, and declares that the mort- 
gage, principal and interst will be fully paid up 
by a certain date when the defendant is directed 
to hand over to the plaintiff mortgagor posses- 
sion of the mortgaged property free o’f the mort- 
gage and the relevant documents, it cannot be 
said that the decree is incorrect or contrary to 
law or that the Court wrongly exercised its dis- 
cretion in passing a decree for redenrption an a. 
usufructuary mortgage which is not ripe for re- 
demption and in which the mortgagor is not 
prepared to redeem at once. The decree is 
and valid and falls within the provisions of S» 

■ 15-D (3) read with S. 15-B (4) of the Act 

, (Davies, CJ. and Weston, J.) Mulomal Jav- 
hermal Axi Bakhsh. I.L.R. (1942) Kar. 
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dekhan AGRIC. REL. act (1879), 
S. 22. 

-488=205 I.C. 608=15 R.S. 156=A. I. R. 
1943 Sind 73 . 

^ — 'S . 22 — ^''Belonging to'\ — Interpretation — 
Refers to beneficial title. 

The expression '‘belonging to” in S. 22 of the 
Dekkhan Agriculturists’ Relief Act not being a 
term of art refers to the beneficial title, and the 
question which has to be determined is whether 
at the critical moment the party to whom the 
property belongs beneficially is an agriculturist: 
(Beaumont, CJ. and Sen, J.) Vishvanath 
V iTHALSA V. Balaram Anandram. I. L. R. 
<1941) Bom. 431=197 I.C. 72=14 R.B. 191 
=43 Bom. L. R. 325=A.I.R. 1941 Bom. 
186. 

S. 22 — Construction — Question of status 

raised at time of order for attachment — Adverse 
decision — Right to raise plea again at time of 
^order for sale. 

S, 22 of the Dekkhan Agriculturists’ Relief 
Act must be read literally, and it must be held 
that where there is not a single order for attach- 
ment and sale, but there is an order for attach- 
ment alone intended to be followed by an order 
’for sale, it is open to the judgment-debtor to 
set up his status of an agriculturist both when 
an order for attachment is sought and also sub- 
sequently on the application for an order for sale. 
A decision adverse to the judgment-debtor on 
his plea of being an agriculturist raised at the 1 
time of the order for attachment does not pre- 
clude him from raising the question again at 
the time ^ of ^ the order for sale. The matter is j 
not res judicata. (Beaumont, C.J. and Sen, J.) 
Vishvanath Vithalsa v. Balaram Anandram. 
I.L.R. (1941) Bom. 431=197 I.C, 72=14’ 
R.B. 191=43 Bom.L.R. 325=A.I.R. 1941 
Bom. 186. ^ 

-r S, 22 — “Mortgage^* — If includes charge. 

The word “mortgage” in S. 22 of the Deldchan 
Agriculturists’ Relief Act is used to describe not 
■only what would technically be a mortgage but 
also a charge for the repayment of a debt created ; 
■on the property of the debtor. (Davis, C.J. and | 
Weston, J.) Ahmed Bakhsh v. Karam Sing. ! 
I.L.R. (1943) Kar. 342=209 I.C. 596=16 

R. S. 114=A.I.R. 1943 Sind 236. 

— S. 22 (2) — Applicability and construction 

' — Person not agriculturist at time of decree hut 
acquiring that status at time of execution pro- I 
ceedings — Power of Court to direct collector ta j 
take possession of his property. j 

S. 22 (2) does not apply when the decree | 
■was passed against a person who was not an j 
agriculturist at the time when it was passed 
although he might acquire that status at the time 
of the execution proceedings. The expression 
"against an agriculturist” in S. 22 (2) must 
be taken as going with the preceding word 
“decree” and not with the word "proceedings.” 

S. 22 (2) read as a whole evidently means that 
the proceeding must be under a decree which is 
■against an agriculturist and which is passed 
either before or after the Act comes into force. 
The status of the judgment-debtor at the date 
■of the proceeding cannot be taken into consider- 
ation in determining whether S. 22 (2) applies 
^or not. ^^(Lokur, /.), Pandurang Vithoba v. 


DISS. OF MUSLIM MARRIAGES ACT 

(1939). 

Shamrao Bhan. 219 I.C. 235=18 R.B. 94 
=46 Bom.L.R. 618=A.I.R. 1944 Bom. 272, 

S. 71 — Applicability — Decree not passed 

in proceeding under Act — Defendant claiming to 
have become agriculturist after decree — Right 
to set up uncertified payment or adjustment. 

S. 71 of the Dekkhan xA.griculturists’ Relief 
Act enables an adjustment of a decree to be 
proved in a manner in which it could not be 
proved apart from that section, but that can 
only be done in a proceeding under the Act. 

! S. 71 applies only to a decree passed in a proceed- 
j ing under the Act. It is not open to a defend- 
I ant to rely on an uncertified adjustment of a 
I decree not passed in a proceeding under the 
j Act, by showing that he ha^ become an agricul- 
1 turist since the date of the decree. If the de- 
I fendant was not an agriculturist at the time of 
I the decree, S. 71 will not apply, and he cannot 
therefore get over the bar imposed by O. 21, R. 

2 (3), C. P. Code. (Beamnont, C.J.) Basappa 
MALESAP pA V. Sambappa Shivlingappa. 199 L 
C. 389=14 R.B. 354=44 Bom.L.R. 25= 

A. I.R. 1942 Bom. 80. 

; — S. 72 — Scope and effect of— If excludes 

application of S. 20, Limitation Act, to suit under 
S.Z (w). 

The Dekkhan Agriculturists’ Relief Act does 
not provide a separate and self-contained body 
of provisions with regard to the limitation o’f 
suits coming under that Act, S. 72 only provides 
with regard to suits falling under S. 3 (w) of 
the Act, that certain periods of limitation shall 
j be substituted in the Schedule of the Limitation 
I Act; it does not make a separate and self-con- 
I tained provision with regard to the limitation go- 
! verning such suit. S, 72 clearly indicates that 
subject to this one modification the -Limitation 
Act, as a whole shall apply to such suits. Hence 
S. 20 of the Limitation Act would apply to 
suits under S. 3 (w) of the Dekkhan Agricul- 
turists' Relief Act. (WaAia and Sen, JJ.) 
Kishorelal Stores v. Jagannath Bayaji. I, 
L.R. (1944) Bom. 71=212 I.C. 531=16 R. 

B. 379=45 Bom.L.R. 1064=A.I.R. 1944 

Bom. 89. 

S. 72 — Scope — Suit under — Limitation — 

Limitation Act, S. 19 — Application of. ^ ^ 

Having regard to S. 29 (2) of the Limitation 
Act as amended 'in 1922, the plaintiff in a suit 
governed by S. 72 of the Dekkhan Agricultu- 
rists’ Relief Act, is not entitled, for the purpose 
of limitation, to the benefit of S. 19 of the 
Limitation Act, (Kcnia, A.CJ., Ckagla and 
Weston, JJ.) Janardan Eknath v. Ganesh 
Sadashiv. I.L.R. (1945) Bom. 167=220 I. 

C. 67=18 R.B. 138=47 Bom.L.R. 27=A.I. 

R. 1945 Bom. 200 (F. B.). 

DISSOLUTION OP MUSLIM MARRIA- 
GES ACT (VIII OF m9)Suit for main- 
tenance — Proper forum. 

In the case of a claim for maintenance under 
the Dissolution of Muslim Marriages Act, the 
proper forum is the defendant’s pjace of resi- 
dence and not that of the plaintiff wife. (Davies.) 

! Mahmud Hasan v . Noor Jahan. 1942 A.M. 

L.J. 18. 
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DISS. OF MUSLIM MARRIAGES ACT 
(1939), S. 2. 

S. 2 — Dissolution of marriage — Decision 

by oath of zmtness or arbitration — Legality. 

In a suit for dissolution of marriage under 
the Dissolution of Muslim Marriages Act, it is 
the court which has to perform the function of 
a Qazi and it is the pronouncement of the court 
made on a consideration of the evidence led in 
the case which dissolves the marriage, and that 
function cannot be delegated by the court to 
anyone else either by arbitration or by accepting 
the statement o’l a witness on oath even with 
the consent of a party at least on an immaterial 
point in the case. (Ahdur Rahman, /.) Abdul 
Ghant V. Sardar Begum. 221 I.C. 610=47 
P.L.R. 119=A.I.R. 1945 Lah. 183. 

Ss. 2 and 2 (viii) (f) — Disolution of mar- 
riage — Right of zmfe. 

A wife is entitled to a decree for dissolution 
of marriage, if her husband fails to provide for 
her maintenance for a period of two years, mar- 
ries another wife and does not treat her equita- 
bly in accordance with the injunctions of the 
Quran. (Harries, C.J. and Abdul Rashid, J.) 
ZuBATDA Begum v. Sardar Shah. 210 I. C. 
587=16 R.L. 168=45 P.L.R. 336=A.I.R. 
1943 Lah. 310. 

S. 2 — Ground for divorce — Wife hating 

husband — Husband contracting debts. 

The fact that the wife has begun to hate the 
husband as he has been leading a shameful life, 
is not a ground for divorce. Nor is the fact 
that the husband has been contracting debts or 
that he has taken any debts from the wife's 
mother deceitfully a ground. (Ahdur Rahman, 
J.) Umat-ul-Hafiz V. Talib Hussain. 46 P. 
L.R. 343=A.I.R. 1945 Lah. 56. 


-S . 2 — Retrospective effect. 


The Dissolution of Muslim Marriages Act ap- 
plies with retrospective effect, and divorce can 
be granted on grounds which involve anything 
which happened before the Act came into force. 
(Beckett, J.) Manak Khan v. Mt. Mulkhan 
Bang. 194 I.C. 567=14 R.L. 1=A. I. R. 
'•941 Lah. 167. 

S. 2 (ii) — Applicability — Wife not ready 

> perform her marital duties. 

The failure of the husband to maintain his 
ffe who was living separately and who was not 
sady and willing to perform her part of mari- 
d duties, does not bring him within the ambit 
f S. 2 (w) of the Dissolution of Muslim Mar- 
iages Act. (Ahdur Rahman, /.) Mt. Umat-ul- 
[afiz V. Talib Hussain. 46 P.L.R. 343=A. 
.R. 1945 Lah. 56. 

y-S . 2 (ii) — Failure to maintainr^Wife 

e fusing to perform marital obligations — Right 
7 divorce. 

If the wife for no valid reason has refused 
D live with her husband and to perform her 
larital obligations, the husband is not liable to 
maintain her, and the wife has no right to ob- 
ain divorce under S. 2 (ii) of the Dissolution 
(i Muslim Marriages Act. (Harries, C.J. and 
\daham, A) Zafar Hussain v. Akbari Be- 

I'S' U3=A.I.R. 

^^44 L^. 336. 

f (.ii)'^Failure to maintain — If must 


DISS. OF MUSLIM MARRIAGES ACT 
(1939), S. 2. 

There is nothing in the wording of S. 2 ([{) 
of the Dissolution of Muslim Marriages Act 
to suggest that the failure to provide for the 
maintenance of the wife must be wilful. It is^ 
absolutely immaterial whether the failure to 
maintain is due to poverty failing health, loss 
of work, imprisonment or to any other cause 
whatsoever. (Beckett, J.) Manak Khan v 
Mt. Mulkhan Bang. 194 I.C. 567=14 R l' 
1=A.I.R. 1941 Lah. 167. 

— ; S. 2 (n)--Failure to provide for wife's 

maintenance for ten years-— Husband paying 
maintenance under Magistrate's order during twO’ 
years preceding suit— Wife's right to dissolution 
of marriage. 

Where during a period of ten years the hus- 
band wholly neglected to provide for the wife’s 
maintenance but for a certain time during the 
period of two years immediately preceding the 
suit by the wife he has been paying maintenance 
to her under an order of a Magistrate, the wife 
is not debarred from relying on S. 2 (ii) of 
the Dissolution of Muslim Marriages Act in 
respect o'l the earlier period as a good ground 
for the dissolution of her marriage. (Tyabji, 
J.) Asmabai V. Umer Mahomed Stdik Mirza 
I. L.R. (1941) Kar. 114=193 I.C. 847=13 
R.S. 237=A.I.R. 1941 Sind 23. 

— ; S . 2 (ii) — Neglect — Implication — Wife 

going Mway to parent's house and not returning 
at all— Stopping of 'tnaintenance — If a ground for, 
dissolution. 

The .word ’neglect’ implies wilful default or 
failure. Hence where a wife through her own' 
conduct in going away to her parent’s house and 
not returning to the husband's house, leads the 
husband to stop her maintenance, the Court will 
not allow dissolution of marriage for that would 
be giving her a benefit— If benefit it can be cal- 
led — arising from her own wrongful acts. (Cob 
lister and Bajpai, JJ.) Badrulntsa Bibi v^ 
Mohammad Yusuf. I. L.R. 1944 All. 27= 
211 I.C. 884=16 R.A. 223=1943 A.L.J. 54(1^ 
=1943 A.L.W. 582=1943 O.A. (H.C.) 264 
=1943 A.W.R. (H.C.) 264=A.I.R. 1944 

All. 23. 

S. 2 ^ (ii) — Scope of enquiry — Wife's 

right to maintenance under Muslim Law Of' 
having property — If relevant. 

Act VIII of 1939 does not lay down that its- 
provisions shall be subject to the principles of' 
Mahomedan law. The Act is complete in itself 
and crystallizes a portion of Mahomedan law 
which before it came into force was not codified 
and consisted of principles only. All that has 
to be decided under cl. (U) of S. 2 of the 
Act is whether the husband has maintained his 
wife for two years preceding the suit, irrespective- 
of the fact whether the woman was entitled to 
maintenance or not under Muslim law. As the- 
Act does not make any difference between a 
rich and a poor wife, the responsibility of the- 
husband to provide for her will continue even 
if she has her own personal property of great - 
value. {Almond, J.C. and Mir Ahmad, J.) SaiB' 
Ahmad Jan v, Sultan Bibi. 209 I.C. 248=- 
16 R. Pesh. 34=A.I.R. 1943 Pesh. 73. 
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DISS. OF MUSLIM MARRIAGES ACT 
(1939), S. 2. 

^S. 2 (ii) — Scope and effect of — If abro- 
gates general Mahomedan Law — Wife's right to 
dissolution — Grounds — Husband — When deemed 
to have neglected or failed to provide mainten- 
ance. 

Act VIII of 1939 was never intended to abro- 
gate the general law applicable to Mahomedans. 
Under S. 2 (u) of the Act VIII of 1939, a 
husband cannot be said to have neglected or 
failed to provide maintenance for his wife so 
as to entitle the wi'fe to sue for dissolution of 
marriage, unless the husband under the general 
Mahomedan Law is under an obligation to main- 
tain his wife. Under the general Mahomedan 
Law, the husband is bound to maintain his wife 
(unless she is too young for matrimonial inter- 
course) so long as she is faithful to him and 
obeys his reasonable orders. But he is not 
bound to maintain his wife who refuses herself 
to him or is otherwise disobedient, unless the 
refusal or disobedience is justified by non-pa}'^ 
ment of prompt dower.. (Loho, I.) Mt. 
Khattjan V. Abdullah Ditta Sheikh. I.L. 

R. (1942) Kar. 535=206 I.C. 272=15 R.S. 
169= A. I. R. 1943 Sind 65. 

-S. 2 (ii) — Scope — Wife living separately 

not willing to perform marital duties — Effect — 
Husband's failure to maintain her. 

If the wife is not ready and willing to per- 
form her part of martial duties during the period 
in which she is living separately, the husband is 
under no obligation to maintain her, and his 
failure to maintain her in such circumstpces 
does not bring the case within the ambit of 

S. 2 (ii) of the Dissolution of Muslim Marriages 
Act. (Ahdur Rahman, /.) Umat-ul-Haftz v. 
Talib Hussaih. 46 P.L.R. 343=A.I.R.* 
1945 Lah. 56. 

S . 2 (xi) — Wife contributing towards 

husband's failure to maintain — Effect of. 

The wi'fe is entitled to a decree for dissolu- 
tion of her marriage if the husband fails to 
maintain her for a period of two years, even 
though she may have contributed towards the 
failure of the maintenance by her husband. 
Simply because the wife refused once to receive 
a cheque from her husband, the latter is not 
relieved of all liabilities t^at attaches to his 
status by virtue o'f S. 2 (U) of the Dissolution 
of Muslim Marriages Act. (Abdul Rashid, J.) 
Akbabi Begawc V. Zafar Hussain. 199 I.C. 
S47=14 R.L. 433=44 P.L.R. 69=A.I.R. 
1942 Lah. 92. 

S. 2 (vii)— Scope and effect of— Right 

to repudiate marriage, 

S. 2 (vii) of the Dissolution of Muslim Mar- 
riages Act does not allow a woman who has 
been given in marriage by her father before she 
attained the age of puberty to repudiate the 
marriage in the same way as if she had been 
given in marriage by her uncle. It provides that 
if a woman who has been given in marriage by 
her father before she has attained the age o'l 
15 years repudiates the marriage before she 
attains the age of 18 years, she is entitled to 
o^Sain a decree for dissolution of the marriage. 
It does not say that until she has obtained such 
a decree, she has the right of repudiation — that 
she has the right of dissolving her marriage by 
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DISS. OP MUSLIM MARRIAGES ACT 
(1939), S. 2. 

repudiation. (Davis, C.J, and Weston, /.> 
Usman v. Budhu. I.L.R. (1942) Kar 3= 
201 I.C. 163=15 R.S. 10=43 Cr.L.J. 647 
=A.I.R. 1942 Sind 92. 


— ; S. 2 (viii) (a)-^Crue/ty of conduct-^ 

Wife farced to live separately on account of 
husband's past ill~treaUnent. 

Where a wife has been forced to live away 
from her husband on account of his past ill- 
treatment and her life is made miserable by 
reason of the fact that a return to her husband's 
house is out of the question as it must mean- 
submitting to conditions impossible to a self- 
respecting woman, it is reasonable in these 
circumstances to say that the husband is making 
her li'ie miserable by cruelty of conduct within 
the meaning of S. 2 (viii) (a) of the Dissolu- 
tion of Muslim Marriages Act. (Tyabji /.)J 
Asmabai V. Umar Mahomed Sidik MirzV 
I.L.R. (1941) Kar. 114=193 I.C. 847=13 
R.S. 237=A.I.R. 1941 Sind 23. 

1 — S. 2 ^ (viii) (d) — Contravention of— 

Articles left in husband's house ia which wife 
never returned thereafter. 

Where certain articles were left by the wife 
in her husband’s house when she went to her 
parent’s house with a view to their being used' 
after her return, and she never came back to- 
her husband’s house where they remained, it 
cannot be said that the husband has prevented 
her from exercising her legal rights over such 
property within the meaning o’f S. 2 (viii) (d)- 
of the Act (Collister and Bajpai, JJ.) Bad- 
RULNisA Bibi V. Mohammad Yusuf. I.L.R. 
1944 All. 27=211 I.C. 384=16 R.A. 223= 
1943 A.L.J. 540=1943 O.A. (H.C.) 264= 
1943 A.L.W. 582=1943 A.W.R. (H.C.V 
264=A.I.R. 1944 All. 23. 


S. 2 (viii) (d) — '^Disposes of her pro- 
perty" — Interpretation — Husband disposing of 
wife's ornaments for starting business with her 
consent — If ground for divorce. 

The disposal by the husband of his wife's 
ornaments with her consent for the purpose of 
starting a business, cannot form a ground for 
divorce under S. 2 (viii) (d) of the Dissolu- 
tion of Muslim Marriage*? Act The word "pro- 
perty” in that clause should be interpreted iit 
the sense of a substantial portion of a wife's 
property and its disposal in the sense of getting 
rid of that property not for the wife’s benefit 
but for the selfish ends of the husband not with- 
the object o'f meeting a pressing need but more 
in the sense of waste and this also when done 
with the object of depriving the wife of her pro- 
perty and not with her consent or for things in 
and from which her consent might have been’ 
reasonably or legitimately presumed, implied or 
inferred. (Ahdur Rahman, /.) Mr. Umat-ul- 
Hafiz V. Talib Hussain. 46 P.L.R. 343= 
A. I. R. 1945 Lah. 56. , , , 

S. 2 (viii) (d)— Disposal of wifes pro-- 

perfy—When ground for divorce. 

S. 2 (viii) (d) of the Dissolution of Muslim 
Mairiages Act read as a whole seems ^ to 
that the property must have been disp<^ed or 
with the object or intention of preventing the 
wife from exercising her right% without hef 
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sub-clause should be interpreted in the sense of 
a substantial portion of a wife’s property and 
its disposal in the sense of getting rid of that 
property not for the wife’s benefit but for the 
selfish ends of the husband not with the object 
of meeting a pressing need but more in the sense 
of waste and this also when done with the object 
of depriving the wife of her property and not 
with her consent or for things in and from which 
her consent might have been reasonably and 
legitimately presumed, implied or inferred. 
(Abdur Rahman^ /.) U mat-ul-Hafiz v. Taltb 
Hussa/n. 46 P.L.R. 343=A.I.R. 1945 Lah. 
56. 


— — S. 2 (viii) (f) — ApplicahiUiy — Wife 
living separately ozinug to husband's iU-treatmeni 
^Husband marrying* second zvife and not mak- 
ing effort to treat zvife as zvife. 

Where a wife has been forced to live away 
from her husband on account of his past ill- 
treatment and the husband married a second 
wife and never had any real intention or made 
any positive effort to treat his wife as a wife 
at all, much less to treat her equitably in accor- 
dance with the injunctions of the Quran, or even 
on a footing which, having regard to human 
imperfections and to tlie circumstances of the 
husband, could be considered as an honest effort 
in that direction, the wife has a good ground 
tior dissolution of marriage under S. 2 (viii) 
(/) of the Act. (Tyahji, J.) Asmabai v. Umar 
Mahomed Sidik Mtrza. I.L.R. (1941) Kar. 
114=193 I.C. 847=13 R.S. 237=A.I.R. 
1941 Sind 23. 

S . 2 (viii) (f) — Second marriage, on 

failure of wife to live with the husband — If a 
ground for claiming dissolution of marriage by 
,frsi wife. 

Under "the Dissolution of Muslim Marriages 
Act a Mahomedan husband has got to treat all 
his wives equitably in accordance with the in- 
junctions of Qoran. Where 31 husband marries 
a second wife when his first wife either of her 
•own accord or because of her parent’s fault fails 
to live with her^ husband, she cannot claim dis- 
solution of marriage on the ground that she has 
not been treated equitably. In fact the husband 
'has had no chance of treating her at all equitably 
or otherwise. (ColUster and Bajpai, //.) Bad- 
ruenisa BiBr v. Mohammad Yusuf. I.L.R. 
1944 All. 27=211 I.C. 384=16 R.A. 223= 
1943 A.L.J. 540=1943 A.L.W. 582=1943 
'O.A. (H.C.) 264=1943 A.W.R. (H.C.) 

2^=A.I.R. 1944 All. 23. 

S. 2 (ix)— "Mwrifw Law” — Meaning of. 

The words ^Musltni Law’ employed by the 
Legislature in S. 2 (ix) of the Dissolution of 
Muslim Marriages Act, convey that divorce 
■could be granted by Courts for reasons for 
which it could have been granted under the 
shariat regardless o’f the fact whether that reason 
had been recognized by the British Indian Courts 
•or not. (Harries, C.J. and Abdur Rahman. /.) 
U^AR Bibi V. Mahomed Dtk 220 I.C. 9=18 
65=A.I.R. 1945 Lah. 51. 

4—H retrospective. Fazal Karim v. 
. \^ee Q.D; 1936-’40, Vol, II, Col 2041.] 
^(hrl3? R.Lv 2$9. 
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S. 4 — If retrospective — Appeal in suit by 

wife pending when Act came into force. 

As soon as the Dissolution of Muslim Mar- 
riages Act (1939) was passed, it amounted to a 
declaration that all the interpretations put by the 
Courts upon the Mahomedan law in regard to 
the effect of aportasy on a subsisting marriage, 
were wrong. A declaratory statute has a retros- 
pective effect 

Accordingly although when a suit was insti- 
tuted by a wife before the Act came into force, 
she could urge that her marriage had been ipso 
facto cancelled on account of her change of faith, 
the plea will not be open to her when after the 
passing of the Act an appeal against her was 
being heard. (Din Mahomed, J.q ’Fasa'l Begum 
zt Haktm All 193 I.C. 327=13 R.L. 451 
=A.I.R. 1941 Lah. 22. 

S. A — If retrospective. 

The Dissolution of Muslim Marriages Act is 

not retrospective. Before the Act the law was 

that ,a marriage between Muslims became null 
and void, on either party apostatizing. (Monroe, 
J.) Rashid Btbi v. Tufatl Mahomed. 196 

I. C. 127=14 R.L. 126=A.I.R. 1941 Lah. 
291. 

S . A — If retrospective. 

S. 4 of the Muslim Marriages Dissolution Act 
is not retrospective in its operation, and it ap- 
plies only to renunciations or conversions which 
take place after the Act came into force. If the 
renunciation took place before the Act came into 
force, the marriage would be dissolved auto- 
matically without any decree of Court. (Beckett, 

J. ) Radian Bibi v. Ghulam Alt. 196 I.C. 
139=14 R.L. 135=43 P.L.R. 394=A.I.R. 
•1941 Lah. 292. 

DIVORCE. 

See also (1) Mahomedan Law— Divorce, 

( h ) Dissolution of Muslim Mar- 
riages Act 

( 2 ) Indian and Colonial Divorce 
Jurisdiction Act. 

(3) Divorce Aict. 

Costs of wife for defence— Husband, if 

should pay for — Default in payment — Procedure. 
Yaqub Masth V. Christina Masih, {See Q.D. 
1936-’40, Vol. I, Col. 3352.1 I.L.R. (1940) 
All. 802=192 I.C. 831=13 R.A. 368=A.I. 
R. 1941 All. 93. 

Decree absolute — Operation of-— Death of 

husband dtiring pendency of interveneAs appeal 
— Effect 

The death of the husband during the pen- 
dency of the intervener’s appeal does not prevent 
the decree absolute operating so as to deprive 
the wife of her status as the wife of the de- 
ceased. The decree absolute dissolved the mar- 
riage from the moment it was pronounced and 
at the date when the appeal by the intervener 
abated it stood unreversed. The fact that 
neither spouse could remarry until the time for 
appealing had expired in no way affects the fidl 
operation of the decree. It is a judgment m 
rem and unless and until a Court of Appeal 
reversed it, the marriage was for all purposes 
. at an end. (Lord Goddard A Marsh v. M^h. 
A.r.R. 1945 P.C. 188 (P.G.). 
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divorce. divorce act (1869), S. 3. 

Order for custody of child — Form — ^Limi- of bigamy and any issue from such subsequent 

tation of period— Practice. Doris Royston v. union would be illegitimate. (Harries, CJ 

Frederick Royston. [See Q.D., 1936-'40, Vol. I, Monroe and Abdul Rashid, JJ.) Charles Regi- 


Col. 3352.] 191 I.C. 797=13 R.R. 152. 

divorce act (VI OF 1869), S. 2— 

Domicile — Change — Declaration tinder S. 11 of 
Succession Act — Whether sufficient, 

S. 11, Succession Act, merely provides a means 
for acquiring an Indian domicile for the purposes 


NALD V. Elizabeth Finch. I. L. R. (1943) 
Lah. 765=209 I.C. 522=16 R.L. 136=45 P. 
L.R. 313=A.I.R. 1943 Lah. 260 (S.B.). 

j"Ss. 2 and 7 — Marriage according to Arya 

Saniaj ^ rites — One of parties Christian at time 
of petition — Applicability of U'f 
By virtue of S. 2 of the Divorce Act as 


of succession under that Act. The making of A.t XYX 1097 X A e 

a declaration under that section will not, there- amended by Act XXX of 1927, the Act ap- 


ui one or them is a Christian at the time when the 

of origin can only be changed when a person „ r 


01 Qivorce. Ubc one of them is a Christian at the time when the 

of origin can ^ ^ petition for dissolution of marriage is present- 

abandons the country of his origin and adopts ^ . o 7 


the country of his choice as his permanent home. 


ed. There is nothing in S. 7 of the Act to bar 
relief in such a case. The effect of this latter 


yrr - T -n/r J yf7 J TT\ i CllCi Hi SULil d, LcLSC. JL IIC ClICtL Ui: iiltLCl 

(Harnes, CJ Monroe and AUul^ section is that the Indian Courts may be depriv- 

Charles Regin “ j ^ - „ 522—16 R L jurisdiction if and, only if the principles 

R. (1943) Lan. 765—209 I.C. 522—16 K.L,. 


R. (1943) Lah. 765=209 I.C. 522=16 R.L. 
136=45 P.L.R. 313=A.I.R. 1943 Lah. 260 
(S.B.). 

S . 2 — Domicile — Change — Proof — Onus. 


on which the Divorce Court in England acts 
would exclude relief. (Nasim AH and Rau, 
JJ.) Niranjan Das Mohan v. Ena Mohan. 

I. L.R. (1943) 1 Cal. 340=205 I.C. 597=15 


A change of domicile from that of origin to j rX. 647=47 C.W.N. 251=A.I.R. 1943 Cal. 


one of choice— apart from any statutory decla- 
ration— has to be strictly proved and a very 


■S. 2 — Scope — Indian domicile — Domicile 


heavy o^s lies on any person alleging sue acquired under S. 11 of Succession Act — If suffi- 
change. To establish such change the most 

cogent evidence is necessary and the mere evi- domicile acquired under S. 11 of the 


cogent evidence is necessary ana tne mere ev- domicile acquired under S. 11 of the 

dence of an expression of intentio^ support Succession Act by a residence 'for one year and 
by nothing else, is not sufficient, io P^^^e a ^ j^iere declaration of a desire to acquire an 
change o'l domicile it is necessap^ mat the evi- domicile, is only a limited domicile ac- 

dence should establish the intention oi a P^^^^ quired for the purpose of regulating succession 


— - • .1 i. £ 'Ult. quiicij lilt- V/J. 

permanently to settle down in the country ot nis movable property. It does not necessarily 
choice and to abandon for ever tl^ countiy oi domicile for the purposes of S. 2 

his origin as his residence. JMarrt^s, Divorce Act. A member of the Armed 

Monroe and Abdul Rashtd, Forces of the United States, who has not the 

NALD V. Eliz abeth Ftnch. least intention of residing permanently in India, 


Lah. 765=209 I.C. 522=16 R.L. 136=45 P 
L.R. 313=A.I.R. 1943 Lah. 260 (S.B.). 


cannot by a year’s enforced residence in India and 
bv a mere declaration of desire to acquire domi- 

rl . % 1 . • M- ..ij •--A 


S. 2 — ^Domicile — Proof — Declaration cile, acquire such a domicile as would _ give 

under S. 11, Succession Act — ^Value of as^ evi- jurisdiction to the Court in India in the^dissolu- 

dence of acquisition o'x British Indian Domicile, tion o'f his marriage. (Davis, CJ., O'Sullivan 

See Succession Act, S. 11. A.I.R. 1945 and Cojtstantine, JJ.) Allen v. Allen. A. 


Sind 152. 

g , 2 — Domicile — -Residence in India as 


member of army — Whether confers Indian domi- India Act (1915) 


I.R. 1945 Sind 171 (S.B.). 

Ss. 3, 22 and 23 and Government of 


(1) — Notification 


^ under Government of India Act, o. 1^ (i; 
An En«^lishman or Scotsman serving in His -^Meaning of the words portions,^ of G. state 
Maiestys"’Foroes in India cannot acquire an occupied hy G. I. P. T 

Indian domicile by reason of his residence m pect of petition under S . 22, 

India, as such residence is not voluntary but is pendent living within the comp oimd of 

due to the terms of his service. (Harries, CJ-, U. state ^served by tht G. I. P. 

MonrV and Abdul Rashid, JJ.) Charles Re- The words the portions of the G. state occupied 

Elizabeth Finch. I.L.R. (1943) by the G.I.P. Ry- 
Lah 765=209 I.C. 522=16 R.L. 136=45 P. under the Government of India Act, S. 109 (1), 
L.R. 313=A.I.R. 1943 Lah. 260 (S.B.). can only 

s. 2— Domicile in India-Ahsmee of- *6 G state and of any bm dmgs at^^ 

Decree for dissolution of marriage— Effect. I^^p'^Ry ior wbatevet purpose and 

S. 2 of the Divorce Act makes it clear that the G I. F. P 

unless the parties to the marriage are domiciled upo eiven its ordinary grammatical 

in India at the time, when the petition is pre- buMng in the 

sented, there is no jurisdiction in a District Court , r ^ iii G. state which is merely 

to dissolve the marriage and a decree, e'm if G I P- Ey. in the sense that 

confirmed, would not be effective. If a decree serv y t ^ through the mill 

'for dissolution of rnarnage is granted by a ^as a siamg^rurm 

Court having no jurisdiction, the marriage would pr g 22 Divorce Act against a person 

subsist and either of the parties gomg through 

a subsequent form of marriage would be guilty livmg in sucti a piace ca 


n T 
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Court of Allahabad. {Braundj /.) Me. Gowen 
V, Me. Gowen. I.L.R. (1942) All. 98=199 
I.C. 853=14 R.A. 405=(1942) F.L.J. (H. 
C.) 163=1941 A.L.J. 710=1941 A. L. W. 
1104=1941 A.W.R. (H.C.) 387=A. I R 
1942 All. 129. ' ' 

S. 3 (1) — ^ Reside^ — Meaning. 

Where the respondent had resided in Calcutta 
for the purpose of study for a considerable time 
previous to the marriage, and after the marriage 
he went to his home in the Punjab when his 
college was closed for holidays, and although his 
whereabouts were unknown on the date of the 
presentation of the petition 'for dissolution of 
marriage, he was seen in Calcutta immediately 
thereafter. 

Held that even if he was absent from Calcutta 
on the date of the •presentation of the petition, 
his absence was merely temporary and he was 
still residing within the jurisdiction of the Cal- 
cutta High Court within the meaning of S. 3 (1) 
of the Divorce Act. {Panckridge^ J.) Dolly 
B ATHENA V. Shatk Fazle Ellahi. 201 I.C. 
470=15 R.C. 204=A.I.R. 1942 Cal. 42. 

;Ss. 3 (2) (b), 3 (3) and \.Qi~Dcputy 

Commissioner vested with pozvers of District 
Judge within scheduled district — Jurisdiction 
over Indian State. 

The Deput^^ Commissioner of the Khasi and 
Jaintia Hills who has been vested with the 
powers and duties of a District Judge under the 
Indian Divorce Act under S. 6 (u) o'f the 
Scheduled District ^ Act, has jurisdiction and 
power as a District Judge only within the 
scheduled District of Khasi and jaintia Hills 
which is within British territory. He -is not a 
District Judge in any area in Mylliam State, 
which is an Indian State, not being an officer 
appointed by notification in the Official Gazette 
under S. 3 (2) (h) of the Divorce Act and his 
Court cannot be regarded as a District Court 
within the meaning of S. 3 (3) of that Act. 
Consequently he has no jurisdiction to entertain 
a petition under S. 10 of the Divorce Act when 
the parties do not reside within his jurisdiction 
and they last resided together in Mylliam State. 
{McNair and Henderson, JJ.) Sushila Bala 
Samaddar V, JiTENDRA Nath. 47 C.W.N. 
707. 

•S . 3 (3) — Jurisdiction— Parties belong- 
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principles* A to the 

the Matrimonial Causes'''Act''aT5”p^’?‘^ 
discretion given to the Cnnrfc • ^ Pules. The 
pletely unfettered anrl T 

vour to eSe ’Afr “dea- 

carefully not only cautiously and 

themse4 but To \hr totes'* o ° oT 

public morality in -eneral Th r 
Justified in p?ssingiTTher^\or‘^s.ec‘,T*”T" 
costs where there is a claim fm- 
the petitioner is out of thp in ■ ^nd 

monial jurisdiction is (1) the nm*'*' 

Divorce Act; (2) subject in tT of 

ihJ provisions of that act 

the Matrimonial Causes Acts of Enfflanrf 

"i“,%'f~'S”ftoVvSZTc.'rc 

■cfl 75. ^ 91=A.I.R. 1945 


— . J 'JUA1SU1.V11.VJI1 X <».l ViV& UViVJAlg- 

ing to and marrying at place within jurisdiction 
of Court at Mangalore — Last place of residence 
together — Husband leaving for Rangoon but 
having no fixed residence there though employed 
there — ^Jurisdiction of Mangalore Court to enter- 
tain application by wife. John Baptist D’Souza 
V. Lizzie Jane Lobo. [5^^ Q.D., 1936-'40, Vol I, 
Col. 3196.] 193 I.C. 382=13 R.M. 652. 

^Ss. 7 and 19 (4) — ^Applicability and 

scope— Application for declaration of nullity o*f 
marriage on ground of first spouse being alive — 
Burden of proof — Evidence Act, S. 107= Appli- 
cation of — If excluded. See Divorce Act, Ss. 4 
Ap 19 (4). 1945 2 M.L J. 389. 

-S. 7 — Discretion — Security for costs — 

Order for-— Grounds. 

ilti the matter of ordering security for costs 
S. 7^of the Divorce Act the Courts in 
ajct: andj..^ve relief on principles and rules 


56. 

thJn- “Principles and Rules” to S. 7 of 

'"elude the law o'f pro- 
“ England for the time betog. 
(Das, J.) Grace Isabel Steedman v Anneley 

I T Wheeler. I . l . 

■ 7— Procedure— Petition for judicial 

cruelh^‘°r)er^ of adultery and 

cruelty— Decree— Subsequent petition for disso- 
of niarnage on same grounds— Sustain- 

-1, 791 I.C. 430 

—13 R.M. 495. 

S. 8 


.f. . - -'High C our f '--Meaning of-Ap- 

ph^Uon under section— To whom to he made 
The expression *‘High Court” as used in S. 8 
oi^ the Divorce Act does not mean either the 
original or the appellate side of the High Court, 
Imt means the High Court as one whole. But 
the litigant, when he wants to have an order 
under that section, would have to approach that 
particular department of the High Court which 
IS empowered to deal with this matter by its 
rules framed under S. 13 of Act 24 and 25, Viet, 
Qhap. 104, which is substantially reueated in 
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S. 108 o’l the Government of India Act, 1919 and 
S. 223 of the Government of India Act, 1935. 
(Mukherjee and Roxhiirgh, //.) Malati v. 
SuRENDRA Nath. I.L.R. (1941) 2 Cal. 373 
=45 C.W.N. 916=^199 I.C. 621=14 R.C. 
598=A.I.R. 1942 Cal. 32. 

— -S. 8 — Transfer of suit from one District 

Court to another — Jurisdictioji of Judge on 
Original Side — Power of such Judge to issue 
writ of commission — Calcutta High Court O. S. 
Rules, Chap. 3S-A, R. 44— C. P. Code, S. 24. 

R. 44 of Chap. 35-A of the Original Side 
Rules of the Calcutta High Court framed under 
S. 62 o'f the Divorce Act applies to all appli- 
cations for transfer made under S. 8 of that 
Act, whether under the first or second part of 
that section. Consequently, a Judge sitting 
singly on the Original Side, duly empowered in 
this behalf by the Chief Justice, has jurisdiction 
to transfer a divorce suit from one District 
Court to another and an application need not be 
made to a Bench on the appellate side. S. 24, 
C. P. Code, has no application to the case. The 
same Judge has also jurisdiction to issue a writ 
of commission authorising the District Court 
before which the suit was pending to examine 
witnesses and his order would be governed by 
the rules relating to commissions contained in 
Chap. 22 of the Original Side Rules. (Edgley, 
Sen and Akram, //.) Surendr.\nath Dutt v. 
Malati Dutt. I.L.R. (1942) 2 Cal. 461=76 
C.L.J. 436=201 I.C. 446=15 R.C. 195=46 
C.W.N. 790=A.I.R. 1942 Cal. 546. 

S. 9 — Domicil of origin — Continuance — 

Presumption. 

The presumption of law is that the domicil of 
origin continues and is against a change^ o£ 
domicil and if the petitioner’s domicil of origin 
is Scottish, it must be held to be so, until he^ is 
in a position to discharge the onus o*f proving 
that he has acquired an Indian domicil. His 
bare statement is insufficient to discharge this 
onus. {Young, CJ., Monroe and Din Muham- 
mad, JJ.) Robert Arthur v. C Arthur. I.D.R. 
(1943) Lah. 489=205 I.C. 625=15 R.L. 294 
=45 P.L.R. 136=A.I.R. 1943 Lah. 62 

(S.B.). 

S. lO—Dissolution— Release by wife in 

favour of husband — ^Effect of. See Christian 
Marriagb Act^ S. 88. (1945) 2 M.L.J. 80. 

S. 10--CSro(md for divorce— Adultery 

committed outside India. ^ ^ 

A husband praying for the dissolution of ms 
marriage on the ground that his wife had been 
guilty of adultery, is entitled to rely upon adul- 
tery committed by her outside India. JHender- 
son and Edgley, JJ.) G. Aynsley Clifforb v. 
Evid Clifford. 45 C.W.N. 249. ^ ^ 

S, 10 — ^Hindu marrying Christian wife — 

Second marriage with Hindu during^ subsistence 
of first marriage — If a ground, ’mr ^Y^rce. 
Chitnavts V. Chitnavis. ISee 
Vol. I, Col. 3199.] I.L.R. (1941) Nag. 260. 
S . 10 — Petition — Contents. 

Evidence in divorce proceedings to prove the 
case of the petitioner must be confined to _ the 
pleas set out in the petition. Consequently it is 
essential, as laid in S. 10 Burma Divorce Act 
to the petition for divorce shall state 


I DIVORCE ACT (1869), S. 14. 

distinctly, as the nature of the case permits, the 
tacts upon, which the claim to have the marriage 
dissolved IS founded. (Mya Bu, Dunkley and 

IIP . Saw James. 193 

I. C. 301=13 R.R. 241=A.I.R. 1941 Rang! 

— S. 10 — Petition for divorce — Woman 

named as adulteress — Right to intervene. 

A woman named in the petition for divorce as 
an adulteress, has no right to intervene in the 
proceedings and need not, therefore, be served 
with notice of such proceedings. {Edgley, /.) 

J. H. Rae V. L. C. Rae. 46 C.W.N. 842. 

■S. 11 — Application for divorce on the 


ground of adultery — Adding co-respondent as 
party — Leave to dispense with presence of co- 
respondent — Procedure. 

S. 11 of the Divorce Act makes it obligatory 
on ,a husband when he petitions for dissolution 
of marriage on the ground of adultery to make 
the alleged adulterer a co-respondent, unless he 
is excused from doing so on one of three grounds. 
The section excuses him from doing this when 
his wife is leading the life of a prostitute and 
also when the alleged adulterer is dead. The 
third casie in which he can be excused is Svhen 
the name of the alleged adulterer is unknown to 
the petitioner, although he has made due efforts 
to discover it’. A suit without the co-respon- 
dent cannot proceed until leave to dispense with 
his presence has actually been obtained. It is 
not sufficient merely to apply 'for leave at the 
trial. A formal application has to be made be- 
fore the trial and it has to be supported by 
proper evidence that the conditions of S. 11 of 
the Act have been complied with. {Braund, J.) 
William Percy Bowman v. Harriet Dorothy 
Bowman. I.L.R. (1942) All. 395=201 I.C. 
670=15 R.A. 70=1942 A.W.R. (H.C.) 130 
=1942 A.L.J. 355=1942 A.L.W. 414=A.I. 
R. 1942 A. 223. 

Ss. 12 and 14 — Duty of Courts to consi- 


der matters mentioned in — Undefended case, ^ 
The obligation of a Court which is entertam- 
ing a petition under the Divorce Act to consider 
all the aspects of the case which are mentioned 
in Ss. 12 and 14 of the Act is not extinguished 
by the mere fact that the case is an undefended 
one. JRoherts, CJ., Dunkley and Sharpe, JJ.) 
Thompson v. Thompson. 195 I.C. 325=14 
R.R. 37=A.I.R. 1941 Rang. 193 (S.B,). 
§ 14 — Delay — Discretion to excuse — 


When can be exercised. 

Be’fore a Court can exercise the discretion to 
excuse the delay there should be some evidence 
explaining it, to make clear that there was 
no connivance or indifference to the adultery. 
{My a Bu, Dunkley and Shaw, JJ.) Ma 
May V. Saw James, 193 K.R. 

241=A.I.R. 1941 Rang. 110 

14 — Delay in presenting petition— Dis- 


cretion of Court. A j 1 

Under S . 14 of the Divorce ^ Act, delay ^ m 
presenting a petition for dissolution ^ mamage 
is not an absolute bar to relief ; the Court has a 
discretion either to grant or ^refu^ a 
Having regard to the conditions of Indian socie^, 
the statement of the husband that ipr the sal« 
of the children and the honour of^the family he 
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wished to avoid publicity and therefore put off 
seeking redress, is a sufficient explanation of any 
delay there has been on his part. (Nasim Ali 
and Ran, JJ.) Niranjan Das Mohan v. Ena 
Mohan. I.L.R. (1943) 1 Cal. 340-205 I. 
C. 597=15 R.C. 647=47 C.W.N. 251=A.I. 
R. 1943 Cal. 146. 

— S. 14 — Delay — Right to relief — Several 
acts of adultery relied on — Delay regarding some 
of theyn — Effect. 

A petitioner for dissolution of marriage who 
has relied on several acts of adultery with re- 
gard to some of which there has been delay, is 
not disentitled to relief merely on that ground, 
when he has proved the latest adultery of all 
regarding which there has been no question of 
delay. (Nasim AR, and Rati, JJ.) Niranjan 
Das Mohan v. Ena Mohan. I.L.R. (1943) 
1 Cal. 340=205 I.C. 597=15 R.C. 647=47 
C.W.N. 251=A.I.R. 1943 Cal. 146. 

S. 16 — Petition under 'for making decree 

nisi absolute — Court fee payable. See Court- 
Fees Act, Sch. 11, Art. 20 (U.P.). 1945 O. 
A. (C.C.) 91 (1). 

S. 17 — Confirmation of decree nisi — No- 

iice. to respondent and co-respondent — When not 
necessary. 

Notice of confirmation proceedings to the res- 
pondent and co-respondent may be dispensed with 
in an appropriate case, (e.g.,) a case in which 
they did not before the decree nisi was passed 
deny the petitioner’s allegation regarding adul- 
tery and were quite willing for the dissolution 
of the marriage and there is nothing that they 
can contest in the High Court. (Teja Singh, 
Marten and Bhandari, JJ.) Norris v. Norris. 
I.L.R, (1945) Lah. 332=219 I.C. 41=18 R. 
L. 37=47 P.L.R. 1=A.I.R. 1945 Lah. 67. 
- i S . 17 — Decree absolute — Wife not sub- 

stantiating her allegations of adultery against hus- 
band — Decree against her to be made absolute. 

The decree against a wife may be made ab- 
solute where the wife declines to cite any wit- 
nesses to prove the truth of her allegations of 
adultery against her husband when given an op- 
portunity to do so. , (Roberts, CJ., Dunkley and 
Blag den, JJ.) Saw Tun Win v. Ma Hnin 
Byu. 196 I.C. 412=14 R.R. 88=A. I. R. 
1941 Rang. 249 (S.B.). 

S. 17 — Power of High Court — Applica- 
tion by parties — If necessary. 

The High Court has power to act on a refer- 
ence under S. 17 of the Divorce Act, without 
any further application by and in the absence of 
the parties, (Blacker, Beckett and Bhandari, JJ.) 
Inayat Masih V. Mt. Dhani. 213 I.C. 173= 
17 R.L. 20=A.I.R. 1944 Lah. 162 (S.B.). 

r-Ss. 16 to 20 and 45 — Decree for nullity 

ef Marriage — Form of — Decree nisi or absolute. 

The decree to be passed by the Calcutta High 
Court in exercise of its matrimonial jurisdiction 
in a suit for nullity of marriage filed under the 
Divorce Act must be one plain, simple, absolute 
decree, smd it should not be fn the form of a 
decree nisi to be followed by a decree absolute, 
ffke jnodem English practice of passing a de- 
We wiji to be followed by a decree absolute in 
a suit is repugnant to the C. P. Code which 
il-^^ressly?^^ be followed by the High 
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Court by S. 45 of the Divorce Act. {Das, J.) 
Grace Isabel Steebman v. Anneley Eliardo 
Beresford DE Courey Wheeler. I.L.R. (1944) 
1 Cal. 258=219 I.C. 354=18 R.C. 91=A I 
R. 1945 Cal. 75. 

S. \9^Grant of decree— Discretion of 

Court — Admissions of parties — Value of. 

Divorce proceedings and proceedings for nullity 
are not like ordinary civil suits in which the 
parties are litigating their own rights and seek- 
ing decrees to which they are indisputably en- 
titled if the 'facts they allege are proved. There 
is no right of divorce. No one is indisputably 
entitled to a decree of nullity. The Courts have 
a discretion in every case even when all the 
necessary facts are clearly proved. The slightest 
bad faith, any suspicion of collusion, the least 
want of candour, entitles the Court to stay its 
hand. _The State is vitally concerned in the 
institution of marriage and insists on strict 
proof and a close investigation before it will 
permit the tie to be dissolved. Provision is 
made for a loosening up of the normal proce- 
dure to prevent injustice in extreme cases but 
such cases must be extreme and should be very 
rare, and always, adequate reasons 'for any de- 
parture from the normal should be given by the 
Court. The mere fact that the other &ide ad-, 
mits the facts, or does not contest, is not in itsel/ 
enough, though that may be taken into considei4- 
tion along with other matters. (Pollock, Niyogi, 
Bose and Digby, JJ.) K. S. I. L. R 
(1943) Nag. 474=209 I.C. 40=16 R.N. 103 
=1943 N.L.J. 296=A.I.R, 1943 Nag. 185. 

S. 19 — Impotence of wife — What 

amounts to — Husband finding it impossible to 
^obtain consummation — Corroboration of his testi- 
mony — If legally necessary. 

If every attempt on the part of the husband 
to consummate the marriage immediately re- 
duces his wife to state of hysteria and the 
conduct of his wife is such that it is impossible 
to obtain consummation short of using force and 
being brutal and virtually raping her, the law re- 
gards this as impotency on the part of the woman 
within the meaning of S. 19 of the Divorce 
Act. It does not enjoin cruelty and brutality on 
the part of the man. It does not direct him 
to force the woman to his will. It respects her 
body and, provided her conduct is not just wil- 
fulness or spite and is due to true incapacity, it 
grants release from an impossible situation which 
should never have arisen. Incapacity in the 
woman is possible vis a vis a particular man 
even when the woman is shown to have had pre- 
vious sexual experience. That the incapacity 
need not be physical is now well established. 
It can be due as well to mental and physical 
causes. All that is required is an invincible re- 
pugnance to the act o'f intercourse either gene- 
rally or with the particular man. The rules of 
evidence are not different in these cases and 
there is no minimum standard of proof neces- 
sary. The uncorroborated testimony of the peti- 
tioner is sufficient, if it can be believed. His 
testimony .cannot be discarded solely because the 
case is an unusual one. The mere fact that the 
wife also wants the marriage to be annulled 
does not necessarily import collnsion, ^ (Pollock, 
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Niyogi, Bose and Digby, JJ.) K. v. S. I.L.R. 
<1943) Nag. 474=209 I.C. 40=16 R.N. 103 
=1943 N.L.J. 296=A.I.R. 1943 Nag. 185. 

S. 19 (4) — Onus of proof. 

Where a Hindu who has a Hindu wife mar- 
ries a Christian woman representing to her that he 
has been converted to Christianity and is a bache- 
lor, in a petition for dissolution of marriage, 
by the latter, the onus is on him to prove his alle- 
gation that he was a Christian at the time of his 
marriage to his Hindu wife and that therefore 
there was no legal marriage with her. If he 
does not discharge that onus, the petitioner is 
entitled to a decree of nullity under S. 19 (4) 
of the Divorce Act Even if this is denied to 
her, she is entitled to a divorce on the ground 
of fraud. (Young, C.L, Blacker and Muham- 
mad Munir, //.) Vermani v. Vermani, 205 
I.C. 290=15 R.L. 283=46 P.L.R. 174=A. 
I.R. 1943 Lah. 51 (S.B.). 

S. 34 — Amount of damages — Basis. 

It is now a settled rule that damages in divorce 
proceedings must be compensatory, not punitive. 
The amount must depend on (1) the actual value 
of the wife to the husband, (2) the proper com- 
pensation to the husband for the injury to his 
feeling, the blow to his martial honour and the 
serious hurt to his matrimonial and family life. 
'(f^dsim Ali and Rau, //.) Niranjan Das Mo- 
han V. Ena Mohan. I.L.R. (1943) 1 Cal. 
340=205 I.C. 597=15 R.C. 647=47 C. W. N. 
251=A.I.R. 1943 Cal. 146. 

— S . 37 — Alimony — ^Execution — ^Exemption 

under S. 60 (1) C. P. Code if available. 

C. P. Code, S. 60 (i) and Divorce Acf, S. 37. 
1942 N.L.J. 450. 

Ss. 44 and 3 (5)-^Person receiving 

maintenance ceasing to he ^minop — Provision for 
— Discretion of Court under S. 44 — Limits of — 
English law, if can be invoked. 

There is no power under the Divorce Act to 
make any provision for children who are no 
longer ‘minors’ under the Act. So when a 
^minor’ in receipt of maintenance ceases to be a 
^minor’, the order in favour of such a person 
also ceases to be operative. There is no dis- 
cretion under S. 44 of the Divorce Act as re- 
gards maintenance for children who have ceased 
to be minors and the English law cannot be in- 
voked to widen the discretion of courts in India, 
\Collister, /,) Hilt v. Hilt. I.L.R. (1943) 
All. 25=204 I.C. 351=15 R.A. 332=1942 
A.L.T. 588=1942 A. W.R. (H.C.) 335=1942 
A.L.W. 537=A.I.R. 1943 A. 8. 

— — S. 45 — Proceedings under Act — 0. 7, R. 
10, C. P. Code, if applicable. 

The provisions of O. 7, R. 10, C. P. Code, 
are applicable to proceedings under the Divorce 
Act. (McNair and Henderson, //.) Sushila 
Mala Samaddar v. Jitendra Nath. 47 C.W. 
N. 707. 

Ss. 47 and 51 — Affidavit evidence— How 

far can he acted upon. 

Ss. 47 and 51 of the Divorce Act, no doubt, 
enable facts to be proved by affidavit^ evidence, 
and in extreme cases, perhaps even by verified 
statements. But the importance of matrimonial 
proceedings cannot be minimised by relegating 
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them to the class of cases in which alone a Civil 
Court would act on affidavit evidence in a con- 
tested matter. The rule of English law relat- 
ing to ^ affidavit evidence in matrimonial cases, 
which is also applied by the Courts in India, is 
that though a party can in theory prove his or 
her case by affidavit, this can only be done under 
the direction of the Court, and in practice such 
direction is not lightly given, and is never given 
unless good cause is shown. Poverty, the diffi- 
culty or expense of procuring witnesses, distance 
from the Court, and the like, might be good 
cause in suitable cases, particularly if the case is 
undefended. But no good cause can be shown 
in a case where both parties are personally pre- 
sent in Court and are quite ready to enter the 
box but are not asked to do §o. (Pollock, Niyo- 
gi, Bose and Dighy, JJ.) K. v. S. I. L. R. 
(1943) Nag. 474=209 J.C. 40=16 R.N. 103 
=1943 N.L.J. 296=A.I.R. 1943 Nag. 185. 
"DOMlCILEr-— Acquisition of foreign domicile — 
Inference, from circumstances — Residence ab- 
road — Sufficiency. 

The deceased went to Singapore in 1884, mar- 
ried a wife and started a business at that place. 
He returned to India finally in 1909, but there 
was no evidence that from 1884 he lived conti- 
nuously in Singapore. It appeared that by an- 
other wife of his in India he had a number of 
children and apparently he was visiting India a 
number of times. After 1909, he never went 
back to Singapore, and he looked after his busi- 
ness at Singapore from India. 

Held, that it could not be said that the deceased, 
in the circ^stances, acquired a ’foreign (Singa- 
pore) domicile. (Somayya and Yahya Ali, JJ.) 
Jaina Mahomed Sherief Maracair v. OmaAL 
Assignee, Madras. 1945 M.W.N. 585=58 L. 
W. 462=A.I.R. 1946 Mad. 25=(1945) 2 
M.L.J. 318. , • 

DRUGS CONTROL ORDER (1943), Cl. 16 
— Form of sanction. 

Sanction required under Cl. 16 of the Drugs 
Control Order need not be expressed to be given 
by the Governor. No valid objection can be 
taken to the form of the sanction if it is given 
in the name of the Provincial Govermnent. 
(Spens, C.J., V aradachariar and Muhammad 
Zafrullakhan, JJ.) Basdeo Agarwala v. Em- 
peror. I.L.R. (1945) Kar. (F.C.) 21=218 

I. C. 449=18 R.F.C, 2=58 L.W. 313=47 
Bom.L.R. 392=1945 P.W.N. 274=80 C.L. 

J. 8=1945 M.W.N. 428 (2)=46 Cr. L. J. 
510=1945 F.C.R. 93=47 P.L.R. 50=49 C. 
W.N. (F.R.) 59=1945 F.L.J. 45=A.I.R. 
1945 F.C. 16=(1945) 1 M.L.J. 369 (F.C.). 

Cl. 16 — Prosecution without sanction — 

Validity — Sanction subsequently given — Proceed- 
ings, if should he commenced ab initio. 

Cl. 16 of the Drugs Control Order is plain 
and imperative, and it is essential that the pro- 
visions should be observed with complete strict- 
ness. Where prosecutions have been initiated 
without the requisite sanction, they should ^be re- 
garded as completely null and void, and if sec- 
tion is subsequently given, ^ new proceedings 
should be commenced ab initio. (Spens, C.J., 
Varadachariar and Muhammad Zafrullakhan, JJ.) 
Basdeo Agarwala v. Emperor. I.L.-i^. (1945) 
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Kar. (F.C.) 21=218 I.C. 449=18 R.F.C. 
2=58 L.W. 313=47 Bom.L.R. 392=1945 
P.W.N. 274=80 CXJ. 8=1945 M.W.N. 
428 (2) =46 Cr.L.J. 510=1945 F.C.R. 93= 
47 PX.R. 50=49 C.W.N. (F.R.) 59=1945 
F.L.J. 4S=A.I.R. 1945 F.C. 16=(1945) 1 
M.LJ. 369 (F.C.). 

Cl. n^^Order of forfeiture by trial Court 

—Revision — Interference by High Court, 

The High Courts while upholding a conviction 
in revision, has powers to interfere with an order 
of forfeiture passed by the trial Court under 
cl. 17 of the Drugs Control Order, f Roxburgh 
and Ellis, //.) Kominatos v. Emperor. 49 
C.W.N. 548=A.I.R. 1946 Cal. 1. 
DURGAH KHWAJA SAHIB ACT (XXIII 
OF 1936), S. 4 (2) — Competency of Vice-Pre- 
sident to prefer appeal in the absence of the 
President. 

Though according to the Durgah Khwaja 
Sahib Act the committee is to sue or be sued 
through its president, in emergent cases where 
the President is absent, the Vice-President is 
justified in law in filing appeal himself. (Davies.) 
Durgah Committee v. Agrar Ahmad. 1944 A. 
M.L.J. 25. 

S. 4 (2) — Proceedings in suit, if can he 

signed by the Vice-President on belialf of the 
President. 

The filing of written statements by the Vice- 
President in the absence of the President is not 
illegal. Though formally the name of the Presi- 
dent should appear as a party to the suit, if in 
fact the committee actually sanctions the filing 
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of or the defence -of a suit, the various proceed- 
ings in the suit may rightly be signed on behalf 
of the President by the Vice President. (Davies.}- 
Durgah Committee v. Krishna. 1944 A.M 

L.J. 38. 

S. It— ^Hereditary posts— -Duty of Durgah 

Committee in regard to — Women, if can succeed 
to such posts — Appointment of substitutes. 

In the case of the hereditary posts, the Durgah 
committee should decide once and for all as to 
who are the proper persons to inherit them. A 
woman can succeed to such a post and when she 
or any other legal holder is under a disability, 
she or he can appoint some person to perform 
the duties with the concurrence of the commit- 
tee. [(Davies.) Nazir Mohd. v. Rabia Bibi. 
1942 A. M.L.J. 47. 

S. 11 (e ) — Emoluments paid, under—* 

Nature of — Members of family, if can claim, 
share as of right. 

The emoluments paid under S. 11 (e) of 
Durgah Khwaja Sahib Act, to the hereditary 
cooks concerned for services rendered were fixed 
originally in firman rlating thereto. It was fixed 
in perpetuity and was granted to cooks and 
menials themselves for performing the labour 
of cooking. There was no mention of any kind 
of grant to the families of such cooks. The 
offices were to be hereditary. In such a case 
there is no legal authority vested in any Court 
to compel the cooks to share their emoluments 
with all the mdnbers of their family. (Davies Jy 
Yaqub Ali V. Qutab All 1942 A. M.L.J. 7. 




